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Bankrnptoy— Fraudulent  debtor — ^AbBooDdingr  with 
property — Debtor*8  property — Deed  of  aasign- 
ment— BeYooable  deed — ^Debtors  Act  1869  (32  & 
83  Vict.  0.  42),  B.  12 605 

Bankrupt  obtaining  oredit — Penalty — Bankruptcy 
Act  1883  (46  A  47  Vict.  o.  52),  b.  81— Debtors 
Act  1869  (32  A  33  Vict.  c.  62),  sa.  11,  13 443 

Eyidence  —  Prisoner's  evidence  —  Cross-examina- 
tion as  to  character — Imputation  on  prosecutor — 
Criminal  Evidence  Act  1898  (61  &  62  Vict.  c.  36), 
s.  1  375 

Form  of  conviction — Sufficiency  of  description  of 
defence  —  Conspiracy  and  Protection  of    Pro- 
perty Act  1857  (38  &  89  Vict.  c.  86),  s.  7~Sum. 
mary  Jurisdiction  Act  1879  (42  A  43  Vict,  e.), 
49),  s.  39 32 

Malicious  damage  to  dog — Malicious  intention — 
Bond  fide  belief  that  act  was  necessary — Mali- 
cious Damage  Act  1861  (24  &  25  Vict.  c.  97), 
s.  41 312 

Summary  jurisdiction  —  Prosecution — Unlawfully 
killing  house  pigeon — Bight  of  any  person  other 
than  owner  to  prosecute — Larceny  Act  1861  (24 
A  25  Vict.  c.  96),  s.  23 165 

CBOWN. 

Costs  of — Summary  proceeding  under  Excise  Acts 
— Summary  Jurisdiction  Act  1848  (11 A 12  Vict, 
c.  43),  ss.  18,  85 — Summary  Jurisdiction  Act 
1879  (42  A  43  Vict.  c.  49),  ss.  49,  53— Finance 
Act  1898  (61  &  62  Vict.  o.  10),  s.  4  (1) 51 

BRAIN. 

(See    Landlord    and    Tenant  —  Metropolia  —  Pvblie 

Health.) 

•  DWELLING-HOUSE. 

(See  Metropolie.) 

EASEMENT. 

Open  space— Disused  burial  ground — Adjoining 
owner's  right  to  light — Erection  of  screen  to 
obstruct  light—  "  Building  " — ^Action — Joinder  of 
Attorney-General  —  Metropolitan  Open  Spaces 
Act  1877  (40  A  41  Vict.  c.  85),  s.  1— Metropoli- 
tan  Open  Spaces  Act  1881  (44  A  45  Vict.  c.  34), 
88.  4,  5— Disused  BuriiJ  Grounds  Act  1884  (47 
&  48  Vict.  c.  72),  s.  3 291 

EDUCATION. 

Scheme  made  by  local  education  authority — Ap  > 
proval  of  Board  of  Education — Education  com- 
mittee —  Retirement  of  members  —  Besolntion 
altering  order  of  retirement  —  Education  Act 
1902  (2  Edw.  7,  c.  42).  ss.  1,  17  (1),  21  (8)    643 

United  district  school  board — Transfer  to  educa- 
tional authorities — Different  "  appointed  days  " 
— Adjustment  of  liabilities — Immediate  or  post- 
poned arbitration  —  Education  Act  1902  (2 
Edw.  7,  c.  42),  s.  27,  sub.-s.  2,  sohed.  2,  clauses 
(1)  (8)  (22)— Local  Government  Act  1894 
(56  &  57  Vict.  c.  73),  s.  68— Arbitration  Act 
1889  (52  A  53  Vict.  c.  49),  s.  2    447 

ELECTION  LAW. 

Illegal  practice — ^Belief — Presentation  of  petition 
—Same  grounds  as  on  which  relief  is  sought — 
Municipal  Corporations  (Corrupt  and  Illegal 
Practices)  Act  1884  (47  A  48  Vict.  c.  70),  s.  20  213 
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Municipal  corporation  —  Borough  councillor  — 
Bankruptcy — Disqualification  —  Disqualification 
by  bankruptcy  existing  at  time  of  election — 
"  Holding  "  the  office  of  councillor — Mandamue 
— Quo  warranto — Mode  of  questioning  right  to 
**  hold"  office-^ Municipal  Corporations  Act 
1882  (45  A  46  Vict.  c.  50),  ss.  12,  89,  87  — 
Bankruptcy  Act  1883  (46  A  47  Vict.  o.  52),  s.  32  271 

Municipal  corporation — Office  of  councillor — Dis- 
qualification of  nominated  candidate — No  notica 
of  disqualification  given  to  electors — "Valid 
nomination  " — Bight  of  candidate  with  minority 
of  votes  to  claim  seat — Municipal  Corporations 
Act  1882  (45  A  46  Vict.  c.  50),  ss.  12  (1)  (c), 
56(2)  346 

ELECTRIC  LIGHTING. 

Local  authority — Street  box — ^Notice  to  district 
surveyor— London  Building  Act  1894  (57  A' 58 
Vict.  o.  ocxiii.),  s.  145    171 

(See  Nuiianee.) 

EMPLOYER  AND  WORKBIAN. 

Truck  Acts— Wages — Judgment  debt— Set-off — 
Truck  Act  1831  (1  A  2  Will.  4,  c.  37),  ss.  3,  9  ...  607 

Truck  Acts — Wages — Payment  otherwise  than  in 
coin — Payment  in  full  with  part  to  be  handed 
back— Illegal  payment— Truck  Act  1831  (1  A  2 
Will.  4,  c.  37),  s.  8 221 

EXCISE  LICENCE. 
(See  Revenue), 

FACTORY. 

Electrical  engine  —  Public  building — Workhouse 
and  infirmary — Factory  and  Workshop  Act  1901 
(1  Edw.  7.  c.  22).  B.  149  (1),  sched.  6,  part  1  (20)  147 

Larg^  building  —  Factories  on  upper  and  lower 
fioors  —  Intervening  fioor  not  factory  —  Notice 
to  owner  of  building — Staircase  for  escape  from 
fire — Right  of  owner  to  enter  on  lower  factory  to 
execute  required  work — ^Factory  and  Workshop 
Act  1901  (1  Edw.  7,  c.  22),  ss.  14  (2)  (7),  87, 
149  74 

Machinery — Fencing  of — Machinery  on  site  not 
part  of  factory,  but  within  curtilage — Liability 
to  fence  —  "Place  situate  within  curtilage"  of 
factory,  but  '*  solely  used  for  some  purpose  other 
than  the  manufacturing  process  carried  on  in 
factory" — Factory  and  Workshop  Act  1901 
(1  Edw.  7,  0.22),  ss.  10,  149,  sub-s.  4 658 

Overtime — Employment  during — Part  of  factory 
used  in  ordinary  time  for  manufacturing  proceBs 
— Employment  of  persons  therein  in  overtime — 
"Warehouse  not  used  for  any  manufacturing 
process  **  —  Factory  and' Workshop  Act  1901 
(1  Edw.  7,  c.  22),  ss.  26,  49,  and  sched.  2  (4)    ...  276 

"  Tenement  factory  " — Means  of  escape  from  fire — 
Building  let  out  in  separate  parts  as  factories — 
Each  occapier  producing  his  own  mechanical 
power — Power  not  supplied  from  common  source 
—Factory  and  Workshop  Act  1901  (1  Edw.  7, 
c.  22),  ss.  14,  149  654 

Underground  bakehouse — EzpeuBes  of  alteration  to 
g^et  district  oonncil's  consent  —  Covenant  by 
lessee  to  pay  "  impositions  and  outgoings " — 
Factory  and  Workshop  Act  1901  (1  Edw.  7, 
c.  22),  s.  101 616 

FALSE  IMPRISONMENT. 

Governor  of  prison — Clerk  of  the  peace — Action 
against    governor    and    clerk    of    the    peace — 
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Ctorvmor  reoeiYing  prisoner  without  proper 
wwrant  of  commitment — Warrant  by  mafiristrate 
— Sentence  altered  on  appeal  by  quarter  seseions 
— No  fresh  warrant  by  quarter  sessions — laabUity 
of  ^yemor  and  derk  of  peace — Summary  Juris- 
diction Act  1848  (11  &  12  Vict.  c.  43),  s.  27     ...  14.2 

FEBTILISEB. 

'Warranty  on  sale — False  invoice  —  Analysis  con- 
dition precedent  to  prosecution — "Oausing  or 
permitting  iuYoice  to  be  false  "—Fertilisers  and 
Feeding  Stuffs  Act  1893  (56  A  57  Vict.  o.  56), 
S8.1.3,5 120 

FISHEBT. 

By-law— "Deeoription  of  nets"— Salmon  Fishery 
Act  1873  (86  &  37  Vict.  c.  71),  s,  89  (3)     421 

Oysters — ^Depositing  oysters  on  foreshore — Exclu- 
siTe  occupation — Incident  of  public  riffht  of 
fishing  —  Municipal  corporation  —  Power  to 
acquire  lease  of  foreshore — ^Municpal  Corpora- 
tions Act  1882  (45  A  46  Vict,  c  50),  s.  250  12 

FOOD  AND  DBUGS. 

Adulteration  of  food — Prosecution  —  Evidence — 
Article  sold  not  in  accordance  with  prescription 
in  British  Pharmaoopceia — Evidence  of  com- 
mercial standard  different  from  PharmacopoBia — 
Admissibility  of  evidence — Sale  of  Food  and 
Drugs  Act  1875  (38  &  89  Vict.  c.  63),  s.  6 144 

Brandy — Sufficiency  of  analyst's  certificate  119 

Compounded  drug — Analyst's  certificate — Decom- 
position      146 

Institution  of  proceedings — Laying  information — 
Sale  of  Food  and  Drugs  Act  1899  (62  &  63  Vict. 
c.  51),  B.  19 689 

Institution  of  prosecution — Laying  of  information 
—  Servioe  of  summons — Sale  of  Food  and  Drugs 
Act  1899  (62  A  63  Vict.  c.  51),  s.  19  (I) 542 

Margarine  in  tub  in  shop — Package— Margarine 
Act  1887  (50  A  51  Vict.  c.  29),  s.  6    696 

Milk — ^Warranty  —  Addition  of  preservative  by 
purchaser — SaIc  of  Food  and  Drugs  Act  1875 
(38  A  39  Vict.  c.  68),  ss.  6,  25 472 

Milk  purchased  under  written  warranty — Terms  of 
agreemeat — ^''Without  accepting  any  responsi- 
biK^  after  deUvery*'— Validity 151 

Taking  sample — ^Power  of  inspector  to  act  outside 
his  district — Sale  of  Food  and  Drugs  Act  1875 
(38  A  89  Vict.  c.  63)— Sale  of  Food  and  Drugs 
Amendment  Act  1879  (42  A  43  Viet.  c.  30)— Sale 
of  Food  and  Drags  Act  1899  (62  A  63  Vice. 
C.51)    30 

Time  for  return  of  summons — **  Not  lees  than  four- 
teen days  "—Sale  of  Food  and  Drags  Act  1899 
(62  A  63  Vict.  c.  51),  s.  19  (2) 208 

Wanauty — Notice — Sale  of  Food  and  Drugs  Act 
1875  (38  A  39  Vict.  c.  63),  s.  25— Sale  of  Food 
and  Drags  Act  1899  (62  A  63  Vict.  c.  51),  s.  20  555 

GAMING. 

Banker  at  pharaoh — Purchase  of  bank — Assisting 
in  management  of  gaming-house  —  Gaming 
Houses  Act  1854  (17  A  18  Vict.  c.  38),  s.  4    634 

Betting — ^Bar  ol  public -house — ^Bookmaker  using 
bar  for  purpose  of  betting — "  Using  a  place  "  for 
prohibited  purposes— Betting  Act  1853  (16  &  17 
Vict,  c.  119),  B.  3    37 

Betting — Using  house  for  purpose  of — Character 
of  user — Public-house — Knowledge  of  publican — 
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Special  permission  necessary — Betting  Act  1858 
(16  A  17  Vict.  c.  119),  ss.  1,  3 64 

Betting-house — Advertisement— Eeasonable  con- 
struction— Place  used  for  betting — Must  suggest 
unlawful  betting— Betting  Act  1853  (16  A  17 
Vict.  c.  119),  ss.  1,  7 328 

Lottery— Sweepstakes— Publican  arranging  lottery 
in  lus  public-house— Profit  to  publican^Offence 
— (Jaming  Act  1802  (42  Geo.  3,  c.  119),  s.  2 348 

Shop — ^Automatic  macdiine — Game  of  chance  or 
alriU— (Naming  House  Act  1864  (17  A  18  Vict, 
c.  38)    ;•  5*1 

Unlawful  gaming — Automatic  machine — ^Kept  in 
sweetmeat  shop — Common  gaming-house — Gam- 
ing House  Act  1854  (17  A  18  Vict.  c.  38),  s.  4  ...  239 

HIGH  TBEASON. 

International  law — Statute  of  Treasons— Act  com- 
mitted without  the  realm  —  Expatriation  — 
Naturalisation  —  Effect  of  application  for,  in 
enemy's  country — Service  with  enemy — Practice 
—  Indictment  —  Motion  to  quash— 25  Edw.  3, 
Stat.  5,  c.  2—7  Will.  3,  c.  3,  s.  9—83  A  34  Vict. 
C.14 57 

HIGHWAY. 

Extraordinary  traffic  expenses— Beoovery  in  High 
Court— Costs  of  action  where  less  than  2501.  is 
recovered — Scale  of  tiixation  —  Highways  and 
and  Locomotives  Act  1878  (41  A  42  Vict,  c  77), 
s.  28— Locomotives  Act  1898  (61  A  62  Vict, 
c.  29),  8.  12,  sub-8.  1  (a)— Order  LXV.,  r.  1  296 

Interference  with— Canal  bridge — Baised  ap- 
proaches— ^LiabliUty  to  repair  fences — Construc- 
tion—10  Geo.  4,  c.  xlviii.,  s.  26 95 

Lane  set  apart  as  footway  under  inolosure  award 
— Subsequent  user  for  four  wheeled  traffic — 
Nuisance  —  Dedication  —  Action  for  trespass — 
Non-joinder  of  Attomey-Gteneral 640 

Local  authority — Bead  not  safe  for  traffic — Ifis- 
feasance^  Liability    ^^ 

Locomotive — Damage  to  highway — Public  nuisance 
—Action  by  the  Attomey-GJeneral  for  an  injunc- 
tion—Locomotive Act  1861  (24  A  25  Vict.  c.  70), 
s.  13— Locomotives  Act  1898  (61  A  62  Vict, 
c.  29),  s.  6  865 

Locomotive  —  Excessive  speed  —  Prerogative  of 
Oown  —  Locomotive  belonging  to  Crown  and 
driven  in  service  of  Crown — Exemption  from 
liability  of  servant  of  Crown— Locomotives  Act 
1865  (28  A  29  Vict.  c.  83),  s.  4    314 

Proceedings  for  diversion  of — Besolution  of  council 
to  request  justices  to  view — Affixing  of  notices 
at  each  end  of  highway — ^Necessity  for  notice  to 
be  affixed  for  twenty-eight  days — ^Befusal  of  first 
justices  who  view  to  give  certificate — Jurisdic- 
tion of  other  justices  to  view  under  same  resolu- 
tion—Validity of  certificate— Highway  Act  1835 
(5  A  6  Will.  4,  c.  50)»  ss.  84,  85  626 

Public  footpath— Bight  of  passage — Public  foot- 
path through  lane  of  varying  breadth  between 
fences  —  Presnmption  as  to  extent  of  public 
right — User — Evidence 113 

Repair — Extraordinry  traffic — Extraordinary  ex- 
penses for  repairs  —  Haulage  of  timber  over 
roads — Timber  the  natural  produce  of  land— 
Period  of  limitation  for  recovery  of  expenses — 
''  Particolar  work  extending  over  long  period  ** 
— Highways  and  Locomotives  (Amendment)  Act 
1878  (41  A  42  Vict.  c.  77),  s.  23— Locomotives 
Act  1898  (61  A  62  Vict.  c.  29),  s.  12,  sub-s.  1  (b)  503 

Bepair — ^Liability  to  repair  ratione  *«nier»— Ex- 
penses of  repairs  of  highways  in  district — Claim 
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of  exemption  from  highway  rates  by. reason  of 
obligation  to  repair  highway  ratione  tenura — 
Highway  Aot  1835  (5  &  6  WiU.  4,  c.  50).  s.  33  ...  303 
Space  between  fences — Dedication — Presumption ...  2  32 

Street  in  town — Property  vested  in  Crown  for 
making  streets  and  sewer — Lease  of  land  adjoin- 
ing street — Street  incomplete  at  date  of  agree- 
ment for  lease — Future  duties  of  commissioners 
— Presumption  that  soil  of  street  ad  medium 
filum  passed  under  lease — Surrounding  circum- 
stances— Bebuttal  of  presumption 19 

Wilful  obstruction — No  obstruction  in  fact — Truck 
in  street  for  purpose  of  cleaning  house — Purpose, 
time,  and  space  reasonable — Metropolitan  Police 
Act  1839  (2  &  3  Vict.  c.  47),  8.64  ., 513 

INEBRIATE. 

Summary  jurisdiction — Proof  of  former  convictions 
— Consent  condition  precedent  —  Summary  Juris 
diction  Act  1879  (42  &  43  Vict.  c.  49),  s.  22— 
Inebriates  Act  1898  (61  &  62  Yict.  c.  60),  s.  2  (1) 
—Licensing  Act  1902  (2  Edw.  7,  c.  28),  s.  6  (1)  154 

INLAND  EEVENUE. 
(See  Revenue.) 

INTOXICATING  LIQUOE. 

Sale  of  liquor  to  children — ^'Allowing  "  person  to  sell 
to  children — Sale  by  servant  "  knowingly  " — No 
knowledge  on  part  of  licence- holder — Liability  of 
licence<holder  for  sale  by  servant — Intoxicating 
Liquors  (Sale  to  Children)  Aot  1901  (1  Edw.  7, 
o.  27),8.  2   217 

Sale  of  liquor  to  children — Corked  and  sealed 
vessels  — Gummed  label — Intoxicating  Liquors 
(Sale  to  Children)  Act  1901  (1  Edw.  7,  c.  27),  ss. 
2,5 117 

Sale  of  liquor  to  children — Corking  and  sealing  of 
vessel — Bottle  with  screw  stopper  and  label — No 
evidence  that  label  could  be  removed  without 
destruction — Sufficiency  of  label  as  a  "  sealing  " 
-  Intoxicating  Liquors  (Sale  to  Children)  Act 
1901  (1  Edw.  7,  c.  27),  s.  2  149 

Sale  of  liquor  to  childrea — Information  for  "  know- 
ingly" selling— Sale  by  barman — No  knowledge 
on  part  either  of  barman  or  licence-holder — 
Liability  of  licence-holder — Intoxicating  Liquors 
(Sale  to  Children)  Act  1901  (1  Edw.  7,  c.  27), 
s.  2  220 

Sale  of  liquor  to  children — Unsealed  vessel — 
Honest  belief — Mens  rea — Intoxicating  Liquors 
(Sale  to  Children)  Act  1981  (1  Edw.  7,  o.  27), 
ss.  2,  5 42 

JUSTICES. 

Action  against — Issue  of  distress  warrant — Limi- 
tation of  action — Time  of  conviction  or  distress 
—Public  Authorities  Protection  Act  1893  (56  & 
57  Vict.  c.  61),  8.  1     587 

Action  against — No  jurisdiction — Want  of  jurisdic- 
tion not  brought  to  notice  of — Materiality — 
—Justices  Protection  Act  1848  (11  &  12  Vict. 
C.44),  8.  2  681 

Conviction— Duplicity  —  Motor  Car  Act  1903 
(8  Edw.  7,  c.  36),  s.  1    624 

Mayor  of  borough — Borough  justice  ex  officio  — 
County  justice  sitting  within  the  borough — 
Mayor's  right  to  preside — Borough  business — 
Municipal  Corporations  Aot  1882  (45  &  46  Vict, 
c.  50),  88.  154,  155 449 

Quarter  sessions — Appeal  from  licensing  justices — 
County  solicitor — Disallowance  of  profit  costs  of 
justices'  clerk 466 
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Summary  juriidiotion — Lists  of  persons  liable  to 
serve  on  juries — Justices  sitting  in  "Bpeoial 
petty  sessions  "  for  revising  jury  lists — Power  of 
justices  to  state  special  case — Juries  Aot  1825 
(6  Geo.  4,  c.  50),  s.  10 — Summary  Jurisdiction 
Act  1879  (42  &  43  Vict.  c.  49),  8.  83— Interpre- 
tation  Act  1889  (52  &  58  Vict.  c.  68),  s.  18, 
■ubss.  11,  12 551 

(See  Certiorari — Public  HeaWh.) 

LANDLOED  AND  TENANT. 
Covenant  to  pay  all   "  assessments  and  imposi- 
tions " — Liability  of  tenant — Notice   to  abate 
nuisance — Public    Health    (London)   Act    1891 
(54  &,  55  Vict.  c.  76) 285 

Drainage  works  to  a  house  under  Public  Health 
Act  1875 — *'  Taxes,  rates,  assessments,  and  out- 
goings " — Covenant  to  pay  **  as  they  become 
due  "—LiabiUty  of  tenant    200 

Lease  for  three  years — Covenant  to  repair  and  pay 
outgoings — Holding  over  by  tenant — Defective 
drainage — Cost  of  reconstruction  of — *'Intima- 
mation  "  notice — Liability  of  tenant  for  expenses 
—Public  Health  (London)  Aot  1891  (54  &  55 
Vict.  c.  76),  88.  3,  4    369 

Tenancy — Grant  of  lease  during  tenancy — Notice 
to  quit  by  orignal  landlord — Validity 400 

LAND  TAX* 

(See  Revmiue.) 

LICENSING. 

Beerhouse—  Change  of  tenant— Expiration  of  licence 
— Subsequent  removal  of  licensed  tenant — Appli- 
cation for  licence  by  new  tenant — Alehouse  Act 
1828  (9  Geo.  4,  c.  61),  s.  14 198 

Beerhouse — Value  of  premises — Licensing  Act  1872 
(35  &  36  Vict.  c.  94),  s.  45 1,  227 

Beerhouse  licensed  before  1869 — Conviction  of 
licence-holder  for  selling  spirits —Disqualifica- 
tion of  licence-holder — Application  by  owner  to 
special  sessions  for  licence— Discretion  of  jus- 
tices— Limitation  to  the  four  specified  grounds 
—Wine  and  Beerhouse  Act  1869  (32  &  33  Vict. 
c.  27),  88.  8,  19— Licensing  Act  1874  (37  &  38 
Yict.  c.  49),  8.  15    433 

General  annual  lioensing  meeting — Statutory  ad- 
journment within  one  month  —Further  adjourned 
meeting  for  undisposed-of  business — Jurisdiction 
of  justices  at  further  adjourned  meeting  to  enter- 
tain new  business — Licensing  Act  1902  (2  Edw.  7, 
c.  28),  s.  14,  sub-ss.  1,  6    310 

Objection  to  licence  not  required — Evidence 427 

Offences  on  licensed  premises — Gaming^ — Playing 
for  prizes  given  by  third  persons — Licensing  Act 
1872  (35  &  36  Vict.  c.  94),  s.  17 248 

Order  taken  by  traveller — Appropriation — Sale  off 
licensed  premises — Licensing  Act  1872  (35  &  36 
Vict.  c.  94),  8.  3 387 

Renewal  of  licence — Alteration  of  premises  re- 
quired by  justices — '*  Part  of  premises  where 
intoxicating  liquor  is  sold  " — Back  entrance  and 
passage — Lioensing  Act  1902  (2  Edw.  7,  c.  28), 
8.11(4)    573 

Renewal  of  licence — Order  for  structural  altera- 
tions— Appeal  to  quarter  sessions  against  order 
— Borough  with  quarter  sessions— Jurisdiction 
of  recorder  to  hear  appeal — Licensing  Act  1902 
(2  Edw.  7,  c.  28),  s.  11,  sub-s.  4 — Alehouse  Act 
1828  (9  Geo.  4,  c.  61),  s.  27  670 

Sale  of  beer — Sale  at  unlicensed  place — Canvasser 
employed  to  take  orders  at  customers'  houses — 
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jyatj  of  oanvaaser  to  traoBmit  orders — Aocept- 
&ii(M  of  order  and  appropriation  at  lioensed 
premiaes — Executory  contract  of  sale  at  om- 
toiner*8  house — Licensing  Act  1872  (35  A  36 
Viot.  o.  94),  8.  3 495 

LOCAL  AUTHOEITY. 

Formation  of  school  district  and  incorporation  of 
board  of  managers — Sale  of  property  belonging 
to  board  of  managers  and  inyestment  of  proceeds 
—  Dissnlntion  of  district  by  Local  Government 
Board — Postponement  of  dissolution — Transfer 
of  Consols- -Bank  of  England— Orders  of  Local 
Govemment  Board — Poor  Law  Amendment  Act 
1844  (7  A  8  Vict.c.  101)— MetropoUtan  Poor  Act 
Amendment  Act  1869  (32  &  33  Vict.  c.  63),  s.  1 
— Dissolved  Boards  of  Management  and  Guar- 
dians Act  1870  (33  A  34  Vict.  c.  2)— National 
Debt  Act  1870  (33  &  34  Yict.  o.  71),  s.  22 479 

\See  Electric  LigfU^i^g — Hightoay — Local  OovemtMnt — 

Tramway.) 

LOCAL  GOVERNMENT. 

Alteration  of  area  of  parish — Alteration  of  bonn. 
daries  of  union — Local  Government  Act  1888 
(51  A  52  Vict.  c.  41),  S8.  57  (1)  (5),  58    256 

Alteration  of  boundaries — Creation  of  new  urban 
district — Adjustment  of  property  and  liabilties 
—Local  Government  Act  1888  (51  A  52  Viot. 
C.41).  8.  62 568 

Alteration  of  boundaries — Creation  of  new  urban 
district  —  Separation  from  rural  district — Ad- 
justment of  property  and  liabilities— Loss  of 
income  from  rates  of  new  district  —  Local 
Government  Act  1888  (51  A  52  Vict.  c.  41), 
s.  62 127 

By-law — ^Building — **  Place  of  habitnal  employ- 
ment for  any  person  in  any  business  "-^Stables 
of  building  contractor   473 

By-law — Erecting  shed — Neglecting  to  comply  with 
notice — Sufficiency  of  notice    416 

By-law — "Laying  out  new  street"  —  Penalties — 
Injunction    66 

By-law — No  reservation  —  Reasonableness —  Sum- 
mary Jariediction  Act  1879  (42  &  43  Viot.  c.  49), 
8.  16 206 

Erection  of  premises  in  advance  of  building  line — 
"  Written  consent  **  of  urban  authority — Priyate 
individual  suffering  special  damage — ^No  right  of 
action — Statutory  penalty  the  sole  remedy — 
Public  Health  (Buildings  in  Streets)  Act  1888 
(514  52  Viot.  c.  52),  8.  3  134 

Hoarding— "Abutting "on  street  415 

Inspection  of  premises  by  authority — No  permis- 
sion asked  or  order  made — Obstruction — Public 
Health  Act  1875  (38  4  39  Viot.  c.  55),  ss.  92, 
102,306  184 

Local  authority  in  urban  district — Building  in  a 
manner  contrary  to  Htitute  -  Statutory  remedy 
— Remedy  l^  injunction — Proceedings  before 
justices  —  Proceedings  by  Attorney-General  — 
Mandatory  injunction  —  Double  remedy  against 
same  defendant — Laches — Public  Health  (Build- 
ings in  Streets)  Act  1888  (51  &  52  Vict.  c.  52), 
8.3  637 

London — Compulsory  taking  of  lands  for  school 
board  purposes — Deficiency  in  general  rate  — 
Part  representing  poor  rate — Liability  of  pro- 
moters of  undertaking  to  make  good  deficiency — 
Lands  Clauses  Consolidation  Act  1845  (8  &  9 
Vict.  0.  18),  s.  133 — London  Government  Act 
1899  (62  A  63  Vict.  c.  14),  s.  10,  Bub-B.  2   229 
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Metropolis — Gas  company — Testing  of  gas  by  looal 
authority  under  statutory  powers—**  Daily " 
testings — Right  to  test  on  Sundays — Practice  to 
omit  testings  on  Sundays — Intention  of  Legis- 
lature— Gaslight  and  Coke  and  other  Gas  Com- 
panies Acts  Amendment  Act  1880  (43  A  44i  Vict, 
c.  clxxxi.),  s.  7    137,359 

Private  Act — Inconsistency  with  public  Act  — 
Metropolis  Management  Act  1855  (18  &  19  Vict, 
c.  120),  8.  76— Surrey  Commercial  Dook  Act  1894  487 

Private  street  works — Apportionment  of  expenses 
on  frontager — Notice  of  objection  —  Objection 
that  street  is  not  a  street  within  meaning  of  Aot 
— Evidence  that  street  is  repairable  by  inhabi- 
tants at  large — Admissibility  —  Private  Street 
Works  Act  1892  (55  &  56  Vict.  o.  57),  ss.  5,  7,  8  387 

Private  street  works — Final  apportionment  of  cost 
— Alleged  non-completion — Alleged  negligence  of 
surveyor  —  Jurisdietion  of  justices  —  Private 
Street  Works  Act  1892  (55  A  56  Vict.  o.  57), 
88.12,14 44 

Private  street  works — Provisional  apportionment — 
Notice  to  be  served  on  owners  —  Condition 
precedent  —  Private  Street  Works  Act  1892 
(55  A  56  Viot.  o.  57),  88.  6,  7    237 

Private  Street  Works  Act  1892— Highway  repair- 
able by  inhabitants  at  large — Decision  of  justices 
—Res  judicata— EBtoppeL 86,  376 

Promoting  Bill  in  Parliament — Meeting  of  owners 
and  ratepayers  of  borough — Demand  of  poU  — 
Seconding  of  demand  —  Whether  seconding 
demand  for  poll  is  a  demand — Withdrawal  of 
demand— Boraugh  Funds  Act  1872  (35  A.  36 
Vict.  c.  91),  8.  4— Public  Health  Act  1875 
(38  &  39  Vict.  c.  55),  sched.  3,  rule  6 105 

Public  health — Sanitary  authority — Power  to  pro- 
vide **  public  sanitary  conveniences  *' — Subway — 
Subsoil  of  highway  —Vesting  in  sanitary  autho- 
rity— Right  of  adjoining  owner  utque  ad  medium 
Jilum  viiB — Trespass — Public  Health  (London) 
Act  1891  (54  A  55  Vict.  c.  76),  s.  44  528 

Rural  district  council — Contracts — Seal — Employ- 
ment of  engineer  for  sewerage  scheme — Work 
done  by  engineer — No  contract  under  seal^ 
Right  to  recover  remuneration     98 

Street— Distumpiked  road — Fee  simple  in — ^Vest- 
ing in  local  authority — Electric  lighting  com- 
pany— Overhead  wires — Right  to  erect — Public 
Health  Act  1875  (38  A  39  Vict.  o.  55),  s.  149— 
Turnpike  Roads  Act  1822  (3  Geo.  4,  c.  126),  s.  84    91 

Urban  district — County  borough — Burial  board — 
City  corporation — Local  Ch^vemment  Aot  1894 
(56  A  57  Vict.  c.  73),  8.  62    579 

Width  of  street— "New  street"  —  By-laws  — 
Breach  of  —  Penalties  —  Right  of  property — 
Attomey-G^eral — ^Right  to  sue — Jurisdiction — 
Injunction— PubUc  Health  Aot  1875  (38  A  39 
Viot.  0.  55),  88.  157,  158,  183,251  71 

(See  PubUe  Health.) 

LOCOMOTIVE. 
(See  Highway.) 

LODGING-HOUSE. 
(See  Public  Health.) 

LOTTERY. 
(See  Gamiy^g.) 

MERCHANDISE  MARES. 

False  trade  description  -Tea  weighed  with  paper — 
Gross  weight  -Merchandise  Marks  Act  1887  (50 
A  51  Vict.  0.  28),  s.  2  (1) 618 
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"Natural  mineral  water" — Water  snbjeoted  to 
prooeu — Water  identioal  —  False  trade  de- 
scription— Merohandise  Marks  Aot  1887  (50  & 
51  Vict.  0.  28),  8.  2  (2) 214 

Trade  desoription — Invoioe — Kilderkia — Merohan- 
dise Marks  Act  1887  (50  &  51  Vict.  o.  28),  s.  2...  603 

METROPOLIS. 

Building — "Uniting*'  buildings — Blocks  of  flats — 
Connection  between  flats  by  corridor  running 
through  blocks — Prohibition  against  "  uniting  *' 
buildings — Union  of  separate  buildings — London 
Building  Act  1894  (57  &  58  Vict.  c.  cczxiii.), 
■s.  77(1),  150    262 

Building  line — Projection — Advertisement  case  in 
front  of  building — Projection  beyond  building 
line — **  Structure  " — London  Building  Act  1894 
(57  A  38  Vict.  c.  cczxiii.),  ss.  22,  200,  sub-s.  3  ...  664 

Defeotiye  drain — Works  specified  in  detail — Slotice 
of  order — Non-compliance — Metropolis  Manage- 
ment Act  1855  (18  &  19  Vict  c.  120),  ss.  82,  85 
— Metropolis  Management  (Amendment)  Act 
1862  (25  &  26  Vict.  c.  102),  8.  64    152 

Drain — By-laws — Beoonstroction  of  drain  of  old 
building — Necessity  of  intercepting  trap — Work 
**  in  any  building  *' — Metropolis  Management  Act 
1855  (18  A  19  Vict.  c.  120),  s.  202 485 

Drain — Low- lying  land  —  Dvrelling-houses  on  — 
Houses  capable  of  being  drained  by  gravita- 
tion for  greater  part  of  year — Houses  so  situate 
"  as  not  to  admit  of  being  drained  by  gravita- 
tion" — Permission  of  council  for  erection — Time 
for  taking  proceedings — London  Building  Act 
1894  (57  A  58  Vict.  c.  ccziii.),  ss.  122,  200  (9)...  411 

Drain  or  sewer — Combined  system  under  order — 
Authority  given  to  surveyor  to  approve  by  sani. 
tary  authority    382 

*'  Dwelling-house  " — '*  To  be  inhabited  or  adapted 
to  be  inhabited  by  persons  of  the  working  class  " 
^Intention  and  adaptation  of  houses  for  persons 
of  working  class  only — London  Building  Act 
1894  (57  A  58  Vict.  c.  coxiii.),  ss.  13  (5),  150— 
London  Building  Act  1894  (Amendment)  Aot 
1898  (61  A  62  Vict.  c.  oxxxvii.),  s.  4  266 

**  Dwelling-house  to  be  inhabited  or  adapted  to  be 
inhabited  by  persons  'of  the  working  class  " — 
— Intention  and  adaptation  of  a  dwelling-house 
—London  Building  Act  1894  (57  &  58  Vict. 
0.  ccxiii.),  ss.  13  (5),  150 — London  Building 
Act  1894  (Amendment)  Aot  1898  (61  &  62  Vict, 
c.  oxxxvii.),  8.4 619 

London  Building  Aot  1894 — Oeneral  line  of  build- 
ings—Appeal from  superintending  architect — 
Costs    674 

Managemant  of  highways — Improvements — Power 
of  local  authority — Widening  street — ^Agree- 
ment with  house-owner  as  to  erection  of  sign- 
post of  public-house — Metropolitan  Paving  Act 
1817  (57  Geo.  3,  c.  xxix.),  s.  80— Metropolis 
Management  Act  1855  (18  &  19  Vict.  c.  120),  s.  96 
— Metropolis  Management  Amendment  Act  1862 
(25  &  26  Vict.  c.  102),  s.  72 10 

New  drainage — Removal  of  old  disused  drains — 
By-law  or  regulation  and  direction — Metropolis 
Management  Aot  1855  (18  &  19  Vict.  c.  120), 
ss.  76,  83 417 

New  street — Paving  expenses — Building  agree- 
ment— Agreement  to  erect  houses  on  land — 
— Lease  of  each  house  to  be  granted  to  builder 
■on  completion — Builder  not  to  have  any  legal 
interest  until  granting  of  lease — Liability  of 
builder  as  "owner" — Metropolis  Management 
Aet  1855  (18  A  19  Vict.  c.  120),  s.  250  166 
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New  street — Paving  expenses — **  Owner  "  of  land 
— Land  abutting  on  street — Bank  of  public  navig- 
able river  —  Metropolis  Management  Aot  1855 
(18  &  19  Vict.  c.  120),  ss.  105,  250— Metropolis 
Management  Act  1862  (25  A  26  Vict.  c.  122), 
8.77 575 

New  street  —  Bepairing  and  paving — Demand — 
Statute  of  Limitations — Metropolis  Management 
Act  1855  (18  A 19  Vict.  c.  120),  s.  105— Metropolis 
Management  (Amendment)  Aot  1862  (25  A  26 
Vict.  102),  s.  77 658 

Obstruction  —  Information  laid  by  an  inspector 
of  streets — "  On  behalf  of  **  borough  council — 
Validity   335 

Paper  scattered  in  street — "  Litter  "  —Metropolitan 
PoUce  Aot  1889  (2  A  3  Vict.  c.  47),  s.  60  (8) 119 

Reflector  light — "  Meat  or  offal  or  other  matter  or 
thing  "—Metropolitan  Paving  Act  1817  (57  Geo.  3, 
0.  xxix.),  8.  65 178 

Sewer — Drain — Nuisance — ^Drainage  of  houses  in 
pairs  by  combined  operation — ^Approved  plan  not 
showing  details  of  drains  —  Notification  of 
approval — Work  carried  out  under  supervision 
of  vestry  surveyor — ^Wrongful  connection  with 
drain — Effect  of —Notice  to  owner  to  reinstate 
drain  according  to  plan — *' Offending  person  " — 
Metropolis  Management  Act  1855  (18  &  19  Vict, 
c.  120),  88.  74,  76,  83,  85,  260  593 

"  Sewer  *'  —  Drain  receiving  sewage  and  rain 
water  from  two  buildings  respectively — Metro- 
polis Management  Act  1855  (18  &  19  Vict.  c.  120), 
8.  250    197 

Smoke — Chimney  of  club — Smoke  from  cooking 
ranges  and  heating  apparatus  —  '*  Private 
dwelling-house" — Public  Health  (London)  Act 
1891  (54  A  55  Vict.  c.  76)  s.  24  (b) 392 

Smoke  from  tug  —  Nuisance  — **  Chimney  " — Pro- 
hibition order — Specifying  works — Public  Health 
(London)  Aot  1891  (54  A  55  Vict.  c.  76), 
88.  5  (4)  (6),  23,  24 545 

Smoke  nuisance — Notice  to  abate — Notice  to  pre- 
vent recurrence — Prohibition  order — Specifying 
works — Evidence — Public  Health  (London)  Act 
1891  (54&  55  Vict.  c.  76),  ss.  4,  5,  130,  sched.  3  537 

Street — New  street — Paving  expenses — "  Owner  " 
— Public  recreation  ground — Land  not  capable 
of  being  let  at  rack  rent — London  County  Council 
— ^Metropolis  Management  Aot  1855  (18  &  19 
Vict.  c.  120),  8.  250 — Metropolis  Management 
Act  1862  (25  &  26  Vict.  o.  102),  s.  77 191 

Street  opened  by  water  company — Beinetatement 
of  street  by  contractor  employed  by  local  autho- 
rity —  Power  of  local  authority  to  recover 
expenses  of  supervising  and  superintending  the 
works  —  Metropolis  Local  Management  Aot 
1855  (18  Jb  19  Vict.  c.  120),  s.  114 564 

(See  Public  Health.) 

MUNICIPAL  CORPORATION. 

Validity  of  contracts — Members  of  corporation 
holding  shares  in  contracting  company  — 
"  Directly  or  indirectly  interested  or  concerned 
in  any  contract " — City  of  London  Sewers  Act 
1848  (11  &  12  Vict.  c.  olxiii.),  b.  42 287 

(See  Election  Law.) 

NUISANCE. 

Electric  lighting  works  —  Vibration  and  noise — 
Borough  council — Injunction    457 

Noise,  vibration,  and  smell  -  -  Electrical  works — 
Generating  station — Injunction  483 
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Publio  ftnd  priTate  nmaanoe — Smallpox  boepital — 
Injunction — Pablio  oonyenienoe— Public  health 
— Scientific  CYidenoe  as  to  the  effects  of  similar 
hospitals 452 

(See  Public  Health.) 

POLICE. 

Pension  —  "  AnfmaJ  pay ' '  —  Special  allowance — 
Police  Act  1890  (53  &  54  Vict.  c.  45),  s.  1, 
sohed.  1    188 

Pension — "  Approved  service  '* — Oontinnoas  service 
^Break  in  service— Police  Act  1890  (53  A  54 
Vict.  c.  45),  8. 1 401,  649 

POOE  LAW. 

Maintenance  of  children— Amining  away  leaving 
children  chargeable  to  parish — Conviction  for — 
Omission  on  expiration  of  imprisonment  to 
remove  children  from  workhouse — Fresh  offence 
— Liability  to  second  conviction—  Defect  in  form 
of  information — Tagrancy  Act  1824  (5  Qeo.  4, 
o.  83),  s.  4 — Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  Jb  40  Yict.  c.  61), 
a.  19 662 

Overseers— Distress  for  rates — Illegal  distress  by 
assistant  overseer — Liability  of  overseers  for 
Ulegalaote  of  assistant  overseer 548 

Pani>er — Settlement — Alteration  of  parish  bounda- 
ries—Identity  of  parish    357 

Panper — Settlement — Division  and  amalgamation 
of  parishes  668 

Panper  infant  —  Necessaries  —  Maintenance  — 
Arrears — Bight  of  poor  law  gnardians  to  recover 
against  property  of  infant — Poor  Law  Amend- 
ment Act  1849  (12  &  13  Vict.  c.  103),  s.  16  642 

Removal  of  panper — Settiement — Married  woman 
— Hnsband  having  no  settiement — Derivative 
settiement — Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  A  40  Yict.  c.  61), 
s.  35 559 

Settlement — Illegitimate  child — Mother's  settle- 
ment— Three  years'  residence  by  child  nnder 
sixteen — ^Acquisition  of  settiement — Divided 
Parishes  Act  1876  (39  A  40  Yict.  c.  61),  ss.  34, 
35    339,  646 

Settlement — Panper  —  Bemoval —  Institution  for 
paying  patients — Besidence  in — Exemption — 
'*  Confined  as  a  patient  in  a  hospital " — Poor 
Bemoval  Act  1846  (9  A  10  Yict,  c.  66),  s.  1— 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876(39  &40  Yict.  c.  61),s.  34 28,  255 

Settiement  of  panper — Order  adjudicating — Judg- 
ment in  rem — Abortive  appeal — Conclusiveness 
of  order   679 

POOR  BATE. 
(See  Rating.) 

PBACTICE. 

Appeal  on  point  of  law— Charter  of  Justice  of  the 
Cape  of  Good  Hope,  8.  51 636 

(See  Summary  Juriedietion.) 

PUBLIC  AUTHOBITY. 

Limitation    of    action — Tramway    acquired    and 
worked    by    county    council    nnder    statutory 
powers — Public  Antiiorities  Protection  Act  1898 
56  A  57  Yict.  0.  61).  8.  1 474 


PAOl 

PUBLIC  HEALTH. 

Building — Building  plans — By-laws— Bepeal  of,  by 
new  by-laws — Approval  of  plan  nnder  old  by- 
laws— Part  of  work  carried  out  under  old  by- 
laws-Bight to  complete  work  according  to 
approved  plan — "  Work  commenced  "  before  date 
of  new  by-laws    160 

Building  by-law — Deposit  of  plans — Change  of  by- 
laws after  approval  of  plans — Bow  of  houses — 
Part  of  work  carried  out — ^Bight  to  complete 
according  to  approved  plans  -  Harrogate  Corpo- 
ration Act  1893  (56  &  57  Yict.  o.  coix.),  8.  27  109, 385 

By-law — Continuing  offence — Evidence — Beason- 
ableness  337 

Dangereus  structure — Costs  incurred  by  authority 
— Towns  Improvement  Clauses  Act  1847  (10  4 
11  Yict.  c.  34),  B.  75— PubUc  Health  Act  1875 
(38  A  39  Yict.  c.  55),  ss.  160,  257— (>>sts  of 
appellant  where  respondent  does  not  appear — 
Practice  399 

Drain  on  private  ground — ^Draining  several  houses 
—Drain  or  sewer — **  Single  private  drain" — 
Public  Health  Act  1875  (38  A  39  Yict.  o.  55), 
s.    41 — Public    Health   Acts    Amendment  Act 

1890  (53  Jb  54  Yict.  c.  59),  s.  19 499 

Drain  or  sewer — Premises  within  the  same  curti- 
lage^Pnblio  Health  Aut  1875  (38  A  89  Yict. 
0.55)  690 

Justices — ^Abatement  of  nuisance — Order  made  by 
three  justices — Order  signed  by  one  justice  only 
— Yalidity  of  order — Necearity  of  signature  by 
two  jastices— Public  Health  Act  1875  (88  A  89 
Yict.  c.  55),  ss.  96,  251 — Summary  Jurisdiction 
Act  1848  (11  A  12  Yict.  o.  43),  s.  14 515 

Local  government— "Sewer  "  —  Liability  to  keep 
properly  cleansed  and  emptied — Channel  at  side 
of  road — **  Sewers  and  drains  of  every  descrip- 
tion "— PubUc  Health  Act  1875  (38  A  89  Yict. 
c.  55),  ss.  4, 19    299 

Metropolis — ^By-law — Beasonableness— No  provi- 
sion as  to  notice  —  Insufficient  water-closet 
accommodation — Public    Health  (London)    Act 

1891  (54  A  55  Yict.  c.  76),  s.  39  (1)    390 

Nuisance — Private  drain  draining  several  houses — 
Drain  emptying  into  cesspool— Undertaking  by 
owner  to  treat  drain  and  cesspool  as  private  and 
to  cleanse  same — Nuisance  at  cesspool — Liability 
of  owner  as  **  person  by  whose  act,  default,  or 
sufferance  nuisance  arises  " — ^Public  Health  Act 
1875  (88  A  39  Yict  c.  55),  ss.  94,  95,  96 242 

Public  Health  (London) — By-law — ^Lodging-house 
— Cleansing  at  stated  times — Liability  of  "  land- 
lord"— No  provision  in  by-law  for  notice  to 
landlord— Yalidity  of  by-law— PubUc  Health 
(London)  Act  1891  (54  &  55  Yict.  c.  76),  s.  94  ...  486 

Public  Health  (London) — Nuisance — '*  Intimation  " 
—  Not'ce  by  inspector  to  abate— Compliance  with 
"  intimation  "  without  statutory  notice — ^Work 
which  sanitary  authority  ought  to  have  done — 
Compulsion — Bight  of  owner  to  recover  expenses 
as  for  work  done  under  compulsion  —  Public 
Health  (London)  Act  1891  (54  A  55  Yict.  c.  76), 
ss.  3,4 461 

Sanitary  authority — Sewer — Bight  to  drain  into 
sewer — Action  for  a  declaration — Public  Health 
Act  1875  (38  A  39  Yict  c.  55),  s.  22— Order 
XXV.,  r.  5   140 

Sewer  or  drain — "Single  private  drain" — Public 
Health  Act  1875  (38  A  39  Yict.  o.  55),  s.  41— 
Public  Health  Acts  Amendment  Act  1890  (53  A  54 
Yict  c.  59),  8. 19    524 

Street  not  repairable  by  inhabitants  at  large — Ex- 
penses of    sewering   and    paving — Liability  of 
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owner  of  premises — Owner  at  date  of  comple- 
tion of  work  not  owner  at  date  of  demand — 
Liability  of  person  not  owner  at  date  of  demand 
—Public  Health  Act  1875  (38  &  39  Vict.  o.  55), 
S8.  150,  257 507 

Unsonnd  meat— Meat  going  bad  while  stored — 
Meat  not  set  out  or  offered  for  sale — *'  Intended 
for  the  food  of  man  "—Public  Health  Act  1875 
(38&39  Viet.  c.  55),  ss.  116,  117    522 

QUABTEB  SESSIONS. 
(See  Justices.) 

RAILWAY. 

Leyel  crossing — Bailway  crossing  public  highway 
on  leYcl — Raising  highway  to  level  of  railway  by 
inclined  planes — Liability  of  railway  company  to 
keep  in  repair  roadway  on  such  inclines — Rail- 
ways Clauses  Consolidation  Act  1845  (8  A  9 
Vict.  c.  20),  s.  16    249 

RATING. 

Appeal  to  quarter  sessions — Order  of  special 
sessions  as  to  costs — Power  of  quarter  sessions 
to  alter — Parochial  Assessment  Act  1836  (6  &  7 
Will.  4,  c.  96),  ss.  6,  7— lfandamt«— Request  ...  174 

General  district  rate — Publication — Local  Act — 
Power  to  order  making  of  rate  by  overseers  in 
same  manner  as  poor  rate — Necessity  of  pabli- 
cation  of  combined  rate — Objection  on  applica- 
tion for  distress  warrant — Derby  Corporation 
Act  1901  (1  Edw.  7,  c.  cclxvii.),  s.  180— Poor 
Rate  Act  1743  (17  Geo.  2,  c.  3),  8.  1    210 

General  district — Sporting  rights — Arable,  meadow, 
or  pasture  lands  and  woodlands — Public  Health 
Act  1875  (38  &  39  Vict.  c.  55),  s.  211     512 

Lease  of  tolls — Occupation  of  bridge— Liability  of 
lessee   181 

Poor  rate — Appeal — Special  sessions — Notice  of 
appeal — Parish  council  of  raral  parish— Neces- 
sity of  serving  notice  upon  parish  council — 
Jurisdiction  of  special  sessions  to  hear  appeal — 
Parochial  Assessment  Act  1836  (6  A  7  Will  4, 
c.  96),  s.  6— Local  Government  Act  1894  (56  &  57 
Vict.  c.  73),  ss.  6,  sub-s.  1  (c);  52,  sub-s.  5  39 

Poor  rate — Appeal  against  assessment — Appear- 
ance ci  assessment  committee  as  respondents — 
Consent  of  guardians — Notice  to  guardians — 
Union  Assessment  Committee  Amendment  Act 
1864  (27  &  28  Vict.  c.  39),  s.  2— Divided  Parishes 
and  Poor  Law  Amendment  Act  1882  {ib  &  46 
Vict.  c.  58),  s.  12   355,  476 

Poor    rate — Application    for    distress    warrant — 

Objection — Retrospective  rate — Jurisdiction  of 

justices — Title  of  rate — Poor  Rate  Assessment 

and  Collection  Act   1869  (32  &  33  Vict.  c.  41), 

.8.14 694 

Poor  rate — Application  for  distress  warrant  — 
Tender  of  part  of  rate — Jurisdiction  of  justices 
to  issue  distress  warrant  for  whole  rate — Juris- 
diction to  issue  warrant  of  commitment  for 
whole  rate— Distress  for  Rates  Act  1849  (12  A  13 
Vict.  c.  14),  ss.  1,  2    432   | 

Poor  rate — C anal — No  beneficial  occupation 50 

Poor  rate — Distress — Sale — Charges  in  schedule 
— Forther  charges — Legality — 57  Geo.  3,  c.  93 — 
7  &8  Geo.  4,  c.  17—12  &  13  Vict.  o.  14 519 

Poor  rate  -  Recovery — Distress  warrant — Tender 
of  part  of  rate  in  court — Refusal  of  magistrate  to 
issue  distress  warrant  for  whole  rate — Jurisdic- 
tion of  magistrate  so  to  refuse — Poor  Relief  Act 
1601  (43  Eliz.  c.  2),  s.  4— Distress  for  Rates  Act 
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1849  (12  Jb  13  Vict.  o.  14),  as.  1,  5,  8,  and  forms 

in  schedule 404 

School — **  Voluntary  school " — Exemption  from 
rates— Voluntary  Schools  Act  1897  (60  Vict, 
c.  5),  B.  3 ! 202 

Volunteer  drill  hall  and  storehouse — ^Part  occa- 
sionally let  for  other  purposes — ^Exemption  from 
rates — Crown  purposes 469 

Waterworks — Statutory  right  of  intake  from  river 
— Payments  to  river  conservators  for  privilege — 
Assessment  of  intake 6 

Weekly  tenancy — Poor  Rate  Assesssment  and  Col- 
lection Act  1869  (32  &  33  Vict.  c.  41),  ts.  1,  2  ...  601 

REGISTRATION  OP  VOTERS. 

Declaration  by  lodger  claimant — Evidence — Per- 
sonal attendance  of  claimant — Rateable  value 
of  house — Character  of  street — Parliamentary 
Voters  Registration  Act  1843  (6  &  7  Vict,  o  18) 
— Parliamentary  and  Municipal  Registration  Act 
1878  (41  &  42  Vict.  o.  26)    423 

Husband  tenant  of  wife — Qualification— Represen- 
tation of  the  People  Act  1867  (30  &  31  Vict, 
c.  102),  s.  3 372 

Nature  of  occupation — Householder  or  by  virtue 
of  service  —  Schoolmaster  and  schoolhouse  — 
Representation  of  the  People  Act  1884  (48  &  49 
Vict.  c.  3,),  ss.  2,  3     370 

Pew  rents — Collection  by  churchwardens— Payment 
to  vicar — Freehold  interest — 8  Hen.  6,  c.  7  374 

Registration — Succession  to  qualifying  property — 
By  "  promotion  ...  to  office  **  —  Wesleyan 
minister — Evidence  not  before  revising  barrister 
— Municipal  Corporations  Act  1882  (45  &  46 
Tict.  c.  50),  s.  33  (1) 82 

Registration — Volunteer — Absence  on  actual  mili- 
tary service — "  During  contiouance  "  of  war — 
Electoral  Disabilities  (Military  Service)  Removal 
Act  1900  (63  Vict.  c.  8).  ss.  1,  3— Electoral 
DisabiUties  Removal  Act  1891  (54  Vict.  c.  11), 
s.  2    80 

REVENUE. 

Excise  licence — Dealer  in  spirits— Spirits  in  bond 
— Supply  of  spirits  out  of  bond  to  foreign-going 
vessels — Necessity  for  dealer's  Ucenoe — *'  Dealer 
in  spirits,  not  being  a  retailer  thereof "  — 
Excise  Licences  Act  1825  (6  Geo.  4,  o.  81), 
ss.  2,  12.  26 612 

Inland  revenue — Excise — "  Grogging  "  spirit  casks 
—  Spirits  found  in  emptied  cask  exoded  from  the 
wood — "  Spirits  extracted  from  the  wood  of  any 
cask  " — Whether  "  extracted  "  includes  mere 
exudation  without  any  process — Finance  Act 
1898  (61  &  62  Vict.  c.  10),  s.  4,  sub-s.  1  (6)  223 

Inland  revenue — Licence  for  "  male  servants  " — 
Apprentice — Necessity  of  licence  for  apprentice 
as  for  "  male  servant  " — Revenue  Act  1869  (32 
&  83  Vict.  0.  14),  ss.  18,  19,  subs.  3 408 

Land  tax — Public  lavatories  and  conveniences — 
Liability  of  local  sanitary  authority  maintaining 
—Land  Tax  Act  1797  (38  Geo.  3,  o.  5),  s.  4  342 

RIVER. 

Pollution  —  Solid  matter  —  Prohibition  against 
putting  into  river — Deposit  in  mill  dam — 
Cleaning  out  dam  —  Deposit  mixed  with 
water  and  turned  into  river — Offence — West 
Riding  of  Torkshire  Rivers  Act  1894  (57  &  58 
Vict.  0.  clxvi.),  8.  5 282 
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SEPABATIOK  OEDEB. 


Desertion  —  Condonation  —  Seoond  separation  — 
Snmmary  Jarisdiotion  (Married  Women)  Aot  1895 
(58  A  59  Vict.  c.  39),  88.  4,  7    441 

Desertion  of  hneband — ^Reasonable  oanse — ^Bejeo- 
tion  of  eyidenoe — Appeal — Remission  to  jnstioes 
— Snmmary  Jarisdiotion  (Married  Women)  Act 
1895  (58  A  59  Yiot.  o.  39),  as.  4,  6  442 

SEWER. 
(See  Metropolis— Public  Health.) 

SHIPPING. 

Crimping — Foreign  ship  —  Unauthorised  person 
going  on  board — Foreign  ship  arriTing  at  British 
port,  though  not  at  end  of  voyage — '*End  of 
their  voyage"  —  Order  in  Council — Merchant 
Shipping  Aot  1894  (57  A  58  Vict.  o.  60),  ss.  218, 
219   700 

Merchant  shipping — Desertion  of  seamen  while 
abroad  —  Forfeiture  —  Private  settlement  — 
Promise  not  to  proseeute— Payment  of  wages 
earned  after  desertion  subject  to  deduction — 
Merehant  Shipping  Act  1894  (57  A  58  Yict. 
o.  60),  88.  131,  221,  232    324 

Offence — Ooing  on  board  ship  at  end  of  voyage 
without  authority  —  Liability  to  six  months' 
imprisonment — Offence  to  be  "  prosecuted  sum- 
marily "  —  Right  to  trial  by  jury — Merchant 
Shipping  Aot  1894  (57  A  58  Vict.  c.  60), 
BB.  218,  680,  8ub-s.  (1)  (6)— Summary  Jurisdio' ion 
Act  1879  (42  Jb  43  Vict.  c.  49),  s.  17  697 

Pilotage  —  Port  of  Bristol — Compulsory  pilot — 
Vessel  bound  from  Newport  to  Bristol  —Vessel  in 
Newport  pilotage  district,  but  within  port  of 
Bristol  —  Neoessity  of  Bristol  pilot  —  Bristol 
Wharfage  Act  1807  (47  Gko.  3,  sess.  2,  c.zxxiii.), 
8. 9— Bristol  Channel  Pilotage  Aot  1861  (24  &  25 
Vict.  c.  cczzzvi.),  ss.  4,  29  —  Pilotage  Order 
Confirmation  (No.  1)  Act  1891  (54  &  55  Vict. 
c.  clx.),  schedule,  s.  3 893 

SMOKE. 

(See  Metropolis.) 

STREET. 

(See  Highway — Local  Oouemment — Metropolis—  PuhUc 

Health.) 

SUMMARY  JURISDICTION. 

Practice — Justices  divided  in  opinion — Adjourn- 
ment— Case  reheard  by  further  justices — Juris- 
diction   471 

(See  Criminal  Law — Inebriate- Juntices,) 

TELEPHONE. 

National  Telephone  Company — Licence  from  Post- 
master-General to  lay  underground  wires  — 
Agreement  with  corporation  —  Provision  for 
determination  of  agreement — Notice  by  corpo- 
ration to  determine — New  licence  to  corporation 
after  expiration  of  agreement  —  Duration  of 
powers — Telegraph  Act  1863  (26  &  27  Vict. 
c  112),  fs.  6,  9— Telegraph  Act  1868  (31  &  32 
Vict.  c.  110),  88.  2,  4,  14— Telegraph  Act  1869 
(82  A  33  Vict.  c.  73),  ss.  3,  4— Telegraph  Act 
1878  (41  A  42  Vict.  c.  76),  s.  8— Telegraph  Act 
1892  (55  A  56  Vict.  c.  59),  s.  5— Telegraph  Act 
1899  (62  A  63  Vict.  o.  38),  s.  3  (1)  -Costa— Public 
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Authorities  Protection  Aot  1893  (56  A  57  Viot. 

0.  61)    259 

TRAMWAY. 

Interference  with  gas  mains  and  serTice  pipes — 
Arbitration — Jurisdiction  of  arbitrator — Tram- 
ways Act  1870  (33  &  34  Viot.  o.  78),  ss.  30,  33...     83 

Local  authority  —  Purchaser  of  part — "Lands, 
buildings,  works,  materials,  and  plant  suitable  to 
and  used'*  for  undertaking  —  Tramways  Act 
1870  (33  A  34  Vict.  c.  78),  8.  43 24 

Notice  to  purchase — Right  to  possession — Injunc- 
tion—Tramways Act  1870  (33  A  34  Vict.  c.  78), 
8.  43 79 

Purchase  by  local  authority — Depot  outside  district 
of  local  authority — "  Used  with  and  euitable 
to  *'  the  undertaking — Liability  of  local  autho- 
rity to  pay  for — Tramways  Act  1870  (33  A  34 
Vict.  c.  78),  8.  43    588 

TREASON. 
(See  High  Treason.) 

TRESPASS. 

Statutory  right  to  erect  post "  in,  over,  or  under  any 
street" — Erection  of  electric  i>ost  —  Taking  of 
land— Lands  Clauses  Act  1845  (8  &  9  Vict.  o.  18) 
—Newport  Corporation  Aot  1900  (63  A  64  Vict, 
c.  xlii.)  458 

TRUCK  ACTS. 
(Sea  Employer  and  Workman.) 

VACCINATION. 

Child  not  vaccinated  when  six  months  old — Subse- 
quent medical  certificate — Vaccination  Act  1867 
(30  A  31  Viot.  0.84),  ss.  29,  84    205 

VENDOR  AND  PURCHASER. 

Outgoings  —  Paving  and  making  up  roadway — 
Charge  on  frontager's  premises — Date  from  which 
charge  takes  effect — **  Completion  of  works " 
—Public  Health  Act  1875  (38  A  39  Vict.  c.  55), 
88.  150,257 535 

VOTERS,  REGISTRATION  OF. 

(See  B^giatration  of  Voters.) 

WARRANTY. 

(See  Fertiliser — Food  and  Drugs.) 

WATER. 

Company — Supply  of  water — Communication  pipe 
belonging  to  occupier — Defect  in — Leakage  and 
waste  of  water — Right  of  occupier  —  Right 
to  cut  off  water — Right  of  occupier  to  demand 
supply— Waterworks  Clauses  Aot  1847  (10  &  11 
Vict.  0,  17),  s.  43— Metropolis  Water  Act  1871 
(34  A  35  Vict.  c.  113),  ss.  28.  29,  32  582 

Supply  by  corporation — Water  for  domestic  use — 
"  Water  rate  " — ^Right  of  corporation  to  charge 
at  different  rates — '*  Rate  " — Northampton  Cor- 
poration Waterworks  Act  1884  (47  A  48  Vict. 
0.  ccviii.),  8.  36  879 

Supply  by  urban  authority — Under  agreement  by 
quantity — Water  rent — Summary  proceedings 
— Limitation    of    time — Summary    Jurisdiction 
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SUBJICTS  07  GASBS. 


PAOl 
Aot  18i9  (11  &  12   Vict.  o.  43),  8.  11— Pablio 
He&lth  Act  1875  (38  &  39  Yiot.  o.  55),  ss.  56, 
57, 256    47 

Wateroonrse— Subteiraneaii  water — Flowixig  in  a 
defined  but  nnknown  channel  or  by  percolation 
— Abstraction  of  such  water — Bights  of  superior 
and  inferior  riparian  owners    13 

Waterworks — Penalties — Statutory  duty  to  supply 
compensation  water  to  millowners — Breach  of 
duty — Bight  to  maintain  action  in  High  Court 
for  penalties — Beoovery  of  penalties  "  otherwise 
provided  for"  than  before  justices — Hudders- 
field  Water  Act  1869  (32  &  33  Vict.  c.  ex.),  s.  32 
—Waterworks  Clauses  Aot  1847  (10  A  11  Yict. 
o.  17),  s.  85 — Bailways  Clauses  Consolidation 
Aot  1845  (8  &  9  Yiot.  o.  20),  s.  145 252,  294 
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WEIGHTS  AND  MEASUBES. 


Sale  of  coal — **  Cause  the  weight  of  the  vehicle 
.  .  .  to  be  previously  ascertained  ** — Weights 
and  Measures  Act  1889  (52  &  53  Yiot.  c.  21), 
s.  22 544 

Scale— Fraudulent  use  of  scale — Gk>ods  weighed 
with  paper  wrapper  included — Scale  just — Evi- 
dence of  custom  in  trade  to  weigh  goods  with 
wri^per — Admissibility  of — Weights  and  Mea- 
sures  Aot  1878  (41  A  42  Yiot.  o.  49),  s.  26  686 

Weighing  machine — Beam  scale — Disc  affixed  to 
beam— Paper  bag  underneath  scoop — Acquies- 
ence  by  customer — "  False  or  unjust  "  scale — 
Weights  and  Measures  Aot  1878  (41  &  42  Yiot. 
c.  49),  s.  25 350 
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COURT    OF   APPEAL. 

July  2  and  S,  1902. 

(Before  Collins,  M.R.,  Mathew  and  Cozens- 

Hasdy,  L.JJ.) 

Igob  V,  Shann  and  others  (Justices  of 
Manchester),  (a) 

APPEAL  FROM   THE    KING'S  BENCH  DIVISION. 

Lieennng —  Licence  —  Beerhouse  —  Renewal — Oh- 
jedion — Value  of  premises — Premises  licensed  at 
time  of  passing  of  Licensing  Act  1872 — Break  in 
continuity  of  licence — Licensing  Act  1872  (35  & 
36  Vict.  e.  94)  s.  45. 

The  conditions  as  to  annual  value  prescribed  by 
sect.  45  of  the  Licensing  Act  1872  apply  to 
premises  which  were,  at  the  time  of  the  passing 
of  that  Actt  licensed  for  the  sale  of  intoxicating 
liquor  thereupon,  if  the  then  existing  licence  has 
not  been  continueusly  renewed. 

Appeal  by  the  defendants  from  the  decision  of 
the  Divisional  Court  (Lord  AWerstone,  C.J.  and 
Lawranoe,  J.)  upon  a  case  stated  by  quarter 
sessions. 

The  facts  are  stated  in  the  judgment  of 
Collins,  M.R. 

The  Licensing  Act  1872  (35  &  36  Yict.  c.  94) 
proyides: 

Sect.  45.  Premises  to  which  at  the  time  of  the  passing 
of  this  Act  no  lioenoe  under  the  Aots  recited  in  the  Wine 
and  Beerhooae  Act  1869,  anthorising  the  sale  of  beer  and 
wine  for  oonsnmption  tbereapon  is  attached,  shall  not  be 
snlyject  to  any  of  the  provisions  now  in  force  prescribing 
a  certain  rent  or  value  or  rating  as  a  qualification  for 
receiving  any  such  licence.  Premises  not  at  the  time  of 
the  passing  of  this  Act  licensed  for  the  sale  of  any 
intoxicating  liquor  for  consumption  theieapon  shall  not 
be  qualified  to  receive  a  licence  authorising  such  sale 

(•)B«p«rlsd^  J.  H.  Williams,  Esq.,  Barrlster-at-Law 

ICAa.  Oab.— YoL.  XXI. 


unless  the  following  conditions  are  satisfied :  (a)  The 
premises,  unless  such  premises  are  a  railway  refresh- 
ment-room, shall  be  of  not  less  than  the  following 
annual  value :  If  situated  within  the  city  of  London  or 
the  liberties  thereof,  or  any  parish  or  place  subject  to 
the  jurisdiction  of  the  Metropolitan  Board  of  Works, 
or  within  the  four  miles  radius  from  Charing  Cross,  or 
within  the  limits  of  a  town  containing  a  population  of 
not  less  than  one  hundred  thousand  inhabitants,  fifty 
pounds  per  annum ;  or  if  the  licence  do  not  authorise 
the  sale  of  spirits,  thirty  pounds  per  annum.  If  situated 
elsewhere  and  within  the  limits  of  a  town  containing  a 
population  of  not  less  than  ten  thousand  inhabitants, 
thirty  pounds  per  annum ;  or,  if  the  licence  do  not 
authorise  the  Side  of  spirits,  twenty  pounds  per  annum. 
If  sitoated  elsewhere  and  not  within  any  such  town  as 
above  mentioned,  fifteen  pounds  per  annum ;  or  if  the 
licence  do  not  authorise  the  sale  of  spirits,  twelve 
pounds  per  annum,  (b)  The  premises  shall  be,  in  the 
opinion  of  the  licensing  authority,  staructorally  adapted 
to  the  class  of  licence  for  which  a  certificate  is  sought : 
Provided  that  no  house,  not  licensed  at  the  time  of  the 
passing  of  this  Act,  for  the  sale  of  any  intoxicating 
liquor  fo^  consumption  on  the  premises,  shall  be  quali- 
fied to  have  a  licence  attached  thereto  authorising  such 
sale,  unless  such  house  shall  contain,  exclusive  of  the 
rooms  occupied  by  the  inmates  of  such  house,  if  the 
licence  authorise  the  sale  of  spirits,  two  rooms,  and  if 
the  licence  do  not  authorise  the  sale  of  spirits,  one 
room,  for  the  accommodation  of  the  public. 

C.  A,  Bussell,  K.C.  and  Hildesheimer  for  the 
justices. — The  decision  of  the  Divisional  Court 
was  wrong,  and  the  decision  of  quarter  sessions 
ought  to  be  restored.  The  Legislature  cannot 
have  intended,  in  sect.  45  of  the  Act  of  1872,  to 
exempt  for  ever  from  the  provisions  as  to  value  aJl 
premises  which  were  at  the  time  licensed,  although 
the  premises  might  subsequently  be  closed  for  a 
long  time,  or  used  for  other  purposes,  or  have  been 
without  a  licence  for  a  long  time.  The  intention 
of  sect.  45  must  have  been  to  confer  that  exemp- 
tion only  so  long  as  the  licence  existing  when  the 
Act  was  passed  should  continue  to  exist  by  means 
of  continuous  renewals ;  and  that  when  the  con- 
tinuity of  the  licence  was  broken,  the  premises 
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snould  be  •subj^fdl  4xx  tl^e  same  conditions  as  to 

valae  a0  pi*pmides\Wbfch  were  not  licensed  when 

the.  !A.c€,  yf^  passed.     li   has  been  decided  by 

•  tW,  ^oirse'  of    Lords,   in  Freer  v.  Murray  (71 
:-'*L.'T.   Rep.   444;   (1894)   A   0.  576)  upon  the 

*  analogous  proTisions  of  sect.  19  of  the  Wine  and 
Beerhouse  Act  1869,  that  the  privilege  given  by 
that  section  in  the  case  of  premises  licensed  at 
the  passing  of  that  Act  was  lost  as  soon  as  there 
was  a  break  in  the  continuity  of  the  licence.  The 
principle  and  reasoning  of  that  decision  is  clearly 
applicablH  to  the  construction  of  sect.  45  of  the 
Act  of  1872,  which  ought  therefore  to  be  construed 
as  exempting  the  premises  only  so  long  as  the 
liceoce  is  continuouely  renewed. 

Avory,  K.G.  and  Randolph  for  the  applicant 
— The  decision  of  the  Divisional  Court  was  right 
and  ought  to  be  affirmed.  The  decision  in  Freer 
V.  Murray  (71  L.  T.  Rep.  444 ;  (1894)  A.  0.  576)  is 
not  applicable  to  the  present  case,  which  turns 
upon  the  meaning  of  sect.  45  of  the  Act  of  1872. 
Freer  v.  Murray  {uhi  tup,)  was  a  decision 
upon  sect.  19  of  the  Act  of  1869,  and  that  statute 
is  so  different  from  the  statute  of  1872  that  the 
reasoning  of  that  decision  cannot  be  applied  to 
the  statute  of  1872.  Sect.  19  of  the  Act  of  1869 
provided  that  the  justices  should  not  *'  refuse  an 
application"  for  a  licence,  and  the  decisions  upon 
that  section  all  turned  upon  the  meaning  of  "  an 
application,"  whether  it  meant  any  application 
either  for  a  renewal  or  for  a  new  licence  or  ouly  an 
application  for  the  renewal  of  a  licence  existing  at 
the  time  of  the  passing  of  the  Act : 

Hargreavee  v.  Dawson,  24  L.  T.  Bep.  428 ; 
Beg.  V.  McMn,  27  L.  T.  Bep.  847  ;  L.  Bep.  8  Q.  B. 
235; 

Beg,  V.  Curzon,  29  L.  T.  Bep.  82 ;  L.  Bep.  8  Q.  B. 

400; 
Wine  and  Beerhouse  Act  1870  (33  &  34  Yiot.  c.  29), 

8.  7; 
34  &  85  Yiot.  o.  88,  s.  8. 

There  is  nothing  about  an  "application"  in 
sect.  45  of  the  Act  of  1872.  If  the  premises  have 
been  empty  for  a  long  time,  or  the  licence  has 
lapsed  or  been  forfeited,  the  justices  have  a 
general  discretion  to  refuse  a  Uoence,  but  the 
premises  are  still  exempt  from  the  provisions  of 
sect.  45  of  the  Act  of  1872  as  to  value  if  they  were 
licensed  at  the  time  of  the  passing  of  that  Act. 
The  words  of  the  second  part  of  sect.  45  may  be 
read  in  the  affirmative,  and  will  then  say  that 
premises  at  the  time  of  the  passing  of  the  Act 
licensed  for  the  sale  of  any  intoxicating  liquor  for 
consumption  thereupon  shall  be  qualined  to 
receive  a  licence  although  the  following  condi- 
tions are  not  satisfied.  That  is  the  true  meaning 
of  sect.  45.  It  is  plain  that  it  was  intended 
that  premises  which  were  licensed  at  the  time 
of  the  passing  of  the  Act  should  be  subject  only 
to  the  qualifications  then  in  force  as  to  value, 
and  not  to  those  prescribed  by  sect.  45.  It 
cannot  be  said  that,  because  there  was  once  a 
break  of  two  days  in  the  continuity  of  the 
licence  of  these  premises,  the  premises  are 
premises  which  were  not  licensed  at  the  time  of 
the  passing  of  the  Act.  These  premises  were 
licensed  at  the  time  of  the  passing  of  the  Act, 
and  are  therefore  clearly  not  within  sect.  45. 
Thei*e  are  no  words  in  sect.  45  to  bring  a  case  of 
this  kind  v^ithin  its  provisions,  and  it  is  impossible 
to  add  any  such  words  to  the  section.    Sect.  45  qi 


the  Act  of  1872  relates  to  the  qualification  of 
premises,  whereas  sect.  19  of  the  Act  of  1869 
related  to  the  granting  of  licences  to  persons, 
and  that  is  an  essential  distinction  between  the 
two  enactments. 

BmseU,  K.O.  replied.  Cv/r.  ach,  vuU. 

July  8. — Collins,  M.R.  read  the  following 
judgment: — This  is  an  appeal  from  the  decision 
of  the  Divisional  Court,  consisting  ot  the  Lord 
Chief  Justice  and  Lawrance,  J.  reversing  the 
decision  of  the  quarter  sessions  in  refusing  a 
licence  to  the  applicant.  The  facts  of  the  case 
are  very  shortly  stated  in  the  report  of  the  case 
in  the  Law  Reports  (1901)  2  K.  B.  740),  and  are 
as  follows :  The  applicant  was  tenant  of  an  inn 
at  Manchester,  in  respect  of  which  he  was  licensed 
to  sell  beer  by  retail  for  consumption  on  or  off 
the  premises.  On  the  9th  Aug.  1900  notice  of 
objection  to  the  renewal  of  his  licence  was  served 
upon  him,  the  material  objection  being  that  the 
premises  were  not  of  the  necessary  annual  value. 
At  the  general  annual  licensing  meeting  for  the 
city  of  Manchester  on  the  23rd  Aug.  1900  the  case 
was  adjourned  to  the  6th  Sept.  19(X),  when  evi- 
dence was  heard  and  the  case  further  adjourned 
to  the  21st  Sept.  1900,  when  the  licensing  justices 
refused  to  renew  the  licence  on  the  ground  that 
the  premises  wei*e  not  of  the  necessary  annual 
value.  The  applicant's  inn  was  originally  licensed 
for  the  sale  of  beer  by  retail  to  be  consumed  on 
or  off  the  premises  in  1868,  and  the  licence  was 
yearly  renewed  down  to  1886.  At  the  general 
annual  licensing  meeting  in  1886  the  renewal  of 
the  licence  to  Edwin  Wade,  the  then  licensee,  was 
objected  to,  and  at  a  hearing  of  the  objection  at 
an  adjourned  meeting  the  licence  was  refused. 
Wade  continued  to  carry  on  business  in  the  house 
until  the  8th  Oct.  1886,  on  which  day  he  gave 
up  possession  to  Jane  Jackson,  who  became  the 
new  tenant  but  did  not  at  that  date  obtain  any 
licence  or  transfer  authorising  her  to  continue 
the  business.  The  then  current  licence  expired 
on  the  10th  Oct.  1886,  two  days  after  her  entiy, 
and  Jane  Jackson  carried  on  business  and  sold 
beer  by  retail  from  the  8th  to  the  12th  Oct.  1886, 
but  not  under  a  justices'  licence.  On  the  12th 
Oct.  1886  she  applied  to  a  special  licensing  sesssions 
under  9  Qeo,  4,  c.  61,  s.  14,  for  the  grant  of  a  licence 
to  her  in  respect  of  the  premises ;  the  licence 
was  granted,  and  was  annuallv  renewed  until  the 
2l8t  Sept.  1900.  The  annual  value  of  the  pre- 
mises on  the  21st  Sept.  1900  exceeded  15L,  but 
was  less  than  30Z.,  and  the  premises  were  situated 
in  a  city  having  a  population  exceeding  100,000. 
The  quarter  sessions,  affirmin^^  the  licensing  jus- 
tices, had  held  that  the  continuity  of  the  applicant's 
licence  had  been  broken,  and  that  therefore  he 
was  not  entitled  to  claim  a  renewal  of  his  licence 
unless  the  house  in  respect  of  which  he  claimed 
had  complied  with  the  conditions  as  to  value  laid 
down  in  sect.  45  of  the  Licensing  Act  1872 — in 
this  case  302.  The  case  for  the  applicant  was 
that,  under  the  second  clause  of  that  section,  he 
was  exempted  from  the  conditions  of  value  therein 
imposed,  and  was  bound  only  by  those  of  3  &  4 
Vict.  c.  61 — viz.,  in  this  case,  152. — and  that  the 
premises  exceeded  that  value.  The  case  depends 
on  the  meaning  of  the  second  clause  of  sect.  45  of 
the  Licensing  Act  1872.  It  is  not,  I  think,  neces- 
sary to  refer  to  the  first  clause,  which  has  per- 
plexed the  courts  and  the  text-writers :  (see  Mr. 
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Pater8on*8  note  to  the  section  in  his  book  on  the 
Lioensinff  Acts,  and  Beg  v.  Mann,  27  L.  T.  Bep. 
847 ;  L.  Bep.  8  Q.  B.  235).  It  is  admitted  that 
this  case  depends  on  the  second  clause  only. 
That  clause  is  as  follows :  **  Premises  not  at  the 
time  of  the  passing  of  this  Act  licensed  for  the 
sale  of  any  intoxicating  liquor  for  consumption 
thereupon  shall  not  he  qualified  to  receive  a 
licence  authorising  such  sale  unless  the  following 
•  conditions  are  satisfied.''  The  section  therefore  is 
framed  to  exclude  from  qualification  for  a  licence 
after  the  passing  of  the  Act  any  house  not  of  the 
prescribea  value  unless  at  the  time  of  the  passing 
of  the  Act  it  is  licensed  for  the  sale  of  any  intoxi- 
oatine  liquor  for  consumption  on  the  premises. 
Its  ODJect  therefore  obviously  was,  while  raising 
the  standard  of  the  value  qualification  for  the 
future,  to  safeguard,  to  some  extent  at  all  events, 
the  rights,  suca  as  they  were,  in  respect  to  houses 
already  licensed  at  the  time  of  the  passing  of  the 
Act ;  and  the  question  is  how  far  tne  Legislature 
must  be  taken  to  have  enacted  that  such  houses 
and  their  owners  should  be  relieved  from  the 
burden  of  the  new  qualification.  It  is  contended 
by  the  applicant,  the  respondent  here,  and  he  was 
bound  to  contend  no  less,  that  this  immunity  is 
conferred  once  for  all  upon  the  house,  provided  it 
was  in  fact  licensed  at  toe  time  of  the  passing  of 
the  Act,  quite  irrespective  of  whether  or  not  that 
licence  has  been  continued  by  renewals,  and  no 
matter  to  what  purpose  it  may  have  been  applied 
in  the  interval  between  the  passing  of  the  Act  and 
the  subsequent  application.  It  is  contended,  on 
the  other  hand,  that  the  Legislature  must  have 
intended  to  continue  the  immunity  only  so  long 
as  the  licence  in  existence  at  the  time  of  the 
passing  of  the  Act  had  been  kept  alive  by  re- 
newals, and  that  the  principle  laid  down  by  the 
Court  of  Queen's  Bench,  and  confirmed  by  the 
House  of  Lords  in  the  parallel  case  arising  under 
or  created  by  sect.  19  of  the  Wine  and  Beerhouse 
Act  1869,  must  be  applied  to  this  legislation  also. 
This  makes  it  necessary  to  consider  that  section 
and  the  cases  decided  under  it ;  iot  it  seems  to  me 
that,  when  closely  scrutinised,  the  two  sections, 
though  contained  in  different  Acts  of  Parliament, 
are  equaUy  enacted  with  reference  to  the  well- 
known  practice  of  magistrates  in  dealing  with  the 
renewal  of  licences,  and  equally  had  for  their 
object  the  safeguarding  of  existing  licence-holders 
in  respect  of  their  licensed  houses.  Sect.  19  of 
the  Act  of  1869  (32  &  33  Yict.  c.  27),  when  first 
passed,  was,  so  far  as  is  material,  in  these  words  : 
'*  Where  on  the  first  of  May  1869  a  licence  under 
any  of  the  said  recited  Acts  is  in  force  in  respect 
to  any  house  or  shop  for  the  sale  by  retail  therein 
of  beer,  cider,  or  wine,  to  be  consumed  on  the 
premises,  it  shall  not  be  lawful  for  the  justices  to 
refuse  an  application  for  a  certificate  for  the  sale 
of  beer,  cider,  or  wine,  to  be  consumed  on  the 
premises  in  respect  of  such  house  or  shop,  except 
upon  one  or  more  of  the  grounds  upon  which 
an  application  for  a  certificate  under  this  Act 
in  respect  of  a  licence  for  the  sale  of  beer, 
cider,  or  win«^,  not  to  be  consumed  on  the  pre- 
mises may  be  refused,  in  accordance  with  this  Act." 
It  was  amended  by  an  Act  of  the  following  year, 
but  before  that  Act  came  into  operation,  it  was 
interpreted  by  the  Court  of  Queen's  Bench  in  Har- 
areaves  v.  Dawson  (24  L.  T.  Bep.  428).  It  was  there 
neld  that,  though  on  the  bare  language  of  the  Act 
the  condiition   of  immunity  from  objection  on 


grounds  other  than  the  four  named  was  simply 
that  on  the  1st  May  1869  a  licence  under  any  of 
the  recited  Acts  was  in  force  with  respect  to  the 
house,  to  construe  the  conditions  so  narrowly 
would  be  to  ignore  the  practice  prevailing  under 
the  licensing  laws,  and  to  defeat  the  obvious 
intention  of  the  Legislature,  and  the  courts  there- 
fore, construed  those  words  as  not  extending  to 
the  case  where  a  licence  existing  at  the  dato  of 
the  Act  had  not  been  continued  by  annual  re- 
newals. The  key  to  the  decision  is  contained  in 
the  observation  of  Cockbum,  C.J.  in  the  course 
of  the  argument:  "Does  not  the  19th  section 
imply  that  there  is  an  existing  licence  P  "  That 
is,  at  the  time  of  the  application.  The  Legisla- 
ture by  the  amending  Act  of  1871  (34  &  35  V  ict. 
c.  88)  expressly  enacted  (in  sect.  3)  what  the  court 
had  so  decided.  The  matter  came  up  for  discus- 
sion again  in  Beg.  v.  Cwrzon  (29  L.  T.  Bep.  32 ; 
L.  Bep.  8  Q.  B.  400),  after  the  amending  Act  of 

1871  had  been  repealed,  and  the  court  held  that 
"  on  the  true  construction  of  sect.  19  of  the  Act 
of  1869,  confirmed  by  sect.  2  of  the  Act  of  1870 
(33  &  34  Yict.  c.  29)  the  justices  were  not  pro- 
hibited from  exercising  their  discretion  in  the 
case  of  a  house  licensed  on  the  1st  May  1869,  the 
licence  or  certificate  of  which  had  lapsed  before 
the  application  for  renewal  " ;  and  they  expressly 
approved  the  decision  in  Hargreaves  v.  Vawaon 
(uhi  sup.),  decided  without  reference  to  either  of 
the  amending  Acts.  The  matter  ultimately  came 
before  the  House  of  Lords  in  the  case  of  Freer  v. 
Mwrray  (71  L.  T.  Bep.  444;  (1894)  A.  C.  576), 
where  the  decisions  I  have  referred  to  were  ap- 
proved and  the  House  held,  under  circumstances 
practically  indistinguishable  from  those  in  this 
case  as  to  the  history  of  the  licence,  that  the  fact 
of  the  chain  of  continuity  having  been  broken  put 
the  applicant  outside  the  protection  of  sect.  19, 
and  left  the  justices  an  absolute  discretion,  as  in 
the  case  of  a  new  licence.  On  the  argument  in 
the  Court  of  Appeal,  Lord  Esher,  M.B.,  expressly 
agreed  with  the  view  taken  by  the  Court  of 
Queen's  Bench  in  Hargreaves  v.  Dawson  {ubi  sup.), 
and  approved  in  Beg,  v.  Cwrzon  {uhi  sup.),  on  the 
construction  of  sect.  19  standing  alone  and  un- 
amended, if,  therefore,  it  is  necessary  for  the 
applicant  in  this  case  to  show  that  his  licence  has 
been  renewed  up  to  the  date  of  his  last  applica- 
tion, Freer  v.  Murray  (vhi  sup.)  is  a  clear  autho- 
rity in  the  House  of  Lords  that  he  has  failed  to 
do  so.  Is  there  then  any  substantial  distinction 
between  the  legislation  of  sect.  45  of  the  Act  of 

1872  and  that  of  sect.  19  of  the  Act  of  1869  which 
would  justify  us  in  refusing  to  apply  to  the 
present  case  the  principle  of  the  decisions  upon 
the  Act  of  1869  to  which  I  have  referred  P  I 
cannot  think  that  there  is.  In  the  one  case,  that 
under  the  Act  of  1869,  the  Legislature  were  con- 
tinuing to  persons  licensed  at  the  time  of  the 
passing  of  the  Act  a  certain  immunity  which  they 
then  enjoyed,  while  as  to  persons  not  licensed 
they  left  unfettered  discretion  to  the  magistrates. 
So  here  they  preserve  for  persons  having  licences 
at  the  time  of  the  passing  of  the  Act  immunity 
from  disqualification  on  the  ground  that  their 
houses  f  aU  below  a  certain  value,  while  to  others 
who  did  not  hold  licences  at  the  time  of  the 
passing  of  the  Act  they  negative  qualification 
unless  their  houses  are  of  a  much  larger  value.  It 
seems  to  me  that  all  the  reasons  which  induced 
the  court  to  Interpret  the  first-named  Act  as  they 
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did  apply  equally  to  the  second.    It  is  difficult  to 
assign  any  reason  in  the  one  case  more  than  in  the 
other  why  the  Legislature  should  have  intended 
to  enact  arbitrarily  that  the  condition  of  the  house 
at  the  time  of  the  passing  of  the  Act  should  deter- 
mine for  ever  the  rights  of  the  occupiers  there- 
after, quite  irrespective  of  whether  it  continued 
to  be  used  as   a  public-house  or  for  any  other 
purpose.    The  same  reasons  that  led  the  courts  to 
insist  in  the  one  case  that  the  section  must  be 
taken  to  refer  to  a  licence  kept  continually  in 
existence  up  to  the  date  of  the  application  apply 
equally  to  the  other,  and  no  reason  was  given  in 
argument  why  any  other  intention    should    be 
supposed.    Nor  does  it  seem  to  me  that  there  is 
any  such  difference  in  the  language  as  to  justify 
any  valid  distinction.    That  the  language  of  the 
section  in  the  one  case  is  affirmative  and  in  the 
other  negative  can  surely  make  no  solid  difference. 
If  the  provision  of  sect.  45  of  the  Act  of  1872  be 
thrown  into  the  affirmative  it  seems  to  me  that  it 
cannot  be  distinguished  from  sect.  19  of  the  Act 
of  1869.    At  my  invitation,  Mr.  Avory  transposed 
the  sentence  thus :  "  Premises  licensed  at  the  time 
of    the   passing   of  this   Act    -    .    .    shall  be 
qualified  ' — that  is,  on  application — "to  receive 
the  licence,  although  the  following  provisions  are 
not  satisfied."     If  the  premises  are  licensed  a 
licence  is  "  in  force  **  with  respect  to  them  in  the 
same  sense  as  in  the  Act  of  1869,  and  I  think  no 
effectual  distinction    can  be  made  because  the 
words  in  the  later  Act  in  terms  refer  to  the  pre- 
mises and  not  to  the  occupier.    What  the  Legis- 
lature is  considering  in  both  cases  is  a  right  of 
the  owner  or  occupier  in  respect  of  the  premises. 
The  interests  they  are  safeguarding  cannot  be  con- 
sidered as  dissevered  from  the  owner  or  occupier. 
It  is  equally  the  right  or  expectation  of  the  owner 
or  occupier,  in  respect  of  tne  premises,  which  is 
to  be  safeguarded  in  both  cases.    Reliance  was 
also  placed  by  Mr.  Avory  on  the  words   "an 
application  "  in  sect.  19  of  the  Act  of  1869;  but, 
as  no  question  as  to  qualification  can  arise  either 
for  a  new  licence  or  a  renewal  except  upon  "  an 
application,"  I  can  see  no  force  in  this  argument. 
In  fact  the  provision  of  the  Act  of  1872  might  be 
thrown  into  the  exact  words  of  sect.  19  of  the 
earlier  Act,  substituting  "  except  on  the  ground 
of  value,"  &c.,  for  "  except  upon  one  or  more  of  the 
(four)  grounds,"  &c.,  without  in  any  way  catering 
the  sense.  For  these  reasons,  I  think  that  the  deci- 
sions in  the'  Court  of  Queen's  Bench,  the  Court 
of  Appeal,  and  the  House  of  Lords  upon  the  Act 
of  1869  have  laid  down  a  principle  applicable  to 
the  interpretation  of  the  section  now  m  question, 
and  that  we  are  bound  to  adopt  it.    This  view 
seems  to  me  also  to  be  in  accordance  with  that 
taken  by  Cockbum,  C.J.  in  Beg.  v.  Mann  {ubi 
sup.),  where  he  says,  referring  to  sect.  45  of  the 
Licensing  Act  1872 :  "  The  nrst  part  of  sect.  45 
must  be  taken  to  refer  to  houses  sQready  licensed, 
but  to  which,  at  the  time  of  the  passing  of  the 
Act,  no  licence  under  the  Acts  referred  to  in  the 
Wine  and  Beerhouse  Act  1869  is  attached,  and  it 
proceeds  to  enact  that  they  '  shall  not  be  subject 
to  any  of  the  provisions  prescribing  a  certain 
rent,  or  value,  or  rating  as  a  qualification  for 
receiving  any  licence.'    Such  houses  are  excluded 
from  the  oi)eration  of  the  subsequent  part  of  the 
section,  which  applies  to  premises  not,  at  the 
time  of  the  passing  of  this  Act,  licensed  for  the 
sale  of  intoxicating  liquors.    Then,  with  regard 


to  future  applications  for  new  licences,  the  section 
provides  that  the  premises  shall  be  of  a  certain 
value,  depending  upon  specified  circumstances. 
I  think,  therefore,  that  this  section  is  intended 
to  extend  only  to  licences  firat  applied  for  after 
the  passing  of  the  Act»  as  distinguished  from  the 
renewal  of  licences  previously  granted.  The 
Legislature  probably  did  not  wish  to  interfere 
witii  vested  interests,  because  it  would  be  in  some 
cases  a  hardship  upon  a  man  who  has  had  a 
licence  for  many  years,  without  any  complaint  of 
his  conduct,  to  be  compelled  to  find  other  pre- 
mises, or  to  increase  the  value  of  those  he 
occupies,  either  of  which  courses  may  be  beyond 
his  means  or  beyond  physical  possibility."  For 
those  reasons,  with  great  respect  to  the  Lord 
Chief  Justice  and  my  brother  Lawrance,  I  am 
unable  to  agree  with  their  decision,  which,  in  my 
opinion,  must  be  reversed  and  that  of  the  quarter 
sessions  restored. 

Mathew,  L.J. — I  am  of  the  same  opinion.  I 
should  have  been  satisfied,  if  it  were  possible,  to 
adopt  the  construction  of  the  Act  which  was 
adopted  by  the  court  below,  and  to  hold  that  sub- 
stantial compliance  with  the  provisions  of  the  Act 
would  be  suficient.  The  objection  seems  to  me 
to  he  extremely  technical.  This  case,  however, 
seems  to  have  been  chosen  as  a  test  case,  and,  if 
the  meaning  of  the  Act  is  clear  on  the  question, 
it  cannot  matter  what  was  the  length  of  time 
during  which  the  breach  of  continuity  existed.  It 
is  argued  on  behalf  of  the  applicant  that,  at  the 
passing  of  the  Act  of  1872,  the  house  was  licensed 
for  the  sale  of  intoxicating  liquors  for  consump- 
tion on  the  premises ;  that,  therefore,  the  qualin- 
cation  in  respect  of  value  prescribed  by  that  Act 
does  not  apply ;  and  that  consequently  the  pre- 
mises are  for  aU  time  indelibly  impressed  with  the 
exemption  conferred  by  the  Act,  whether  the  licence 
has  been  continuous  or  not.  That  contention  must 
be  considered  with  reference  to  the  practice  and 
legislation  with  respect  to  licences.  A  licence 
may  be  obtained  as  a  renewal  or  as  the  grant  of 
an  entirely  new  licence,  and  where  there  is  what 
is  called  a  renewal  there  is  in  effect  a  con- 
tinuous licence.  Starting  with  the  Act  of  1869, 
sect.  19  contemplated  a  future  time  when  the 
question  would  arise  whether  a  particular  licence 
was  "  in  force  "  with  respect  to  premises  on  the  1st 
May  1869.  A  licence  cannot  be  in  force  unless  it 
has  been  renewed,  and  that  Act  contemplated  the 
continuous  existence  of  a  licence  from  a  time  prior 
to  the  1st  May  1869  until  the  time  of  application, 
by  renewal  from  time  to  time.  If  the  licence  has 
come  to  end  in  the  interval  by  reason  of  non- 
renewal, then  the  application  is  for  the  grant  of  a 
new  licence.  Under  that  section  no  doubt  upon 
the  question  seems  to  have  been  entertained  by 
the  learned  judges  who  had  to  desil  with  the 
matter  in  the  first  instance;  but,  if  there  had 
been  any  doubt,  it  would  have  been  removed  by 
sect.  7  of  the  Wine  and  Beerhouse  Act  1870.  That 
section  provided  that:  "The  nineteenth  section 
of  the  principal  Act  shall  extend  to  licences 
granted  by  way  of  renewal  from  time  to  time  of 
ficences  in  force  on  the  1st  day  of  May  1869, 
whether  such  licences  continue  to  be  held  oy  the 
same  person  or  have  been  or  may  be  transferred 
to  any  other  person  or  persons.  That  section 
was  enacted  in  order  to  remove  a  doubt  which 
seems  to  have  been  felt  whether  a  transfer  of  a 
licence  would  not  break  the   continuity  of  the 
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licence ;  it  removes  that  donbt  and  makes  it  clear 
that  sect.  19  of  the  Act  of  1869  deals  with 
licences  which  have  been  continued  fi*om  time  to 
time  by  renewal  np  to  the  time  of  the  application. 
Coming,  then,  to  the  Act  of  1872,  the  first  part  of 
sect.  45  is  difficalt  to  nnderatand,  bnt  it  does  not 
affect  the  present  case.  The  second  part  of  the 
section  provides  that :  "  Premises  not  at  the  time 
of  the  passing  of  this  Act  licensed  for  the  sale  of 
any  intoxicating  liqnor  for  consumption  thereupon 
shall  not  be  qualified  to  receive  a  licence  author- 
ising such  sale  unless  the  following  conditions  are 
satisfied,"  and  the  conditions  as  to  value  are  then 
stated.  One  of  those  conditions,  if  applicable  to 
the  present  case,  requires  the  premises  to  be  of 
the  yearly  value  of  not  less  than  30Z.  Upon  what 
footing  does  this  case  stand  P  Were  these  pre- 
mises **  not  at  the  time  of  the  passing  of  this  Act 
licensed  "  P  In  my  opinion,  we  must  give  to  this 
section  a  construction  similar  to  that  given  to 
sect.  19  of  the  Act  of  1869.  Upon  the  construc- 
tion of  sect.  19  it  was  held,  as  I  have  already 
pointed  out,  that  continuity  of  the  licence  was  of 
the  essence  of  the  privilege  intended  to  be  given 
by  that  section.  It  is  unnecessary  to  go  through 
the  cases  which  have  been  cited  and  which  have 
been  referred  to  by  the  Master  of  the  Bolls ;  they 
all  received  the  approval  of  the  House  of  Lords 
in  Freer  v.  Murray  {tibi  sup.).  I  think  that  the 
same  construction  must  be  placed  upon  the  Act 
of  1872.  In  so  deciding,  we  are  really  only 
following  the  law  as  laid  down  in  the  House  of 
LfOrds.  It  is  said  that  we  shall  be  adding  words 
to  the  Act.  Wc  are  not  doing  so,  but  are  only 
construing  it  by  sayine  that,  in  order  to  be  within 
the  exemption  from  the  conditions  as  to  value, 
there  must  have  been  a  continuous  renewal  of 
the  licence  from  a  time  prior  to  the  passing 
of  the  Act.  This  decision  may  involve  some 
hardship;  but  if  we  were  to  hold  that  a  short 
breach  in  the  continuity  of  the  licence  was 
immaterial,  it  would  follow  that  a  longer  interval, 
even  for  several  years,  would  also  on  principle 
be  immaterial.  1  cannot  adopt  the  contention 
made  on  behalf  of  the  applicant,  however 
willing  I  may  be  to  do  so  in  this  case,  and 
agree  with  the  decision  of  the  Divisional  Court. 
I  agree,  therefore,  that  this  appeal  must  be 
allowed. 

Cozbns-Habdy,  L.J.  read  the  following  judg- 
ment : — The  question  raised  by  this  appeal  is 
whether  it  is  lawful  for  justices,  if  in  their  dis- 
cretion they  think  fit  so  to  do,  to  grant  a  licence 
by  way  of  renewal  for  the  Council  Inn  at  Man- 
chester, a  beerhouse  which  has  been  continuously 
licensed  since  1868  with  an  exception  of  two  days 
in  1886,  the  house  being  of  annual  value  less  than 
302.,  but  exceeding  15?.  Although  the  interval 
during  which  the  house  was  not  licensed  was 
extremely  short,  there  has  been  a  breach  of  con- 
tinuity. The  general  discretionary  power  of  the 
justices  under  the  Act  of  1828  was  limited  by 
sect.  1  of  the  Act  of  1840,  which  prohibited  the 
grant  of  a  licence  in  a  city  like  Manchester  unless 
the  value  of  the  house  was  15Z.  per  annum.  This 
was  the  Act  in  force  when  the  licence  was  first 
granted  to  the  Council  Inn.  In  1872  an  Act  was 
passed  altering  the  law  in  some  respects,  and  the 
extent  of  the  alteration  now  arises  for  our  con- 
sideration. By  sect.  46  the  section  of  the  Act  of 
1840  to  which  I  have  referred  was  amended  in  an 
unimportant  point,  but  as  so  amended  it  remained 


in  full  force.  Sect.  45,  so  far  as  material,  is  in 
the  following  words :  "  Premises  to  which  at  the 
time  of  the  passing  of  this  Act  no  licence  under 
the  Acts  recited  in  the  Wine  and  Beerhouse  Act 
1869,  authorising  the  sale  of  beer  or  wine  for  con- 
sumption thereupon  is  attached,  shall  not  be 
subject  to  any  of  the  provisions  now  in  force 
prescribing  a  certain  rent  or  value  or  taxing  as 
a  qualification  for  receiving  any  such  liceace. 
Premises  not  at  the  time  of  the  passing  of  this 
Act  licensed  for  the  sale  of  any  intoxicating  liquor 
for  consumption  thereupon  shall  not  be  qualified 
to  receive  a  licence  autuorising  such  sale  unless 
the  following  conditions  are  satisfied."  One  of 
these  conditions  is  that  in  a  place  such  as  Man- 
chester the  value  must  be  dOl.  per  annum.  Now, 
as  a  matter  of  construction  it  seems  to  me  that 
this  Council  Inn,  which  was  licensed  in  1872  under 
the  Act  of  1840,  ia  not  within  the  enacting  part 
of  the  section  which  imposes  new  conditions.  It 
is  expressly  excluded  from  the  operation  of 
sect.  45,  and  is  left  subject  to  the  Act  of  1840. 
There  is  nothing  to  suggest  that  it  can  ever  be 
brought  within  the  operation  of  sect.  45.  There 
are  two  classes  of  houses  subject  to  distinct 
statutory  provisions.  If,  thereiore,  I  am  at 
liberty  to  construe  the  Act  of  1872  apart  from 
authority,  I  think  the  view  taken  by  the  Lord 
Chief  Justice  and  Lawrance,  J.  is  correct,  though 
I  prefer  to  arrive  at  the  same  conclusion  by  relying 
not  so  much  upon  the  opening  words  of  sect.  45 
as  upon  the  unrepealed  section  of  the  Act  of  1840. 
It  is,  however,  argued  that  we  are  bound  by  prin- 
ciples laid  down  by  the  House  of  Lords  in  Freer 
V.  Murray  (ubi  sup.)  to  hold  that  the  enacting 
part  of  sect.  45  applies  to  every  case  where  there 
has  not  heeia  an  absolutely  continuous  enjoyment 
of  a  licence  from  1872  downwards.  I  have  not, 
however,  been  able  to  satisfy  myself  that  there  is 
any  such  analogy  between  sect.  19  of  the  Act  of 
1869,  which  was  under  discussion  in  Freer  v. 
Murray,  and  sect.  45  of  the  Act  of  1872  as  would 
compel  me  to  construe  the  latter  as  the  appellants 
desire.  Sect.  19  was  a  restriction  upon  the  dis- 
cretionary power  of  the  justices  under  the  Act  of 
1828.  It  disabled  them  from  refusing  a  certificate 
in  respect  of  a  certain  class  of  houses  except  fur 
specified  reasons.  It  applied  only  to  licences  **  in 
force  "  on  the  1st  May  1869,  where  "  an  application 
for  a  certificate "  was  made.  It  was  held  by  the 
Court  of  Queen's  Bench  that  the  application  there 
referred  to  was  an  application  for  a  renewal  ouly, 
and  that  when  once  a  licence  had  been  dropped  a 
subsequent  applicant  could  not  claim  the  beuefit 
of  the  section.  This  was  the  interpretation  put 
upon  it  by  Parliament  in  subsequent  declaratory 
statutes,  and  was  adopted  by  the  House  of  Lords. 
But  there  are  no  similar  words  in  the  Act  of  1872. 
There  is  no  reference  to  an  application.  The  only 
reference  is  to  the  house  itself.  I  do  not  feel  the 
force  of  the  objection  that  Parliament  in  1872 
must  be  considered  to  have  had  in  view  only  the 
protection  of  vested  interests.  In  truth,  there  is 
no  vested  interest  under  sect.  19  or  otherwise  to 
be  protected  in  the  case  of  the  Council  Inn.  The 
renewal  of  the  licence  may  be  refused  by  the  jus- 
tices if  they  think  fit,  but  I  am  not  prepared  to 
say  that  they  are  precluded  from  granting  an 
application  for  renewal  merely  on  the  ground  that 
the  annual  value  of  the  house  is  not  301,  It  is 
needless  to  say  that  I  have  felt  graat  hesitation  in 
differing  from  the  Master  of  the  &>lls  and  Mathe  w. 
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L.J.    But  after  mature  refleotion  I  am  unable  to 
dissent  from  the  Tiew  adopted  by  the  Divisional 

Appeal  aUowed, 

Solicitors:  For  the  justioes,  Crowders,  Vizard, 
and  Oldham,  for  Hockin,  Raby^  and  Bechton, 
Manchester;  for  the  applicant,  B,  B,  Wheatly, 
Son,  and  Daniel,  for  Cobbett,  W heeler,  and 
Cobbett,  Manchester. 


July  17  and  29, 1902. 

(Before  Collins,  M.B.,  Mathbw  and  Cozrnb- 

Kabdt,  L.J  J.) 

Nbw  Riybb   Company  v.    Assbssmbnt  Com- 
MiTTBB  OF  Hbbtfobd  Union,  (a) 

APPEAL  FBOM  THE   KING's  BENCH   DIVISION. 

Bating — Waterworks — Statutory  right  of  intake 
from  river — Payments  to  river  conservators  for 
privilege — Assessment  of  intake. 

Under  various  Acts  of  Parliament  a  waterworks 
company  was  entitled  to  appropriate  water  from 
a  certain  river.  The  spot  at  which  the  water  was 
to  be  drawn  from  the  river  was  fixed  by  statute 
and  the  company  was  required  to  erect  a  gauge 
and  buildings  at  the  intake.  The  company  was 
further  required  by  statute  to  make  certain  pay- 
ments to  the  river  conservators  in  respect  of 
the  amount  of  water  to  be  abstracted  by  them 
from  the  river. 

Held,  that,  in  rating  the  intake,  its  added  value  by 
reason  of  its  special  fitness  for  the  purpose  of 
taking  water  from  the  river  should  be  taken  into 
consideration. 

Held  also,  that  the  sums  paid  by  the  company  in 
respect  of  the  privilege  of  taking  water  from  the 
river  ought  not  to  be  taken  into  consideration  in 
rating  the  intake. 

Judgment  of  the  King*s  Bench  Division  (85  L.  T. 
Bep,  132 ;  (1901)  2  K.  B.  620)  reversed. 

Appeal  by  the  assessment  committee  of  the 
Hertford  Union  from  a  decision  of  the  King^s 
Bench  Division  (Ridley  and  Bigham,  J  J.)  upon  a 
case  stated  bj  the  Hertfordshire  Quarter  Sessions 
upon  an  appeal  by  the  New  Biver  Company 
against  a  poor  rate. 

1.  The  history  of  the  New  River  Company  and 
of  their  right  to  take  water  from  the  river  Lee  is 
contained  in  their  charter  and  in  the  following 
statute8 :  3  Jac.  1,  c.  xviii. ;  12  Geo.  2,  c.  xxxii. ;  the 
Lee  Navigation  Improvement  Act  1850  (13  &  14 
Vict.  c.  cix.);  the  River  Lee  Water  Act  1855 
(18  &  19  Vict.  c.  cxcvi.) ;  the  Lee  Conservancy 
Act  1868  (31  &  32  7ict.  c.  cUv.) ;  the  Lee  Con- 
servancy  Act  1900  (63  &  64  Vict.  c.  cxvii.). 

2.  Shortly  stated,  the  facts  appearing  from  the 
said  charter  and  statutes  are  as  follows : 

3.  The  New  River  Company  was  formed  under 
a  charter  granted  in  1618  by  James  I.  for  the 
purpose  of  bringing  water  from  certain  springs  at 
Chad  well  and  Am  well,  in  the  county  of  Hertford, 
to  London. 

4.  For  many  years  prior  to  the  year  1738  the  com- 
pany had  taken  considerable  quantities  of  water 
out  of  the  river  Lee,  the  point  of  intake  being  at 
a  place  called  Chalk  Island,  in  a  channel  of  the 
river  Lee  called  the  Manifold  Ditch,  from  which 
the  water  so  taken  flowed  by  means  of  an  artificial 
cutting  into  the  New  River.  i 

(a)  Beported  by  E.  MlNLflT  SifiTH,  Esq.,  Barriater-at-Law.        I 


5.  In  the  year  1738,  by^  12  Geo.  2,  c.  xxxii.,  s.  5, 
the  company  were  permitted  to  take  a  specific  i 
quantity  of  water  from  the  river  Lee  through  the 
Manifold  Ditch,  and  the  Manifold  Ditch  and  the 
water  running  through  it  were  (by  sect.  11) 
vested  in  the  company,  who  were  directed  (by 
sect.  17)  to  pay  to  the  trustees  appointed  to  carry 
out  the  Act  two  capital  sums  amounting  to 
32502.  and  two  annual  sums  amounting  to  350Z. 
All  those  sums  were  (by  sect  18)  to  be  applied  to 
purposes  relating  to  the  navigation  and  the  purity 
of  the  water  of  the  river  Lee  and  the  costs  of 
passing  the  Act.  The  company  were  also 
required  by  sect.  3  of  the  Act  to  keep  in  repair 
the  lock  near  the  Ware  Mills. 

6.  In  1850  13  &  14  Vict,  c.  cix.,  gave  the 
trustees  of  the  river  Lee  the  right  to  sell  surplus 
water  from  the  river  Lee  to  certain  water  com- 
panies, and  the  New  River  Company  for  three 
years  made  an  annual  payment  of  1500Z.  for  water 
so  purchased  by  them  and  sapplied  at  an  intake 
near  Tottenham  in  the  county  of  Middlesex.  The 
said  intake  has  not  been  used  since  the  year  1855, 
but  it  might  still  be  used. 

7.  In  1855,  by  18  &  19  Vict.  c.  cxcvi.,  ss.  4  and 
5,  the  annual  payments  under  the  above-men- 
tioned statutes  ceased,  and  in  lieu  of  such  pay- 
ments an  annual  sum  of  15002.  and  a  capital  sum 
of  42,0002.  were  directed  to  be  paid  by  the  New 
River  Company.  In  return  for  the  said  payments 
and  other  payments  to  be  made  by  the  East 
London  Waterworks  Company  this  statute  (by 
sect.  9)  vested  in  the  New  River  Company  and 
East  London  Waterworks  Company  all  the  water 
flowing  in  the  river  Lee  except  so  much  as  was 
required  for  navigation.  The  trustees  of  the 
river  Lee  were  (by  sect.  43)  directed  to  expend 
30,0002.  of  the  said  capital  sum  of  42,0002.  in 
specified  in\provements  relating  to  the  navigation 
of  that  river.  The  Act  also  contained  provisions 
for  the  regulation  of  the  quantity  of  the  water  to 
be  ta,ken  by  the  New  River  Company  from  the 
river  Lee  through  the  Manifold  Ditch,  and 
required  the  company  to  construct  a  new  ^auge, 
which  new  gauge,  with  a  house  or  building  to 
contain  the  same  with  the  reqaiBite  machinery, 
was  erected  by  the  company  in  or  about  1859  near 
the  point  of  intake. 

8.  In  1868,  by  31  &  32  Vict.  c.  cliv.,  the  New 
River  Company  wei-e  directed  (by  sect.  103)  to 
pay  the  annual  sum  of  6002.  to  the  Corporation 
of  Hertford,  and  (by  sect.  131)  the  New  River 
Company  and  the  East  London  Waterworks 
Company  were  directed  to  pay  an  additional 
aggiegate  yearly  sum  not  exceeding  10002.  (of 
which  the  New  River  Company  were  to  pay  one- 
third)  to  the  conservators  of  the  river  Lee  (who, 
by  that  Act,  became  the  successors  of  the  said 
trustees),  for  purposes  therein  specified  relating 
to  the  purity  of  the  water  of  the  river  Lee. 

9.  Since  1868  the  New  River  Company  have 
paid  to  the  conservators  of  the  river  Lee,  under 
the  said  statutes,  an  annual  sum  of  18332.  6s,  Sd., 
and  have  paid  to  the  Corporation  of  Hertford  an 
annual  sum  of  6002. 

10.  By  the  Lee  Conservancy  Act  1900  (63  &  64 
Vict.  c.  cxvii.),  s.  25,  which  received  the  Royal 
Assent  on  the  30th  July  1900,  from  and  after 
the  1st  Jan.  1901,  the  aggregate  yearly  sum  pa;  - 
able  by  the  New  River  Company  and  the  East 
London  Waterworks  Company  under  sect.  5  of 
18  &  19  Vict.  c.  cxcvi.  (referred  to  in  par.  7),  is  to 


MAGISTRATES'   OASES. 


? 


Gt.  of  App.]       New  Biybb  Go.  v.  Assbssmbnt  Gom.  of  Hbstfobd  Union.       [Gt.  of  App. 


be  inoTeaaed  to  SOOOl.,  of  which  3750Z.  is  to  be 
paid  by  the  New  River  Gompanj,  and  from  and 
after  the  same  date  the  additional  aggregate 
yearly  snm  payable  by  the  two  companies  mider 
sect.  131  of  31  &  32  Vict.  c.  cliy.  (referred  to  in 
par.  8),  is  to  be  increased  to  2000Z.,  and  that 
section  is  to  be  read  and  construed  accordingly. 

11.  The  parish  of  St.  John  Urban,  in  respect 
of  which  the  rate  in  question  was  made,  was 
formed  under  the  Local  Government  Act  1894, 
and  comprised  a  portion  of  the  previously  exist- 
ing parish  of  St.  John,  Hertford  (the  part  within 
the  borough  of  Hertford),  and  in  addition  thereto 
a  part  of  the  liberty  of  Little  Anlwell  (such 
part  as  was  within  the  borough  aforesaid). 

12.  From  1876  to  1894  the  New  River  Gom- 
pany's  property  in  the  parish  of  St.  John  was 
rated  at  3502.,  and  in  the  liberty  of  Little  Am  well 
at  500Z.,  and  those  figures  had  not  been  materially 
altered  nnce  1859. 

13.  Upon  the  new  parish  of  St.  John  Urban 
being  formed,  the  property  of  the  company  therein 
was  rated  at  3502.  in  respect  of  that  portion  which 
was  in  the  parish  of  St.  John,  and  at  300Z.  in 
respect  of  that  portion  which  was  taken  from  the 
old  liberty  of  Little  Am  well.  The  portion  left 
in  the  old  liberty  of  Little  Amwell,  which  had 
then  been  constituted  the  new  parish  of  Little 
Amwell,  was  rated  at  2001,  The  rating  of  the 
property  of  the  company  in  the  new  parish  of 
St.  John  Urban  therefore  stood  at  the  same 
valuation  as  in  1876. 

14.  Until  Jan.  1900,  the  said  property  of  the 
company  in  the  parish  of  St.  John  Urban  had  never 
been  assessed  at  more  than  6502.  rateable  value. 

15.  In  Jan.  1900  by  a  supplemental  valuation 
list,  subsequently  confirmed  by  the  assessment 
committee,  a  further  snm  of  31802.  was  added  to 
the  rateable  value  in  the  assessment  of  the  pro- 
perty in  the  occupation  of  the  company  under  an 
entry  in  which  the  company  were  rated  for  pro- 
perty described  as  '*  intake  from  the  river  Lee." 
On  the  24th  May  1900  the  rate  in  question  was 
made  in  accordance  with  the  supplemental  valua- 
tion  list.    The  following  is  a  copy  of  the  said  rate  : 
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16.  The  company  duly  appealed  against  the 
rate,  the  grounds  oi  their  appeal,  so  far  as  they 
are  material  to  this  case,  being — (1)  that  the  com- 


pany were  overrated ;  (2)  that  the  company  did 
not  occupy  any  rateable  hereditament  in  the 
parish  coming  within  the  description  of  intake 
from  the  river  Lee;  and  (3)  that  no  rateable 
hereditament  coming  within  that  description 
had  any  existence  in  the  parish. 

17.  The  a'PPe&l  came  on  for  hearing  on  the 
15th  Oct.  1900,  when  the  above- stated  facte  were 
proved  or  admitted. 

18.  It  was  further  proved  and  admitted  that  the 
sum  of  3180Z.  was  arrived  at  by  the  professional 
valuer  who  made  the  supplemental  valuation  list 
by  taking  4  per  cent,  upon  the  capital  sum  of 
42,000Z. — namely,  16802. — and  the  annual  sum  of 
1500Z.  directed  to  be  paid  under  the  above-men- 
tioned statute  of  1855,  but  the  assessment  com- 
mittee admitted  that,  although  these  sums  might 
be  prima  facie  evidence,  they  were  not  necessarily 
the  measure  of  rateable  value. 

19.  It  was  also  proved  that  the  actual  intake 
from  the  river  Lee  consisted  of  a  ceitain  structure 
with  the  land  upon  which  it  stands ;  that  th 
company  had  pat  a  grating  across  the  mouth  or 
opening  of  the  Manifold  Ditch,  where  water 
issues  from  the  river,  to  prevent  timber  and  other 
things  from  floating  into  the  intake;  that  they 
had  erected  posts  in  the  bed  of  the  river  to  protect 
the  intake,  and  that  thev  were  in  occupation  of 
the  posts,  and  that  in  and  by  the  item  of  650Z.  the 
intake  grating  and  poats  were  rated  at  their  full 
structural  value ;  that  the  area  of  the  land  was 
about  three  poles,  and  that  its  annual  value  as 
land  (apart  from  its  user  as  an  intake)  did  not 
exceed  52.,  which  was  also  included  in  the 
sum  of  650Z.  It  is  at  this  point  that  the 
specified  quantity  of  water  which  the  company 
are  authorised  to  take  from  the  river  Lee 
enters  the  Manifold  Ditch  and  flows  thence  into 
the  New  River. 

20.  For  the  assessment  committee  it  was  con- 
tended— (1)  That  beyond  the  rating  of  the  intake 
at  its  structural  value  and  value  as  land  it  ought 
to  be  rated  in  an  additional  sum  as  having  an 
enhanced  value  in  respect  of  the  user  made  of  it  by 
taking  water  from  the  river  Lee  into  the  channel 
of  the  company;  (2)  that  the  sums  of  money 
which  the  company  had  paid  under  the  statutes 
were  evidence  that  the  land  and  the  structure 
erected  thereon  had  some  additional  value  beyond 
the  structural  value  thereof  in  respect  of  the 
user  made  of  them  as  aforesaid,  and  that  such 
additional  value  was  sufficiently  great  to  support 
the  rate  appealed  against ;  (3)  that  the  additional 
payments  directed  by  sect.  25  of  the  Lee  Con- 
servancy Act  1900  were  evidence  to  show  what  (in 
the  opinion  of  Parliament  at  the  date  of  the 
passing  of  that  Act)  the  user  of  the  intake  was 
worth  to  the  company. 

21.  The  company  contended — (1)  That  all  the 
rateable  property  of  the  company  in  the  parish 
was  alre^y  rated  in  the  item  6502. ;  (2)  that  no 
addition  ought  to  be  made  to  the  assessment  of 
6502.  in  r^ispect  of  the  water  flowing  over  the 
intake  or  of  the  user  of  the  intake  by  such  water 
flowing  over  it ;  (3)  that  the  intake  ought  not  to 
be  assessed  upon  or  with  reference  to  the 
moneys  represented  by  the  item  31802.,  which 
were  paid  by  the  company  for  the  purchase  of 
water  and  the  right  to  divert  water  from  and 
control  the  water  in  the  river  Lee,  or  with 
reference  to  the  sums  payable  under  the  Act 
of  1900. 
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The  Court  of  Quarter  SesBions  difimisBed  the 
appeal. 

The  question  for  the  court  was  whether  the 
hereditament  was  rateable  upon  the  principle 
contended  for  by  the  assessment  committee.  If 
it  was  so  rateable  Uie  judgment  was  to  stand; 
if  not,  then  either  the  gross  or  rateable  values 
were  to  be  reduced  respectively  to  the  sums  of 
787Z.  and  650Z.,  or  the  court  was  to  make  such 
other  order  as  it  sh  uld  think  just. 

The  King's  Bench  Division  (Darling  and  Big- 
ham,  JJ.)  allowed  the  appeal,  holding  that  neither 
the  liberty  to  take  the  water  nor  tne  payments 
made  in  respect  of  such  liberty  could  be  taken 
into  consideration  in  fixing  the  rateable  value  of 
the  intake. 

The  case  is  reported  85  L.  T.  Rep.  132 ;  (1901) 
2  K.  B.  620. 

The  assessment  committee  appealed. 

July  17. — Balfour  Browne,  K.O.  and  Danch- 
V)ert8^  K.G.  (Byae  with  them)  for  the  assessment 
committee. — In  deciding  what  a  hypothetical 
tenant  would  ^ive  for  this  intake,  consideration 
ought  to  be  given  to  its  enhanced  value  by  reason 
of  its  fitness  for  taking  water  from  the  river. 
The  case  is  exactly  pandlel  to  that  where  it  was 
held  that  land  was  enhanced  in  value  by  the  fact 
that  a  spring  of  water  came  to  the  surface  on  it : 

2260  V.  New  River  Company,  1  M.  &  S.  503. 
A  statutory  licence  to  take  water  from  the  river 
is  annexed  to  the  land  occupied  by  the  intake,  and 
makes  the  intake  more  valuable : 

R.  V.  Grand  Junction  Railway,  4  Q  B.  18. 

The  rent  which  a  tenant  would  pay  is  the  proper 
guide  in  assessing  land : 

Reg,  V.   West  Middleseti  Waterworks  Company,  1 

£  AE.  716; 
Sheffield  United  Oas  Light  Company  y.  8heffi>eld 

Oversews,  8  L.  T.  Bep.  692  ;  4  B.  A  S.  135. 

The  actual  occupier  may  be  taken  as  the  hypo- 
thetical tenant : 

London  County  Council  v.  Erith  Churchwardens, 
69  L.  T.  Bep.  725  ;  (1893)  A  0.  562. 

The  profit  made  by  the  company  out  of  the  water 
ought  to  be  taken  into  consideration,  though  it 
is  not  conclusive  as  to  the  value  of  the  land.  It 
is  the  water  that  makes  the  land  valuable,  just 
as  a  field  is  valuable  by  reason  of  the  crops  which 
it  can  grow.  The  amount  paid  by  the  company 
for  the  right  to  take  the  water  is  also  material : 

Liverpool  Corporation  v.  LlanfylUn  Union  Assess- 
ment Committee,  80  L.  T.  Bep.  667  ;  (1899)  2 
Q.  B  14. 

The  court  ought  not  to  interfere  with  the  figures 
arrived  at  by  the  justices : 

Mersey  Docks  and  Harbour  Board  v.  Birkenhead 

Union  Assessment  Committee,  84  L.  T.  Bep.  542  ; 

(1901)  A.  C.  175. 

They  referred  also  to 

North  ar^d  South-Westem  Junction  Railway  Com- 
pany  v.  Bre7itford  Union  Assessment  Committee, 
60  L.  T.  Bep.  274 ;  13  App.  Cas.  592 ; 

R.  V.  Bradford,  4  M.  A  S.  317 ; 

R.  V.  Coke,  5  B.  &  C.  797 ; 

R.  V.  Fowke,  5  B.  &  C.  814 ; 

R,  V.  London  and  North-Westem  Railway  Com- 
pany,  29  L.  T.  Bep.  910 ;  L.  Bep.  9  Q.  B.  134 ; 

Mersey  Docks  and  Barbour  Board  v.  Lla/neilian 
Overseers,  52  L.  T.  Bep.  118 ;  14  Q.  B.  Div.  770  ; 

Oartwright  v.  Sculcoates  Union,  82  L.  T.  Bep.  157 ; 
(1900)  A.  C.  150. 


Marshall,  K.O.  and  B.  D.  Muir  for  the  com- 
pany.— The  money  paid  by  the  company  for  the 
privilege  of  taking  water  from  the  river  ought 
not  to  be  taken  into  consideration : 

Talargoch  Lead  Mining  Company  Limited  v. 
Ottardians  of  8t.  Asaph  Union,  18  L.  T.  Bep. 
711 ;  L.  Bep.  3  Q.  B.  478. 

Danchwerts,  K.O.  replied.  Cur.  adv.  vult 

July  29. — Collins,  M.B.  read  the  following 
judgment : — This  is  an  appeal  from  the  Divisions^ 
Court  reversing  the  decision  of  quarter  sessions 
on  a  case  stated  by  them.  The  question  raised  is 
on  what  principle  ought  the  intake  by  means  of 
which  water  passes  from  the  river  Lee  on  to  the 
New  Biver  system  to  be  rated.  That  the  intake 
is  a  rateable  hereditament  in  the  occupation  of 
the  New  Biver  Company,  though  disputed  before 
the  assessment  committee,  is  not  now  in  contro- 
versy, nor  can  it  be  questioned  that  water  passes 
through  it  in  quantities  measured  by  proper 
appliances  on  to  the  New  Biver  system.  The  real 
questioD,  it  seems  to  me,  between  the  parties  is 
tnat  formulated  by  the  New  Biver  Company  in 
par.  21  (2)  of  the  case  and  answered  by  the  assess- 
ment committee  in  par.  20  (1).  Those  paragraphs 
are  respectively  as  follows:  [His  Lordship  read 
the  paragraphs,  and  continued:]  The  case  is, 
however  complicated  by  additional  contentions 
formulated  by  each  side  respectively,  while  the 
quarter  sessions  have  stated  the  question  to  be 
whether  the  said  hereditament  is  rateable  on  **  the 
principle  "  contended  for  by  the  assessment  com- 
mittee. If  the  quarter  sessions  mean  by  '*the 
principle"  that  which  I  have  set  out  above  as 
formulated  in  the  first  paragraph  of  the  assess- 
ment committee's  contentions  I  should  feel  no 
hesitation  in  adopting  it.  1  think  it  is  right, 
and  the  counter-contention  of  the  New  Biver 
Company  wrong.  The  authorities  appear  to  me 
to  be  quite  clear  on  this  point.  The  New  Biver 
Company  has  by  statute  a  very  valuable  right  of 
appropriating  water  drawn  from  the  river  Lee. 
It  is  absolutely  necessary  for  them  to  set  access 
to  the  river  Lee  in  order  to  appropriate  tnat  water 
in  the  given  quantities,  and  the  ^int  at  which 
they  take  it  is  fixed  by  btatute,  and  is  presumably 
the  point  best  adapted  to  their  needs.  The  land 
which  they  occupy  for  the  purpose  of  securing 
and  passing  the  water  into  their  system  must 
have  an  added  value  by  reason  of  ite  special 
fitness  for  this  purpose.  If  it  were  the  only  spot 
over  which  they  could  carry  out  the  diversion  and 
thus  achieve  tbe  enjoyment  of  the  valuable  right 
conferred  upon  them,  they  would  obviously  be 
prepared  to  pay  a  high  rent  for  ite  use,  and  a  rate 
which  ignored  this  element  of  value  would  be 
obviously  wrong.  This  is  one  of  the  common- 
places of  rating  law,  and  it  is  not  necessary  to 
refer  to  authorities  upon  it.  It  is  repeated  in 
many  cases,  and  is  laid  down  in  express  terms  in 
the  case  so  much  relied  upon  by  the  now  respon- 
dents :  (Talargoch  Lead  Mining  Company  v.  8L 
Asaph  Union,  ubi  sup,).  So  much  for  what  seems 
to  be  the  main  point  in  the  case  before  us.  There 
remains,  however,  the  complication  which  I  have 
referred  to,  and  it  is  introduced  by  other  findings. 
As  appears  by  the  case,  large  sums  have  been 
exacted  by  successive  Acts  of  Parliament  from 
the  New  Biver  Company,  presumably  in  return 
for  the  privileges  conferred  upon  them  Now,  it 
is  quite  dear  that  no  sum  paid  for  a  privilege 
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not  annexed  to  the  land  proposed  to  be  rated 
ought  to  come  into  the   aiscossion.    The  case 
jast   cited  is  a   clear   authority  that  a  sum  of 
money  paid  for  the  privilege  of  diverting  a  stream 
is  not  an  element  in  arriving  at  the  rateable  value 
of  the  channel  into  which  it  is  diverted.    It  is 
easy  to  give  illustrations  showing  that  this  must 
be  right  in  principle.    Suppose  a  person  buys  the 
right  to  take  and  carry  awav  all  the  gold  in  a  given 
area»  and  suppose  he  is  ooliged  to  occupy  other 
land  in  order  to  reach  and  carry  away  the  gold. 
Could  the  price  paid  for  the  right  to  get  the  gold 
be  any  element  in  measuring  the  rateable  value  of 
the  land  used  and  occupied  as  a  means  of  access  ? 
Suppose  the  gradients  were    such  that  the  ore 
could  be  rolled  down  by  its  own  weight  on  a  tram- 
way across  the  land  so  occupied.    The  price  paid 
for  the  right  to  get  the  gold  could  not  enter  into 
the  rating  of  the  tramway,  though  the  value  of 
the  privuege  would  effect  the  price  which  the 
owner  would  give  for  the  means  of  access.    It 
was  contended  for  the  appellants  that  the  prin- 
ciple of  the  Amwell  sprine;  case  Bex  v.  Neio  River 
Company  {ubi  stm,)  applied  to  this,  and  that  water 
let  in  laterally  oy  gravitation  under  the  provi- 
sions  of  a  statute  was  just  as  much  an  element  in 
the  rateable  value  of  the  hereditament  as  water 
wellins  up  to  the  surface  by  the  operation  of 
natur^    laws.      But    suppose   the    occupier    of 
adjoining  land  had  bought  from  the  occupier  of 
the  land  on  which  the  Amwell  spring  comes  to 
the  surface,  the  right  to  convey  it  across  the  land 
of  the  purchaser  and  seU  it,  would  the  rateable 
value  of  this  latter  land  be  measured  by  reference 
to  the  price  paid  by  its  occupier  for  the  water  ? 
Clearly  not,  though  the  land  would  get  an  addi- 
tional value  BO  far  as  it  furnished  a  convenient 
channel  for  carrying  the  water  to  its  market.  The 
right  uf  the  New  River  Company  here  is  merely 
to  occupy  land  suitable  for  toe  convenient  appro- 
priation of  something  which  is  in  no  sense  a  part 
of  or  annexed  to  the  land  occupied,  and  the  sum 
paid  as  the  price  of  the  water  can  have  no  direct 
b^kring  on  the  rateable  value  of  the  land  occupied 
for  the  purpose  of  most  conveniently  appropriating 
it.    The  quarter  sessions,  as  I  have  said,  have 
formulated  the  question  as  being    whether  the 
hereditament    is  rateable    on    *'the    principle" 
stated  by  the  assessment  committee,  and  if  that 
principle  is  to  be  found  in  the  passage  I  have 
cited  I  think  it  is  sound.    But  the  conteution  of 
the  assessment  committee  is  stated  in  three  para- 
graphs, of  which  it  is  the  first,  and  if  £.11  three 
are  meant  as  expressing  "  the  principle,"  then  I 
think  that,  though  the  payments  made  were  in 
part  intended  to  cover  elements  of  rateable  value, 
there  is  ground  for  supposing  that  the  sessions 
have  approved  the  view  that  the  price  paid  for  the 
water  itself  is  a  factor  in  assessing  the  rateable 
value   of   the    hereditament.      The   assessment 
committee's  second  and  third  contentions  are  as 
follows  :  [His  Lordship  read  the  contentions,  and 
continued :]    The  second  perhaps  does  not  travel 
outside  the  true  principle,  but  I  think  the  third 
Tindoubtedly  does;    and  having  regard    to    the 
statement  in  par.  18  of  how  uie  figures  in  the 
rateable  value  were  arrived  at,  it  seems  probable 
that    an   inadmissible    element  was   introduced 
into  the  calculation.     As  far  as  I  can  follow  the 
reasoning  of  the  Divisional  Court,  they  seem  to 
have  proceeded  on  the  basis  of  structural  value 
only,  adopting  absolutely  the  second  contention 
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of  the  New  River  Company,  "  that  no  addition 
ought  to  be  made  to  the  assessment  of  650Z.  in 
respect  of  the  water  flowing  over  the  said  intake 
or  of  the  user  of  the  intake  by  such  water  flowing 
over  it,"  on  the  ground  apparently  that  this 
element  formed  no  part  of  the  structural  value. 
For  the  reasons  I  nave  already  given  I  cannot 
agree  with  this  view.  I  think  the  standard  of 
structural  value  is  not  the  true  one  to  apply  to 
such  a  case.  There  is  an  added  element  of  value 
in  this  case  by  reason  of  the  special  fitness  of  the 
land  and  structui*e  for  a  particular  profitable 
purpose.  I  think  the  case  must  ^o  back  to  the 
sessions  for  rehearing  and  determmation  n  view 
of  our  opinion.  There  will  be  no  costs  either 
here  or  in  the  Divisional  Court  or  at  quarter 
sessions. 

Mathew,  L.J.  read  the  following  judgment : — 
I  agree  that  the  case  must  go  back  to  the  Court 
of  Quarter  Sessions  for  rehearing.  The  assess- 
ment committee  and  the  Court  of  Quarter 
Sessions  appear  to  have  lost  sight  of  the  fact  that 
the  water  diverted  from  the  river  Lee  was  vested 
in  the  New  River  Company.  This  was  provided 
for  by  the  statute  of  12  Geo.  2,  c.  xxxii.,  s.  11,  and 
the  River  Lee  Water  Act  1855,  s.  9.  Under  the 
former  Act  the  quantity  to  be  taken  was  restricted, 
and  provision  was  made  for  securing  a  sufficiency 
of  water  for  the  navigation  of  the  river  Lee.  For 
that  and  other  purposes  mentioned  in  the  Act  the 
appellant  company  were  directed  to  pay  two  capital 
sums  amounting  to  3250Z.,  and  two  annual  sums 
of  350Z.  These  sums  were  not  paid  for  the  use  of 
the  intake  or  entrance  into  the  channel  between 
the  river  Lee  and  the  New  River.  The  Channel 
and  intake  had  existed  and  were  used  long  before 
the  Act  passed.  The  ground  for  taxing  the  New 
River  Company  in  this  way  would  seem  to  be  the 
provision  which  vested  in  the  New  River  Com- 
pany for  the  purpose  of  their  undertaking  the 
water  which  they  were  permitted  to  take  from 
the  river  Lee.  By  the  River  Lee  Water  Act 
1855,  the  sums  which  the  New  River  Company 
were  required  to  pay  under  the  former  statute 
were  increased  to  a  capital  amount  of  42,000Z. 
and  an  annual  sum  of  1500Z.  The  quantity 
of  water  to  be  taken  was  restricted,  and 
the  company  were  required  to  construct  a  new 
gauge,  with  a  house  or  ouilding  to  contain  it,  and 
proper  appliances  for  measuring  the  water  at  the 
intake.  Of  the  42,000Z.,  30,0002.  were  to  be  ex- 
pended  for  specific  improvements  in  relation  to 
the  river  Lee  and  its  navigation.  For  some  years 
prior  to  1900  the  New  River  gauge  house,  sluice, 
and  appurtenances  were  assessed  at  a  sum  of 
6502.,  which  was  divided  between  the  parishes  in 
which  these  different  properties  of  the  company 
were  situate.  In  1900  the  intake  from  the  river 
Lee  was  for  the  first  time  separately  assessed  at 
the  sum  of  3180Z.  The  way  in  which  this  assess- 
ment was  arrived  at  is  stated  in  par.  18  of  the 
case.  Four  per  cent,  on  the  capital  sum  of 
42,000Z. — ^namely,  1680Z. — was  added  to  the  annual 
sum  of  1500Z.  directed  to  be  paid  under  the 
statute  of  1855;  and  this  sum  of  3180Z.  was 
treated  —  it  is  not  easy  to  say  why  —  as  the 
amount  which  the  hypothetical  tenant  would 
pay  for  the  intake.  It  was  contended  in 
the  argument  before  us  that  this  assessment 
ought  not  to  be  interfered  with.  It  was  urged 
that  the  value  to  the  New  River  Company  of  the 
water  passing  into  the  channel  diould  be  taken 
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into  account.  The  intake,  it  was  said,  was 
analogous  to  the  spring  in  Bex  v.  New  River 
Company  (uhi  sup.),  and  therefore  the  sum  of 
3I80t.  might  properly  be  treated  as  the  annual 
value  of  the  water  passing  over  the  intake  from 
the  river  Lee.  But  the  hypotheticaJ  tenant 
would  have  no  right  to  interfere  with  the  flow  of 
water  for  any  other  purpose  than  that  of  measure- 
ment. The  analogy  of  the  spring  wholly  failed, 
for  the  owners  of  the  spring  would  have  no  inde- 
pendent right  to  the  water,  and  the  value  of  the 
water  to  them  would  therefore  be  properly  taken 
into  account.  Then  it  was  said  the  question  was 
one  for  the  justices,  p.nd  that  where  the  only 
objection  to  the  assessment  was  an  excessive 
valuation,  the  court  could  not  interfere.  But  this 
argument  would  justify  an  arbitrary  valuation  on 
an  Cbtimate  of  what  an  owner  might  exact  if  he 
were  free  to  bar  the  intake  and  stop  the  supply  of 
water  to  the  New  River  Gompany.  But  any  such 
mode  of  assessment  is  clearly  inadmissible.  The 
intake,  it  seems  to  me,  is  like  the  junction 
between  the  lines  of  two  railway  companies.  The 
contention  of  the  now  appellants  would  lead  to 
this  result,  that  in  assessing  the  point  of  contact 
of  the  two  lines,  the  value  of  the  traffic  passing 
to  and  from  either  line  should  be  taken  into 
account  and  form  an  element  in  arriving  at  the 
assessable  value  of  the  junction.  Tliis  calculation 
would  have  the  effect  of  appropriating  to  a  parti- 
cular parish  a  large  part  of  the  assessable  value  of 
the  whole  undertaking.  The  justices  are  bound 
by  well-established  rules  in  making  their  valua- 
tions, and  are  forbidden  from  admitting  as 
elements  of  value  matters  which  are  not  properly 
assessable.  It  is  the  more  important  in  this  case 
that  the  justices  should  be  reminded  of  the  condi- 
tions upon  which  assessments  can  be  properly 
made,  because  it  would  seem  that  if  this  valua- 
tion be  upheld  the  amount  may  be  increased  to 
the  sums  which  the  New  River  Gompany  are 
bound  to  pay  under  the  Lee  Gonservancy  Act 
1900,  s.  25,  although  those  sums  are  appropriated 
for  the  purposes  specified  in  the  Act  of  1855,  and 
have  no  relation  whatever  to  the  intake.  The 
true  mode  of  assessing  the  property  in  question  is 
to  ascertain  whether  the  land  over  which  the 
water  of  the  New  River  Gompany  passes  from  the 
river  Lee  has  an  enhanced  value  in  respect  of  the 
user  made  by  the  appellant  company ;  in  other 
words,  whether  ite  fitness  for  the  purpose  for 
which  it  was  used  would  justify  any  and  what 
increase  of  the  rent  which  a  tenant  might  reason- 
ably be  required  to  pay  for  the  access  afforded 
from  the  river  Lee  to  the  New  River.  It  should 
be  borne  in  mind  that  the  subject  matter  of 
assessment  is  like  an  entrance  to  a  property 
through  a  gateway.  The  land  occupied  by  the  gate 
may  be  held  to  be  made  more  valuable  by  the  pur- 
pose to  which  it  is  put.  The  Gourt  of  Quarter 
Sessions  will  be  guided  by  any  evidence  laid  before 
them,  but  it  would  seem  tbat  any  estimate  of 
enhanced  value  might  be  moderate  in  amount. 

Gozens-Hardy,  L.J. — I  have  had  an  oppor- 
tunity of  reading  and  considering  the  judgment 
of  the  Master  of  the  Rolls,  and,  as  I  entii-ely 
agree,  I  do  not  think  it  necessary  to  deliver  a 
separate  judgment  of  my  own.   Appeal  allowed. 

Solicitors :  for  the  company,  Thompson  and 
Debenham ;  for  the  assessment  committee,  /.  N, 
Mason  and  Co.^  for  T.  /.  Sworder,  Hertford. 


Friday,  Aug.  8, 1902. 

(Before  Gollins,  M.R.,  Mathew  and  Gozens- 
Hardy,  L.JJ.) 

Hoabb  and  Go.  Limited  v,  Gorpobation  of 

Lewisham.  (a) 

APPEAL  from  the  EING^S  BENCH  DIVISION. 

Metropolis — Management  of  highways — Improve- 
ments— Power  of  local  authority — Wiaening 
street — Agreem.ent  with  house-owner  as  to  erection, 
of  sign-post  of  public-house — Metropolitan  Pav- 
ing Act  1817  (57  Geo.  3,  c.  xxix.).  s.  80 — Metro- 
polis Managem^ent  Act  1855  (18  &  19  Vict  c.  120), 
a.  96 — Metropolis  Management  Amendment  Act 
1862  (25  &  26  VicL  c.  102),  a.  72. 

The  corporation  of  a  metropolitan  borough  has 
power,  for  the  purpose  of  widening  and  improv- 
ing a  street,  to  enter  into  an  agreement  with  the 
owner  of  a  public-house  in  the  street,  whereby  he 
shall  be  permitted  to  erect  a  sign-post  at  the  edge 
of  the  footpath. 

Judgment  of  Lawrance,  J.  (85  L.  T  Rep,  281) 
affirmed. 

Appeal  from  the  judgment  of  Lawrance,  J.  at 
the  trial  of  the  action  without  a  jury. 

The  plaintiffs  were  the  owners  of  a  public- 
house  in  High-street,  Lewisham.  The  defendante. 
the  corporation  of  the  metit^politan  borough  of 
Lewisham,  were  the  successors  of  the  Lewisham 
Board  of  Works,  and  the  streete  and  highways 
of  the  borough  were  vested  in  them. 

In  front  of  the  public- house,  up  to  1899,  was  a 
piece  of  ground  called  a  "  draw-up,"  on  which  was 
a  horse- trough  and  a  sign-post.  The  draw-up  was 
the  property  of  the  plaintiffs,  but  it  was  open  to  the 
street,  so  that  it  was  possible  for  anyone  to  use  it. 

In  1899  the  plaintiffs  determined  to  rebuild  the 
public- house,  and  they  wrote  to  the  corporation 
suggesting  as  a  public  improvement  that  they 
would  do  away  with  the  horse-trough,  remove  the 
sign-post  to  the  comer,  and  give  over  the  draw- 
up  to  the  parish  to  be  thrown  into  the  roadway  if 
the  corporation  would  widen  the  road  in  front  of 
the  neighbouring  shop. 

Several  letters  on  this  subject  were  written  by 
the  plaintiffs  to  the  corporation  without  getting 
any  reply.  The  corporation,  however,  took  over 
the  draw-up  and  threw  it  into  the  roadway  as  the 
plaintiffs  had  suggested,  and  the  plaintiffs  on  re- 
building the  public-house  did  away  with  the 
horse-trough  and  re-erected  the  sign-post  at  the 
corner  of  the  street  on  the  edge  of  the  lootpath. 

Upon  the  refusal  by  the  corporation  to  allow 
the  sign-post  as  re-erected  to  remain  on  the  foot- 
path, the  plaintiffs  commenced  the  present  activ^n 
in  which  they  claimed  an  injunction  to  restrain 
the  defendante  tvom  removing  the  sien-post. 

At  the  trial  oi  the  action  before  Lawrance,  J. 
without  a  jury  the  learned  judge  found,  in  the 
words  quoted  by  the  Master  of  the  Bolls  in  his 
judgment,  that  the  defendante  had  accepted  the 
proposals  of  the  plaintiffs,  and  he  held  that  under 
sect.  144  of  the  Metropolis  Management  Act 
1855  the  defendante  had  power  to  carry  out  their 
agreement  to  allow  the  erection  of  the  sign-post 
on  the  public  footpath.  The  learned  judge 
accordingly  gave  judgment  for  the  plaintiffs 
granting  the  injunction. 

The  oaae  is  reported  85  L.  T.  Bep.  281. 

The  corporation  appealed. 

(•)  Beported  by  E.  Mahlsy  Smith,  Esq.,  Bftrrlater-at-Law. 
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McUiiriBon,  K.C.  and  Poyser,  for  the  corporation, 
contended  that  there  was  no  evidence  to  support 
the  findings  of  Lawrance,  J.,  and  that,  if  tnere 
was,  the  entering  into  the  agreement  was  ultra 
vire9  of  the  corporation. 

Avory,  K.C.  and  E,  Morten  for  the  plaintiffs. — 
There  is  no  allegation  in  the  pleadings  that  it  was 
i*2<ra  vires  of  the  corporation  to  enter  into  this 
agreement.  In  the  court  below  the  case  was 
fought  on  the  ground  that  no  agreement  was  in 
fact  made.  The  agreement  was  within  the  sta- 
tutory powers  of  the  defendants :  (see  sect.  80  of 
Michael  Angelo  Taylor's  Act — the  Metropolitan 
Paving  Act  1817 — 57  Geo.  3,  c.  xxix.;  sect.  96 
of  the  Metropolis  Management  Act  1855;  and 
sect.  72  of  the  Metropolis  Management  Amend- 
ment Act  1862).  As  to  the  last-named  section, 
the  defendant  gave  no  evidence  that  the  consent 
there  mentioned  had  not  been  obtained  bj  them 
previously  to  their  making  the  agreement.  The 
defendants  cannot  now  rely  on  an  iJleged  failure 
to  get  the  consent  as  making  the  agreement  ultra 
vires. 

Poyser  replied — The  sections  cited  give  no 
authority  to  the  defendants  to  authorise  the 
creation  of  a  nuisance,  such  as  this  sign-post  is, 
in  the  streets.  That  cannot  be  considered  to  be 
part  of  their  duty  to  manage  and  control  the 
streets. 

Collins,  M.R. — Lawrance,  J.,  in  a  careful 
judgment,  has  found  certain  facts  which  seem 
to  me  to  conclude  the  case  against  the  defen- 
dants. He  said :  "  I  find  as  a  fact  that  taking  the 
position  of  the  draw-up  in  question  and  the 
manner  in  which  it  was  used,  it  never  formed 
part  of  the  highway  and  was  never  dedicated  to 
the  use  of  the  public.  This  being  so,  it  formed 
no  part  of  the  highway  until  the  offer  was  made 
by  the  plaintiffs'  architect  so  to  dedicate  it  on  the 
terms  that  the  plaintiffs  were  to  have  the  right 
to  have  a  sign-post  near  the  public-house  either  on 
the  footpath  or  on  the  high  road.  I  think  that 
the  offer  made  by  the  plamtiffs  was  accepted  by 
the  defendants,  and  tnat  they  have  partly  per- 
formed their  agreement  by  taking  advantage  of 
that  part  beneficial  to  themselves."  That  is  a 
finding  of  fact  which  is  abundantly  justified  by 
the  evidence.  But  the  main  point  argued  before 
us  was,  assuming  the  facts  as  found  by  the 
learned  judge,  that  it  was  ultra  vires  of  the  de- 
fendants to  enter  into  any  such  agreement  with 
the  plaintiffs,  and  therefore  tlmt  they  were 
entitled  to  recede  from  their  agreement. 
Lawrance,  J.  held  that  sect.  144  of  the  Metro- 
polis Management  Act  1855  was  applicable  to 
the  case.  Large  powers  were  given  by  that 
section  to  the  Metropolitan  Board  of  Works,  but 
it  was  said  that  the  powers  transferred  to  the 
defendants  were  not  extensive  enough  to  enable 
them  to  enter  into  this  agreement  with  the 
plaintiffs.  The  learned  judge  may  have  been 
right  in  his  view  of  the  effect  of  the  section,  but  it 
is  not  necessary  that  I  should  give  any  opinion  on 
the  matter,  because  sections  oi  other  enactments 
which  have  been  cited  to  us  are  wide  enough  to 
give  full  powers  to  the  defendants  to  make  this 
agreement  Sect.  72  of  the  Metropolis  Manage- 
ment Act  1862  gives  large  powers  to  certain  local 
authorities  "  witn  the  previous  consent  in  writing 
of  the  Metropolitan  Board  of  Works "  to  make 
alterationB   and    improvements  in    streets  and 


roads,  and  to  take  by  agreement  land  for  such 
purposes  on  such  terms  and  conditions  as  may 
seem  fit.  The  bargain  between  the  plaintiffs  and 
the  defendants  certainly  gave  great  benefits  to 
the  defendants,  and  the  defendants  had  power  to 
procure  a  sanction  which  probably  would  have 
Deen  given  for  what  would  undoubtedly  be  a 
great  public  improvement.  There  was  no  allega- 
tion in  the  pleadings  th^t  the  agreement  was  ultra 
vires,  and  I  think  that,  as  the  defendants  have 
taken  the  benefit  of  the  agreement,  and  have  deli- 
berately acted  as  if  they  had  obtained  such 
sanction  as  was  necessary  to  enable  them  to  enter 
into  the  agreement,  the  court  should  prestime 
that  they  have  acted  lawfully  in  what  they  have 
done,  that  they  did  all  things  which  were  neces- 
sary as  a  condition  precedent  to  enable  them  to 
make  the  agreement.  But,  apart  from  that  ground, 
it  seems  to  me  that  sect.  80  of  Michael  Angelo 
Taylor's  Act,  and  sect.  96  of  the  Metropolitan 
Management  Act  1855,  which  give  large  powers 
with  regard  to  the  management  of  highways  for 
the  public  benefit,  also  ^ord  sufficient  ground 
for  enabling  the  defendant  to  enter  into  this 
agreement.  A  g^at  public  improvement  was 
offered  to  them  on  terms  of  accepting  a  very  slight 
inconvenience  in  place  of  a  larger  one.  This  was 
just  the  sort  of  give  and  take  arrangement  which 
was  so  largely  for  the  benefit  of  the  public  as  to 
justify  the  defendants  in  accepting  the  plaintiffs' 
proposal.  For  these  reasons  I  tnink  that  the 
judgment  of  Lawrance,  J.  should  be  affirmed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
The  new  position  of  the  sign-post,  which  occupies 
only  a  few  inches  of  space  at  the  kerb,  represents 
a  minimum  of  inconvenience  to  any  one.  The 
arrangement  proposed  by  the  plaintiffs  has  in  fact 
been  carried  out,  the  only  question  in  controversy 
being  as  to  the  exact  position  in  which  the  sign- 
post was  to  be  erected.  I  agree  that  it  cannot  be 
contended  that  the  defendants  had  no  power  to 
enter  into  this  agreement,  but  as  to  the  statutory 
provisions  under  which  they  were  enabled  to  act,  1 
am  contented  to  rest  my  judgment  on  sect.  96  of 
the  Metropolitan  Management  Act  1855,  on  which, 
in  this  court,  the  plaintiffs  chiefly  relied. 

Cozens-Habdy,  L.J. — I  am  of  the  same  opinion. 
The  defendants  have  got  the  entire  benefit  of  the 
proposal  made  by  the  plaintiffs,  yet  now  they 
want  the  court  to  hold  that  the  plaintiffs  are  not 
entitled  to  re-eteot  the  sign- post,  such  re-erection 
being  a  condition  on  which  they  obtained  the 
benefit.  The  right  of  re-erecting  the  sign-post 
was  part  of  the  terms  of  the  gift  to  them  of  the 
land  occnpied  by  the  draw-up.  I  agree  with  the 
judgments  of  my  Lord  and  Mathew,  L. J. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Sandilands  and  Co, 
Solicitors  for  the  defendants,  W.  W.  Young, 
5on,  and  Ward, 
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Ot.  of  App.] 


TsTJBO  Corporation  v.  Rowb. 


[Ot.  of  App. 


Aug.  5  and  11, 1902. . 

(Before  Collins,  M.R.,  Stirlin<!^  and  Cozens 

Hardy,  L.JJ.) 

Truro  Corporation  v.  Rowe.  (a) 

appeal  from  the  kino's  bench  division. 

Fishery — Oysters — Depositing  oysters  on  foreshore 
—  Exclttsive  oc&upation  —  Incident  of  public 
right  of  fishing — Municipal  corporation — iPotver 
to  acquire  lease  of  foreshore — Municipal  Cor- 
porations Act  1882  (45  &  46  Viet.  e.  50),  s.  250. 

A  person  who,  as  a  member  of  the  public,  has  a 
right  of  dredging  for  oysters  in  the  sea,  cannot 
claim,  as  in^ctdental  to  that  right,  the  right  to 
appropriate,  to  the  exclusion  of  the  rest  of  the 
public,  a  pcniion  of  the  foreshore  for  the  puiyose 
of  storing  oysters  until  they  are  ready  for  sale. 

Appeal  by  the  plaintiffs  from  the  judgment  of 
Wills,  J.,  upon  farther  consideration  aftef  the 
trial  of  the  action  with  a  jury  at  Truro. 

The  plaintiffs  brought  this  action  against  the 
defendant  to  recover  images  for  acts  of  trespass 
upon  a  part  of  the  foreshore  at  Truro,  and  for  an 
injunction. 

By  a  charter  of  31  Eliz.  the  borough  of  Truro 
was  made  a  free  borough,  and  the  mayor,  alder- 
men, and  burgesses  were  made  a  body  corporate, 
and  it  was  provided  that  the  corporation  should 
be  capable  at  law  of  holding,  purchasing,  and 
possessing  lands,  tenements,  liberties,  privileges, 
jurisdictions,  franchises,  and  hereditaments  of 
any  kind  in  fee,  and  also  goods  and  chattels,  and 
other  things  of  any  nature  or  kind,  and  also  of 
giving,  granting,  demising,  and  assigning  lands 
and  hereditaments. 

By  an  order  of  the  Board  of  Trade,  made  under 
the  Sea  Fisheries  Act  1868,  and  confirmed  by  the 
Oyster  and  Mussel  Fisheries  Order  Confirmation 
Act  1876,  the  power  of  regulating  the  oyster  and 
mussel  fishery  in  a  part  of  the  estuary  of  the 
Truro  river  was  conierred  upon  the  plaintiffs. 
This  order  did  not  confer  any  power  to  acquire 
land  on  lease  or  otherwise. 

In  order  to  enable  them  more  efficiently  to 
carry  out  their  powers  under  that  order,  the 
plaintiffs  obtained  a  lease  of  the  foreshore. 

By  a  lease,  dated  the  4fch  June  1897,  certain 
parts  of  the  foreshore  of  the  Truro  river  and  of 
the  creeks  thereof  as  far  as  the  sea  flows  and 
reflows  between  high  and  low  water  marks,  which 
formerly  belonged  to  the  Duchy  of  Cornwall, 
were  demised  by  the  owner  to  the  corporation 
of  Truro  for  the  term  of  fourteen  years  from  the 
29th  Sept.  1896  at  a  yearly  rent  of  15Z. 

The  defendant  and  other  fishermen  had  a 
right  to  fish  for  oysters  in  the  harbour  of  Truro, 
and  in  the  exercise  of  this  right  the  defendant 
had  from  time  immemorial  been  in  the  habit  of 
depositing  the  oysters  when  dredged  from  the  sea 
upon  a  p^icular  part  of  the  foreshore  covered  by 
the  sea  except  at  the  lowest  tides. 

It  was  necessary  to  deposit  the  oysters  for  some 
considerable  time  upon  this  part  oi  the  foreshore, 
after  they  had  been  dredged  from  the  sea,  in 
order  to  purify  them,  and  to  fatten  them;  and  to 
keep  them  until  ready  for  sale. 

Other  fishermen  deposited  their  oysters  in  the 
same  way,  each  having  a  particular  spot  for 
depositing  his  oysters. 

The  allocation  of   these  particular  spaces  on 

(a)  Reported  by  J.  H.  Williamb,  Esq.,  BuTlBter-a.t  Law. 


the  foreshore  was  settled  amongst  the  fishermen 
themselves,  and  the  defendant's  space  was  roughly 
marked  out  by  withies  stuck  in  the  bed  of  the 
river. 

The  defendant  and  other  fishermen  had  depo- 
sited their  oysters  in  this  way  on  the  foreshore 
as  far  back  as  living  memory  extended. 

The  plaintiffs,  claiming  as  lessees  of  the  fore- 
shore, brought  this  action,  alleging  that  the  acts 
of  the  defendant  in  depositing  the  oysters  on  the 
foreshore  were  acts  of  trespass. 

The  defendant  claimed  the  right  to  deposit  and 
keep  his  oysters  upon  this  particular  part  of  the 
foreshore,  (1)  by  virtue  of  a  several  fishery,  (2)  by 
virtue  of  a  local  custom,  and  (3)  by  virtue  of  his 
possession  of  the  ground. 

The  Municipal  Corporations  Act  1882  (45  &  46 
Yict.  c.  50)  provides  : 

Sect.  250  (1).  Nothing  in  the  Aot  shall  prejndioially 
affeot  any  oharter  granted  before  the  commenoement  of 
this  Aot,  or  take  av^ay,  abridge,  or  prejndically  affect 
any  of  the  rights,  powers,  privileges  estates,  property, 
duties,  h&bilities,  or  obligations  vested  in  or  imposed  on 
any  monicipal  corporation  existing  at  the  commenoement 
of  this  Aot,  or  in  or  on  the  mayor,  or  the  council  of  a 
borongh  then  existing,  or  any  members  or  committee  of 
the  council,  by  the  incorporation  of  the  inhabitants  of 
the  borough,  or  by  transfer  from  any  other  authority  or 
otherwise;  but  every  such  charter  shall  continue  to 
operate,  and  every  such  corporation  shall  continue  to 
have  perpetual  succession  and  a  common  seal,  and  to  be 
capable  in  law  by  the  council  to  do  and  suffer  all  acts 
which  at  the  commencement  of  this  Act  they  or  their 
successors  respectively  may  lawfully  do  or  suffer,  and 
the  corporation  and  all  members  and  officers  thereof  and 
their  sureties,  and  every  such  mayor,  and  every  such 
council  and  committee,  and  every  such  officer  shall  con- 
tinue to  have,  enjoy,  and  be  subject  to  the  like  rights, 
powers,  offices,  privileges,  estates,  property,  duties, 
liabilities,  and  obligations,  as  if  this  Act  had  not  been 
passed,  without  prejudice,  nevertheless,  to  the  operation 
of  the  repeal  of  enactments  by  this  Aci^  and  to  the  other 
express  provisions  of  this  Act. 

The  action  was  tried  before  Wills,  J.  with  a 

The  defendant,  in  giving  his  evidence,  claimed 
the  spot  in  question  as  his  ground,  and  that  the 
oystors  deposited  thereon  were  his  property. 

The  jury  found,  (1)  that  the  acts  done  by  the 
defendant  did  not  constitute  an  occupation  of  the 
soil :  (2)  that  such  acts  were  merely  incidental  to 
the  fishing  for  oystors ;  and  (3)  that  the  oyster 
fishery  coidd  not  practically  be  carried  on  without 
a  place  for  storage. 

Upon  further  consideration  the  learned  judge 
held  that  the  plaintiffs  were  capable  of  accepting 
the  lease  of  the  foreshore  and  had  a  good  title 
thereunder;  but  that  the  right  of  depositing 
oysters  upon  the  foreshore  could  be  legally  inci- 
dent to  the  right  of  fishery,  and  he  directed 
judgment  to  be  entered  for  the  defendant  (85 
L.  T.  Rep.  422). 

The  plaintifil^  appealed. 

Duke,  K.C.,  B.  J.  Parker,  and  /.  A.  Hawke 
for  the  appellants. 

Foote,  K.C.  and  BodiUy  for  the  respondent. 

Cur.  adv.  vvlt. 

Aug.  11. — The  judgment  of  the  court  was  read 
as  f oUows  by 

Cozsns-Habdy,  L.J. — The  title  of  the  lord  of 
the  manor  to  the  foreshore  of  the  estuary  of  the 
Truro    riv^er    (in    which    term    "foreshore"    we 
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iadude  for  convenienoe  not  only  tbe  foreshore 

§  roper  bat  also  the  fundus)  is  not  in  dispute, 
'he  plaintiffs  have  taken  a  lease  of  the  foreshore 
from  the  lord  of  the  manor.  Wills,  J.  has  upheld 
the  title  of  the  plaintiffs  under  the  lease.  We 
think  this  decision  was  correct.  It  may  be  justi- 
fied by  reference  to  the  ancient  charters  of  the 
corporation,  the  rights  under  which  are  expressly 
saved  by  sect.  250  of  the  Manicipal  Corporations 
Act  1882.  It  is  not,  and  cannot  be,  disputed  that 
the  defendant,  as  a  member  of  the  public,  has 
rights  of  fishing  over  the  foreshore  oovered  with 
water.  The  facte  are  admitted.  The  defendant 
dredges  oysters  in  deep  waters  and  deposits  them 
in  a  particular  section  of  the  foreshore  indicated 
by  sufficient  boundary  marks,  partly  for  cleaning, 
partly  for  fattening,  and  partly  to  be  ready  for 
distant  markets.  Bj  his  statement  of  deience 
the  defendant  claims  this  as  a  right — (1)  by 
virtue  of  a  several  fishery,  (2)  by  virtue  of  a 
local  custom,  and  (3)  by  virtue  of  his  possession 
of  the  g^und.  By  his  evidence  in  the  witness- 
box  he  treated  the  ground  as  his  ground  and  the 
oysters  as  his  oysters.  If  it  is  important  to  con- 
sider quo  animo  certain  acts  are  done,  the  state- 
ments of  the  doer  are  surely  the  most  material, 
if  not  the  only  material,  elements.  Here  the 
evidence  is  all  one  way.  But  the  judge  was  asked 
to  accept,  and  apparently  accepted,  the  state- 
ments of  the  defendant's  counsel  in  preference  to 
the  uncontradicted  evidence.  And  we  have  been 
urged  to  hold  that  the  defendant  only  deposits 
the  oysters  on  the  foreshore  as  an  incident  of 
fishing,  and  that,  in  short,  he  is  only  putting  the 
oysters  into  the  water  where  anyone  may  ^et 
them.  We  cannot  accept  this  view.  It  makes 
the  action  a  mere  farce.  It  seems  to  me  plain 
that  the  parties  intended  to  try,  and  did  try, 
the  important  question  whether  the  defendant  has 
a  risht  to  appropriate  a  section  of  the  foreshore 
for  his  own  purposes,  for  storing  his  own  oysters, 
to  the  exclusion  of  the  rest  of  the  public.  In  our 
opinion,  such  a  claim  cannot  be  suggested  as  a 
common  law  right.  No  authority  has  been  pro- 
duced in  favour  of  it.  Unless  interrupted,  the 
defendant  might  acquire  a  title  against  the  plain- 
tiffs. The  findings  of  the  jury  were — (1)  that  the 
acts  done  did  not  constitute  an  actual  occupation 
of  the  soil,  but  were  only  incidental  to  the  fishing 
for  oysters;  (2)  that  oyster  fishing  could  not 
practically  be  carried  on  without  what  has  been 
called  8tx>rage,  and  judgment  was  entered  for 
the  defendant  with  coste.  The  finding  of  the 
jaiy  can  only  be  supported  on  the  assumption 
that  all  the  contentions  rained  in  pars.  8,  9,  and 
10  of  the  defence  were  either  abandoned  by  or 
decided  against  the  defendant,  and  that  the 
defendant  relied  solely  upon  his  rights  as  a 
member  of  the  public,  and  in  particular  that  he 
did  not  claim  any  property  in  the  oysters  depo- 
sited in  his  section  of  the  foreshore.  The  plain- 
tiffs, in  their  statement  of  claim,  on  the  other 
hand,  have  raised  contentions  which  they  did  not 
attempt  to  justify.  Under  these  circumstances,  it 
does  not  seem  right  that  judgment  should  be 
entered  simpliciier  either  for  the  plaintiffs  or  for 
the  defendant.  The  proper  course  will  be  to  vary 
the  judgment  by  making  such  a  declaration  as  is 
needed  to  settle  the  real  questions  raised  between 
the  parties  in  this  action.  Declare  that  the  defen- 
dant, in  common  with  the  rest  of  His  Majesty *s 
subjects,  is  entitled  to  enter  on  the  hereditaments 


demised  by  the  indenture  of  lease  in  the  state- 
ment of  claim  mentioned,  and  on  every  part 
thereof,  for  the  purpose  of  fishing  for  and  taking 
and  carrying  away  oysters  and  other  shellfish, 
and  aiso  for  the  purpose  of  depositing  oysters  and 
other  shellfish  thereon,  but  is  not  entitled  to  the 
exclusive  occupation  of  any  part  of  the  said  here- 
ditamente,  and  is  not  entitled  to  any  such  oysters 
or  other  shellfish  so  long  as  the  same  shall  con- 
tinue BO  deposited.  Having  regard  to  the  un- 
founded claims  made  by  both  parties,  there  should 
be  no  costs  either  in  the  court  below  or  of  this 
appeal.  But  the  coste  which  the  plaintiffs  have 
paid  to  the  defendant  must  be  returned. 

Judgment  varied. 

Solicitor  for  the  appellante,  /.  A.  Bartrum^  for 
R.  Dohell,  Truro. 

Solicitor  for  the  respondent,  8.  James,  for  /. 
Messer  Bennetts,  Truro. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 

Aug.  1,  6,  and  12,  1902. 

(Before  Fabwbll,  J.) 

Mayob,  Aldebmen,  and   BuBasssES    of 
Bbadfobd  v.  Febband.  (a) 

Watercourse — Subterranean  water — Flowing  in  a 
defined  hut  unknown  channel  or  by  percolation 
— Abstraction  of  stuih  water — Bights  of  superior 
and  inferior  riparian  owners. 

There  is  no  right  in  underground  water  where  the 
cowrse  of  its  channel  is  uniknown  and  can  only 
be  discovered  by  excavation,  even  although  such 
water  may  flow  in  a  defined  channel. 

Where  a  superior  riparian  owner  permitted 
shafts  to  he  sunk  on  his  land  which  caused  a 
material  diminution  of  water  in  a  stream 
parsing  through  the  land  of  an  inferior  riparian 
owner,  but  at  the  points  at  which  such  shafts 
were  sunh  the  water  was  subterranean  and  pro- 
ceeded  either  in  a  defined  but  unknown  channel 
or  by  percolation. 

Held,  that  the  inferior  riparian  owTMr  had  no  cause 
of  action. 

This  was  an  action  broutifht  by  the  Bradford 
Corporation  and  others,  iacludinsf  the  Liverpool 
and  Leeds  Canal  Company,  as  plaintiffs  against 
Ferrand  and  the  Shipley  Urban  District  Council 
as  defendants. 

The  plaintiff  corporation  were  the  owners  of  a 
mill  and  reservoir  called  Sunnydale  Mill  and 
Reservoir,  situate  at  the  head  of  the  Morton  Yalley, 
Xorks,  and  close  to  the  junction  of  Bradnp  Beck 
and  Fenny  Shaw  Beck,  which,  after  uniting 
together,  formed  the  stream  called  Morton  Beck, 
which  flows  to  the  river  Aire. 

The  canal  company  were  entitled  to  divert  and 
use  a  considerable  quantity  of  this  water  for  the 
purposes  of  their  canal. 

The  other  plaintiffs  were  owners  or  occupiers  of 
mills  situate  on  Morton  Beck  between  the  corpo- 
ration's mill  and  the  place  where  the  canal  crosses 
the  beck. 

The  defendant  Ferrand  was  the  owner  and 
occupier  of  a  part  of  Morton  Moor,  where  a  spring 
calleid  Sweet  Well  Spring  rose  and  flowed  by 

(a)  Beported  by  A  W.  Ohabtsr,  Siq.,  Bwrlster-at-Law. 
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means  of  a  natural  stream  known  as  Sweet  Well 
Dyke  into  the  Sunny  dale  Reservoir  on  Bradup 
Beck. 

The  plaintiffs  alleged  that  before  issuing  to  the 
surface  the  water  that  issued  at  Sweet  Well 
Spring  flowed  in  a  well-defined  and  asc^^rtained 
channel  under  the  surface,  and  that  from  time 
immemorial  the  spring  had  been  and  up  to  the 
beginning  of  1901  was  one  of  the  main  feeders 
of  Morton  Beck,  and  in  dry  seasons  the  principal 
*eeder. 

They  firther  alleged  that  the  defendant 
Ferrand  had  granted  permission  to  the  defendant 
council  to  sink  certain  shafts  or  wells  on  his  land 
near  the  spot  where  the  waters  of  Sweet  Well 
{Spring  flowed  to  the  surface,  and  that  early  in 
li^Ol  the  defendant  council  sunk  shafts  or  wells 
for  the  purpose  of  intercepting  or  deviating,  as 
in  fact  they  did,  the  waters  in .  their  well-defined 
underground  channel,  and  thereby  prevented  the 
waters  from  flowing  to  the  surface  in  their  accus- 
tomed channel  and  thence  to  Bradup  Beck  and 
Morton  Beck,  and  thereby  the  plaintiffs  had 
suffered  loss  and  damage. 

The  plaintiffs  claimed  (1)  a  declaration  that 
they  were  entitled  to  the  uninterrupted  flow  of 
water  from  Sweet  Well  Spring  to  the  reservoir 
and  thence  to  Morton  Beck  as  it  had  hitherto 
been  enjoyed ;  and  (2)  an  injunction  restraining 
the  defendants  from  iotercepting,  obstructing,  or 
diverting  the  water  flowing  in  a  defined  channel 
or  channels  to  and  feeding  Sweet  Well  Spring 
so  as  to  diminish  the  quantity  of  water  flowing 
from  the  spring  to  the  reservoir,  and  directing 
them  to  remove  all  shafte,  drains,  and  works 
whereby  such  flow  might  be  wholly  or  partially 
diverted  or  obstructed. 

The  defendante  denied  that  the  water  which 
issued  at  Sweet  Well  Spring  before  issuing  to 
the  surface  flowed  in  a  well-defined  or  ascer- 
tained channel  under  the  surface,  or  in  any  defined 
or  ascertained  channel,  and  that,  if  it  did  in  fact 
BO  flow  underground,  such  channel  was  not  an 
ascertained  or  known  channel. 

On  the  25th  April  1902  plaintiffs  moved  for 
leave  to  enter  upon  the  land  of  the  defendante 
and  make  the  necessary  excavations,  experiments, 
and  observations  for  the  purpose  of  ascertaining 
whether  or  not  the  waters  which  previously  issued 
at  Sweet  Well  Spring  before  so  issuing  flowed 
in  a  definite  underground  channel.  His  Lord- 
ship, without  expressing  any  opinion  on  the  law, 
refused  the  motion  on  the  ground  that  the  plain- 
tiffs' evidence  was  insufficient,  as  there  was  no 
prima  facie  case  thereby  made  that  there  was  a 
known  channel. 

The  plaintiffs  appealed,  and  on  the  appeal  it 
was  agreed  that  the  defence  should  be  amended 
by  raising  a  direct  issue  upon  the  point  of  law, 
and  that  an  application  should  be  made  to  his 
Lordship  to  decide  the  point  before  the  trial. 

The  defendante  accordingly  amended  their 
defence,  and  raised  the  point  of  law  thus : 
Assuming  that  underground  water  flows  or  flowed 
to  The  said  Sweet  Well  Spring  in  a  defined 
channel,  but  that  the  existence  and  course  of  that 
defined  channel  is  not  and  cannot  be  ascertained 
or  known  except  by  excavation  of  the  soil,  the 
plaintiffs  have  no  right  of  action  for  the  abstrac- 
tion of  such  underground  water,  and  are  not 
entitled  to  maintain  this  action. 

The  point  of  law  now  came  on  for  argument. 


Butcher,  K.G.  and  Longstaffe  for  the  defen- 
dants.— This  case  raises  the  interesting  question 
as  to  water  righte.  There  are  two  Irish  and  one 
American  case  in  point.  The  action  is  brought 
by  a  millowner  and  riparian  owners  for  an 
injunction  to  restrain  the  defendante,  a  land- 
owner and  the  district  council,  who  are  digging 
for  water,  from  diverting  the  water  which  is 
alleged  to  flow  by  an  underground  channel  to  the 
spring.  The  case  of  Chasemore  v.  Richards 
(7  H.  L.  0.  349),  which  laid  down  the  rules  as  to 
watercourses,  is  not  applicable  to  percolating 
underground  water.  But  we  say  that  the  same 
reasoning  on  which  the  House  of  Lords  and  the 
other  courts  decided  that  case  would  apply  to 
this  case.  It  will  be  necessary  to  see  why  this  is 
so,  and  why  the  rules  as  to  running  streams  do 
not  apply  to  underground  channelt*.  The  prin- 
ciple on  which  the  risfht  to  natural  surface  water 
is  based  is  laid  down  in  Blackstone's  (Commen- 
taries, vol.  2,  pp.  14  and  18,  to  the  effect  that 
every  proprietor  of  land  has  the  right  to  the 
reasonable  use  of  water  on  the  land  through 
which  it  flows.  Then  comes  the  point  that,  if  the 
right  is  so  based,  the  authorities  are  conclusive  to 
show  that  it  is  not  based  on  prescription  or  pre- 
sumed grant,  but  that  it  is  a  right  ex  jure  naturst, 
the  reason  being  that  the  enjoyment  of  water  is 
in  some  respects  similar  to  the  right  to  air,  and 
is  open  and  notorious  : 

Swart  V.  Belfast  Poor  Law  Quardtans,  9  L.  Bep. 

Ir.  172 ; 
Black  V.  Ballymena  Towriship  Commisnoners,  17 

L.  Bep.  Ir.  459  ; 
Angell  on  Wateroonrses,  6th  edit.,  p.  157  ; 
Haldeman  v.    Brookhardt,  45  Peon.  St.  518 ;    84 

Amer.  Deo.  511 ; 
Bradford  Corporation  v.    Pick^-es^   73   L.   T.  Bep. 

353;  (1895)  A.  C.  587. 

Chasemore  v.  Richards  {uhi  sup.)  decided  the 
right  to  take  water  on  one's  own  ground,  pro- 
vided it  does  not  infringe  the  paramount  right  in 
common.  But  in  a  running  stream  there  is  such 
a  paramount  right,  and  therefore  the  defendant 
will  be  restrained.  It  is  a  right  ex  jure  naturas. 
[Fabwell,  J. — I  mistrust  a  general  principle 
like  that]  If  you  once  get  the  percolation  of 
watpr,  then  the  law  will  not  interfere.  The  right 
to  surface  water  is  shown  in  the  following  authori- 
ties: 

2  Bl.  Oomin..38 ; 

Ang«ll  OB  WAtercoarses,  6th  edit.,  pp.  4,  6 ; 

3  Kent'ia  Comxn.,  12th  edit.,  p.  439 ; 
8hury  v.  Piggot,  3  BnUt.  340. 
Brown  v.  Best,  1  Wile.  174,  K.  B. 
Embrey  v.  Owen,  6  Ex.  353  ; 
Acton  V.  Blundell,  12  M.  &  W.  348. 

Gale  on  Easements,  7th  edit,  p.  214,  quotes 
Bracton  as  to  the  natural  flow  of  running  streams. 
Balston  v.  Bensted  (1  Gamp.  463)  and  Dickinson 
V.  Grand  Junction  Canal  Company  (7  Ex.  282)  were 
both  virtually  overruled  by  dhasem^ore  v.  Richards 
(ubi  sup.),  budden  v.  Guardians  of  the  Poor  of 
the  Clutton  Union  (1  H.  &  N.  630)  contains  a 
dictum  as  to  underground  water  in  a  defined 
channel  by  Pollock,  G.B.  Angell,  at  p.  176, 
summarises  the  effect  of  these  decisions : 

Haldeman  v.  Brookhardt  {uhi  sup.). 

The  American  conrte  have  arrived  at  the  same 
conclusion  as  the  Irish  courte  on  the  question. 
Your  Lordship  must  assume  that  if  the  stream  is 
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defined,  but  can  only  be  ascertained  by  exoava- 
tion,  then  there  are  no  rights  over  it  on  the  part 
of  the  plaintiffs  : 

BlcLck  y.  Ballymena  Commissionera  {ubiiup.). 

We  say  that  it  is  a  right  given  by  the  law,  but 
that  it  does  not  go  further  than  a  flowing  stream 
open,  notorious,  and  patent  for  centuries.  Where 
it  is  percolating  or  tne  flow  is  secret  or  concealed, 
no  such  right  exists  or  ought  to  exist. 

Buckm<i8ter,  K.G.  and  Austen- Cartmell  for  the 
plaintiffs. — There  is  no  authority  quoted  which  is 
Ideally  in  point.  If  the  argument  goes  to  every 
case,  it  would  deny  the  right  of  owners  of  land 
through  which  the  underground  water  passed,  to 
such  water  unless  it  ran  in  a  known  channel.  The 
right  to  flowing  water  underground  in  a  defined 
channel  is  the  same  as  that  above  ground.  All 
the  cases  cited  are  those  of  owners  entitled  to 
have  the  stream  conveyed  by  percolating  water. 
We  need  not  refer  to  any  case  before  Chasemore 
V.  Richards  (uhi  siip.),  because  that  was  the  first 
case  in  which  this  matter  was  really  considered. 
That  case  is  discussed  in  the  Irish  case  of  Ewart  v. 
Belfast  Foot  Law  Guardians  {uhi  sup.)^  but  the 
point  decided  there  was  not  before  the  court  nor 
stated  in  the  pleadings.  The  judges  there  had 
drawn  wrong  conclusions  from  Chasemore  v. 
Richards,  and  had  attached  too  much  importance 
to  the  use  of  the  word  "  known  " : 

Rawstron  v.  Taylor,  11  Ex.  369; 
Broadhent  v.  Bamshotham,  11  Ex.  602. 

Thiare  you  have  surface  adventitious  water  not  in 
a  defined  channel.  As  to  a  defined  course  under- 
ground,  the  decisions  have  I'egard  to  the  Mole 
and  the  stream  at  Ingleborough.  [Farwbll,  J. 
— Yes ;  but  there  you  have  a  terminus  a  quo  and 
ad  quern,']  Embrey  v.  Owen  (uhi  sup.)  ia  in  pari 
materia  with  the  case  here.  The  distinction 
between  the  classes  of  water  is  marked  so  far  as 
surface  is  concerned,  and  are  all  consistent  with 
the  maxim  Aqua  debet  currere  ut  currere  solehat. 
[Farwbll,  J. — It  is  too  risky  to  speculate  as  to 
what  the  origin  of  that  maxim  is.]  It  is 
necessary  to  see  how  the  word  "  known  "  crept 
into  the  cases.  That  is  shown  in  the  judgments 
of  Coleridge,  J.  in  Chasemore  v.  Richards  (2  H. 

6  N.    168)    and    of    the    Lord    Chancellor    in 

7  H.  L.  C.  372.  The  foundation  of  the  right  is 
not  knowledge,  but  ex  jure  natwras. 

Butcher,  K.C.  in  reply. — If  the  plaintiffs'  argu- 
ment is  right,  that  the  rights  to  surface  and 
underground  water  are  the  same,  then,  as  the 
direction  of  the  surface  water  must  be  known, 
so  also  must  that  of  the  underground  water. 
The  judge  in  the  Irish  case  says,  in  referring 
to  the  maxim  Aqua  debet  currere,  that  the 
course  must  be  perceived  by  the  senses.  The 
natural  right  to  air  was  considered  in  Bryant 
V.  Lefever  (4  0.  P.  Div.  172),  and  it  was  there 
held  that  there  was  no  such  right. 

Cur,  adv,  vult, 

Aug.  12. — Farwbll,  J.  (after  stating  the  facts, 
continued :) — The  rights  in  relation  to  water  flow- 
ing in  a  defined  and  known  channel  on  or  under  the 
surface  of  the  earth  are  now  well  settled.  Every 
riparian  proprietor  has  an  equal  right  to  the 
ordinary  use  of  the  water  which  flows  in  the 
stream  adjacent  to  his  lands  as  it  has  been  wont 
to  run:  (Miner  v.  Oilmawr,  12  Moo.  P.  C.  156). 
This  right  is  an  incident  to  the  property  in  the 


land  through  which  it  passes  (Embrey  v.  Owen,  uhi 
sup,),  and  does  not  depend  on  a  supposed  grant, 
but  is  jure  naturas :  (Shury  v.  Piggot,  ubi  sup.). 
But  the  right  does  not  extend  to  water  percolat- 
ing through  the  strata  in  no  known  channels 
(Chasemore  v.  Richards  (uhi  sup,),  or  to  common 
surface  water  rising  out  of  springy  or  boggy 
ground  and  flowing  in  no  aefinlte  channel : 
(Rawstron  v.  Taylor,  ubi  swo.).  No  English 
authority  has  yet  dealt  with  tne  rights  to  water 
flowing  underground  in  a  defined  but  unknown 
channel,  and,  although  there  is  the  express 
authority  of  the  Court  of  Appeal  in  Ireland,  I  feel 
bound  to  form  my  own  opinion  on  the  point,  ad 
that  decision  does  not  bind  me.  After  the  manner 
in  which  the  case  of  Chasemore  v.  Richards  was 
argued  and  decided  in  the  House  of  Lords,  I 
cannot  treat  the  rights  to  the  flow  of  the  stream 
as  founded  on  a  rule  of  positive  law,  the  origin 
of  which  is  lost  by  the  progress  of  time,  as  sug- 
gested by  Tindal,  C.J.  in  Acton  v.  BlundeU  (12 
M.  &  W.,  at  p.  350),  but  I  feel  bound  to  try  and 
find  the  principle  on  which  the  right  rests.  The 
foundation  of  the  right,  as  stated  throughout 
all  the  cases,  is  jus  natures.  Thus  Whitlock,  J. 
in  Shury  v.  Piggot  (3  Bulst.  34fO)  says :  "  A 
watercourse  doth  not  begin  by  prescription  nor 
yet  by  assent,  but  the  same  doth  begin  ex  jure 
naturae,  haviug  taken  this  course  naturidly,  and 
cannot  be  averted."  Lord  Wensleysdale,  in  Chase^. 
m,ore  v.  Richards  (7  H.  L.  C,  at  p.  382)  says. 
"  It  has  now  been  settled  that  the  right  to  the 
enjoyment  of  a  natural  sti'eam  of  water  on  the  sur- 
face ex  jure  nature  belongs  to  the  proprietor  of  the 
adjoining  lands  as  a  natural  incident  to  the  right 
of  the  soil  itself,"  and  Palles,  C.B.  uses  the  same 
phrases  in  Ewart  v.  Belfast  Poor  Law  Guardians 
(9  L.  Bep.  Ir.,  at  p.  185).  What,  then,  is  the 
meaning  of  jus  naturae  1  It  cannot  be  that  it 
means  merely  that  the  water  is  a  natural  incident 
or  accessory  to  the  land,  for  this  would  not  be 
a  sufficient  foundation  for  the  rights  claimed, 
The  percolating  waters  in  Chasem^yre  v.  Richards 
and  the  surface  water  in  Rawstron  v.  Taylor  (uhi 
sup.)  are  equally  the  gift  of  nature,  and  the  former 
would  by  natural  causes  flow,  to  some  extent,  at 
any  rate,  into  the  same  stream.  The  winds  of 
heaven  blow  over  Blackacre  bv  the  gift  of  nature, 
but  the  proprietor  cannot  on  toat  account  prevent 
his  neighbour  from  building  on  his  own  adjoining 
land,  and  so  checking  their  course :  (see  Bryant 
V.  Lefever,  uhi  sup.).  It  is  plain,  therefore,  that 
the  mere  statement  that  water,  light,  or  air  is  a 
gift  of  nature  does  not  necessaruy  involve  the 
general  conclusion  that  there  can  be  no  inter- 
ference with  their  enjoyment.  I  have  come  to 
the  conclusion,  therefore,  that  jim  naturae  is  used 
in  those  cases  as  expressing  that  principle  in 
English  law  which  is  akin  to  if  not  derived  from 
the  jus  natu/rale  of  Boman  law.  English  law  is,  of 
course,  quite  independent  of  Boman  law,  but  the 
conception  of  aequum  et  bonum  and  the  rights 
flowing  therefrom  which  are  included  in  jus 
naturale  underlie  a  great  part  of  English  common 
law,  although  it  is  not  usual  to  find  the  "  law  of 
nature  "  or  *'  natural  law  "  referred  to  in  so  many 
words  in  English  cases.  Passing  over  Bracton 
and  Azo  and  their  placita  de  jure  natwrale  (see 
Professor  Maitlanas  Selden  Society's  publica- 
tions, p.  33  et  seq.),  Lord  Mansfield  in  Moses  v. 
Macfariane  (2  Burr.  1012)  explains  the  common 
count  for  money  }iad  and  received  as  "  a  kind  of 
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equitable  action  to  recover  back  money  which 
ought  not  in  justice  to  be  kept.    ...    It  lies 
only  for  money  which  ex  sequo  et  bono  the  defendant 
ought  to  refund.    ...    In  one  word,  the  gist  of 
this  kind  of  action  is  that  the  defendant  is  obliged 
by  ties  of  natural  justice  and  equity  to  refund 
the  money."   So  Martin,  B.  in  J?Veeman  v.  Jefferiss 
(L.  Rep.  4  Ex.  199)  explains  actions  qucui  ex  con* 
tractu  thus  :  "  But  for  a  loner  time  implied  con- 
tracts have  been  admitted  into  the  law  where  a 
transaction  having  taken  place  between  parties 
a  state  of  things  has  arisen  in  reference  to  it 
which  was  not  contemplated  by  them,  but  is  such 
that  one  party  ought  in  justice  and  fair  dealing 
to  pay  a  certain  sum  of  money  to  the  other."    So 
the  law  merchant  (says  Buller,  J.  in  Master  v. 
Miller,  4  T.   R.  320)   is    "a  system  of    equity 
founded  on  the  rules  of  equity  and  governed  in 
all  its  parts  by  plain  justice  and  good  faith." 
(And  see  an  article  on  the  Law  of  Nature,  by 
Sir  F.  Pollock,  in  the  Journal  of  Comparative 
Legislation  for  1901.)    I  am  not  therefore  intro- 
ducing any  novel  principle  if  I  regard  the  jus 
naturae  on  which  the  right  to  running  water  rests 
as  meaning  that   which    is    iequum    et    bonum 
between    the    upper     and     lower    proprietors. 
This  appe«Lrs  to  me  to   be  the  view  expressed 
by  Doddridge,  J.  in  Skury  v.  Piggot  (3  Bulst., 
at  p.  340),  where  he  gives  a  second  reason  **  drawn 
from  the  nature  of  water,  the  which  will  natu- 
rally descend  and   will    make  a  way  from    its 
passage  if  stopped."    He  is  evidently  considering 
the    relative  positions  of  the  upper    and  lower 
owners— each  has  his  rights  jv/re  naturae ;    if  the 
upper  owner  dams  the  stream,  the  lower  loses  the 
passage  of  the  water ;  if  the  lower  owner  dams 
the  stream  he  floods  the  higher  owner's  lands. 
What,  then,  is  fair  and    reasonable  between  the 
parties  P     Aqua    currit — i.e.,  it  is  obvious  to  all 
that  the  water  in  the  known  and  deflnite  channel 
runs  down  towards  the  lower  ground ;  therefore 
debet  currere  ut  currere  solebctt;  it  is  therefore 
aequum  et  bonum    that    neither    owner    should 
interfere  with    this,    and    thereby  each  ^avoids 
injuring  the  other   and  escapes  injury  himself. 
This,  too,  is  the  only  explanation  of    the  con- 
tinued reference  to  knowledge  of  the  existence  of 
the  stream  which  occurs  in  the  cases.    In  Acton 
V.  BlundeU  (12  M.  &  W..  at  p.  1349)  Tindal,  O.J. 
refers  the  origin  of  the  law  of  running  streams  to 
the  fact  that  the  right   enjoyed  by  the  several 
proprietors  of  the  lands  over  which  they  flow  is 
and  always  has  been  "  public  and  notorious."   In 
Chasemore  v.  Ricliards  (7  H.  L.    0.  at  p.  379) 
Lord  Granworth  says  that  there  is  no  difficulty  in 
enforcing    the  right,  because   running  water  is 
something  visible,  and    no  one  can  interrupt  it 
without  knowing  whether  he  does  or  does  not  do 
injury  to  those  who  are  above  or  below  him.   But 
I  am  unable  to  see  how  ignorance  or  knowledge 
on  the  part  of  a  defendant  can  affect  the  right  of 
the  plaintiff  in  a  civil  action  to  enforce  his  legal 
right  except  on  the  footing  that  the  existence  of 
euch  right  depends  on  the  consideration  of  what 
is  aequum  et  bonum  between  the  two  parties.    In 
the  present    case    there    is   a  spring    issuing 
from  the  defendant's  land ;  it  is  fed  ex  hypothesi 
by  a  subterranean  stream   flowing  in  a  defined 
channel  from  the  higher  ground.    This  ground 
may  extend  to  a  large  number  of  acres,  and  may 
belong  to  many  different  owners ;  no  one  can  tell 
where  or  in  whose  land  this  hypothetic  il  stream 


runs.    If  the  plaintiffs  are  right,  no  proprietor  of 
land  above  the  spring  can  sink  a  well  or  make 
excavations  on  his  own  eronnd  without  the  risk  of 
incurring  liability,  possibly  to  a  very  large  amount, 
to  the  plaintiff  for  interfering  with  his  spring,  and 
this  is  a  much  larger  liability  than  that  unsuc- 
cessfully sought  to  be  established  in  Chasemore  v. 
Richards  {ubi  sup.),  for  a  defined  stream  may  flow 
for  miles,  whereas  the  gathering  ground  of  water 
penetrating  by  percolation  is    of  comparatively 
small  extent.    I  apply  Lord  Chelmsford's  ques- 
tion in  7  H.  L.  C.,  at  p.  375:  "Are  the  most 
distant  landowners  as  well  as  the  adjacent  ones 
to  be  bouod  at  their  peril  to  take  care  to  use 
their  lands  so  as  not  to  interrupt  the  oozing  of 
the  water  through  the  soil  to  a  greater  extent 
than  shall  be    necessary  for  their  own    actual 
wants  P  "  and  Lord  Wensleydale's  observation  at 
p.   387 :    "In   the    second    place,  as  the  great 
interests  of  society  require  that  the  cultivation  of 
every  man's  land  should  be  encouraged  and  its 
natural    advantages    made    fully  available,    the 
owner  must  be  permitted  to  dig  in  his  own  soil, 
and  in  so  doing  he  can  very  rarely  avoid  inter- 
fering with  the  subterraneous  waters  flowing  or 
percolating  in  his  neighbour's   land."     I  desire 
respectfuUy  to  adopt  Palles,  G.B.'s  statement  in 
Swart    V.    Belfast    Poor    Law    Guardians    {ubi 
«up.),  at  p.  195 :  "  If  the  view  which  has  been 
contended  for  by  the  plaintiff  in  this  case  is 
correct,  we  would   have  the  startling  doctrine 
that  an  action  at  law  would  lie  against  a  man, 
without  any  limit  to  the   damages  that  could 
be  recovered,  for  doing  an  act  which,  as  far  as 
he  knows,  or  as  far  as  can  be  known  by  reason- 
able inquiry,  is  a  lawful  act,  and  the  unlawfulness 
of  which  would  depend  upon  the  fact  that,  by  some 
newly  discovered  method  of  examination  being 
resorted  to,  it  was  ascertained   that  the  water 
flowed  in  a  defined  channel — ^a  fact  which,  but  for 
that  method  being  resorted  to,  would  have  remained 
for  all  ages  unknown.  This  would  be  a  monstrous 
doctrine " ;  and  Fitzgibbon,   L.  J.'s  statement  at 
p.  205  :  "  In  my  opinion  it  is  impossible  to  recog- 
nise a  natural  right  which  would  subject  the  lands 
of    another  to  the  burden  of    maintaining    an 
unknown  flow  of  water  (whatever  be  the  geological 
character  of  its  channel)    without    introducing 
every  difficulty  which  has  already  prevailed  to 
prevent  the  recognition  of  such  a  right  in  respect 
of    'percolating      water    strictly  so  called.     It 
appears  to  me  impossible  to  find  the  test  of  the 
existence  of    either  natural  rights  or  acquired 
easements  in  ex  post  facto  gecSogical  investiga- 
tions ;  yet  it  is  by  some  such  means  alone  that 
any  difference  could  be  discovered  between  oozing 
or  percolating  water  and  water  running  through 
or  collecting  in  underground  fissures."    There  is 
nothing  inconsistent  with  this  view  in  cases,  like 
that  of  the  river  Mole,  where  a  river  disappears 
into    the   ground   and  what  is   apparently   the 
same  river  reappears  on  lower  ground.     In  such 
cases  there  is  a  terminus  a  quo  and  a  terminus 
ad  quern,  and  the  owners  of  land  between  the  two 
can  fairly  be  presumed  to  know  of  the  existence 
and  course  of  the   stream.      As   Pollock,  O.B. 
bays    in    Dickinson    y.    Grand   Junction    Canal 
Company  (7  Ex.  300),  cited  vdth  approval  by 
Lord    Chelmsford    in  7    H.    L.  C,  at  p.   374: 
"If  the  course  of  a  subterranean  stream  were 
well  known,  as  in  the  case  of  many  which  sink 
underground,  pursue  for  a  short  space  a  sub- 


MAGISTRATES'  OASES. 


17 


Chan.  Div.] 


Gabb  V,  Anderson. 


[Chan.  Div. 


terraneoas  coarse,  and  then  emerge  again,  it 
never  oonld  be  contended  that  the  owner  of 
the  soil  nnder  which  the  stream  flowed  could 
not  maintain  an  action  for  the  diversion 
of  ity  if  it  took  place  nnder  snch  circum- 
stances as  would  have  enabled  him  to-  recover 
had  the  stream  been  wholly  above  ground.' 
At  any  rate,  ccises  of  that  class  rest  on  the  know- 
ledge, actual  or  presumed,  of  the  existence  of  the 
underground  stx^am.  Finally,  regarding  the  case 
as  one  to  be  decided  on  the  genend  consideration 
of  wquum  et  bonum,  it  is  not  immaterial  to 
remember  that  three  eminent  judges  of  appeal  in 
Ireland  have  decided  that  the  lower  owner  has  no 
right  to  prevent  the  obstruction  of  a  subteri*anean 
stream  flowing  in  a  defined  but  unknown  course, 
and  that  such  view  also  accords  with  American 
decisions.  The  defined  watercourses  spoken  of  in 
Wheatley  v.  Baugh  (25  Penn.  St.  528 ;  64  Amer. 
Deo.  74)  which  a  man  may  not  divert  to  the 
hurt  of  an  inferior  proprietor  are  not  the  hidden 
streams  of  which  the  owner  of  the  soil  through 
which  they  pass  can  have  no  knowledge  until 
^hey  have  been  discovered  by  ezcavatioDs  made 
in  the  exercise  of  his  rights  of  property  :  (Angell 
on  Watercourses,  6th  edit.,  p.  160).  I  am  at  any 
rate  confirmed  in  my  view  of  what  is  asquum  et 
bonum  by  finding  that  I  share  it  with  such 
eminent  persons,  although  their  opinions  are  not 
authorities  behind  which  I  can  take  shelter. 
There  will  be  a  declaration  that  there  is  no  right 
in  underground  water  where  the  course  of  its 
channel  is  unknown,  and  the  plaintiffs  will  pay 
the  costs  of  this  application. 

Solicitors :  Johnson,  WeatheraU,  and  Sturt, 
agents  for  Wade,  Bilbrough,  Booth,  and  Co.,  Brad- 
ford ;  Nussey  and  Fellowes,  agents  for  Vint,  Par- 
kin9on,  Hill,  and  Killick,  Bradford. 


Oct.  2S  and  219,  1902. 

(Before  Buckley,  J.) 

Gabb  v.  Andbbson.  (a) 

Canvict— Forfeiture  for  Felony  Act  1870  (33  &  M 
Viet.  c.  23),  88. 9, 17, 20 — Administrator  appointed 
by  the  Crovm — Sale  of  property — Construction 
— Costs, 

Upon  the  true  construction  of  the  Forfeiture  for 
Felony  Act  1870,  the  administrator  of  a  con- 
vieVs  property  may  dispose  of  the  sams  at  his 
discretion  and  without  regard  to  whether  any 
money  is  wanted  or  not,  and  his  action  in  so 
doing  cannot  be  questioned,  provided  only  that 
he  exercises  his  discretion  and  that  he  acts  bona 
fide.  The  provision  in  sect.  20  of  the  Act 
relative  to  costs  applies  only  to  actions  brought 
against  the  administrator  by  third  parties,  and 
not  to  an  action  brought  against  him  by  the  con- 
vict for  recovery  of  the  property. 

This  action  involved  the  construction  of  the  sec- 
tions of  the  Forfeiture  for  Felony  Act  1870 
which  relate  to  the  administration  of  a  convict's 
estate. 

John  Garr,  the  plaintiff,  was  on  the  22nd  July 
1895  convicted  of  felony  and  sentenced  to  six 
years'  penal  servitude,  and  shortly  afterwards  the 
defendant,  Robert  Anderson,  the  Assistant 
Commissioner  of  Police,  was  appointed  by  the 
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Grown  administrator  of  the  convict's  property 
imder  sect.  9  of  the  Act. 

The  convict  was  posseosed  of  some  real  estate 
and  of  considerable  personal  property,  consisting 
of  jewellery,  bonds,  shares,  and  personal  effects, 
all  of  which  were  taken  possession  of  by  the 
defendant. 

Some  of  the  bonds,  found  to  be  stolen  pro- 
perty, were  handed  over  to  the  true  owners,  and 
most  of  the  remainder,  together  with  the  jewel- 
lery and  effects,  were  sold. 

The  defendant  out  of  the  proceeds  of  sale 
paid  the  costs  of  the  prosecution,  which  the 
convict  had  been  ordered  to  pay,  and  invested 
the  balance. 

The  convict  was  released  on  ticket  of  leave 
early  in  1900,  and  then  appUed  for  an  account  of 
his  property,  which  was  refused  on  the  ground 
that  the  sentence  had  not  expired. 

Subsequently  the  defendant  wrote  to  the  con- 
vict's solicitors  that  he  had  no  bonds  in  his  pos- 
session belonging  to  the  plaintiff,  and,  after  some 
further  correspondence,  this  actioa  was  com- 
menoed.  asking  for  ac«)untB  and  for  damages  for 
wrongful  conversion. 

In  the  course  of  the  action  the  defendant,  in 
compliance  with  an  order  of  the  Gourt  of  Appeal, 
delivered  an  account,  from  which  it  appeared  that 
a  sum  of  stock  and  sOme  uninvested  cash,  amount- 
ing to  over  3000Z.,  were  in  the  hands  of  the  defen- 
dant, together  with  certain  of  the  bonds,  which 
were  admitted  to  be  the  bond  fide  property  of  the 
convict. 

It  subsequently  transpired  that  the  bo  ads  had 
not  been  realised  in  the  ordinary  way,  but  that 
one  of  the  defendant's  subordinate  officers,  having 
received  instructions  to  sell,  took  the  certificates 
to  a  money-changer  in  the  Strand. 

The  officer  in  question  was  dead,  and  upon  the 
evidence  the  court  was  unable  to  come  to  any 
definite  conclusion  as  to  whether  any  sale  upon 
the  Stock  Exchange  ever  took  place ;  the  money- 
changer accounted  for  the  stock  to  the  defendant 
at  a  low  price,  and  charged  a  commission  in 
addition  to  the  ordinary  broker's  commission. 

By  the  Abolition  of  Forfeiture  Act  1870,  it  is 
provided : 

Soot.  12.  The  administrator  shall  have  absolute  potrer 
to  let,  mortgage,  self,  oonvey,  and  transfer  any  part  of 
Buoh  property  as  to  him  shall  seem  fit. 

Seot.  13.  It  ahall  be  lav^fal  for  the  administrator  to 
pay  or  caase  to  be  paid  out  of  saoh  property  or  the 
proceeds  thereof  all  oosts  and  expenses  which  the  con- 
vict may  have  been  condemned  to  pay. 

Sects.  14-16  authorise  payment  by  the  adminis- 
trator out  of  the  property  of  the  debts  and 
liabilities  of  the  convict,  of  compensation  to 
persons  defrauded  by  his  criminal  acts,  and  of 
allowances  for  support  of  his  family. 

Sect.  17.  The  several  powers  hereinbefore  given  to  the 
said  administrator,  or  any  of  them,  may  be  exercised  by 
him  in  snch  order  and  oonree  as  to  priority  of  payments 
or  otherwise  as  he  shall  think  fit,  and  all  contracts  of 
letting  or  sale,  mortgages,  conveyaocei^,  or  transfers  of 
property,  bond  fide  made  by  the  said  administrator  under 
the  powers  of  this  Act,  and  all  payments  or  deliveries 
over  of  property  bond  fide  made  by  or  under  the  autho- 
rity of  the  said  administrator  for  any  of  the  purposes 
hereinbefore  mentioned  shall  be  binding ;  and  the  pro- 
priety thereof  and  the  sufficiency  of  the  grounds  on 
which  the  said  administrator  may  have  exercised  his 
judgment  or  disjretion  in  respect  thereof  shall  not  be 
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in  any  manner  called  in  qneation  by  snoh  oonviot  or  by 
any  person  claiming  an  interest  in  saoh  property  by 
yirtoe  of  this  Act. 

Sect.  18.  Sabjeot  to  the  powers  and  provisions  herein- 
before contained,  all  snch  property  and  the  income 
thereof  shall  be  preserved  and  held  in  tmst  by  the  said 
administrator  ...  for  the  nse  and  benefit  of  the 
said  convict. 

Sect.  20.  The  costs  as  between  solicitor  and  client  of 
every  action  or  snit  which  may  be  brought  against  the 
said  administrator  with  reference  to  any  snch  property 
as  aforesaid,  .  .  .  and  all  charges  and  expenses  pro- 
perly incurred  by  him  with  reference  thereto,  shall  be  a 
first  charge  upon  and  shall  be  paid  ont  of  snch  property, 
unless  the  court  iiefore  which  such  action  is  tried  or 
snch  suit  is  heard,  shall  think  fit  otherwise  to  order. 

Aatbury,  K.C.  and  M,  B.  Emanuel  for  the 
plaintiff. — It  is  not  now  disputed  that  we  are 
entitled  to  the  investments  and  cash  and  the 
remaining  bonds,  but  we  could  get  no  accounts ; 
the  action  was  therefore  rendered  necessary  by 
the  defendant's  conduct,  and  he  ought  to  bear 
the  costs.  We  say,  further,  that  the  adminis- 
trator had  no  right  to  sell  the  bonds  and  the 
jewellery,  at  all  events  not  to  sell  more  than 
sufficient  to  pay  the  costs  of  the  trial,  and  that 
he  is  therefore  liable  for  damages  for  wrongful 
conversion.  In  any  case  the  defendant  was  a 
trustee  for  the  convict,  and  ought  to  have 
realised  the  property,  if  at  all,  on  the  Stock 
Exchange  in  the  regular  way.  We  are  not  bound 
to  recognise  the  sale  to  the  money-changer,  which 
was  altogether  irregular,  and  we  certainly  cannot 
be  charged  with  the  double  commission  which  was 
paid. 

Birrell,  K.C.  and  Methold  for  the  defendant. — 
The  claim  of  the  plaintiff  to  the  stock  and 
uninvested  cash  and  the  bonds  still  remaining  in 
the  hands  of  the  defendant  is  not  disputed,  and 
there  was  no  necessity  for  the  action.  The 
defendant  is  entitled  to  his  costs  under  sect.  20 
of  the  Act,  and  is  anyhow  entitled  to  his  costs  of 
delivering  the  account  as  a  trustee.  Under  the 
provisions  of  the  Act,  and  especially  under 
sect.  17,  the  administrator  has  absolute  discretion 
to  deal  with  the  property  of  the  convict  as  he 
thinks  fit,  and,  so  long  as  he  acts  band  fide,  the 
exercise  of  that  discretion  cannot  be  questioned. 
It  has  always  been  the  custom  of  the  Scotland 
Yard  authorities  to  realise  a  convict's  property 
forthwith,  and  the  usual  practice  was  followed  in 
this  case.  The  administrator  properly  instructed 
his  subordinate  to  sell  the  bonds,  and  there  was 
a  sale,  even  if  it  was  an  irregular  one,  and  he  is 
only  accountable  for  the  actual  proceeds ;  we  do 
not  justify  the  charge  of  double  commission,  and 
are  ready  to  account  for  that  amount. 

Astbury  in  reply. — Sect.  20  only  applies  to  the 
costs  of  actions  brought  against  the  adminis- 
trator by  third  parties,  and  not  to  an  action  by 
the  convict  for  an  account  of  what  has  become  of 
his  property. 

Buckley,  J. — In  this  case  a  number  of  matters 
are  no  longer  in  dispute,  but  there  are  two  upon 
which  I  have  to  give  a  decision.  The  first  in- 
volves the  true  construction  of  the  Forfeiture  for 
Felony  Act  1870.  It  is  whether  the  plaintiff  is 
entitled  to  question  the  sale  of  his  property  by 
the  defendant.  He  is  asking  for  damages  for 
wrongful  conversion.  The  second  point  is  the 
question  how  the  costs  of  the  action  ought  to  be 
borne.    The  plaintiff,  John  Carr,  was  convicted 


of  felony  and  sentenced  to  six  years'  penal  servi. 
tude  in  July  1895,  and  under  sect.  9  of  the  Act 
the  defendant,  Anderson,  was  appointed  adminis- 
trator of   his    property,  and  in  the  course  of 
administration  ne  has  sold  certain  bonds  and 
jewellery  and  other  personal  effects.     The  plain- 
tiff says  he  was  wrong  in  so  doing,  and  is  liable 
for  damages,  and    the    decision    of    that  point 
involves  an  examination  of  the  Act  of  Parlia- 
ment.     The  Act  was   passed  in  1870  for  the 
purpose  of  abolishing  forfeiture  for  felony,  and 
providing  for  the  appointment  by  the  Crown  of 
administrators  of  convicts'  property.    Sects.  13 
to  16  provide  for  payments  by  the  administrator 
in  certain  specified  cases  out  of  the  convict's  pro- 
perty, and   then  follows  sect.   17.     [His   Lord- 
ship read  the  section,  and   continued:]     Wider 
language  it  is  difficult  to  conceive.    It  confers  an 
absolute    power,    irrespective    of    the    question 
whether  money  is  wanted  for  payment  of  costs, 
debts,  allowance  to  family,  or  otherwise.    It  is 
contended  on  behalf  of  the  plaintiff  that  the 
words    "for   any  of    the  purposes  hereinbefore 
mentioned"  relate,  not  only  to  "payments  or 
deliveries  over  of  property  bond  fide  made  by  or 
under  the  authority  of  the  said  administrator," 
but  also    to  "all  contracts    of   letting  or  sale 
.    .     .    "  in  the    previous  part  of  the    section, 
so  that  such  contracts  are  only  to  be  binding 
if  made  "  for  any  of  the  purposes  hereinbefore 
mentioned."    I  do  not  agree  with  that  construc- 
tion.   In  my  opinion  the  section  must  be  read 
as  if  it  ran :  "  AH  contracts  of  letting  or  sale, 
mortgages,  conveyances,  or  transfers  of  property 
bond  fide  made  by  the  said  administrator  under 
the  powers  of  this  Act  shall  be  binding ;  and  all 
payments  or  deliveries  over  of  property  bond  fide 
made  by    or  under  the  authority  of  the   said 
administrator  for  any   of  the  purposes  herein- 
before mentioned  shall  also  be  bindinfi^."     The 
words  "  for  any  of  the  purposes  herein  before  men- 
tioned "  must  be  taken  to  be  applicable  only  to 
the  latter  case.    That  being,  in  my  judgment, 
the  true  construction  of  the  section,  I  ffo  on  to 
the  facts.    If  I  am  right  in  my  construction,  all  I 
have  to  see  is  whether  the  defendant  has  made 
the  sales  bond  fide.    If  he  has  made  the  sales 
bond  fide,  then  the  propriety  or  sufficiency  of  the 
grounds  upon  which  he  made  them  are  not  to  be 
called  in  question.    Now,  the  defendant  Anderson 
has  told  me  that  the  sales  were  made  under  a 
regular  course  of  practice  in  his  department,  and 
I  think  that  that  makes  them  bond  fide.     These 
sales  are  attacked  because  it  is  said  that  no  money 
was  wanted ;  but,  if  1  am  right  in  the  construction 
which  I  put  on  the  Act  of  Parliament,  that  is 
altogether  immaterial.    The  .sale  of  the  bonds 
is  also  attacked  because  of    the  circumstances 
attending  it.     It  appears    that    the    defendant 
Anderson  bond  fide  exercised  his  discretion  with 
regard  to  this  sale  of  bonds,  and  as  a  result  he 
gave  to  his  subordinate  instructions  to  dispose  of 
them.     Now,   whatever  one  may   think  of  the 
methods  which   that  subordinate  adopted,  there 
can  be  no  doubt   that   the   certificates  were  in 
fact  handed  over  to  the  money-changer,  who  paid 
to  the  defendant  a  certain  price  for  them.    There 
was  thus  an  actual  sale,  and,  so  far  as  concerns 
the  defendant,  there  was  a  bond  fide  sale  by  him. 
It   follows,  therefore,  that   the  plaintiff   cannot 
call  it  in  question,   and  is  not  entitled   to   an 
inquiry  as  to  damages.    I  now  come  to  the  ques- 
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iion  of  costs.  [His  Lordship  referred  to  the 
facts  and  correspondence,  and  found  that  the 
action  had  been  rendered  neoassary  by  the 
oondnot  of  the  defendant,  and  continued :]  But 
it  is  said  that  I  cannot  give  costs  against  the 
defendant  because  by  sect.  20  of  the  Act  the 
'*  costs  as  between  solicitor  and  client  of  every 
action  or  suit  which  may  be  brought  against  the 
said  administrator  with  reference  to  any  such 
property  as  aforesaid,  .  .  .  and  all  charges 
and  expenses  properly  incurred  by  him  with 
reference  thereto,  shall  be  a  first  charge  upon 
.  .  .  such  property.*'  In  my  opinion,  however, 
this  section  applies  only  to  actions  or  suits 
brought  against  the  aaministrator  by  third 
p&rties,  and  not  to  an  action  such  as  this  brought 
by  the  convict  for  recovery  of  his  property. 
If  the  defendant's  contention  on  this  point  were 
right,  the  provision  that  the  charges  and  expenses 
of  the  administrator  were  to  be  a  first  charge 
upon  the  property  would  have  been  altogether 
Qonecessary,  because  that  is,  and  was  at  the  time 
of  the  passing  of  the  Act,  the  ordinary  rule 
applicable  as  between  trustees  and  their  bene- 
ficiaries. And  even  if  I  am  wrong  in  this, 
the  section  gives  me  power  to  order  other- 
wise. However,  I  cannot  lose  sight  of  the 
fact  that  this  case  has  been  mainly  fought  on  the 
question  of  wrongful  conversion  upon  which  the 
plaintiff  has  failed,  and  that  the  administrator 
as  a  trustee  is  entitled  to  the  costs  of  rendering 
his  account,  which  he  has  done  substantially  in  the 
action.  Upon  the  whole,  therefore,  I  think  that 
justice  will  be  done  if  I  make  an  order  on  the 
defendant  to  transfer  the  stock,  cash,  and  bonds 
admitted  to  be  in  his  hands,  and  give  no  costs  on 
either  side. 

Solicitors   for  the  plaintiff,  Emanuel^  Bound, 
and  Nathan, 
Solicitors  for  the  defendant,  Wontner  and  Sons. 


Nov.  11  and  12,  1902. 

(Before  Joyce,  J.) 

Mappin  Brothers  i;.  Liberty  and  Go. 

liUCITED  AND    THE    ATTORNEY- GENERAL,   (a) 

Highway — Street  in  tovm — Property  vested  in 
Croum  for  making  streets  and  sewer — Lease  of 
land  adjoining  street — Street  incomplete  at  date 
of  agreement  for  lease — Future  duties  of  com- 
missioners— Presumption  that  soil  of  street  ad 
medium  filum  passea  under  lease — Surrounding 
circumstances — Rehukttal  of  presumption. 

The  Act  53  Oeo.  3,  c.  121,  had  for  its  purpose  **  the 
making  of  a  more  convenient  communication  from 
M,  to  C.  (being  places  in  the  Metropolis)  and  of 
a  more  convenient  sewage  for  the  same  " ;  and  the 
Commissioners  of  Woods,  Forests,  and  Land 
Revenues  were  intrusted  with  the  carrying  out 
of  the  scheme.  Sect.  14  empowered  the  commis- 
sioners to  purchase  such  lands  and  buildings  as 
might  be  aeemed  necessary  for  the  purposes  of 
the  Act;  and  sect.  35  empowered  the  commis- 
noners  to  demise  the  same  for  periods  not  exceed' 
ing  ninety-nine  years.  Sect.  85  pi'ovided  for 
the  future  widening  or  other  alteration  of  the 
sewer.  The  Act  «56  Geo.  3,  c.  128,  intrusted 
another  body  of  commissioners  with  the  paving, 
lighting,  arid  watching  of  the  streets  under  the 

(«)  Reported  bj  Stdhst  Davit,  Biq.,  Burlster-At-lAW. 


scheme,  and  required  them  to  keep  the  streets  in 
good  repair.  Under  the  scheme  B.-street  woe 
laid  out,  and  the  land  adjoining  the  street  was 
let  on  building  leases. 

By  an  indenture  dated  the  1th  Feb.  1823  the 
Commissioners  of  Woods,  Forests^  and  Latid 
Bevenues  demised  a  parcel  of  land,  expressed  to 
be  "situate  on  the  east  side  of  a  street  now 
forming  there,  caUed  or  intended  to  be  called  B.- 
street,  ahutting  west  on  the  said  street,**  for  a 
term  of  ninety -nine  years.  The  agreement  for 
the  lease  was  made  in  1820.  Emdence  was 
tendered  to  show  that  B.-street  was  completed 
before  the  date  of  the  lease,  and  in  the  main 
before  the  date  of  the  agreement.  The  sewer  was 
finished  by  1819. 

The  plaintiffs  in  this  action  were  sub-lessees  of  the 
premises  comprised  in  the  lease  of  the  1th  Feb. 
1823.  The  defendants  occupied  premises  on 
either  side  of  the  plaintiffs*  premises  and  adjoin- 
ing thereto  ;  and  had  connected  their  premises 
by  a  subway  passing  under  the  soil  of  B.-street 
in  front  of  the  plaintiffs*  premises.  The  plain- 
tiffs now  claimed  an  order  directing  the  defen- 
dants to  remove  the  subway,  on  the  ground  that 
the  soil  of  B.-street  in  front  of  their  premises 
was  vested  in  them  ad  medium  filum  via  by 
virtue  of  the  lease  of  the  1th  Feb.  1823. 

Held,  that,  having  regard  to  the  circumstances  of 
the  case,  the  presumption  that  the  conveyance  of 
land  adjoining  a  highway  passes  the  soil  of  the 
highway  ad  medium  filum  vi»  did  not  apply, 
and  that  accordingly  no  part  of  the  soil  of 
R.' street  passed  under  the  lease  of  the  1th  Feb. 
1823. 

The  plaintiffs  carried  on  the  business  of  jewellers 
and  silversmiths  at  No.  220,  Begent-street,  in  the 
London  metropolis;  and  these  premises  were 
vested  in  the  plaintiffs  for  the  unexpired  residue 
of  a  term  of  fifty  years  and  a  half  from  the 
25th  March  1869,  granted  by  an  indenture  of 
lease  of  that  date. 

The  defendant  company  were  the  lessees  and 
occupiers  of  Nos.  218  and  222,  Regent- street, 
which  adjoined  the  plaintiffs'  premises  on  either 
side  thereof,  and  carried  on  the  business  of  art 
fabrics  and  jewellery  importers  and  manufac- 
turers. 

In  or  about  Sept.  1901  the  defendant  company 
made  a  tunnel  or  passage-way  between  their 
premises  through  the  subsoil  of  Regent- street  in 
front  of  and  adjoining  to  the  plaintiffs'  premises ; 
and  the  defendant  company  were  using  the  tunnel 
as  a  passage-way  connecting  their  premises. 

The  plaintiffs  contended  (under  the  circum- 
stances hereafter  referred  to)  that  the  subsoil  of 
Regent-street  adjoining  their  premises  as  far  as 
the  middle  of  the  street  was  vested  in  them ; 
and  in  this  action  claimed — (1)  an  order  directing 
the  defendant  company  to  restore  the  soil  to  the 
same  state  and  condition  in  which  it  was  prior  to 
the  commencement  by  the  defendant  company  of 
the  tunnel ;  and  (2)  an  injunction  to  restrain  tjie 
defendant  company,  their  agents,  servants,  and 
workmen,  from  in  any  way  trespassing  in,  over,  or 
upon  the  plaintiffs'  premises. 

It  appearing  that  questions  affecting  the  rights 
of  the  Grown  were  in  dispute,  the  court  directed 
that  the  Attorney- General  should  be  notified 
of  the  action.  The  Attorney- General  consented 
to  become  a  defendant  for  the  purpose  only  of 
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having  the  qaeBtion  determined  whether  the  soil 
of  Recent-street  —  which  the  Attorney-General 
asserted  to  be  vested  in  the  Grown--did  as  a 
matter  of  fact  pass  usqiie  ad  medium  JUum  vias 
under  a  lease  of  th^  7th  Feb.  1823,  being  the 
headlease  under  which  the  plaintiffs  claimed. 

By  the  Act  53  Geo.  3,  c.  121— entitled  "  An  Act 
for  making  a  more  convenient  communication 
from  Marylebone  Park  and  the  northern  parrs  of 
the  Metropolis,  in  the  parish  of  St.  Marylebone, 
to  Charing  Oross  within  the  liberty  of  Westmin- 
ster ;  and  for  making  a  more  convenient  sewage 
for  the  same "  —  the  Oommissioners  of  His 
Majesty's  Woods,  Forests,  and  Land  Revenues 
were  appointed  commissioners  for  carrying  the 
purposes  of  the  Act  into  execution.  Sect.  14  of 
the  Act  empowered  the  commissioners,  with  the 
consent  and  approbation  of  the  Lord  High 
Treasurer,  to  purchase  lands  and  buildings  which 
it  might  be  deemed  necessary  or  expedient  to 
purchase  for  the  purposes  of  the  Act.  Sect.  35 
empowei*ed  the  commissioners,  with  the  consent 
and  approbation  of  the  Lord  High  Treasurer,  to 
sell  absolutely  such  lands  and  buildings  as  were 
not  wanted  for  the  purposes  of  the  Act;  and 
"  also  to  demise  or  lease,  or  previous  to  any  such 
demise  or  lease  to  enter  into  any  contract  for  the 
demising  or  leasing,  with  such  consent  and 
approbation  as  aforesaid,  all  or  any  part  of  the 
houses,  buildings,  land  9,  tenements,  and  heredita- 
ments to  be  purchased,  erected,  buiit,  altered, 
repaired,  and  improved,  under  or  by  virtue  of  the 
Act,  for  any  term  or  terms  of  years,  not  exceeding 
ninety -nine  years  from  the  making  thereof,  at 
such  rent  or  rente,  and  under  such  covenants, 
conditions,  clauses,  and  restrictions,  and  in  such 
manner  as  the  commissioners  for  executing  the 
Act  should  from  time  to  time,  with  such  consent 
and  approbation  as  aforesaid,  judge  proper  and 
think  most  advantageous,  and  to  receive  and  take 
any  fine  or  fines  for  the  granting  such  leases, 
and  to  apply  all  such  fines  to  the  purposes  of  the 
Act."  Sect.  41  provided  that  in  laying  out  and 
making  the  new  streets  contemplated  by  the  Act 
the  commissioners  should  duly  pave,  light,  and 
erect  watch  boxes  for  the  same.  Sects.  54  and  55 
enabled  the  commissioners  to  remove  encroach- 
ments and  projections,  including  future  encroach- 
ments and  pro3ections.  Sect.  79  provided  for  the 
making  of  a  new  sewer  by  persons  authorised  and 
appointed  by  the  commissioners ;  sect.  81  for  the 
borrowing  of  money  by  the  commissioners  for  the 
purpose  of  making  the  sewer ;  and  sect.  85  for 
the  future  widening  or  other  alteration  of  the 
sewer.  The  future  care  of  the  new  streets,  for  the 
purposes  of  paving,  cleansing,  repairing,  lighting, 
and  watching  the  same,  was  by  sect.  8  of  the  Act 
vested  in  the  same  commissioners,  trustees,  or 
other  persons,  who  had  the  care  of  the  streets  in 
lieu  of  which  the  new  streets  were  to  be  made. 

The  Act  56  Geo.  3,  c.  128,  repealed  the  pro- 
visions of  53  G«o.  3,  c.  121,  so  far  as  that  Act 
related  to  the  paving,  lighting,  and  watching  of 
the  streets ;  and  enacted  that  the  commissioners 
for  these  purposes  thereafter  should  be  the  Lord 
High  Treasurer,  the  Oommissioners  of  the 
Treasury  for  the  time  being,  the  Oommissioners 
of  His  Majesty's  Woods,  Forests,  and  Land 
Revenues  for  the  time  being,  and  such  other 
persons  as  might  be  elected  and  appointed  by 
them  to  be  commissioners;  and  sect.  11  required 
such  commifisioners  to  pave,  light,  and  watch  the 


streets,  and  from  time  to  time  to  amend  them  and 
keep  them  in  good  repair. 

The  defence  of  the  Attorney- General  stated 
that  under  the  Act  of  53  Geo.  3,  c.  121,  property 
was  purchased  by  the  Orown  to  form  {inter  alia) 
Regent-street,  and  the  Orown  land  adjoining  the 
proposed  street  was  let  on  buildine  leases ;  and 
that  the  land  on  which  No.  220,  Regent- street 
was  built  was  part  of  land  which  the  com- 
missioners under  the  Act  in  1820  (before  the 
street  was  made  or  set  out)  agreed  to  let  to  one 
George  Thompson,  who  entered  and  built  houses 
thereon. 

By  an  indenture  of  lease  dated  the  7th  Feb. 
1823  the  commissioners,  pursuant  to  the  agree- 
ment, demised  to  Thomas  and  Oharles  Butler  (on 
the  nomination  of  George  Thompson)  the  pre- 
mises in  the  lease  described  as  "  all  that  piece  or 
parcel  of  land  situate,  Ijring,  and  being  in  the 
parish  of  St.  James,  within  the  liberty  of  West- 
minster, in  the  county  of  Middlesex,  on  the  east 
side  of  a  street  now  forming  there,  called  or 
intended  to  be  called  Regent- street,  abutting 
west  on  the  said  street."  The  indenture  then 
further  described  the  position  of  the  land  demised 
and  gave  its  dimensions.  The  lease  was  grax.t'fd 
for  a  term  of  ninety-nine  years  dating  from  the 
5th  Jan.  1821.  The  general  words  of  the  lease 
included  "  vaults  and  cellars."  A  vault  used  by 
the  plaintiffs  occupied  the  soil  of  the  street,  and 
was  partially  in  front  of  the  defendants'  premises. 
No.  222.    No.  222  was  demised  before  No.  220. 

The  lease  spoke  of  Regent-street  as  '*now 
forming,*'  but  the  plaintiffs  alleged  that  that  was 
an  erroneous  description,  and  tendered  evidence 
with  the  purpose  of  showing  that  the  street  was 
completed  before  the  date  of  the  lease,  and  in 
the  main  before  the  date  of  the  agreement. 

Minutes  of  the  commissioners  were  put  in 
evidence  showing  that  works  of  staking  out  the 
lines  of  the  street  and  of  paving  were  being 
carried  on  in  the  part  of  Regent-street  in  ques- 
tion in  1821,  after  the  date  of  the  agreement  for 
the  lease. 

It  was  admitted  by  the  parties  that  the  sewer 
contemplated  in  the  Act  of  53  Geo.  3,  c.  121,  was 
laid  down  by  1819. 

The  plaintiffs  founded  their  action  on  the 
alleged  presumption  of  law  that  the  soil  of 
Regent- street  ad  medium  filum  vise  passed  with 
the  lease  of  the  7th  Feb.  1823.  The  Attorney- 
Greneral  contended  that  the  soil  did  not  pass  by 
the  lease,  but  remained  vested  in  the  Orown. 
The  defendant  company  supported  the  conten- 
tion that  the  soil  did  not  pass  by  the  lease ;  but 
reserved  to  themselves  the  right  of  showing  (if 
necessary)  that  the  soil  never  passed  to  the  Orown. 
It  appeared,  however,  that  in  1893  the  defendant 
company  had  applied  to  the  Crown  for  a  licence 
to  connect  the  premises  Nos.  218  and  222  by  a 
tunnel  passing  under  the  roadway,  and  a  licence 
dated  the  28th  Oct.  1893  was  granted  to  the  com- 
pany for  that  purpose  at  an  annual  rent  of  20Z., 
and  the  licence  was  continued  up  to  the  present 
time. 

Hughes,  K.O.  and  Dighton  Pollock  for  the 
plaintiffs. — We  are  in  possession  of  No.  220, 
Regent-street,  and  primdyacie  that  carries  posses- 
sion of  the  soil  up  to  the  middle  of  the  street. 
The  general  rule  is  that  a  person  in  possession  of 
land  adjoining  a  highway,  whether  as  freeholder, 
copyholder,    or   leaseholder,    is  jprima  facie  in 
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possession  of  the  soil  of  the  highway  ad  medium 
JUum,  In  this  case  the  plaintiffs  are  not  only  in 
possession,  bat,  without  dispute,  in  ri^^htful 
possession.  Now,  in  Doe  d,  Pring  v.  Pearsey 
(7  B.  (&  0.  304)  the  question  that  arose  was  as  to 
whether  the  presumption  that  uninclosed  land 
between  the  inclosed  land  and  the  road  belonged 
to  the  owner  of  the  inclosed  land  applied  in  the 
case  of  copyholds  as  well  as  in  the  case  of  free- 
holds. Bayley,  J.  said:  *'It  is  verr  desirable 
that  there  should  be  one  certain  and  definite  rule 
applicable  to  all  cases  of  this  description.  Now, 
it  18  a  primd  facie  presumption  that  waste  land 
on  the  sides  and  the  soil  to  the  middle  of  a  high- 
way belongs  to  the  owner  of  the  adjoining  free- 
hold land.  The  rule  is  founded  on  a  supposition 
that  the  proprietor  of  the  adjoining  land  at  some 
former  period  gave  up  to  the  public  for  passage 
hU  the  land  between  his  inclosure  and  the  middle 
of  the  road.  I  think  that  rale  applies  not  only 
to  freehold,  but  to  copyhold  lands  also.'*  And 
Holroyd,  J.  said :  "  I  see  no  reason  for  confining 
the  cases  to  where  the  person  in  possession  of 
the  adjoining  land  is  a  freeholder.  It  applies 
equally  whether  the  party  occupying  the  adjoin- 
ing land  be  a  freeholder,  leaseholder,  or  copy- 
holder. As  to  the  property  granted,  a  copyholder 
stands  in  the  plaoe  of  the  lord,  the  leaseholder  in 
the  place  of  the  lessor.  It  is  very  improbable 
that  when  a  lease  or  grant  is  made  of  land  near 
the  high  road,  aod  there  is  between  the  highway 
and  the  land  inclosed  a  small  quantity  of  un- 
inclosed land  of  little  or  no  use  to  the  lord  or 
lessor,  that  he  should  separate  it  from  the  rest 
or  reserve  to  himself  such  land."  The  general 
presumption  thus  laid  down  can,  of  course,  be 
rebutted  by  the  particular  facts  of  the  case. 
Now,  the  general  presumption  that  half  the  soil 
of  the  road  is  intended  to  pass  to  a  purchaser  of 
laj)d  described  as  bounded  by  a  public  thorough- 
fare is  equally  applicable  to  streets  in  a  town  as 
to  highways  in  the  country : 

Re  White's  ChaHtiee,  78  L.  T.  Bep.  550 ;  (1898) 
1  Ch.  659. 

This  was  followed  in  London  and  North-  Western 
Mailway  Company  v.  Mayor,  &c.,  of  City  of  West- 
minster  (85  L.  T.  Rep.  544;  (1902)  1  Ch.  269), 
although  Joyce,  J.  there  stated  that  he  did  not  con- 
sider it  to  be  altogether  a  satisfactory  authority, 
but  yet  it  was  a  deliberate  decision  to  the  effect 
above  stated.  As  regards  the  description  of  the 
property  leased  to  the  plaintiffs,  the  observations 
of  Cotton,  L.J.  in  MicJclethwait  v.  Nevolay  Bridge 
Company  (55  L.  T.  Rep.  336 ;  33  Oh.  Div.  133) 
apply,  where  he  says :  *'  In  my  opinion  the  rule  of 
construction  is  now  well  settled  that  where  there  is 
a  conveyance  of  land,  even  although  it  is  described 
by  reference  to  a  plan,  and  by  colour,  and  by 
quantity,  if  it  is  said  to  be  bounded  on  one  side 
either  by  a  river  or  by  a  public  thoroughfare, 
then  on  the  true  const^ction  of  the  instrument 
half  the  bed  of  the  river  or  half  the  road  passes, 
unless  there  is  enough  in  the  circumstances  or 
enough  in  the  expressions  of  the  instrument  to 
show  that  that  is  not  the  intention  of  the  parties. 
It  is  a  presumption  that  not  only  the  land 
described  by  metes  and  bounds,  but  also  half  the 
soil  of  the  road  or  of  the  bed  of  the  river  by 
which  it  is  bounded  is  intended  to  pass,  but  that 
presumption  may  be  rebutted.  In  my  opinion 
you  qiay  look  at  the  surrounding  ciicumotances. 


but  only  to  see  whether  there  were  facts  existing 
at  the  time  of  the  conveyance  and  known  to  both 
parties,  which  showed  that  it  was  the  intention  of 
the  vendor  to  do  something  which  made  it 
necessary  for  him  to  retain  the  soil  in  the 
half  of  the  road  or  the  half  of  the  bed  of  the 
river,  which  would  otherwise  pass  to  the  purchaser 
of  the  piece  of  land  abutting  on  the  road  or  river.*' 
In  the  same  case  Lopes,  L.J.  says :  *'  It  appears 
to  me  to  be  this,  that  if  land  adjoining  a  highway 
or  a  river  is  granted,  the  half  of  the  road  or  the 
half  of  the  river  is  presumed  to  pass  unless  there 
is  something  either  in  the  language  of  the  deed 
or  in  the  nature  of  the  subject-matter  of  the 
grant,  or  in  the  surrounding  circumstances, 
sufficient  to  rebut  that  presumption,  and  this 
though  the  measurement  of  the  praperty  which 
is  granted  can  be  satisfied  without  including  half 
of  the  road  or  half  of  the  bed  of  the  rivnr,  and 
although  the  land  is  described  as  bounded  by  a 
river  or  a  road,  and  notwithstanding  that  the 
map  which  is  referred  to  in  the  grant  does  not 
include  the  half  of  the  river  or  the  road.'* 
Berridge  v.  Ward  (18  0.  B.  N.  S.  400)  is  a  stroog 
instance  of  the  application  of  the  rule,  for  there, 
although  the  map  annexed  to  the  conveyance 
coloured  the  land  only  to  the  edge  of  the  highway, 
one  half  of  the  highway  was  held  to  pass  by  the 
conveyance.  The  case  of  Lord  v.  Commissioners  of 
Sydney  (12  Moo.  P.  0.  473)  shows  that  the  ruin 
applies  equally  to  Crown  lands  and  grantn 
thereof  as  to  other  lands  and  Haynes  v.  King 
(69  L.  T.  Rep.  855;  (1893)  3  Ch.  439)  determined 
that  the  rule  applies  to  leases  as  well  as  to 
grants  in  fee.  As  regai*ds  the  presumption  being 
rebutted  by  the  facts  of  the  case,  it  would  be 
absurd  to  suppose  that  in  a  lease  such  as  this  the 
lessor  intended  to  retain  the  soil  to  which  he 
could  never  get  access  in  any  way.  In  the 
ordinary  case  of  a  lease  of  land  ad  joining  the  high- 
way, the  soil  under  the  highway  may  be  of  some 
use  to  the  lessee,  but  it  could  be  of  no  use  to  the 
lessor  by  any  possibility.    They  also  referred  to 

Leigh  v.  Jack,  5  Ex.  Div.  246  ; 

Marquis  of  Salisbury  v.  Great  Northern  Railway 

Company,  6  C.  B.  N.  S.  174  ; 
Beckett  v.  Corporation  of  Leeds,  26  L  T  Bep.  375  ; 

L.  Bep.  7  Ch.  421. 

Younger,  K.O.,  George  Cave,  and  F.  C.  Lax- 
moore  K>r  the  defendant  company. — In  this  case 
the  presumption  relied  upon  is  amply  rebutteti 
by  the  terms  of  the  lease,  by  the  powers  and 
duties  imposed  upon  the  commissioners  under 
the  Act,  and  by  the  surrounding  circumstances  in 
general.  Now,  the  Acts  of  Parliament  imposed 
continuing  duties  on  the  commissioners — a  clear 
indication  that  it  was  not  intended  that  the  soil 
of  the  street  should  pass  under  the  lease,  for 
otherwise  it  would  be  impossible  for  the  Grown 
to  discharge  these  duties.  Thus,  sects.  54  and  55 
of  the  Act  of  1813  give  the  commissioners  powers 
to  take  away  and  remove  encroachments  and  pro- 
jections, including  future  encroachments  and 
projections ;  sect.  80  authorises  the  commis- 
sioners to  borrow  money  for  the  purposes  of 
making  a  sewer  and  keeping  it  repaired ;  and 
sect.  85  empowers  them  to  widen  and  deepen  the 
sewer.  To  this  state  of  things  the  language 
of  Cotton,  L.J.  in  Micklethwatt  v.  Nevolay  Bridge 
Company  {uhi  sup.)  applies :  "  If  he  was  at  the 
time  known  to  himself  and  known  to  the  pur- 
chaser to  be  about  to  do  something  on  that  strip 
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of  land  which  rendered  it  necessary  for  him  to 
have  the  ownership,  that  rebuts  the  presumption" ; 
and  the  passage  from  the  judgment  of  Lopes, 
L.J.  in  the  same  case  referred  to  by  the  plaintiffs 
also  applies.    Again,  it  is  plain  from  the  minutes 
of  the  commissioners  that  at  the  date  of  the 
agreement  for  a  lease  with  Thompson  the  lines  of 
Regent- street  had  not  even  been  staked  out ;  and 
the  lease  itself  refers  to  Regent-street  as  in  the 
c*curse  of  making.  These  facts  brin  g  the  case  within 
Leigh  v.  Jack  (ubi  sup.).    There  it  was  held  that 
the  legal  presumption  as  to  the  ownership  of  the 
soU  of  a  highway  does  not  apply  to  intended 
streets.      Cotton,  L.J.  said:    "It  is  reasonable 
that  when  a  man  grants  all  his  lands  or  all  his 
fields  he  should  be  neld  to  grant  also  the  soil  of 
such  roads  as  may  form   the  boundary  of  his 
property,  usque  ad  medium  filum  vise.    But  this 
doctrine  depends  upon  a  presumption  which  may 
be  rebutted ;  it  applies  to  existing  roads,  but  no 
case   has   been   cited  where    it   has    been   held 
to  extend  to  a  conveyance  of  land  adjoining  a 
piece  of  land  intended  to  be  dedicated  as  a  high- 
way.     I  think  that  in  such  a  case  as  that  the 
grantor  remains  owner  of  the  soil  of  the  intended 
road.    It  may  be  necessary   to  do  much  before 
the  dedication  can  be  effected."     We  submit  that 
the  observations    in  the  judgments  in  Leigh  v. 
Jack  upon  the  circumstances  of  that  case  apply 
even  with   more  force    to  the  circumstances  of 
this  case.    Moreover,  in    Leigh    v.  Jack  Cotton, 
L.J.  said :  "  I   wish  to    remark  that  I  think  it 
very  questionable   whether  the  presumption  can 
ever  be  held  to  extend  to  these  cases,  where  land 
is  sold    in  plots    for    building    purposes,     and 
althoT^h  the  roads  have  been  actually  laid  out." 
And  JPlumstead  Board  of  Works  v.  British  Land 
Company  (3Q  L.  T.  Rep.  94;    L.  Rep.  10  Q.  B. 
203)  is  a  concrete  case  decided  upon  this  principle. 
There  the  defendants,  a  land    company,  being 
owners  of  certain  lands  in  1863,  laid  them  out  for 
building    purposes,  and  made  roads  and  ways 
across  them ;  and  nearly  the  whole  of  the  estate 
was  sold  in  lots  to  different  purchasers  and  con- 
veyed to  them  by  metes,  bounds,  and  admeasure- 
ments, set  forth  on  coloured  plans  attached  to  the 
conveyance,  each  lot  being  numbered.    Each  lofc 
had  a  frontage  upon  one  of  the  roads,  and  was 
stated  in  the  conveyance  to  be  on  the  side  of  the 
road  and  adjoining  thereto ;  but,  on  the  plan,  the 
road  was   separated  from  the  lot    by  a  strong 
line,  and  neither  the  admeasurement  nor  colouring 
included  the  road.    The  roads  had  been  dedicated 
to  the  public,  so  far  as  any  act  of  the  defeudants 
could  do  so,  but  no  proceedings  had  been  taken 
to  make  them  repairable  by  the  parish.     Again, 
th<^  general  words  of  the  lease  of  No.  220,  Regent- 
street  include  "  vaults  and  cellars."    But  a  vault 
used    by    the  plaintiffs   occapying   the   soil   of 
Regent- street  is  partially  in  front  of  the  defen- 
dants' premises,  No.   222.    However,  No.  222  was 
demised  before  No.  220.    Accordingly,  if  the  pre- 
sumption relied  upon  by  the  plaintiffs  is  good, 
there   was  demised  to  the    plaintiffs  what  had 
already  passed  to  the   defendants.      This   is   a 
point  which  must  be  taken  into  consideration  : 

Duke  of  Devonshire  v.  Pattinson^  58  L  T.  Rep.  392  ; 
20  Q.  B.  Div.  263. 

Next  we  submit  that  the  presumption  relied  upon 
does  not  apply  to  leases.  In  Haynes  v.  King 
{ubi  sup  J),  where  North,  J.  held  that  the  pre- 


sumption did  BO  apply,  there  appears  to  have 
been  no  argument  by  counsel  upon  the  x>oint; 
and  the  learned  judge  also  arrived  at  the 
decision  in  the  case  on  other  grounds.  [  Hughes, 
K  0. — The  presumption  was  referred  to  during 
the  arguments  at  (1897)  3  Ch.  446).]  In 
Doe  d.  Bring  v.  Pearsey  (ubi  sup )  there 
is  a  general  statement  that  the  presumption 
applies  to  leases;  but  the  case  itself  was 
one  of  copyholds.  However,  in  Landroch  v. 
Metropolitan  District  Railway  Company  (1886) 
W.  N.  195 ;  3  Times  L.  Rep.  162)  Lord  Bsher, 
M.R.  expressly  reserved  the  point  whether  the 
presumption  applied  to  leases,  it  was  not  neces- 
sary to  actually  decide  the  question  for  the  pur- 
poses  of  the  case.  If  the  presumption  applies  to 
a  long  lease  it  must  apply  to  a  monthly  tenancy ; 
and  it  would  be  strange  that  a  presumption 
which  is  based  upon  a  theory  that  the  person 
selling  the  land  has  gone  away  from  the  land  is 
to  be  extended  to  a  man  who  has  only  parted 
with  his  interest  for  a  short  space  of  time. 
Upon  principle,  therefore,  the  presumption  should 
not  be  held  to  apply  to  a  lease.  Again,  there  is 
no  ground  for  saying  that  by  the  law  of  England 
the  presumption  applies  to  Grown  property.  The 
case  of  Lord  v.  Commissioners  of  Sydney  {ubi 
sup,)  might  have  been  otherwise  uecided  than  it 
in  fact  was  if  the  Crown  property  had  not  been 
situate  in  on  infant  colony.  [They  referred  to 
Alton  Woods  case  (1  Coke,  40) ;  Elphinstx>Qe  on 
the  Interpretation  of  Deeds,  p.  99 ;  and  Viner's 
Abridgment  O.  C.  26,  where  it  is  said :  "  The 
grants  of  the  King  are  favourably  interpreted  so 
as  no  prejudice  shall  accrue  to  the  King  by  con- 
struction or  implication  upon  his  grant  any 
more  than  he  truly  intended  by  it."]  The  case  of 
London  and  North-Western  Railway  Company  v. 
Mayor,  &c ,  of  City  of  Westminster  {ubi  sup.) 
related  to  a  conveyance  and  not  to  a  lease ;  and 
there  no  circumstances  were  adduced  to  rebut  the 
presumption.  Pry  or  v.  Petrie  (70  L.  T.  Rep. 
331 ;  (1894)  2  Ch.  11)  shows  that  although  the 
dimeosions  are  given  that  may  not  be  sufficient 
to  include  the  street,  and  that  the  other  circum- 
stances of  the  case  must  be  taken  into  considera- 
tion.   They  also  referred  to 

Squire  v.  Campbell,  1  Myl.  &  C.  459. 

[Hughes,  K.O. — The  ownership  of  the  soil  would 
hot  affect  the  powers  ctf  the  commissioners ;  the 
provisions  of  the  Act  would  enable  the  necessary 
works  to  be  done.] 

The  Solidtor-General  and  Vaughan  Hawkins 
for  the  Orowu. — The  broad  proposition  the  plain- 
tiffs must  establish  here  to  prove  their  case — and 
the  proposition  that  we  deny — is  this,  that  when 
land  is  vested  in  the  Crown  for  a  public  purpose, 
with  the  obligation  of  carrying  out  that  purpose 
(which  enures  not  only  for  the  benefit  of  the 
inhabitants  of  the  place,  but  for  the  public  in 
general),  then  a  lease  of  a  portion  of  such  land 
will  entail  the  consequences  which  must  follow 
if  the  presumption  applies.  That  this  propo- 
sition cannot  be  established  is  clear,  we  submit, 
when  the  origin  of  the  presumption  is  investigated. 
It  is  seen  from  the  judgments  in  Doe  d.  Pring  v. 
Pearsey  {ubi  sup.)  and  Berridge  v.  Ward  {ubi 
sup.)  that  the  idea  underlying  the  origin  of  the 
presumption  is  this — that  the  adjoining  owner 
gave  up,  not  the  soil  of  the  highway,  but  merely  a 
user ;  so  that  when  the  owner  passed  a  house  next 
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the  highway y  he  passed  the  soil  of  the  adjoining 
part  ox  the  highway,  which  had  never  been  segre- 
gated. That  being  so,  the  presumption  cannot 
even  apply  in  the  case  of  an  owner  laying  out  a 
building  estate,  because  in  that  case  he  takes  the 
road  and  segregates  it  itself  for  the  general 
purposes  of  the  estate,  and  does  not  in  any  way 
intend  to  convey  a  portion  of  the  road  to  the 
persons  on  each  side  of  the  street.  And  this,  we 
submit,  will  be  found  to  be  the  result  of  the  cases. 
They  referred  to 

Bechett  v.  Corporation  of  Leeds  {ubi  sup.) ; 
Leigh  v.  Jack  {ubi  sup.). 

How  much  less  does  the  rule  apply  in  the  case  of 
the  owner  being  a  public  body  with  public  trusts 
and  obligations?  The  plaintiffs  havtf  said  that 
the  rule  applies,  although  admitting,  as  they 
must  do,  that  the  soil  might  be  rooted  up  by  the 
commissioners  for  the  purposes  specified  in  the 
Acts.  If,  then,  it  is  subject  to  obligations  of  that 
kind,  the  mere  fact  that  there  are  obligations  put 
an  end  to  the  idea  that  the  owner  making  the 
lease  had  no  reason  for  retaining  the  property  for 
his  own  purpose  and  for  his  own  use.  There 
cannot  be  the  limited  application  contended  for, 
because  the  presumption  entirely  arises  upon  the 
fact  that  the  land  may  be  very  well  allowed  to 
pass  with  what  it  had  already  been  associated 
with — ^namely,  the  adjoining  land.  But  where 
there  exist  reasons  which  necessitate  acts  of 
ownership  over  the  soil  itself,  that  fact  puts 
an.  end  to  the  possibility  of  applying  the  pre- 
sumption as  to  the  ownership  to  the  middle 
of  the  road.  As  regards  grants  and  leases 
Dfi-fde  by  the  Crown,  Sir  W.  Scott  said  in  The 
Bebeehak  (1  0.  Bob.  227)  :  "  All  grants  of  the 
Crown  are  to  be  strictly  construed  against  the 
grantee,  contrary  to  the  usual  policy  of  the  law 
in  the  consideration  of  grants,  and  upon  this 
jost  ground,  that  the  prerogatives  and  rights  and 
emoluments  of  the  Crown  being  conferred  upon 
it  for  great  purposes,  and  for  the  public  use,  it 
shall  not  be  intended  that '  such  prerogative, 
right's,  and  emoluments  are  diminished  by 
any  grant  beyond  what  such  grant  by  neces- 
sary and  unavoidable  construction  shall  take 
away.**  Bex  v.  Inhabitants  of  Hatfield  (4  A.  &  E. 
156)  was  the  case  of  a  public  authority,  beiug  an 
indictment  against  a  township.  The  highway 
was  made  under  an  Inolosure  Act  which  enabled 
the  township  to  make  the  roadway,  and  to  grant 
certain  allotments  along  the  side  of  the  highway. 
It  was  necessary  to  argue  that  half  the  ros^  went 
with  the  adiacent  allotment.  But  Lord  Denman, 
C.J.  said  this :  "  And  it  appears  to  be  inferred 
that  the  soil  on  each  side  of  the  road  must  be 
considered  as  passing  to  the  same  townships  in 
which,  by  the  local  Acts  the  neighbouring  allot- 
ments are  placed.  But  I  do  not  think  that  any 
legal  presumption  can  arise  as  to  the  ownership  of 
soil  in  a  road  where  the  road  is  defined  for  the 
first  time  under  a  newly  created  authority."  They 
also  referred  to  : 

London  and  North-  Western  Railway  Company  v. 

Mayor,  ^c,  of  City  of  Westminster  {ubi  sup.) ; 
Lord  V.  Commissioners  of  Sydney  {ubi  sup.) ; 
Be  White*s  Charities  {ubi  sup.) ; 
Haynes  v.  King  {ubi  sup.) ; 
Leigh  v.  Jack  {ubi  sup.). 

They  further  contended  that,  under  sect.  34  of 
the  Act  of  1813,  the  commissioners  had  no  power 


to  demise,  in  the  manner  the  plaintiffs  alleged 
they  had  demised,  the  soil  of  the  street. 

Hughes,  K.C.  and  Dighton  Pollock  in  reply. — 
It  is  seen  from  the  Act  of  1816  that  neither  the 
Commissioners  of  Woods  and  Forests  nor  the 
Crown  had  the  power  or  the  duty  of  repairing  the 
street ;  that  had  passed  under  the  Act  to  a  new 
body  of  commissioners.  [Jotob,  J. — It  does  not 
seem  to  me  material  whether  this  duty  lay  on 
the  grantors  or  on  some  other  public  body.] 
There  is  no  doubt  that  in  discovering  whether 
the  presumption  applies  the  court  should  take 
into  account  all  the  circumstances  known  to  both 
parties.  These  circumstances  show  that  at  the 
date  of  the  lease  the  sti'eet  was  formed  and  was 
called  Regent-street.  That  being  so,  the  case  of 
Leigh  v.  Jack  (ubi  sup.)  will  be  found  to  be  in 
the  plaintiffs*  favour.  As  regards  the  vaults,  the 
general  words  in  a  lease  contain  nothing  beyond 
the  parcels  as  properly  understood.  More  pro- 
bably the  plaintiffs  were  allowed  to  remain  in 
possession  of  the  vaults,  because  it  was  under- 
stood they  passed  as  a  matter  of  course  under 
the  lease.  The  commissioners  under  the  Act  of 
1816  had  the  fullest  powers  given  them  as  regards 
the  street ;  since  their  powers  were  assured  therti 
was  less  reason  for  them  retaining  the  subsoil. 
Thus  the  presumption  is  (strengthened  where  a 
public  authority  is  concerned.  Where  there  is  an 
ordinary  building  estate  laid  out  in  plots  and 
sold  or  leased  in  plots  and  the  roads  nave  not 
in  fact  been  dedicated  to  the  public  or  taken 
over  by  the  public,  the  owners  may  very  reason- 
ably want  to  retain  possession  of  the  sites  of  the 
roads  until  they  have  been  made;  having  no 
public  powers  given  them  to  make  up  the  streets 
or  repair  them,  the  owners  must  necessarily  retain 
the  ownership  of  the  soil.  Lord  v.  Commissioners 
of  Sydney  {ubi  sup.)  shows  that  a  grant  by  the 
Crown  must  now  receive  exactly  the  same  con- 
struction as  a  grant  by  the  subject.  On  principle 
it  would  appear  that  the  presumption  must  apply 
to  a  lease  as  well  as  to  a  grant,  for  it  can  be 
understood  how  a  man  who  is  making  a  grant 
would  reserve  to  himself  the  soil  of  the  street, 
but  not  why  he  would  reserve  the  soil  on  a  lease. 
They  refen^ed  to 

Dwyer  v.  Rich,  6  Ir.  Bep.  0.  L.  Ex.  144  ; 
Tilbury  v.   Silva,  62   L.   T.  Bep.    254;    45    Ch. 
Div.  98. 

Again,  the  surrounding  circumstances  must  be 
regarded  as  they  existed,  not  at  the  date  of  the 
lease,  but  at  the  date  of  the  contract.  Many 
important  events  might  have  happened  between 
these  dates,  and  it  cannot  be  assumed  that  the 
parties  would  ignore  these  events  in  the  lease 
altogether.    They  also  cited 

Tunbridge  Wells  Corporation  v.  Baird,  74  L.  T. 
Rep.  385 ;  (1896)  A.  C.  434. 

JoTCB,  J. — I  suppose  there  is  a  presumption 
that  where  persons  own  the  land  by  the  side  of  a 
street,  in  the  absence  of  evidence  or  knowledge  of 
what  the  real  facts  were,  they  own  half  of  the 
sou  usque  ad  medium  filum  vias.  But  of  course 
that  presumption  is  displaced  or,  rather,  cannot 
be  held  to  be  true  in  a  case  where  we  have  evidence 
and  know  all  the  facts  existing  at  the  time.  In 
the  present  case  we  have  various  evidence  and  we 
really  know  the  history  of  what  has  taken  place 
with  reference  to  No.  220,  Regent- street  and  the 
neighbourhood.     The  presumption  which  I  have 
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mentioned  really  has  no  application  to  this  case, 
except  perhaps  if  it  were  necessary  to  determine 
who  was  entitled  to  the  soil  on  the  site  of  the  old 
Swallow-street.  Here  we  have  the  history,  we 
have  the  Act  of  Parliament,  the  deposited  plan, 
and  we  have  the  minutes  of  the  commissioners, 
^ow,  the  plaintiffs  claim  to  be  entitled  to  half  the 
soil  of  Regent-street  as  it  now  stands  under  the 
lease  of  the  7th  Feb.  1823  of  No.  220,  Kegent- 
street ;  and  the  lease  mentions  Regent-street  as 
then  forming  and  called  or  intended  to  be  called 
Regent- street.  Now,  if  any  ordinary  person  read 
through  that  lease  from  beginning  to  end — by  an 
ordinary  person  I  mean  not  a  lawyer,  a  layman — I 
am  sure  it  would  never  occur  to  him  that  that 
lease  passed'  the  ownership  in  any  way  of  the 
soil  of  any  part  of  Regent-street,  when  he  sees 
how  the  parcels  are  described  in  the  lease.  The 
contention  of  the  plaintiffs  in  this  case  can  only 
be  supported  by  recourse  to  a.  presumption  of  law 
which  for  convenience  I  will  take  as  stated  in 
Elphinstone's  Interpretation  of  Deeds,  at  p.  179  : 
**  By  the  conveyance  of  land  abutting  on  a  high- 
way, the  primd  facie  presumption  of  law  in  the 
absence  of  evidence  of  ownersnip  is  that  the  strip 
of  the  high  road  usque  ad  medium  filum  passes. ' 
That  is  the  case  of  Beckett  v.  Corporation  of 
Leeds  {uhi  sup.)  and  other  cases;  and  there  are 
various  instances  and  modifications  of  that  rule 
stated  in  the  foUowing  pages.  In  particular  I 
observe  in  Lord  Blackburn's  judgment  in  the 
case  of  Plumstead  Board  of  Works  v.  British 
Land  Company  {vhi  sv/p.)  ne  says  that  it  has 
always  been  held  enough  to  rebut  that  presump- 
tion where  there  was  anything  to  show  that  it 
was  not  the  intention  to  convey  any  part  of  the 
road.  Now,  the  lease,  as  1  mentioned,  speaks  of 
Regent-street  as  "  now  forming,"  but  the  contract 
for  the  lease  practically  was  made  some  two  years 
or  so  previously,  and,  as  at  present  advised,  1  am 
of  opinion  that  it  is  the  date  of  the  contract 
that  must  be  referred  to  for  the  purpose  of 
settling  the  rights  of  the  parties  with  reference 
to  this  point,  and  not  the  date  of  the  convevance. 
For  that  I  refer  to  the  very  analogous  case,  before 
the  Gourt  of  Appeal,  of  Broomfield  v.  WUliams  (76 
L.  T.  Rep.  243;  (1897)  1  Oh.  602),  and  what 
Rigby,  L.J.  there  said :  *'  But  one  thing  is  clear, 
that  this  presumption  may  be  rebutted  by 
evidence  of  the  surrounding  circumstances  which 
lead  to  the  inference  that  no  part  of  the  soil  of 
the  highway  was  intended  to  pass  by  the  convey- 
ance." As  as  been  mentioned  in  the  course  of 
the  arguments,  views  have  been  expre8S<)d  by 
various  judges  as  to  whether  the  presumption 
ever  applies,  as  to  how  it  applies  to  bouses  in 
a  town,  or  whether  it  applies  to  a  building 
estate,  as  Gottoo,  L.J.  remarked  in  Leigh 
V.  Jack  {uH  sup.).  Now,  the  rule  is  stated 
to  be  founded,  or  the  reason  is  stated  to  be 
founded,  on  a  supposition  which  is  variously 
stated.  In  Doe  d,  Pring  v.  Pearsey  (7  B.  &  C. 
304,  at  p.  306)  Bayley,  J.  says:  "The  rule  is 
founded  on  a  supposition  that  the  proprietor  of 
the  adjoining  land  at  some  former  period  gave 
up  to  the  public  for  passage  all  the  land  between 
his  inclosure  and  the  middle  of  the  road,"  and 
the  reason  is  stated  in  various  ways,  and  other 
reasons  I  think  have  been  given  for  this  presump- 
tion. But  none  of  those  suppositions  is  really 
consistent  with  the  facts  of  this  case.  The  facts 
of  this  case  are  inconsistent  with  the  supposi- 


tions or  the  reasons  upon  which  the  'rule  is 
founded.  Now,  upon  a  perusal  of  the  Act  and 
the  map  I  am  of  opinion  that  the  site  of  the 
moiety  of  Regent-street  next  to  No.  220  was  land 
wanted  for  the  purposes  of  the  Act.  If  I  am 
right  in  that,  sect.  34  of  the  Act  does  not  confer 
upon  the  commissioners  any  power  to  sell  that 
particular  land.  Upon  the  construction  of  that 
section  I  myself  very  much  doubt  whether  there 
was  power  to  demise  it.  I  agree  there  are  diffi- 
culties upon  it,  but,  looking  at  the  terms  of  the 
section  and  looking  also  at  the  terms  and  object 
of  the  Act,  I  very  much  doubt  whether  the  com- 
missioners had  power  to  demise  anything  that 
was  wanted  for  the  purposes  of  the  Act.  But 
whether  that  be  so  or  not,  I  am  of  opinion  that 
there  was  not  one  single  real  object  or  reason  for 
their  leasing  this  mere  subsoil,  particularly  having 
regard  to  the  provisions  of  the  Act  with  reference 
to  the  road,  and  the  circumstances  of  the  case, 
while  to  my  mind  there  were  a  thousand  and  one 
reasons  against  their  doing  anything  of  the  kind. 
They  could  not  sell  it,  as  I  say,  if  I  am  right  and 
there  are  a  thousand  and  one  reasons  against  their 
demising  it  or  including  it  in  any  demise;  and 
the  very  least  that  could  be  said  in  my  opinion  is, 
it  would  have  been  a  very  ill-advised  thing  to  do, 
if  indeed  it  would  not  have  been  improper  and 
possibly  illegal.  Now,  in  the  view  I  take  of  this 
case  it  is  not  necessary  for  me  to  decide  whether 
a  lease  btands  for  this  purpose  upon  the  same 
footing  as  a  grant,  nor  is  it  necessary  for  me  to 
decide  whether  a  grant  or  lease  from  the  Grown 
stands  upon  a  different  footing  from  a  grant  or 
lease  by  a  private  person.  I  think  that  under  the 
circumstances  it  is  in  the  highest  degree  improb- 
able that  it  should  ever  have  been  intended  to 
demise  or  part  with  the  site  of  the  portion  which 
is  claimed  by  the  plaintiffs  of  what  is  the  soil  of 
Regen^ -street.  In  short,  if  ever  there  was  a  case 
where  it  was  to  be  inferred  from  the  surrounding 
circumstances  that  it  was  not  intended  to  pass  the 
site  of  the  moiety  of  the  street,  when  the  parcels 
in  the  demise  are  described  as  they  are  here  by 
dimensions  and  by  map,  in  my  opinion  this  is  the 
very  case.  The  result  is  that  in  my  opinion  no 
part  of  the  soil  of  what  is  now  Regent- street  was 
intended  to  be  included  or  is  comprised  in  the 
demise  made  by  the  lease  of  the  7th  Feb.  1823, 
and  there  must  be  a  declaration  to  that  effect. 

Solicitors  for  the  plaintiffs,  LunUey  and  LunUey. 

Solicitors  for  the  defendant  company,  Bose- 
Innes,  Son,  and  L,  Crick. 

Solicitor  for  the  Grown,  T.  W.  Gorst,  Solicitor 
to  Office  of  Woods  and  Forests. 


KING'S  BBNGH  DIVISION. 

Monday,  July  28,  1902. 

(Before  Biqham,  J.) 

Be   AN    Abbitbation    between    the     Man- 

CHESTEB    GaBBIAGE    AND     TbAMWAYS    GOM- 
PANT  AND  THE     MaNCHESTEB   GoBPOBATION 

AND  othebs.  (a) 

Tramways^  Local  authority — Pwrchaser  of  part — 
"  Lands,  buildings,  works,  materials,  andplant 
suitable  to  and  used*' for  undertaking — Tram- 
ways Act  1870  (33  &  34  Vict.  c.  78),  •.  43. 

By  sect.  43  of  the   Tramwa/ys    Act  1870  a  local 

(a)  iieported  bj  J.  And&ew  SriiAHAN,  Esq.,  B«rru(«.r  sA-Lm^^. 


MAGISTRATES'   CASES. 


25 


K.B.]    Be  Abbit.  Manchbstbb  Oabbiaqb,  &c.,  Go.  &  Manchbsteb  Gobpobation,  Ac,  [K.B. 


authority  is  empowered  wider  certain  circum- 
etancee  to  purchase  compuUorily  the  tramways 
within  its  district  **  upon  terms  of  paying  the 
then  value  .  ,  ,  of  the  tramways  and  all 
lands,  works,  matericus,  and  plant  of  the  pro- 
moters suitable  to  and  used  oy  them  for  the 
purposes  of  their  undertaking  within  such 
dUtrictr 
Where  part  of  the  tramways  ufithin  a  local  autho- 
rity's district  already  belonged  to  the  authority, 
but  were  worked  by  the  promoters  of  the  rest  of 
the  tramways  within  the  district  jointly  with 
such  promoters*  part,  on  the  local  authority  pur- 
chaeing  the  promoters*  part,  it  is  bound  under 
sect,  43  to  take  all  the  lands,  works,  materials, 
and  flant  used  by  the  promoters  for  the  joint 
worktng  of  the  whole  system  as  "  lands,  works, 
materials,  and  plant  of  the  promoters  suitable 
and  tued  by  them  for  the  purposes  of"  the  part 
of  the  tramways  belonging  to  the  promoters, 

AwABD  stated  in  the  form  of  a  special  case  for 
the  opinion  of  the  court  pursuant  to  sect.  7  of  the 
Arbitration  Act  1889. 

The  reference  was  under  sect.  43  of  the  Tram- 
ways Act  1870  (33  &  34  Vict.  c.  78)  and  the  question 
for  the  opinion  of  .the  court  was  as  to  the  proper  con- 
struction and  application  to  the  tramways  under- 
taking the  subject  of  the  reference  of  the  words 
of  that  section — namely,  "upon  terms  of  paying 
the  then  value  (exchisive  of  any  allowance  for  past 
or  future  pi*ofits  of  the  undertaking,  or  any  com- 
pensation for  compulsory  sale  or  other  considera- 
tions whatsoever)  of  the  tramways  and  all  lands, 
buildings,  works,  materials,  and  plant  of  the 
promoters  suitable  to  and  used  by  them  for  the 
purposes  of  their  undertaking  within  such 
district.*' 

The  system  of  tramways  in  question  was  as 
follows :  The  city  of  Manchester,  or  some  one  or 
other  of  the  local  authorities  which  were  defen- 
dants in  the  reference  (hereinafter  called  the 
'*  purchasing  authorities  *'),  had  constructed  under 
Parliamentary  powers  certain  tramways  in  and 
about  the  city  of  Manchester.  The  Manchester 
Carriage  and  Tramways  Company  (hereinafter 
called  the  "  claimants  )  had  under  Parliamentary 
powers  constructed  certain  other  tramways  in  and 
about  the  same  district.  The  relative  length  of 
the  tramways  constructed  by  the  purchasing 
authorities  and  of  the  tramways  constructed  by 
the  claimaots  (ex pressed  in  miles  of  single  track) 
was,  roughly  speaking,  as  sixty  to  forty. 

The  whole  of  the  tramways  constructed  by  the 
purchasing  authorities  (hereinafter  c<illed  the 
"  leased  lines ")  were  worked  by  the  claimants  or 
their  predecessors  in  title  under  leases  from  the 
purchasing  authorities  ever  since  their  construc- 
tion. The  whole  of  such  leases  expired  by  agree- 
ment upon  the  31st  May  1902.  The  claimants 
had  also  ever  since  their  construction  worked  the 
whole  of  the  tramways  constructed  by  the 
claimants  (hereinafter  called  the  "purchased 
lines ")  as  owners  in  connection  with  the  leased 
lines. 

The  whole  of  such  tramway  system,  including 
both  the  purchased  and  the  leased  lines,  formed 
one  united  system.  Although  different  sections 
of  the  leased  and  of  the  purchased  lines  were 
constructed  at  different  times  and  under  different 
Parliamentary  powers,  they  were  so  constructed 
with  the  view  of  their  being  worked  in  common 
Mao.  Gas.— Vol.  XXI. 


as  part  of  one  general  system  of  tramways  under 
the  common  management  of  the  claimants  and 
they  had  always  been  worked  as  such,  and  from 
a  practical  point  of  view  it  was  essential  to  the 
well-being  of  both  the  purchased  and  leased  Jines 
as  a  business  undertaking  that  they  should  be 
worked  as  part  of  one  system  and  under  common 
management.  The  purchased  lines  were,  as  a 
rule,  in  the  portions  of  the  district  remote  from 
the  centre  of  the  city  of  Manchester,  while  the 
leased  lines  were  aggregated  in  the  city.  When 
worked  under  one  management  and  in  common, 
the  resident  on  the  purchased  lines  in  the  suburbs 
was  enabled  to  be  carried  over  the  purchased  and 
the  leased  lines  to  his  place  of  business  in  the 
city  in  the  morning  and  similarly  to  return  to 
his  house  in  the  suburbs  in  the  evening,  each  of 
these  journeys  being  made  by  a  single  journey 
and  without  change  of  carriage. 

At  the  times  when  the  leased  lines,  or  most  of 
them,  were  constructed,  local  authorities  were  not 
permitted  by  Parliament  to  work  their  own  tram- 
ways after  construction,  but  were  compelled  to 
lease  them  to  other  undertakers,  and  consequently 
in  none  of  the  Acts  or  orders  under  which  the 
leased  lines  were  constructed  did  the  purchasing 
authorities  obtain  Parliamentary  powers  for  the 
acquisition  of  depots  for  the  stabling  of  hordes, 
housing  of  cars,  and  the  like ;  nor  did  the  capital 
powers  conferred  upon  them  include  any  sums  for 
the  provision  of  depots,  rolling  stock,  or  horses, 
or  generally  for  the  purpose  of  working  the  lines. 
Up  till  a  comparatively  recent  period  tramway 
lines  were  generally  worked  by  horse  traction, 
and  therefore  it  was  essential  that  any  persons 
who  accepted  a  lease  of  the  leased  lines  should 
themselves  provide  such  depots,  rolling  stock, 
horses,  &c.  In  the  present  case  the  whole  of  the 
depots,  rolling  stock,  horses,  and  plant  had  been 
provided  by  the  claimants  at  tneir  own  cost 
for  the  purpose  of  working  both  the  purchased 
and  leased  Imes,  and  such  depots  had  been  situate 
at  such  places  as  were  most  convenient  for  work- 
ing sections  of  the  purchased  and  leased  lines 
together  as  continuous  routes. 

So  long  as  the  local  authorities  were  not  per- 
mitted to  work  their  own  lines  themselves,  but  of 
necessity  had  to  do  so  by  their  lessees,  it  was 
indispensable,  in  order  that  the  authorities  might 
have  a  real  competition  between  intending  lessees, 
that  the  local  authorities  should  be  able  to  offer 
any  lessee  the  use  of  the  requisite  depots,  cars, 
and  horses,  and  this  the  local  authorities  were 
able  to  offer  by  reason  of  the  wordd  already 
quoted  in  sect.  43  of  the  Tramways  Act  1870, 
that  the  undertakers  were  to  part  with  ''all 
lands,  buildings,  works,  materials,  and  plant  of 
the  promoters  suitable  to  and  used  by  them 
for  the  purposes  of  their  undertaking  within 
such  district.^'  The  arbitrator  did  not  doubt 
that  if  the  local  authorities  had  in  the  pre- 
sent case  intended  to  continue  horse  traction, 
and  certainly  if  they  had  been  compelled  to 
work  the  lines  by  leasing  them,  they  would  have 
insisted  on  their  power  to  acquire  all  the  above 
matters. 

The  depots  in  question  in  the  arbitration,  with 
the  exception  of  one  (the  Pendleton  depot,  which 
had  been  used  as  a  place  of  repairs  to  rolling 
stock,  and  the  like),  were  the  places  in  which  the 
horses  and  oars  were  housed  and  kept  for  the 
servioe  of  the  tramway  lines. 
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Every  one  of  such  depots  served  partly  the 
purchased  and  partly  the  leased  lines,  and  there 
was  no  instance  in  the  whole  system  in  which  a 
depot,  or  the  horses  or  cars  therein  contained, 
had  heen  used  exclusively  for  the  surface  of  either 
a  section  of  the  purchased  or  a  section  of  the 
leased  lines. 

Upon  the  expiration  of  the  requisite  respective 
periods  from  the  dates  of  the  powers  authorising 
the  construction  of  the  same,  the  respective 
purchasing  authorities  duly  gave  notice  to  the 
claimants,  under  sect.  43  of  the  Tramways  Act 
1870,  requiring  them  as  promoters  to  sell  to  the 
purchasing  authorities  the  respective  sections  of 
the  purchased  lines  which  were  within  their 
respective  districts,  including  such  material  and 
plant,  if  any,  of  the  claimants  as  under  the 
provisions  of  that  section  were  required  to  be 
included  in  the  sale. 

Sir  Frederick  Bramwell  was  appointed  by  the 
Board  of  Trade  arbitrator  to  determine  the  value 
(exclusive  of  any  allowance  for  past  or  future 
profits  of  the  undertaking,  or  any  compensation 
for  compulsory  sale  or  other  consideration  what- 
soever) of  the  purchased  lines  of  tramways  and 
of  all  lands,  buildings,  works,  materials,  and 
plant  of  the  claimants  suitable  to  and  used  by 
them  for  the  purposes  of  the  undertaking  autho- 
rised by  the  orders  and  Acts  of  Parliament 
relaing  to  such  undertaking. 

By  powers  conferred  by  sect.  27  of  the  Man- 
chester Gorporation  Tramways  Act  1899  and 
sect.  37  of  the  Manchester  Gorporation  Tramways 
Act  1900,  the  proceedings  of  all  the  purchasing 
authorities  were  consolidated,  and  the  arbitrator 
was  enabled  to  award  one  entire  purchase  money 
for  all  the  tramways  within  the  districts  of  the 
purchasing  authorities. 

At  the  arbitration  no  legal  question  arose  with 
reference  to  the  valuation  of  the  permanent  way 
of  the  tramway  lines,  but  the  legal  contention 
between  the  parties  was  confined  to  the  questions 
as  to  how  much  of  the  respective  depots  and  of 
the  horses,  cars,  and  other  plant  used  by  the 
claimants  for  the  purpose  of  working  the  leased 
and  the  purchased  lines  were  to  be  purchased 
and  paid  for  by  the  purchasing  authorities  under 
the  provisions  of  sect.  43  of  uie  Tramways  Act 
1870. 

The  purchasing  authorities  did  not  contend 
before  the  arbitrator  that  they  were  not  bound 
to  purchase  and  pay  for  some  portion  of  each 
of  the  depots  (including  the  Tendleton  and 
Ashton  depots)  and  some  portion  of  the  horses, 
cars,  and  other  plant  contained  in  each  depot,  but 
they  contended  that  they  were  only  bound  to 
purchase  or  pay  for  such  portion  of  each  depot 
and  of  the  horses,  cars,  and  other  matters  and 
things  contained  therein  as  was  equivalent  to  the 
proportion  which  the  number  of  car  miles  run 
upon  the  purchased  lines  bore  to  the  number  of 
car  miles  run  upon  the  leased  lines  and  the  pur- 
chased lines  together,  or,  roughly  speakine,  about 
17  per  cent,  of  the  total.  In  other  words,  they 
claimed  that  the  value  of  so  much  of  the  depots, 
cars,  horses,  &c.,  as  according  to  this  method 
might  be  said  to  be  attributable  to  the  working 
of  the  leased  lines  was  to  be  excluded  altogether 
from  the  arbitrator's  consideration  in  arriving  at 
the  value  of  the  tramways  undertaking. 

The  claimants,  on  the  other  hand,  contended 
that,  as  the  whole  of  the  depots  and  all  the  horses 


and  cars  were  used  for  the  tramways  undertaking 
as  a  whole  and  none  of  them  exclusively  for  the 
purchased  or  the  leased  lines,  the  whole  must 
DC  purchased  by  the  purchasing  authorities,  and 
that  the  arbitrator  had  no  jurisdiction  as  referee 
to  make  any  severance  either  of  the  buildings  or 
of  the  horses,  cars,  or  plant  which  were  contained 
in  any  particular  depot;  that  the  whole  were 
suitable  to  and  used  by  them  for  the  purposes  of 
their  undertaking  within  the  meaning  of  sect.  43 
of  the  Tramways  Act  1870.  Guided  by  this  view, 
the  counsel  for  the  claimants  not  only  did  not 
offer  any  evidence  of  their  own  upon  the  principle 
of  apportionment  put  forward  by  the  purchafting 
authorities,  but  even  refrained  from  cross-exami- 
nation in  relation  thereto  on  the  ground  that  the 
principle  of  apportionment  (if  any)  was  not  a 
matter  of  evidence.  They  further  suggested,  on 
the  question  as  to  which  of  the  purchasing 
authorities  should  pay  for  particular  depots,  &c., 
that  where  a  depot  served  tramways  in  the  dis- 
trict of  more  than  one  of  the  purchasing  autho- 
rities that  authority  which  first  gave  notice  to 
purchase  its  tramways  was  bound  to  take  the 
whole  of  the  depots,  cars,  and  horses  which 
served  them  although  they  might  also  serve  some 
other  lines  without  the  district. 

The  arbitrator  held  that  the  contentions  of  the 
claimants  ought  to  prevail,  and  awarded  and 
determined  on  the  basis  suggested  by  them  that 
the  value  of  their  undertaking  within  the  respec- 
tive districts  of  the  purchasing  authorities  (ex- 
clusive of  any  allowance  for  past  or  future  profits 
of  the  undertaking,  or  any  compensation  for  com- 
pulsory sale  or  other  consideration  whatsoever), 
including  the  tramway  and  all  their  lands,  build- 
ings, works,  materials,  and  plant  suitable  to  and 
used  by  them  for  the  purposes  of  their  under- 
taking within  such  districts  respectively,  was  the 
sum  of  499,068Z.,  which  the  arbitrator  appor- 
tioned among  the  various  purchasing  authorities. 
In  the  alternative,  should  the  court  be  of  opinion 
that  the  arbitrator  was  wrong  and  that  the  con- 
tention of  the  purchasing  authority  should  pre- 
vail, he  determined  the  value  of  the  undertaking 
to  be  229,353Z.,  and  apportioned  the  same. 

Fletcher  Mordton,  K.G.  {W.  H,  Eldridge  and 
E.  T.  Sandare  with  him)  for  the  claimants. 

BaUov/r  Broivne,  K.G.  (Lawaon  Walton,  K.G. 
and  worge  Rhodes  with  him)  for  the  purchasing 
authorities. 

The  arguments  of  counsel  sufficiently  appear 
from  the  above  summary  of  the  arbitrator's 
award  and  the  following  judgment  :— 

BiGHAM,  J. — By  the  43rd  section  of  the  Tram- 
ways Act  1870  it  is  competent  for  a  local 
authority  in  certain  circumstances  by  written 
notice  to  require  the  promoters  of  any  tramway  in 
the  district  of  the  authority  to  sell  their  under- 
taking, or  so  much  of  it  as  is  within  the  district, 
upon  terms  of  paying  the  value  of  the  tramway, 
and  of  all  lands,  buildings,  works,  material,  and 
plant  of  the  promoters  suitable  to  and  used  by 
them  for  the  purposes  of  their  undertaking  within 
such  district.  I  have  to  determine,  in  this  case, 
upon  what  principle  the  value  of  ''all  lands, 
buildings,"  txc.,  is  to  be  determined.  The  cir- 
cumstances in  which  the  question  arises  are  fully 
and  clearly  set  out  in  the  case  stated.  Shortly, 
they  are  as  follows:  The  claimants,  the  Man- 
chester Garriage  and  Tramways  Gompany,  were 
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the  lesseee  from  the  Manchester  Oorporation  of  a 
namber  of  tramways  in  that  city.  They  were 
also  the  owners  of  other  lines  in  the  city,  and  of 
lines  running  through  about  a  dozen  urban  dis- 
tricts  outside  and  around  the  city.  They  worked 
both  the  leased  lines  and  their  own  lines  as  one 
undertaking,  the  two  together  forming  in  fact 
one  system,  and  this  was  the  only  practicable 
way  of  working  them.  For  the  general  purposes 
of  the  whole  undertaking  they  acquired  or  ouilt 
depots,  stables,  <&c.,  in  different  places,  and 
they  purchased  cars,  horses,  and  plant  which 
were  used  indiscriminately  over  the  whole  system. 
The  lease  from  the  corporation  of  the  lines  in  the 
city  fell  in,  and  the  corporation,  having  in  view 
the  acquisition  and  working  of  the  whole  system 
by  themselves,  granted  no  renewal.  In  order  to 
gtit  possession  of  that  part  of  the  system  which 
belonged  to  the  tramway  company  (the  claimants 
in  this  casej  the  corporation  served  the  company 
with  a  notice,  under  the  43rd  section  of  the  Act 
of  1870,  requiring  the  company  to  sell  such  part 
of  the  lines  of  the  system  as  was  within  the 
city  and  belonged  to  the  company,  and  at  the 
same  time  they  procured  the  different  local 
authorities  to  serve  similar  notices  with  reference 
to  those  lines  which  were  within  the  districts  of 
those  authorities.  The  scheme  of  the  corporation 
was  to  acquire  the  whole  of  the  lines,  to  find  all 
the  necessary  money  for  the  purchase,  and  then 
to  electrify  the  whole  system  and  work  it  for 
their  own  profit,  and  for  ike  profit  of  the  different 
districts.  The  parties  were  not  able  to  agree 
upon  the  sum  of  money  to  be  paid  by  the  corpo- 
ration and  the  different  districts  for  the  property 
to  be  acquired,  and  thereupon  the  matter  was 
left  to  the  decision  of  Sir  Frederick  Bramwell, 
who  was  to  inquire  into  it,  and  to  fix  one  entire 
sum  as  the  value  of  all  the  tramways  undertakings 
within  the  districts  of  the  purchasing  authorities, 
and  to  ajf  portion  such  sum  amongst  the  purchasing 
authorities,  and  to  decide  what  property  or  things 
other  than  the  permanent  way  of  the  tramways 
within  their  respective  districts  should  be  trans- 
ferred to  the  respective  purchasing  authorities  by 
the  claimants  in  respect  of  the  purchasing  autho- 
rities' proportion  of  the  purchase  money.  When 
Sir  Frederick  Bramwell  began  the  hearmg  of  the 
inquiry  a  difficulty  at  once  arose.  The  cliumants, 
the  tramway  company,  asked  that  in  making  the 
valuation  all  the  depots,  horses,  cars,  and  plant 
should  be  included.  On  the  other  huid  the 
oorporation  and  the  district  authorities  contended 
that,  as  the  depots,  cars,  horses,  and  plant  were 
all  used  by  the  claimants,  not  merely  for  the 
pnipoees  of  the  lines  beinff  valued  under  the 
arbitration,  but  also  for  the  purposes  of  the 
leased  lines  with  which  the  arbitration  had  no 
ooncem,  it  would  not  be  right  to  make  them  pay 
for  the  whole.  They  admitted  that  they  ought  to 
pay  some  part,  ana  they  suggested  a  principle 
opKtm  which  that  part  should  be  ascertained.  The 
principle  was  that  of  ascertaining  the  number  of 
miles  run  on  the  lines  of  the  districts  and  the 
namber  of  miles  run  on  the  whole  system,  and 
then  fixing  the  amount  which  the  districts  should 
pay  for  each  depot,  horse,  or  car,  in  accordance 
with  the  proportion  which  one  bore  to  the 
other.  The  application  of  this  principle,  followed 
as  it  must  be  by  a  schedule  of  the  portions  of 
each  depot  and  of  each  chattel  to  be  taken  over, 
presentB  to  my  mind  great  difficulties ;  but  ^ 


difficulties  are  apparently  not  insuperable,  for 
Sir  Frederick  Bramwell  has  been  able,  in  the  22Dd 
paragraph  of  the  case,  to  make  an  alternative 
award  on  the  suggested  footing.  There  is  cer- 
tainly something  to  be  said  for  the  contention  of 
the  corporation,  because  the  effect  of  the  claim- 
ante'  demand,  if  acceded  to,  will  be  to  make  the 
corporation  compulsory  buyers  of  so  much  of  the 
depots  and  plant  as  may  be  said  to  serve  the 
purposes  of  the  leased  lines,  which  the  corporation 
are  not  buying  for  the  reason  that  those  lines 
already  belong  to  them.  The  claimants,  in  support 
of  their  demand,  contend  that  by  agreement  the 
arbitrator  is  to  find  one  sum  to  be  paid  for  the 
whole  of  the  owned  lines,  and  for  the  depots  and 
chattels  used  for  the  purposes  of  those  lines, 
and  they  say  that  as  all  the  depots  and 
chattels  were  suitable  to  and  used  for  the  pur- 
poses of  the  whole  system  and  on  every  part 
of  it,  they  should  be  taken  over  and  paid  for  by 
the  corporation.  I  have  no  doubt  that  if  the  corpo- 
ration had  intended  to  continue  horse  traction  they 
would  have  been  glad  and  would  have  insisted 
on  their  right  to  acquire  the  whole  of  their  pro- 
perties which  they  now  wish  to  avoid  taking  and 
paying  for.  But,  as  I  have  said,  the  intention  is 
to  electrify,  and  with  such  a  new  method  of  traction 
it  is  obvious  that  the  depots  (consisting  largely  of 
stables),  the  horses  and  the  cars  will  be  of  very 
little  use.  But  the  different  considerations 
before  me  on  the  one  side  and  the  other 
appear  to  me  to  be  beside  the  point.  The 
question  is  whether  the  arbitrator  in  making 
his  award  is  bound  to  exclude  from  his 
consideration  some  part  of  the  properties  in 
question,  by  reason  of  the  fact  that  though  the 
whole  of  such  properties  were  used  with  the 
tramways  now  being  acauired  they  were  also  used 
for  the  purposes  of  the  leased  lines  which  are  not 
being  acquired.  To  answer  that  question  I  must- 
look  to  the  facts  of  the  case,  and  for  the  law  I 
must  look  to  the  statute.  Now,  in  effect  the 
arbitrator  finds  that  all  the  depots  and  plant  were 
suitable  to  and  used  for  every  part  of  tne  system. 
That  finding  I  cannot  disturb,  nor  would  I  disturb 
it  if  I  could;  I  can  understand  that  different 
circumstances  might  have  justified  a  different 
finding,  and  I  do  not  suppose  or  wish  it  to  be 
thought  that  the  finding  here  is  to  be  regarded  as 
a  precedent  in  other  cases  where  the  considera- 
tions may  be  very  different.  The  arbitrator, 
having  arrived  at  this  conclusion  of  fact,  was  of 
opinion  that  imder  the  words  of  the  statute  he  was 
bound  to  accede  to  the  demand  of  the  claimants. 
Ought  I  to  differ  from  him  ?  I  think  not.  It 
seems  to  me  that  it  would  be  a  mistake  in  the 
circumstances  of  this  case  to  say  that  because 
the  property  in  question  was  suitable  to  and  used 
for  the  purposes  of  the  leased  lines  it  therefore 
cannot  be  said  to  be  suitable  to  and  used  for  the 
purposes  of  the  undertakings  to  be  acquired  under 
the  award.  The  statute  does  not  limit  the  pro- 
perty to  be  paid  for  to  that  which  is  exclusively 
used  or  suitable  only  for  the  purposes  in  question, 
and  it  does  say  that  the  property  to  be  paid  for 
shall  comprise  "  alL"  A  good  deal  of  stress  was 
laid  by  Mr.  Balfour  Browne  on  t^  words  *'  within 
such  district "  as  supporting  his  contention,  but 
I  think,  when  it  is  remembered  that  the  lines  in 
each  district  form  part  of  one  whole  system,  it  is 
not  unreasonable  to  say  that  the  whole  under- 
taking is  within  each  district  for  the  purposes  of 
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this  section  of  the  Act.  I  am  of  opinion  that  the 
first  of  Sir  Frederick  Bram weirs  alternative 
awards  is  right,  and  that  the  claimants  are 
entitled  to  be  paid  the  sum  found  to  be  due  on 
that  footing — ^namely,  496,068Z. ;  and  the  costs 
will  be  the  costs  of  the  claimants. 

Judgment  accordingly. 

Solicitors  for  the  Manchester  Carriage  and 
Tramways  Company,  Ayrton,  Biscoe,  and  Barclay, 
agents  for  Brett,  Hamilton,  and  Tarholton,  Man- 
chester. 

Solicitors  for  the  Manchester  Corporation, 
Austin  and  Austin,  agents  for  W,  JJ.  Talbot,  Town 
Clerk,  Manchester. 


Monday,  Oct,  27, 1902. 

(Before    Lord   Alybrstonb,  C.J.,  Wills  and 

Channell,  JJ.) 

Guardians  of  Ormskirk  Union  (apps.)  v. 
Guardians  of  Chorlton  Union  (resps.).  (a) 

Poor  law  —  Settlement  —  Fawper — Removal — Jn- 
Btitution  for  paying  patients — Residence  in — 
Exemption  of  "  a  patient  in  a  hospital  ** — Poor 
Removal  Act  1846  (9  &  10  Vict.  c.  66),  «.  1— 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876  (39  &  40  Vict.  c.  61),  s.  34. 

A  pauper  was  admitted  as  a  patient  into  a  home 
for  epileptics  for  the  purpose  of  receiving  treat- 
ment for  the  disease  of  epilepsy.  The  home  was  an 
institution  founded  and  partially  endowed  by 
the  founder  jor  the  care  and  treatment  of  persons 
suffering  from  epilepsy,  and  consisted  of  build- 
ings and  a  farm,  and  the  site  was  chosen  so  as 
to  permit  trie  paiients  to  have  the  benefit  of  hos- 
pital treatment  in  combination  with  outdoor  life, 
suitable  employment,  and  recreation.  It  was 
supported  by  donations,  subscriptions,  and  pay- 
ments made  by  the  patients,  and  had  a  regular 
medical  staff  and  nurses.  The  pauper  had  been 
in  the  home  for  many  years,  but  had  been  dis- 
charged therefrom. 

Held,  thai  the  home  was  a  "  hospital "  within  the 
meaning  of  sect,  1  of  the  Poor  Itemoval  Act  1846, 
and  tMit  the  pauper  while  in  the  home  was 
"  confined  as  a  patient  in  a  hospital,**  and  did 
not  by  reason  of  such  residence  in  the  home  for 
more  than  three  years  acquire  a  legal  settle- 
ment in  the  parish  in  which  the  hoine  was 
sitv>ate. 

Case  stated  by  consent  and  by  order  of  Backnill, 
J.  in  pursuance  of  sect.  11  of  12  &  13  Yict.  c.  45 
(the  Quarter  Sessions  Act  1849). 

On  the  10th  Jan.  1902  the  respondents  (tbe 
Guardians  of  the  Poor  of  the  Chorlton  Union) 
obtained  an  order  of  two  justices  of  the  peace  for 
the  city  of  Manchester  adjudging  the  settlement 
of  a  pauper  to  be  in  the  township  of  Maghull,  in 
the  Ormskirk  Union,  in  the  county  of  Lan- 
caster. 

In  Feb.  1902  the  ap^llants  (the  Guardians  of 
the  Poor  of  the  Ormskirk  Union)  gave  notice  of 
appeal  against  the  order  to  the  general  quarter 
sessions  of  the  peace  for  the  city  of  Manchester, 
and  such  appeal  was  at  the  quarter  sessions  on 
the  13th  March  entered  and  respited. 

The  pauper  was  about  twenty-four  years  of  age, 
and  was  in  April  1893  admitted  as  a  patient  into 

(a)  Reported  by  W.  W.  Obb,  Eaq.,  B«rrii(er«fe-L*w. 


an  institution  called  the  Home  for  Epileptics  &t 
Maghull,  suffering  from  the  disease  of  epilepsy, 
for  the  purpose  of  receiving  care  and  treatment 
and  if  possible  of  obtaining  a  cure  of  such  disease 
and  he  remained  continuously  receiving  such  care 
and  treatment  in  such  institution  from  the  date 
of  his  admission  until  the  8th  Jan.  1902,  when  he 
was  discharged  as  incurable.  Thereupon  he 
became  an  inmate  of  the  workhouse  of  the  respon- 
dents. Whilst  he  was  in  the  home  his  relatives 
paid  7s,  6d.  a  week  for  his  maintenance  and  treat- 
ment therein. 

The  pauper  never  resided  or  dwelt  in  the 
Ormskirk  Union  for  any  period  of  time  whatever 
during  which  he  could  acquire  a  settlement 
therein,  except  during  the  period  and  for  the 
purposes  above  mentioned. 

The  Home  for  Epileptics  was  established  in  the 
year  1888  by  Mrr  Henry  Cox,  deceased,  of  Liver- 
pool, and  was  partially  endowed  by  him  with  the 
sum  of  2000L  It  consisted  of  buildings,  f%rm 
buildings,  and  five  acres  of  land  farmed  by  the 
committee  which  governed  the  home. 

It  was  supported  by  donatiouR,  annual  sub- 
scriptions, and  payments  made  on  behalf  of  the 
patients  under  care  and  treatment  therein.  Its 
object  was  the  care  and  treatment  of  persons 
suffering  from  the  disease  of  epilepsy. 

The  home  was  situate  at  Maghull,  a  village  in 
the  country  about  seven  miles  from  Liverpool. 
The  site  was  chosen  so  as  to  permit  the  patients 
to  have  the  benefits  of  hospital  treatment  in 
combination  with  healthy  outdoor  life,  regular 
habits,  suitable  employment,  and  recreation. 

There  was  attached  to  the  home  a  medical 
staff  consisting  of  six  physicians  and  surgeons 
(one  being  resident  in  Maghull),  and  one  dental 
surgeon,  a  lady  superintendent,  three  matrons, 
and  twelve  nurses,  who  provided  and  applied  the 
medical  and  surgical  treatment  necessary  for  the 
patients  of  the  home 

The  number  of  patients  on  the  31  st  Dec.  1901 
receiving  care  and  treatment  for  the  disease  of 
epilepsy  was  123. 

The  committee  published  at  the  end  of  each 
year  an  annual  report  and  balance-sheet  of  the 
working  revenue  and  expenditure  of  the  home; 
such  report  contained  the  rules  of  the  home. 

They  also  published  in  1899  an  account  of  ten 
years'  pioneer  work  in  the  treatment  of  epileptics 
which  contained  all  the  material  facts  wnich 
made  up  the  history  and  constitution  of  the  home 
for  ten  years  succeeding  its  establishment.  This 
publication,  the  annual  report  published  in  the 
year  1901,  and  a  prospectus  of  the  home  were 
annexed  to  this  case 

From  the  annual  report  for  the  year  1900  it 
appeared  that  the  amount  received  from  subscrip- 
tions  and  donations  was  238Z.  168.  Qd.,  and  the 
amount  received  from  payments  by  patients  was 
4157Z.  98. 2(2. 

The  appellants  asserted,  and  the  respondents 
denied,  that  the  Home  for  Epileptics  was  a 
"  hospital "  within  the  meaning  of  sect.  1  of  the 
Poor  Removal  Act  1846  (9  &  10  Yict.  c.  66),  and 
that  during  the  time  the  pauper  resided  in  the 
Home  for  Epileptics  he  was  "  confined  as  a  patient 
in  a  hospital." 

The  question  for  the  opinion  of  the  court  wus 
whether  or  not  on  the  facts  above  set  cat 
the  pauper  acquired  a  legal  settlement  in  the 
township  of  Maghull  aforoBaid  under  the  pit>- 
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Tiaions  of  seoi.  1  of  the  Poor  Removal  Act  1846 
(9  &  10  Yict.  o.  66)  and  sect.  34  of  the  Divided 
PariBhes  aod  Poor  Law  Amendment  Act  1876  (39 
A  40  Yict.  c.  61)  by  reason  of  his  continnoas 
residence;  for  three  consecutive  jears  and  upwards 
in  the  Home  for  Epileptics  situate  as  aforesaid. 
If  the  court  should  be  of  opinion  in  the  affirmative, 
then  the  order  of  the  justices  was  to  stand ; 
otherwise  the  order  was  to  be  quashed ;  and  it 
was  agreed  that  the  costs  of  this  case  and  the 
costs  at  quarter  sessions  should  follow  the  event. 

Sect.  1  of  the  Poor  Removal  Act  1846  (9  &  10 
Vict.  o.  66)  provides : 

Wlrareas  it  is  expedient  that  the  laws  relating  to  the 
removal  of  the  poor  ehonld  be  amended,  Be  it  enacted 
that  DO  person  ehall  be  removed,  nor  shall  any  warrant 
be  granted  for  the  removal  of  any  person,  from  any 
p«riah  in  whioh  such  person  shall  have  resided  for  five 
jears  next  before  the  application  for  the  warrant :  Pro- 
vided always,  that  the  time  during  whioh  snoh  person 
.  .  .  tehali  be  oonflned  ao  a  patient  in  a  hospital 
.  .  .  shajl  for  all  pnrpoaea  be  exolnded  in  the 
oompntation  of  time  hereinbefore  mentioned.    .    .    . 

Sect.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendmeut  Act  1876  (39  &  40  Yict.  c.  61) 
provides : 

Where  any  person  shall  have  resided  for  the  term  of 
three  years  in  aoy  perish  in  snoh  manner  and  nnder 
snch  oironmstances  in  each  of  snch  years  as  would  in 
aooordanoe  with  the  several  statates  in  that  behalf 
render  him  irremovable,  he  shall  be  deemed  to  be  settled 
therein  until  he  shall  aoqoire  a  settlement  in  some 
other  paritth  by  a  like  residence  or  otherwise ;  provided 
that  an  order  of  removal  in  respect  of  a  settlement 
acquired  un^^er  this  section  shall  not  be  made  upon  the 
evidence  of  the  person  to  be  removed,  without  such 
oorroboration  as  the  justices  or  court  think  suflBoient. 

T.  F.  Byrne  for  the  appellants  (the  Ormskirk 
Union). — The  justices  were  wrong  in  making  the 
order  adjud^ng  the  settlement  of  the  pauper  to 
be  in  the  Ormskirk  Union.  Sect.  34  of  the 
Divided  Parishes  Act  1876  confers  a  settlement  in 
a  parish  by  residence  of  three  years  in  the  parish. 
The  provision  which  prevents  a  person  from  being 
removable  is  sect.  1  of  the  Poor  Removal  Act 
1846,  which  provided  that  no  person  should  be 
removed  from  any  paribh  in  which  he  had  resided 
for  five  years,  but  there  is  the  important  proviso 
that  certain  times  are  to  be  excmded  from  the 
computation  of  the  five  year  s,  the  one  applying 
to  this  case  being  the  time  during  which  such 
person  '*  shall  be  confined  as  a  patient  in  a 
hospital."  This  home  was  a  ''  hospital  '*  within 
the  meaning  of  that  section,  and  the  pauper 
during  the  whole  time  he  was  in  the  appeUante' 
Tmion  was  *'  confined  as  a  patient  in  a  hospital," 
and  therefore  the  time  during  which  he  was  in 
this  home  must  be  excluded  from  the  computa- 
tion. There  is  no  definition  of  "  hospital "  in 
that  Act,  but  we  see  by  the  balance- sheet  at  the 
end  o#  the  report  that  a  sum  of  2382.  16s.  6d. 
was  contributed  by  donations  and  subscriptions, 
BO  that  the  institution  is  supported  partly  by  the 
payments  of  patients  and  partly  by  charity.  The 
mere  fact  that  the  institutiou  is  partly  supported 
by  the  |Miyments  made  for  the  patients  does  not 
prevent  it  from  being  a  hospital,  any  more  thau 
the  fact  that  many  of  the  ordinary  hospitidb 
receive  payinc  patients  would  prevent  them  from 
being  hospitus.  Rule  1  of  the  rules  shows  that 
the  object  of  the  institution  is  the  care  and  treat- 
ment of  persons  sufEoriiig  from  epilepsy,  and  any 


institution  where  pnarsons  suffering  from  any 
disease  in  body  or  mind  are  treated  is  a  hospital. 
This  appeal  ought  therefore  to  be  allowed  and 
the  order  quashed. 

Brooke  Little  for  the  respondents  (the  Chorlton 
Union). — This  institution  was  not  a  "  hospital  " 
within  the  meaning  of  sect.  1.  To  be  a  hospital 
it  must  be  an  institution  intended  chiefly  for  the 
medical  treatment  of  persons  suffering  from 
disease — which  this  was  not — and  it  must  also  be 
a  place  for  the  most  part,  if  not  entirely,  intended 
for  the  gratuitous  treatment  of  patients.  It  is 
not  devoted  to  gratuitous  treatment,  as  we  see 
by  the  report  that  whereas  for  the  year  1900  a 
sum  of  2382.  came  from  subscriptions  and  dona- 
tions, the  large  sum  of  4157Z.  was  given  by  the 
patients  themselves  for  their  maintenance.  The 
section  speaks  of  being  "  confined  "  in  a  hospital, 
not  resiaing  in  a  hospital.  That  implies  some 
degree  of  compulsion.  The  pauper  was  not 
"  confined "  in  this  institution ;  he  was  volun- 
tarily residing  in  it,  and  the  case  therefore  does 
not  come  within  that  proviso.  The  contention 
for  the  appellaats  places  too  wide  a  meaning  upon 
the  word  "  hospital."  In  this  institution  tue  pre- 
dominant feature  of  the  place  was  not  the 
medical  treatment,  but  the  employment  and  out- 
door recreation  of  the  patients.  The  order  was 
therefore  right.    He  referred  to 

8t.  Olave*8  Union  v.  Canterbury  Union,  76  L.  T. 
Bep.  517 ;  (1897)  1  Q.  B.  682. 

Lord  Alybbbtonb,  C.J.-^This  case  raises  an 
important  point  which  we  have  to  deal  with  upon 
principle.  The  question  arises  between  the  Orms- 
kirk Union  and  the  Chorlton  Union  as  to  whether 
the  pauper  had  acquired  a  legal  settlement  in  the 
Ormskirk  Union.  We  have  not  to  decide  what 
ultimately  may  be  the  settlement  of  the  pauper, 
but  the  question  we  have  to  decide  is  whether  he 
can  be  ordered  to  go  to  the  Ormskirk  Union 
because  he  had  resided  in  that  union  for  a  long 
time.  That  depends  on  sect.  1  of  9  &  10  Yict. 
o.  66,  which  provided  shortly  that  no  person 
should  be  removed  from  any  parish  in  which  he 
had  rebided  for  five  vears,  with  the  proviso  that 
the  time  during  whicn  he  should  be  confined  as  a 
patient  in  a  hospital  should  be  excluded  from  the 
computation.  I  cannot  make  out  exhaustively  the 
reason  for  that  section,  but  it  seems  to  me  to  con- 
template the  exemption  from  the  ordinary  rule  of 
all  residence  which  does  not  depend  on  the  will 
of  the  person  and  whioh  caused  the  person  to  be 
in  a  particular  place  for  a  specified  object,  and 
among  these  exemptions  is  the  case  of  a  person 
cox^&ned  as  a  patient  in  a  hospital.  Speaking  for 
myself,  1  do  think  that  the  section  did  intend  to 
include  institutions ,  to  which  persons  might  go 
for  medical  or  qncui  medical  treatment.  1  think 
snch  an  institution  as  this,  where  we  find  many 
persons  coUected  together  for  such  treatment 
does  come  within  the  word  '*  hospital."  There 
are  many  undoubted  hospitals  where  persons  do 

Eay  for  their  care  and  treatment,  and  it  wonld 
e  too  narrow  a  construction  to  say  that  that 
paymeat  would  prevent  the  hospital  from  being 
a  "  hospital "  within  the  meaning  of  this  section. 
It  would  not  be  in  favour  of  this  kind  of  legisla- 
tion if  we  put  too  narrow  a  construction  on  the 
wordfl.  For  these  reasons  I  think  there  was 
not  sufficient  ground  to  order  the  pauper  to  be 
removed  to  Orniskirk,  as  the  justices  had  dona. 
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Wills,  J. — I  am  of  the  same  opinion.  I  wish  to 
add  a  word  with  regard  to  an  objection  urged  for 
the  respondents,  that  bncause  a  man  went  volun- 
tarily to  a  paying  institution  that  would  prevent 
thn  section  from  applying ;  but  in  all  such  cases 
there  is  some  moral  compulsion,  as  a  man  who 
wants  the  benefit  of  certain  treatment  cannot  get 
it  unless  he  goes  to  a  hospital.  It  seems  to  me 
that  the  residence  here  is  entirely  different  from 
the  kind  of  residence  of  a  man  who  is  pursuing 
the  ordinary  course  of  his  life  in  a  place,  and  is  a 
residence  imposed  on  him  by  the  wil  of  others  or 
by  the  necessity  of  sickness.  It  would  impose 
upon  parishes  in  which  such  institutions  happened 
to  be  situated  if  persons  wno  went  to  them  and 
stayed  for  some  years  there  were  to  be  saddled 
upon  the  rates  of  that  particular  parish.  I  think 
that  tre  legislation  was  meant  to  exclude  such 
places. 

Ghannell,  J.  concurred. 

Appeal  allowed.     Order  ofjusHcea  qiMshed, 

Solicitors  for  the  appellants,  Bowdiffes,  Bawle, 
Co.,  for  Alfred  Dickinson,  Ormskirk. 

Solicitors  for  the  respondents,  Oiheon  and 
Weldon,  for  /.  H.  Wild,  Manchester. 


Wednesday,  Oct  29, 1902. 

(Before   Lord  Alybbstonb,    O.J.,  Wills  and 

Ghannell,  JJ.) 

McNair  (app.)  V.  Gave  (resp.)  (a) 

Food  and  Drugs  —  Taking  sample  —  Power  of 
inspector  to  act  outside  his  district — Sale  of 
Food  and  Drugs  Act  1875  (38  &  39  Vict  c.  63)— 
Sale  of  Food  and  Drugs  Amendment  Act  1879 
(42  &  43  Vict  c.  30)— 5faZ«  of  Food  and  Drugs 
Act  1899  (62  &  63  Vict  c.  51). 

No  power  is  given  to  an  inspector  of  nuisances  by 
sect  3  of  the  Sale  of  Food  and  Drugs  Amend- 
ment Act  1879  to  procure  at  the  place  of  delivery 
a  sample  of  any  milk  in  the  course  of  delivery 
to  the  purchcuer  or  consignee  in  pursuance  of 
any  contract  of  sale,  if  such  pla^e  of  delivery  is 
outside  the  district  for  which  he  is  appointed. 

Gasb  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  under  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act  1875. 

The  appellant  was  a  sanitary  inspector  ap- 
pointed for  the  city  of  Westminster,  and  the 
respondent  was  a  farmer  at  Shottle,  Belper, 
Derbyshire. 

A  contract  was  entered  into  between  the 
respondent  and  Messrs.  Pryce  and  Harris,  dairy- 
men, of  Graven-yard,  Westminster,  whereby  the 
respondent  agreed  to  deliver  daily  a  certain 
quantity  of  new  pure  and  unskimmed  milk  to 
them  at  St.  Pancras  Station. 

The  appellant,  acting  under  the  direction  of  the 
Westminster  Gity  Gouncil  and  in  pursuance  of 
sect.  3  of  the  Sale  of  Food  and  Drugs  Act  1879, 
procured  without  payment  a  sample  of  milk  from 
that  supplied  under  the  contract,  at  the  Midland 
Bidlway  Station  in  the  borough  of  St.  Pancras, 
being  the  place  of  delivery  under  the  contract. 
The  appeUant  divided  it  into  three  portions,  one 
being  forwarded  to  the  respondent,  one  retained 
by  the  appellant,  and  one  forwarded  to  the  public 
analyst  for  the  city  of  Westminster. 

(a)  Beported  by  W.  Oi  B.  Hjdubbbt,  Eiq.,  BsRlstaMit-I*w« 


The  analyst  certified  that  he  was  of  opinion 
that  the  sample  contained  79  per  cent,  of  genuine 
milk  of  the  poorest  quality  and  21  per  cent,  of 
added  water. 

For  the  respondent  the  admission  of  the  certifi- 
cate as  evidence  was  objected  to,  and  it  was  con- 
tended that  the  inspector  for  the  city  of  West- 
minster had  no  power  to  procure  a  sample 
outside  the  district  for  which  he  was  appointed, 
and  therefore  had  no  power  to  go  into  the  borough 
of  St.  Pancras  and  take  the  sample,  and  that  the 
analyst  appointed  for  the  city  of  Westminster 
had  no  legal  power  to  analyse  the  sample  and 
give  a  certificate  that  would  be  evidence,  and  that 
the  place  of  delivery  being  in  the  borough  of  St. 
Pancras  and  outside  the  city  of  Westminster  the 
proceedings  and  certificate  were  nugatory,  the 
inspector  and  analyst  being  appointed  only  to 
act  in  respect  of  samples  taken  within  the  city  of 
Westminster  and  having  power  to  deal  only  with 
articles  sold  or  procured  within  their  own  district, 
and  that  an  inspector  for  the  borough  of  St. 
Pancras  was  the  proper  person  to  procure  the 
sample,  and  the  analyst  for  the  borough  of  St. 
Pancras  should  have  analysed  the  same. 

The  magistrate  dismissed  the  information  on 
the  grounds  put  forward  by  the  respondent. 

Avory,  K.G.  {D.  C.  Bartley  with  him)  for  the 
appellant. — The  two  points  raised  by  this  case  are 
whether  an  inspector  of  food  and  drugs  can  act 
rtutside  his  own  district,  and  whether  the  oertifi- 
cate  of  the  analyst  can  be  used  outside  the 
district  for  which  he  is  appointed.  The  magis- 
trate here  had  jurisdiction  to  deal  with  the 
offence  alleged,  as  the  offence  was  committed 
within  his  district.  Any  stranger  could  prosecute, 
and  not  merely  the  inspector,  if  such  stranger 
had  potver  to  have  taken  the  sample ;  but  as  a  fact, 
under  the  statute  only  an  inspector  can  take  a 
sample  in  this  way.  The  taking  of  the  sample  ia 
mere  procedure,  and  when  the  case  is  brought 
before  the  magistrate  he  must  deal  with  it.  The 
other  side  rely  upon  sect.  10  of  the  Sale  of  Food 
and  Drugs  Act  1875,  which  provides  for  the 
appointment  of  analysts.  By  that  section  the 
analysts  are  to  be  appointed  for  the  *'  respective 
city,  districts,  counties,  and  boroughs  ...  as 
analysts  of  all  articles  of  food  and  drugs  sold 
within  *'  the  district  for  which  they  are  appointed. 
So  here  the  analyst  might  have  refused  to 
analyse,  but  he  did  not  do  so.  [Lord  Alybb- 
stonb, G.J. — We  cannot  take  it  that  this  milk 
was  to  be  sold  in  Westminster.]  That  is  so.  By 
sect.  12  of  the  Act  of  1875  it  is  clear  that  the 
statute  contemplates  that  there  may  be  an 
analysis  by  an  analyst  not  appointed  for  the 
district  in  which  the  article  is  sold,  for  if  there  is 
no  analyst  acting  for  such  district  the  purchaser 
can  go  to  the  analyst  of  another  district.  Sect.  20 
of  the  same  statute,  which  deals  with  proceedings 
against  offenders  shows  that  these  proceedings 
must  have  been  taken  at  Glerkenwell.  Under 
sect.  21  of  the  Act  of  1875,  which  says  that  the 
certificate  of  the  analvst  is  be  prima  faeie 
evidence  for  the  prosecution,  but  that  the  analyst 
is  to  be  called  as  a  witness  if  required,  there  is  no 
provision  that  the  certificate  is  to  be  the  oertifi- 
cate  of  the  analyst  of  the  district  where  the 
article  was  delivered.  The  taking  of  the  sample 
in  this  case  was  under  sect.  3  of  the  Sale  of  Food 
and  Drags  Act  1879,  which  proTidee  tJiat  "any 
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medical  officer  of  health,  inBpector  of  uuisanoes, 
or  inspector  of  weights  and  measures,  or  any 
inspector  of  a  market  or  any  police  constable 
under  the  direction  and  at  the  cost  of  the  local 
authority  appointing  "  him  **  may  procure  at  the 
place  of  delivery  any  sample  of  any  milk  in  the 
course  of  delivery  to  the  purchaser  or  consignee  in 
pursuance  of  any  contract  for  the  sale  to  such 
purchaser  or  consignee  of  such  milk,"  and  if  he 
saspeots  that  it  has  been  sold  contrary  to  the 
provisions  of  the  Act  of  1875  he  is  to  submit  the 
sample  to  be  analysed.  If  sect.  13  of  the  Act  of 
1875  is  looked  at,  that  says  that  any  officer,  &c., 
using  the  same  words  as  are  afterwards  used  in 
sect.  3  of  the  Act  of  1879,  may  procure  "any 
snmple  of  food  and  drugs,"  and  if  he  suspects 
that  the  same  has  been  sold  contrary  to  the  pro- 
visions of  that  Act,  he  "  shall  submit  the  same  to 
be  analysed  by  the  analyst  of  the  district  or  place 
for  which  he  acts."  That  shows  that  the  West- 
minster inspector  could  take  the  sample  and 
submit  it  to  the  Westminster  analysr>.  The  case 
of  Reg.  V.  Smith  and  Kerr  (74  L.  T.  Bep.  348 ; 
18  Cox  G.  0.  307;  (1896)  1  Q.  B.  596)  decided 
that  the  inspector  appointed  for  any  district  or 
place  can  only  require  the  analyst  (if  there  be 
one)  for  that  district  to  analyse  the  suspected 
samples,  and  give  his  certificate  under  sect.  13. 
It  further  shows  that  sect.  20  of  the  Act  of  1879 
does  not  give  jurisdiction  to  a  court  where  the 
offence  was  the  giving  of  a  false  warranty  outside 
the  jurisdiction  of  that  court,  and  where  the 
milk  is  being  delivered  also  outside  the  juris- 
diction. That  case  is  not  in  point  here,  and 
does  not  decide  the  present  case.  The  object  of 
the  Act  of  1879  was  to  extend  the  provisions  of 
the  Act  of  1875,  and  not  in  any  way  to  limit 
them.    He  also  referred  to 

Boueh  V.  Hall,  6  Q.  B.  Div.  17. 

If  the  inspector  of  Westminster  had  power  to 
take  the  sample  at  St.  Pancras  he  was  nsht,  and 
in  fact  bound  to  go  to  the  analyst  of  West- 
minter. 

Morion  Smith  for  the  respondent. — No  prose- 
cution can  be  instituted  under  sect.  3  of  the  Act 
of  1879  unless  the  provisions  of  that  section 
have  been  complied  with — that  is  to  say,  unless 
any  of  the  officers  mentioned  there  have  taken 
the  sample.  The  officers  referred  to  in  that 
section  are  those  who  have  jurisdiction  at  the 

?lace  of  delivery — that  is  to  say,  at  St.  Pancras. 
'he  analyst  is  appointed  under  sect.  10  of  the 
Act  of  1875  for  his  district,  and  for  the  analysis 
of  the  food  and  drugs  sold  within  his  district.  It 
would  not  have  been  competent  under  the  Act  of 
1875  for  the  inspector  of  Westminster  to  have 
taken  a  sample  at  St.  Pancras,  and  that  power  is 
certainly  not  conferred  upon  him  by  sect.  3  of 
the  Act  of  1879.  Outside  his  own  district  he  is 
in  fact  merely  a  private  person,  and  Harris  v. 
WiUiame  (6  Times  L.  Bep.  47)  shows  that 
officials  only  can  act  under  sect.  3,  and  that  a 
private  person  can  only  obtain  a  sample  under 
aect.  12  of  the  Act  of  1875.  even  althousrh  such 
private  person  may  be  the  consignee.  The  real 
answer  to  this  case  is  that  the  Westminster 
inspector  had  no  right  to  take  the  sample  at  all, 
for  the  inspector  wUo  takes  the  sample  must  be 
acting  for  the  local  authority  for  the  district 
where  the  sample  is  taken. 

2>.  (7.  Bartiey  in  reply. 


Lord  Alvbrstonh,  O.J. — This  case  is  to  my 
mind  by  no  means  free  from  difficulty,  but  the 
point  when  the  matter  is  thrashed  out  is  really  a 
narrow  one — namely,  what  were  the  extended 
powers  given  to  inspectors  nnder  sect.  3  of  the 
Sale  of  Food  and  Drugs  Act  1879.  The  previous 
legislation  may  be  summarised  veiy  briefly.  The 
analysts  undoubtedly  were  intended  to  act  locally, 
and  the  inspectors  certainly  were  also  intended 
to  act  locally,  because  any  person  who  is  autho- 
rised to  act  in  the  place  oi  a  person  charged  with 
the  duty  of  administering  the  Act  is  to  get 
authority  from  his  superiors  so  to  act  in  the 
particular  district  where  there  may  not  be  a 
person  actually  charged  with  the  administration 
of  the  Act.  There£>re  I  think  all  the  earlier 
legislation  points  to  the  local  action  of  the  inspec- 
tor and  of  the  analyst.  Sect.  13  of  the  Act  of  1875 
did  at  first  strike  me  as  indicating  that  the 
inspector  might  act  outside  his  district,  because 
he  was  told  to  take  "any  sample  "  to  the  analyst 
of  the  district  for  which  he  acts,  but  1  think  I 
was  probably  wronsr.  and  that  I  drew  an  inaorrect 
inference  from  that  argument.  I  think  that 
section  was  only  required  for  the  purpose  that  my 
brother  has  pointed  out,  that  he  is  allowed  to  go 
there,  but  is  to  go  for  another  analyst  if  there  is 
no  analyst  for  the  place.  It  is  quite  clear  that 
sect.  3  of  the  Sale  of  Food  and  Drugs  Act  1879 
-does  give  important  increased  powers  to  the 
inspectors.  Previously  there  must  have  been  a 
sale,  and  the  person  must  have  taken  a  sample  at 
the  time  when  a  sale  was  going  on  or  at  the  place 
of  sale  or  contemplated  sale.  Now  the  inspector 
is  allowed  to  procure  at  the  place  of  delivery  a 
sample  of  any  milk  in  course  of  delivery  to  the 
purchaser  or  consignee  in  pursuance  of  any  con- 
tract of  sale  to  such  purchaser  or  consignee  of 
such  milk.  I  must  say  J  am  not  impressed  by 
the  extravagant  suggestions  made  by  Mr.  Morton 
Smith  as  to  what  the  consequences  of  the  C(»n- 
struction  contended  for  by  Mr.  Avory  would  be, 
because  it  seems  to  me  that  there  are  words  which 
would  limit  any  extravagant  or  improper  act  of 
the  inspector.  There  are  the  words  that  he  is  to 
take  a  sample  of  milk  which  is  in  course 
of  delivery  to  the  purchaser  or  consignee  in 
pursuaoce  of  any  contract  of  sale  to  such 
purchaser,  and  even  if  we  assume,  as  I 
do  assume,  the  intention  was  that  the  inspec- 
tor should  act  with  respect  to  milk  that  was 
either  being  sold  in  Westminster  or  was  going  to 
be  sold  in  Westminster,  then  those  are  words 
which  would  limit  the  possibilicy  of  the  inspector 
going  to  inspect  any  milk  on  some  allegations 
that  it  might  some  day  be  sold  in  Westminster 
or  was  coming  to  London  But  I  think  sect.  3 
was  necessary  in  the  case  of  inspectors  acting 
within  the  districts  for  which  they  were  appointed, 
in  order  to  get  over  the  necessity  of  the  sample 
having  to  be  taken  at  the  place  of  sale.  Accord- 
ingly, the  words  "  at  the  place  of  delivery  "  and 
*'  course  of  delivery  to  the  purchaser  "  are  neces- 
sary and  desirable  in  order  to  enable  the  inspector 
for  the  district  to  take  the  sample  at  an  early  stage 
of  the  transaction.  1  quite  agree,  if  this  particular 
point  had  been  thought  of,  it  probably  might  have 
been  desirable — certainly  with  reference  to  a  place 
like  London — to  deal  with  the  common  case  of 
milk  coming  up  by  rail,  the  delivery  being  at  the 
railway  station*  and  then  going  to  be  sold  and 
used  in  some  other  part  of  London  than  the  par- 
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ticnlar  area  in  which  the  railway  station  is  placed, 
or  happens  to  be  But  I  think,  having^  regard  to 
the  premus  legislation  and  the  obligation  which 
previously  existed  on  the  inspectors  to  act  locally, 
if  it  had  been  intended  to  give  the  inspectors  of 
one  district  power  to  take  compulsory  samples  in 
another  district  other  language  would  have  been 
required  and  used  to  give  them  that  power.  I 
thiak  that  we  cannot  say  that  by  the  mere  use  of 
the  words  "  place  of  delivery  "  in  sect.  3  it  must 
be  implied  that  power  is  given  to  an  inspector  to 
go  to  any  place  of  delivery  under  a  contract, 
whether  it  is  within  his  district  or  not.  There- 
fore I  come  to  the  conclusion,  somewhat  reluc- 
tantly having  regard  to  the  consequences  in  this 
particular  case,  that  the  decision  of  the  magistrate 
was  right.  Of  course,  it  is  plain  that  if  the  in- 
spect ora  do  their  duty,  on  information  being  given 
to  the  inspectors  of  St.  Pancras,  they  would  no 
doubt  act,  and  there  is  that  practical  remedy 
against  the  consequence  of  our  decision  preventing 
the  Act  being  put  in  force.  The  ground  of  our 
decision  is  that  it  would  require  special  language 
to  give  the  inspector  power  to  act  compulsorily 
outside  his  district,  and  I  do  not  think  the  words 
of  sect.  3  are  sufficient  by  the  mere  introduction 
of  the  words  "  place  of  delivery,"  as  we  can  see 
an  object  for  those  words  being  inserted  without 
holding  that  they  are  necessarily  to  imply  that 
the  inspector  was  to  act  outside  his  district. 
Therefore  I  think  the  decision  of  the  magistrate 
was  right,  and  the  appeal  must  be  disallowed. 

Wills  and  Channbll,  JJ.  concurred. 

Appeal  dismiaaed. 

Solicitors :  Allen  and  Son ;  W,  T.  Bickett$  and 
Son. 


Wednesday,  Oct,  29,  1902. 

(Before  Lord  Alvbbstonb,  O.J.,  Wills  and 

Channbll,  J  J.) 

Smith  (app.)  v.  Moody  (resp.).  (a) 

Criminal  law — Form  of  conviction — Sufficiency  of 
description  of  defence — Conspiracy  and  Proter. 
tion  of  Property  Act  1875  (38  &  39  Vict  c.  86). 
«.  7 — Summary  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  49),  s.  39. 

A  conviction  under  sect.  7  of  the  Conspiracy  and 
Protection  of  Property  Act  1879  stated  that  S., 
**with  a  view  to  compel  M.  to  abstain  from 
working  for  J.  B.  at  F.  C,  which  he  had  a  legal 
right  to  do,  unlawfully,  wrongfully,  and  without 
legal  authority  did  injure  the  property  of  the 
said  M." 

Held,  that  although  the  conviction  sufficiently 
specified  the  act  which  M.  had  a  legal  right  tu 
do,  and  which  S.  sought  to  compel  him  to 
abstain  from  doing,  yet,  as  it  did  not  specify  the 
property  of  M.  that  had  been  injured,  it  was 
bad. 

Sect.  39  of  the  Summary  Jurisdiction  Act  1879 
does  not  justify  the  omission  from  the  conviction 
of  whatever  is  necessary  as  the  ingredients  of 
the  offence  vnth  which  the  defendant  is  charged. 
The  mere  description  of  the  offence  may  follow 
the  statutory  words,  but  whatever  it  is  necessary 
to  state  to  show  that  the  person  convicted  has 
dor^e  a  specific  act  which  brings  him  within  the 

(a)  fieported  by  W.  oi  B.  Heabb&t,  Esq.,  Barrij|ter«t-Law. 


words  of  the  statute,  must  be  found  specified  in 
the  conviction. 

Casb  stated  by  quarter  sessions  upon  an  appeal 
by  the  appellant  against  a  conviction  under  the 
Conspiracy  and  Protection  of  Property  Act  1875. 

By  sect.  7  of  that  statute : 

Every  pereon  who,  with  a  view  to  compel  any  other 
person  to  abstehin  from  doing  or  to  do  any  aot  whioh 
saoh  other  person  has  a  legd  right  to  do  or  abB^ain 
from  doing,  wrongly  and  without  legal  authority  oees 
violenoe  to  or  intimidates  itaoh  other  person  or  his  wife 
or  children,  or  icjares  his  property,  shall,  on  conviction, 
be  liable  to  a  fine  or  imprisonment. 

By  sect.  39  of  the  Summary  Jurisdiction  Act 
1879: 

The  following  enactments  shall  apply  to  proceedings 
before  courts  of  summary  jurisdiction ;  that  is  to  say, 

(1)  the  desoiiption  of  any  offence  in  the  words  of  the 
Act  ...  or  other  docament  creating  the  offence, 
or  in  similar  words,  shall  be  sufficient  in  law.     .     .     . 

The  conviction  appealed  against  was  as 
follows  : 

.  .  .  Cummlngs  Smith,  hereafter  termed  the  defen- 
dant, is  this  day  convicted  for  that  he  on  the  4th  day  of 
February  1902,  at  the  parish  of  Hewarth,  in  the  said 
county,  with  a  view  to  compel  Tbomas  William  Afoody 
to  abstain  from  working  for  Messrs  John  Bowes  and 
Partners  Limited,  at  Felling  Colliery,  in  the  said  county, 
which  he  had  a  legal  right  to  do,  unlawfully,  wrongfully, 
and  without  legal  authority  did  injure  the  property  of 
the  said  Thomas  William  Moody,  contrary  to  the  statute 
in  such  case  made  and  provided. 

At  the  quarter  sessions  it  was  contended  on 
hehalf  of  the  appellant  that  the  conviction  was 
bad  on  its  face,  and  oaght  fur  that  reason  to  be 
quashed  upon  two  grounds :  (I)  Thati  the  convic- 
tion contained  no  sufficiently  definite  specification 
of  any  act  which  the  respondent  had  a  legal  right 
to  do,  or  of  any  act  which  the  appellant  intended 
to  compel  the  respondent  to  abstain  from  doing. 

(2)  That  the  property  of  the  respondent  alleged 
to  have  been  injured  by  the  appellant  ought  to 
have  been  particularly  specified  in  the  convic- 
tion. 

Both  objections  were  overruled,  and  after 
hearing  the  ease  on  the  merits  the  conviction  was 
affirmed. 

The  question  for  the  court  was  whether  the 
conviction  was  bad  on  either  grouud,  or  whether 
the  same  was  a  good  and  valid  conviction. 

Simey  for  the  appellant. — On  both  the  grounds 
stated  in  the  case  the  conviction  should  be 
quashed  as  bad.  The  conviction  merely  states 
that  the  appellant,  with  a  view  to  compel  the 
respondent  to  abstain  from  working  for  certain 
persons,  did  injure  the  property  of  the  respon- 
dent. The  particular  work  which  the  respondent 
was  compelled  to  abstain  from  doing  should  have 
appeared  in  the  conviction.  This  appears  from 
Eeg.  V.  Mackenzie  (67  L  T.  Rep.  201 ;  17  Oox 
0.  C.  542 ;  (1892)  2  Q.  B.  519).  Again,  the  convic- 
tion merely  states  that  the  property  of  the  respon- 
dent was  injured,  and  here,  too,  ttiere  should  be 
more  particularity.  A  conviction  should  be  worded 
as  carefully  as  an  indictment,  and  an  indictment 
drawn  in  the  form  in  which  this  conviction 
was  would  undoubtedly  have  been  bad,  for  none 
of  the  facts  constituting  the  offence  are  set  oat 
with  that  certainty  which  is  essential.  Sect.  39  of 
the  Summary  Jurisdiction  Act  1879  does  not  set 
the  matter  right,  althoi:^h  the  wurds  o(  sect.  7 
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of  the  Conspiracy  and  Protection  of  Property 
Act  1875  are  followed  in  this  conviction. 

Shorit  for  the  respondent. — On  neither  of  the 
two  grounds  alleged  is  this  conviction  had.  With 
regard  to  the  work  which  the  appellant  was  com- 
peUed  to  ahstain  from  doing,  it  is  not  necessary 
to  set  oat  the  particular  act  of  work  which  the 
respondent  was  compelled  to  abstain  from  doing. 
In  Reg.  v.  Hackenzie  (»up.)  the  conviction  did  not 
follow  the  words  of  the  statute,  and  the  decision 
that  governs  this  point  is  that  ia  Ex  parte 
WiUdne  (72  L.  T.  Rep.  567 ;  18  Cox  0.  0.  161). 
The  conviction  here  is  quite  as  specific  as  in  that 
case,  for,  although  the  particular  act  of  work  is 
not  set  out,  the  particular  employer  for  whom  the 
respondent  was  compelled  to  abstain  from  working 
is  stated.  As  to  the  objection  that  the  property 
of  the  respondent,  alleged  to  have  been  injured, 
should  be  particularly  specified  in  the  conviction, 
this  is  not  essential,  as  it  is  not  the  injury  to  the 
property  which  is  the  offence,  but  compelling  the 
responcfent  to  abstain  from  working  in  a  way 
which  he  had  a  legal  right  to  do.  The  conviction 
here  sets  all  the  facts  constituting  the  offence. 
He  referred  to 

Sx  parte  Perham^  12   L.  T.  Bep.  106 ;  5  H.  &  N. 
80. 

Lord  Alvbbstone,  C.J.  —  lu  this  case  two 
objections  are  taken  to  the  conviction,  first,  upon 
the  ground  that  the  conviction  does  not  sufficiently 
state  the  act  from  the  performance  of  which  the 
workman  was  induced  to  abstain ;  and  secondly, 
that  it  does  not  state  what  property  has  been 
injured.  The  conviction  was  under  the  7th 
section  of  the  Conspiracy  and  Protection  to  Pro- 
perty Act  1875.  the  words  of  which  are :  "  Every 
person  who,  with  a  view  to  compel  any  other 
person  to  abstain  from  doing  or  to  do  any  act 
which  such  other  person  has  a  legal  right  to  do, 
or  abstain  from  doing,  wrongfully  and  without 
legal  authority  uses  violence  or  intimidates  such 
other  person  or  his  wife  or  children,  or  injures 
his  property."  I  have  left  out  the  intermediate 
words;  they  are  not  necessary.  The  first  point 
taken  by  Mr.  Simey  is  that  a  conviction  which 
says,  "  with  a  view  to  compel  Thomas  William 
Moody  to  abstain  from  working  for  Messrs.  John 
Bowee  and  Partners  Limited,  at  Felling  Colliery, 
in  the  said  county,  which  he  had  a  £gal  right 
to  do,"  is  bad.  because  it  does  not  st^te  with 
sufficient  particularity  the  work  which  Moody 
was  going  to  do,  and  the  nature  of  the  act  he  was 
going  to  do  in  furtherance  of  working,  so  to 
speak,  for  Messrs.  John  Bowes  and  Co.  Now, 
speaking  for  myself,  I  think  that  that  objec- 
tion falls,  and  1  think  that  the  offence,  so 
far  as  that  part  of  the  matter  is  concerned, 
was  sufficiently  stated.  I  really  cannot  see 
that  anything  material  can  be  said  to  have 
been  omitted.  It  is  perfectly  plain  that  the 
statute  would  apply  to  the  case  of  a  person  who 
had  not  actually  been  employed,  or  who  does  not 
know  what  his  employment  may  be,  the  object  of 
the  man  being  to  work  for  a  man  or  firm  at  a 
given  place.  Assuming  that  to  be  the  only  objec- 
tion, I  think  it  impossible  to  say  that  this  con- 
viction is  bad  for  not  specifying  that  which  the 
law  requires  to  .be  specified  It  is  said  that 
this  view  is  contrary  to  the  view  taken  by 
the  present  Master  of  the  Bolls,  then  Collins,  I 
J.,    in   Meg.   ▼.    Mackenzie  (eupX      Quite  apart  I 
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from    what   1    call    the    consideration    of  that 
case  in  Ex  parte  Wilkine  (sup.),  I  do  not  think 
that  is  so.    I  do  not  think  my  brother  Collins 
intended  to  express  anything  contrary  to  what 
I  am  going  to  express.      The   conviction  there 
under    consideration    was    **  with    a     view    to 
compel  one   J.   T.   Lawrence    to    abstain    from 
doing  acts  which  the  said  J.  T.  Lawrence  had 
a  legal    right    to    do    wrongfully   and    without 
legal  authority  followed  the  said  J.  T.  Lawrence," 
and  so  on.    The  conviction  and  summons  in  that 
case   gave  absolutely   no  information,  not  the 
name  of  an  employer,  not  that  the  man  wanted 
to  work,  and  not  even  that  he  wanted  to  work  at 
a  particular  place,  and  when  that  came  before 
my   brother    Collins    and    my    brother    Bruce 
they   both  said   that  that  conviction  was  bad. 
Then  arose  the  question  of  amendment,  and  I 
venture  to  tbink  Mr.  Simey's  argument  is  not 
well  founded  when  he  suggests  that  my  brother 
Collins  said   no    amendment  would  have  made 
that  conviction  good,  even  if  it  could  have  been 
allowed.    As  I  understand,  the  magistrates   by 
affidavit  there  stated  what  happened  befoie  them, 
and  what  was    proved  before  them,   and  it  is 
summarised  by  my  brother  Collins,   who  sayb : 
"They  had  no  act  proved  before  them   which 
could  properly  have  been  inserted  so  as  to  support 
the  conviction."    It  is  only  necessary  to  read  the 
passage  at  p.  522  to  make  that  clear :  "  But  then 
it  is  said  that  it  might  nevertheless  be  cured  by 
amendment.     I  think   that  might  do  if  it  was 
clearly  shown  to  us  that  the  onence  constituted 
by  the  Act  was  in  fact  proved  before  the  magis- 
trates," and  he  goes  on  to  say  at  the  bottom  of 
the  paragraph :  "  It  seems  therefore  to  me  that 
any  amendment  of  the  conviction  is  out  of  the 
question  here,  as  the  facts  proved  at  the  hearing 
ao  not  point  to  any  such  specific  act."    In  other 
words,  I  do  not  understand  my  brother  Collins  to 
have  said  if  the  evidence  before  the  mpgistrates 
had  established  an  offence  they  could  not  have 
amended,  but  that  the  evidence  before  the  magis- 
trates proved  no  offence,  and  therefore  it  was  not 
possible  to  amend  the  conviction.    Then  Bruce, 
J.    said :    "  It  is  necessary,   1    think,  that  the 
conviction  should  set  out  some   particular  and 
definite    act    which    the    defendant's    conduct 
was  intended  to  compel  the  informant  to  abstain 
from  doing."    Obviously  so.    That  is  an  enuncia- 
tion of  the  general  principle  with  which  I  entirely 
concur.    But  there  was  nothing  to  show  that 
Bruce,    J.  thought  that  the  statement  that   a 
man  was  prevented   from  or  an  endeavour  to 
induce  a  man  to  abstain  from  working  at  a  par- 
ticular   place     would    have    been     insufficient. 
Therefore,  with  regard  to  the  first  point,  after 
consideration  of  the  case  of  Beg.  v.  Mackenzie 
{8up,)t  I  come  to  the  conclusion  that  the  objec- 
tion is  not  well  founded.      A  similar  question 
came    before  Cave    and    Lawrance,  JJ.   in  Ex 
parte  WiUeins  (sup,),  as  to  which  all  I   will  say 
IS    that  there   the  allegation   was   exactly  the 
same  in  every  essential  particular,  or,  to  put  it 
more  correctly,   this   case  is  quite   as    specific 
for   the   purpose    of   the  offence.     I  also  call 
attention    to    the    observations    of     Cave,    J. 
with    regard    to    Reg.    v.    Mackenzie    to    show 
that    he,  at  any  rate,  a   judge  of  very   great 
experience,  declined  to  accept  the  broad  prin- 
ciple for  which  Mr.  Simey  has  contended.    There- 
fore I  think  this  objection  fails.    But  there  id 
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another  objection  to  the  conviction,  and  that  is 
with  reg^ard  to  the  description  of  the  offence. 
The  conviction  uees  these  words  and  says,  "  did 
injure  the  property  of  Thomas  William  Moody." 
I  have  come  to  the  conclusion  that  that  is 
not  a  description  of  the  offence  with  which 
Mr.  Simey*s  client  was  charged.  I  thought  at 
first  it  was  cured  by  sect.  S  of  the  Summary 
Jurisdiction  Act  of  1879,  but  on  further  con- 
sideration, and  I  thiok  the  matter  is  un- 
doubtedly one  of  importance,  it  seems  to  me 
that  the  statute  did  not  intend  to  alter  the 
rules  as  to  fair  information  and  reasonable  par- 
ticularity as  to  what  was  going  to  be  charged 
against  a  man,  but  did  say  you  need  only 
describe  the  offence  in  the  terms  of  the  statute. 
Now,  as  it  was  put  to  us,  I  adopt  the  argument  on 
that  point  of  Mr.  Simey.  It  would  not  do  to  say 
"to  steal  the  property  of  Thomas  William 
Moody,"  and  I  think  the  section  of  the  Act  of 
1879  does  not  dischskrge  the  prosecution  or  justify 
the  omission  from  the  conviction  of  such  par- 
ticularity as  ought  to  be  found  according  to  the 
old  rule  in  the  description  and  the  particulars 
of  the  offence.  I  therefore  come  to  the  con- 
clusion that  merely  alleging  as  the  offence 
"injuring  the  property  of  Thomas  William 
Moody  "  is  not  sufficient,  and  that  it  is  not  an 
answer  to  that  argument  to  say,  **  I  have  used 
the  words  *  injured  the  property,'  that  is  the  way 
in  which  the  offence  is  described  in  the  statute, 
and  therefore  I  give  you  no  more  information." 
Therefore,  with  reluctance — ^because  I  have  very 
little  doubt  that  the  actual  injury  to  the  pro- 
perty in  this  case  was  proved,  but  we  have  to 
consider  the  bearing  of  this  case  with  regard 
to  other  proceeding's — ^I  come  to  the  conclusion 
that  the  second  objection  taken  by  Mr.  Simey 
must  prevail,  and  that  the  conviction  cannot 
stand. 

Wills,  J. — I  am  of  the  same  opinion,  and  I 
beg  to  subscribe  to  everything  that  has  fallen 
from  my  Lord  with  regard  to  Doth  branches  of 
this  discussion.  I  think  that  the  section  of  the 
Summary  Jurisdiction  Act,  which  says  that  it  is 
sufficient  to  describe  the  offence  in  the  words  of 
the  statute  constituting  the  offence  cannot  be 
supposed  to  be  intended  to  break  down  the  very 
wholesome  and  most  important  rule  which  has 
prevailed  now  for  at  least  a  couple  of  hundred 
years,  J  suppose,  in  the  administration  of  justice 
with  regard  to  the  sufficiency  of  particulars  of 
conviction  and  so  on.  I  do  not  think  for  a 
moment  it  was  intended  to  relieve  persons  who 
had  to  draw  convictions  from  putting  in  whatever 
was  necessary  as  an  ingredient  whicm  would  con- 
stitute the  offence.  When  you  come  to  the 
description  of  the  offence,  then  it  is  quite  suffi- 
cient if  it  is  described  in  the  statutory  words, 
however  general  they  may  be ;  at  the  same  time  the 
old  rule  must  prevail,  that  whatever  is  necessary 
to  state  to  show  that  a  person  convicted  had  done  a 
specific  act  which  brought  him  within  the  words  of 
the  statute  must  still  be  specified  and  found  in  the 
conviction.  Now,  with  regard  to  the  first  ques- 
tion, I  cannot  feel  any  difficulty,  because  that 
which  he  intended  to  do — namely,  to  cause  a 
person  to  abstain  from  an  act  which  he  had  a 
le^al  right  to  do,  when  it  is  applied  to  such  a 
thing  as  preventing  a  man  from  working,  is 
necessarily  of  a  somewhat  vague  character.  It 
may  be,  so  far  as  the  facts  are   concerned,  the 


object  is  to  prevent  a  man  from  doing  any- 
thing, and  you  cannot  say  the  specific  act  to 
be  done  with  reference  to  that.  It  is  sufficient 
that  something  is  shown  on  the  face  of  the  con- 
viction which  indicates  that  something  is  done 
with  that  view,  and  the  description  of  the  act 
comes  afterwards.  The  description  of  the  act 
which  he  is  prevented  from  doing  is  "  working 
for  Messrs.  So  and  So,"  and  I  really  do  not  know 
how  a  more  specific  or  appropriate  description 
can  be  given  than  that.  If  it  were  neceseary  to 
choose  between  the  two  decisions,  Ex  parte  WiUcins 
(sup.)  and  Beg.  v.  Mackenzie  (sup.),  I  should 
certainly  be  disposed  to  say  I  agree  with  Ex  parte 
Wilkins  (eup,)  rather  than  Beg.  v.  Mackenzie,  but 
for  the  reasons  which  my  Lord  has  given  I  really 
do  not  think  there  is  any  inconsistency  between  the 
two  decisions,  although  there  are  observations  of 
the  present  Master  of  the  Bolls  which,  when 
divorced  from  the  particular  circumstances  to 
which  they  refer,  appear  to  go  further  and 
apply  to  the  consideration  of  the  present  case, 
yet  I  do  not  think  Gave,  J.  meant  to  overrule  or 
to  depart  from  a  case  which  bound  him — because 
it  certainly  did  bind  him — and  which  clearly  was 
under  consideration  in  the  case  which  he  decided. 
Therefore  I  do  not  think  there  is  really  any 
ioconsistency  between  the  two  decisions.  But, 
when  we  come  to  the  second  branch  of  the  argu- 
ment of  Mr.  Simey,  it  does  appear  to  me  that  there  is 
a  very  important  question  involved.  I  think  it  is  one 
of  importance,  and  judges  have  always  attached 
importance  to  it.  I  can  well  understand  what  the 
ground  of  the  necessity  is  for  holding  magistrates 
and  justices  generally  to  strictness  in  this  matter 
of  describing  the  elements  of  an  offence,  because 
if  you  allow  laxity  in  a  statement  even  of  the 
offence  in  the  summons  or  of  the  offence  in  the 
conviction  it  is  a  great  encouragement  to  those 
who  have  to  deal  with  such  matters  to  take  refuge 
in  generalities  and  not  apply  their  minds  to  the 
specific  question.  Here  tne  man  has  committed 
a  specific  offence,  but  it  does  seem  to  me  that 
merely  saying  that  the  person  convicted  "  wrong- 
fully injured  the  property  of  Thomas  William 
Moody  "  without  saying  more  is  not  a  sufficient 
description.  It  is  not  that  the  insufficiency  is 
in  the  description  of  the  offence  itself,  for  the 
description  of  the  offence  follows  the  words  of 
the  statute ;  but  it  is  with  respect  to  the  ingre- 
dients of  the  offence  which  the  particular  person 
has  committed,  and  for  which  he  has  been 
convicted.  The  specific  information  on  which 
the  individual  is  convicted,  I  think,  ought  to  be 
given. 

Ghakkbll,  J. — I  am  of  the  same  opinion.  I 
have  a  very  clear  opinion  on  the  first  point.  In 
all  probability  the  actual  thing  that  was  proved 
was  that  there  was  a  desire  to  induce  this  man 
to  abstain  from  doing  any  work  of  any  kind 
whatever  for  the  particular  firm  at  the  particular 
place,  and  if  that  was  proved,  that  is  clearly 
an  offence  within  the  meaning  of  this  statute, 
and  it  would  be  impossible  to  state  it  otherwise 
than  in  the  way  it  is  stated.  I  do  not  suppose 
there  was  any  desire  that  he  should  not  work  in 
one  particular  capacity  but  might  work  in 
another,  at  any  rate  if  that  was  proved  the  offence 
was  committed,  and  the  conviction  stated  in  that 
way  is  not  in  any  way  defective.  It  is  unneces- 
sary to  go  through  the  cases  in  detail  as  my 
learned  brothers  have  referred  to  them,  but  there 
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ie  nothing  in  the  cases  which  is  contrair  to  that 
rule.  On  the  second  point  I  confess  I  have  a 
f^ood  deal  of  doubt.  I  do  not  myself  see  the 
mischief  that  my  brother  Wills  peems  to  think 
there  is  in  reference  to  the  conviction  because  it 
is  a  proceeding  after  conviction.  It  does  not 
matter  very  much  whether  a  man  was  convicted 
in  the  exact  way  it  is  stated.  The  principle  is 
that,  subject  to  statutory  provisions  making  cer- 
tain things  unnecessary  in  certain  cases,  the  con- 
viction must  be  as  precise  as  the  summons ;  and 
if  there  were  a  charge  against  a  man,  either  an 
indictment  or  an  information  made  in  the  vague 
way  in  which  this  is  made,  a  charge  against  a 
man  of  injuring  the  property  of  another  without 
telling  him  anything  about  it  or  specifying 
what  property,  it  does  seem  to  me  that 
woald  be  insufficient.  Therefore,  upon  the  rule 
that  the  conviction  should  be  as  precise  as 
the  indictment,  it  seems  to  me  this  is^  wrong 
unless  it  is  met  by  some  statutory  provisions  on 
the  point.  The  Summary  Jurisdiction  Act  is  the 
main  one.  That  seems,  however,  to  be  rather  a 
repetition  of  things  in  previous  statutes,  but  it 
seems  to  me  that  that,  although  it  provides  that  it 
shall  be  sufficient  so  far  as  regards. the  offence  to 
follow  the  statute,  does  not  in  any  way  dispense 
with  the  usual  necessity  for  specifying  time  and 
place  and  matter  in  the  way  in  which  it  has  been 
hitherto  specified.  To  simply  specify  the  name 
of  the  person  whose  property  was  threatened, 
could  that  possibly  be  right  ?  There  must  be  facts 
relating  to  the  particular  matter  that  must  be  in 
the  charge,  and  that  cannot  possibly  be  cured  by 
stating  the  offence  in  the  words  of  the  statute, 
because  it  is  necessary  to  say  when  and  how  and 
in  reference  to  what  statute.  Therefore,  although 
1  am  rather  reluctant  to  give  effect  to  the  objec- 
tion because  no  doubt  it  might  have  been  amended 
at  the  quarter  sessions — assuming,  of  course,  that 
there  was  some  property  in  fact  proved  to  have 
been  injured.  Therefore,  one  is  rather  reluctant 
to  give  effect  to  the  objection,  but  we  have  do 
materials  to  enable  us  to  amend,  and  there  is 
nothing  for  us  to  do  but  to  quash  the  conviction. 

Appeal  allowed. 

Solicitors:  Pyhe  and  Parrott,  for  Joel  and 
Parsons,  Newcastle  upon-Tyne ;  Bobinson  and 
Bradley^  for  Edward  Clark,  Newcastle-upon- 
Tyne. 


Thursday,  Oct.  30, 1902. 

(Before  Lord   ALyxBSTONB,  C.J.,   Wills   and 

Chaknell,  JJ.) 

6nABDLA.KS  OF  PlTMOUTH  (appS.)  V.     GiBBS 

(resp.).  (a) 

Bastardy — Marriage  of  mother — Htuhand  able  to 
maintain — Child  chargeable  to  poor  law  authoru 
ties — Licibility  of  putative  father. 

Where  the  mother  of  a  bastard  child  has  married 
a  man  able  to  mavntain  such  child,  the  child  may 
become  *' chargeable  to  a  union  or  parish'' 
within  sect.  5  of  the  Bastardy  Laws  Amendment 
Act  1873,  so  tMit  the  justices  may  make  an  order 
on  the  putaHve  father  to  contribute  to  the  relief 
cf  ihe  child. 

(fi)  Beported  by  W.  px  B.  Sbbbxu,  B^q.,  BMrrlBtei>at-Lftw. 


Casb  stated. 

A  summons  was  issued  on  behalf  of  the  appel- 
lants requiring  the  respondent  to  show  cause  why 
he  should  not  contribute  to  the  relief  of  a  certain 
bastard  child. 

At  the  hearing  it  was  proved  that  on  the 
16th  Dec.  1898  one  Florence  Sazey,  a  single 
woman,  was  delivered  of  a  bastard  child,  of  whom 
the  respondent  was  the  putative  father. 

On  the  5th  April  1901  Florence  Saxey  was 
married  to  a  man  named  Payne,  earoiug  21s.  to 
228.  9(2.  a  week,  but  three  months  after  the 
marriage  the  husband  left  his  wife,  who  left  the 
child  in  question  with  her  mother,  who,  being 
unable  to  support  it,  sent  it  to  the  workhouse, 
where  it  was  being  maintained  by  the  appellants. 

On  the  17th  Aug.  1901  Florence  Payne  resumed 
cohabitation  with  her  husband,  and  she  was 
living  with  him  up  to  and  at  the  time  of  the 
hearing  of  the  summons.  He  refused  to  take  the 
bastard  child  in  question  out  of  the  workhouse 
and  maintain  it,  although  able  to  do  so. 

The  appellants  contended  that,  notwithstanding 
the  mamaee,  they  were  entitled  to  an  order  on 
the  respondent  under  sect.  5  of  the  Bastardy  Laws 
Amendment  Act  1873  to  contribute  to  the  relief 
of  the  child,  and  that  it  was  not  obligatory  on 
them  in  the  first  instance  to  force  the  husband  to 
maintain  the  child  by  prosecuting  him  for 
neglecting  to  do  so. 

It  was  contended  on  behalf  of  the  respondent 
that  on  the  marriage  the  husband  became 
primarily  legally  liable  to  maintain  the  bastard 
child  while  under  the  age  of  sixteen  years,  and,  it 
being  admitted  that  the  husband  was  of  sufficient 
ability  to  maintain  the  child,  the  justices  were  uot 
at  liberty  to  make  an  order  on  the  putative  father 
to  contribute  toward  the  relief  of  the  child,  who 
had  not  become  properly  chargeable  to  the  town 
of  Plymouth. 

In  reply  to  this  it  was  contended  by  the  appel- 
lants that,  the  bastard  child  being  destitute  and 
in  want,  the  appellants  were  bound  to  take  charge 
of  it  and  not  leave  it  to  starve,  and  were  entitled 
to  proceed  against  all  or  any  of  the  persons  who 
were  liable  for  the  maintenance  of  such  child. 

The  justices  were  of  opinion  that  the  husband 
was  primarily  liable  for  the  maintenance  of  his 
'  wife's  bastard  child,  and  that  the  appellants  were 
not  entitled  to  an  order  against  the  putative  father 
to  ■  contribute  to  its  maintenance,  so  long,  at 
least,  as  the  husband  was  of  ability  to  maintain 
the  child. 

They  therefore  dismissed  the  application. 

They  came  to  the  conclusion  on  the  following 
grounds :  That  by  4  &  5  Will.  4,  c.  76,  s.  57,  the 
Eability  is  thrown  upon  the  husband  to  maintain 
the  illegitimate  children  of  his  wife  bom  before 
marriage  while  under  sixteen  years  of  age,  and 
that  the  case  of  Lang  v.  Spicer  (1  M.  &  W.  129) 
expressly  decides  that  the  husband  is  primarily 
liable  under  the  statute  for  such  maintenance,  at 
least  while  of  ability  to  maintain ;  and,  further, 
that,  having  regard  to  the  fact  that  a  woman 
editor  marriage  cannot  herself  obtain  an  order 
upon  the  puhitive  father  of  her  illegitimate  child 
bom  before  the  marriage,  it  would  seem  incon- 
sistent that  the  guardians  of  the  poor  should  be 
able  to  do  so,  seeing  that  there  is  a  person — 
namely,  the  husband — who  by  statute  is  respon- 
sible tor  its  maintenance. 
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K.B.  Div.] 


Habvby  (stpp.)  V.  Annino  (reap.). 


[K.B.  Div. 


Garland  for  the  appellants. — It  is  clear  that  it 
was  not  necessary  for  the  guardians  in  the  first 
instance  to  claim  against  the  husband.  Lang  v. 
Spicer  (1  M.  &  W.  129)  was  decided  upon  the 
Poor  Law  Amendment  Act  1834,  which  enacted 
tbat  every  man  who  should  marry  a  woman 
having  legitimate  or  illegitimate  children  should 
be  liable  to  maintain  such  children  until  the  age 
of  sixteen.  In  1873  the  Bastardy  Laws  Amend- 
ment Act  enacted  that  where  a  bastard  became 
chargeable  to  a  union  or  parish,  the  justices  could 
adjudge  a  man  to  be  the  putative  father  of  such 
child,  and  could  make  an  order  upon  such  putative 
father  to  pay  a  certain  sum  towards  the  relief  of 
the  child  while  it  should  be  chargeable.  The 
point  here  is,  Has  the  chUd  become  chargeable  P 
for  if  in  fact  it  has  so  become,  then  I  submit  that, 
although  the  husband  may  be  liable  under  the 
Act  of  1834  to  maintain  the  child,  none  the  less 
is  the  putative  father  liable  under  the  Act  of 
1873.  The  remedies  are  not  alternative,  but 
cumulative. 

J,  A.  Rawke  for  the  respondent. — In  this  case 
the  child  had  not  become  properly  chargeable 
because  the  husband  was  able  to  maintain  it,  and 
was  bound  to  maintain  it  under  the  Act  of  1834. 
He  referred  to 

Lang  v.  Spicer  (sup.) ; 

8tacey  v.  Lintell,  40  L.  T.  Bep.  553 ;  4  Q.  B.  Div. 

291  ; 
Hardy  v.  Atherton,  44  L.  T.  Bep.  776 ;  7  Q.  B. 

Div.  264. 

Stacey  v.  Lintell  was  approved  in  Jones  v.  Davies 
(20  Mag.  Cas.  20 ;  83  L.  T.  Rep.  412  ;  (1901)  1  Q.  B. 
118),  and  in  Peatfield  v.  Childs  (63  J.  P.  117)  it 
was  held  that  an  affiliation  order  could  not  be 
made  against  the  putative  father  at  the  instance 
of  a  married  woman,  the  ground  of  the  decision 
being  that  if  such  order  were  made  there  would 
then  be  two  persons  liable  to  maintain  the  child. 

Lord  Alve&stonb,  O.J. — In  this  case  a  difficult 
question  is  involved,  and  it  seems  to  me  that  we 
ought  first  to  consider  the  language  of  the  Act  of 
Parliament  and  the  circumstances  under  which  it 
was  passed,  and  then  see  whether  these  circum- 
stances pi*event  us  from  giving  the  plain  and 
natural  meaning  to  the  Act.  At  the  time  of 
4  &  6  Will.  4,  c.  76,  and  down  to  .1872  there  was 
no  direct  power  given  to  the  guardians  to  obtain 
an  order  against  the  putative  father.  They  had 
only  an  indirect  power  through  the  mother — 
namely,  to  enforce  an  order  previously  obtained 
by  the  mother,  and  that,  notwithstajiding  her 
marriage.  In  1872  they  were  given  direct  power 
to  go  and  obtain  an  order  themselves ;  and  the 
section  of  that  Act  which  gave  the  power  was 
repealed  and  re-enacted  in  the  same  words  in  the 
following  year,  the  Bastardy  Amendment  Laws  of 
1873,  by  sect.  5,  providing:  "Where  a  bastard 
child  becomes  chargeable  to  a  union  or  parish  the 
guardians  may  apply.  .  .  ."  It  was  contended 
that  because  under  the  Poor  Law  Amendment 
Act  1834  (4  <&  5  WiU.  4,  c.  76)  there  was  an  obli- 
gation  upon  the  husbaiid  of  a  woman  with  ille- 
gitimate childran  to  maintain  such  illegitimate 
children,  aa  they  were  to  be  deemed  part  of  his 
family,  sect.  5  of  the  Bastardy  Laws  Amend- 
ment Act  1873,  which  allows  the  guardians 
to  get  an  order  against  the  putative  father, 
must  be  limited  to  uie  case  of  the  children  of  a 
woman  whose  husband  cannot  maintain  them. 


Mr.  Hawke  suggests  that  the  words  "where  a 
bastard  child  becomes  chargeable"  mean  ulti- 
mately chargeable,  such  as  where  the  husband 
cannot  pay  or  be  made  to  pay,  and  thtm  only  can 
the  putative  father  be  made  liable.  If  it  had 
been  intended  to  deal  only  with  children  who 
ultimately  became  chargeable  to  a  union  or  parish, 
other  words  would  have  been.  used.  The  true 
construction  must  be  that  "  chargeable  "  means 
chargeable  in  fact.  Some  sanction  is  given  to 
this  by  the  third  proviso  of  sect.  5,  which  enacts 
that  nothing  in  tne  section  is  to  be  deemed  to 
relieve  the  mother  of  a  bastard  child  from  her 
liability  to  maintain  such  child.  From  this  ifc 
appears  that  the  word  "  chargeable  "  is  used  of  a 
child  whose  mother  is  capable  of  maintaining  it, 
a\id  this  again  shows  that  "  chargeable  "  is  meant 
in  its  natural  sense  of  chargeable  in  fact.  I  do  not 
express  any  opinion  that  the  justices  ought  not 
to  take  into  consideration,  when  cause  is  shown, 
against  any  order  being  made,  the  capacity  of 
the  husband  to  support,  and,  if  there  were  means 
of  getting  money  from  such  husband,  I  do  not 
say  that  they  must  make  an  order  against  the 
putative  father.  Mr.  Hawke  contended  that  the 
justices  could  not  make  an  order  against  the 
father  if  the  husband  had  means  to  pay,  but  I 
come  to  the  conclusion  that  the  justices  have 
jurisdiction  to  make  an  order  under  this  section, 
notwithstanding  the  fact  that  the  husband  may 
have  means,  though  that  is  a  circumstance  to  be 
taken  into  consideration  before  the  order  is 
made.  Dual  liability  has  been  discussed  in  several 
cases,  and  where  an  order  has  been  obtained  it 
can  be  enforced  notwithstanding  means  or 
marriage,  and  in  such  a  case  as  that  there  would 
be  a  dual  liability  just  as  in  the  present  one. 
I  do  not  say  that  the  case  of  Lang  v.  Spicer  (sup.) 
is  not  law.  The  statute  of  18  Eliz.  o.  3  was  not 
directly  repealed,  but  was  practically  repealed, 
by  a  subsequent  enactment  of  49.  Gleo.  3,  c.  68, 
which  was  inconsistent  with  it.  Although  the 
Legislature  knew  of  Lang  v.  Spicer,  and  of  the 
liability  of  the  husband  to  maintain  the  illegiti- 
mate children  of  his  wife  under  the  Act  of  1834. 
it  enacted  in  1873  that  where  a  bastard  child 
became  chargeable  to  a  union  or  parish  the 
justices  on  the  application  of  the  guardians, 
might  make  an  order  against  the  putative  father. 
Therefore  I  think  this  case  must  go  back  to  the 
justices  with  a  direction  that  they  have  juris- 
diction to  make  an  order,  but  not  that  they  must 
do  so. 

Wills  and  Gha.nkbll,  JJ.  concurred. 

Appeal  allowed. 

Solicitors :  Crowders,  Vizard,  and  Oldham,  for 
William  Adams,  Plymouth ;  Law  and  Worssam, 
for  Bond  and  Pearce,  Plymouth. 


Thursday,  Oct.  30, 1902. 

(Before    Lord   Altbbbtone,    C.J.,  Wills   and 

Ghankbll,  JJ.) 

Harvey  (app.)  v.  Annino  (resp.)  (a) 

Bastary — Evidence  of  mother — Corroborated  in 
some  material  particular  —  Bastardy  Laws 
Amendment  Act  1872  (35  &  36  Vict.  c.  65),  •.  4. 

In  corroboration  of  the  evidence  of  the  m<>ther, 

(o)  Beported  hj  W.  pi  E.  Hibbbrt,  Eiq.,  Burrtotap«l-lAw. 
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KB.  Div.] 


Tbomans  (app.)  V.  HoDGKiNSON  (resp.). 


[K.B.  DiT. 


who  W€t8  a  ssrvant  to  the  appellanfa  grand- 
father, in  an  applieation  for  an  order  against 
the  appellant  under  eect.  4  of  the  Bastardy  Laws 
Amendment  Act  1872,  evidence  was  given  that 
the  appellant  and  respondent  were  seen  "  out 
togetner  evenings  in  the  lances,**  and  that  after 
the  birth  of  the  child  the  appellant  ashed  if  the 
respondent  "  w<u  going  to  swear  the  child,** 
Held  (disaentiente  Wills,  /.),  that  this  was  corro- 
boration in  soms  material  particular  to  satisfy 
sect.  4  of  the  Bastardy  Laws  Amendment  Act 
1872. 

Gasb  stated  by  jastioes  upon  the  hearing  of  an 
application  on  behalf  of  the  respondent  for  an 
oraer  of  affiliation. 

Upon  the  hearing  of  the  application  it  was 
proTed  on  the  part  of  the  respondent  and  found 
as  a  fact  by  the  jastioes  that  the  respondent,  who 
is  a  single  woman,  was  delivered  of  a  male  bastard 
child  on  the  28th  May  1901,  which  is  still  living. 

The  respondent  swore  that  the  appellant  was 
the  father,  the  connection  having  taken  place  on 
the  22nd  May  1900,  and  after  that  two  or  three 
times  a  week  up  to  the  27th  Aug.  following  in  the 
fields,  during  which  period  she  was  living  ss  a 
servant  with  the  appellant's  grandfather. 

The  respondent  also  swore  that  in  the  beginning 
of  September  she  found  herself  pregnant  and  told 
the  appellant  of  it  about  six  weeks  after,  who  told 
her  not  to  worry  about  it  aod  not  to  tell  anyone 
and  he  would  try  and  do  something  for  her. 

The  respondent  was  not  cross-examined  as  to 
intercourse  with  any  other  persons. 

In  corroboration  of  the  respondent's  story  a 
witness  was  called,  a  labourer  who  was  working 
for  the  appellant's  grandfather  daring  the  time 
the  respondent  was  living  there  as  a  servant,  and 
swore  that  he  had  seen  the  appellant  and  the 
respondent  out  together  evenings  in  the  lanes,  and 
that  after  the  child  was  bom  the  appellant  spoke 
to  him  and  asked  him  whether  the  respondent, 
whom  he  spoke  of  familiarly  as  "  Till,"  was  going 
to  swear  the  child,  when  he  told  the  appellant  that 
he  did  not  know. 

It  was  contended  on  behalf  of  the  appellant 
that  there  was  no  corroborative  evidence. 

The  jastioes  were  of  opinion  that  the  evidence 
of  the  witness,  the  labourer,  did  corroborate  the 
evidence  of  the  mother  in  some  material  par- 
ticular, and  they  made  an  order  upon  the  appel- 
lant. 

By  sect.  4  of  the  Bastardy  Laws  Amendment 
Act  1872 : 

After  the  birth  of  snoh  bastard  child  on  the  appearanoe 
of  the  person  so  summoned  .  .  .  the  jastioes  in 
such  petty  seseions  shall  hear  the  evidenoe  of  aaoh 
woman  and  snoh  other  evidenoe  as  she  may  prodnoe  and 
shall  also  hear  any  evidenoe  tendered  by  or  on  behalf  of 
the  person  alleged  to  be  the  father,  and  if  the  evidenoe  of 
the  mother  be  oorroborated  in  some  material  partioolar 
by  other  evidenoe  to  the  satisfaction  of  the  jostioeB,  they 
may  adjudge  the  man  to  be  the  putative  father  of  snch 
bastard  child.    .    .    . 

Bodilly  for  the  appellant. 

Clavell  Salter  for  the  respondent. 

Lord  AiiTBKSTONB,  G  J. — I  have  come  to  the 
ooncluaion  that  the  ju<tic«M  were  right,  but  it  is 
most  important  that  they  should  act  with  great 
oaation  in  theee  cases.  We  have  to  consider 
sect.  4  of  the  Bastardy  Laws  Amendment  Act 
1872,  which    provides:   [His  Lordship  read  the 


section,  and  continued :]  If  this  evidence  cannot 
be  excluded  as  evidence,  its  weight  as  corrobora- 
tive evidence  is  for  the  justices.  Here  the  social 
position  of  the  parties  was  not  the  same,  and  that 
was  a  matter  which  the  justices  could  take  into 
consideration,  and  no  doubt  did  from  what  they 
state  in  the  case.  It  is  impossible  to  differ  from 
Field,  J.'s  illustrations  in  Cole  v.  Manning  (35 
L.  T.  Rep.  941 ;  2  Q.  B.  Div.  611),  and  such  things 
which  he  there  refers  to  may  be  corroboration. 
I  cannot  come  to  the  conclusion  that  the  justices 
ought  to  have  excluded  this  evidence,  as  not 
being  evidence  corroborating  the  girl's  story. 
That  being  so,  I  cannot  say  that  there  was  no 
evidence  of  corroboration. 

Wills,  J. — I  regret  that  I  cannot  agree  with 
my  brethren.  The  question  is  of  great  import- 
ance as  to  what  amounts  to  corroborative  evidence 
to  satisfy  the  statute.  The  section  says  that  the 
evidence  of  the  mother  must  be  corroborated  in 
some  material  particular  by  other  evidence. 
Here  it  was  said  that  they  were  oat  together 
evenings  in  the  lanes,  and  it  seems  a  strong  thing 
to  say  that  they  were  there  for  some  immoral 
purpose.  Then,  secondly,  it  is  said  that  after  the 
child  was  bom,  the  appellant  aaked  if  the  respon- 
dent was  **  going  to  swear  the  child."  Maybe 
that  means  "  swear  the  child  on  me,"  but  it  seems 
to  me  to  be  straining  the  expressions  used  to 
hold  that  that  is  corroboration  in  some  material 
particular  of  the  mother's  evidence.  I  do  not 
think  it  is  sufficient.  I  am  averse  to  artificial 
requirements  as  to  matters  of  evidence,  but  we 
have  to  construe  this  provision  in  the  section  as 
it  stands. 

Ghankbll,  J. — ^My  view  is  that  this  is  evidence 
of  corroboration.  I  think  that  this  is  such  evi- 
dence as  satisfies  the  statutory  requirement. 

Appeal  dismissed, 

SoL'citoTS :  Morris  Crump,  for  Hutchins  and  Co., 
Teignmouth ;  Crowders  and  Vizard, 


Monday,  Nov,  3, 1902. 

(Before  Lord  Alvbbstonb,  O.J.,  Wills  and 

Ghannell,  JJ.) 

Tbomans  (app.)  v,  Hodokinson  (resp.).  (a) 

Gaming — Betting — Bar  of  public-house  —  Book- 
maker using  bar  for  purpose  of  betting— 
"  Using  a  place  **  for  prohibited  purposes — 
Betting  Act  1853  (16  &  17  Vict,  c,  119),  s,  3. 

A  ready-money  professional  bookmaker  was  in  the 
hahit  of  frequenting  the  bar  of  a  public-house 
for  the  purpose  of  there  carrying  on,  and  he  did 
in  the  bar  carry  on  at  stated  hours  a  ready- 
money  betting  business  with  persons  resorting 
thereto,  the  carrying  on  of  which  was  known  to 
such  persons,  and  was  known  to  and  was  carried 
on  under  some  arrangement  or  understanding 
with  the  landlord  of  the  public-hotise.  On  a 
certain  day  he  and  his  cleric,  who  wais  employed 
by  him  in  his  betting  business,  went  to  the  bar 
of  the  public-house  and  stayed  therefor  about  an 
how  and  a  half,  and  each  of  them  made  ready- 
money  bets  with  persons  there  and  received  pay- 
ment of  loinnings  on  bets  previously  made. 

Held,  thai  the  bookmaker  "  used  **  the  bar  of  the 
ptibliC'house  for  the  purpose  of  betting   with 

(a)  Beported  by  W.  W.  Osa,  Eaq.,  Barrister-ftt-Law. 
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persona    resorting  thereto    and    was   properly 
convicted  under  sect.  3  of  the  Betting  Act  1853. 
Belton  V,  Busby  (81  L.  T,  Bep.  196 ;  (1899)  2  Q.  B, 
380)  approved  and  followed. 

Case  stated  by  justices  of  the  peace  for  the 
county  of  Stafford. 

At  a  petty  sessions  beld  at  Old  Hill  two  infor- 
mations were  preferred  against  the  appellant  by 
the  respondent  Hodgkinson  (inspector  of  police) 
that  tbe  appellant  on  the  26th  and  Slst  days  of 
March  1902,  at  Cradley  Heath,  in  tbe  county  of 
Stafford,  being  a  person  ucing  the  Railway  Inn, 
Cradley  Heath,  did  unlawfully  use  the  anme  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  contrary  to  se'-t.  3  of  16  &  17  Vict. 
o.  119  (the  Betting  Act  1853). 

At  the  same  court  four  informations  were  also 
preferred  by  the  respondent  that  one  Thomas 
Insull,  on  the  26th  and  31st  March  and  on  the 
1st  and  5th  *April  1902,  did  at  tbe  Railway  Inn 
commit  offences  against  sect.  3  of  the  same  Act 
similar  to  the  offences  preferred  against  the 
appellant,  and  four  informations  were  also  pre- 
ferred at  tbe  same  court  by  the  respondent 
against  one  Thomas  Scriven  for  permitting  the 
Railway  Inn  to  be  opened,  kept,  and  used  for  the 
purpose  of  betting  on  certain  events  and  con- 
tingencies of  and  relating  to  certain  horse  racing, 
contrary  to  sect.  3  of  the  same  Act. 

These  informations  against  the  appellant  and 
Scriven  and  Insull  were  (at  the  request  of  the 
defendants)  heard  together  in  the  month  of  April 
1902,  when  the  justices  convicted  each  of  tbe 
defendants,  and  fined  the  appellant  200L  and 
costs,  Scriven  lOOZ.  and  costs,  and  Insull  261.  and 
costs. 

The  appellant  being  dissatisfied  with  the  deci- 
sion of  the  justices,  appealed. 

Upon  tbe  hearing  of  the  informations  the 
following  facts  were  proved  before  the  justices: 

Thomas  Scriven  was  occupier  and  proprietor 
of  the  Railway  Inn,  a  fully- licensed  bouse,  in 
which  among  other  rooms  was  a  room  known  as 
the  bar  or  taproom,  to  which  customers  of  the 
hotel  as  such  had  access,  and  Scriven  was  the 
person  licensed  in  respect  thereof.  The  appellant 
was  a  ready- money  professional  bookmaker,  and 
Insull  was  a  clerk  employed  by  the  appellant  in 
his  said  business. 

The  appellant  was  on  the  26th  March  1902, 
from  about  the  hour  of  1  p.m.  until  about  2.30 
p.m.,  at  the  Railway  Inn,  and  his  clerk  Insull  was 
also  there.  The  appellant  was  for  part  only  of 
such  time  present  in  the  bar  or  taproom  of  the 
hotel,  but  his  clerk  Insull  was  there  present 
during  the  whole  of  such  time.  The  appellant 
and  Insull  went  to  the  bar  or  taproom  for  the 
purpose  of  making,  and  each  of  them  there  made 
ready- money  bets  with  persons  resorting  thereto, 
and  Insull  in  so  acting  was  acting  for  and  on 
behalf  of  the  appellant,  and  payments — being 
winnings  on  bets  made  on  some  former  occasions 
— ^were  then  made  by  the  appellant  to  applicants 
in  the  bar  or  taproom  of  the  inn  after  referring 
to  a  certain  book  in  his  possession. 

The  appellant  and  Insull  were  on  the  31st 
March,  from  about  1.30  p.m.  to  2  p.m.,  in  the  bar 
or  taproom.  Each  of  them  went  to  the  bar  or 
taproom  for  the  purpose  of  making  ready-money 
bets  with  persons  resorting  thereto.  Ready- 
money   bets   were   there  made  by  Insull,  and 


payment  being  winnings  on  a  bet  made  on  the 
pi*eceding  day  with  Insull  was  there  made  by  the 
appellant,  and  such  bets  and  payments  were 
made  by  Insull  acting  for  and  on  behalf  of  the 
appellant. 

The  appellant  was  in  the  habit  of  frequenting 
the  inn  for  the  purpose  of  there  carrying  on,  and 
be  carried  on  in  the  bar  or  taproom  thereof  at 
stated  hours  a  ready-money  betting  business  with 
persons  resorting  thereto,  the  carrying  on  of  which 
in  tbe  bar  or  taproom  was  known  to  such  persons, 
and  was  known  to  and  pursued  under  some 
arrangement  or  understanding  come  to  with 
Thomas  Scriven,  the  landlord. 

At  the  hearing  before  the  justices  no  evidence 
was  given  that  the  appellant  when  at  the  inn 
obtained  refreshments  or  used  the  house  for  that 
purpose  or  was  a  customer  thereof,  nor  did  it 
appear  that  the  appellant  had  any  interest  in  tbe 
Railway  Inn  or  the  bubiness  of  the  inn,  or  that  he 
had  any  control  over  or  took  any  part  of  the 
management  of  the  inn,  or  that  in  the  betting 
business  carried  on  in  the  bar  or  taproom  be 
occupied  any  specific  part  of  the  bar  or  taproom. 

On  the  part  of  the  appellant  it  was  contended 
that  he  could  not  be  convicted  on  tbe  grounds 
that  the  bar  or  taproom  was  not  a  "  placa " 
within  the  meaning  of  16  &  17  Yict.  c.  119,  and 
that  the  use  of  the  bar  or  taproom  by  the  appel- 
lant was  not  a  use  by  him  thereof  for  tha  purpose 
of  betting  with  persons  resorting  thereto  within 
the  meaning  of  that  Act. 

The  following  cases  were  called  to  the  attention 
of  the  justices:  Powell  v.  K^mpton  Park  Race^ 
course  Company  (19  Mag.  Gas.  164 ;  80  L.  T.  Rep. 
538;  (1899)  A.  0.  143) ;  Belton  v.  Busby  (19  Mag. 
Gas.  324 ;  81  L.  T.  Rep.  196 ;  (1899)  2  Q.  B.  380). 

The  justices,  acting  on  the  authority  of  Belton 
V.  Bushy  {ubi  sup.)^  were  of  opinion  and  held  that 
such  bar  was  a  "  place,"  and  that  the  appellant's 
actions  amounted  to  a  user  of  the  same  for  the 
purpose  of  betting,  contrary  to  the  provisions  of 
sect.  3  of  that  Act  and  they  convicted  the  appel- 
lant. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  justices  upon  the  above  statement  of 
facte  came  to  a  correct  determination  and  decision 
in  point  of  law. 

G.  H.  Stutfield  for  the  appellant. — The  justices 
were  wrong  in  convicting  the  appellant  of  using 
the  place  for  the  purpose  of  betting.  There  is  no 
finding  of  the  justices  that  the  appellant  had  any 
control  or  occupation  of  the  bar  or  part  of  the 
bar.  To  be  a  person  using  the  house  within  the 
meaning  of  the  Act,  he  must  be  a  person  who 
is  either  owner  or  occupier,  or  who,  if  not  owner 
or  occupier,  is  a  person  in  control  and  occupation 
of  the  place.  The  person  "  using  the  same " 
means  a  person  who  is  in  control  and  occupation 
of  the  place  using  the  same.  In  the  present  case 
the  appellant  was  neither  owner  nor  occupier,  nor 
was  he  a  person  in  control  and  occupation  of  this 
bar  or  taproom,  and  not  being  so,  ne  cannot  be 
convicted  as  a  person  using  the  same."  That  is 
made  quite  clear  by  the  judi;ment  of  Lord 
Halsbury,  L.G.  in  Powell  v.  Kempton  Park  Race- 
cowrse  Company  (19  Mag.  Gas.  164;  80  L.  T. 
Rep.  538,  at  pp.  540-1 ;  (1899)  A.  G.  at  pp.  158- 
160.  Dealing  with  the  words  in  the  statute  "  or 
person  using  the  same,"  he  says,  '*  these  words 
occur  as  an  alternative  to  the  owner  of  the  place. 
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the  ocoapier  of  the  place,  the  keeper  of  the  place, 
or  any  person  nsing  the  place ;  these  are  au  put 
in  one  category.  ...  I  think  it  is  clear  that 
what  the  statute  is  dealing  with  here  is  the  case 
of  persons  who  are  in  control  and  occupation  of 
the  place  which  is  assumed  to  be  the  betting 
establishment."  Again  he  says:  '*It  seems  to 
me  clear  that  the  thmg  against  which  the  enact- 
ment is  levelled  is  any  place  used  in  the  sense  I 
have  explained.  There  must  be  a  business  con- 
ducted, and  there  must  be  an  owner,  occupier, 
manager,  keeper,  or  some  person  who,  if  these 
designations  do  not  apply  to  him,  must  neverthe- 
less be  some  other  person  who  is  analogous  to  and 
is  of  the  same  genus  as  the  owner,  keeper,  or 
oocupier,  who  bets  or  is  willing  to  bet  with  the 
persons  who  resort  to  his  house,  room,  or  other 
place."  Mere  standing  by  while  betting  is  going 
on  is  quite  insufficient  to  bring  a  person  within 
the  Act  as  a  "person  using  the  place."  There 
was  no  evidence  that  there  were  any  other  persons 
resorting  to  the  bar.  The  appellant  was  there  as 
one  of  the  customers  of  the  house ;  and  there  was 
no  evidence  to  show  that  he  had  any  contractual  or 
other  right  to  be  there  other  than  as  an  ordinary 
customer.  It  is  submitted  that  Belton  v.  Biuby 
(19  Mag.  Gas.  324;  31  L.  T.  Rep.  196;  (1899)  2 
Q.  B.  3^),  which  came  after  the  Kempton  Park 
case  {ubi  sup.)^  is  not  good  law.  There  was  much 
stronger  evidence  of  a  contract  and  of  user  there 
than  m  this  case.  The  defendant  there  had  the 
permission  of  the  landlord  to  use  the  house,  and 
Grantham,  J.  says  in  his  judgment  that  the  book- 
ipaker  had  something  in  the  nature  of  a  right  or 
licence  to  use  the  bar  for  his  betting  busioess. 
The  appellant  cannot  be  convicted  unless  he  is  a 
person  in  some  way  in  possession,  occupation,  or 
control  of  the  place,  and  there  was  no  evidence  of 
that. 

W.  Shaketpeare,  for  the  respondent^  was  not 
called  upon. 

Lord  AiiVEBSTONB,  O.J.  —  Counsel  for  the 
appellant  could  not  dispute  that  the  bar  of  this 
public-house  was  a  "  place  *'  within  the  meaning 
of  the  Act,  but  he  said  that  because  it  was  not 
shown  that  the  appellant  had  not  a  distinct 
licence  from  the  landlord  of  the  house,  the  appel- 
lant ought  not  to  be  convicted,  as  he  had  no 
interest  in  the  house.  It  seems  to  me  that,  quite 
apart  from  the  case  of  Belton  v.  Bushy  {uhi  sup.), 
decided  by  Grantham  and  Bruce,  J  J.  in  1899,  the 
findings  of  fact  by  the  magistrates  bring  this 
case  within  the  rule  we  have  laid  down  Uiat  if 
we  find  a  man  using  a  place  within  the  meaning 
of  the  Act  for  the  purpose  of  carrying  ou  his 
business  of  betting,  then  the  case  is  not  within 
the  rule  laid  down  in  the  Kempton  Park  case 
(ubi  Slip.).  The  finding  by  the  magistrates  here 
was  that  the  appellant  was  in  the  habit  of  fre- 
quenting the  inn  for  the  purpose  of  there  carrying 
on,  and  that  he  did  carry  on,  in  the  bar  or  tap- 
room thereof,  at  stated  hours,  a  ready- money 
betting  business  with  persons  resorting  thereto, 
the  carryiog  on  of  which  was  known  to  and 
pursued  under  some  arrangement  or  under- 
standing  with  the  landlord.  In  my  opinion  that 
sratement  of  facts  is  conclusive  to  show  that  there 
had  been  a  breach  of  the  statute.  In  Belton  v. 
Btuhy  (vbi  mp.)  Grantham,  J.  came  to  the  same 
conclusion  upon  exactly  similar  facts,  and  that 
cane  is  an  authority  to  show  that  this  is  the 


proper  rule  upon  such  facts.  The  decision  in 
that  case  was  in  my  opinion  perfectly  right, 
and  I  think,  therefore,  that  this  conviction 
was  right,  and  that  this  appeal  ought  to  be 
dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  In  my 
opinion  the  decision  in  Belton  v.  Busby  (ubi  sup.), 
was  right,  and  I  think  that  if  each  of  the  persons 
carrying  on  the  betting  had  taken  some  beer  it 
would  have  made  no  difference.  The  mere  fact 
that  the  appellant  may  have  taken  no  refresh- 
ments does  not  seem  to  me  to  be  a  cardinal  fact 
in  this  case. 

Channbll,  J. — I  agree.  I  think  that  the  facts 
found  make  it  clear  that  the  appellant  used  this 
place  as  if  it  were  a  betting  office,  and  that  is  the 
test  laid  down  in  the  Kempton  Park  case  (ubi 
sup.)  for  bringing  a  case  within  the  Act. 

Conviction  ajjirmed  and  appeal  dismissed. 

Solicitors  for  the  appellant.  Judge  and  Priestley, 
for  Philip  Baker  and  Co.,  Birmingham. 

Solicitors  for  the  respondent,  Wainwright  and 
Co.,  for  John  W,  Clulow,  Brierley  Hill. 


Monday,  Nov.  3,  1902. 

(Before  Lord  Alybbstone,  G.  J.,  Wills  .and 

Channbll,  JJ.) 

Bbx  i;.  Justicbs  of  thb  Tbwkbsbubt  Division 
OF  Gloucbstbbshibb.  (a) 

Rating — Poor  rate — Appeal — Special  sessions — 
Notice  of  appeal — Parish  council  of  rural  parish 
— Necessity  of  serving  notice  upon  parish  council 
— Jurisdiction  of  special  sessions  to  hearnppeal 
—Parochial  Assessments  Act  1836  (6Jt7  WiU.  4, 
c.  96),  «.  6— Local  Government  Act  1894  (56  &  57 
Vict,  c,  73),  88,  6,  sub- 8,  1  (c) ;  52,  sub-s.  5. 

Where  a  person  appeals  to  special  sessions  under 
sect.  6  of  the  Parochial  Assessments  Act  1836, 
against  a  poor  rate  made  in  a  rural  parish 
having  a  parish  council,  it  is  a  condition  prece- 
dent to  the  jurisdiction  of  the  special  sessions  to 
hear  such  appeal  that  notice  of  the  appeal  should 
have  been  served  upon  the  parish  council  of  such 
rural  parish,  cts  the  right  of  the  overseers  under 
that  section  to  have  notice  of  appeal  served  upon 
them  as  a  condition  of  the  special  sessions 
having  jurisdiction  to  hear  the  appeal  has,  by 
sect.  6,  sub -sect,  1  (c),  of  the  Local  Government 
Act  1894,  been  transferred  to  the  parish  cov/ncil 
of  a  rural  parish, 

Bttlb  for  a  mandamus  to  the  justices  of  the 
peace  fur  the  Tewkesbury  division  of  the  county 
of  Gloucester,  commanding  them  to  hold  as  by 
adjournment  from  the  12th  June  1902  a  special 
sessions  for  hearing  appeals  against  poor  rates  of 
the  several  parishes  within  the  division,  and  at 
such  special  sessions  to  hear  and  determine  the 
merits  of  the  appeal  of  William  Clifford  against 
the  rating  and  assessment  of  the  Swan  Inn,  in  the 
parish  of  Leigh,  in  the  Tewkesbury  Union. 

The  facts  as  set  out  in  the  affidavit  were  as 
follows : — 

On  the  17th  Oct.  1901  a  i>oor  rate  was  made 
and  published  by  the  overseers  of  the  parish  of 
Leigh,  in  the  Tewkesbury  Union  and  county  of 
Gloucester,  wherein  William  Clifford  was  rated 
in  respect  of  the  Swan  Inn  in  that  parish,  of 

(a)  Reported  by  W.  W.  Oaa,  Baq.,  Barriiter-*t-Law. 
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which  he  was  occupier,  upon  the  basis  of  the 
yaluation  list  then  in  force  in  the  parish.  The 
parish  of  Leigh  is  a  rural  parish  having  a  parish 
council. 

A  notice  of  objection  against  the  assessment  to 
the  poor  rate  in  the  valuation  list  of  the  Swan 
Inn  was  served  on  behalf  of  Clifford  upon  the 
assessment  committee,  but  the  assesHmeut  com- 
mittee refused  to  give  Clifford  any  relief  in 
respect  of  the  matter  of  the  objection,  and  they 
declined  to  reduce  the  assessment. 

Notice  of  appeal  against  the  assessment  to  the 
poor  rate  was  served  upon  the  clerk  to  the  assess- 
ment committee  of  the  union  and  upon  the  over- 
seers of  the  parish.  This  notice  of  appeal  was  a 
notice  of  appeal  to  the  special  sessions  for  the 
hearing  of  appeals  against  the  poor  rate  assess- 
ments in  the  Tewkesbury  Union  to  be  held  at 
Tewkesbury  against  the  poor  rate  assessment  of 
the  premises  in  Clifford's  occupation  known  as  the 
Swan  Inn  in  the  parish  of  Leigh,  on  the  ground 
of  the  inequality,  unfairness,  and  incorrectness  of 
the  valuation  of  the  same. 

The  appeal  came  on  for  hearing  on  the 
I2th  June  1902,  when  the  assessment  committee 
appeared  as  respondents,  and  objection  was  taken 
on  their  behalf  that  the  justices  had  no  jurisdic- 
tion to  hear  the  appeal  on  the  ground  that,  the 
parish  of  Leigh  being  a  rural  parish  and  having  a 
pariah  council,  it  was  a  condition  precedent  to  the 
justices  having  jurisdiction  to  hear  the  appeal 
that  the  parish  council  should  have  been  served 
with  notice  of  the  appeal,  which  had  not  been 
done. 

For  the  appellaut  it  was  contended  that  it  was 
not  necessary  to  serve  notice  of  the  appeal  to 
special  sessions  upon  the  parish  council. 

The  justices  upheld  the  objection  of  the  assess- 
ment committee,  and  refused  to  hear  the  appeal 
upon  the  ground  that  notice  of  the  appeal  bad 
not  been  served  upon  the  parish  council,  and  tbey 
dismissed  the  same  with  costs. 

The  above  rule  for  a  mandamus  to  the  justices 
to  hear  and  determine  the  appeal  was  then 
obtained  at  the  instance  of  Clifford,  the  appellant. 

The  Parochial  Assessments  Act  1836  (6  &  7 
Will.  4,  c.  96)  provides  : 

Seot.  6.  The  jastioes  acting  in  and  for  every  petfcy 
eesBions  division  ahall  four  times  at  least  in  every 
year  hold  a  epeoial  BeesionB  for  hearing  appeals  agaiuist; 
the  rates  of  the  several  parishes  within  their  respeotivH 
divisions  .  .  .  and  saoh  special  sessions  shall  and 
may  be  adjourned  from  time  to  time  by  the  jnstiuHH 
there  present,  as  they  may  think  fit ;  and  at  suoh 
special  or  adjonrned  sessions  the  justices  there  present 
shall  hear  and  determine  all  objections  to  any  snch  taU^ 
on  the  ground  of  inequality,  UDfaimess,  or  inoorreotneva 
in  the  valuation  of  any  hereditaments  included  therein, 
which  decision  shall  be  binding  and  oonclasive  on  i  he 
parties  unless  the  person  or  persons  impugning  suoh 
decision  shall  .  .  .  cause  notice  to  be  given  iu 
vndting  of  his  intention  of  appealing  against  such  deci- 
sion .  .  .  and  within  five  days  after  giving  snch 
notice  shall  enter  into  a  recognisance  .  .  .  condi- 
tioned to  try  such  appeal  at  the  then  next  general 
sessions  or  quarter  sessions  of  the  peaoe  which  shall  first 
happen.  .  .  .  Provided  always  that  no  suoh  objec- 
tion shall  be  inquired  into  by  the  said  jastioes  in  special 
session  unless  notice  of  snch  objection  in  writing  under 
the  hand  of  the  complainant  shall  have  been  given,  seven 
days  at  least  before  the  day  appointed  for  suoh  special 
session,  to  the  collector,  overseers,  or  other  persons 
by  whom  suoh  rate  was  made.    Provided,  also,  that  the 


said  jastioes  in  special  session  shall  not  be  authorised  to 
inquire  into  the  liability  of  any  hereditaments  to  be 
rated,  but  only  into  the  true  valae  thereof  and  into  the 
fairness  of  the  amount  at  which  the  same  shall  have 
been  rated. 

The  Local  Government  Act  1894  (56  &  57  Yict. 
c.  73)  piovides : 

Sect.  6  (1).  Upon  the  parish  council  of  a  rural  parish 
coming  into  office,  therti  shall  be  transferred  to  tha^t 
council — (c)  The  powers,  duties,  and  liabilities  of  the 
overseers  or  of  the  churchwardens  and  overseers  of  the 
piridh  with  respect  to  (i.)  appeals  or  objeouous  by  them 
in  respect  of  the  valutttion  list,  or  appcAls  in  respect 
of  the  poor  rate,  or  county  rate,  or  the  basis  of  the  ooanty 
rate.     ... 

Sect.  52  (5).  All  enactments  in  any  Act,  whether 
general  or  local  and  personal,  relatiog  to  any  powers, 
duties,  or  liabilities  transferred  by  thid  Act  to  a  pariah 
council  or  parish  meeting  from  jastioes  or  the  vestry  or 
overseers  or  churchwardens  and  overseers,  shall,  subject 
to  the  provisions  of  this  Act  and  so  far  as  circum- 
stances admit,  be  construed  as  if  any  reference  therein 
to  jostices  or  to  the  vestry,  or  to  the  overseers,  or  to  the 
churchwardens  and  overseers,  referred  to  the  parich 
council  or  parish  meeting,  as  the  case  requires,  and  the 
said  enactments  shall  be  construed  with  such  modifi- 
cations as  may  be  necessary  for  carryiog  this  Aot  into 
effect. 

In  the  Poor  Relief  Act  1743  (17  Geo.  2.  c.  38), 
8.  4,  an  appeal  was  t^iven  to  the  next  general  or 
quarter  sessions  againtjt  a  poor  rate  to  any  person 
aggrieved  by  the  rate,  and  that  section  pix>vided  : 

And  the  justices  of  the  peaoe  there  assembled  [that  is, 
in  the  next  general  or  quarter  sessioatf]  are  hereby  autho- 
rised and  required  to  receive  such  nppeal,  and  to  hear 
and  finally  determine  the  same ;  bat  if  it  shall  appear 
to  the  said  justices  that  reasonable  notice  was  not  given, 
then  they  shall  adjourn  the  said  appeal  to  the  next 
quarter  sessions,  and  then  and  there  finally  hear  and 
determine  the  same. 

C.  F,  Vachell  for  the  assessment  committee 
showed  cause. — The  question  is  whether  it  is  a 
condition  precedent  to  the  right  of  appeal  to 
special  sessions  against  a  poor  rate  that  notice  of 
the  appeal  should  be  served  on  the  parish  council 
of  a  rural  parish.  The  matter  has  already 
been  considered  as  to  appeals  to  quarter  sessions 
in  the  two  cases  of  Beg.  v.  Kent  Justices  (19  Mag. 
Cas.  203  ;  80  L.  T.  Kep.  622)  and  Beg,  v.  Be 
Grey  (19  Mag.  Cas.  490;  82  L.  T.  Rep.  324; 
(1900)  1  Q.  B.  521),  and  the  question  is  how  the 
matter  stands  as  to  appeals  to  special  sessions. 
The  statutes  applicable  in  those  eases  were 
statutes  which  dealt  with  appeals  to  quarter 
sessions,  but  not  with  appeals  to  special  sessions, 
and  the  distinction  between  the  two  classes  of 
appeals  is  this,  that  when  the  appeal  against  a 
poor  rate  is  to  quarter  sessions,  the  giving  of  the 
notice  of  appeal  to  the  parish  council  is  not  a 
condition  precedent  to  the  right  of  the  quarter 
sessions  to  hear  the  appeal,  but  when  the  appeal 
is  to  special  sessions  it  is  a  condition  precedent 
to  the  hearing  of  the  appeal.  Special  sessions 
were  constituted  for  hearing  appeals  against  poor 
rates  by  sect.  6  of  the  Parochial  Assessments  Act 
1836  (6  &  7  Will.  4,  c.  96),  which  provided  that 
the  special  sessions  should  hear  and  determine 
all  objections  to  poor  rates  on  the  ground  of 
inequality,  unfairness,  or  incorrectness  in  the 
valuation,  with  the  proviso  that  no  such  objection 
should  be  inquired  into  by  the  justices  unless 
notice  of  such  objection  should  have  been  given 
to  the  collector,  overseers,  or  other  persons  by 
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whom  snck  rate  was  made.    Therefore  the  giving 
of  that  notice  to  the  overseers  was  a  condition 
preoedent  to  the  right  of  the  special  sessions  to 
mqnire  into  the  objection — that  is,  to  hear  the 
appeal.     By  sect.  1  of    the  Union    Assessment 
dommittee  Amendment  Act  1864  it  was  n^ces- 
sary    to   serve  the  assessment  committee  with 
notioe  of  appeal,  whether  the    appeal   were  to 
special  or  qnarter  sessions,  and  the  committee 
might,  with  the  guardians'  consent,  appear  as 
respondents.    In  Seg.  v.  De  Qrey  {ubi  «up.)  it  was 
held*  disapproving  of  and  ref asing  to  follow  Reg. 
V.  Keni  J^utices  {ubi  tup.},  that  in  an  appeal  to 
qnarter   sessions    against  a  poor  rate  notice   of 
appeal  to  the  town  coanctl  (which  in  this  case 
would  be  the  parish  council)  was  not  a  condition 
precedent  to  hearing  the  appeal.     The  present 
case  is  distingnishable  from  that  case  in  this : 
the  appeal  here  is  not  to  quarter  sessions,  as  in 
Beg  V.  De  Crrey  (ubi  atep.),  bat  to  special  sessions 
under  sect.  6  of  the  Act  of  1836,  which  in  express 
terms  makes  the  giving  of  the  notice  to  the  over- 
seers a  condition  precedent  to  the  right  of  the 
special  sessions  to  inquire  into  the  objection  or 
hear  the  appeal ;  but  there  is  no  such  statutory 
pronsion    with    regard   to    appeals    to    quarter 
sessions  imder  sect  4  of  17  Geo.  2,  a  38 ;  and, 
moreover,  in  sect.  4  of  17  Geo.  2,  c.  38,  there  is 
given  to  quarter  sessions  an  express  power  to 
adjonm,  and  thev  are  required  to  adjourn,  if 
reasonable  notice  has  not  been  given,  but  there  is 
no  such  power  to  adjourn  given  to  the  special 
seesiona  by  sect.  6  of  the  Act  of  1836  if  the  notice 
of  appeal  has  not  been  served  on  the  overseers. 
Then  oy  seer.  6,  sub.  sect  1  (c),  of  the  Local  Govern- 
ment Act  1894,  the  powers,  duties,  and  liabilities 
of  the  overseers  with  respect  to  appeals  against 
poor  rates  are  transferred  to  the  parish  council ; 
and  that  is  strengthened  by  sect.  52,  sub-sect  5, 
which  provides  that  where  the  word  "  overseers  " 
ocouTB  m  such  caseo,  the  words  "  parish  council  *' 
are  to  be  read.    Under  sect  6  of  the  Act  of  1836 
it  was  necessary  to  serve  the  overseers  so  that 
Uiey  might  appear  and  support  the  rate.  ,The 
other  body   interested    in  supporting    the   rate 
would  be  the  assessment  committee,  who  were 
also  to  be  served  with  notice  under  sect.  1  of  the 
Act  of  1864,  and  by  sect  2  of  that  Act  they  might 
appear,  but  were  not  compelled  to  appear,  as 
respondents,  to  support  the  rate.    Consequently, 
there  would  be  an  obvious  hardship  if  the  parish 
oonn<nl  were  not  served,  as  there    might  then 
be  no  persons  to  appear  and  support  the  rate. 
He    referred    to    Beg,    v.    Surrey    Justicee    (43 
li.  T.  Bep.  500;  6  Q.  B.  Div.  100)  and  Beg.  v. 
Salop  Justieea  (12  Times  L.  Bep.   526),  and  was 
stopped. 

Brooke  Litile  in  support  of  the  rule. — Service 
on  the  parish  council  of  the  notice  of  appeal  was 
not  a  condition  precedent  to  the  hearing  of  the 
appeal.  By  sect  6  of  the  Local  (^vemment 
Act  1894  what  is  transferred  to  the  parish  council 
is  **  the  powers,  duties,  and  liabilities  of  the 
overseers  with  respect  to  appeals  against 
poor  rates.  The  word  "liabilities"  is  the  only 
word  there  which  could  be  at  all  applicable  in 
this  case ;  and  the  provision  as  to  the  giving  of 
the  notice  to  the  overseers  cannot  in  any  sense 
be  regarded  as  a  liabiliry  of  the  overseers.  The 
word  "liability"  cannot  cover  such  a  case  as 
this,  where  a  notice  has  to  be  given  by  somebody 
to  the  overseers.    So  it  could  not  be  a  *'  duty  "  of 
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the  overseers ;    it  is  a  duty  which  some  other 
person   has  to  perform  to  the  overseers.     The 
right  of  appeal   a^inst    a  poor  rate  was   first 
given  by  the  Poor  Belief  Act  1601  (43  Eliz.  c.  2). 
That  appeal  was  to  quarter  sessions,  and  there 
was  no  statutory  direotioa  or  provision    as  to 
giving  any  notice  whatever,  and  no  liability  on 
auyone  to  give  notice,  but  the  overseers  appeared 
on  such  appeals,  not  because  they  had  gK>t  notice, 
bat  because  they  were  tiie  persons  who liad  made 
the  rates.    No  further  liability  was  placed  on  the 
overseers  by  the  Poor  Belief  Act  1743  (17  Geo.  2, 
c.  38),  s.  4,  as  all  that  that  section  did  was  to 
put  upon  the  appellant  the  liability  of  "  giving 
reasonable  notice  to  the  churchwardens  or  over- 
seers"; and  the  overseers    might    abandon  the 
rate  by  not  bringing  witnesses  to  support  it  and 
by  not  contesting  the  appeal  at  sessions :  {Beg,  v. 
Fouch,  2  Q.  B.  308,  at  p.  313,  per  Lord  Denman, 
C.J.).     [Lord  Alvbbstonb,  O.J. — ^Take  the  pro- 
viso in  sect.  6  of  the  Act  of  1836  as  to  the  giving 
of  notice  to  the  overseers,  munt  not  that  be  read 
now  as  applying  to  the  parish  council  because 
they  are  now  the  persons  who  stand  in  the  posi- 
tion of  the  overseers  as  to  supporting  the  rate  on 
appeal  P]    No;  the  fact  that  the  appellant  must 
give  a  notice  to  the  overseers  is  not  a  liability  of 
the  overseers,  and  under  sect.  6  of  the  Act  of 
1894  it  is  only  the  powers,  duties,  and  liabilities 
of   the   overseers    that   are   transferi'ed   to  the 
parish  council,  and  sect.  52  (5)  of  that  Act  also 
only  relates  to  the  powers,  duties,  and  liabilitiee 
of  the  overseers,  and  carries  the  case  no  further. 
In  the  proviso  ia  sect  6  of  the  Act  of  1836  the 
notice  was  to  be  given  to  the  persons  who  made 
the  rate — that  is,  uie  overseers — and  that  continues 
to    be    the    rule.      The  parish  council   do  not 
make  the  rate  ;  that  is  still   done   by  the  over- 
seers ;    and    therefore    if    the    words    "  parish 
council "    are    to    be    read    into    the   proviso 
in  sect.    6  of   the   Act   of   1836,   that  proviso 
would  run  *'  to  the  collector,  parish   council,  or 
other  persons  by  whom  such  rate  was  made,"  which 
would  be  contrary  to  the  fact    In  the  next  place, 
the  proviso  in  sect.  6  merely  says  that  no  objection 
shall  be  inquired  into    by  the  special   sessions 
unless  the  notice  is  given.    That  does  not  mean 
that  they   may  not  adjourn  so  as  to  allow  a 
notice  to  be  given ;  and  in  fact  the  power  to 
adjourn   which  is  given   to  quarter  sessions  by 
sect.  4  of  17  G^.  2,  c.  38,  where  reasonable  notice 
has  not  been  given,  ought  to  be  read  into  the  pro- 
viso in  sect.  6  of  the  Act  of  1836.    The  Act  of 
1836    contained    no    provision    that    the  appeal 
should  be  to  the  next  special  sessions,  and  yet  it 
has  been  held  that  the  appeal  ought  to  be  to  the 
next  practicable  session,  in  accordance  with  the 
provision  in  sect  4  of  17  Geo.  2,  c.  38,  as  in  appeals 
to  the  next  practicable  quarter  sessions : 

Bsg.  V.  Trafford^  15  Q.  B  200 ;  8  o.  Reg,  v.  Lanca- 
8hWe  JusHeee,  15  L.  T.  Bep.  0. 8.  159. 

If  the  provision  in  17  Geo.  2,  c.  38,  as  to  time 
for  appealing  be  incorporated  in  the  later  Act,  so 
also  oup^ht  the  provision  as  to  adjournment  for 
the  givmg  of  a  notice.  Theiefore  in  the  first 
place  it  was  not  necessary  to  serve  the  parish 
council  with  notice  at  all ;  in  the  next  place,  even 
if  it  were  necessary,  the  special  sessions  ought  to 
have  adjourned  to  enable  the  notice  to  be  given. 
He  also  referred  to 

Beg.  V.  Eyre,  28  L.  T.  Bap.  O.  S.  100 ;  6  E.  &  B  992. 
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Lord  Alvebstonb,  O.J. — In  this  ca^e  a  rale 
was  moved  for  a  mandamus  to  the  justices  to  hold 
a  special  sessions,  and  at  such  special  sessions  to 
hear  and  determine   an   appeal  against  a  poor 
rate.    The  question  raised  is  whether  it  is  a  con- 
dition precedent  to  the  hearing  of  such  appeal 
that  notice  of  the  appeal  should  have  been  served 
upon  the  parish  council.     Two  contentions  were 
urged  before  us  by  counsel  in  support  of  the  rule. 
In  the  first  place  it  was  said  that,  apart  from  the 
Local  Government  Act  1894,  the  jurisdiction  of  the 
justices  in  special  sessions  was  not  taken  away 
by  reason  of  the  appellant  having  omitted  to  give 
the  notice  of  appeal  required  by  sect.  6  of  the 
Parochial  Assessments  Act  of  1836,  because  the 
provision  in  sect.  4  of  17  Geo.  2,  c.  38,  which 
provides  that  if    the    notice    is    not  given  the 
justices  shall  adjourn  the  appeal,  must  be  road 
into  the  proviso  in  sect.  6  of  the  Act  of  1836. 
That  is  a  rather  startling  proposition.     I  have 
always  understood  that  the  Act  of  1836  gave  a 
special  remedy  in  such  cases  with  special  condi- 
tions   applicable   thereto.     Sect.  6  of  that  Act 
provides:  "That  no  such  objection  shall  be  in- 
quired into  by  the  said  justices  in  special  session 
unless  notice    of    such  objection    .    .    .    shall 
have  been  given    ...    to  the  collector,  over- 
seers, or  other  persons  by  whom  such  rate  was 
made."    It  is  too  late  now  to  say  that  that  pro- 
vision is  inoperative  because  there  was  a  larger 
right  of  appeal  given  to  an  appellant  to  quarter 
sessions  by  the  Act  of  George  11.   In  the  next  place 
it  was  contended  in  support  of   the  rule  that, 
assuming  that  if  the  Local  Government  Act  1894 
had  not  been  passed  the  notice  of  appeal  would 
have  to  be  served  upon  the  overseers  and   the 
appeal  would  fail  because  no  such  notice  had 
been  given  to  them,  that  notice  need  not  now 
be  given  to  the  parish  council.     That  depends 
upon  whether  the  right  of  the  overseers  to  have 
notice  of   the   appeal  comes   within   the   words 
in  sect.  6  of  the  Local  Government  Act  1894, 
"powers,    duties,    and    liabilities    of    the    over- 
seers   .    .    .    with   respect  to    .    .    .    appeals 
in  respect  of  the  poor  rate,"  which  are  by  that 
section  transferred  to  the  parish  council.    I  cannot 
myself  see  what  was   meant  to  be   transferred 
under  those  words  unless  there  was  transferred 
the  duty  of  the  overseera  to  see  that  the  poor  rate 
made  by  them  was  maintained.    I  think  it  was 
intended  by  that  section  that  the  parish  council 
shotild  have  a  voice  as    to  whether  an  appeal 
against  a  poor  rate  should  be  resisted  or  not. 
But  the  matter  does  not  stop  there,  because  the 
Act  goes  on  to  provide  in  the  most  general  terms 
in  sect.  52,  sub- sect.  5, "  that  all  enactments  in 
any  Act    .    .    .    relating  to  any  powers,  duties, 
or  liabilities  transferred  by  this  Act  to  a  parish 
council     .     .     .     from     .     .     .     the    overseers 
.    .    .    shall  be  construed  as  if  any  reference 
therein     ...     to    the    overseers    ...    re- 
ferred to  the  parish  council    ...    as  the  case 
requires."    It  is  obvious  that  when  general  words 
of  that  kind  are  used  it  was  intended  that  the 
provisions  of  sect.  6  of  the  Act  of  1836  should 
apply  in  all  cases  in  which  the  parish  council  are 
interested  in  the  matters  referred  to    in    that 
section,  and  that  the  matter  of  the  appeal  should 
not  bt)  inquired  into  by  the  special  sessions  unless 
the  notice  of  appeal,  which  was  formerly  to  be 
given  to  the  overseers,  was  given  to  the  parish 
council.    I  therefore  think  that  with  regard  to 


this  matter  notice  of  the  appeal  should  have  been 
given  to  the  parish  council,  and  that  the  role 
should  consequently  be  discharged. 

Wills,  J. — I  am  of  the  same  opinion,  and  upon 
the  same  grounds. 

Ohannell,  J.-I  agree.        ^^  dUeharged. 

Solicitors  for  the  applicant,  Peacock  and 
Goddard,  for  Arthwr  Lamb,  Cheltenham. 

Solicitors  for  the  respondents,  Badham  and 
Comina,  for  Brookes  and  Badham,  Tewkesbury. 


Tuesday,  Oct,  28, 1902. 

(Before   Lord  Alvbbstone,   G.J.,   Wills  and 

Ohannell,  JJ.) 

Bkooks  V,  Mason,  (a) 

Licensing  law — Sale  of  intoxicating  liquors  to 
children — Unsealed  vessel — Honest  belief — Mens 
rea — Intoxicating  Liquors  {Sale  to  Children) 
Act  1901  (1  Edw,  7,  c.  27).  ss.  2,  5. 

When  a  licence-holder  knowingly  sells  or  delivers 
intoxicating  liquor  to  a  person  under  fourteen 
years  of  age.  Re  is  liable  to  conviction  under 
sect.  2  of  the  Intoxicating  Liquors  {Sale  to 
Children)  Act  1901  if  he  in  fact  delioers  it  to 
such  person  in  a  vessel  not  secured  a>ccording  to 
sect.  5,  even  though  when  he  so  delivered  it  he 
honestly  believed  that  the  vessel  was  so'  secured . 

Casb    stated  by    the    metropolitan    magistrate 
sitting  at  Olerkenwell  Police-court. 

The  appellant  appeared  before  the  magistrate 
to  answer  an  information  laid  by  the  respondent 
an  inspector  of  police,  alleging  that  he  the  appel- 
lant, being  the  holder  of  a  licence  within  the  mean- 
ing of  the  Licensing  Acts  1872,  1874,  and  of  the 
Intoxicating  Liquors  (Sale  to  Children)  Act  1901, 
did  unlawfully  and  knowingly  deliver  otherwise 
than  at  the  residence  or  working  place  of  the  pur- 
chaser a  certain  description  of  intoxicating  liquor 
to  one  James  Cousins,  a  person  under  the  age  of 
fourteen  years,  for  consumption  off  the  premises, 
such  intoxicating  liquor  not  being  sold  or  delivered 
in  a  corked  and  sealed  vessel  in  a  quantity  less 
than  one  reputed  pint  for  consumption  off  the 
premises,  contrary  to  sect.  2  of  the  Intoxicating 
Liquors  (Sale  to  Children)  Act  1901. 

Intoxicating  Liquors  (Sale  to  Children)  Act 
1901  (1  Edw.  7,  c.  27) : 

Sect.  2.  Every  holder  of  alioenoe  who  knowingly  aells 
or  delivers  or  allows  any  person  to  sell  or  deliver,  save 
at  the  residence  or  working  place  of  the  purchaser,  any 
description  -of  intoxicating  liquor  to  any  person  under 
the  age  of  fourteen  years  for  consumption  by  any  person 
on  or  off  the  premises,  excepting  such  intoxicating 
liquors  as  are  sold  or  delivered  in  corked  and  sealed 
vessels  in  quantitiea  not*'  less  than  one  reputed  pint  for 
consumption  off  the  premises  only,  shaU  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  the  first 
offence ;  and  every  person  who  knowingly  sends  aay 
person  under  the  age  of  fourteen  years  to  any  place 
where  intoxicating  liquors  are  sold  or  delivered  or  dis- 
tributed for  the  purpose  of  obtaining  any  description  of 
intoxicating  liquor,  excepting  as  aforesaid,  for  consump- 
tion by  any  person  on  or  off  the  premises,  shall  be  liable 
to  like  penalties. 

Sect.  5.  The  term  "  corked"  means  closed  with  a 
plug  or  stopper,  whether  it  is  made  of  cork  or  wood,  or 

(a)  Bsportdd  by  J.  Andbsw  Sra^HAV,  Baq.,  BeRisl«r-«t.Law. 
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SrUta,  or  M>me  other  material.  The  ezpreaaion  '*  sealed  " 
means  eecnred  with  any  substance  without  the  destmo- 
tion  of  which  the  cork,  plug,  or  stopper,  cannot  be  with- 
drawn. 

At  the  bearing  before  the  learned  magistrate 
the  foUowing  facts  were  admitted  or  proved  in 
evidenoe : —  i 

The  appellant  was  the  holder  of  a  licence  to 
sell  beer  bj  retail  for  consumption  off  the  pre- 
mises in  respect  of  a  house  situate  at  No.  152, 
Esaez-road,  Islington. 

On  the  19th  Jan.  1902  one  James  Cousins,  a  boj 
about  eleven  years  of  age,  had  been  sent  to  the 
appellant's  premises  to  obtain  some  beer  to  be 
drank  off  the  premises,  and  there  was  delivered 
to  him  by  the  appellant  one  pint  of  beer  in  a 
bottle  supplied  by  the  appellant.  The  bottle  was 
fitted  with  a  glass  stopper  having  round  it  a  ring 
of  cork.  Over  the  top  of  the  glass  stopper,  from 
one  side  of  the  neck  of  the  Mttle  to  the  other 
side,  the  appellant,  before  delivery,  stuck  a 
irummed  paper  label  previously  moist^ed  by  him. 
The  label  was  about  Sin.  in  length,  and  bore  the 
words :  *'  Caution.  This  label  must  not  be  tam- 
pered with.'* 

After  affixing  the  label,  a  portion  of  sealing  wax 
was  placed  by  the  appellant  on  one  side  of  the 
neck  of  the  bottle,  partly  on  the  glass  itself  and 
partly  over  the  end  of  the  label. 

In  this  condition  the  bottle  containing  the  beer 
was  delivered  by  the  appellant  to  the  boy  Cousins. 
The  latter  was  stopped  by  a  police  officer 
on  dutv  outside  the  appellant's  premises,  who 
took  the  bottle  from  him.  The  gum  on  the 
label  was  then  wet,  and  the  police  officer,  by 
taking  hold  of  the  label  by  the  end  opposite  that 
on  which  the  sealing  wax  had  been  put  and 
turning  it  back,  was  able  to  detach  the  label  from 
the  bottle  intact,  the  sealing  wax  also  coming 
whole  off  the  bottle  with  the  label. 

The  magistrate  found  as  facts  that  the  bottle 
was  corked  and  closed  with  the  stopper,  but  that 
the  paper  label  had  not  been  secured  with  a 
substance  without  the  destruction  of  which  the 
stopper  could  not  be  withdrawn;  also  that  the 
appellant  knew  that  James  Cousins  was  under  the 
age  of  fourteen,  but  that  the  appellant,  at  the  time 
he  delivered  the  bottle  to  James  Cousins,  believed 
that  he  (the  appellant)  had,  in  manner  before  men- 
tioned, by  the  gummed  label  and  the  sealing  wax 
secured  the  stopper  in  conformity  with  sect.  5  of 
the  Intoxicating  Liquors  (Sale  to  Children  Act) 
1901. 

It  was  contended  for  the  appellant  before  the 
learned  magistrate  that  the  word  "  knowingly  "  in 
sect.  2  of  iaat  Act  referred  to  the  knowledge  of 
the  seller  as  to  the  condition  of  the  corking  and 
sealing  of  the  vessel  in  which  the  intoxicating 
liquor  was  sold  or  delivered,  as  well  as  to  the  age 
of  the  person  to  whom  it  was  sold  or  delivered, 
and  that  the  appellant  had  committed  no  offence 
against  that  section  since  he  honestly  believed  at 
the  time  of  sale  or  delivery  that  the  stopper  of 
the  vessel  had  been  secured  in  acqordance  with  the 
provisions  of  the  Act. 

The  learned  magistrate  held  upon  the  facts 
stated  that  the  appellant  had  been  guilty  of  an 
offence  against  the  statute,  and  thereupon  con- 
▼icted  him  and  imposed  a  penalty  upon  him. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  came  to  a  correct  deter- 
nnnatioB  «ad  di^on  in  point  of  law. 


DanekwertB,  K.C.  (Bruce  Williamson  with  him) 
for  the  appellant. — The  question  before  the  court 
is  whether  a  person  who  believes  honestly  he  has 
done  as  the  Act  required  when  in  fact  he  has  not 
is  nevertheless  guilty  of  an  offence  against  the 
Act.  [Channell,  J. — You  do  not  mean  if  he 
makes  a  mistake  as  to  what  the  Act  requires  P] 
No ;  when  he  honestly  believes  he  has  (but  in  fact 
has  not)  done  what  if  done  would  be  a  compliance 
with  the  Act  he  is  nevertheless  guilty  of  an 
offence  against  the  Act  The  general  rule  is 
that  mens  rea  is  necessary  to  constitute  a  crime 
unless  the  Act  expressly  declares  that  it  is  not 
necessary : 

Sherras  v.  De  Rutzen,  72  L.  T.  Bep.  889 ;  (1895) 
1  Q  B.  918. 

Here  the  Act,  so  far  from  declaring  mens  rea  not 
to  be  necespary,  declares  that  to  constitute  the 
offence  it  must  be  done  "  knowingly."  The  word 
"knowingly"  in  the  first  part  of  sect.  2  of  the 
Intoxicating  Liquors  (Sale  to  Childreu)  Act  1901, 
I  submit,  governs  all  the  provisions  of  that  part 
as  it  unduubtedly  governs  all  the  provisions  of 
the  secoiid  part  oi  the  section.  The  publican 
must  not  merely  *' knowingly"  sell  and  deliver 
the  liquor  to  a  person  under  fourteen,  but  must 
knowingly  do  so  in  an  uncorked  or  unsealed 
vessel.  If  he  honestly  believes  the  vessel  to  be 
corked  and  sealed  when  he  delivers  it  he  has 
committed  no  offence  under  the  Act,  any  more 
than  the  person  who  sends  a  person  under  four- 
teen to  a  public-house  to  obtain  a  corked  and 
sealed  vessel  of  intoxicating  liquor  commits  an 
offence  under  the  second  part  of  the  section  if 
the  publican,  unknown  to  him,  delivers  to  the 
child  an  uncorked  or  unsealed  bottle. 

Craies  {Avory,  K.C.  with  him)  for  the  respon- 
dent.— Knowledge  is  not  necessary  to  constitute 
the  offence.  What  the  Act  prohibits  is  generally 
the  knowingly  delivering  intoxicating  liquor  to 
persons  under  fourteen.  When  we  have  proved 
that  the  appellant  did  that,  we  have  proved  all 
that  is  necessary  to  establish  the  offence : 

Summary  Jurisdiotion  Act  1879,  s.  89  (2). 

It  is  then  for  him  to  bring  himself  within  the 
exception.  The  only  way  he  can  do  this  is  by 
showing  that  in  fact  the  vessel  in  which  the 
liquor  was  delivered  was  corked  and  sealed  as 
required  by  the  Act.  The  Act,  as  reeards  the 
exception,  says  nothing  about  knowledge  or 
honest  belief.  It  says  simply  that  it  will  be  a 
defence  to  a  charge  under  the  section  if  the  vessel 
was  corked  and  sealed  in  a  particular  way.  Here 
the  vessel  was  not  so  corked  and  sealed.  The 
defence,  therefore,  breaks  down.  No  doubt  in 
general  mens  rea  is  necessary  to  constitute  a 
criminal  offence ;  but  whether  it  is  necessary  in 
the  case  of  any  particular  statute  depends  on  the 
construction  of  that  statute.  It  need  not  be 
expressly  declared  not  to  be  necessary;  that 
inference  may  arise  by  implication : 

Reg,  V.  ToUon,  60  L.  T.  Bep.  899 ;  28  Q.  B.  Div. 

168; 
Ov/ndy  v.  Le  Cocq,  51  L.  T.  Bep.  265  ;  18  Q.  B.  Div. 

418. 

[Channbll,  J. — Yes ;  but  the  presumption 
always  is  that  there  must  be  mens  rea.'] 

Danckwerts,    K.C.    in    reply. — ^I  contend  the 

so-called  exception  here  constitutes  part  of  the 

1  description  of  the  offence.     The  offence  is  not 
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knowingly  selling  to  a  person  under  fourteen,  bnt 
knowingly  selling  to  such  a  person  otherwise 
than  in  a  vessel  oorked  and  sealed  as  required : 

MiUer  y.  Dudley  Ju»tie«$,  46  W.  B.  606. 

Lord  Alybbstonb,  O.J. — This  case  is  not 
without  difBcultj.  There  can  be  no  question  but 
that  in  the  great  majority  of  cases  it  is  necessary 
to  prove  mens  rea  in  oi  der  to  show  a  criminal 
offence.  But  I  doubt  whether  the  difficulty  in 
this  case  can  be  solved  by  any  nuch  (general  prin- 
ciple. The  offence  here  is  created  by  a  par- 
ticular statute,  and  we  must  look  to  the  langua^ 
of  that  particular  statute  in  order  to  see  what  it 
was  intended  by  the  Legislature  should  constitute 
the  offence.  Primarily  the  question  depends  on 
whether  the  word  "  knowingly  "  applies  to  the  seal- 
iDs,  and  this  itself  depends  upon  whether  the  words 
reierring  to  sealing  are  bv  way  of  exception  or 
are  themselves  pai^  of  the  description  of  the 
offence.  [His  Lordnhip  read  the  section.]  It 
seems  to  me  that  the  framers  of  the  Act  intended 
by  the  first  part  of  the  section  to  prohibit  the 
selling  of  intoxicating  liquors  to  children.  Then 
it  occurred  to  them  that  there  might  be  sales  to 
children  not  within  the  mischief  aimed  at  by  the 
Act — namely,  sales  not  for  the  child's  own  con- 
sumption, but  for  some  adult  person  to  whom  the 
child  was  to  carry  the  liquor.  To  cover  this  they 
introduced  an  exception  as  to  intoxicating  liquors 
delivered  to  children  in  corked  and  sealed  vessels. 
It  was  atvued  that  this  exception  really  formed 
part  of  the  description  of  the  offence,  and  that 
the  word  "  knowingly "  applied  to  the  whole 
description,  and  that  consequently  if  the  publican 
does  not  *'  knowingly  **  deliver  an  unsealed  bottle 
he  commits  no  offence.  It  is  contended,  on  the 
other  hand,  for  the  respondent  that  the  words  in 
question  form  no  part  of  the  description  of  the 
offence,  but  are  merely  matter  of  ddence  which 
must  be  proved.  I  think  it  would  be  alter- 
ing the  language  of  the  statute  to  adopt  the 
contention  of  the  appellant,  and  to  hold  that 
**  knowingly  "  applies  to  the  corking  and  sealing 
of  the  bottle.  The  effect  of  such  an  interpreta- 
tion would  be  that  a  defendant  would  only  have 
to  say  that  be  believed  the  bottle  to  be  secured 
in  the  way  required  by  the  Act,  when  the  Legis- 
lature has  required  that  it  shall  be  secured  in 
fact.  I  am  of  opinion,  therefore,  that  the  words  in 
question  afford  a  defendant  who  has  knowingly 
sold  intoxicating  liquor  to  a  child  a  defence 
which  must  be  proved  as  a  fact.  I  think  the 
learned  magistrate's  decision  was  right,  and  the 
appeal  must  be  dismissed. 

Wills,  J. — I  agree. 

Ohannell,  J. — I  am  of  the  same  opinion. 

Appeal  dumissed. 

Solicitors :  for  the  appellant,  Maitlands,  Pechham, 
and  Co. ;  for  the  respondent^  8t,  John  Woniner. 


Tuesduy,  Oct.  28, 1902. 

(Before  Lord  Alybbstonb,  0. J.,  Wills  and 

Ohannbll,  JJ.) 

Hatlbs  i;.  Sandown  Ubban  Council,  (a) 

Local  government — Private  street  works — Fined 
apportionment  of  cost — Alleged  non-completion 
— Alleged  negligence  of  ewrveyor — Jurisdiction 
of  justices— Private  Street  Works  Act  1892 
(55  A  56  Vict  c.  57),  ss.  12, 14. 

Where  the  surveyor  of  the  local  authority  hcLS  cer^ 
tified  that  private  street  V}ork8  are  completed 
and  the  local  authority  has  accepted  his  deci* 
sion,  he  is  entitled  under  sect.  12  of  the  Private 
Street  Works  Act  1892  to  make  a  final  appor* 
tionment  of  the  cost,  and  any  objection  to  such 
apportionment  on  the  y  round  that  the  works  are 
not  in  fact  completed,  if  it  catt  he  taken  at  all, 
must  be  taken  under  sect.  12  (2)  (b)  or  (e).  li 
cannot  he  set  up  as  a  defence  to  a  claim  by  ike 
loccd  authority  under  sect.  14  for  the  fronta^er^e 
apportioned  share  of  the  cost. 

Appbal  by  case  stated  from  the  decision  of  the 
justices  of  Newport,  Isle  of  Wight,  ordering  the 
appellant  to  pay  the  amount  claimed  by  respon- 
dents as  his  apportioned  share  of  the  cost  of 
ceitcbin  private  street  works. 

At  the  hearing  of  the  complaint  the  following^ 
facts  were  admitted  or  proved : — 

The  respondents  were  the  Urban  District 
Council  of  Sandown,  and  bad  adopted  the  Private 
Street  Works  Act  1892.  Wilton-road  was  a 
street  within  the  meaning  of  the  Public  Health 
Act  1875,  and  the  appellant  was  the  owner  of 
premises  abutting  on  it. 

The  respondents,  acting  under  sect.  6  uf  the 
Private  Street  Works  Act  and  beingdisbatisfied 
with  the  state  and  condition  of  Wilton-road, 
resolved  that  the  same  should  be  sewered,  kerbed, 
channelled,  levelled,  ballasted,  metalled,  and  made 
good. 

The  notices,  specifications,  plans,  BectionB, 
estimates,  and  apportionments  required  by  the 
section  were  made,  served,  and  deposited. 

The  works  were  executed  to  the  satisfaction 
of  the  respondents,  and  on  the  15th  April  1901 
the  respondents'  surveyor  apportioned  the  cost 
amongst  the  frontagers. 

The  amount  sougtit  to  be  recovered  was  appor- 
tioned against  the  appellant,  and  notice  thereof 
was  on  the  19th  April  1901  duly  served  on  hina 
in  the  manner  provided  by  the  Act 

The  appellant  failed  to  give  notioe  to  the  respon- 
dents within  the  time  prescribed  of  his  intention 
to  object  to  such  final  apportionment  on  anv  of 
the  grounds  set  forth  in  sect.  12,  sub-sect.  2,  of 
the  Act,  nor  did  he  raise  any  objection  to  such 
final  apportionment  until  the  22nd  July  1901, 
when  be  by  his  solicitor  addressed  the  following 
letter  to  the  respondents : 

ShankUn,  Isle  of  Wight,  22nd  July  1901.— To  the 
members  of  the  Diatriot  Gonnoil  of  Sandown,  in  the 
Isle  of  Wight. — Qentlamsn, — On  behalf  of  Mr.  George 
Hayles,  of  Shanklin,  builder,  I  hereby  give  yon  notioe 
that  I  consider  the  apportionment  of  the  expenses  of 
making  up  Wilton-road  made  by  yoor  sorveyor  invalid. 
Snob  apportionment  should  only  be  made  when  the 
work  is  complete,  and,  from  e^idenoe  obtsined  at  the 
inspeotion  made  on  the  24th  Jane  last,  it  is  manifest 
that  the  road  has  not  been  formed  and  levelled,  nor  has 

(•)  Beport«d  by  J.  Aitdmw  STai.aAS,  laq.,  Bvrliter-at-LAw. 
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it  been  balleeted  with  fix  ioobes  of  hard  Ventnor 
rabble  or  white  dhtXk  nor  xnetaUed  with  six  inohes  beat 
jeUotr  (raTel,  nor  here  the  footways  been  ballaated 
fonr  inohee  thick  nor  metalled  with  three  inohes  fine 
St.  George's  Down  graveL  Also  the  channelling  and 
kerUng  doee  not  comply  with  the  specifications  sub- 
mitted and  forming  the  basis  of  notice  to  frontagers. 
Mr.  Hay  lea  will  therefore  contest  yoor  right  to  recover 
payment  from  him,  the  Act  requiring  that  the  works 
•hall  be  completed  before  the  sarTe3or  proceeds  to 
make  up  his  apportionment.  It  will  be  contended  that 
it  is  equally  necessary  that  the  work  should  be  com- 
plete in  thinness  as  that  it  should  be  complete  in  width 
and  length. — I  am,  gentlemen,  your  obedient  seirant, 
J.  Mabsr. 

In  reply  the  following  letter  was  written  on 
bebalf  of  the  respondents : 

Sandown,  7th  August  1901. — Dear  Sir,— I  am  directed 
by  the  Sandown  Urban  District  Council  to  acknowledge 
the  receipt  of  your  letter  of  the  22ad  ult,  giving  notice 
on  behalf  of  Mr.  Ckorge  Hayles,  of  Shanklin,  builder, 
that  you  considered  the  apportionment  of  the  expenses 
of  making  up  Wilton-road  invalid,  and  that  he  would 
oontest  the  council's  right  to  recover  payment  from  him, 
and  in  reply  thereto  I  am  instructed  to  inform  you  that 
the  apportionment  in  question  is  final  and  has  become 
binding  and  conclusive  upon  the  owners  of  the  pre- 
mises afTeoted  thereby,  no  objection  having  been  made 
thereto  within  the  terms  mentioned  in  the  Private 
Street  Works  Act  1892,  under  which  the  road  was 
made,  and  therefore  the  matter  cannot  be  reopened,  and 
I  have  to  request  that  payment  of  the  nurnof  381.  7<.  Id. 
be  eiUier  made  at  once  or  by  instalments  with  interest 
ext»nded  over  a  period  of  five  >esrs,  whichever  mode  of 
payoient  your  cUent  may  prefer,  but,  if  he  deolinee  to 
pay  the  amount  due,  proceedings  must  of  course  be 
taken  ti  recover  the  whole  amonot  at  once. — ^Tours 
truly  (Signed)  William  H.  Wooldridob,  Clerk  to 
the  Council. — J.  Marsh,  Esq.,  Sjlioitor,  Saanklin. 

On  the  part  of  the  appellant  it  was  contended 
that  the  work  mentioned  in  the  original  efitimate, 
spedfication,  plans,  and  sections  had  only  been 
partially  completed  and  carried  ont ;  that  actual 
completion  was  a  condition  precedent  to  the  final 
Apportionment ;  that,  as  the  works  bad  not  been 
WnoUy  completed,  the  final  apportionment  of  the 
respondents  surveyor  was  null  and  void,  and 
therefore  it  was  unnecessary  for  the  appellant  to 

S've  notice  of  objection  within  the  time  and  in 
e  manner  prescribed  by  sect.  12,  sub- sect.  2,  of 
the  Act. 

On  the  part  of  the  respondents  it  was  con- 
tended that,  as  the  appellant  had  failed  to  give 
written  notice  of  his  intention  to  object  to  the 
final  apportionment  on  one  or  more  of  the  grounds 
mentioned  in  sub- sect.  2  of  sect.  12  of  the  Act 
within  one  month  of  the  bervice  of  the  notice  of 
the  6ame  on  him,  such  final  apportionment  was 
<x>nclusive  for  all  purposeit,  and  toe  appellant  was 
bound  by  the  Act  to  abide  by  the  apportionment. 

The  appellant  desired  to  cross-examine  the 
reepondents'  surveyor  and  to  call  evidence  in 
sapport  of  his  contention  that  the  original  works 
had  been  onlv  partially  executed,  but  was  not 
permitted  to  do  so. 

The  justices,  however,  were  of  opinion  that 
the  final  apportionment,  not  having  been  objected 
to  in  manner  provided  by  the  Act,  was  conclusive 
against  the  appellant,  and  thereupon  made  the 
order  in  the  manner  before  stated. 

The  questions  of  law  upon  which  this  case  was 
stated  for  the  opinion  of  the  court  were  (1) 
whether  the  justioee  were  right  in  declining  to 


allow  the  appellant  to  cross-examine  and  produce 
more  evidence  in  support  of  his  contention ;  (2) 
whether,  having  regard  to  the  nature  of  the  appel- 
lant's contention,  it  was  necessary  for  him  to  give 
notice  of  objection  in  the  manner  and  within  the 
time  required  by  the  Act;  and  (3)  whether  the 
final  apportionment  was  made  in  accordance  with 
the  Act. 

The  court  sent  back  the  case  to  have  the  facts 
stated  as  to  the  mode  in  which  the  works  were 
inspected  and  the  costs  ascertained  and  paid. 

In  compliance  with  the  order  the  justices  found 
that  the  following  facts  had  been  proved  to  their 
satisfaction : — 

The  works  were  executed  under  a  certain 
agreement  bearing  date  the  Ist  May  1900 
and  made  between  Frank  Dandridge  (therein 
called  the  contractor)  of  the  one  part  and 
the  respondents  of  the  other  part,  aud  under 
the  hands  and  seals  of  the  parties  thereto. 
This  agreement  provided  {inter  cUia)  that  the 
respondents  should  pay  to  the  contractor  for 
the  execution  by  him  of  the  works  the  sum  of 
2791.  or  such  greater  or  less  sum  or  sums  as  accord- 
ing to  the  terms  of  the  specification  and  generiil 
conditions  therein  referrea  to  or  contained  stiould 
become  payable  by  the  respondents  to  the  con- 
tractor, and  would  pay  the  same  according  to  the 
terms  of  the  general  conditions. 

The  cost  of  such  works  was  arrived  at  by  the 
respondents  having  caused  a  specification,  plans, 
and  estimate  thereof  to  be  prepared  by  their  sur- 
veyor and  deposited  for  inspection  at  the  office  of 
such  survejor,  and  having  invited  tenders  lor  the 
works  according  to  the  specification  and  plans  and 
according  to  the  general  conditions  of  contract, 
and  by  thtir  acceptance  of  the  tender  of  the  con- 
tractor at  the  price  or  sum  before  mentioned. 

There  was  paid  for  the  works  the  sum  of 
296Z.  2s.  4d.,  made  up  as  follows :  To  the  contract 
price,  279Z. ;  to  extras,  SI.  Os.  4d. ;  and  surveyor's 
charges,  142.  2s. 

The  respondents  came  to  be  satisfied  with  such 
works  on  the  reports  of  their  surveyor  and  pro- 
duction of  certificates  given  by  him  from  time  to 
time  to  the  contractor  or  during  the  progress  of 
such  works  and  of  hia  final  report  and  certificate 
on  the  completion  of  such  works.  That  the  sur- 
veyor inspected  the  works  whilst  the  same  were  in 
progress  as  often  as  he  thought  requisite  or 
necessary,  and  when  the  same  were  finally  com- 
pleted he  by  persoual  inspection  satisfied  himself 
that  the  same  had  been  completed  in  accordance 
with  the  terms  of  the  contract,  and  he  accord- 
ingly gave  his  certificate  to  the  contractor  for  the 
payment  to  him  of  the  balance  due  to  him  as 
provided  by  the  contract,  and  reported  the  due 
completion  of  the  said  works  to  his  satisfaction 
to  the  works  committee  of  the  respondents,  who 
thereupon  reported  to  the  respondents,  who,  on 
the  production  of  the  certificate  of  the  surveyor, 
directed  payment  of  the  balance  so  certified  to  be 
due  to  the  contractor,  and  such  final  payment 
was  made  accordingly. 

Private  Street  Works  Act  1892  (55  &  56  Yict. 
c.  57) : 

Sect.  12  (I).  When  any  private  street  works  have 
been  oompleted  and  the  expenses  thereof  asoertained, 
the  surveyor  shall  make  a  final  apportionment  by 
dividiug  the  expenses  in  the  same  proportions  in  whioh 
the  estimated  expenses  were  dirided  hi  the  original  or 
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amended  provisional  apportionment  (as  the  case  may 
be),  and  aaoh  final  apportionment  ehall  be  oonolnsivv  for 
all  purposes ;  and  notioe  of  sauh  fii  al  apportionment 
skall  be  served  upon  the  owners  of  the  premises  affected 
thereby ;  and  the  snms  apportioned  thereby  shall  be 
recoverable  in  manner  provided  by  this  Aot  or  in  the 
same  manner  as  private  improvement,  expenses  are 
recoverable  nnder  the  Pablic  Health  Act  1875,  inclnding 
the  power  to  declare  any  snoh  expenses  to  be  payable  by 
instalments.  (2)  Within  one  month  after  snnh  notice  the 
owner  of  any  premises  charged  with  any  expeoseii  nnder 
snch  apportionment  may,  by  a  written  notioe  to  the 
nrban  anthoricy,  obj'ict  to  snch  final  apportionment  on 
the  following  grounds  or  any  of  them :  (a)  That  the  ajtu  il 
expenses  have  without  soffioient  reason  exceeded  the 
estimated  expenses  by  more  than  fifteen  per  cent. ;  (b) 
that  the  final  apportionment  has  not  been  made  in  Accord- 
ance with  this  section ;  (c)  that  there  has  been  an 
unreasonable  departure  from  the  specifications,  planp, 
and  sections. 

Montague  Lush  K.C.  (with  him  C.B.  Marriott)  for 
the  appellant. — The  justices  have  been  misled  by 
the  analogy  of  the  Public  Health  Act  1875  Un- 
questionaoly  under  that  Act  it  was  no  answer  to 
a  demand  for  a  f  rontaf;^er*s  apportioned  sh^re  of 
the  cost  of  the  works  to  show  that  the  works  were 
not  completed.  The  frontager's  remedy  was  by 
appeal  to  the  Local  Government  Board  : 

Cook  V.  [pBwich   Local   BoaTdf2i    L.  T.  Rep.  579; 
L  Bep.  6  Q.  B.  451. 

But  the  position  is  different  here.  Under  the 
Public  Health  Act  1875  there  is  no  provisional 
apportion Qj en t.  Here  there  is.  And  sect.  12 
expressly  makes  it  a  condition  precedent  to  the 
making  of  a  final  apportionment  that  the  works 
shall  be  completed.  Ic  is  only  "  when  any  private 
street  works  have  been  completed  "  that  the  sur- 
veyor is  empowered  to  make  a  final  apportion- 
ment. Hnre  we  contend  the  works  never  were 
completed.  If  we  are  right,  then,  if  we  cannot 
raise  this  ground  in  defence  to  the  claim,  we 
cannot  raise  it  al),  since  it  does  not  come  within 
the  grounds  of  objection  which  may  be  raised  to 
the  final  apportionment  under  sect.  12  (2). 
[Lord  Alverstonb,  C  J. — Why  cannot  it  be 
raised  under  sect.  12  (2)  (c)  P]  Because  it  is  not 
an  "  unreasonable  departure  from  the  specifica- 
tions, plans,  and  sections  "  within  the  Act.  That 
clause  contemplates  an  h Iteration  in  the  plans  of 
the  works  by  the  local  authority.  Here  we 
contend,  not  that  there  is  a  deliberate  alteration, 
but  that  the  works  have  not  been  in'  fact  com- 
pleted. 

Macmorran,  K.C.  and  C  F,  Pritchard,  for  the 
respondents,  were  not  called  on. 

Lord  Altebstonb,  C.J. — The  result  of  send- 
ing this  case  back  for  a  further  statement  of  the 
facts  as  to  the  mode  of  payment  has  been  to 
show  that  the  view  we  tooK  throughout  was  the 
true  one.  Coming  to  the  law  bearing  upon  the 
points  raised,  it  is  perfectly  clear  that  before  the 
Private  Street  Works  Act  of  1892  there  was  no 
mode  of  raising  anjy  question  before  the  justices 
as  to  the  validity  of  the  apportionment  except  on 
formal  grounds.  If  any  grievance  existed  as  to 
the  works,  the  only  remedy  was  by  means  of  an 
appeal  under  the  provisions  of  the  Public  Health 
Aot  1848  to  the  Secretary  of  State,  or,  after  the 
passing  of  the  Public  Health  Act  1875,  to  the 
L  ocal  Government  Board  under  sect.  268  of  that 
Aot.  This  is  shown  by  Cook  v.  Ipawich  Loeal 
Board  (n«p.).  Then  came  the  Private  i^treet  Works 


Act  1892.    That  Act  conferred  upon  frontagers 
who  are  sought  to  be  made  liable  under  the  Act 
for  the  cost  of  making  private  streets  great  rights 
and  privileges  which  they  had  not  Mfore.    For 
instance,    they   can,    during   one    month    after 
the    plans,    specifications,    and    estimates    are 
deposited  in  accordance  with  sect.  6,  object  to  the 
proposal  of  the  local  authority  on  any  of  the  four 
grounds  set  out  in  sect.  7,  and  their  objections 
will  be  determined  under  sect.  8  by  a  court  of 
summary    jurisdiction.       These    four    grounds 
include,  among  others,  the  ground  that  the  pro- 
posed works  are  insufficient  or  unreasonable,  or 
that     the    estimated    expenses    are    excessive. 
Further,  the  Aot  gives  them  the  right  to  raise 
other    objections    after    the    work    is    finished. 
Under  sect.   12  a    frontager  is  entitled  to  ^ive 
written   notice  to  the  urban  authority  within  a 
month  after  receiving  notice  of  the  final  appor- 
tionment that  he  objects  to  such  apportionment 
on  the  grounds  that  the    actual  expenses  have 
without  sufficient  reason  exceeded  the  estimated 
expenses  by  more  than  15  per  cent.,  or  that  the 
final  apportionment  has  not  oeen  made  in  accord- 
ance with  this  section,  or  that  there  has  been  an 
unreasonable  departure  from    the  specification, 
plans,  and   sections,  and   such  objection  will  be 
decided,  as  objections  to  the  provisional  appor- 
tionment are  decided,  by  a  court  of  summary 
jurisdiction.    If  the  court  finds  any  one  of  these 
grounds  made  Kood,  it  can  quash  the  apportion- 
ment and  in  effect  make  a  fresh  one.    Tne  appel- 
lant, however,  did  not  take  the  course  provided 
by  sect.  12.     It  was  contended  on  his  behalf  that 
the    objections    he    desires  to   take    could    not 
be  raised  under  sect.    12.       It    was    also  con- 
tended that  a  final  apportionment  could  not  be 
made  under  s  >ct.  12  until  the  works  were  com- 
pleted ;  that  his  objection  is  that  the  works  have 
not  been  completed ;  and  that  the  only  and  proper 
course  to  raise  this  objection  is  to  tsike  it  when 
summoned  before  the  justices  for  the  amount  of 
his  expenses  under  the  final  apportionment.     If 
this  is  so,  it  is  certainly  a  course  he  could  not  have 
taken  br;fore  the  Private  Street  Works  Act  1892. 
Looking  at  the  letter  of  the  12th  July  written 
on  behalf  of  the  appellant,  I  dissent  from  this 
contention.     I  think,  speaking  for  mvself,  that 
all  the  objections  there  indicate  could  nave  been, 
raised  under  sect  12  as  unreasonable  departures 
from  the   specification.     But,  even  assuming  he 
could   not  so  have  raised    them,  then,  on  the 
facts  as  found  in  the  case,  I  think  it  is  clear 
that  ike   works  have    been    completed  to  the 
satisfaction     of    the    respondents.       The    case 
finds  that  the  works    were  executed  under  an 
agreement  under  seal  between  the  contractor  and 
the  respondents ;  that  the  respondents*  surveyor 
had  during  the  progress  of  the  works  from  time 
to  time  inspected  them  ;  that  payments  had  been 
made  to  the  contractor  from  time  to  time  on  the 
certificates  of  such  surveyor ;  and  that  such  sur- 
veyor had  on  completion  of  the  works  issued  his 
final  certificate  stating  that  they  had  been  com- 

Eleted  to  his  satisfaction,  and  the  respondents 
ad  paid  the  contractor  then  the  balance  of  the 
contract  price.  This  being  so,  if  the  appellant's 
objection  did  not  come  within  sect,  lli,  it  is 
evident  that  the  gist  of  it  must  be  that  the  sur- 
veyor has  been  guilty  of  negligence  or  improper 
conduct  But  there  is  no  pretence  for  saying 
that  under  the  Aet  a  frontager  sammoned  to  pay 
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his  share  of  the  expenses  is  entitled  to  set  np  as  a 
defence  the  negligence  of  the  surveyor  who  super- 
intended the  execution  of  the  works.  After  the 
certificate  of  completion  is  granted,  the  final 
apportionment  is  conclusive  on  all  such  points. 
I  do  not  think  the  Act  gives  any  appeal  to  the 
Local  Government  Board,  but  that  does  not 
depriTe  the  frontagers  of  any  rights  or  privileges. 
On  the  contrary,  the  Act  confers  on  them  many 
valuable  rights  and  privileges  they  did  not  possess 
before. 

Wills,  J. — I  am  of  the  same  opinion. 

Channbll,  J. — I  also  am  of  the  same  opinion. 
In  all  probability,  if  the  appellant's  objections  had 
been  taken  within  one  month  of  notice  of  the 
final  apportionment,  he  could  have  brought  them 
within  sect.  12  (2)  (5)  or  (c).  But,  assuming  they 
could  not  come  within  this  section,  I  think  that 
the  result  is  that  he  has  no  remedy  at  all.  And 
this,  I  wibh  to  say,  appears  to  me  not  to  be  an 
nnreasonable  result.  If  these  works  had  been 
carried  out  at  the  expense  of  the  ratepayers 
generally  and  not  at  that  of  private  owners,  could 
Uiey  be  objected  to  on  the  ground  of  negligence 
or  misoonduct  on  the  psrt  of  the  surveyor  P  I 
think  clearly  not.  The  Legislature  in  cases  like 
this  assumes  that  the  parties  to  these  transactions 
will  do  their  duty,  and  I  think  the  appellant 
cannot  be  in  any  oetter  position  than  an  ordinary 
ratepayer  who  is  proceeded  against  before  justices 
for  payment  of  a  rate  made  to  pay  the  cost  of 
works  done  on  behalf  of  the  ratepayers  generally. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Needham,  Tyer,  and 
Barrow,  for  John  Marsh,  Shanklin. 

Solicitors  for  the  respondents.  Wood,  Bigg,  and 
Nash,  for  W,  H.  Woolartdge,  Sandown. 


Tuesday,  Oct  28, 1902. 

(Before  Lord  ALyEBSTONB,  G.J.,  Wills  and 

Channbll,  JJ. 

Elliott  and  anothbb  (apps.)  v,  Russbll 

(resp.).  (a) 

Water  —  Supply  by  urban  authority  —  Under 
agreement  by  auantity^  Water  rent — Summary 
proceedings — lAmitation  of  time  —  Summary 
Jurisdiction  Act  1849  (11  <l^  12  Vict.  c.  43),  a.  11 
^Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
ss.  56,  57,  256. 

Where  a  local  authority  supplies  water  under  an 
agreement  ujithin  sect.  56  of  the  Public  Health 
Act  1875,  the  water  rent  accruing  to  the  local 
authority  under  such  agreement  is  a  rate  made 
under  the  Act  toithin  sect.  256. 

In  the  ease  of  such  a  water  rent  the  six  months 
fiased  by  sect.  W  of  the  Summary  Jurisdiction 
Act  18&  as  the  limit  for  taking  j^oeeedings  in 
a  court  of  summary  jurisdiction  where  no 
special  time  is  fixed,  begins  to  run  in  general  as 
to  proceedings  under  sect.  256  of  the  Public 
Health  Act  1875,  not  from  the  time  the  said 
rent  accrued  due,  but  from  the  time  the  demand 
for  it'was  m>ade. 

Ajpfkai,  by  case  stated  under  the  Sammary 
Jurisdiction  Acts  from  the  decision  of  the 
justices  of  the  borough  and  county  of  South- 
ampton. 

(«)  Biportod  by  J.  Aksbiw  Stbahas,  Biq.,  Bwrtlstet-s^lAW. 


On  the  31st  Jan.  1902  the  respondent  laid  an 
information  against  the  appellants  charging  them 
that  they  had  wilfally  not  paid  and  had  refused 
to  pay  the  sum  of  SI.  Ss.  9d.,  being  charges  for 
water  supplied  by  meter  for  the  quarter  ending 
the  5th  June  1901  by  the  urban  sanitary 
authority  of  the  boroagh  of  Southampton  under 
the  Pablio  Health  Act  1875,  although  the  same 
had  been  duly  demanded  in  writing  more  than 
fourteen  days  before  the  date  of  the  information. 

The  facte  proved  or  admitted  at  the  hearing, 
so  far  as  material,  were  as  follows : — 

The  respondent  was  one  of  the  collectors  of 
the  mayor,  aldermen,  and  burgesses  of  the  county 
borough  of  Southampton  acting  bv  the  council  as 
the  urban  sanitary  authority,  and  from  the  2nd 
April  1896  water  had  been  supplied  by  them  to 
the  appellants  for  trade  purposes  under  a  form 
dated  the  2nd  April  1896,  at  the  price  of  Sd.  per 
1000  gallons  with  a  provision  for  a  minimum 
charge  of  58.  per  quarter. 

On  the  16th  March  1901  the  town  clerk  of 
Southampton  sent  to  the  appellants  the  following 
letter : 

I  beg  to  inform  you  that  my  oonnoil  have  adopted 
new  terms  and  oonditions  for  the  sopply  of  water  hy 
meter  for  trade,  maDufaoturioflr,  and  other  than  domestio 
parpoMs  (copy  whereof  I  send  to  yon  herewith)  which 
will  come  into  foroe  on  the  lit  proximo.  Should  you  on 
or  after  that  d«te  require  a  supply  of  water  for  any  of 
the  above-named  purposes  it  will  be  neoeesary  for  you 
to  fill  in  and  sign  the  appUoation  form  annexed  to  the 
oopy,  terms,  and  oonditions,  and  return  same  forthwith 
to  the  Waterworks  Engineer,  18,  French-street,  other- 
wise it  will  be  assumed  that  yon  no  longer  require  such 
supply  after  the  13th  inst. 

On  the  2 1st  March  1901  the  appellants  signed 
and  returned  to  the  waterworks  engineer  applica- 
tions requesting  a  supply  by  meter,  ancording  to 
the  aforesaid  terms  and  conditions.  These  appli- 
cations were  agreed  to  by  the  authority. 

By  clause  15  of  the  agreement  it  was  provided 
that  the  minimum  charge  for  a  supply  of  ««ater 
by  meter  to  the  appellant's  premises  should  be 
the  amount  which  would  be  levied  upon  such 
premises  if  the  same  were  supplied  only  for 
domestic  purposes. 

By  clause  7  all  charges  for  water  were  to  be 
pa ia  quarterly. 

By  clause  21  the  corporation,  in  case  of  non- 
compliance with  the  terms  of  their' agreement, 
were  empowered  to  cut  oft  the  supply  vrithout 
notice  and  without  prejudice  to  their  right  to 
recover  any  penalties  which  they  ivere  legally 
entitled  to  recover. 

On  the  18th  Aug.  1901  a  denoand  in  writiog 
was  made  by  the  borough  council  upon  the  appel- 
lants for  the  water  supplied  during  the  quarter 
ending  the  5th  June  1^01. 

The  appellants  did  not  confjply  with  the 
demand.  Whereupon,  on  the  31st  January  1902, 
as  before  stated,  this  information  was  laid  by  the 
respondents  against  them. 

The  amount  claimed  by  the  respondent  on 
behalf  of  the  corporation  was  calculated  at  the 
minimum  chai'ge  specified  in  clause  15  of  the 
agreement  ana  was  greater  than  would  have 
been  payable  under  the  form  dated  the  2nd  April 
1896. 

At  the  hearing  of  the  summons  it  was  con- 
tended on  behalf  of  the  appellants  that  the  afore- 
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said  signed  forms  did  not  under  the  cironmstanoes 
amount  to  an  agreement  by  the  appellants  to  pay 
any  minimum  charge  differing  from  that  pro- 
vided for  by  the  form  dated  the  2nd  April  1896, 
and  that  the  time  when  the  subjeot-matter  of  the 
information  and  complaint  arose  was  some  day 
in  June  1901,  and  that  such  information  and  com- 
plaint having  only  been  preferred  on  the  3l8t  Jan. 
1902,  had  not  been  laid  within  six  calendar  months 
from  the  date  on  which  the  subject-matter  of  the 
information  and  complaint  arose,  and  that  the 
justices  therefore  had  no  jurisdiction  to  hear  the 
same. 

It  was  contended  on  behalf  of  the  respondent 
that  the  town  clerk's  letter  and  the  said  signed 
forms  amounted  to  a  new  agreement,  and  that  the 
matter  of  the  information  and  complaint  arose  on 
the  18th  Aug.  1901,  and  that  the  justices  had 
jurisdiction. 

The  justices  determined  both  contentious  in 
favour  of  the  respondent,  and  ordered  that  the 
appellants  should  pay  the  said  sum  of  SI,  Ss.  9d/ 
and  68.  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices,  upon  the  above  statement 
of  facts,  came  to  a  right  decision  in  point  of  law. 

PubUc  Health  Act  1875  (38  &  39  Yict.  c.  55) : 

Seot.  56.  Where  a  local  authority  anpply  water  to 
any  premises,  they  may  charge  in  respect  of  huoh  supply 
a  water  rate  to  be  assessed  on  the  net  annual  value  of 
the  premises  ascertained  in  the  manner  by  this  Act  pre- 
scribed with  respect  to  general  district  rates.  Moreover, 
they  may  enter  into  agreements  for  supplying  water  on 
such  terms  as  may  be  agreed  on  between  them  and  the 
persons  receiving  the  supply,  and  shall  have  the  same 
powers  for  recovering  water  rents  or  other  payments 
accruing  under  such  agreements  as  they  have  for 
recovering  water  rates. 

Seot.  57.  For  the  purpose  of  enabling  any  local  autho- 
rity to  supply  water  there  shall  be  incorporated  with 
this  Act  the  Waterworks  Cl&uses  Act  1863  and  the 
following  provisions  of  the  Waterworks  Clauses  Act 
1847 — namely,  "  With  respect "  (where  the  local  autho- 
rity have  not  the  control  of  the  streets)  "  to  the  break- 
ing up  of  streets  for  the  purpose  of  laying  pipes  "  ;  and 
"  With  respect  to  the  communication  pipes  to  be  laid 
by  the  undertakers";  and  **With  respect  to  the 
communication  pipes  to  be  laid  by  the  inhabitants " ; 
and  **  With  respect  to  the  provision  for  guarding 
against  fouling  the  water  of  the  undertakers " ;  and 
'*  With  respect  to  the  payment  and  recovery  of  the 
water  rates/' 

Sect.  256.  If  any  person  assessed  to  any  rate  made 
under  this  Act  by  any  urban  authority  fails  to  pay  the 
Bame  when  due  and  for  the  space  of  fourteen  days  after 
the  same  has  been  lawfully  demanded  in  writing  .  .  . 
any  justice  may  summon  the  defaulter  to  appear  before 
a  court  of  summary  jurisdiction  to  show  cause  why  the 
rate  in  arrear  should  not  be  paid ;  and  if  the  defaulter 
fails  to  appear  or  if  no  sufficient  cause  of  nonpayment 
is  shown,  the  court  may  make  an  order  for  payment 
of  the  same,  and  in  default  of  compliance  with  such 
order  may  by  warrant  cause  the  pame  to  be  levied  by 
distress  pf  the  goods  and  chattels  of  the  defaulter. 

Waterworks  OlauseB  Act  1847  (10  Vict.  c.  17) : 

Sect.  74.  If  any  person  .  .  .  neglect  to  pay  such 
water  rate  .  .  .  the  undertakers  .  .  .  may  re- 
cover the  rate  due  from  such  person,  if  less  than  201. 
.  .  .  in  the  same  manner  as  any  damages  for  the 
recovery  of  which  no  special  provision  is  made  are 
recoverable  by  this  or  the  sp»cial  Act. 

Seot.  85.  If  the  waterworks  be  in  England  or  Ireland 
the  clauses  of  the  Bailway  Clauses  Consolidation  Act 


1845  with  respect  to  the  recovery  of  damages  not 
specially  provided  for  and  of  penalties  and  to  the  deter- 
mination of  any  other  matter  referred  to  jastioes  shall 
be  incorporated  with  this    .     .    .    Act. 

Bailway  Glauses  Consolidation  Act  1845  (8  Yict. 
c.  20) : 

Sect.  140.  In  all  cases  where  any  damages,  costs,  or 
expenses  are  by  this  .  .  .  Act  .  .  .  directed 
to  be  paid,  and  the  method  of  ascertaining  the  amount 
or  enforcing  the  payment  thereof  is  not  provided  for 
such  amount  in  case  of  dispute  shall  be  ascertained  and 
determined  by  two  justices ;  and  if  ^e  amount  so  ascer- 
tained be  not  paid  by  the  company  or  other  party  liable 
to  pay  the  same  within  seven  days  after  demand  the 
amount  may  be  reoovered  by  distress  of  the  goods  of  the 
company  or  other  party  liable.     .     .     . 

Summary  Jurisdiction  Act  1848  (11  &  12  Yict 
c.  43) : 

Sect.  11.  In  all  cas^s  where  no  time  is  already  or 
shall  hereafter  be  specially  limited  for  making  any  such 
complaint  or  laying  any  such  information  in  the  Act  or 
Acta  of  Parliament  relating  to  each  particular  case,  such 
complaint  shall  be  made,  and  such  information  shall  be 
laid  within  six  calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information  respectively 
arose. 

8.  H.  Emantiel  for  the  appellants. — The  juris- 
diction of  the  justices  is  taken  away  by  sect.  11 
of  the  Summai7  Jurisdiction  Act  1848.  This  is 
not  a  water  rate  made  under  the  Public  Health 
Act  1875,  and  therefore  sect.  256  of  that  Act 
does  not  apply.  It  is  a  water  rent  arising  under 
the  agreement  made  between  the  appellants 
and  the  corporation.'  The  remedies  arising  under 
such  an  agreement  are  set  out  in  sects.  74  and 
75  of  the  Waterworks  Glauses  Act  1847.  The 
latter  incorporates  seot.  140  of  the  Railway 
Clauses  Consolidation  Act  1845.  Under  none  of 
these  is  any  demand  necessary  to  sive  rise  to  a 
cause  of  action  for  the  debt  which  has  arisen  at 
the  end  of  the  quarter  for  the  rent  then  accruing 
due.  Such  being  the  case,  sect.  11  of  the  Summary 
Jurisdiction  Act  1848  applies,  as  there  is  no 
special  provision  to  exclude  it : 

East  London    Waterworks  v.  Kyjffin,  71  L.  T.  Bep. 

615 ;  (1895)  1  Q  B.  55  ; 
E<i»t  London  Waterworke  v.  Charlet,  71  L.  T.  Bep. 

200 ;  (1894)  2  Q.  B.  730. 

Llewellyn  Williams  {Temple  Cooke  with  him). 
^The  justices  had  jurisdiction  to  make  the  order. 
This  is  a  rate  coming  within  sect.  256  of  the 
Public  Health  Act  1875,  and  a  demand  for  the 
amount  is  necessary  before  the  subject-  matter  of 
a  complaint  arises.  Seot.  57  must  be  read  along 
with  sect  256,  and  if  sect.  57  applies  to  ttus  rate 
that  is  no  reason  why  sect.  256  shall  not  apply 
too.  Ev^en  if  the  rate  does  not  come  witnin 
sect.  256  still  demand  would  be  necessary  before 
the  subject- matter  arose,  since  until  demand  the 
appellants  could  not  be  aware  of  the  amount  to 
be  paid,  and  could  therefore  not  be  in  default : 

Labalmondiere  v.  Addison,  IE  &  £.  41. 

Emanuel,  in  reply,  cited 

Homsey  Local  Board  v.  Monarch  Investment  BuHd' 
ing  Society,  61  L.  T.  Bep.  867  ;  L.  Bep.  24  Q.  B. 
149. 

Lord  Alvebstone,  C.J. — In  this  case  the  sole 
question  we  have  to  consider  is  whether  or  not 
the  summons  was  taken  out  too  late  so  that 
proceedings  could  not  be  entertained,  having 
regard  to  the  six  months'  limitation  imposed  by 
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Beot-ll  of  the  Snmmaiy  Joriediciioii  Act  1848. 
The  agreement  between  the  appellants  and  the 
oorporation  was  executed  in  March  1901,  and  it 
proYided  that  all  charges  for  water  should  be 
paid  quarterly,  and  it  gave  the  corporation  the 
alternatiye  oi  either  charging  the  appellants 
according  to  the  quantity  of  water  supplied  to 
them,  or  of  charging  as  a  minimum  on  the 
annual  value  of  Sie  premises  if  the  charge  for 
the  quantity  of  water  supplied  would  not  exceed 
that  minimum.  For  water  supplied  during  the 
quarter  ending  the  5th  June  1900  the  oorporation 
claimed  SI,  Ss.  9(i.,  being  the  minimum  charge 
baaed  on  annual  value.  Now,  1  do  not  wish  to 
decide  this  case  upon  the  question  whether  or  not 
the  actual  amount  due  and  charged  was  known 
to  the  appellantB.  On  the  facts  as  stated  I  have 
oofnsiderable  doubts  on  this.  If  further  investi- 
gated it  might  be  found  to  be  uncertain,  as  it 
appears  to  have  been  in  some  of  the  cases,  and 
as  Charles,  J.  thought  it  was  in  East  London 
WaiertoorkB  v.  KyMn  (sup.),  whether  the  persons 
liable  knew  or  had  means  of  knowing  the  actual 
amount  they  were  going  to  be  summoned  for.  If 
they  did  not  I  think  the  principle  of  Labalmon- 
diere  v.  A€Utison  (tup.)  would  apply.  I  do  not, 
however,  wish  to  base  my  decision  on  that  ground. 
There  is  one  plain  ground  upon  which,  I  think,  we 
should  decide  this  case  against  the  appellants. 
There  was  a  demand  made  on  the  18th  Aug. 
1901,  and  there  was  a  complaint  made  on  the  31st 
Jan.  1902  dearly  treating  the  matter  as  being 
money  due  and  claimed  under  the  authority  of  the 
Public  Health  Act  1875.  The  summons  which  was 
taken  out  referred  to  the  information  that  had  been 
laid,  and  was  a  summons  for  default  of  payment 
daring  fourteen  days  after  demand.  The  question 
is  whether  that  was  a  proceeding  which  could  be 
taken,  for  if  it  was  then  the  proceeding  before 
the  justices  was  a  proceeding  within  sect.  256  of 
tiie  Public  Health  Act  for  nonpayment  wihin 
fourteen  days  after  demand.  It  was  contended  by 
oonnsel  for  the  appellants  that  the  proceeding 
oonld  not  be  taken  because  the  provisions  con- 
tained in  sects.  56  and  57  exclude  the  application 
ot  aect.  256.  Sect.  56  enables  a  local  authority 
snpplyine  water  to  any  premises  to  charge  "  in 
respect  of  such  supply  a  water  rate  to  be  assessed 
on  the  net  annual  value  of  the  premises  ascer- 
tained in  the  manner  by  this  Act  prescribed  with 
respect  to  general  district  rates ;  moreover,  they 
may  enter  into  agreements  for  supplying  water  on 
snch  terms  as  may  be  agreed  on  between  them  and 
the  persons  receiving  the  supply,  and  shall  have 
the  powers  for  recovering  water  rents  or  other 
payments  accruing  under  such  agreements  as  they 
nave  for  recovering  water  rates."    Sect.  57  incor- 

S>rate8  a  number  (3  provisions  of  the  Waterworks 
lanses  Act  1847,  and  amongst  them  provisions 
"  with  respect  to  the  payment  and  recovery  of  the 
water  rates."  The  result  <  f  this  incorporation  of 
those  sections  seems  to  me  to  be  that  the  water 
rate  charged  by  an  urban  authority  does  become 
a  rate  mMe  under  the  Act  of  1875.  It  is  perfectly 
true  that  there  are  special  remedies  of  cutting  off 
water,  certain  rights  of  charging  and  inspection, 
breaking  up  roacte,  and  other  things  which  are 
also  attracted  to  this  Act  by  virtue  of  the  incor- 
poration  of  these  sections  of  the  Waterworks 
Cilaoses  Acts.  But  nevertheless  it  seems  to  me  that 
the  rate  lor  water  coipee  within  the  words  "  a  rate 
made  under  this  Ajet»"   and  none  the  less  so 

Mao.  0a8.— Yol.  XXL 


because  it  is  enforceable  by  certain  provisions  of 
the  Waterworks  Glauses  Act  which  are  incorpo- 
rated. If  that  be  so,  I  do  not  see  why  sect.  256 
of  the  Public  Health  Act  1875  should  not  apply. 
That  section  pix)vide8  that  if  any  person  assessed 
to  any  rate  made  under  this  Act  by  any  urban 
authority  fails  to  pay  the  same  when  due,  and  for 
the  space  of  fourteen  days  after  the  same  has 
been  lawfully  demanded  m  writing,  any  justice 
may  summon  the  defaulter  to  appear  before  a 
court  of  summary  jurisdiction.  To  this  state  of 
things  we  have  to  apply  sect.  11  of  the  Summary 
Jurisdiction  Act  1848.  The  words  of  that  section 
are  that :  **  In  all  cases  where  no  time  is  already 
or  shall  hereafter  be  specially  limited  for  making 
any  such  complaint  or  laying  any  such  informa- 
tion in  the  Act  or  Acts  of  Parliament  relating  to 
each  particular  case,  such  complaint  shall  be 
made  and  such  information  shall  be  laid  within 
six  calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information  respec- 
tively arose."  This  proceeding  appears  to  me  on 
the  face  of  it  to  be  a  perfectly  proper  proceeding. 
It  is  a  proceeding  for  not  paying  within  fourteen 
days  alter  demand.  That  seems  to  me  to  have 
been  the  complaint  which  arose.  If  that  be  so,  it 
did  not  arise  until  the  18th  Aug.  1901,  and  these 
proceedings  were  in  time.  I  only  desire  to  add 
that  I  do  not  think  the  decision  in  Ecut  London 
Waterworks  v.  Kyffin  (»up.)  in  any  way  conflicts 
with  our  decision  in  this  case,  nor  do  I  think  that 
the  court  there  intended  to  lay  down  any  such 
general  principle  as  that  for  which  counsel  for  the 
appellants  contended — ^namely,  that  under  no 
circumstances  is  any  demand  necessary  in  such  a 
case  as  this.  I  do  not  understand  the  decision  to 
go  that  length ;  and,  if  it  did  go  that  length,  I 
should  doubt  whether  sufficient  consideration  was 
given  to  the  matter.  The  point  taken  in  the  case 
was  whether  there  could  be  a  "  neglect "  to  pay 
a  rate  until  there  had  been  a  demand.  In  answer 
to  this  Mathew,  J.  pointed  out  that  it  was  con- 
sistent with  anythmg  that  appeared  from  the 
case  that  the  dispute  between  the  waterworks 
company  and  the  respondent  may  have  been  of 
long  standing,  and  that  the  amount  of  the  rate 
may  have  been  well  known  to  the  respondent,  and 
that  it  might  be  refused  under  circumstances 
which  were  evidence  of  a  neglect  to  pay,  even 
though  no  formal  demand  for  payment  had  been 
made.  The  whole  question  was  whether  or  not  a 
formal  demand  was  necessary  before  the  man 
could  be  summoned  before  the  magistrate.  I  do 
not  understand  Mathew,  J.  as  laying  down  that 
under  no  circumstances  is  any  demand  necessary 
before  the  time  begins  to  run.  The  case  there- 
fore does  not  help  tne  appellants  to  maintain  the 
contention  in  support  of  which  it  was  cited.  For 
these  reasons  I  am  of  opinion  that  the  justices 
were  right  in  coming  to  the  conclusion  that  the 
proceedmgs  before  tnem  were  taken  in  tim<9, 
and  that  our  judgment  mnst  be  for  the  respond- 
ents. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  only 
wish  to  point  out  that  the  headnote  to  East 
London  Waterworhs  v.  Charles  {sup,)  in  the  Law 
Reports  makes  it  appear  that  the  six  months' 
limitation  begins  to  run  from  the  time  when 
the  debt  accrues  due.  There  is  nothing  in  the 
judgment  to  that  effect.  The  facts  were  that  the 
six  months  had  elapsed  since  both  the  sum  claimed 
became  due  and  this  demand  for  pajmenb.    If  the 
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headnote  had  been  complete,  the  appellants  might 
have  seen  that  the  deoision  had  no  application  to 
the  present  ouse. 

Ohannell,  J.-I  agree.      ^^^  dismUied. 

Solicitors  for  the  appellants,  SpeecJdey, 
Mumford,  and  Co.,  for  Lamport  and  Baatitt, 
Southampton. 

Solicitors  for  the  respondent.  Prior,  Church, 
and  Adams,  f6r  B,  B.  Linthome,  Town  Clerk, 
Southampton. 


Wednesday,  Oct  29, 1902. 

(Before    Lord    Alvbbstone,  C.J.,   Wills  and 

Ohannbll,  JJ.) 

Glamoboanshirb  Canal  Company  v.Mebthyb 

Tydfil  Union,  (a) 

Bating-^Poor  rate — Canal — No  beneficial  occujya- 

tion. 

By  an  Act  of  30  Geo,  3  the  appellants  were  author- 
ised to  make  a  canal,  and  tney  were  to  he  rated  in 
respect  of  the  lands  and  grounds  purchased  and 
taken  in  pursuance  of  the  Act  in  the  sa^ne  pro- 
portion as  other  lands  and  grounds  lying  near 
were  or  should  he  rated,  and  "  as  the  same  lands 
and  grounds  so  to  he  purchased  or  taken  would 
be  rateable  in  case  the  same  were  the  property  of 
individuals  in  their  natural  capacity" 

Coal  being  worked  near  a  portio7i  of  the  canal,  it 
began  to  subside  and  had  to  be  closed  and  could 
not  be  used. 

Held,  that  this  portion  was  rateable  as  if  it  were 
open  for  canal  trajffic,  and  capable  of  being,  and  in 
fact  being  so  used. 

Casb  stated. 

The  appellants  are  the  oompanj  of  proprietors 
of  the  Glamorganshire  Canal  Navigation,  and  are 
the  owners  of  a  canal  (commonly  called  "  the 
Glamorganshire  canal ")  extending  irom  Merthyr 
Tydfil  to  Cardiff,  a  distance  of  twenty- four  miles, 
and  the  respondents  are  the  Assessment  Com- 
mittee of  the  Merthyr  Tydfil  Union,  in  the  county 
of  Glamorgan. 

The  Glamorganshire  Canal  was  authorised  to 
be  made  by  an  Act  of  Parliament  of  30  Geo.  3, 
c.  Ixxxii.,  intituled  "an  Act  for  making  and 
maintaining  a  navigable  canal  from  Merthyr 
Tidvile  to  and  through  a  place  called  the  Bank, 
near  the  town  of  Cardiff,  in  the  county  of  Gla- 
morgan." It  was  made  by  the  appellants  and 
opened  for  traffic  in  or  about  the  year  1800. 

Sect.  67  of  the  Act  of  30  Geo.  3,  c.  Ixxxii., 
enacted  as  follows : 

And  be  it  farther  enaoted  and  declared  that  the  said 
company  of  proprietors  shall  from  time  to  time  be 
rated  to  all  Parliamentary  and  parochial  taxes  and 
asflessments  for  and  in  reepeofc  of  the  lands  and  gronndc 
to  be  purchased  or  taken  by  the  said  company  of  pro- 
prietors in  porsnanoe  of  this  Act  in  the  same  proportion 
as  other  lands  and  g^ronnds  l^ing  near  the  same  are  or 
shall  be  rated  and  as  the  same  lands  and  grounds  so  to 
be  purchased  or  taken  would  be  rateable  in  case  the 
same  were  the  property  of  individuals  in  their  natural 
oapaoity. 

Lands  were  purchased  for  making  the  canal,  and 
of  such  lands  forming  the  canal  a  part  eight  and 
a  half  miles  in  length — i.e.,  from  Merthyr  Tydfil 
to  a  place  called  Abercynon — is  situate  wholly  in 
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the  parish  of  Merthyr  Tydfil,  being  in  the  Merthyr 
Yalley,  wherein  coal  is  worked  to  a  considerable 
extent. 

It  is  the  rating  of  this  part  that  was  in  ques- 
tion. 

The  coal  having  been  worked  nnder  and  near 
to  that  portion  of  the  canal,  it  was  found  that 
the  canal  was  subsiding  to  such  a  degree  as  to 
render  it  impossible  io  keep  it  open  without 
great  risk  and  danger  both  to  the  canal  itself 
and  to  the  adjoining  lands. 

Accordingly,  on  the  7th  Dec.  1898,  this  portion 
of  the  canal  was  and  ever  since  has  remained 
closed  for  traffic,  and  therefore  ceased  to  be  navig- 
able for  a  distance  of  eight  and  a  half  miles,  and 
has  in  consequence  been  a  source  of  considerable 
annual  loss  to  the  appellants,  having  regard  to 
the  fact  that  a  large  sum  of  money  has  to  be 
expended  yearly  in  watching  and  other  expenses 
in  connection  therewith,  and  that  no  income 
whatever  is  received  therefrom.  The  appellants 
are  repairing  the  canal  where  it  is  giving  way 
by  subsidence,  and  it  is  intended  to  reopen  this 
portion  of  the  canal  when  the  repairs  are  com- 
pleted, but  this  cannot  be  done  for  a  considerable 
time.  Although,  however,  this  portion  of  the 
canal  is  closed,  the  portion  outside  the  parish  of 
Merthyr  Tydfil  remains  open  and  is  profitable, 
or  is  to  be  taken  as  being  so  for  the  purposes  of 
this  case. 

That  part  of  the  canal  eight  and  a  half  miles  in 
length  mentioned  above  is  now  assessed  in  the 
valuation  list  and  rate  at  the  same  gross  a  ad 
rateable  value  as  it  was  when  in  full  working 
order. 

Previously  to  the  closing  of  this  portion  of  the 
canal  the  appellants  had  paid  to  the  overseers 
the  poor  rate  made  in  Oct.  1898,  and  imme- 
diately the  canal  was  closed  the  appellants  com- 
municated the  fact  to  tbe^assistant  overseer,  and 
asked  him  to  return  them  a  portion  of  the  amount 
paid  in  respect  of  the  October  rate,  and  in  com- 
pliance with  this  request  a  rebate  was  in  fact 
made  by  the  overseers  on  the  9th  May  1899,  and 
the  overseers  made  an  allowance  to  the  appel- 
lants in  their  rate-book  in  respect  of  the  rate 
made  in  April  1899  for  the  portion  of  the  canal 
closed  for  traffic,  but  the  assessment  on  the 
appellants  in  the  rate- book  still  remained  un- 
altered. 

The  overseers,  however,  demanded  the  pay- 
ment of  the  poor  rate  made  in  Oct.  1899  and 
April  1900,  which  payment  was  duly  made  by  the 
appellants. 

On  the  22nd  Oct.  1900  a  new  rate  was  made, 
and  on  the  3rd  Dec.  1900  a  notice  of  objection  to 
and  against  the  valuation  list  and  rate  was  served 
on  the  overseers  and  on  the  respondents  by  the 
appellants,  the  principal  ground  of  objection 
being  that  there  was  no  beneficial  occupation  in 
the  portion  of  the  canal  included  in  the  valua- 
tion list,  as  it  was  unworked  and  unworkable. 

The  respondents  having  considered  the  objec- 
tions of  the  appellants,  declined  to  reduce  or 
make  any  alteration  in  the  amount  of  the  assess- 
ment. 

The  appellants  having  failed  to  obtain  any 
relief  from  the  assessment  committee,  appealed 
to  the  Court  of  Quarter  Sessions  against  the 
rate,  and  by  consent  of  the  parties  and  by  order 
of  Bucknill,  J.  this  case  was  stated  between  the 
appellants  and  respondents. 
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The  gross  estimated  value  of  bOOl.,  and  the 
rateable  value  of  440Z.,  as  appeared  in  the  rate- 
book, were  the  correct  gross  and  rateable  value  if 
the  portion  of  the  canal  in  question  was  capable 
of  being  used,  and  was  in  fact  used  and  open  for 
traffic. 

The  appellants  contended  (1)  that  the  policy  of 
the  Act,  in  common  with  other  canal  Acts  of  the 
I^eriod,  was  to  encouraffe  enterprise  in  the  con- 
struction of  canals  by  reaucing  the  pubUc  burdens 
thereon  imposed ;  (2)  that  if  the  contention  of  the 
respondents  was  sound,  the  effect  in  this  instance 
is  to  place  the  proprietors  of  the  canal  under- 
taking  at  a  disadvantage  as  compared  with  private 
occupiers  of  land ;  (3)  that  there  was,  under  the 
circumstances  set  out  above,  no  beneficial  occu- 
pation of  the  land  in  question;  (4)  that  it  was 
incorrect  and  unfair  to  rate  the  land  at  the  same 
figure  whether  it  is  capable  or  incapable  of  being 
QBed  as  a  canal ;  (5)  that  the  land  in  question  is 
not  at  present  capable  of  being  used  as  a  canal 
and  is  not  in  fact  used  as  a  canal,  and 
that  it  is  wronely  described  as  such  in  the 
valuation  list  and  rate ;  (6)  that  if  there  is  any 
occupation  at  all  of  the  land,  it  is  of  far  less  value 
than  it  would  be  if  the  land  was  capable  of  being 
used  and  in  fact  used  as  a  canal,  and  that  the 
difference  in  the  character  of  the  occupation  (if 
any)  should  be  considered  in  arriving  at  the  figures 
to  be  inserted  in  th")  valuation  list  and  rate; 
(7)  that  even  if  the  land  should  be  included  in  tbe 
valuation  list,  no  rate  should  be  levied  in  re&pect 
thereol 

The  respondents  contended  (1)  that  one  of  the 
chief  objects  of  sect.  67  of  the  Act  was  tiiLt  if  the 
canal  failed  for  want  of  water  or  other  reasons, 
and  became  wholly  unproductive  as  a  canal, 
still  the  parishes  tlm)u^h  which  it  passed  should 
not  be  deprived,  after  it  had  been  made,  of  the 
benefit  of  the  land  which,  before  it  was  made, 
paid  rates  to  the  poor,  and  that  after  the  canal 
had  been  made  the  company  should  be  rated  for 
it  as  land  at  the  rate  at  which  the  neighbouring 
lands  should  be  from  time  to  time  rated  as  u 
the  canal  had  never  been  made  and  the  land  on 
which  it  was  made  had  remained  rateable  with  the 
neighbonring  lands ;  (2)  that  if  the  contention  of 
the  appeUants  is  correct,  this  object  would  be 
defeated ;  (3)  that  if  beneficial  occupation  of  the 
lands  and  grounds  purchased  or  taken  by  the 
company  in  pursuance  of  the  Act  be  necessary  to 
render  the  company  rateable,  yet  the  land  and 
grounds  being  rateable  under  tbe  Act  as  a  whole, 
and  being  in  fact  beneficially  occupied  as  a  whole, 
though  the  particular  portion  in  each  parish  may 
and  ought  to  be  assessed  separately,  it  is  imma- 
terial that  the  occupation  of  the  particular  portion 
in  one  parish  taken  by  itself  is  not  beneficial; 
(4)  that  if  beneficial  occupation  of  the  particular 
portion  in  each  parish  taken  by  itoelf  be  neces- 
sary, then  that  the  portion  in  the  parish  of 
Metrthyr  Tydfil  is  beneficially  occupied ;  (5)  that 
if  the  land  in  question  is  capable  of  being  occu- 
pied, and  is  in  fact  occupied  for  any  of  the  pur- 
poees  of  the  said  Act,  it  is  immaterial  as  regards 
the  rateability  of  the  company  that  more  benefit 
could  be  derived  by  the  company  from  it  by 
occupying  it  for  other  purposes  of  the  Act; 
(6)  that  unless  the  Court  of  Quarter  Sessions  has 
jurisdiction  to  order  the  rate  to  be  quashed,  and 
does  order  the  same  to  be  quashed,  the  Court  of 
Qoaiter  Sessions  has  no  jurisdiction  to  order  any 


sum  of  money  in  and  by  such  rate  charged  on  the 
appellants  or  any  part  of  such  sum  not  to  be  paid 
or  levied. 

The  questions  for  the  court  were :  (1)  Whether, 
having  regard  to  the  facts  and  circumstances 
hereinbefore  set  forth,  the  portion  of  the  canal 
situate  in  the  parish  of  Merthyr  Tydfil  is  liable  to 
be  rated ;  and  (2)  whether  the  land  in  question  is 
rateable  at  the  same  figures  whether  it  is  open  for 
canal  traffic  and  capable  of  being  used,  and  in  fact 
used  for  traffic,  or  closed  and  incapable  of  being 
used,  and  not  in  fact  used  for  canal  traffic;  (3)  if 
the  canal  is  liable  to  be  rated,  whether  such  rate 
should  be  levied. 

Boyle,  K.C.  and  Trevor  Lewis  for  the  appel- 
lants. 

8.  T,  Evans,  K.C.  and  8.  G.  Lushington  for  the 
respondents. 

Lord  Alvssstonb,  C.J. — In  this  case  our 
judgment  must  be  for  the  respondents.  The 
arguments  put  forward  by  Mr.  Boyle  might  be 
good  if  sect.  67  ended  at  the  words  '*  shall  be 
rated,"  but  tbe  section  goes  on  "and  as  tbe 
same  lands  and  grounds  so  to  be  purchased  or 
taken  would  be  rateable  in  case  the  same  were  the 

f property  of  individuals  in  their  natural  capacity." 
f  the  appellants'  contention  is  right,  these  words 
would  have  no  meaning,  but,  as  I  understand 
them,  the  lands  and  grounds  are  to  be  rated  like 
other  lands  and  grounds  would  be  if  they  had  not 
been  apolied  for  the  purposes  of  a  canal,  but  had 
remained  in  the  hands  ox  their  owners  for  ordinary 
purposes.  The  value  of  the  lands  and  grounds  as 
a  canal  is  not  the  point,  and  we  must  answer 
the  first  two  questions  in  the  case  in  the  affirma- 
tive. 

Wills  and  Channbll,  JJ.  concurred. 

Appeal  ddsmissed* 

Solicitors  :  Chribble,  Oddie,  and  Co.,  for  J,  8. 
Corhett,  Cardiff ;  Wrentmore  and  Son,  for  F,  James 
and  8ons,  Merthyr  Tydfil. 


Thursday,  Oct  30, 1902. 

(Before  Lord  Alvbkstonb,  C.J.,  Wills  and 

Chaknbll,  JJ.) 

Thomas  (app.)  v.  Pbitchasd  (reap.),  (a) 

Crown — Costs  of-^8ummary  proceeding  under 
Excise  Acts — Summary  Jurisdiction  Act  1848 
(11  A  12  Vict.  c.  43),  M.  18,  35  —  Summary 
Jurisdiction  Act  1879  (42  &  43  Vict.  c.  49), 
ss.  49,  h^— Finance  Act  1898  (61  &  62  Vict, 
c,  10),  «.  4  (1). 

Where  the  Grown,  or  someone  on  behalf  of  the 
Grown,  takes  proceedings  under  any  statute 
relating  to  the  revenue  under  the  control  of  the 
Commissioners  of  Inland  Revenue  or  the  Com^ 
missioners  of  Customs  before  a  court  of  summary 
jv>risdiction,  such  court  of  summ^vry  jurisdiction 
has  power  to  make  an  order  for  the  payment  of 
costs  by  virtue  of  sect.  53  of  the  Summary  JuriS' 
diction  Act  1879. 

Casb  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  under  sect.  4  (1) 
of  the  Finance  Act  1898  for  having  on  his  pre- 
mises a  cask  which  was  being  subjected  to  a 

I      (a)  Beported  by  W.  db  B.  Hjebbibt,  Eiq.,  Barrister^ULaw. 
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process  for  the  purpose  of  extractiiig  spirits 
absorbed  in  the  wood. 

The  information  was  laid  hj  the  appellant  on 
behalf  of  the  Crown,  and  the  magistrate  found 
the  respondent  gnilty,  and  fined  him  5Z.  without 
oosts,  and  in  default  of  distress  one  month's 
imprisonment. 

It  was  contended  on  behalf  of  the  appellant 
that  the  effect  of  sect.  53  of  the  Summary  Juris- 
diction Act  1879  was  that  in  all  revenue  and  excise 
prosecutions  a  court  of  summary  jarisdiction  is 
empowered  to  Award  costs  for  or  against  the 
Crown  under  sect.  18  of  the  Summarv  Jurisdiction 
Act  1848,  and  that  the  magistrate  nad  power  to 
order  the  respondent  to  pay  the  costs  of  the  pro- 
secution. 

The  magistrate  was  of  opinion  that  he  had  no 
power  to  make  an  order  as  to  costs,  and  refused 
to  do  so  for  the  following  reasons :  (1)  That  the 
Finance  Act  1898  (the  statute  creating  the  offence) 
made  no  provision  for  the  payment  oi  costs  to  the 
Grown ;  (2)  that  sect.  53  of  the  Summary  Juris- 
diction Act  1879  made  no  provision  for  the  pay- 
ment of  costs  to  or  by  the  Crown,  but  simply 
applied  the  procedure  of  the  Summary  Juris- 
diction Act  to  informations,  complaints,  and  other 
Eroceedings  which  a  court  of  summary  jurisdiction 
as  jurisdiction  to  hear  and  determine  under  "  the 
statutes  relating  to  Her  Majesty's  Revenue  under 
the  control  of  the  Commissioners  of  Customs " ; 

(3)  that  sect.  18  of  the  Summary  Jurisdiction  Act 
1S48  was  general  in  terms  and  did  not  expressly 
provide  for  the  payment  of  costs  to  the  Crown ; 

(4)  that  a  general  statute  authorising  costs  to  be 
given  between  subject  and  subject  £d  not  over- 
ride  the  rule  of  law  that  the  Crown  neither  pays 
nor  receives  costs  (Beg.  v.  Beadle,  7  E.  &  B.  492), 
which  principle  was  not  affected  in  its  applica- 
bility to  summary  proceedings  by  the  decision  in 
Moore  v.  Smith  (1  E.  &  E.  597) ;  and  (5)  that  in 
cases  where  it  is  intended  the  Cro(vn  shall  pay  or 
receive  costs  the  Legislature  signifies  such  inten- 
tion by  express  enactment. 

The  BolicitoT'Oeneral  (Sir  E.  Carson,  K.C.)  and 
Bowlatt  for  the  appellant. — It  is  clear  from  the 
decision  in  Moore  v.  Smith  (1  E.  &  E.  597)  that 
the  Crown  may  be  bound  by  an  Act  of  Parlia- 
ment by  express  words  or  by  necessary  implica- 
tion. By  sect.  18  of  the  Summary  Jurisdiction 
Act  1848,  justices  in  their  discretion  can  order 
the  payment  of  cobts,  but  by  sect.  35  it  is  pro- 
vided that  nothing  in  that  Act  shall  extend  to 
auy  proceedings  under,  or  by  virtue  of,  any  of 
the  statutes  relating  to  Her  Majesty's  revenue 
of  excise  or  customs,  stamps,  taxes,  or  Post  Office. 
In  1879  the  Summary  Jurisdiction  Act  of  that 
year  repealed  sect.  35  of  the  Act  of  1848,  and  by 
sect.  53  all  the  Summary  Jurisdiction  Acts,  not- 
withstanding any  special  provisions  to  the  contrary 
contained  in  any  of  the  statutes  relating  to  Her 
Majesty's  revenue  under  the  control  of  the  Com- 
missioners of  Inland  Revenue,  were  made  to 
apply  to  all  proceedings  before  a  court  of  sum- 
mary jurisdiction  under  those  statutes.  From 
that  it  is  clear  that  although  before  1879  there  was 
no  power  to  award  costs  to  or  against  the  Crown 
under  the  Revenue  Acts,  since  1879  such  an  order 
for  costs  can  be  made.  Beg.  v.  Beadle  (7  E.  &  B. 
492),  upon  which  the  maeistrates  here  came 
to  the  conclusion  that  he  had  no  jurisdiction, 
is  not  in  point,  for  that  was  prior  to  the  Act  of 
1879, 


H,  H,  Ghregory  for  the  re8XK>ndent — ^No  new 
rights  are  given  by  the  Summary  JuriBdiction 
Acts,  which  relate  merely  to  procedure.  The  old 
common  law  rule  is,  that  the  Crown  neither  pays 
nor  receives  costs  unless  there  are  express  words 
in  the  enactment.  There  are  no  such  express 
words  in  the  Summary  Jurisdiction  Act 
1879,  and  all  that  is  done  by  that  statute  is 
to  make  the  Crown  subject  to  the  procedure 
of  the  Summary  Jurisdiction  Acts.  A  general 
Act  granting  costs  as  between  party  and  party 
does  not  affect  the  Crown  unless  the  Crown 
is  specially  mentioned ;  that  clearly  appears 
from  Beg.  v.  Beadle  (sup.),  which  is  directly  in 
point. 

Lord  ALYEB8TONB,  C.J. — It  is  quite  impossible 
to  say  that  a  case  that  raises  this  question  is  free 
from  difficulty.  The  ditcunsion  that  has  taken 
place  in  this  matter  of  recent  years,  as  to  which  I 
will  say  a  word  at  the  end  of  my  judgment,  shows 
that  the  matter  must  be  one  of  difficulty.  The 
principle  which  we  have  to  consider  is,  I  believe, 
pretty  plain,  and  the  only  difficult  is  in  the 
application.  As  a  general  rule,  the  Crown  is  not 
bound  by  Acts  of  Parliament  unless  specially 
named,  or  unless  there  is  an  implication  to  be 
drawn  from  the  legislation  or  from  the  provisions 
of  the  Act  that  it  was  intended  to  be  bound.  That 
is  the  only  principle  that  I  know  of  that  we  have  to 
consider,  and  that  that  is  the  principle  which  has 
to  be  applied  is,  1  think,  clear  from  the  two  oases 
which  have  been  cited  before  us,  and  the  reasons 
of  the  judgments  given  in  those  cases.  In  the 
case  of  Beg.Y.  Beadle  (7  E.  &  B.  492),  where  the  court 
had  to  consider  the  provisions  of  thb  Act  12  &  13 
Yict.  c.  45  (provisions '  which  have  been  referred 
to  by  the  Solicitor- Gtoeral  and  by  Mr.  Gregory, 
and  which  I  think  are  properly  described  as  in  a 
general  Act  relating  to  procedure,  although,  of 
course,  costs  were  also  mentioned  in  it),  the  court 
came  to  the  conclusion  that  as  that  was  a  per- 
fectly general  Act  applicable  under  ordinary  cir- 
cumstances to  cases  between  party  and  party, 
there  was  no  sufficient  implication  to  include  ti^ 
Crown.  There  was  no  express  mention  of  the 
Crown,  of  course,  or  else  the  question  would  not 
have  arisen,  and  no  argument  could  be  based  upon 
actual  legislation  which  included  the  Crown.  It 
was  there  held  that  an  order  that  the  Crown 
should  pay  costs  in  that  case  where  a  person  sued 
on  behalf  of  the  Cro^^rn  could  not  be  supported. 
In  the  case  of  Moore  v.  Smith  (1  E.  &  E.  597), 
which  was  a  case  relating  to  20  &  21  Yict.  c  43, 
which  may  be  said  also  to  be  a  statute  relating 
to  procedure,  and  also  a  general  statute,  equally, 
I  think,  when  the  case  is  examined,  the  Court  of 
Queen's  Bench  came  to  the  conclusion  that  in 
that  statute,  there  being  procedure  which  prima 
faxne  was  applicable  as  between  party  and 
party,  and  there  being  in  sect.  4  of  tliat  Act 
a  reference  to  the  right  of  the  Attorney- 
General  to  order  a  case  to  be  stated,  not 
merely  in  the  interests  of  the  Crown,  but 
in  the  interest  of  the  discharge  of  his  im- 
portant duties  as  Attorney-General,  that  was 
sufficient  to  show  that  the  Crown  was  subject 
to  the  provisions  of  sect.  6  of  that  Act,  wnieh 
gave  the  justices  power  to  give  costs  to  the  sne- 
oessf  ul  party.  In  the  judgment  in  that  case  Lord 
Campbell,  who  had  been  party  to  the  judgment 
in  Beg.  v.  Beadle — and  he  was  a  great  authority 
upon  any  matter  relating  to  Grown 


MAGISTRATES'  OASES. 


53 


K.B.  DiT.] 


Thomas  (app.)  v.  Pbitchabd  (reap.). 


[K.B.  Div. 


'*  It  is  a  maxim  that  tbe  Crown  is  not  bound  by 
Act  of  Parliament  without  express  words.  But  I 
think  that  there  is  express  language  in  this  statute 
to  show  that  it  includes  all  oases  of  appeal,  and 
therefore  those  in  which  the  Crown  is  interested." 
That  is  obviously  only  by  implication,  for  it  is 
not  that  the  Crown  is  named,  but  only  that 
oosts  can  be  given  in  all  cases  of  appeal,  including 
those  of  the  Crown.  Then  Crompton,  J.,  also  a 
high  authority  on  such  matters,  said:  "I  am 
inclined  to  think  even  without  sect.  4  " — ^that  was 
the  section  which  gives  the  Attorney- Greneral  the 
right  to  order  a  case  to  be  stated — *'  the  Crown 
would  be  within  the  provisions  of  sect.  6,  which 
appears  to  me  to  apply  to  all  cases  of  appeal 
under  the  statute.  The  ratio  decidendi  in  Eeg. 
V.  Beadle  does  not  apply  here.  Here  is  an  Act 
giving,  by  sect.  2,  a  general  right  of  appeal  from 
the  determination  by  justices  of  any  information 
or  complaint.  Sect.  4^  giving  the  Attorney- 
General  the  right  to  require  a  case  to  be  stated, 
dearly  contemplates  Crown  proceedings  as  within 
tbe  Act.  Sect.  6,  respecting  costs,  is  clearly 
applicable  to  all  cases  within  sect.  4,  and  there- 
fore inoludes  Crown  cases."  Therefore  that  was 
the  way  in  which  the  Court  of  Queen's  Bench 
dealt  with  this  question  of  the  application  of  the 
principle  that  the  Crown  is  not  bound  unless 
expressly  named.  Tumine  to  the  two  statutes 
material  in  this  case,  the  first  is  11  &  12  Yict. 
c.  43,  s.  35.  It  is  quite  clear  that  some  person 
who  drew  this  Act  of  Parliament — perhaps  Acts 
of  Parliament  were  not  worse  drawn  in  thosa 
days  than  they  are  now,  though  I  do  not  say  that 
they  are  any  better  drawn — thought  that  the 
general  provisions,  of  which  the  Crown  un- 
donbtedly  might  take  the  benefit  at  times 
(mainly  where  there  were  applications  and 
summonses  for  penalties  for  which  the  Crown 
prosecuted)  might  effect  applications  by  the 
Crown,  and  accordingly  express  words  were 
inserted,  saying  ''Notmng  in  this  Act  shall 
extend,  or  be  construed  to  extend,  to  any  informa- 
tion or  complaint  or  other  proceeding  under  or  by 
virtue  of  any  of  the  statutes  relating  to  Her 
Majes^s  revenue  of  excise  or  customs,  stamps, 
taxes,  or  Post  Office."  That  carries  the  matter 
no  further  than  this,  that  at  that  date  it  was 
apparently  recognised  that  this  argument  would 
have  to  be  considered — namely,  whether  the 
generul  provisions  of  such  an  Act  as  this — the 
Act  which  was  then  being  passed — would  involve 
the  Crown  or  the  Crown  proceedings  as  making 
them  subject  to  the  scope  of  the  Aot^  Of  course, 
the  express  exemption  would  have  prevented  any 
such  anfument  being  raised.  In  that  state  of 
things  i  come  to  the  Summary  Jurisdiction  Act 
1879,  on  which  the  question  really  turns,  and  I 
think  it  is  not  unimportant  to  consider,  as  was 
pointed  out  by  the  Solicitor- Greneral,  that  this 
Act  was  passed  a  few  years  after  certain  statutes 
with  reference  to  some  of  the  Crown  proceedings. 
Now,  the  Act  of  1879,  by  sect.  31,  makes  certfun 
jMroviaions  with  regard  to  the  payment  of  costs. 
Then  in  sect  53  occur  these  words :  **  The  Sum- 
maiy  Jurisdiction  Acts  shall  apply,  to  all  in- 
formations, complaints,  and  other  proceedinffs 
before  a  court  of  summary  jurisdiction  under  the 
statatee  relating  to  the  Post  Office.  E  very  offence 
relating  to  the  Poet  Office  for  which  a  person  is 
liable  to  forfeit  a  sum  not  exceeding  twenty  pounds 
may  be  pitneoQted  before  a  court  of  summary 


i'urisdiction  in  manner  provided  by  tbe  Summary 
Jurisdiction  Acts.     The  Summary  Jurisdiction 
Acts  shall,  notwithstanding  any  special  provisions 
to  the  contrary  contained  in  any  of  the  statutes 
relating  to  Her  Majesty's  Revenue  under  the 
control  of  the  Commissioners  of  Inland  Revenue 
or  the  Commissioners  of  Customs,  apply  to  all 
informations,  complaints,  and  other  proceedings 
before  a  court  of  summary  jurisdiction  under  or 
by  virtue  of  any  of  the  said  statutes."    We  have 
to  say  whether  that  legislation  in  terms  referring 
to  the  Crown  id  sufficient  to  raise  the  implication 
or  presumption  that  the  Crown  was  intended  to 
be  bound  by  this  statute.    In  my  opinion  it  is.    It 
was  necessary  for  Mr.  Gregory  to  contend  that 
some  of  the  provisions    of  the  Acts  do  apply, 
because  it  is  obvious  he  is  not  able  to  show  b<*cau8e 
ct  the  case  of  Moore  v.  Smith  (iwp.)  that  the  Crown 
could  not  claim  the  benefit  of  certain  matters 
of  procedure.    But  he  is  entitled  to  argue,  if  he 
can  successfully,  that   although    the    Summary 
Jurisdiction  Acts  are  to  apply  to  all  informa- 
tions,   complaints,    and  other    proceedings,  the 
provisions  as  to  costs  do  not  apply.    My  brother 
Wills  pointed  out  that  all  tbe  Summary  Jurisdic- 
tion Acts  have  to  be  read  together,  and  it  seems  to 
me  to  be  too  strong  to    hold  that  the  Crown 
— named  as  they  are  specifically  for  the  purpose 
of  these  proceedings — were  not  intended  to  come 
within  the  provisions  of  the  Act  as  to  costs.    I 
therefore  come  to  the   conclusion  in  this  case 
(assuming,  as  it  has  not  been  argued  before  us  to 
the  contrary,  that  the  officer  represents  the  Crown 
in  the  full  sense)  that  this  is  one  of  the  cases  in 
which  by  the  statute  applicable  to  the  case  tbe 
Crown  is  intended  to  be  liable  to  pay  and  has  the 
right  to  receive  costs.    I  think  this  was  one  of  the 
cases    specially    in    the    mind   of    my   brother 
Wright   in  the  passage  referred   to  in    Bex  v. 
Archbishop  of  Canterbury,  No.  2  (86  L.  T.  Rep. 
450 ;  (1902)  2  K.  B.  503),  m  which  he  cited  Moore 
V.    Sndtht    and  of    course    he  has   very   great 
experience  in  these  cases.    I  only  desire  to  say 
one  word  more  with  reference  to  the  absolute 
necessity    for    legislation.      This  matter  ought 
really  to  be  made  perfectly  clear.    I  do  not  repeat 
it  simply  because  Lord   Campbell  said  it  years 
ago,  but  the  reason  I  give  is  this.    During  many 
jeiirs  Government  departments  were  constantly 
receiving  and  paying  costs  without  any  objection 
being  raised,  and  probably  in  many  of  those  cases 
the  question  could  have    been  raised  and  con- 
sidered.   I  do  not  say  in  which  way  the  decisions 
would  have  been,  because  in  some  of  the  cases 
there  were  statutes  and  in  others  not,  but  it  is  of 
great  importance  in  the  interests  of  the  subject 
and  in  the  interest  of  the  Crown  that  this  matter 
should  be  settled.    If  it  is  desired  that  the  Crown 
should  pay  if  unsuccessful  and  receive  if  suc- 
cessful, it  IS  very  desirable  that  an  Act  of  Parlia- 
ment should  be  passed  to  make  it  clear,  and  let 
people  know  how  they  stand  in  the  matter.    For 
the  reasons  I  have  given  I  think  the  magistrate 
ought  to  have  made  an  order  that  the  Crown 
should  receive  costs. 

Wills,  J. — I  am  of  the  same  opinion  on  the 
grounds  given. 

Channell,  J. — I  am  of  the  same  opinion. 

Appeal  aUowed. 

Solicitors :  The  Solicitor  of  the  Inland  Revenue ; 
Biddell  and  Co, 
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Monday,  Jan.  12, 1903. 

(Before  Lord   Alvkrstonb,    C.J.,   Wills   and 

Channell,  JJ.) 

Ex  parte  Francis  and  others,  (a) 

Copyright — Music — Sale  of  pirated  music — Seizure 
hy  constable — Summary  jurisdiction — Order  for 
forfeiture  or  destruction — Necessity  of  summons 
before  nmking  order — Power  of  justices  to  act 
ex  parte  —  Summary  Jurisdiction  Act  1879 
(42  &  43  Vict.  c.  49).  ss.  34,  51  (3)— itfVmcaZ 
[Summary  Proceedings)  Copyright  Act  1902  (2 
Edw.  7,  c.  15),  ss.  1,  2. 

Before  a  court  of  suynmary  jurisdiction  can  make 
an  order  under  sect,  2  of  the  Municcd  (Summary 
Proceedings)  Copyright  Act  1902,  for  the  for- 
feiture, destruction,  or  otherwise  dealing  with, 
pirated  copies  of  music  which  have  been  seized 
by  a  constable  under  that  section  and  brought 
before  the  court,  it  is  necessary  that  a  summons 
in  accordance  toith  the  Summary  Jurisdiction 
Acts  should  brt  taken  out  and  served  upon  the 
person  from  whom  the  pirated  copies  have  bettn 
seized,  calling  upon  stich  person  to  show  cause 
why  they  should  not  be  destroyed  or  otherwise 
dealt  with. 

The  Act  gives  no  power,  either  in  express  terms  or 
by  necessary  implication,  to  make  such  an  order 
ex  parte,  and  it  is  not  enough  that  the  constable  at 
the  time  of  the  seizure  may  have  told  the  person 
from  whom  the  music  has  been  seized  of  the 
time  and  place  where  further  proceedings  under 
the  Act  would  be  taJcen. 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Marylebone  Police-court. 

At  the  Marylebone  Police-court  on  the  4th  Oct. 
1902,  a  complaint  was  preferred  on  behalf  of 
the  appellants  (a  firm  of  music  publishers)  under 
the  Musical  (Summary  Proceedings)  Copyright 
Act  1902  (2  Edw.  7.  c.  15),  s.  2,  that  certain 
copies  of  music  then  produced  before  the  court 
haid  been  seized  in  pursuance  of  that  section 
of  the  Act,  and  the  magistrate  was  asked,  upon 
the  production  before  him  of  proof  that  the 
copies  were  infringements  of  copyright,  to  make 
an  order  that  they  should  be  forfeited  or 
destroyed  or  otherwise  dealt  with  as  he  might 
thiok  fit.  It  was  stated  on  behalf  of  the  appel- 
lants that  the  person  from  whom  they  hud  been 
seized  had  there  given  his  name  and  address,  and 
had  been  informed  by  the  constable  making  the 
seizure  that  further  proceedings  with  reference 
to  the  seizure,  under  sect.  2  of  the  Act,  would 
be  taken  before  the  Marylebone  Polioe- court, 
but  neither  was  such  person  nor  anyone  on  his 
behalf  present  in  court  when  this  complaint  was 
made. 

The  magistrate  was  of  opinion  that  before  the 
making  of  any  order  in  the  matter,  it  was  neces- 
sary that  a  summons  should  be  served  upon  the 
person  in  whose  possession  the  music  had  been 
found,  calling  upon  him  to  show  cause  why  the 
order  prayed  for  should  not  be  made,  and  the 
magistrate  at  once  offered  to  grant  the  appellants 
such  a  summons.  They,  however,  contended  that 
the  statute  2  Edw.  7,  c.  15,  rendered  the  issue  of 
a  summons  unnecessary,  and  duly  applied  to  the 
magistrate  to  state  a  case  for  the  opinion  of  the 
court. 

(•)  Beportad  by  W.  W.  Oeb,  Siq.,  Barri«t«r-At>Law. 


The  facts  alleged  in  the  complaint  were  as 
follows  r — 

On  the  3rd  Oct.  1902  an  authorised  agent  of 
the  appellants  requested  a  constable  in  writing  to 
seize  the  copies  of  music  in  question,  they  being 
then  offered  for  sale  in  and  along  the  Kentish 
Town- road  by  a  person  who  gave  his  name  and 
address.  The  constable  thereupon  seized  the 
music,  but  informed  the  person  from  whom  it 
was  seized  of  the  time  when  and  the  place 
where  further  proceedings  with  reference  to  the 
seizure,  under  2  Edw.  7,  c.  15,  would  be  taken. 

The  music  was  produced  in  the  police-court  on 
the  following  morniog,  and  on  behalf  of  the  appel- 
lants the  magistrate  was  asked  to  proceed  at 
once  to  make  the  order  provided  for  under  sect.  2 
of  2  Edw.  7,  c.  15,  it  being  contended  that  that 
statute  had  given  the  magistrate  the  power  to 
make  such  order  ex  parte. 

The  magistrate,  nowever,  upon  the  following 
grounds,  decided  that  the  statute  2  Edw.  7,  c.  15, 
constituted  no  departure  from  the  ordinary  pro- 
cedure provided  by  law  for  courts  of  summary 
jurisdiction,  and  therefore  declined  to  make  any 
order  in  the  matter  without  the  usual  preliminary 
of  a  summons. 

(a)  The  Summary  Jurisdiction  Act  1879,  8.  51, 
sub-s.  3,  enacts  that 

Where  in  any  fntnre  Aot  .  .  .  any  aot  or  thing 
other  than  the  payment  of  a  enm  of  money  is  required  or 
anthorieed  by  an  order  of  a  ooart  of  summary  jurisdic- 
tion to  be  done  .  .  .  the  Snnmiary  Jurisdiction 
Acts  shall  apply  accordingly. 

By  sect.  50  of  the  same  Act  the  expression 
"Summary  Jurisdiction  Acts'*  incluaea  the 
Summary  Juiisdiction  Act  1848. 

Sect.  34  of  the  same  Aot  provides  that 

Where  a  power  is  given  by  any  future  Aot  to  a  oonrt 
of  summary  jurisdiction  ...  of  requiring  any  aot 
or  thing  to  he  done  or  left  undone  other  thsn  the  pay- 
ment of  money,  and  no  mode  is  prescribed  for  enforcing 
such  requisition,  the  court  may  exercise  such  power  by 
an  order  or  orders. 

(6)  The  Summary  Jurisdiction  Act  1848 
(11  &  12  Yiot  c.  43),  s.  1,  enacts  that  : 

In  all  cases  where  a  complaint  shall  be  made  to  any 
justice  or  justices  of  the  peace  upon  which  he  or  they  haye 
or  shall  have  authority  by  Uw  to  make  any  order  for  the 
payment  of  money  or  otherwise,  it  shall  be  lawful  for 
such  justice  or  justices  to  issue  his  or  their  summons 
directed  to  such  person  stating  shortly  the  matter  of 
such  information  or  complaint,  and  requiring  him  to 
appear  at  a  certain  time  and  place  ...  to  answer 
to  the  said  information  or  complaint. 

Sect.  33  of  the  same  Act  extends  its  operation 
to  the  metropolitan  polioe-oourts  and  magis- 
trates. 

When  an  application  for  an  order  of  justices 
is  to  be  made  ex  parte,  the  issue  of  a  summons  is 
declared  by  sect.  1  to  be  unnecessary. 

(c)  There  being  no  provision  in  2  Edw.  7,  c.  15, 
that  applications  for  orders  under  it  should  be 
made  ex  parte,  the  magistrate  decided  that  they 
must  be  made  in  accordance  with  the  Summary 
Jurisdiction  Acts,  and  that  the  person  whose 
roperty  it  was  sought  to  confiscate  should  be 
uly  summoned. 

(a)  The  question  to  be  decided  under  the  statute 
2  Edw.  7,  c.  15,  was  one  which  might  proye  to  be 
a  very  difficult  and  debatable  one — ^namely,  whether 
or  not  the  copies  of  the  works  so  seized  were  in 
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point  of  law  and  fact  infringements  of  copyiielit 
or  not,  and  the  magistrate  was  strongly  of  opinion 
that  the  person  from  whom  they  were  seized  snould 
have  an  opportunity  of  negativing,  if  he  were 
able,  such  imringement. 

(e)  The  magistrate  was  fortified  in  his  deter- 
mination in  this  matter  by  the  following  cases : 
Seg,  y.  ChMrdians  of  Totnes  Union  (6  L.  T.  Rep. 
O.  8.  240 ;  14  L.  J.  148,  M.  C),  Gill  v.  BHght 
(25  L.  T.  Rep.  591 ;  41  L.  J.  22,  M.  C),  and 
Whiie  V.  Bed/em  (41  L.  T.  Rep.  524;  5  (J.  B.  Div. 
15),  as  to  which  last  mentioned  case  he  desired  to 
emphasise  the  fact  that  it  originated  before  the 
passing  of  the  Summary  Jurisdiction  Act  1879, 
sects.  34  and  51  of  which  Act  only  applied  to 
future  Acts. 

The  magistrate  therefore  decided  that  before 
he  could  make  any  order  under  sect.  2  of  the 
Musical  (Summary  Proceedings)  Copyright  Act 
1902  it  was  necessary  that  a  summons  in  accord- 
ance with  the  Summary  Jurisdiction  Acts  should 
first  have  been  legally  served  upon  the  person 
**  hawking,  carrying  about,  selling,  or  offering  for 
sale  "  the  alleged  pirated  music,  billing  upon  him 
to  show  cause  before  the  magistrate  why  such 
music  should  not  be  "  forfeited,  or  destroyed,  or 
otherwise  dealt  with.*'  In  the  event  of  no  order 
being  made  he  would  be  entitled  to  have  the 
music  redelivered  to  him. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  upon  the  above  statement 
of  facts  came  to  a  correct  determination  and 
decision  in  point  of  law,  and  if  not,  what  should 
be  done  in  the  premises. 

The  Musical  (Summary  Proceedings)  Copyright 
Act  1902  (2  Edw.  7,  c.  15),  which  came  into 
operation  on  the  1st  Oct.  1902,  provides : 

Sect.  1.  A  court  of  Bummary  jnmdiction,  upon  tbe 
anplioation  of  the  owner  of  the  copyright  in  any  masical 
work,  may  act  as  follows :  If  satisfied  by  evidence  that 
theire  is  reasonable  ground  for  believing  that  pirated 
copies  of  such  madcal  work  are  being  hawked,  carried 
about,  sold,  or  offered  for  sale,  may,  by  order,  authorise 
a  oonstable  to  seise  such  copies  without  warrant  and  to 
bring  them  before  the  conrt,  and  the  court,  on  proof 
that  the  oopieB  are  pirated,  may  order  them  to  be 
destroyed  or  to  be  delivered  up  to  the  owner  of  the 
oopyright  if  he  makes  application  for  that  delivery. 

Sect.  2.  If  any  person  shall  hawk,  carry  aboat,  sell,  or 
offer  for  sale  any  pirated  copy  of  any  musical  work, 
every  such  pirated  copy  may  be  seized  by  any  constable 
without  warrant,  on  the  request  id  writing  of  the 
apparent  owner  of  the  copyright  in  such  work,  or  of  his 
agent  thereto  authorised  in  writing,  and  at  the  risk  of 
such  owner.  On  seizure  of  any  such  copies,  they  shall 
be  conveyed  by  such  constable  before  a  court  of  sum- 
mary jurisdiction,  and,  on  proof  that  they  are  infringe- 
menta  of  copyright,  shall  be  forfeited  or  destroyed,  or 
otherwise  dealt  with  as  the  court  may  think  fit. 

Sect.  3.  "  Musical  copyright "  means  the  exclusive 
right  of  the  owner  of  such  copyright  under  the  Oopy- 
rig'ht  Acta  in  force  for  the  time  being,  to  do  or  to 
anthoriae  another  person  to  do  all  or  any  of  the  follow- 
ing things  in  respect  of  a  musical  work :  (1)  To  make 
oopiea  by  writing  or  otherwise  of  such  musical  wurk. 
(2)  To  abridge  such  musical  work.  (8)  To  make  any 
new  adaptation,  arrangement,  or  setting  of  such  musical 
work,  or  of  the  melody  thereof,  in  any  notation  or 
■ystnn.  *'  Musioal  work "  means  any  combination  of 
Bselody  and  harmony,  or  either  of  them,  printed,  reduced 
to  writing,  or  otherwise  graphically  prodaced  or  repro- 
dnoed.  ** Pirated  musical  work"  means  any  musical 
^rork  written,  printed,  or  otherwise  reproduced,  without 


the  consent  lawfully  given  by  the  owner  of  the  copy- 
right in  such  musical  work. 

Scrutton,  K.C.  (Herman  Cohen  with  him)  for 
the  appellants.  —  The  magistrate  took  a  wron^ 
view  of  the  Act  in  holding  that  a  summons  was 
necessary  before  he  could  make  an  order  under 
the  Act  dealing  with  the  music  seized.   The  person 
from  whom  the  copies  of  music  had  been  seized 
was  informed  by  the  constable  who   made  the 
seizure  that  further  proceedings  under  the  Act 
would  be  taken,  and  also  of  the  time  when  and 
the  police-court  where  those  further  proceedings 
would  be  taken.    The  person  therefore  had  the 
opportunity  of  being  present  if  he  chose,  and  if 
the  defendant  in  such  a  case  has,  to  the  satisfac- 
tion of  the  magistrate,  notice  as  to  when  and 
where  proceedings  will  be  taken*  it  is  sufficient  and 
no  summons  is  necessary.     If  a  summons  were 
necessary  in  these  cases  the  whole  object  of  the 
Act  would  be  defeated  and  the  Act  would  be 
nugatory.     In  the  present  case  the  defendant 
gave  his  name  and  address;  but  in  other  cases 
the  defendant  might  refuse  to  give  his  name  and 
address,  or   he  might   give  a  false   name  and 
addrees,  and  in  such  cases  it  would  be  impossible 
to  serve  him  with  a  summons,  and,  if  the  magis- 
trate's view  is  correct,  no  order  could  be  made  for 
the    destruction  of    the  music,  as    there  is  no 
machinery  provided  in  the   Act  by  which    the 
names  or  addresses  of  hawkers  who  refused  to 
give    them   could    be  obtained.      Again,  if    the 
magistrate's  view  is  correct,  the  copies  seized  and 
brought  to  the  police-court  would  nave  to  remain 
thert)  for  an  indefinite  time,  as  no  order  could  be 
made   for  dealing  with   them  unless  the  person 
were  summoned.    Where  the  magistrate's  order 
it*  to  be  made,  not  against  a  person,  but  against  a 
thing,  the  procedure  under  the  Summary  Juris- 
diction Acts  by  summons  does  not  apply.    In  such 
case  a  verbal   notice   to   attend  is   a  sufficient 
notice.    At  the  time  of  the  passing  of  the  Sum- 
mary Jurisdiction  Act  of  18^  procedure  against 
a  thing  was  not  then  known  or  contemplated.    In 
White  V.  Eedfem  (41  L.  T.  Rep.  524 ;  5  Q.  B.  Div. 
15),  it  was  held  that  when  unsound  meat  was 
seized  under  the  provisions  of  the  Public  Health 
Act  1875,  and  was  brought  before  the  magistrate, 
the  magistrate  had  power  to  make  an  order  for 
its  destruction  without  a  summons  being  taken 
out.    The  ground  of  the  judgment  of  Field  and 
Manisty,  Jtf.  there  was  that  the  evil  was  such  that 
an  immediate  remedy  was  necessary.    Manisty,  J. 
there  said  if  the  construction  of  the  Act  then  in 
question   that  a   summons   was  necessary  were 
adopted,  *'  it  would  throw  such  obstacles  in  the 
way  of  its  operation  as  might  almost  make  it  a 
dead    letter.        That   applies   precisely    to   the 
present  Act  and  its  administration.    The  decision, 
in  Thomas  v.  Van  Os  (82  L.  T.  Rep.  845 ;  (1900) 
2  Q.  B.  448)  is  to  the  same  effect,  and  shows  that 
a  summons  is  cot  necessary. 

H.  Sutton  (6r.  8.  Robertson  with  him)  in  support 
of  the  magistrate's  decision. — The  magistrate  was 
right  in  holding  that  a  summons  was  necessary 
before  making  an  order  dealing  with  the  property 
seized.  It  has  been  laid  down  in  many  cases  that 
an  order  cannot  be  made  ex  parte  to  affect  the 
property  of  a  person  unless  that  person  has  been 
summoned  and  has  had  an  opportunity  of  being 
present  and  showing  cause  why  his  property 
should  not  be  so  dealt  with.    In  CriU  v.  Bright 
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(25  L.  T.  Rep.  591)  it  was  held  that  where 
liqaors  kept  for  unlawful  sale  had  been  seized 
under  sect  15  of  the  Wine  and  Beerhouse  Amend- 
ment Act  1870  (33  &  34  Yiot  c.  29)  the  justices 
had  no  power  to  order  a  sale  unless  a  summons 
was  taken  out  for  that  purpose.  Lush,  J.  there 
said  (25  L.  T.  Bep.  at  p.  593) :  "  It  is  a  clear  and 
established  rule  of  law  and  justice  that  no  one 
shall  be  subject  to  a  penalty  either  upon  his 
person  or  property  without  an  opportunity  of 
oeing  heard,  and  I  think  that  rule  applies  to  this 
case.  The  words  of  the  section  necessarily  imply 
that  the  owner  should  have  an  opportunity  of 
showing  that  the  evidence  upon  which  the  warrant 
was  granted  was  not  true,  or  of  giving  an  explana- 
tion  of  the  suspicious  circumstances,  before  the 
justices  make  an  order  to  sell  " ;  and  Hannen,  J. 
concurred  with  that  view.  Beg.  v.  Davey  (80  L.  T. 
Bep.  798 ;  (1899)  2  Q.  B.  301)  supports  the  same 
proposition.  As  a  eenernl  rule,  therefore,  a 
summons  must  be  taken  out  before  the  magis- 
trate can  make  an  order  for  the  destruction  or 
otherwise  dealing  with  the  property  of  any 
person.  There  are  a  few  exceptions  to  this  rule 
under   certain    statutes  where    a  magistrate  is 

given  an  express  power  to  make  an  order  ex  parte, 
ut  these  are  limited  to  cases  where  from  the 
circumstances  an  order  must  be  made  without 
delay,  as  in  the  case  of  an  order  for  the  destruc- 
tion of  unsound  meat.  That  could  not  be  the 
case  here,  where  there  is  no  such  need  of  urgency. 
Before  the  magisti'ate  can  make  an  order,  the 
power  to  make  it  must  be  given  either  by  the 
express  terms  of  the  statute  or  by  necessary 
implication  from  the  words  and  scope  of  the 
statute.  In  the  present  caee  there  is  no  power 
given  either  in  express  terms  or  by  necessary 
implication.  Under  this  Act  the  magistrate  can 
only  make  an  order  "  on  proof  that  they  "  (that  is, 
the  copies  seized)  "are  infringements  of  copy- 
right." Before  he  can  be  satisfied  of  that  he  must 
give  the  person  interested  an  opportunity  of 
showing,  if  he  can,  that  they  are  not  infringe- 
ments. That  may  in  some  cases  raise  difficult 
questions  which  could  not  possibly  be  dealt  with 
on  an  ex  parte  application. 

Scrutton,  K.C.  in  reply. 

Lord  Alvbbstonb,  C.J. — This  case  raises  a 
very  important  point,  and  it  bas  been  strenuously 
urged  that  this  court  ought  to  depart  from  a  well- 
known  principle  of  law.  oecause  if  we  do  not  do 
so  in  this  case,  the  object  of  this  Act  of  Parlia- 
ment would  be  defeated.  I  hope  it  will  be  quite 
clear  from  what  1  am  about  to  say  that  I  do  not 
at  all  dissent  from  the  view  that  if  it  were  a 
necessary  implication  from  an  Act,  without  any 
express  words  to  that  effect,  that  any  well-known 
principle  of  law  should  be  departed  from,  we 
must  act  upon  that  necessary  implication  in  the 
same  way  as  the  court  would  feel  it  their  duty  to 
act  upon  express  words  in  the  statute  they  might 
happen  to  be  construing.  It  is  true  that  there 
are  cases  in  which  it  has  been  recognised  that 
ex  parte  proceedings  might  be  taken,  and  ex  parte 
orders  made,  although  it  is  a  well-recognised 
principle  for  many  years  past  that  the  rights  of 
persons  in  property  are  not  to  be  affected  by 
le^  process  without  notice  of  those  proceedings 
being  given  to  them.  Many  cases  might  be  cited 
in  support  of  this  proposition,  but  perhaps  the 
case  of  GiU  v.  Bright  {vM  sup.)  is  as  good  an 


instance  as  any.  In  that  case  liquors  supposed 
to  be  kept  for  unlawful  sale  were  seized  under 
the  powers  of  sect  15  of  the  Witie  and  Bof  rhouse 
Act  Amendment  Act  1879,  &nd  there  was  no 
reference  to  any  special  procedure  as  to  how 
they  were  to  be  dealt  with,  the  section  merely 
providing  that  any  liquor  seized  in  pursuance  of 
the  provisions  of  the  section  should  be  sold  in 
such  manner  as  two  justices  in  petty  sessions 
might  direct,  and  it  was  there  held  that  the  justices 
could  not  order  the  liquors  to  be  sold  without 
giving  the  person,  upon  whose  premises  they 
were  seized,  an  opportunity  of  being  heard. 
Lush,  J.  there  said  (41  L.  J.,  at  p.  24,  M.  C,  25 
L.  T.  Bep.,  at  p.  593) :  "  It  is  quite  clear  that 
before  the  property  of  the  appellant  was  forfeited 
the  justices  should  have  given  him  an  oppor- 
tunity of  being  heard.  Common  sense  and 
justice  require  that  this  should  be  so."  As  I 
have  already  said,  there  are  of  course  cases  in 
which  it  has  been  held  that  by  necessary  im- 
plication in  that  particular  case  ex  parte  pro- 
ceedings might  be  taken  and  ex  parte  orders 
made.  As  an  instance  of  that,  there  is  the 
case  of  White  v.  Redfem  (ubi  sup.),  where  it 
was  held  that  a  summons  or  notice  was  not  neces- 
sary before  an  order  could  be  made  by  a  justice 
for  the  destruction  of  meat  not  fit  for  human  con- 
sumption, and  when  the  judgments  in  that  case 
ai*e  read  it  is  clear  that  the  decision  is  right,  pro- 
ceeding, as  it  does,  in  recognition  of  the  principle 
of  the  necessity  for  prompt  measures  to  oe  taken 
for  the  immediate  destruction  of  unwholesome 
food  exposed  for  sale.  Speaking  generally,  how- 
ever, the  authorities  show  that  ex  parte  pro- 
ceedings affecting  rights  in  property  are  not 
to  be  allowed  in  the  absence  of  express  direc- 
tions in  the  statute  or  necessary  implication 
therefrom ;  and  the  question  in  this  case  is, 
Does  this  Act  necessarily  imply  that  the  magis- 
trate may  make  an  order  for  the  destruction 
of  the  music  exposed  for  sale  without  summoning 
the  person  before  him  P  In  the  view  I  take  of  the 
section  there  is  no  necessary  implication  in  the 
section  that  the  magistrate  ha?  power  to  act 
ex  parte.  The  Act  undoubtedly  goes  a  very  long 
way  in  the  direction  of  interfering  with  the 
rights  of  property,  because  by  sect.  2  it  permits 
a  constable  to  seize  pirated  copies  without  a 
warrant,  not  under  an  order  of  a  stipendiary 
magistrate  or  a  court,  b)it  on  the  request  in 
writing  of  the  apparent  owner  of  the  copyright, 
or  of  his  agent  thereto  authorised  in  writing. 
But,  although  the  Act  does  go  venr  far  in  that 
direction,  the  court  nevertheless  ought  not  to  put 
a  strained  construction  on  the  perfectly  clear 
words  of  a  section  when  the  doing  so  would  cause 
a  departure  from  a  well-known  principle  of  law. 
One  of  the  chief  objects  of  the  Act  was  to  get 
these  pirated  musical  works  taken  off  the  streets 
at  the  request  of  the  owner  of  the  copyright,  and 
that  placed  him  in  a  better  position  than  many 
other  persons  whose  rights  are  being  infringed. 
It  is  material  to  notice  that  the  concluding  part 
of  sect.  2  is  substantially  the  same  as  the  con- 
cluding words  at  the  end  of  sect.  1.  The  question 
then  arises,  Is  it  a  necessary  implication  from  that 
clause  that  the  magistrate  may  act  ex  parte  and 
deprive  the  person  of  his  property  P  the  issue 
being  such  as  might  involve  very  nice  or  difficult 
questions  as  to  whether  there  had  been  an 
infringement  of  the  copyright  or  not.    Sect.  2 
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proTides  that  if  any  person  shall  hawk,  carry 
about,  sell  or  oifer  for  sale,  any  pirated  copy  of  a 
musical  work,  it  may  be  seized,  and  on  proof  that 
the  oopies  so  seized  are  ixifringements  of  oopy- 
liffht,  they  shall  be  forfeited  or  destroy e<),  or 
o&erwise  dealt  with.  In  my  opinion,  we  cannot 
take  the  view  that  the  words  of  the  section  give 
the  magistrate  power  to  act  ex  parte  and  rnake  an 
order  for  the  destruction  of  the  masic.  It  may  be 
obaenred  that  the  Act  gees  further  than  mere 
hawking,  as  it  deals  uso  with  the  selling  or 
offering  for  sale.  It  has  been  argued  that,  unless 
we  pat  this  strained  const  ruction  on  the  section, 
ana  depart  from  the  rule  that  an  ex  parte  order 
affecting  the  rights  of  a  person  not  before  the 
ooarts  in  regard  to  his  property;  ought  not  to  be 
made,  the  Act  must  become  of  very  little  value, 
beoanse  in  many  cases  persons  would  not  give 
their  names  and  addresses,  and,  even  if  they  did 

S*Te  them,  there  might  in  many  instances  be  a 
ffiocdty  in  serving  them  with  summonses.    I 
think  the  present  case  is  directly  met  by  sect.  51 
of  the  Summary  Jurisdiction  Act  of  1879,  and  it 
18  not  necessary  to  refer  specially  to  the  Summary 
Jurisdiction  Acts,  though  I  may  say  that  I  think 
the  word  "  person  "  in  sect.  I  of  the  Summary 
Jurisdiction  Act  of  1848  has  a  wider  meaning  than 
that  of  a  person  who  was  to  be  ordered  to  do 
something.    However  that  may  be,  sect  51,  sub- 
aeot.  3,  of  the  Act  of  1879  enacts  that  "  where  in 
parsuanoe  of  any  future  Act  any  act  or  thing 
other  than  the  payment  of  a  sum  of  money  is 
required  or  authorised  by  an  order  of  a  court  of 
summary  jurisdiction  to  be  done,    .    .    .    the 
Summary  Jurisdiction  Acts  shall  apply  accord- 
ingly."   Again,  sect.  34  of  the  same  Act  enacts : 
**  where  a  power  is  given  by  any  future  Act  to  a 
oourt  of   summary  jurisdiction    ...    of   re- 
quiring any  act  or  thing  to  be  done  or  left  undone 
other  than  the  payment  of  money  and  no  mode 
is  prescribed  of  enforcing  such  requisition,  the 
oourt  may  exercise  such  power  by  an  order  or 
orders."      Beading  those  sections    together,  we 
oannot  hold    that    by    necessary  implication  a 
summons  is  not  necessary  in  this  case.    It  sterns 
to  me  that  we  ought  to  Apply  the  principle  of  law 
Uud  down  by  Lush,  J.  in  QiH  v.  Bright  {ubi  sup ). 
Counsel  for  the  appellants,  seeinsr  this  difficultv, 
did    not    contena   that    the   magistrate   could 
directly  act  ex  parte  ;  but  he  attempted  to  get 
over  the  difficulty  by  saying  that,   because  the 
ooostable  had  told  the  person  whoa«>  music  was 
seized  of  the  time  when  and  the  place  where 
further  proceedings  with  reference  to  the  seizure 
would  be  taken,  that  was  sufficient,  although,  as 
was  the   case,    that   per^n  decided  not  to  be 
present  when  the  case  came  on.    That,  no  doubt, 
in  one    sense    was   giving   up   the   contention 
that  by    implication  the  court   had   power    to 
make  an  order  ex  parte.     It  would  be  a  most 
dangerous   thing   it  we  were  to  hold    in    this 
oase  that  the  defendant  must  be  satisfied   with 
such  a   notice  as  the  constable   chose  to  give 
at  the  time,  and  that  on  receiving  that  notice  he 
must  be  treated  as  if  he  had  b^n  duly  served 
with  a  summons  to  appear  before  the  magistrate. 
If  he  has  been  so   served  with  a  summons  he 
might  appear  and  contest  the  statement  of  the 
cornstable,  and  he  might  take   the   point   that 
notice  of  the  proceedings  before  the  magistrate 
bad  not  been  properly  given  to  him.    Therefore  I 
oannot  bring  myself  to  hold  that  a  notice  given 
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by  the  constable  can  be  sufficient.  That  being 
so,  I  have  come  to  the  conclusion  that  in  this 
case  the  magistrate's  decision  was  right,  and 
that  while  that  part  of  the  Act  which  protects 
the  copyright  owner  by  having  the  pirated  music 
seized  and  taken  off  the  streets  can  be  put  in 
force  without  the  necessity  and  delay  of  first 
apply ii>g  for  a  summons,  the  other  part  of  the 
Act  which  provides  for  the  destruction  of  the 
pirated  music  after  it  has  been  seized,  gives  the 
magistrate  power  only  to  make  the  necessary 
order  for  its  destruction  after  a  summons  has 
been  duly  served  on  the  person. 

Wills,  J. — I  am  of  the  same  opinion. 

Ohakkbli,  J.-I  agree.      ^^^^  dUmUnd. 

Solicitor  for  the  appellants,  Philip  J.  BtUland. 
Solicitor   for    the   magistrate,    the    Treat  wry 
Solicitor, 


Jan.  21, 22,  and  23, 1903. 

TBIAL  AT  BAB. 

(Before  Lord  Alybbstonb,  O.J.,  Wills  and 

Ohannell,  JJ.) 

Ebz  v.  Ltngh.  (a) 

High  treason  —  International  law  —  Statute  of 
Treasons — Act  committed  without  the  realm-^ 
Expatriation — NcUurcdisation — Effect  of  applu 
cation  for  in  enemy* s  country — Bervtee  with 
enemy — Practice— Indictment — Motion  to  quash 
—25  Edw.  3,  Stat.  5,  c.  2—7  WUl.  3,  c.  3,  «.  9— 
33  <l^  34  Vict.  c.  14. 

The  court  will  not  quash  an  indictment  for  a  crime 
of  enormity,  such  as  high  treason  or  felony,  on 
motion  to  quash.  Objection  to  such  an  indict- 
ment miut  he  taken  on  motion  in  arrest  of  judg- 
ment or  by  writ  of  error. 

The  Naturalisation  Act  1870  (33  &  34  Vict.  c.  14), 
s.  6,  does  not  permit  naturalisation  in  a  foreign 
State  at  war  toith  Great  Britain. 

A  British  subject  who  renounces  his  allegiance  and 
attempts  to  procure  himself  to  be  naturalised  in 
an  enemy* s  country  in  time  of  war  is  guilty  of 
high  treason.  A  person  cannot  become  naturae 
Used  in  a  State  with  which  his  country  is  at 
war. 

The  Statute  of  Treasons  (25  Edw.  3,  stat.  5,  c.  2) 
empties  to  cxts  committed  within  or  without 
Great  Britaiii. 

L.,  a  British  subject,  went  to  P.,  the  capital  of  the 
S.  A.  Republic,  then  at  war  with  Great  Britain. 
He  made  a  declaration  of  his  willingners  to 
take  up  arms  for  the  8.  A.  Republic,  took  an  oath 
of  allegiance  to  the  8.  A.  Republic,  applied  for 
naturalisation  in  the  Republic,  and  took  part  in 
hostilities  against  the  British  forces  both  in  the 
'  territory  of  the  8.  A.  Republic  and  the  British 
Colony  of  N. 

Held,  that  he  was  properly  indicted  for  high 
treason  under  the  statute  25  Edw.  3,  stat,  5,  c.  2, 
and  that  it  was  no  defence  that  he  had  become 
naturalised  in  the  8.  A.  Republic,  and  that  the 
acts  of  applying  for  letters  of  naturalisation, 
taking  the  oath  of  allegiance,  and  making  the 
declaration  of  willingness  to  take  up  arms  for 
the  8.  A.  I^ublic  were  aU  acts  of  high  treason. 

(«)  Baportad  by  A.  A.  BHTHnNS.  Rs\.,  RftrriiMr-afr-Lftw 
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Thb  prisoner,  Arthur  Ljnoh,  otherwise  Arthur 
Alfred  Lynoh,  was  indicted  for  high  treason,  on 
an  indictment  which  alleged  that  the  prisoner, 
while  an  open  and  public  war  was  being  pro- 
secuted andcarried  on  by  the  Government  of  the 
South  African  Republic,  and  the  burghers  and 
men  of  the  South  African  Republic,  against 
Queen  Yictoria  and  her  subjects,  the  said 
Gk)vemment,  burghers,  and  men  being  enemies 
of  the  Queen,  being  a  subject  of  Queen  Yictoria, 
adhered  to,  aided,  and  comforted  the  GfoTernment 
of  the  South  African  Republic  at  Pretoria,  in 
the  territory  of  the  South  African  Republic, 
beyond  the  seas  without  the  realm  of  Eng- 
land. The  overt  acts  alleged  were  that 
he  made  a  declaration  of  nis  willingness 
to  tuke  up  arms  for  the  Republic,  took  an 
oath  of  allegiance  to  the  Republic,  an  oath 
as  colonel  of  the  Irish  Corps  in  the  military 
service  of  the  Republic,  and  an  oath  as  special 
justice  of  the  peace  to  the  Irish  Corps;  that  he 
departed  from  Pretoria  with  intent  to  join  the 
enemy  in  the  British  colony  of  Natal ;  that  he 
published  at  Johannesburg,  in  the  South  African 
Republic,  an  address  to  Irishmen,  calling  upon 
Irishmen  to  take  up  arms  for  the  Republic ;  that 
he  assisted  officers  of  the  South  African  Republic 
at  an  inquiry  held  at  Yereeniging  in  the  South 
African  Republic  ;  that  at  Johumesburg,  also  in 
the  South  African  Republic,  he  recruited  men 
for  the  military  serrice  of  the  Republic,  and  pro- 
cured horses,  harness,  and  waggons  for  the  same 
service ;  and  that  he  consulted  with  certain  officers 
of  the  South  African  Republic  to  levy  war 
against  Qaeen  Yictoria  in  the  South  African 
^public. 

The  second  count  alleged  as  overt  acts  of 
treason :  Commanding  the  Irish  Brigade  in  the 
British  colony  of  Natal  in  parts  beyond  the  seas, 
without  the  realm  of  England,  composing  and 
sending  for  publication  the  address  to  Irishmen 
alleged  in  the  first  count,  levying  war  in  the  said 
oolong,  and  consulting  in  the  said  colony  with 
enemies  to  levy  war  against  Queen  Yictoria  and 
her  subiects. 

The  third  and  fourth  counts  alleged  the  same 
acts  as  adhering  to  the  Government  of  the 
Orange  Free  State. 

The  indictment  having  been  read  by  the  King's 
Coroner, 

Horace  Avory,  K.C.  for  the  prisoner. — I  move  to 
quash  the  indictment  on  the  ground  that  it  does 
not  disclose  any  offence  under  the  Statute  of 
Treason  (25  Edw.  3,  stat.  5,  c.  2). 

Sir  Robert  IHnlay,  A.-G.  (with  him  Sir  Edward 
Carson,  S.-G.,  Henry  Sutton,  C  W.  Mathewe, 
Quy  Stephenson,  and  Oraham  Campbell)  for  the 
Crown. — An  indictment  for  high  treason  should 
not  be  quashed  on  motion.  The  proper  course 
is  to  allow  the  prisoner  to  move  in  arrest  of  judg- 
ment or  by  writ  of  error.  It  is  a  general  rule 
that  no  indictments  which  charge  the  higher 
offences  of  treason  or  felony  will  be  summarily 
set  aside.    He  referred  to 

Comyn's  Dig.  vol.  4,  Indiotment  H.,  p.  5i5  ; 

2  Hawk.  P.  C.  Bk.  2,  o.  25,  b.  146  ; 

1  East  P.  C,  p.  110  ; 

Chitty'B  OrimiDal  Law«  2nd  edit.,  vol.  1,  p.  300. 

Arohbold'8  Criminal  Pleading,  2 1st  edit.,  p.  107 ; 

Bosooe's  Criminal  Pleading,  p.  180 ; 

BeK  V.  Wheatley,  1  Wm.  BL  273  ;  2  Burr.  1125 ; 


Bex  V.  Jokneon,  1  WiU.  825  ; 
Reg,  V.  Heame,  4  B.  A  S.  947  ; 
8h«aa-»*B  ease,  27  St.  Tr.  256  ; 
Oranbume'e  ease,  13  St  Tr.  228. 

Avory,  K.O.  in  reply. — ^The  cases  referred  as 
authority  for  the  proposition  that  the  court  will 
not  quash  an  indictment  for  treason  on  motion 
are  relics  of  barbarism.  The  statute  (7  &  8 
Will.  3,  c.  3,  s.  9)  recognises  the  right  of  an 
accused  person  to  have  an  indiotment  quashed  on 
the  ground  of  bad  Latin  or  misspelling.  A  fortiori 
an  indictment  should  be  quashed  for  a  defect 
apparent  on  the  face  of  it. 

Lord   Alybbstoitb,   C.J.  —  If  the   objection 
taken  by  Mr.  Avory  could  be  fairly  described  as 
an  objection  founded  upon  a  relic  of  barbarous 
times,  which  has  been  swept  away  by  modem 
legislation  and  procedure  in  the  favour  of  the 
prisoner,  I  should  be  very  loth  to  interfere,  but,  in 
my  opinion,  that  is  not  a  correct  view  of  the 
objection.    It  is  perfectly  true  that  proceedings 
for  treason  have  been  less  frequently  before  the 
courts  during  the  last  one  hundred  years  than  on 
previous  occasions,  but  that  observation,  in  my 
opinion,  in  no  way  lessens  the  weight  of   the 
authorities  to    which    our   attention    has    been 
called,  assuming  that  they  are  founded  on  reason 
and  justice,  and  are  not  contrary  to  what  has 
been  described  by  Mr.  Avory,  very  properly,  as 
the  tendency  in  modem  times  to  do  everything  in 
favour  of  the  accused,  either  by  statutory  pro- 
vision, or  by  remodelling  or  modifying  the  pro- 
cedure of  tne  court.    But,  in  my  opinion,  there 
is  at  the  root   of  the  objection    taken   by  the 
Attorney- General,  very  sound  sense.    The  pro- 
cedure to  quash    an    indictment  taken    at  the 
present  stage,  it  is  true,  is  on  the  present  occasion 
heard  by  three  judges,  but  under  ordinary  uir- 
cumstances  could  not  bs  decided  with  the  same 
authority,  and  with  the  same  consideration  as  if 
the  point  were  raised  in  the  way  pointed  out  by  the 
Attorney- General.    Nor  are  the  remedies  ot  the 
prisoner  taking  objection  so  sufficient  or  ample  if 
the  point  l>e  summarily  determined,  and  I  mast 
say  I  think,  without  referring  at  any  length  to 
the  authorities  that  have  been  cited,  that  the 
statement   of   law  in  the  reference  from   East 
(I  East,  P.  C,  p.  llOj  shows  that  an  objection  to 
an  indictment  ought  to  be  seriously  considered  by 
the   court  in  the   interests  of  justice  and  the 
prisoner.    The  reason  why  I  refer  to  this  autho- 
rity is  that  Mr.  Avory,  in  his  repl^,  argued  that 
the  view  taken  therein  was  inconsistent  with  the 
statute  7  &  8  Will.  3,  c.  3,  s.  9.    But  the  passage 
referred  to  in  the  one^in  the  btK>k  whicb  deals 
with  the  very  section  of  the  statute,  and  the 
practice  as  it  then  existed,  in  view  of  that  section 
as  well  as  previous  decisions.    In  any  view,  it 
must  be  for  the  discretion  of  the  court  whetiier 
they  will  entertain  such  an  objection  at  the  pre- 
sent stage,  and,  as  has  been  properly  pointed  oat 
by    the    Attorney- General,    the  prisoner  is  not 
deprived  of  the  opportunity  of  raising  the  point 
in  the  most  formal  way,  and  of  taking  it  before 
a  tribunal  of  greater  authority  than  the  judges 
who  now  preside,  and,  it  may  be  according  to  the 
mode  of  prooedure  adopted,  of  Canyiiu^  the  cane 
to  the    highest  Court  of    Appeal.      Under  the 
circumstances  I  am  clearly  of  opinion,  without* 
knowing  more  about  the  point  which  Mr.  Avory 
raided  than  I  gathered  from  the  few  words  of  tke 
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indictment  which  he  read,  that  this  is  not  a 
motion  which  we  ought  to  entertain  on  the  trial 
at  the  present  stage. 

Wills  and  Chahnvll,  JJ.  ooncnrrecl. 

The  prisoner  haying  pleaded  "  Not  gpiiltj,"  the 
trial  proceeded. 

The  following  were' the  facts  proved : — 

The  priaoner,  a  British  subject  bom  in  Aus- 
tralia, was  a  journalist  by  profession.  War  broke 
oat  between  the  South  African  Bepublic  and  the 
Orange  Free  State  and  the  British  flmpire  on  the 
llth  Oct  1899. 

In  Jan.  1900  the  prisoner  went  to  Pretoria, 
haTing  entered  into  contracts  with  the  Journal 
de  ParU  snd  certain  English  and  American 
newspapers  to  act  as  war  correspondent  for  such 
newspapers.  He  had  also  an  introduction  from 
persons  in  Paris  to  Colonel  YOlebois  de  Mareuil, 
a  French  officer  in  the  military  service  of  the 
South  African  Republic. 

On  arriving  at  Pretoria  the  prisoner  applied 
to  the  Government  of  the  South  African  Bepublic 
for  letters  of  naturalisatioii,  and,  in  order  to 
procure  himself  to  be  naturalised,  made  a  decla- 
ration that  he  was  willing  to  take  up  arms  in  the 
service  of  the  Bepublic,  and  took  an  oath  of 
allegiance  to  the  Bepublic.  He  was  appointed  to 
the  command  of  a  body  of  men  raised  for  the 
military  service  of  the  Bepublic,  called  the  2nd 
Irish  Brigade,  assumed  command  of  that  brigade, 
and  took  an  active  part  in  hostilities  with  the 
British  forces,  both  in  the  territory  of  the  Bepublic 
and  in  the  colony  of  Natal.  The  prisoner  also 
wrote  and  published  an  address,  calling  upon 
Irishmen  to  take  up  arms  for  the  Bepubucs, 
became  a  member  of  the  Council  of  War  of  the 
South  African  Bepublic,  and  took  part  in  a 
military  court  of  inquir;^  into  the  conduct  of 
persons  alleged  to  be  British  spies.  There  was  no 
evidence  that  he  ever  actually -became  naturalised. 

On  the  conclusion  of  the  case  for  the  Crown, 

8hee,  E[.C.  and  Horace  Avory,  K.C.  (Biron  and 
Dwyer  with  them)  for  the  prisoner. — There  is  no 
case  to  go  to  the  jury.  The  prisoner  having 
become  a  naturalised  citizen  of  the  South  African 
Bepublic  cannot  be  guilty  of  high  treason  if  he 
adhered  to  that  Gk>vemment.  He  had  ceased  to 
be  a  British  subject  by  virtue  of  the  NaturaHsa- 
tioii  Act  1870,  s.  6,  which  provides  that  a  British 
subject  who  becomes  naturalised  in  a  foreign 
State  shall  from  and  after  the  time  of  his  having 
become  so  naturalised  in  such  State  be  deemed 
to  have  oeased  to  be  a  British  subject  and  be 
rsgarded  as  an  alien.  There  is  no  limitation  that 
the  provision  shall  only  apply  to  naturalisation  in 
time  of  peace,  and,  applymg  the  rule  of  construc- 
tion laid  down  in  Abuy  v.  Dale  (11  C.  B.,  at 
n.  391)  that  plain  and  unambiguous  words  are  to 
be  construed  in  their  ordinary  sense,  it  is  clear 
that  a  British  subiect  may  cease  to  be  a  British 
subject  and  become  an  alien  at  any  time.  Sir 
■Alerander  Cockbum's  Nationaltv,  p.  200,  and 
Halleok's  International  Law,  p.  692,  are  autho- 
ritiee  in  support  of  this  proposition.  The  Crown 
shoold  not  nave  taken  the  proceedings  against 
the  prisoner  in  England.  The  treaty  of  peace  of 
May  1902  incorporated  the  terms  ca  surrender, 
one  of  which  was  that  British  subjects  who  had 
joined  the  enemy  should  be  liable  to  trial  under 
the  law  of  that  part  of  the  British  Empire  to 
which  th^j  belong.    The  prisoner  was  bom  in 


Australia,  and  should  therefore  have  been  tried  in 
Australia. 

Sir  Robert  Fivday  (A.-G.),  Sir  E.  Caraan  (S.-G.) 
(with  them  Henry  Sutton,  O.  W,  Mathews,  Quy 
Stephenson,  and  Qraham  Campbell)  for  the 
Crown. — The  Naturalisation  Act  1870  has  no 
application  to  an  action  which  in  itself  would  be 
a  crime.  And  two  of  the  overt  acts,  the  declara- 
tion of  willingness  to  take  up  arms  and  taking 
the  oath  of  allegiance  to  the  South  African 
Bepublic,  were  committed  by  the  prisoner  before 
he  was  natoralised,  if  he  ever  was  naturalised. 
The  case  of  JEneas  Macdanald  (Foster's  Orown 
Cas.  59,  "  Treason  ")  shows  that  at  common  law  a 
Brititih  subject  cannot  renounce  his  allegiance 
A  state  of  war  puts  an  end  to  all  non-hostile  rela- 
tions between  the  subjects  of  enemy  States 
(Hairs  International  Law,  4th  edit.,  part  3,  c.  1. 
p.  405),  and  contracts  between  the  subjects  of 
belligerent  States  are  illegal : 

Janaon  v.  Driefontein  ConBoUdated  Mineg  Limitedt 
87  L.  T.  Bep.  372 ;  (1902)  A.  C.  484. 

Much  more,  then,  must  be  a  contract  between  toe 
subject  of  a  State  and  the  enemy  State  itself  be 
void.  A  declaration  of  war  prohibits  all  inter- 
course with  the  enemy : 

Eepoeito  v.  Bowen,  7  E.  A  B.  781. 

Therefore  the  whole  transaction  between  the 
prisoner  and  the  South  African  Bepublic  was 
entirely  void.  It  was  a  contract  with  the  enemy 
State  that  a  British  subject  will  join  it  in  making 
war  on  his  own  country,  and  is  a  void  and 
criminal  transaction.  The  proper  construction 
to  be  placed  on  the  words  of  sect.  6  of  the 
Naturalisation  Act  1870  is  that  the  section  refers, 
not  to  transactions  which  are  void  and  criminal, 
but  to  a  naturalisation  in  time  of  peace,  when  it 
is  lawful.  No  subject  of  a  belligerent  State  can 
transfer  his  allegiance  flagrante  bello,  and  this 
proposition  is  correctly  stated  in  Halleck's  Inter- 
national Law  (vol.  1,  c.  12,  s.  29,  p.  431)  and  in 
Bouvier's  Dictionary  (tit.  "Expatriation").  The 
American  cases  are  m  point : 

Duguet  v.  Rhinelander  (1808)  1  Johns.  360,  in  error 
2  Johns.  476  ;  1  Caine'a  Omm  in  Error,  p.  25  ; 

J<icheon  v.  The  New  York  Inextrance  Company, 
2  Johns.  191 ; 

TaXbot  V.  Jatuon,  8  DaUm,  188 ; 

The  Bantissima  Trinidad,  7  Wheat.  283  ;  80 
Sapreme  Ct.  B.  U.S.  283. 

The  contention  for  the  prisoner  that  sect.  6  of 
the  Naturalisation  Act  1870  operates  as  a  licence 
by  the  Legislature  to  British  subjects  to  throw 
off  tiieir  altegiance  to  their  own  country  in  time 
of  war  and  to  enter  into  the  sendee  of  the  enemv 
cannot  be  supported.  But,  even  if  it  could, 
sect.  15  of  the  JMaturaUsation  Act  1870  provides 
that  a  British  subject  who  has  become  an  alien 
in  pursuance  of  the  Act  shall  not  be  discharged 
from  any  liability  in  respect  of  acts  done  before 
the  date  of  his  so  becommg  an  alien,  the  prisoner 
is  therefore  liable  to  the  indictment  for  the  acts 
done  as  a  condition  precedent  to  the  obtaining  of 
letters  of  naturalisation. 

Shee,  K.O.  in  reply. 

Lord  ALTSBSTONa,  C.  J.— We  have  none  of  ns 
any  doubt  whatever  on  this  point.  Having 
regard  to  the  nature  of  these  proceedings,  their 
serious  character,  and,  in  one  sense  only,  the 
novelty  of  the  subject^  we  thought  it  better  that 
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the   point    should   be   ar^aed   out    before    we 
expressed  any  decision.    The  indictment  which  is 
framed  tinder  the  Act,  and  which  is  for  aiding 
and  comforting;  the  Government  of  the  South 
African  Republic  and  the  Qovemment  of  the 
Orange  Free  State,  alleges  altogether  some  fifteen 
overt  acts;  but  for  the  purpose  of  this  argument 
it  is  important  to  draw  the  distinctioa  between 
the  two  first  overt  acts  that  are  alleged — a  declara- 
tion, to  the  terms  of  which  I  will  refer,  and  an 
oath  of  allegiance  to  the  Guvemment  of  the 
South    African  Republic,   which    are  admitted, 
except  upon  the  point  of  view  of  the  day,  if  I  may 
use  the  expression,  to  have  preceded  the  naturalisa- 
tion which  Colonel  Lynch  is  supposed  to  have 
obtained.     The  other  acts,  which  may  shortly  be 
summarised  as  taking  part  in  deliberate  acts  of 
warfare  against  the  British  forces,  need  not  be 
discussed  m  detail,  because  they  are  all  acts,  for 
this  purpose,  of  the  same  character — namely,  acts 
of  warfare  or  in  aid  of  warfare  against  the  forces 
of  the  Crown  after  the  period  when  it  is  said 
Colonel  Lynch  obtained  naturalisation.    It  is  not 
disputed  by  Mr.  Shee  or  Mr.  Avory,  as  I  under- 
stand their  argument,  that  but  for  the  Act  of 
1870  this  case  munt  have  gone  to  the  jury.    Mr. 
Shee,  with  frankness,  began  his  argument  by 
stating  that  he  could  not  contend  that  before  the 
Act  of  1870  what  was  charged  in  this  indictment 
would  not  be  a  crime  according  to  the  law  of 
England ;  nor  did  he  contend  that  it  is  not  a 
crime  at  the  present  time  and  according  to  the 
law  of  England,  except  in  so  far  that  he  contends 
that  sect.  6  of  the  Act  of  1870  prevents  a  man 
who    has    obtained    naturalisation    from    being 
charged  any  longer  with  the  act  as  an  unlawful 
act.    It  is  therefore  unnecessary,  upon  the  first 
part  of  the  case,  to  deal  with  one  branch  of  the 
argument  of  the  law  officers  of  the  Crown.  Neither 
is  it  necessary  with  regard  to  the  second  branch 
of  the  case — namely,  the  subseouent  acts  which 
are  after  the  period  when  Colonel  Lynch  obtained 
naturalisation.    I  will  read  the  two  sections  of  the 
Act  in  order  that  my  statement  of  my  view  of  the 
law  may  be  complete  in  itself.    Sect.  6,  so  far  as 
it  is  material,  is  as  follows :  "  Any  British  sub- 
ject who  has  at  any  time  before  or  may  at  any 
time  after  the  passing  of  this  Act  when  in  any 
foreign  State  and  not  under  any  disability  volun- 
rarily  become  naturalised  in  such  State  shall  from 
and  after  the  time  of  his  so   having    become 
naturalised  in  such  foreign  State  be  deemed  to 
have  ceased   to  be   a  British  subject,  and   be 
regarded  as  an  alien.*'    And  sect.  15  provides: 
"  Where  any  British  subject  has  in  pursuance  of 
this  Act  become  an  alien,  he  shall  not  hereby  be  dis- 
charged from  any  liability  in  respect  of  any  acts 
done  before  the  oate  of  his  so  having  become  an 
alien.*'    Mr.  Shee  contends  that,  having  regard  to 
the   general  considerations   which  he   enlarged 
upon   at    great    length    with    reference   to    the 
motive    and    object    of    this    legislation,    that 
this  Act  contemplates   a   person    being  natura- 
lised   during    war,    and    contemplates   protec- 
tion   from    the    consequences    of   illegal   acts, 
which  acts   were    done   by   the  subject  before 
naturalisation.    Now,  it  cannot  be  seriously  con- 
tended that  the  two   first  material   acts   here 
charged  were  not   done  before   naturalisation; 
they  are  the  basis  of  naturalisation,  and  without 
them  naturalisation  could  not  have  been  obtained 
at  all.    The  first  act  is  that  the  prisoner  made 


and  signed  this  declaration :  "  I,  the  undersigned, 
Arthur  Alfred  Lynch,  up  to  the  present  time  an 
Irishman  (British  subject),  bom    at  Australia, 
inhabitant  in  the  South  African  Republic  since 
five  days,  hereby  declare  my  willingness  to  take 
up  arms  for  this  Republic  in  order  to  maintain 
and  defend  its  independence,  which  now  is,  or  in 
the  future   may  be,  thrcdtened,    and    therefore 
desire  to  take  the  oath  of  allegiance  as  a  full 
burgher  in  the  South  African  Republic.    Signed 
at  Pretoria  on    the    18th    January  1900,"   and 
witnessed  or  registered  by  a  field-comet.    It  is 
upon  the  evidence,  which  if  I  am  right  in  the 
view  I  take  of  the  law,  <>n  that  date — the  18th 
Jan. — war  was  raging  between  the  Boer  forces 
and  'he  British  forces,  war  having  been  declared 
in  the  previous  month  of  October.     The  other 
document  is  the  oath  of  allegiance  to  the  South 
African  Republic,  which  was  taken  in  order  to 
obtain  letters    of    naturalisation.      I   am    quite 
clearly  of  opinion  that  sect.  6  in  no  way  justifies 
the  argument  that  a  person  is  excused  from  the 
consequence  of  being  naturalised;  it  only  deals 
with  what  is  to  happen  to  a  person  after  he  has 
been  naturalised;  and,  if  it  was  a  crime  at  the 
time  of  the  passing  of  this  Act  to  become  natura- 
lised under  the  circumstances  under  which  this 
prisoner  did  become  naturalised,  there  is  nothing 
whatever  in  this  section  which  relieves  him  from 
the  consequences  of  that  act  or  make  it  otherwise 
than  a  criminal  act.    It  follows  from  that  that 
the  very  language  of  sect.  15  leaves  such  a  person 
liable  to  the  consequences  of  the  act  which  he  has 
committed,  and  in  respect  of  which  he  ex  hypoihesi 
is  charged.    I  now  wish  in  a  few  sentences  to 
indicate  why  I  am  also  clearly  of  opinion  that  th<^ 
subsequent  overt  acts  must  be  left  to  the  jury,  and 
why,  in  my  opinion,  the  arguments  of  the  law 
officers  of  the  Crown  is  correct,  that  the  subse- 
quent acts  following  on  this  act,  as  to  which  I 
nave  alreadly  expressed  my  opinion,  is  not  pro- 
tected by  the  Act  of  1870 — I  mean  the  declara- 
tion which  enabled  him  to  get  enfranchised,  and 
the  taking  of  the  oath  of  allegiance  to  the  King's 
enemies — ^I  desire  to  express  my  opinion  and  to 
give  the  reasons  for  my  opinion,  and  to  say  why 
these  acts  cannot,  in  my  opinion,  be  regarded  as 
being  other  than  acts  which  must  be  considered 
by  the  jury  as  overt  acts  of  treason,  notwithstand- 
ing what  had  passed  or  happened  on  the  18th 
Jan.    I  adopt  the  language  which  is,  I  think, 
well  founded  and  well   expressed  in   some  of 
the  judgments  that  have  been  read  to  us  by  the 
Attorney*  General.      I    wish  to  say  for   myself 
that  there  is,  in  mj,  opinion,  nothing  in  the  Act 
of  1870  that  can  justify  the  contention  that  an 
act  of  treason  can  give  any  rights  to  any  person 
whatever,  and  that,  if  the  monstrous  consequence 
was  to  follow  that  the  act  of  treason  was  to  be 
allowed  by  the  law  of  England  to  give  rights  to  a 
person,  it  must  be  found  in  dear  and  explicit 
language,  and  not  be  a  construction  put  upon 
general  language  framed  with  another  intent,  and 
designed  to  serve  another  different  and    most 
useful  purpose.    And  I  wish  further  to  say  that, 
in  my  opinion,  for  the  reasons  given  in  the  judg- 
ments that  have  been  cited  both  of  our  own  oooxts 
and  of  the  courts  of  the  civilised  nations,  such  as 
the  United  States,  whatever  declaration  of  war 
may  do  or  may  not  do,  at  any  rate  the  declaration 
of  war  prevents  subjects  from  makine  arrange- 
ments with  the  King's  enemies,  or  at  foast  when 
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such  arrangements  constitute  crimes  against  the 
law  of  the  oonniry  to  which  they  owe  sdlegianoe. 
Of  oonrse,  it  is  obvious  that  many  more  reasous 
might  be  given  for  the  decision  at  which  I  and 
my  brethren  have  arrived,  but  I  have  felt  it  right 
rimply  to  express,  in  the  plainest  language  I  can 
use,  the  main  grounds  upon  which  I  come  to  the 
conclusion  that  the  Act  of  1870  affords  no  defence, 
and  bas,  for  the  purpose  of  this  trial,  ho  bearing 
upon  any  one  of  the  overt  acts  which  are  alleged 
in  the  indictment. 

WiUiS,  J. — ^I  am  of  the  same  opinion.  I  think 
that  it  is  impossible  to  contend  that  the  two  acts 
which  preceded  letters  of  naturalisation  were  not 
such  acts  as  are  fit  to  be  submitted  to  the  jury  as 
evidence  of  treason  committed ;  the;re  certainly  is 
nothing  in  the  Act  of  Parliament  which  could 
make  the  letters  of  naturalisation,  supposing  they 
were  valid,  cover  those  two  transactions.  Now,  it 
seems  to  me,  with  regard  to  the  rest  of  the  case, 
suflScient  to  put  my  opinion  into  one  sentence, 
which  is  that  I  have  never  been  able  from  the 
beginning  of  this  long  argument  to  comprehend 
how  it  could  possibly  be  that  an  act  of  treason 
shoold  give  rights  of  any  sort — civil  rights  or 
rights  in  the  nature  of  an  exemption  from 
criminal  responsibility  to  the  person  who  has  been 
guilty  of  them.  Those  preliminary  acts  having 
been  done  in  furtherance  of  the  process  of  getting 
letters  of  naturalisation,  being  themselves  crimi- 
nal and  treasonable,  are,  at  all  events,  evidence 
of  treison.  It  appears  to  me  to  be  impossible 
that  any  such  exemption  as  is  contended  for 
can  be  claimed  in  virtue  of  the  subsequent  grant 
of  the  letters  of  naturalisation,  and,  although  I 
am  never  disposed  to  put  too  much  stress  upon 
legal  argument,  or  upon  the  consequences,  I  do 
think  it  is  worth  while  to  point  out  that,  if  Mr. 
Shee's  argument  be  sound,  a  regiment,  a  bat- 
talion, or  a  division  of  an  army  might  by 
aooepting  letters  of  naturalisation,  each  person 
accepting  individually  a  letter  of  naturalisation 
from  the  enemy,  desert  in  the  hour  of  battle, 
and  yet  no  man  be  subject  to  the  penalties  of 
treason.  It  seems  to  me  so  extravagant  a  con- 
clnaion  that  it  affords  an  additional  argument  for 
saying  that  the  foundation  of  the  argument  upon 
which  it  is  founded  cannot  possibly  to  sound. 

Cha^nnxlIi,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  to  be  an  extremely  plain  case.  The 
only  real  question  before  us  is  the  construction  of 
sect  6  of  the  Naturalisation  Act  1870,  and  admit- 
ting Mr.  Shee*s  proposition  that  it  is  right  for  the 
court  to  look  at  the  words  of  an  Act  of  Parlia- 
ment and  to  attribute  to  them  their  ordinary 
meaning,  it  seems  to  me  that  there  is  not  a  word 
in  the  section  of  the  Act  of  Parliament  that  can 
possibly  bear  the  interpretation  that  is  sought  to 
oe  put  upon  it.  The  Act  of  Parliament  is  not 
dealing  with  the  circumstances  under  which 
natunuisation  msy  be  legal  or  may  be  illegal ; 
it  is  dealing  with  the  consequences  of  natura- 
lisation. AjB  a  matter  of  fact,  it  is  assuming 
thvougbout  the  section,  both  in  the  words  we 
have  been  considering,  and  which  have  been  read 
by  my  brothers,  and  also  in  the  proviso  which 
follows  upon  it,  which  it  has  been  necessary  to 
read,  that  naturalisation  did  exist  and  was  not  in 
itsef  unlawful;  and  then  it  says  that  where 
naturalisation  in  a  foreign  State  has  taken  place 
or  may    take  place,  it  shall  have  certain  con- 


sequences; it  does  not  make  naturalisation  under 
the  particular  circumstances  more  legal  or  more 
illegal  than  it  was  before.  It  is  agreed  that 
before  then  naturalisation  with  a  foreign  State 
with  which  we  were  at  peace  was  perfectly  legal, 
but  with  an  enemy  it  was  obviously  illegal  and  a 
cleiir  c  ise  of  treason.  There  are  no  words  in  this 
Act  of  Parliament  to  cover  that  or  to  affect  it  in 
the  least.  The  result  is,  therefore,  so  far  as  the 
first  overt  act  was  concerned,  it  was  an  act  of 
treason,  and  would  have  been  an  act  of  treason  if 
committed  before  1870,  and  there  is  not  oue 
single  syllable  in  the  Act  to  make  it  otherwise 
now.  That  being  so,  that  settles  all  questions 
without  any  reference  to  sect.  15  of  the  Act.  [ 
think  that  the  argument  that  this  was  one  trans- 
action, a  declaration  made  for  the  purposes 
of  naturalisation,  followed  by  naturalisation  on 
the  same  day>  that  that  might  be  fairly  be  treated 
as  one  transaction,  and  therefore  it  does  not  seem 
to  me  that  sect.  15  helps  the  case  very  much ;  but 
the  overt  act  was  a  treason,  and  there  is  nothing 
in  the  Act  to  prevent  it  being  otherwise.  The 
subsequent  acts  stand  no  doubt  upon  a  different 
footing,  but  I  myself  am  quite  prepared  to  adopt 
everything  said  by  my  Lord  on  that  branch  of  the 
case,  and  I  do  not  think  it  necessary  to  say  any- 
thing further  on  it. 

Horace  Avory,  K  G.  (with  him  Skee^  K.C.,  Biron, 
and  Dtjoyer)  for  the  prisoner. — There  is  no  evidence 
of  an  offence  to  go  to  the  jury.  The  high  treason 
for  which  the  prisoner  is  indicted  is  the  treason 
provided  for  by  25  Edw.  3,  stat.  5,  c.  2 — i.e., 
adhering  to  the  King's  enemies.  The  statute  deals 
with  the  case  of  a  person  who  levies  war  against 
the  King  in  his  realm  or  is  "  adherent  to  the 
King's  enemies  in  his  realm  giving  them  aid  and 
comfort."  That  must  mean  one  of  two  things, 
either  that  the  accused  being  in  the  realm  has  been 
adherent  to  the  King's  enemies  wherever  they 
are,  or  that,  the  enemies  being  in  the  realm,  the 
accused  has  been  adherent  to  them  wherever  he 
is.  Realm  in  the  statute  means  England  only, 
and  the  words  "or  elsewhere"  applies  to  the 
enemies,  not  to  the  accused.  The  prisoner  in  this 
case  was  not  within  the  realm,  nor  was  the  enemy, 
therefore  he  has  not  committed  the  crime  for 
which  he  is  indicted.  In  MaclaTie*B  case  (26 
St.  Tr.  722)  it  was  held  that  the  operation  of  the 
statute  was  extended  to  Canada  by  a  colonial 
statute.  In  Smith  O'Brien' 8  case  (7  St.  Tr.  New 
Series,  1)  it  was  held  that  the  statute  was  extended 
to  Ireland  by  Poyning's  Law  (10  Hen.  7,  c.  22). 
There  is  no  statute  which  extends  the  operation 
of  the  statute  to  Natal,  and  the  evidence  is  that 
the  other  acts  alleged  as  acte  of  treason  were  com- 
mitted in  the  territory  of  the  South  African 
Republic.  In  Vaughan's  case  (13  St.  Tr.  486) 
the  indictment  was  not  under  the  Statute  of 
Treason,  but  under  28  Hen.  8,  c.  15.  Finucane,  J. 
in  Wheldon^B  ca^e  (26  St.  Tr,  at  p.  291)  says 
that  '*the  locality  is  annexed  to  the  person 
adhering,  not  to  the  enemy  to  whom  he  adhered." 
That  is  our  contention. 

Sir  Robert  FivUay  (A..G.)  (with  him  Sir  E. 
Carson  (S.-G.),  Henry  Sutton,  0.  W,  Mathews,  Ouy 
Stephenson,  and  Graham  CampheU)  for  the 
Grown. — The  statute  de  proditionibtu,  though 
many  cases  have  been  dealt  with  under  it,  has 
never  been  construed  as  applying  only  to  acte 
committed  in  Snglimd.     That  fMhering  to  the 
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King*8  enemies  outside  the  realm  is  treason  is 
clear  from  the  reference  in  18  Greo.  2,  c.  30,  in 
which  i^tatate  it  is  recited  that  **  divers  of  His 
Majesty's  natural-born  subjects  have  entered  in 
the  service  of  His  Majesty's  enemies  on  board 
privateers  or  other  ships,  having  commissions 
from  the  Crowns  of  France  or  Spain  and  com- 
mitted divers  hostilities  against  His  Majesty's 
subjects  upon  the  eeas  in  the  West  Indies  and 
other  parte;  and  whereas  doubts  have  ariseu, 
whether  as  such  offenders  have,  by  such  their 
adherence  to  the  King's  enemies  been  guilty  of 
high  treason,  they  can  be  deemed  guilty  of  felony, 
within  the  intent "  of  the  Act.  11  Will.  3,  c.  7,  by 
which  provision  was  made  for  the  trial  and 
punishment  of  piracy  and  other  offences  com- 
mitted on  the  high  seas  and  in  the  King's 
dominions  beyond  the  seas.  The  statute  then 
eniicts  "  to  put  an  end  to  the  said  doubts,"  that 
persons  who  commit  the  offence  may  be  tried  as 
pirates,  felons,  and  robbers  in  the  Court  of  Admi- 
ralty, and  provides  that  no  person  who  has  been 
tried  aud  acquitted  or  convicted  shall  be  liable  to 
be  indicted,  prosecuted,  or  tried  again  in  Great 
Britain  or  elsewhere  for  the  same  crime  or  fact  as 
high  treason.  It  also  provides  that  nothing  in 
the  Act  shall  "be  construed  to  extend  to  pre- 
vent any  persons  gailty  of  any  of  the  said 
crimes,  who  shall  not  be  tried  according  to  this 
Act,  from  being  tried  for  high  treason  within 
this  realm,  according  to  the  aforesaid  Act  of  the 
twenty-eight  year  of  King  Henry  the  Eighth." 
In  Mulcahy'a  case  (L.  JEtep.  3  H.  L.  306)  Willes,  J. 
in  giving  the  opinion  of  the  judges  in  the  House 
of  Lords  treats  the  words  "  or  elsewhere "  as 
applying  to  the  whole  clause.  And  this  is  the 
view  of  Lord  Coke : 

Coke  npon  Littleton,  261  (b) ; 
Inst.,  vol.  3,  pp.  10,  11. 

[He  was  stopped  by  the  Court] 

Horace  Avory,  K.C. — ^The  defence  has  the  oppor- 
tunity of  taking  the  point  at  a  later  stage,  and  as 
the  court  has  intimated  ite  opinion,  we  will  not 
persist  in  the  objection  but  will  call  our  evidence  , 

The  trial  whs  then  continued.  The  prisoner 
was  found  guilry,  and  sentenced  to  death. 

Solicitors :  for  the  Crown,  The  Solicitor  to  the 
Tretuvry ;  for  the  prieotier,  Charles  Buseell  and 
Co. 

KING'S  BENCH  DIVISION,  IN  BANK- 

RUPTCY. 

May  13  and  June  2,  1902. 

(Before  Wbioht,  J.) 

Be  BoROYSKY  AND  Wbinbaum;  Ez  parte 

Salaman.  (a) 

Bankruptcy — Offence  by  debtor  in  foreign  cowntry 
—  Fugitive  offender  —  Arrest  —  Bankruptcy 
pending  extradition  proceedings — Property  on 
the  person  of  debtor  at  time  of  arrest — Title  of 
trustee  in  bankruptcy — Betention  by  police — 
**  Competent  authority "  to  make  order  for 
delivery  of  property  to  be  used  in  foreign  cowntry 
as  evidence  of  the  crime — Duty  of  the  Secretary 
of  State --- Belgian  Extradition  Treaty  1872, 
art.  1^— Extradition  Act  1870  (33  A  U  Vict, 
c,  52),  M.  9, 10. 

The  property  found  on  a  fugitive  offender,  arrested 

(•)  BeporteA  by  J.  Amwtl  Tbiobald,  Baq.,  B»rriBtar^ftt-Lftw. 


on  an  extradition  warrant  in  England  for 
offences  committed  in  a  foreign  country,  who 
becomes  bankrupt  in  England  while  the  extra* 
dition  proceedings  are  pending,  vests  in  his 
trustee  %n  bankruptcy.  The  com/mitting  m^gis* 
trate  hcks,  however,  power  as  being  the  "  compC' 
tent  authority**  m>entioned  in  the  Belg%an 
Extradition  Treaty  1872,  art  12.  to  decide 
whether  the  whole  or  any  part  of  the  property 
ujill  serve  as  proof  of  the  crime,  and  may  order 
it  to  be  delivered  up  with  the  prisoner.  Where 
property  is  so  ordered  to  be  delivered  up,  the 
Secretary  of  State  in  making  the  extrcidition 
order  should  stipulate  for  the  redelivery  of  the 
property  on  the  termination  of  the  criminal 
proceedings  in  the  foreign  Stede, 

This  was  an  application  by  the  trustee  in  banl^- 
ruptcy  calling  on  the  Commicsioner  of  Police 
to  deliver  up  certain  property  found  on  the 
bankrupts  at  the  time  of  their  arrest  on  an 
extradition  warrant,  as  being  part  of  the  estate 
of  the  bankrupts  divisible  amongst  their  credi- 
tors. 

The  debtor  Borovsky  was  a  foreign  snbjeofc 
domiciled  in  England,  and  the  debtor  Weinbaumi 
was  a  British  subject.  They  had  for  some  time 
carried  on  business  in  partnership  as  dealers  in 
diamonds  and  precious  stonee  in  London  and 
Antwerp. 

On  the  10th  March  1902,  at  the  instance  of  the 
Belgian  Government,  they  were  arrested  in  Eng- 
land on  an  extradition  warrant,  in  respect  of  a 
criminal  offence  committed  in  Belgium.  At  the 
time  of  their  arrest  a  large  amount  of  property 
was  found  on  them,  consisting  of  precious  stones, 
bills  of  exchange  and  cash,  toother  with  the  keys 
of  a  safe  at  a  safe  deposit  which  contained  other 
property  of  a  like  nature. 

On  the  5th  March  1902  Borovsky  sud  Wein- 
baum  committed  an  act  of  bankraptcy  in  England, 
and  on  the  14th  March  a  receiving  order  was  made 
against  them,  founded  on  that  act  of  bankraptcy ; 
adjudication  followed  on  the  19th  March,  and 
the  applicant  Salaman  was  appointed  trustee  in 
the  bankruptcy. 

On  the  17th  March  the  debtors  were  adjudged 
bankruptB  in  Belgium  and  a  "  curator  **  of  their 
estate  was  appointed,  and  on  the  21  st  March  an 
order  was  made  dating  back  their  bankruptcy  to 
the  26th  Feb. 

An  order  of  committal  was  made  on  the  extra- 
dition warrant  by  the  magistrate  ab  Bow- street 
on  the  19th  April,  but  the  l^umed  magistrate 
declined  to  make  any  order  with  regard  to  the 
delivery  up  of  the  property  found  on  the  prisoners 
at  the  time  of  their  arrest,  required  by  the  Belgian 
authorities  as  proof  of  the  crime,  on  the  ground 
that  he  was  not  the  '* competent  authority" 
within  the  meaning  of  the  Belgian  Extradition 
Treaty  1872,  art.  12. 

On  the  5th  May  the  Belj^ian  "  curator  "  moved 
to  rescind  the  order  of  adjudication  of  the  19th 
March  and  for  a  stay  of  all  proceedings  there- 
under, and  for  an  order  that  all  the  property  of 
the  bankrupts  in  England  should  be  handed  to 
him. 

This  motion  was  dismissed  by  Wright^  J. 
on  the  grounds  that  the  English  bankraptcy 
was  first  in  point  of  time,  and  that  there  was 
no  evidence  that  the  debtors  had  a  Belgian 
domicile. 
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The  Belgian  Extradition  Treaty  1872,  art.  12, 
proFidee  as  follows : 

Every  artiold  found  in  the  poseeauon  of  the  indiridaal 
olaimed  at  the  time  of  his  arrest  shall,  if  the  competent 
aathority  so  deoide,  be  seized,  in  order  to  be  delivered 
up  irith  his  person  at  the  time  when  the  surrender  sh^U 
be  made.  Booh  delivery  shall  not  be  limited  to  the  pro- 
perty Of  artioles  obtained  by  stealing  or  by  frandalent 
bankraptoy,  bnt  shall  extend  to  everything  that  may  serve 
as  proof  ol  the  orime.  .  .  .  The  rights  of  third 
parties  with  respect  to  the  said  property  or  artioles  are 
oeTertheless  reserved. 

Muir  Mcuhensie,  for  the  trastee  in  baakraptcy, 
in  sapport  of  the  motion. — The  property  foand  on 
the  deotors  at  the  time  of  their  arrest  has  vested 
in  the  tmstee  in  the  English  bankruptcy,  and  the 
tmstee  is  a  third  party  whose  rights  are  expressly 
reserved  by  art.  12  of  the  Belgian  Extradition 
Treaty  1872.  The  magistrate  had  no  right  to 
make  any  order  for  the  delivery  up  of  the  pro- 
perty, although  it  may  serve  as  proof  of  the 
crime  {Ex  parte  Otto  (1894)  1  Q.  B.  420),  even 
if  the  magistrate  is  the  coinpetent  aathority 
within  the  meaning  of  a*  1. 12  oi  the  treaty.  The 
trastee  in  bankruptcy  has  no  objection  to  the 
property  being  produced  at  the  trial  in  Belgium, 
bat  the  Commissioner  of  Police  must  give  an 
undertaking  to  return  it  at  the  conclusion  of  the 
trial. 

BfUton  for  the  Commissioner  of  Police. — The 

S>lioe  authorities  can  give  no  such  undertaking. 
n  a  committal  for  an  indictable  offence,  the 
police  retain  everything  found  on  the  prisoner  for 
use  as  evidence  at  the  trial,  and  on  the  hearing  of 
an  extradition  warrant  the  proceedings  are 
flimilar: 

Extradition  Act  1870  (33  &  34  Vict.  o.  52),  ss.  9,  10 ; 
Snmmary  Jorisdiotion  Act  1879  (42  &  43  Vict. 

0.  49)  s.  44 ; 
DxUon  V.  iyBrien  (1887),  16  Ooz,  245. 

The  usual  practice  on  an  extradition  being 
granted,  is  for  the  police  to  hand  everything 
found  on  a  prisoner  to  the  authorities  of  the 
country  taking  the  extradition  proceedings. 
[Wbioht,  J. — Who  is  the  competent  autho- 
rity P]  I  submit  the  committing  magistrate; 
failing  him,  the  Home  Secretary. 

Edwardes  J<mee  for  the  curator  in  the  Belgian 
bankruptcy. 

Muir  Mackenzie  in  reply. — The  trustee  in  bank- 
ruptcy is  entitled  to  this  property  under  sect.  50 
of  the  Bankruptcy  Act  1883.  It  is  a  valuable 
asset  in  the  bauKruptcy,  and  this  court  has  there- 
fore jurisdiction  in  the  matter,  and  it  will  see 
that  the  creditors  are  protected  and  that  the 
property  is  not  placed  in  peril.  If  this  property 
IS  allowed  by  the  court  to  go  out  of  its  jurisdiction, 
it  must  see  that  its  safe  return  on  the  termination 
of  the  criminal  proceedings  in  Belgium  is 
assored. 

Wbight,  J. — In  my  opinion  the  police  were 
right  in  retaining  the  property  found  on  the 

Ensoner,  and  I  very  much  doubt  whether  they 
ave  anT  right  to  hand  it  over  to  the  Belgian 
aathorities  without  any  order  of  the  court.  It 
seems,  however,  plain  to  me  that  I  cannot  order 
a  transfer  of  this  property  to  the  trustee  in  bank- 
ruptcT  until  the  competent  authority,  whoever  he 
may  Mi,  has  decided  under  art  12  of  the  Belgian 
B^radition    Treaty,    by    whieh    this  *  court  s  is 


bound,  what  part,  if  any,  of  this  property  is 
required  for  the  purposes  of  the  trial  in  Beleium. 
Now,  in  my  judgment  the  competent  authority  in 
the  first  instance  must  be  the  learned  magistrate 
at  Bow-street  who  has  made  the  order  for  the 
extradition  of  the  bankrupts.  I  think  he  should 
determine  what  portions  of  this  property  are 
really  material  for  the  criminal  trial  in  the 
Belgian  courts,  and  I  also  think  that  he  should 
have  the  concurrence  of  the  Secretary  of  State  in 
handing  it  over.  I  also  think  that  the  Secretary 
of  State  may  very  properly,  when  banding  over 
this  property,  make  a  stipulation  that  it  shall  be 
returned  to  this  country  after  the  criminal  pro- 
ceedings in  Belgium  have  been  concluded.  The 
property  will  then  be  returned  to  the  trustee  in 
oankruptey,  but  he  must  hold  it  for  a  reasonable 
time  in  order  to  give  an  opportunity  to  persons, 
either  in  Belgium  or  elsewhere,  who  may  have  a 
claim  to  any  portion  of  it,  to  make  out  their  title. 
It  seems  to  me,  therefore,  that  the  proper  course 
for  me  to  take  is  to  adjourn  this  application  until 
it  has  been  decided  wnat  parts  of  the  property  are 
to  be  handed  over  under  the  extradition  order. 
Any  part  of  the  property  not  so  handed  over  can 
then  DC  considered  in  greater  detail,  and  a  time 
will  probably  have  to  be  fixed  within  which  thH 
Belgian  or  ot\ier  claimante  must  come  in  and 
prove  their  title.  I  will  deal  with  that  when  it 
arises.  In  my  opinion  an  application  ought 
immediately  to  be  made  to  the  learned  magistrate 
to  decide,  if  he  is  willing  to  do  so,  what  articles 
are  material  as  evidence  in  the  criminal  proceed- 
ings; and  I  think  that  the  Secretary  of  State 
should  be  asked  to  request  the  Belgian  authorities 
to  give  an  undertaking  to  redeliver  those  articles 
after  the  termination  of  the  criminal  proceedings, 
with  an  intimation  that  every  opportunity  will 
be  given  to  Belgian  or  other  claimante  to  establish 
their  righte. 

June  2. — This  motion  came  on  for  further  hear- 
ing, the  magistrate  having  decided  that  all  the  pro- 
perty in  the  possession  of  the  prisoners,  together 
with  the  property  at  the  safe  deposit,  was  property 
which  might  serve  as  proof  of  the  crime. 

Mvir  Mackenzie  for  the  trustee  in  bankruptey. 
— There  are  a  great  many  creditors,  both  English 
and  Belgian,  who  haye  proved  in  the  English 
bankruptcy.  The  property  which  the  learned 
magistrate  has  decided  may  serve  as  proof  of  the 
crime  is  practically  the  whole  of  the  property 
available  for  distribution  amongst  the  cremtors 
in  the  English  bankruptey,  and  it  belongs  to  the 
trustee  in  that  bankruptey.  This  court  must  so 
safeguard  it  as  to  ensure  its  return  on  the  termi- 
nation of  the  proceedings  in  Belgium. 

WsiGHT,  J. — ^I  am  bound  to  give  effect  to 
art.  12  of  the  Belgian  treaty,  and  the  only  thing 
is,  how  can  I  secure  the  return  of  this  property  P 

Suiion  for  the  Commissioner  of  Police. — An 
undertaking  should  be  obteined  from  the  Belgian 
authorities  that  the  property  should  be  restored 
to  the  jurisdiction  of  this  court. 

Bodkin  for  the  Belgian  authorities. — I  am 
instructed  to  say  that  such  an  undertaking  will 
be  gladly  given. 

Edwardes  Jones  for  the  Belgian  curator. — I 
submit  that  the  undertaking  should  be  limited  to 
such  parte  of  the  property  as  are  assete  in  the 
Eng^sh    bankruptcy.      A   large    part    of    the 
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property  was  stolen,  and  belongs  to  people  in 
Belgium. 

Wbight,  J. — I  cannot  limit  the  undertaking  in 
that  way.  When  the  property  has  been  returned 
to  this  country  this  court  will  see  that  any 
Belgian  claimant  has  every  opportunity  to  estab- 
lish his  title  to  any  part  of  the  property  before  its 
final  distribution. 

Solicitors  :  Osborn  and  Oshom  ;  Wontner  and 
Sons ;  Crawley,  Arnold,  and  Co, 


CBOWV  CASES   &E8E&VED. 


Saturday,  Feb.  7, 1903. 

(Before  Lord  Altebstonb,  O.J.,  Wills,  Wbioht, 
Bbtjcb,  and  Ridley,  JJ.) 

Rex  v.  Albert  Deayille  ;  Rex  v,  Johb  Dea- 
YiLLE ;  Rex  V,  Simpson,  (a) 

Betting — Using  house  for  purpose  of—Cfuxracterof 
user — Public-house — Knowledge  of  publican — 
Special  permission  necessary — Betting  Act  1853 
(16  &  17  Vict.  c.  119),  M.  1,  3. 

The  user  of  a  place  for  the  purpose  of  betting, 
made  criminal  by  the  Betting  Act  1853,  ss.  1  and 
3,  is  user  by  virtue  of  occupation,  either  de  facto 
or  as  a  licensee. 

A.  D.,  a  bookmaker,  was  in  the  habit  of  frequent- 
ing the  P.  beerhouse  for  the  purpose  of  betting 
with  persons  who  came  there.  There  was  no 
evidence  that  the  landlord  had  given  A.  D.  per- 
mission to  bet  in  the  house,  or  that  A.  D.  had 
any  right  to  use  the  house  except  as  a  member  of 
the  public. 

Held,  thai,  in  the  absence  of  evidence  that  the  land- 
lord permitted  A.  D.  to  bet,  A.  D.  couJd  not  be 
convicted  of  using  the  house  for  the  purpose  of 
betting. 

S.t  a  bookmaker,  frequented  the  T.  B.  public-house 
and  there  made  bets  with  the  customers.  It  was 
proved  that  the  landlord  was  often  present  when 
the  bets  were  being  made,  but  the  jury  found 
that  he  did  not  know  what  was  going  on. 

Held,  that  8.  could  not  be  convicted  of  using  the 
puhlic-hovse  for  the  purpose  of  betting. 

J.  D.,  the  licensed  occupier  of  the  P.  beerhouse, 
knew  that  A.  D.,  a  bookmaker,  was  in  the  habit 
of  attending  at  the  P.  for  the  purpose  of  betting 
with  the  customers.  J.  D.  had  not  given  A.  D. 
any  explicit  permission  to  bet  in  the  house. 

Held,  that  J.  D.  was  properly  convicted  of  using 
the  beerhouse  for  the  purpose  of  betting. 

Powell  V.  Kempton  Park  Racecourse  Company 

(19  Mag.  Cas.  164, ;  80  L.  T.  Bep.  538 ;  (1899) 

A.  C.  143)  considered. 
Thbee  cases  stated  for  the  opinion  of  the  court 
by  the  Recorder  of  Hanley,  argued  consecutively 
as  follows : — 

Rex  V.  Albebt  Deayille. 

1.  The  indictment  charged  that  the  defendant 
on  the  24th  May  1902,  being  a  person  then  using 
a  certain  licensed  beerhouse,  known  bY  the  name 
of  the  Park  Inn,  at  Hanley,  unlawfully  did  use 
the  said  house  for  the  purpose  of  him  the  defen- 
dant when  so  using  as  aforesaid  such  house 
betting  with  persons  resorting    thereto.    Seven 

(a)  Beported  by  A.  A.  BeTHUNB,  Eiq.,  fiarrlsteivat-Law, 


following  counts  charged  a  similar  ofPenoe  on 
seven  suosequent  days. 

2.  It  was  proved  that  defendant  was  a  book- 
maker, and  that  on  each  of  the  days  mentioned  in 
the  indictment  he  was  in  fact  for  a  considerable 
time  in  the  vaults,  or  an  adjacei>t  public  room,  of 
the  Park  Inn.  He  there  received  on  each  occasion 
money  from  persons  by  way  of  bets  on  horses, 
and  on  several  of  these  occasions  he  paid  money 
to  persons  in  respect  of  winnings  on  bets  made, 
some  or  all,  in  the  same  place.    No  evidence  was 

fiven  that  the  occupier  or  his  servants  saw  or 
new  what  was  going  on. 

3.  At  the  close  of  the  case  for  the  prosecution 
counsel  for  defendant  submitted  that  there  was 
no  case  for  the  jury.  He  contended  that  the  user, 
prohibited  by  the  Betting  Act  1853,  was  the  user 
of  a  person  having  something  in  the  nature  of 
dominion  or  control  over  the  place,  having  some 
right  of  user  peculiar  to  himself  as  against  others, 
or  at  least  having  the  permission  or  licence  of  the 
occupier,  and  he  cited  Whitehurst  v.  Fincher  (62 
L.  T.  Bep.  433;  17  Oox  C.  0.  70);  PoweU  v. 
Kempton  Park  Bacecourse  Company  (19  Mag.  Cas. 
164 ;  80  L.  T.  Rep.  538 ;  (1899)  A.  G.  143) ;  and 
Belton  V.  Bushy  (19  Mag.  Cas.  324 ;  81  L.  T.  Rep. 
196 ;  19  Oox  0.  C.  330;  (1899)  2  Q.  B.  380).  In 
reply,  Belton  v.  Busby  was  relied  on  as  distin- 
guishing Powell  V.  Kempton  Park  Bacecourse 
Company  {ubi  sup.)  from  the  present  case. 

4  I  refused  to  withdraw  the  case  from  the 
jury.  I  directed  them  in  accordance  with  the 
case  of  Beg.  v.  Worton  (72  L.  T.  Rep.  29 ;  18  Oox 
0.  0.  70 ;  (1895)  1  Q.  B.  227)  to  consider  whether 
the  defendant  did  in  fact  use  the  respective  rooms 
on  the  days  mentioned,  and,  if  so,  whether  he  used 
them  for  the  purpose  of  betting  with  persons  re- 
sorting thereto.  I  directed  them  that  a  mere  casual 
use  of  the  rooms  would  not  be  sufficient,  but  that 
if  the  defendant  attended  there  with  the  expecta- 
tion that  persons  would  come  to  bet  with  him 
and  for  the  purpose  of  inviting  them  so  to  do,  and 
so  of  carrying  on  his  business  as  a  bookmaker, 
that  would  be  a  (breach  of  the  statute,  and  1  told 
them  that  no  evidence  of  permission  by  the 
occupier  was  necessary,  nor  was  it  necessary  that 
defendant  should  have  any  control,  dominion,  or 
right  peculiar  to  himself  as  against  others  over 
the  place.  The  jury  found  the  prisoner  guilty  on 
all  counts.  1  respited  judgment  until  next 
sessions  in  order  that  the  decision  of  the  court 
might  be  obtained  on  the  points  raised  on  behalf 
of  defendant. 

Rex  V.  John  Deayille. 

1.  The  indictment  charged  that  defendant  on 
the  24th  May  1902,  being  the  occupier  of  the 
Park  Inn  beerhouse,  unlawfully,  knowingly,  and 
wilfully,  did  permit  the  said  house  to  be  used  for 
the  purpose  of  Albert  Deaville,  a  person  then 
using  the  said  house,  betting  with  persons 
resorting  thereto.  Six  subnequent  countn  charged 
a  similar  offence  on  six  several  subsequent  days. 

2.  It  was  proved  that  on  each  of  the  days 
mentioned  in  the  several  counts  Albert  Deaville 
used  the  house,  of  which  his  father,  the  defen- 
dant, was  occupier,  in  the  manner  stated  in  Bex 
V.  Albert  Deaville,  and  that  on  each  of  these  occa- 
sions defendant  was  present  and  could  see  what 
was  going  on. 

3.  At  the  close  of  the  case  for  the  prosecution, 
counsel  for  the  defendant  submitted  that  there 
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on  the  said  terms  as  I  used  ia  Bex  y.  Albert  Deo- 
viUe.  I  asked  them,  in  ease  they  found  defendant 
guilty,  to  say  whether  defendant  used  the  place 
with  the  knowledge  and  consent  of  the  land- 
lord. 

6.  The  jury  found  the  defendant  guilty  on 
all  niue  counts  left  to  them — two  of  the  counts 
having  heen  withdrawn — and  they  said  the  user 
was  without  the  full  knowledge  and  consent  of  the 
occupier,  and  that  they  thought  he,  the  occupier, 
did  not  know  exactly  what  was  being  done. 

7.  Gounsel  for  defendant  submitted  that  such 
finding  was  a  verdict  of  not  guilty.  I  directed 
that  a  verdict  of  guilty  should  be  entered  on  the 
nine  counts,  and  1  respited  judgment  until  next 
sessions.  All  the  defendants  were  released 
under  recognisance  to  appear  at  the  next  ses- 
sions. 

8.  I  respectfully  submit  to  the  court  whether 
my  directions  to  the  jury  were  right,  and 
whether  I  ought  to  have  withdrawn  any  of  the 
cases  from  the  jury  and  directed  a  verdict  of 
acquittal.  If  my  direction  in  any  one  or  more  of 
the  cases  was  wrong  in  a  material  point  or  the 
facts  as  above  stated  would  not  support  a  con- 
viction, then  the  conviction  in  such  case  or  cases 
is  to  be  quashed. 

9.  Two  other  cases  similar  to  Rex  v.  John  Dea» 
viUe  and  one  other  case  similar  to  Bex  v.  Albert 
Deaville  stand  adjourned  to  the  next  quarter 
sessions  in  order  that  the  decision  of  this  court 
may  be  obtained  on  the  cases  now  submitted.  If 
my  direction  in  cases  already  tried  was  wrong,  I 
respectfully  request  an  intimation  from  the  court 
as  to  the  proper  direction  to  be  given. 

Danckwerta,  K.G.  (with  him  G.  D,  Keogh)  for 
the  defendant  Albert  Deaville. — The  facts  steted 
in  par.  2  are  the  only  evidence  against  this  defen- 
dant, and  show  no  case  against  him.  It  is  not 
enough  to  show  that  be  betted  in  the  public- 
hoube ;  it  must  be  shown  that  a  place  was  dedi- 
cated for  betting : 

Powell  V.  Ktmpion  P<irk  Bctcecourse  Company,  77 
L;  T.  Bpp.  2  ;  (1897)  2  Q.  B.  242 ;  18  Cox  G.  C. 
561 ;  19  Mag.  Gas.  164 ;  80  L.  T.  Eep.  538 ; 
(1899)  A.  C.  143  ;  19  Cox  C.  C.  265. 

There  were  two  points  to  be  decided  in  that  case 
— (a)  Was  the  racecourse  a  place?  (b)  Was  it 
used  for  betting  P  And  **  used  '*  was  held  to  mean 
an  exclusive  user  by  particular  persons.  The 
betting  man  must  be  shown  to  have  a  right  to  be 
there  greater  than  that  of  any  other  member  of 
the  public.  Betting  in  itself  is  not  criminal,  the 
criminality  is  the  user  of  a  place  for  batting : 

Down  V.  Johnson^  72  L.  T.  Bep.  278 ;  (1895)  2  Q.  B. 

202; 
Whitehouae  v.  Finch^tr  62  L.  T.  Eep.  433 ;  17  Cox 

C.  C.  70. 

In  Eomaby  v.  Bagget  (66  L.  T.  Rep.  21 ;  (1892) 
1  Q.  B.  20;  17  Cox  G.  (3.  428)  there  was  a  finding 
of  fact  that  the  landlord  permitted  betting ;  and 
so  in  Belton  v.  Bushy  (19  Meg.  Gas.  324;  81  L.  T« 
Rep.  196 ;  (1899)  2  Q.  B.  380 ;  19  Gox  G.  G.  392), 
which  was  approved  in  Tromane  v.  Hodkinson 
{ante,  p.  37 ;  87  L.  T.  Rep.  549 ;  (1903)  1  K.  B.  30). 
The  construction  to  be  put  on  the  Betting  Act 
1853  is  that  laid  down  in  PaweU  v.  Kempton  Park 
Racecourse  Company  [sup.), 

B. '  C.    Brough   for   the    Grown.  —  Powell   v. 
Kempton  Park  Baeecourse  Company  is  not  rele- 


BO  case  for  the  jury.  He  contended  that  no 
unlawful  user  by  Albert  Deaville  had  been 
liroved,  using  the  same  arguments  that  had  been 
urged  on  behalf  oi  that  defendant  in  the  previous 
oaee.  He  further  contended  that  if  no  unlawful 
Qser  was  proved  against  Albert  Deaville,  the  de- 
fendaut  John  Deaville  could  not  be  guilty  of 
permitting  such  use. 

4  I  refused  to  withdraw  the  case  from  the 
jury.  I  directed  the  jury  in  the  same  terms  as 
in  the  previous  case  of  Rex  v.  Albert  Deaville, 
and  that  if  they  were  satisfied  that  Albert  Dea- 
▼ille  in  fact  used  the  house  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  that 
defendant  John  Deaville  knew  of  what  was  going 
on  and  permitted  or  wilfally  suffered  it  to  con- 
tinue without  interference,  that  would  be  a 
breach  of  the  statute.  The  juij  found  a  verdict 
of  guilty  on  all  the  counts.  I  respited  judgment 
until  next  sessions. 

Rbx  V,  Simpson. 

1.  The  in^ctment  charged  that  defendant,  on 
the  9th  May  1902,  being  a  person  then  using  a 
oertain  licensed  public  •  house  known  as  the 
Travellers'  Rest,  did  use  the  said  house  for  the 
purpose  of  when  usinff  such  house  betting  with 
persons  resorting  thereto.  Ten  subsequent 
ooants  charged  a  similar  offence  on  ten  subse- 
quent days. 

2.  The  evidf-noe  as  to  the  acts  and  conduct  of 
defendant  was  similar  in  all  material  points  to 
the  evidence  against  Albert  Deaville,  auid 
evidence  was  given  that  the  occupier  of  the 
house  was  present  on  several  of  the  occasions  and 
oonld  see  what  was  going  on.  No  relationship 
existed  between  defendant  and  the  occupier. 

3.  At  the  close  of  the  case  for  the  prosecution, 
counsel  on  behalf  of  the  defendant  submitted  that 
there  was  no  case  to  go  to  the  jniT*  citing 
Whiteht^st  V.  Fineher  {hup.)  and  Powell  v. 
Kempton  Park  Baeecourse  Company  (sup.).  1 
deciaed  to  leave  the  case  to  the  jury.  Gounsel  on 
behalf  of  the  defendant  then  submitted  that  if 
there  were  any  questions  at  all  for  the  jury  they 
should  be  as  follows — ^namely :  (1)  Was  the  house 
used  as  a  betting  establishment?  (2)  Had  the 
defendant  dominion  and  control  over  the  place 
for  that  purjpoee  ?  (3)  Had  he  such  dominion 
and  oontrel  m  the  character  of  owner,  keeper, 
oocupier,  or  in  some  character  analogous  thereto  ? 
And  he  asked  me  to  direct  the  jury  in  leference 
to  the  nature  and  character  of  the  use,  in  accord- 
ance with  the  terms  of  the  speech  of  the  Lord 
Chancellor  in  Powell  v.  Kempton  Park  Bace- 
course  Compcmy  (sup.). 

4.  The  defendiemt  was  then  called,  and  gave 
evidence  on  his  own  behalf,  ^hich  was  to  the 
effect  that  he  never  went  to  the  Travellere'  Rest 
for  the  purposes  of  his  business  of  commission 
agent  or  bookmaker,  but  solely  for  the  purpose 
of  obtaining  refreshment  in  the  ordinary  course : 
that  he  sometimes  did  make  casual  bets  there. 

5.  I  directed  the  jury  that  there  was  no 
evidenoe  that  the  Travdllers'  Rest  was  used  by 
the  owner  or  occupier  as  a  betting  establishment, 
or  that  it  was  used  by  any  person  other  than 
defendant  for  the  purpose  of  a  betting  businet  s, 
or  that  defendant  had  any  dominion  or  contrel 
over  the  place,  or  used  it  under  any  authority 
from  or  bj^greement  with  the  occupier  cr  other- 
~'     "*"^^  ^     ~'^  ^I  further  cuieoted  them 
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▼ant.  It  oannot  be  applied  to  the  ease  of  bettins 
in  a  bonae  or  room  (per  Lord  Halsbury,  80  L.  T. 
Bep.  at  p.  541).  In  Brown  t.  Patch  (19  Mag.  Oas. 
2^;  80  L.  T.  Bep.  716 ;  (1899)  1  Q.  B.  m ;  19 
Cox  0.  G.  330)  tbere  was  no  evidence  that  the 
owner  of  the  raoecouree  had  given  any  right  or 
licence  to  the  bookmaker,  who  waa  held  to  have 
been  properly  convicted.  A  de  facto  occupation 
of  a  place  is  sufficient : 

Bows  V.  Fenwickf  80  L.  T.  Bep.  524;   L.  Bep.  9 

C.  P.339; 
Shaw  T.  Morley,  19  L   T.  Bep.  15 ;  L.  Bep.  3  Ex. 

137;  llCoxO.  C.  128; 
LiddeU  r.  LoJthou»e,  74  L.  T.  Bep.  139 ;  (1896)  1 

Q.  B.  295 ;  19  Ooz  C.  C  249. 

And  in  this  case  there  was  evidence  of  betting  in 
a  specified  locality. 

G.  D.  Keogh  for  John  Deaville. — There  was  no 
evidence  that  Albert  Deaville,  the  betting  man, 
used .  any  particular  and  appointed  place  for 
betting.  He  therefore  was  not  betting  illegally, 
and  John  Deaville  cannot  be  convicted  of  per- 
mitting illegal  betting.  The  case  is  exactiv  that 
of  Raigh  v.  Sheffield  CarporaHon  (31  L.  T.  Bep. 
536 ;  L.  Bep  10  Q.  B.  1()2),  which  was  overruled 
in  PovoeU  v.  Kempton  Park  Baceeour$e  Company 

(hUp.), 

B,  C.  Brough,  for  the  owner,  was  not  called 
upon. 

O,  B.  Keogh  for  Simpson. — This  case  is  pre- 
cisely similar  to  that  of  Albert  Deaville,  except 
that  the  jury  have  found  that  the  landlord  did 
not  know  exactly  what  was  going  on. 

B.  (7.  Brouqh, — There  is  no  finding  of  fact  that 
that  the  landlord  did  not  permit  the  use  of  the 
house  for  betting.  The  conviction  should  be 
affirmed. 

Ba/nchwerts,  K.C.  was  not  called  on  to  reply. 

Lord  Alvbbstonb,  CJ.^The  points  raised  in 
the  first  and  third  cases  are  the  same,  but  the 

Soint  in  the  second  case  is  different,  and  I  will 
eal  first  with  the  first  and  third  cases.  I  regret 
that  in  these  cases  the  convictions  cannot  be 
maintained,  but  I  think  that  this  will  do  no  harm, 
because  my  reason  for  coming  to  this  conclusion 
is  that  no  evidence  was  ffiven  that  the  occupier 
or  his  servants  knew  what  was  going  on.  In 
subsequent  cases  this  evidence  wiB,  no  doubt,  be 
supplied.  I  do  not  know  why  that  evidence  was 
not  given  in  these  cases ;  but  if  there  is  evidence 
of  a  practice  existing  for  several  days,  it  would, 
I  think,  be  proper  to  direct  the  jury  that  this 
was  evidence  that  what  was  being  done  was  beine 
done  with  the  knowledge  and  by  the  permission  c3 
the  owner  of  the  house.  Mr.  Danckwerts  has 
satisfied  me  that  the  view  I  was  disposed  to  take 
of  PowcU  V.  Kempton  Park  (sup.)  was  too  narrow. 
I  thought  that  if  it  was  proved  that  a  business 
of  betting  was  carried  on  m  a  place,  it  would  not 
be  necessary  to  prove  the  knowledge  of  the  land- 
lord or  owner.  However,  I  now  see  that  that 
view  is  too  narrow.  I  agree  with  my  brother 
Wills  that  there  is  no  assistance  to  be  gained 
from  the  cases  before  the  Kempton  Park  case, 
but  there  are  three  cases  which  have  been  decided 
since  that  case  which  may  be  usef  uUy  considered. 
The  view  that  I  now  take  of  the  law  as  stated  in 
the  Kempton  Park  case  is  that  if  you  have  a 
sufficient  localisation,  such  as  the  appropriation 
of  a  particular  spot  of  ground,  it  will  be  unneces- 


sary to  prove  the  licence  or  permission  of  the 
owner.  That  was  decided  in  uie  case  of  Brown 
V.  Patch  (aupOi  where  the  defendant  placed  a 
stand  or  structure  on  the  gix>und.  In  Belton  v. 
Bushy  the  facts  were  very  like  this  case.  The 
bookmaker  had  no  interest  in  the  public-house, 
and  the  publican  had  no  interest  in  the  beta. 
But  the  bookmaker  used  the  house  for  the 
purpoMS  of  his  betting  business,  and  it  was 
found  in  that  case  that  he  had  something  in  the 
nature  of  a  riffht  over  and  above  the  right  of  an 
ordinary  member  of  the  public  to  use  the  public- 
house.  Then  in  the  case  of  Tromane  v.  Bodkin' 
son  (tup.),  which  came  before  us,  the  fact  that  the 
betting  man  was  carnring  on  his  business  of 
betting  was  known  to  the  landlord.  If  the  place 
in  which  the  betting  is  carried  on  is  not  in  law  or 
in  fact  in  possession  of  the  person  charged,  it  is, 
in  my  opinion,  necessary  to  give  evidence  to  show 
that  the  person  who  owns  the  place  has  given 
some  licen«  e  or  permission  to  use  it  for  betting. 
We  regret  that  the  convictions  in  the  first  and 
third  cases  cannot  be  supported.  In  the  second 
case  it  is  found  that  Albert  Deaville  used  the 
house  of  which  his  father,  the  defendant,  was 
occupier,  and  that  on  each  occasion  the  defendant 
was  present  and  could  see  what  was  going  on. 
I  therefore  come  to  the  conclusion  that  in  the 
case  of  John  Deaville  there  was  something  in  the 
nature  of  a  licence  or  grant  to  use  the  house  for 
the  purpose  of  betting.  The  third,  Simpson's, 
case  is  the  same  as  the  first,  for  it  is  thfre 
found  that  the  landlord  did  not  know  what  was 
going  on.  Therefore  the  convictions  in  the  first 
and  tMrd  cases  must  be  quashed,  and  in  the 
second  affirmed  and  remitted  to  the  sessions. 

Wills,  Wbioht,  Bbugb,  and  Bidlbt^  JJ. 
concurred. 

Convictions  in  cases  of  Albert  BeavUle  and 
Simpson  quashed.  Conviction  in  case  of 
John  BeaviUe  affirmed. 

Solicitors :  Chesters.  Broome,  and  QrMiheSt  for 
Paddock  and  Sons,  Hanley;  G.  H,  Church,  for 
Arthur  Challinor,  Hanley. 


(Sttpremt  Court  of  lol^iatarf. 


COURT    OF   APPEAL. 

Feb.  6, 16,  and  18, 1903. 

(Before  Collins.  M.B.,  Bombb  and 
Gozbns-Habdy,  L.JJ.) 

]iLlT0B,&C.,0F  DbVONPOBT  V.  TOZBB  AND  SON.(a) 
APPBAL  FBOM  THB  CHANCBBT  DIVISION. 

Local  government — Bye-laws — **  Laying  out  new 
street " — Penalties — Injunction, 

The  bye-laws  of  an  urban  authority,  fra/med  under 
sect.  157  of  the  Public  Health  Act  1875,  made 
certain  provisions  with  respect  to  the  laying  40ut 
of  new  streets,  as  to  level,  width,  construcHoUf 
and  the  like.  Bye-law  97  provided  thaJt  every 
person  who  shouLd  offend  againat  the  foreaoing 
bye-laws  should  be  noble  to  penalties ;  ana  hye^ 

law  98  that,  if  any  work,  to  whidi  any  of  the 
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hyB'laws  relaHng  to  new  ntreeU  and  huUdr- 
ing9  might  apply,  should  he  begun  or  done  in 
eoninxwniion  of  any  euch  bye-lawt  then,  if  such 
person  should  fail  to  show  sufficient  cause  why 
such  work  should  not  be  removed,  altered,  or 
pulled  down,  the  sanitavy  atUhority  shotUd  be 
empowered,  subject  to  any  st<Uutory  provision  in 
that  behalf,  to  remove,  aiter,  or  pull  doum  sttch 
work, 

TA«  defendants  owned  a  piece  of  land  within  the 
jurisdicHon  of  the  urban  authority  and  abutting 
on  two  pubhe  highways,  H.'lane  and  T.-road, 
the  UUter  being  a  main  road. 

On  this  land  thsy  erected  certain  houses  without 
removing  the  fence  on  either  side,  hut  making 
the  necessary  openings  here  and  there  so  as  to 
provide  means  of  entrance  to  and  exit  from  the 
houses.  They  had  not  attempted  to  alter  or 
interfere  with  the  roadway  either  of  H.-lane  or 
T.^road. 

The  plaintiffs  claimed  an  injunction  to  restrain 
the  defendants  from  erecting  or  continuing  the 
erection  of  any  hwUdina  upon,  and  from  laving 
out  any  new  street  intended  for  use  as  a  carnage^ 
road,  upon  or  in  connection  with  the  defendants* 
land  in  contravention  of  the  above  bye-laws ; 
and  for  an  order  on  the  defendants  to  remove, 
alter,  or  puU,  down  all  the  works  begun  or  done 
by  the  defendants  contrary  to  the  hye^laws ;  or, 
citematively^  a  declaration  that  the  plaintiffs 
were  entitled  to  remove,  alter,  or  puU  down  the 
same. 

Held,  first,  that,  apart  from  the  merits  of  the  case, 
the  bye-  laws  could  not  he  enforced  in  the  High 
Court  by  an  action  by  the  plaintiffs  for  an 
injunction  without  the  Attorney-General  being  a 
party  to  the  action;  and,  secondly,  thai  the 
defendants  were  not  laying  out  or  constructing  a 
new  street  vnthin  the  meaning  of  the  bye-laws. 

Attomey-Oeneral  v.  Ashbome  Iteoreafcion  Ground 
Company  Limited  (post,  p.  71 ;  87  L.  T.  Bep, 
561 ;  (1903)  1  Ch.  101)  considered  and  approved. 

Decision  of  Joyce,  J.  (86  L.  T.  Bep.  612)  affirmed. 

Thb  faota  of  this  oaae,  as  stated  by  Joyce,  J.  in 
his  written  judgment,  were  as  follows :-~ 

The  plaintiffs  in  this  aotion  were  the  corpora- 
tion of  Deyonport,  as  the  urban  authority  for  the 
district  of  the  borough. 

The  defendants  were  the  owners  of  a  piece  of 
land  deecribed  in  the  statement  of  claim  as  a 
building  estate,  and  known  as  "  Great  Thtee 
Comers.' 

This  piece  of  land  contained  a  little  more  than 
three  acres,  and  was  in  the  shape  of  a  triangle, 
one  side  abuttine  upon  a  public  highway  for  all 
kinds  of  traffic,  known  as  Ham- lane,  and  another 
side  upon  a  similar  public  highway,  known  as 
Taristook-road. 

The  latter  road  was,  prior  and  down  to  Not. 
1900,  a  main  road  leadmg  from  Devonport  to 
Taristook,  and  as  such  Tested  in  the  county 
ooundl  by  rirtue  of  the  Local  GoTcmment  Act 
1888,  8. 11,  sub-s.  6. 

The  roadway  of  Ham-lane  was  within  the 
borough  of  DeTonport,  the  fence  of  the  defen- 
daotsnaDd  beintf*  down  to  Not.  1900,  Uie  boundary 
of  the  borough  Qiere. 

But  the  defendants'  land,  together  with  the 
portion  of  Taristock-road — ^namely,  the  roadway 
thereof— -upon  which  the  defendants'  land  abutted, 
was  within  the  rural  district  of  Plympton  St  Mary, 


the  land  on  the  opposite  side  up  to  the  fence  of 
the  road  being  in  the  borough  of  Plymoutii. 

Within  the  rural  district  of  Plympton  8t.  Mary 
there  were  certain  bye-laws  with  respect  to  new 
streets,  framed  under  sect.  157  of  the  Public 
Health  Act  1875. 

These  bye-laws  provided  (infer  alia) : 

(1).  Width,  applied  to  a  new  street,  mesos  the  whole 
extent  of  spaoe  intended  to  be  naed,  or  laid  out  so  as  to 
admit  of  being  need  as  a  pnblio  way. 

With  respect  to  the  level  of  new  streets : 

3.  Every  person  who  shall  lay  out  a  new  street  sball 
lay  oat  enoh  street  at  sach  level  as  will  aiford  the  easiest 
practicable  gradients  thronghoat  the  entire  length  of 
inch  Btreet  for  the  purpose  of  seooring  easy  and  oon- 
venient  meana  of  oommnnioation  with  aoy  other  etrretor 
intended  street  with  which  anch  new  street  may  be 
connected  or  may  be  intended  to  be  connected,  and  as  will 
allow  of  compliance  with  the  provisions  of  any  statute 
or  bye-law  in  force  within  the  diatrict  for  the  regnlation 
of  new  streets  and  buildings. 

With  respect  to  the  width  and  oonstruotion  of 
new  streets : 

4.  Every  person  who  shall  lay  ont  a  new  street  which 
sbali  be  intended  for  use  as  a  carriage-road  shall  so  lay 
ont  such  street  that  the  width  thereof  shall  be  36ft.  at 
the  least. 

5.  Every  person  who  shall  construct  a  new  street 
which  shall  exceed  100ft.  in  length  shall  oonstrnot  such 
street  for  use  as  a  carriage-road,  and  shall  as  regards 
such  street,  comply  with  the  requirements  of  every  bye- 
law  relating  to  a  new  street  intended  for  use'  aa  a 
carriage-road. 

7.  Every  person  who  shall  oonatruot  a  new  street  for 
use  as  a  carriage-road  shall  comply  with  the  following 
requirements. 

Then  followed  specifications  as  to  the  mode  of 
construction,  levels,  and  the  like. 

Bye-law  90  prorided  that  every  person  who 
should  intend  to  lay  out  a  street  should  giTe  to 
the  sanitary  authority  certain  notices,  and  deliTer 
plans  and  sections  oi  such  intended  street ;  and 
oye-law  97  prorided  that : 

Every  person  who  shall  offend  against  any  of  the 
foregoing  bye-laws  shall  be  liable  for  every  such  offence 
to  a  p«Eialty  of  51.,  and  in  the  case  of  a  continuing 
offence,  to  a  further  penalty  of  40«.  for  each  day  after 
written  notice  of  the  offence  from  the  sanitary  authority. 
Provided,  nevertheless,  that  the  justices  or  court  before 
whom  any  complaint  may  be  made  or  any  proceedings 
may  be  taken  in  respect  of  any  such  offence  may,  if 
they  think  fit,  adjudge  the  payment  as  a  penalty  of  any 
sum  less  than  the  fuU  amount  of  the  penalty  imposed  by 
this  bye-law. 

98.  If  any  work  to  which  any  of  the  bye-laws  relating 
to  new  stieets  and  buildings  may  apply  be  begun  or 
done  in  contravention  of  any  such  bye-law,  the  person 
by  whom  such  work  shall  be  so  begun  or  done,  by  a 
notice  in  writing,  which  shall  be  signed  by  the  clerk  of 
the  sanitary  aotiiority,  and  shall  be  duly  served  upon  or 
delivered  to  such  person,  shall  be  required  on  or  before 
such  day  as  shall  be  specified  in  such  notice  by  a  state- 
ment in  writing  under  his  hand  or  under  the  hand  of 
an  agent  duly  authorised  in  that  behalf  and  addressed  to 
and  duly  served  upon  the  sanitary  authority,  to  show 
sufficient  causs  why  such  work  shall  not  be  removed, 
altered,  or  pulled  down ;  or  shall  be  required  on  snoh 
day  snd  at  auch  time  and  plaos  as  shall  be  specified  in 
such  notice  to  attend  personally  or  by  an  agent  duly 
authorised  in  that  behiJf  before  the  sanitary  authority 
and  show  sufficient  cause  why  such  work  shall  not  be 
removed,  altered,  or  pulled  down.  If  such  person  i^all 
fail  to  show  sufficient  cause  why  such  work  shall  not  bs 
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removed,  altered,  or  pulled  do  wo,  tbe  sanitary  aathoiity 
ehall  be  empowered,  sabject  to  any  statutory  provision 
in  that  behalf,  to  remove,  alter,  or  poll  down  snoh 
work. 

By  Part  5  of  the  Devonport  Corporation  Act 
1900,  it  was  in  effect  enacted  that  as  from  the 
9th  Not.  1900 — the  date  of  the  commencement 
of  that  part  of  the  Act — ^the  boundaries  of  the 
boroneh  and  parish  of  Devonport  shonld  be 
extenaed  so  as  to  comprise  tbe  piece  of  land  in 
question — that  was  to  s^,  "  Great  Three  Corners  " 
— belonginflf  to  the  de/endants,  and  the  portion 
of  Tavistcick-road  adjoining  thereto,  the  land  on 
the  opposite  side  of  that  road  remaining,  as  it 
previously  was,  in  the  borough  of  Plymouth. 

Sect.  43  of  the  Act  incorporated  {inter  alia) 
art.  12  of  the  Devonport  Extension  Order  1898, 
which  order  was  <sonfirmed  by  the  Local  Govern- 
ment Board's  Provisional  Order  Confirmation 
(No.  10)  Act  1898. 

The  combined  effect  of  sect.  43  and  of  art.  12 
was  to  provide  that  all  bye- laws  and  regulations, 
and  any  list  of  tolls  and  table  of  fees  made  by 
the  corporation,  which  at  the  commencement  of 
the  Devonport  Corporation  Act  1900  should  be  in 
force  in  the  existing  borough,  should  thenceforth 
appl^  to  the  borough  as  extended  by  the  last- 
mentioned  Act,  until  or  except  in  so  far  as  any 
such  bye- laws  or  reeulations  or  list  of  tolls  or 
table  of  fees  might  be  altered  or  repe^ed,  and 
all  bye-laws  and  regulations  made  by  the  council 
of  the  rural  district,  should  on  that  date  cease  to 
be  in  force  or  have  any  effect  in  any  part  of  tbe 
added  area,  but  without  ^prejudice  to  anything 
duly  done  thereunder,  provided  that  any  proceed- 
ings which  might  have  been  taken  by  the  council 
of  the  rural  mstriot  against  any  person  for  any 
offeace  against  such  last-mentioned  bye  laws  and 
regulations  committed  before  the  commencement 
of  Part  5  of  the  Devonport  Corporation  Act  1900 
might  be  taken  by  the  plaintiffs  as  if  those  bye 
laws  and  regulations  had  remained  in  force,  and 
the  plaintiffs  had  been  substituted  therein  for  the 
local  authority  of  the  added  area* 

The  defendants'  land,  though  now  within  the 
borough  of  Devonport,  was  at  a  considerable 
distance  from  any  town.  The  bye- laws  of  the 
borough  of  Devonport,  though  differently  num- 
bered, were,  so  far  as  material  to  this  case,  for 
all  practical  purposes  to  the  same  effect  as  the 
bye-laws  of  Plympton. 

It  was  alleged  by  the  plaintiffs  that  the 
defendants,  prior  to  the  9th  Nov.  1900,  had  com- 
menced to  lay  out  and  construct,  and  were  then 
laying  out  and  constructing.  Ham-lane  and  Tavi- 
stock-road  as  "  new  streets  "  in  a  manner  which 
contravened  the  bye-laws  of  Plympton  and  also  of 
the  borough  of  Devonport. 

What  they  had  really  done  and  were  doing  was 
to  erect  certain  houses  upon  their  own  land  with- 
out removing  the  fence  on  either  side,  but  making 
the  necessary  openings  here  and  there  so  as  to 
provide  means  of  entrance  to  and  exit  from  the 
nouses  that  were  being  built.  They  had  not 
attempted  to  alter  or  interfere  with  the  roadway 
either  of  Ham-lane  or  Tavistock-road. 

In  reference  to  the  erection  of  the  defendants' 
houses  considered  merely  as  houses  proper,  plans 
had  been  deposited  with  and  all  necessary 
notices  (if  any)  given  to  the  rural  authoiity  under 
the  bye-iaw8  relating  tiiereto,  such  anthoritj,  in 


fact,  did  not  formally  either  approve  or  disap- 
prove of  these  plans ;  but  they  instituted  no  pro- 
ceedings for  penalties  under  the  bye-laws,  nor  did 
they  do  anything  under  the  98th  bye-law  and 
sect.  158  of  the  Public  Health  Act  1875. 

Upon  the  transfer  effected  bv  the  Act  of  1900, 
the  previous  ri^ht,  if  any,  of  the  rural  authority 
to  take  proceedings  for  penalties  under  the  bye- 
laws  was  transferred  to  the  corporation  of  Devon- 
port,  tbe  plaintiffs  in  this  action. 

They  had  not  taken  any  proceedings  before  the 
justices  for  penalties,  but  instituted  this  action, 
seeking  thereby  (1)  an  injunction  to  restrain  the 
defendants  from  erecting  or  continuing  the  erec- 
tion of  any  building  upon  and  from  laying  out 
any  new  street  intended  for  use  as  a  carriage- 
road  upon  or  in  connection  with  the  defendants' 
said  estate  without  having  previously  delivered  to 
the  plaintiffs,  in  accordance  with  the  said  bye- 
laws,  and  obtained  their  approval  to  proper  plans 
and  sections  of  such  building  and  street  respec- 
tively, and  from  laying  out  or  constructing  any 
such  street  as  aforesaid,  so  that  the  width  thereof 
should  be  less  than  36ft.,  or,  being  a  street  ex- 
ceeding 200ft.  in  length,  and  intended  to  form  the 
Srinoipal  approach  or  means  of  access  to  any 
omestic  building,  public  building,  or  building  of 
the  warehouse  class  with  a  carriage- road  of  less 
than  24ft.  in  width,  or  without  a  footway  on  each 
side  thereof  of  a  width  not  less  than  one-sixth  of 
the  entire  width  of  such  street,  or  otherwise  in 
contravention  of  any  of  the  provisions  of  the  said 
bye-laws ;  (2)  an  order  on  the  defendants  to 
remove,  alter,  or  pull  down  all  works  begun  or 
done  by  the  defendants  as  aforesaid  contrary  to 
the  said  bjre-lawsorany  of  them;  (3)  alternatively 
a  declaration  that  the  plaintiffs  were  entitled  to 
remove,  alter,  pull  down,  or  otherwise  deal  with 
any  works  begun  or  done  by  the  defendants  a« 
aforesaid  contrary  to  the  provisions  of  the  said 
bye-laws  or  any  of  them. 

In  Feb.  1902  the  action  came  on  for  trial  before 
Joyoe,  J. 

It  was  admitted  in  the  course  of  the  argument 
before  his  Lordship  that  there  was  no  case  for  an 
injunction  as  to  building  except  if  and  so  far  as 
the  buildings  might  contravene  the  bye-laws  as 
to  the  laying  out  of  a  new  street. 

The  learned  judge  therefore  treated  par.  1  of 
the  claim  as  a  claim  to  an  injunction  to  restrain 
the  defendants  from  laying  out  Hcim  lane  and 
Tavistock-road,  or  either  of  them,  as  new  streets 
or  a  new  street  in  contravention  of  the  bve-laws, 
the  question  to  be  decided  being  whether  the 
defendants  had  commenced  or  threatened  or 
intended  to  do  this. 

On  the  28th  March  1902  the  learned  judse 
delivered  a  written  judgment  deciding  (86  L.  T. 
Bep.  612)  first,  that  uie  defendants  were  not 
laying  out  or  constructing  a  new  street  within  ihe 
meaning  of  the  above  bye- laws;  and,  secondly, 
that  the  plaintiffs  could  not  enforce  the  bye-laws 
by  an  action  for  an  injunction. 

From  that  decision  the  plaintiffs  now  ap- 
pealed. 

Maemorran,  K.C.  and  Hughes,  K.O.  (with  them 
R,  J,  Parker)  for  the  appellants. — ^The  words 
"new  street"  in  sect.  157  of  the  Public  Health 
Act  1875  are  not  confined  to  a  street  constructed 
for  the  first  lime,  but  also  apply  to  an  old  high- 
way, which,  by  the  building  of  booses  on  each 
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side  of  it.  has  recently  become  a  street  in  the 
popular  sense  of  the  term : 

Robinaon  ▼.  Local  Board  of  Barton  BccUb  50  L.  T. 
Bep.  57 ;  8  App.  Cas.  798. 

That  authority  was  not  mentioned  by  Joyce,  J. 
The  whole  of  his  judgment  is,  we  submit,  founded 
QDon  a  fallacious  constraotion  of  the  bye-laws. 
Tne  defendants  have  converted  the  highways  into 
new  streets.  They  plainly  intend  to  ouild  along 
tiie  highwaTS,  and  are  accordingly  laying  out  new 
streets.  They  must,  therefore,  comply  with  the 
requirements  of  the  bye-laws.  Two  other  cases 
on  the  same  point  which  were  used  by  Joyce,  J. 
against  our  contention  are 

Oozxett  T.  Maldon  Sanitary  Authority,  70  L.  T. 

B^p.  414 ;  (1894)  I  Q.  B.  327 ; 
St.  Oi<yrgo*s  Local  Board  v.  Ballard,  72  L.  T.  Bap. 

345 ;  (1895)  1  Q.  B.  703. 

Bot  the  case  of  Robinson  v.  Local  Board  of  Barton 
Eccles  {ubi  sup.)  shows  yery  clearly  what  is  the 
principle  to  be  applied.  They  referred  also  on 
this  point  to 

Attorney*  General  on  the  relation  of  the  Urban  DiS' 

triet  Council  of  Stourbridge  ▼.  Rufford  and  Co.,  19 

Iftftff.  Cm.  72 ;  80  L.  T.  Bep.  17 ;  (1899)  1  Cb.  537 ; 

Be  Melntoeh  and  Pontypridd  Improvements  Com* 

pany  Limited,  61  L.  J.  164,  Q.  B. ; 
Birharder.  Kesnck,  59  L.  T.  Bep.  318;  57  L.  J. 
48,  M.  C. 
Then  as  to  whether  the  decision  of  Joyce,  J.  was 
right  on  the  point  that  the  action  could  not 
be  brought  without  the  Attorney- General  being 
made  a  party  thereto,  it  is  true  that  under 
sect  107  of  the  Public  Health  Act  1875  an  action 
mast  be  brought  in  the  name  of  the  Attorney- 
General  : 

WaUaeey  Local  Board  v,  Qracey,  57  L.  T.  Bep.  51 ; 

36  Ch.  Dif .  593  ; 
Tottenham   Urban  District  Council  v.   Williamson 
and  Sons  Limited,  75  L.  T.  Bep.  238 ;  (1896)  2 
Q.  B.  353 ; 
attorney- General  on  the  relaiion  of  the  Wallasey 
Local  Board  ▼.  Logan  and  Co,,  65   L.  T.  Bop. 
162;  (189i)2Q.  B.  100. 

But  there  appears  to  be  no  rpason  why  the  local 
authority  should  not  bring  an  action  in  their  own 
name  to  enforce  the  bye-laws,  and  require  the 
defendauts  to  comply  therewith.  Such  a  mode 
of  enforcing  bye-laws  is  not  precluded  by  the  fact 
that  disobedience  thereto  can  be  punished  by 
penalties  before  the  justices.  The  Act  was  passed 
in  the  public  interest  empowering  the  local 
authority  to  proceed  against  persons  who  infringe 
its  provisions.  Upon  this  point  they  referred 
also  to 

Hendon  Local  Board  T.  Pounce,  61  L.  T.  Bep.  465; 

42  Gb.  Div.  602  ; 
Bromley  Local  Board  ▼.  Lloyd,  66  L.  T.  Bep.  462 ; 
8t.  George's  Local  Board  y.  Ballard  {ubi  sup.) ; 
Attorney-General  v.  Ashbome  Recreation  Ground 
Company  Limited,  post,  p.  71 ;   87  L.  T.  Bep. 
561 ;  (1903)  1  Gh.  101 ; 
Grand  Junction  Watenoorks  Company  ▼.  Hampton 
Urban  District  Coumnl,  78  L.  T.  Bep.  673 ;  (1898) 
2  Gh.  381 ; 
Chairt9red  Institute  of  Patent  Agents  ▼.  Lockwood, 

71  L.  T.  Bep.  205 ;  (1894)  A.  G.  347 ; 

BarraeUmgh  t.  Brpwn,  76  L.  T.  Bep.  797 :  (1897) 

A  G.  615. 

DanekvoerU,  K  0.  (with  him  A,  Olen)  for  the 

retpondbntB.— The  court  has  no  jurisdiction  to 

grant  an  injiuiotioi^  the  proper  remedy  for  an 


infringement  of  the  bye*  laws  being  by  way  of 
penalty  before  the  justices.  And  this  is  the  more 
so  since  the  fact  tbat  a  penalty  can  be  recovered 
shows  the  offence  to  be  one  of  a  criminal  nature : 

Mellor  ▼.  Denham,  42  L.  T.  Bep.  493  ;  5  Q.  B.  Div. 

467; 
Reg.  V.  Walker,  L.  Bep.  10  Q.  B.  355. 

Certainly  the  court  cannot  grant  grant  an  injunc- 
tion unless  the  Attorney- General  is  made  a  party : 

Cooper  ▼.  Whittingham,  43   L.  T.  Bep.  16;  15  Gh. 

Div.  601 ; 
North  London  Railway  Company  v.  Great  Northern 

Railway  Company,  48  L.  T.  Bep.  695;  11  Q.  B. 

DiT.  30 ; 
Kitts  Y.  Moore  and  Co.,  71  L.  T.  Bep.  676  ;  (1895) 

1  Q.  B.  253  ; 
Hay  ward  v.  East  London  Water  tcorks  Company,  52 

L.  T.  Bep  175  ;  28  Ch.  Div.  138  ; 
Stevens  ▼.  Chown ;   Stevens  v.  Clark,  84  L.  T.  Bep. 

796  ;  (1901)  1  Gh.  894  ; 
Emperor  of  Austria  v.  Da^  and  Kossuth,  3   De  G. 

F.  &  J.  239  ; 
Baker  v.  Mayor,  ifc,  of  Portsmouth,  37  L.  T.  Bep. 

381 ;  3  Ex.  Div.  157. 

[He  was  stopped  by  the  Court.] 

The  appellants'  counsel  were  n  >t  heaid  in  reply. 

Collins.  li.B. — This  is  an  appeal  from  the  deci. 
sion  of  Joyce,   J.,    who    decided   two  matters. 
First  of  all,  he  held  that  the  particular  bye- laws 
in  this  case   did  not  apply  under  the  circum- 
stances.    But,  secondly,  he  held  that  this  was  an 
action  which  coald   not  be   maintained  by   the 
local  authority  otherwise  than  in  the  name  of  the 
Attomey-General ;    that    the    Attorney- (General 
wai  not  a  party  to  the  cause;  and  that  that  in 
its*;lf  was  a  complete  answer.      If  the  learned 
judge  is  right  in  holding  that  this  was  not  an 
action    that  could  be  maintained  by  the  local 
authority  without  the   Attorney  -  (jreneral,  this 
appeal  must  fail.  These  proceedings  are  not  taken 
for  the  penalty  imposed  by  the  bye-law8«    They 
are  taken  at  law  on  the  general  right  of  a  public 
body  who  are  trying  to  put  in  suit  a  claim  for  the 
breach  of  a  statute.    This  point  has  been  carefully 
considered  by  Backley,  J.  in  a  very  elaborate 
judgment  in  the   cise   of   Attomey-Qeneral   v. 
A8t3>ome  Beereation  Ghround  Company  Limited 
(poet,  p.  71 ;  87  L.  T.  Rep.  561 ;  (1903)  1  Oh.  101),  in 
which  he  has  covered  the  whole  of  the  law,  as  it 
seems  to  me,  upon  this  point.    I  do  not  think 
that  I  could  usefully  add  anything  to  the  reasons 
given  there — ^namely,  that  where  there  is  a  public 
wrong,  and  where  the  local  authority  who  have 
certain  special  rights  to  sue  in  their  own  name 
for  certain  special  remedies,  have  not  done  so, 
and  are  trying  to  put  in  suit  a  public  wrong, 
they  must  do  it  in  the  recognised  wa^ — namely, 
at  the  suit  of  the  Attorney-General.    In  this  case 
tiie  plaintiffs  have  attecnpted  to  do  it  without  the 
intervention  of  the  Attomey-General,  and   for 
the  reasons  given  by  Buckley,  J.  in  the  case  I 
have    mentioned,    I  am  of   opinion    that    they 
cannot  in  this  case  proceed  in  the  absence  of  the 
Attorney-General.     That   is   really  enough   to 
dispose  of  this  case.    With  regard  to  the  other 
part  of   the   case,  which  was  very  elaborately 
argued  on  both  sides,  I  do  not  think  it  is  neces- 
sary to  say  more  than  that  I  see  no  reason  for 
differing  from  Joyce,  J.    That  is  purely  a  ques- 
tion of  fact — ^namely,  whether  we  are  bound  to 
dmw  an  inference  from  the  acts    one  by  these 
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particular  owners  who  are  building  on  the  land 
m  qnestion,  that  tbej  are  makiog  or  laying  oat  a 
new  street  P    I  do  not  say  that  it  might  not  be 
possible  to  draw  the  inference  that  they  are.    I 
think  there  is  some  evidence  of  that.    On  the 
other  hand,  no  one  can  contend  that  it  is  a  neces- 
sary inference,  and  much  less  an  inference  of  law 
from  the  facts,  that  they  are  laying  oat  a  new 
street,  and    being,  as    it    unqaestiooably    is,  a 
qaestion  of  fact,  it  seems  to  me  that  the  learned 
judge  in  the  court  below  was  perfeotlj^  jostified 
in  drawing   the   inference  that  he  did  draw — 
namely,  that  the   facts   are  not  sufficient  in  a 
matter  of    this  kind,  involving  such  large  con- 
sequences, to  enable  the  court  to  arrive  at  the 
conclusive  inference  of  fact  that  the  defendants 
are  laying  out  d.  new  street.  Private  owners  woald 
be  obliged  to  acquire  additional  lands  elsewhere 
'  from  persons  of  whom  we  know  nothing  as  to 
whether  they  are  willing  to  sell,  and  upon  whom 
they  cannot  bring  any  compulsion.    To   compel 
them,  as  the  result  of  our  decision  in  the  appel- 
lants' favour,  to  buy  extra  land  for  the  purpose  of 
making  the  street  as  wide  as  under  the  bye-law  it 
ought  to  be,  woi^ld  be  such  a  very  grave  conse- 
quence that  we  ought  to  look  with  the  greatest 
possible   care  to  see    whether  all  tho  facts  are 
made  out  which  would  impose  such  a  liability 
upon  them  here.    We  find  a  plan,  which  if  it  is 
carried  out,  will  undoubtedly  involve  the  construc- 
tion of  a  large  number  of  houses  in  a  row.     We 
.  find  that  three  houses  are  practically  finished, 
but  not  finished  in  the  sense  of  being  ready  for 
occupation,  nor  is  there  any  occupier  let  in.    And 
we  find  that  those  houses  are  separated  from  the 
existing  highway  by  a  strip  of  land  which  belongs 
to  the  building  owners,  which  is  fenced  off  from 
the    highway,  and    through  which  there    is  no 
aperture   for    persons    to    pass   out   from    the 
houses,  except  through   such  gaps  in  the  fence 
as  were    made   for  the  purpose  of  introducing 
building  materials  for  carrying  out  the  building 
scheme.    Under  those  circumstances  it  seems  to 
me  it  is  quite  impossible  to  say  that  the  atrip 
in    front   of   these    houses    has,  in  any   sense, 
become  a  "street."    It  may  hereafter,    for  all 
I  know,  become  a  street^  or  part   of   a   street. 
But  we  are  asked  at  the  present  moment  to  say 
that  the  defeudants  are  engaged   in  forming  a 
"new  street."    The  learned  judge  in  the  court 
below  has  come  to  the  conclusion  that  they  are 
not,  and  it  seems  to  me  the  difficulties  of  holding 
otherwise   are    greater    th^tn  the  difficulties    <3 
drawing  the  inference  that  they  are  not.    I  see 
no  reason  on  this  part  of  the  case  to  differ  from 
the  inference  of  fact  drawn  by  the  learned  judge. 
And,  as   I  say,  on  the  other  part  of  the  case 
that  it  is  quite  conclusive  against  the  appell- 
ants, if  the  presence    of   the  Attorney-General 
as  a  party  to  the  action  is  essential,  as,  in  my 
judemt-nt,  it  is.    For  these  reasons  I  think  the 
apptal  must  be  dismissed,  and  dismissed  with 
co^ts. 

RoMBB,  L.J. — I  am  of  tiie  same  opinion.  The 
decision  of  Joyce,  J.  on  the  question  of  whether 
this  action  would  lie  without  the  Attorney- 
General  being  a  ^arty  appears  to  me  to  be  a 
perfectly  right  decision.  It  is  to  be  borne  in 
mind  that  the  plaintiffs  here  have  no  proprietary 
rights  which  are  being  interfered  with  by  what  is 
bSng  done  by  the  defendants.  The  plaintiffs, 
no  £>ubt,  have  powers  conferred  npon  them  to 


make  bye-laws.  But  that  alone  gives  them  no 
special  rights  over  other  bodies,  or  other  members 
of  the  public,  as  to  initiaUuff  proceedings  to 
enforce    those    bye-laws.     Such  powers   as   the 

Slaintiffs,  the  public  body,  have  to  enforce,  bje- 
bws  must  be  conferred  upon  them  by  special 
powers  given  to  them  by  statute,  and,  in  fact, 
you  do  find  special  powers  given;  and  except  in 
so  far  as  special  powers  are  given  they  have  no 
inherent  right,  as  I  pointed  out  before,  to  take 

Sroceedings.     I  think  it  would  be   rather  to  be 
eprecated  that  public  bodies  such  as  the  plain- 
tiffs in  this  case  should   be  at  libetty,  without 
tho  leave  of  the  Attomey-Greneral,  to  commence 
expensive  proceedings,  such   as  these,  at  their 
own  will.     The  fact  that  you  do  find  a    special 
power  given  to  a  public  body,  such  an  the  plain- 
tiffs, to  initiate  proceedings  at  law,  or  in  eqaity, 
in  certain  special  cases,  is  an  additional  proof  to 
show   that  the  Legislature  never  contemplated 
that,  apart  from  special  legislative  pernussion, 
they  should  have  a  right  to  take  any  prooeadings 
that  they  might  think  fit  in  order  to  enforce  the  bye- 
laws  apart  from  the  special  power  conferred  npon 
them  by  statute.   With  regard  to  the  other  pointy 
I  think,  speaking  for  myself,  that  Joyce,  J.  also 
came  to  a  right  conclusion.   I  need  not  go  throngh 
those  bye-laws     In  the  course  of  the  argument  I 
ventured  to  point  out  that  there  were  several  bye- 
laws  which  had  to  be   constraed  together,  and 
which  throw  a  light  upon  the  special  bye-law 
which  is  said  to  have  been  infringed  by  the  defen- 
dants in  this  case.  It  appears  to  me,  especially  with 
respect  to  the  bye-law  as  to  laying  out  a  new 
street,  that  if  you  look  at  that  bye-law,  coupled 
with  the  other  b^e-laws  which  speak  of  laying  oat 
a  new   street,  it  is  clear  that  the   bye-law  in 
question  is  dealing  with  something  in  the  nature 
of  a  physical  laying  out,  and  not  what  I  may  call 
a  metaphvsical  laying  out.    They  relate  to  some- 
thing to  be  done,  or  contemplated  to  be  done,  on 
the  land  in  question  which  is  to  be  the  street.     It  ' 
is  to  be  borne  in  mind  that  these  bve-laws  have 
to   be  very    carefully   construed,    because    any 
infringement  of  the  bye-laws  is  in  the  nature  of 
a  criminal  offence.    And  if  the  plaintiffs  wish  to 
assert  that  an  offence  has  been  committed  by  the 
defendants,  or  is  threatened  by  them,  they  mast 
show    clearly    the    bye  •  law  which    is    said   to 
have    been   infringed   or   is   about   to    be    in- 
fringed.   Looking  at  the  bye-laws  which  they 
alone   can  rel^  on    as    supporting  their   views 
in  this  case,  it  appears  to  me  clear,  as  1  have 
said,  that  those  bve-laws  do  not  apply  to  such  a 
case  as  we  have  before  us  now.    The  defendants 
are  not,  to  my  mind,  within  the  meaning  of  the 
terms  af  the  bye-laws  relied  upon  by  the  plaintiffs, 
either  laying  out  or  threatening  at  present  to  lay 
out,  a  new  street  at  all.    On  that  ground  also  I 
think  that  the  decision   of   Joyce,  J.  was  per- 
fectly right,  and  that  this  appeal  should  be  dis- 
missed. 

Gozbns-Habdt,  L.J. — I  agree.  On  the  point 
on  which  alone  we  are  really  deciding  this  appeal, 
I  do  not  think  I  can,  with  advantage,  add  any- 
thing to  the  very  careful  judgment  of  Buckley,  J. 
in  tne  case  of  Attomey-Omisral  t.  Aihhome 
Beyreaiion  Qround  Company  LimiUd  {ubi  •up.). 
But,  if  necessary,  I  think  a  very  atronf  argument 
in  support  of  his  judgment  is  found  in  sect.  107 
of  the  Public  Health  Act  1875,  for  in  the  only 
oase  in  whioh  there  is  an  expreea  power  given  to 
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a  local  authority  to  oanse  proceeding  to  be 
taken  in  a  superior  court  of  law  or  equity,  it  has 
been  held  by  the  Oourt  of  Appeal  that  the  local 
authority  cannot  take  such  proceedings  in  their 
own  name,  but  must  proceed  by  the  Attorney- 
Gteneral  as  relator.  It  would  be  strange  indeed  if 
any  diiferent  principles  should  be  applied  where 
there  is  no  express  power  given,  out,  at  the 
utmost^  only  an  implied  power.  I  think  that 
there  is  a  good  reason  for  it,  having  regard  to 
the  position  in  which  public  authorities  are  put  by 
the  Fublio  Authorities  Protection  Act  of  1893 
with  regard  to  the  costs  of  litigation  in  the  High 
Oourt.  it  may  well  be  that  public  authorities 
ought  not  to  be  at  liberty  to  take  persons  who  are 
said  to  have  infringed  bye- laws  into  the  High 
Oourt*  iuTolving  all  the  expenses  to  be  taxed  on 
the  scale  provided  b^  the  Act  of  1893.  On  the 
other  point,  upon  which  we  are  really  not  deciding 
this  appea^  speaking  for  myself,  I  seu  no  reason 
whatever  to  differ  from  the  conclusion  which 
Joyce,  J.  arrived  at.  I  think  that  the  appeal 
must  be  dismissed.  ^^^^  dUmissed. 

Solicitors  for  the  appellants,  Cunliffes  and 
Davenport,  agents  for  A,  B.  PiUing,  Town  Olerk, 
Devonport. 

Solicitors  for  the  respondents,  8urr,  Oribhle, 
and  Oliver,  agents  for  John  WdUer  WiUon, 
Plymouth. 
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OHANOBBY  DIVISION. 

Nov.  4  and  5, 1902. 

(Before  Bticklbt,  J.) 

Attobnbt-Gbnbbal  V,  Abhbobnb  Bbcbbation 
Gboukd  Oompany  Limitbd.  (a) 

Local  authorUy-^Widtk  oftirtei^'*  New  atreet  "— 
Bye-lawM — Breach  of—PenaUies — Bight  of  pro- 
perty— Attomey-Oeneral — Bight  to  aue-^Jurie- 
dietumr— Injunction— Public  Health  Act  1875 
[38  A  29  Vi4st.  c.  55),  «t.  157, 158, 183,  251. 

Although  <Jts  a  general  propoeition  of  law  where  a 
Uabuity  not  existing  at  common  law  is  created 
(|f  sioHUe  and  a  special  remedy  is  given  for 
enforcing  it,  the  special  remedy  given  by  the 
itatfUe  must  be  adopted,  yet  there  may  cO'Cxist 
with  such  special  remsdy  a  remedy  by  injunction 
to  protect  a  right. 

An  interference  vrith  public  rights  in  respect  of  a 
highway  is  an  inteiference  with  a  right  of  pro- 
perty, and  the  Attomey-Oeneral  suing  at  the 
relatian  of  the  public  in  resvect  of  the  invasion 
cfsueh  public  rights  has  tU  least  as  large  a  right 
to  invoke  the  protection  of  the  court  as  a  private 
oumer  suing  in  respect  of  his  rights. 

Thb  plaintiff  council  were  the  local  authority 
having  control  over  (inter  alia)  new  streets  and 
buildings  in  the  urban  sanitarjr  district  of  Ash- 
borne,  m  the  county  of  Derby. 

The  defendant  company  were  desirous  of 
fnft.Viwg  a  new  street  at  Ashbome  for  use  as  a 
carriage  road,  and  submitted  plans  showing  such 
proposed  new  street  at  meetings  of  the  plaintiff 
oooncil.  The  plaintiff  council  objected  to  the 
plans  as  submitted,  add  passed  a  resolution  that 

(•)  Bapor^  by  P.  S.  Oswald,  Biq.^  Bwrlito^t-lAw. 


the  proposed  new  street  did  not  conform  to  the 
bye- laws  made  by  the  plaintiff  council  with  respect 
to  the  width  of  new  streets.  Tbe  defendant  com- 
pany proceeded  with  tbe  laying  out  of  their  pro- 
posed new  street  in  accordance  with  the  plans 
submitred  to  the  plaintiff  council,  and  employed 
the  defendant  Smith  as  contractor  to  carry  out 
the  work. 

The  plaintiffs  accordingly  issued  their  writ  on 
the  23ra  Jan.  1902,  claiming  (1)  a  declaration  that 
the  defendants  were  laying  out  or  had  laid  out  a 
new  street,  in  contravention  of  the  proviKions  of 
the  plaintiff  counoil*s  bye-laws  in  that  behalf ;  and 
(2)  an  injunction  to  restrain  the  defendants  from 
laying  out  the  new  street. 

The  action  was  amended  in  May  1902  by  adding 
the  Attomejr- General  as  a  psrty  in  consequence 
of  the  decision  of  Joyce,  J.  in  mayor  of  Devon- 
port  V.  To»er  (86  L.  T.  Kep.  612 ;  (1902)  2  Oh.  182). 

The  sections  of  the  Public  Health  Act  1875 
which  nve  power  to  make  and  enforce  bye- laws 
are  as  k>11ows  : 

Sect.  167.  Every  nrhan  authority  may  make  bye-Uws 
with  respect  to  Uie  following  matters  (that  is  to  say)  (I) 
With  respect  to  the  level,  width,  and  constraotion  of  ne«r 
arrests.  .  .  .  And  they  may  further  pro?ide  for  the 
obaervanoe  of  eooh  bye-lawa  by  eoaoting  therein  suuh 
provisionB  as  they  think  neoeeeary  as  to  the  giving  of 
notices,  as  to  the  deposit  of  plans  and  sections  by  persons 
intending  to  lay  ont  streets  or  to  construct  buildings,  as 
to  inspection  by  the  urban  authority,  and  as  to  the 
power  of  such  authority  (subject  to  the  prorisions  of 
this  Act)  to  remove,  alter,  or  pull  down  any  work  begun 
or  done  in  oontraTcntion  of  such  bye-lawa. 

Sect.  158.  Where  a*notice,  plan,  or  description  of  any 
work  is  required  by  any  bye-law  made  by  an  urban 
authority  to  he .  laid  before  that  authority,  the  urban 
authority  ahall,  within  one  month  after  the  same  has 
been  deliyered  or  sent  to  their  surreyor  or  clerk,  signify 
in  writing  their  approval  or  disapproval  of  the  intended 
work  to  Uie  person  proposing  to  execute  the  same ;  and 
if  the  work  is  commenced  after  such  notice  of  dtsi^proval, 
or  before  the  expiration  of  such  month  without  such 
approval,  and  is  in  any  respect  not  in  conformity  with 
aoy  bye-law  of  the  urban  authority,  the  urban  authority 
m«y  cause  so  much  of  the  work  as  has  been  executed  to 
be  pulled  down  or  removed. 

^ct  183.  Any  local  authority  may,  by  any  bye-laws 
made  by  them  under  this  Act,  impose  on  offi-nders 
ai(aiost  the  same  such  reasonable  penalties  as  they  think 
fit. 

Sect.  251.  All  offences  under  this  Act,  and  all 
penalties,  forfeitures,  costs,  and  expenses  under  this  Act 
directed  to  be  recovered  in  a  summary  manner,  or  the 
recovery  df  which  is  not  otherwise  provided  for,  may  be 
prosecuted  and  recovered  in  manner  directed  by  the 
Summary  Jurisdiction  Acts  before  a  court  of  summary 
jurisdiction. 

Sect.  341.  All  powers  given  by  this  Act  ahall  be 
deemed  to  be  in  addition  to  and  not  in  derogation  of  any 
other  powers  conferred  by  Act  of  Parliament,  law,  or 
custom,  and  such  other  powers  may  be  exercised  in  the 
game  manner  as  if  this  Act  had  not  passed. 

The  bye-laws  made  by  the  plaintiffs  in  pur- 
suance of  the  powers  conferred  by  the  Public 
Health  Act  1875  with  reference  to  the  width  of 
new  streets  and  the  penalties  to  be  incurred  for 
breach  of  such  bye-laws  are  so  far  as  material  as 
follows : 

4.  Every  person  who  shall  lay  out  a  new  street  which 
shall  be  intended  for  use  as  a  carriage-road,  shall  so  lay 
ont  such  btreet  that  the  width  thereof  shall  be  86ft.  at 
the  least. 
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8.  Every  peraon  who  sball  oonstrnot  a  n«w  atret^t 
shall  pxoYide  at  one  end,  at  leasts  of  such  stree*:  an 
entranoe  of  a  width  eqa«l  to  the  width  of  anoh  street, 
and  open  from  the  fi^nnd  upwards. 

98.  Every  person  who  shall  offend  against  any  of  the 
foregoing  b^e-Uws  shall  be  liable  for  every  snoh  offence 
to  a  penalty  of  51.,  and  in  the  case  of  a  continuing  offence 
to  a  further  penalty  of  40^.  for  eaoh  day  after  wri'ten 
notioe  of  the  offence  from  the  sanitary  authority.  Pro- 
vided, nevertheless,  that  the  justices  or  court  before 
whom  any  complaint  may  be  made,  or  any  proceedings 
may  be  taken  in  respect  of  any  such  offence  may,  if  they 
think  fit,  adjudge  the  payment  as  a  penalty  of  any  sum 
less  than  the  full  amount  of  the  penalty  by  this  bye-law 

Macmorran,  K.G.  and  W,  B,  HextaU  for  the 
plaintiffs. 

Macoukie,  K.O.  and  A.  F,  Peterson,  for  the 
defendants,  took  a  preliminarj  objection.  The 
Attorney- General  cannot  intervene  here.  The 
only  remedy,  so  far  as  the  council  is  concerned, 
is  conferred  by  the  statute,  and  the  court  has 
no  jurisdiction  to  grant  an  injunction.  The 
offence  is  the  creation  of  a  statute,  which  has 
provided  a  remedy  by  penalties,  which  are  fixed 
by  certain  bye-laws  made  under  sect.  157  of  the 
Public  Health  Act  1875.  The  only  remedy  is  to 
enforce  the  bye-laws  or  pull  up  the  street  (see 
sect.  158).  There  is  no  offence  apart  from  the 
statute : 

Reg.  V.  Halh  64  L.  T.  Bep.  394 ;  (1891)  1  Q.  B.  747, 
at  pp.  753,  768. 

Where  proceedings  are  taken  in  Ghanoery  under 
the  Act  express  power  is  given  by  the  Act  to  do 
so  with  the  sanction  of  the  Attorney- General 
(see  sect.  69).  This  shows  that,  apart  from  the 
express  power  given  by  the  Act,  the  Attorney- 
General  cannot  intervene.  This  is  a  crime,  and 
an  injunction  does  not  go  to  restrain  a  criminal 
act: 

Emperor  of  Austria  v.  Day,  4  L.  T.  Sep.  494  ;  3  De 
G.  F.  &  J.  239,  at253; 

Mellor  V.  Denham,  40  L.  T.  Bep.  395  ;  5  Q.  B.  Div. 
467. 

Where  the  thing  alleged  tends  to  the  destruction 
of  property  the  injunction  may  go ;  but  nothing 
of  this  sort  is  pleaded  here : 

Bpringhead  Spinning  Company  v.  Riley,  19  L.  T. 
Bep.  64  ;  L.  Bep.  6  Eq.  551. 

This  is  not  a  right  of  property.  There  is  a  dis- 
tinction between  rights  and  rights  of  property. 
If  the  jurisdiction  applies  to  rights  simply  the 
Attorney- General  could  intervene  in  all  qases  : 

Attorney-General  v.  Oreat  Northern  Railway  Com' 
pany,  1  Dr.  &  Sm.  154,  at  158. 

t Buck  LB  Y,  J. — The  penalties  here  are  created  by 
ye-laws.  If  no  bye-laws  were  made  as  to  penal- 
cies,  what  do  you  say  would  be  the  remedy  r]  In 
that  case  the  statute  would  not  preclude  an  in- 
dictment. [BucKLBT,  J. — What  do  you  say  as 
to  the  jurismction  under  sect.  25  of  the  Judicature 
Act?  J  It  has  been  held  that  no  greater  power 
has  been  given  to  grant  injunctions  than  before 
the  Act  was  passed : 

North  London  Railivay  Company  v.  Orea^  Northern 
Railway  Company,  48  L.  T.  Bep.  695 ;  11  Q  B. 
Div.  30 ; 
Mayor  of  Devonport  v.  Tozer,  20  Ma^.  Cas.  478 ; 
86  L.  T.  Bep.  612  ;  (1902)  2  Oh.  182,  at  p.  194. 

Macmorran,  K.G.  and  HextaU  for  the  plain- 
tiffs.— There  have  been  similar  cases  to  this  in 


which  the  objection  was  not  taken,  but  it  was 
assumed  the  Attorney- General  could  sue: 

Attorney -General  v.    Batch,  69   L.  T.  Bep.   469  • 

(1893)  3  Cb.  36; 
Attomey-Oeneral  v.  Ruffoid  and  Co..  19  Mag.  Cas. 

72  ;  80  L.  T.  Bep  17,  at  p.  18  :  (1899)  1  Cb.  537. 

The  Attorney- General's  rights  are  preserved  by 
sect.  341.  See  Attorney -General  v.  Tod-Sealley 
(76  L.  T.  Rep.  174 ;  (1«97)  1  Oh.  560,  at  p.  568), 
which  was  a  case  under  a  similar  section — viz., 
138  of  the  Public  Health  (London)  Act  1891. 
Beg.  V.  Hall  (ubi  sup.)  only  decides  that  an  in- 
dictment will  not  lie.  The  punishment  in  that 
case  was  two  years'  hard  labour.  In  this  Cdbe  we 
do  not  seek  punishment  but  submission.  This 
is  an  Act  which  tends  to  the  injury  of  the  public. 
The  Attorney- General  can  therefore  sue  to 
restrain  the  commission  of  the  Act : 

Attorney -General  v.  Shrewsbury  {Kingfland)  Bridge 
Company,  46  L.  T.  Bep.  687 ;  21  Cb.  Div.  752. 

Actual  injury  need  not  be  proved : 

Attorney- General  v.  London  and  North^Wettem 
Railway  Company,  81  L.  T.  Bep.  649  ;  (19u0)  1 
Q.  B.  78. 

The  council  are  bound  to  enforce  the  bye-laws  as 
to  the  width  of  the  streets.  The  reason  why  the 
bye-laws  are  binding  on  them  is  stated  in 

Re  Mcintosh  and  the  Pontypridd  Improvemmits 
Company  Limited,  61  L.  J.  164,  Q.  B.,  at  p.  167 ; 

See  also 

Tabbicom  v.  King,  19  Mag.  Cas.  89  ;  80  L.  T.  Bep. 
159;  (1899)  1  Q.  B.  444. 

The  AttomAy- General  always  takes  precautions 
before  granting  his  fiat : 

.    London  County  Council   v.  Attomey^C^eneral^  86 
L.  T.  Bep.  161;  (1902)  A.  C.  168. 

Macaskie,  K.G.  in  reply. — This  is  not  a  new 
point.  1  do  not  suggest  that  the  point  has  been 
overlooked.  [Bucklbt,  J.  referred  to  Attorney- 
General  v.  Hatch  (ubi  step.)*]  Lord  Halsbuiy,  in 
London  County  Council  v.  Attorney -General  {ubi 
sup.),  was  only  referring  to  the  discretion  of  the 
Attoi*ney- General.    He  assumed  jurisdiction. 

Buckley,  J. — In  this  case  the  Attorney- General, 
at  the  relation  of  the  council,  c^nd  the  ooyncil 
itself,  sue  for  a  declaration  that  the  defendants 
are  acting  in  contravention  of  the  bye-laws,  and  an 
injunction  to  prevent  them  from  so  doing.  The 
preliminary  objection  has  been  taken  that  the 
action  will  not  lie,  and  the  defendants  say  that, 
notwithstanding  the  fact  that  the  Attomey- 
(jreneral  is  a  party  to  the  action,  the  action  is  not 
maintainable  under  these  circumstances.  Tbe 
council  have  the  powers  given  to  urban  authorities, 
as  to  making  bye- laws,  by  virtue  of  sect.  157  of  the 
Public  Health  Act  1875,  and  they  have  made  bye- 
laws  which,  amongst  other  things,  prescribed  the 
width  of  new  streets.  They  say  tae  defendants 
are  proceeding  in  breach  of  the  bye-laws,  and 
on  this  preliminary  objection  I  assume  this  to  be 
the  case.  The  defendants  say  that  the  Act  has 
created  a  new  offence,  in  respect  of  which  it  has 
imposed  a  certain  penalty.  That  is  not  quite 
accurate.  No  penalty  for  the  breach  is  created 
by  statute,  but  by  sect.  183  the  Act  has  given  the 
authority  power  to  make  bye-laws  and  has  enabled 
p<-na1ties  to  be  imposed  for  the  breach  of  such 
bye-laws,  and  the  public  authority  has  imposed  a 
penalty  for  the  infringement  of  this  pariioolar 
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bje-law.  This  ia  not,  therefore,  the  ease  where,  no 
l^e-UiWB  haTing  been  made,  something  is  enjoined 
by  stataie  for  the  breach  of  which  no  remedy  is 
expressly  provided.     The  armament  which   has 
been  adoressed  to  me  is,  that  because  bye-laws 
have  been  made  and  there  is  a  remedy  under 
sect.  251  to  recover  the  penalty  in  a  summary 
manner,  there  is  no  jurisdiction  in  the  High  Court 
to  urrant  an  injunction.    With  reference  to  that  I 
will  read  what  was  Baid  by  Willes,  J.  in  Wolver- 
hampton New  Waterworks    Company  v.  HawkeS' 
ford  (6  0.  B.  N.  S.  336)  as  to  the  principles 
applicable  to  cases  of  this  kind.      At  p.  356  he 
aays :  "  There  are  three  clases  of  cases  in  which 
a  liability  may  be  established  founded  upon  a 
statute*    One  is.  where  there  was  a  liability  exist- 
ing at  common  law,  and  that  liability  is  amrmed 
by  a  statute  which  gives  a  special  and  peculiar 
form  of  remedy  different  from  the  remedy  which 
WTiated  at  common  law,  there,  unless  the  statute 
contains  words  which  expressly  or  by  necessary 
implication  exclude  the  common  law  remedy,  the 
party  suing  has  his  election  to  pursue  either  that 
or  the  statutory  remedy."  This  case  is  not  within 
that  first  class,  for  there  was  not  before  the 
statute  a  liability  at  common  law ;  the  obligation 
was  created   by  the  statute.     Then  Willes,  J. 
says:  "The  second  class  of  canes  is  where  the 
statute  gives  the  right  to  sue  merely,  but  provides 
no  particular  form  of  remedy;  there  the  party 
can  only  proceed  by  action  at  common  law.      In 
a  sense,  this  case  does  fall.within  that  class,  because 
if  no  bye-laws  are  made  no  statutory  sanction  is 
given.    "  But  there  is  a  third  class."  he  continues, 
"  where  a  liability  not  existing  at  common  law  is 
created  by  a  statute  which  at  the  same  time  gives 
a  special  and  particular  remedv  for  enforcing  it. 
The  present  case  falls  within  this  latter  class.  If 
any  liability  at  all  exists.    The  remedy  provided 
by  the  statute  must  be  followed,  and  it  is  not 
competent  to  the  party  to  pursue  the  course 
apphcable  to  cases  of  the  second  class.    The  form 
given  by  the  statute  must  be  adopted  and  adhered 
to.    The  company  are  bound  to  follow  the  form 
of  remedy  provided  by  the  statute  which  gives 
them  the  right  to  sue."    This  case,  I  agree,  comes 
within  the  third  class.    Starting  with  the  general 
propoeition  that  in  cases  within  that  class  the 
sbt^itory  remedy  must  b<)  followed,  I  find  that 
there  is  at  least  one  exception  to  the  general  rule, 
viz.,  that  there  may  co-exist  a  remedy  by  injunc- 
tion to  protect  a  right.     It  cannot  be  disputed, 
after  Cooper  v.  Whiitingham  (48  L.  T.  Bep.  16 ;  15 
Ch.  Div.  501),  that  if  a  plaintiff  is  suing  in  respect 
of  a  right  personal  to  himself  he  will  be  pro- 
tected.   There,  Sir  George  Jessel  said,  at  p.  506 : 
"  It  is  said  that  the  17th  section  of  the  Act  "•- 
the  Oopyriffht  Act  1842 — "  created  a  new  offence 
of  importation  and  enacted  a  particular  penalty, 
and  it  was  argued  that  where  a  new  offence  and  a 
penalty  for  it  had  been  created   by  statute,  a 
person  proceeding  under  the  statute  was  confined 
to  the  recovery  of  the  penalty,  and  that  nothing 
else  oould  be  asked  for.    That  is  true  as  a  general 
rule  of  law,  but  there  arn  two  exceptions.    The 
first  of  the  exceptions  is  the  ancillary  remedy  in 
equity   by  iniunction   to   protect   a   right   — a 
remedy  to  which  he  gave  effect  ia  that  case  by 
^ving  the  plaintiff  the  relief  he  asked.    He  then 
went  on :  "  The  second  exception  is  that  created 
by  the  Judicature  Act,  s    25,   sub-s.  8,  which 
enables  the  court  to  grant  an  injunction  in  all 
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cases  in  which  it  shall  appear  to  the  court  to  be 
just  or  convenient,"  but  after  North  London  Bail- 
way  Company  v.  Great  Northern  Railway  Com- 
pany  (48  L.  T.  Bep.  695;  11  Q.  B.  Div.  30).  I 
do  not  think  the  second  exception  can  be  relied  on. 
As  to  the  first  exception,  ne  said :  '*  That  is  a 
mode  of  preventing  that  being  done  which,  if 
done,  would  be  an  offence.  Whenever  an  act  is 
illegal  and  is  threatened,  the  court  will  interfere 
and  prevent  the  act  being  done — and  as  regards 
the  mode  of  granting  an  injnootion  the  court  will 
grant  it  either  when  the  illegal  act  is  threatened 
but  has  not  been  actually  done,  or  when  it  has 
been  done  and  seemingly  is  mtended  to  be  repeated." 
Without  disputing  this  authority,  it  is  said  that  the 
defendante'  objection  can  be  sustained  because  no 
right  of  property  is  interfered  with,  but  that  what 
has  been  done  is  only  an  interference  with  public 
righte  in  respect  of  a  highway.  Is  this  a  good 
proposition  P  It  appears  to  me  that  it  is  not. 
The  Attorney- General  suing  at  the  relation  of  the 

guhlic  in  respect  of  the  invasion  of  public  righte 
as  at  least  as  larg^  a  right  to  invoke  the  protec- 
tion of  the  courts  as  a  private  owner  suing  in 
respect  of  his  righte.  I  find  that  judges,  both  of 
the  Court  of  Appeal  and  of  first  instance,  although 
the  point  has  apparently  not  been  argued  before 
them,  have  proceeded  on  the  assumption  that  in 
such  cases  the  Attorney- General  can  sue. (a)  For 
instance,  in  Attorney- General  v.  Hatch  (69  L.T.Bep. 
469 ;  (1893)  3  Ch.  36)— a  case  as  to  building  other- 
wise than  in  accordance  with  a  building  line ;  in 
Attorney-General  v.  Bufford  and  Co,  (19  Mag.  Cas. 
72 ;  80  L.  T.  Bep.  17  ;  (1899)  1  Ch.  537)— a  case  as 
to  the  width  of  a  street;  and  A ttom'nt -General  v. 
London  and  North-Westem  Bailuoay  Company  (81 
L.T.  Bep.  649;  (1900)  1  Q.  B.  78).  The  last  case  was 
somewhat  different  from  the  present  one,  because 
there  was  a  stetutory  off«*nce,  but  no  penalty  was 
imposed ;  but  I  do  not  distinguish  between  cases 
where  a  penalty  is  imposed  and  one  in  which  no 
penalty  is  imposed.  In  the  circumstances  it  is 
not  for  me  to  say  that  a  principle  acted  on  b v  the 
Court  of  Appeal  is  wrong,  ana,  apart  from  being 
bound  by  tuat  court,  I  should,  without  authority, 
be  of  the  same  opinion.  There  are  g^ood  reasons 
why  an  injunction  should  be  granted.  If  there 
were  no  remedv  except  the  stetutory  one  a  public 
authority  might  by  circumstences  be  rendered 
singularly  impotent,  although  it  had  made  bye- 
laws.  Under  sect.  158  of  the  Act  of  1875  works 
contravening  bve-laws  may  be  pulled  down  or 
removed,  but  only  where  the  work  is  commenced 
after  notice,  so  that  if  the  public  authority  is 
inert,  it  may  become  powerless  to  remove  or  pull 
down  ;  and  if  the  defendante  are  right,  ite  only 
remedy  would  be  to  proceed  by  way  of  penalty. 
That  cannot  be  the  object  of  the  stetute.  Another 
reason  is  that  there  are  many  cases  where  a  public 
authority  can  interfere  under  sect.  23  of  the 
Public  Health  Acte  Amendment  Act  1890.  Bye- 
laws  may  be  made  as  to  such  things  as  the 
sufficient  supply  of  water  for  flushing  closets,  and 
as  to  matters  of  detail  as  regards  ventilation  of 
dwelling-rooms.  The  Act  did  not  intend  tiiat  the 
public  right  to  have  these  things  done  should  be 
token  away  by  a  penalty  being  imposed  in  case 

(a)  The  point  was  taken  and  argned  in  Attomey- 
ChnenU  v.  Rufford  and  Co.  (see  19  Mig-  Cas.  72;  80 
L.  T.  Bep.  17),  and  it  was  expressly  decided  that  the 
Attomey-G(eneral  ooold  sne. 
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they  are  not  done.    For  these  reasons  I  overrnle 
the  preliminary  objection. 

The  case  was  then  prooeeded  with  and  tried  on 
the  merits. 

Solioitora  for  the  plaintiffs,  J,  B,  B,  Conder, 
for  Bamford,  Son,  and  Wilson,  Ashbome. 

Solicitors  for  the  defendants,  Taylor,  Hoare, 
and  Pilch er,  for  WUe  and  Cooke,  Ashbome. 


Dec.  Hand  16,  1902. 
(Before  Buckley,  J.) 

TOLLEB  V.  SpIEBS  AND  POND  LIMITED,  (a) 

Factory — Large  building — Factories  on  upper  and 
lower  floors  —  Inttvroening  floor  not  factory  — 
Notice  to  owner  of  building — Staircase  for  escape 
from  flre  —  Eight  of  owner  to  enter  on  lower 
factory  to  execute  required  work — Factory  and 
Workshop  Act  1901  (1  Edw.  7,  e.  22),  ss,  14  (2) 
(7),  87, 149. 

The  Factory  and  Workshop  Act  1901  does  not 
authorise  the  construction  of  works  in  one  factory 
for  the  protection  of  another,  and  consequently  a 
notice  treating  two  factories,  though  in  the  same 
building,  jointly  is  bad,  and  the  owner  of  the 
building  cannot  enter  upon  the  premises  for  the 
purpose  of  carry  out  the  work  required  by  such 
notice  against  the  wish  of  the  occupier. 

Action  raising  the  question  whether,  where  two 
separate  and  independent  factories  are  situated 
in  one  building,  the  building  can  be  treated  as  a 
tenement  factory,  and  therefore  as  one  factory, 
within  the  Factory  and  Workshop  Act  1901. 

The  plaintiff  was  the  owner  of  a  large  building, 
called  the  City  Mills,  and  situated  in  Upper 
the  Thames- street,  London.  The  lower  portion  of 
the  bailding  as  far  as  the  fourth,  but  exclusive  of 
second  floor,  was  let  to  Spiers  and  Pond  Limited, 
refreshment  contractors,  and  the  three  u^per 
floors  were  let  to  Messrs.  Earwig  auid  Co.,  packing- 
case  makers.  Both  leases  had  about  ten  years 
still  to  run. 

The  lower  floors  formed  one  factory  (hereinafter 
called  factory  A)  within  the  Factory  and  Work- 
shop Act  l\fOi;  and  the  upper  floors  formed 
another  separate  and  independeat  factory  (herein- 
after called  factory  B).  The  second  floor  was  not 
a  factory  at  all. 

The  attentioQ  of  the  London  County  Council 
was  drawn  to  the  insufficiency  of  the  means  of 
esisape  from  the  building  in  case  of  flre,  inas- 
much as  there  was  only  one  staircase  at  one  end 
of  the  building,  which  was  long  and  narrow,  and 
accordingly,  on  the  10th  July  1902,  the  council 
served  notices  on  the  plaintiff  requiring  certain 
works  to  be  done,  and  in  particular  a  new  stair- 
case extending  from  the  third  to  the  seventh  floor 
to  be  built. 

In  pursuance  of  these  notices  the  plaintiff 
desired  to  enter  upon  the  lower  portion  of  the 
building  for  the  purpose  of  carrying  out  the  work. 

Messrs.  Spiers  and  Pond  Limited  objected  to 
his  so  doing,  on  the  ground  that  the  notice  was 
bad  because  it  dealt  with  the  two  factories 
jointly.  They  contended  that  the  owner  had  no 
right  to  enter  upon  their  factory  for  the  purpose 
of  doing  works  designed  to  facilitate  the  means 
of  egress  from  another  factory,  and  they  relied  on 

(a)  Reported  by  A.  L.  MOKUfl,  Eiq.,  BarrUtar-at-LftW. 


London  County  Council  v.  Lewis  82  L.  T.  Bep. 
195). 

The  plaintiff  brought  this  action  against  them 
to  assert  his  right  to  enter  in  pursuance  of  the 
notices. 

The  further  facts  and  arguments  sufficiently 
appear  from  the  judgment. 

Asthury,  K.C.  and  B.  J.  Parker  for  the  plaintiff. 
Buekm>aster,  K.C.  and  Clauson  for  the  defen- 


dants. 


Cur.  adv.  vuU. 


Dec.  16. — Buckley,  J.  stated  the  facts,  and 
continued :  The  defendants  say  that  the  plaintiff 
has  not  the  right  adversely  to  them  to  enter  upon 
their  demisea  premises  to  execute  that  work. 
The  plaintiff  asserts  that  he  has.  Thi-  is  the 
question  to  be  determined.  It  is  clear  that  the 
plaintiff  has  no  such  right  unless  the  statute 
gives  it  to  him.  Thus  the  q[uestion  is  whether 
the  statute  gives  it  to  him.  Upon  this  the  first 
materiid  inquiry  is  whether  the  two  factories 
(factory  A  and  factory  B)  constitute  what  the 
Factory  and  Workshop  Act  1901  oaUs  a  "  tene- 
ment factory  "  so  as  to  be  deemed  one  factory. 
By  sect.  14  (7)  of  that  Act  it  is  provided  that  for 
the  purposes  of  that  section  the  whole  of  a  tene- 
ment factory  shall  be  deemed  to  be  one  factory. 
Sect.  149  defines  a  tenement  factory.  I  do  not 
read  the  definition  at  length.  To  ascertain 
whether  these  factories  A  and  B  are  a  tenement 
factory  or  not  I  must  first  see  whether  th<^y  are 
in  one  building.  The  answer  is  in  the  affirma- 
tive. Then  is  each  of  them  in  law  a  separate 
factory  P  I  think  it  is.  A  factory,  textile  or  non- 
textile,  is  defined  in  the  earlier  part  of  the  same 
section,  and  means  premises  wherein  mechanical 

g>wer  is  used  for  some  purpose  as  there  defined, 
nt  is  this  a  factory  where  mechanical  power  is 
*'  supplied  to  different  parts  of  the  same  building 
occupied  by  different  persons  "  P  I  think  plainly 
it  is  not.  Those  words  obviously  do  not  mean 
simply  a  factory  where  mechanical  power  is  used. 
That  is  already  involved  in  the  word  "  factory." 
They  point  not  to  the  user,  but  to  the  "  supply  '* 
of  mechanical  power  to  different  parts  of  the 
same  building — ^a  supply,  for  instance,  by  the 
occupier  of  the  one  factory  to  the  occupier  of  the 
other  factory,  or  a  supply  to  both  from  some 
external  souixse  by  a  thii^  person,  including  and 
perhaps  meaning  the  person  of  whom  the  tene- 
ment is  held.  The  owner  of  a  tenement  factory, 
whether  he  is  ^n  occupier  or  not,  is  responsible 
for  many  matters  relating  to  the  factory  instead 
of  the  occupier,  including  matters  relating  to 
machinery :  (see  sect.  87).  Every  factory  is  one 
which  uses  mechanical  power,  and  the  words 
"where  mechanical  power  is  supplied,"  Ac, 
cannot  mean  to  repeat  something  which  is 
already  imported  by  the  use  of  the  word 
"factory."  Moreover,  the  verb  is  not  "used," 
but "  supplied,"  meaning,  I  think,  "  taken  by  the 
factory  occupier  from  a  source  of  supply 
external  to  himself."  The  factories  A  and  B 
in  the  present  case  are,  so  to  speak,  self-con- 
tained factories.  Each  factory  occupier  pro- 
duces his  own  mechanical  power  by  arrange- 
ments within  his  own  factory.  Factories  A  and  B 
are,  in  my  judgment,  for  all  purposes  of  the  Act 
separate  factories,  and  do  not  constitute  a  tene- 
ment factory.  It  results  that  the  council  here 
have  to  do  with  two  separate  factories.    I  look 
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next  to  see  wbat  powers  the  statute  giTes  to  the 
owner  of  factory  A  as  against  the  oconpier  of 
factory  A  to  reqnire  the  latter  to  allow  the  xormer 
to  enter  njpon  nis  premises  to  do  works.    The 
only  right  is  under  sect.  14  (2)  of  the  Act  of  1901. 
Let  me  take  four  oases,  assamins  that  in  each 
case  there  is  a  common  owner  of  A  and  B.    First 
suppose  that  A  is  not  a  factory  at  all,  but  that  B, 
the  factory  above,  is  in  danger  of  fire,  and  that  the 
council  think  it  reasonably  neoessary  to  make  a 
stairoaae  through  A  for  the  protection  of  B.    It  is 
plain  that  the  owner  has  no  power  to  do  anything 
of  the  kind  as  against  the  occupier  of  A.    Li  that 
case  A  is  not  within  the  Act  at  all.    This  has,  in 
fact,  been  decided  in  London  Cow/Uy  Cowncil  v. 
Lewi9  (19  Mag.  Gas.  449 ;  82  L.  T.  Bep.  195).    It 
is  exactly  wl  at  has  here  occurred  with  reference  to 
the    second    floor   of   this   building.    Secondly, 
suppose  that  A  is  a  factory  but  is  effectually  pro- 
Tided,  so  far  as  it  is  concerned,  with  means  of 
escape  in  case  of  fire,  but  that  B  is  not  so  pro- 
vided.   In  1  here  anything  in  the  Act  to  enable  the 
owner    of   factory  A  to   enter,  as   against  the 
occupier  of  factory  A,  to  do  works  for  tiie  benefit 
of  factory  B  ?    In  my  judgment  there  is  not. 
This  seems  to  be  involved  in   London    Cotmty 
CouncU    V.    Brasi     (17    Times    L.   Bep.    504), 
although  the  report  is  not  very  clear.    The  effect 
of  sect.  14  (2)  is,  in  my  judgment,  that  the  owner 
of  the  factory  which  is  in  danger  can  be  required 
to  cany  out   works    for   the   protection  ox   the 
factory  which  is  in  danger,  and  that  the  owner  of 
that    factory  has  power   to   execute   works    so 
reaaonably  required  "  notwithstanding  any  agree- 
ment with  the  occupier "  of  that  factory.    The 
statute  gives  him,  as  against  his  tenant,  the  right 
to  enter  and  do  works  required  in  respect  of  the 
property  included  in  the  demise,  but  it  gives  him 
no  other  rights.    Whether  the  works  are  "  reason- 
ably required"  or  not   is  to  be  determined  in 
manner  directed  by  the  statute.  I  may  pause  here 
to  say  that  a  point  was  raised  that  the  occupier 
was  not  present  when  the  award  was  made,  and  is 
not,  therefore,  bound   by  the  award.      This,  I 
think,  is  a  false  point.    The  machinery  of  the  Act 
is  to  provide  statutory  means  for  determining 
what  are  1  he  means  of  escape  reasonably  required. 
That  machinery  includes  an  arbitration  between 
tiie  council  and  the  owner.    When  the  machinery 
of  the  Act  has  been  honestly  used,  and  the  means 
of  escape  reasonably  required  have  been  ascer- 
tained, the  statute  gives  to  the  owner,  as  against 
the  occupier,  the   right  to  enter  and  do  those 
works.    But,  thirdly,  suppose  both  factories  are 
unsafe,  has  the  owner  of  both,  as  against  the 
occupier  of  one  of  them — e»g.,  factory  A — any 
right  to  en^er  and  execute  works  for  the  protec- 
tion of  factory  B  by  reason  of  the  fact»  which  is 
here  assumed,  that   works  are  also  reasonably 
requiredfor  factory  A?  I  think  not.  The  only  right 
as  against  the  occupier  of  factory  A  is  to  enter 
and  do  works  for  tne  protection  of  factory  A. 
The  existence  of  that  right  does  not  carry  with  it 
the  farther  right  at  the  same  time  to  do  further 
or  other  or  any  works  for  the  benefit  of  factory 
B.    Lastly,  suppose  that  works  which  are  (or  to 
a  large  extent  are)  the  same  for  both  are  reasonably 
required  for  the  benefit  of  both  A  and  B,  is  the 
owner  entitled  to  enter  on  the  occupier  of  A  to 
execute  a  work  which  will  be  available  for  both 
by  opening  an  escape  for  persons  in  A  through  B 
and  for  persons  in  B  through  AF    I  think  not. 


The  only  operation  of  the  statute  is  that  it  is  no 
trespass  for  the  owner  of  A  to  enter  against  the 
occupier  of  A  to  do  works  for  the  benefit  of  A. 
It  gives  no  power  to  open  through  A  an  exit  for 
persons  in  B.    Those  persons  in  passing  through 
A  would  be  trespassers.     The  statute  does  not 
render  this  not  a  trespass.    With  these  observa- 
tions upon  the  scope  of  the  Act  I  pass  to  what 
the  London  County  Council  have  done.    On  the 
13th    Dec.    1900  they  served  a  certain    notice 
under  the  Act  which  was  then  in  force.    This  ie 
now  immaterial  except  so  far  as  it  is  incorporated 
into  the  later  notice.    An  arbitration  tooK  place 
between  the  council  and  the  plaintiff,  which  re- 
sulted in  an  award  of  the  4th  March  1902.    In 
the  interval   the   Factory   and  Workshop  Act 
1901  had  been  passed,  and  the  award  was  made 
under  that  Act,  which  is  the  Act  now  in  force. 
The  substance  of  the  award  is  this — ^it  finds  that 
the  building  as  a  whole  is  not  provided  with  such 
means  of  escape  in  case  of  fire  as  can  reasonably 
be  required;  it  finds  that  the  building  contains 
two  factories,  being  those  which  1  have  described 
as  A  and  B,  and  finds  that  the  eecond  floor  is 
not  a  factory.    It  then  finds  that  certain  stair- 
cases which  had  been  proposed  could  not  be  rea- 
sonably required  because  the  occupiers  of  the 
second  floor  did  not  consent,  and  further  awards 
that  the  notice  which  the  council  had  served 
should  be  amended  so  as  to  include  the  construc- 
tion of  the  staircase  which  I  have  described  going 
upwards  from  the  third  floor  to  the  seventh  floor. 
Consequent    upon   that    the   council,    on    the 
10th  July  1902,  served  an  amended  notice  reciting 
the  award,  showing  that  it  referred  to  the  build- 
ing as  a  whole,  and  requiring  the  construction  of 
that  staircase.    Upon  the  question  whether  the 
staircase  in  question  is  reasonably  required  for 
the  protection  of  factories  A  and  B,  or  one  and 
whicn  of  them,  the  relevant  words  of  the  award 
are  these :  "  I  find  that  a  suitable  staircase  (de- 
scribing   it;  communicating  with    each    floor  of 
the  buuding  intermediate  between  the  thi]*d  and 
seventh  would  materially  diminish  the  risk  of 
injury  or  loss  of  life  in  case  of  a  fire  breaking 
out  in  any  of  the  unper  floors  of  the  building,  and 
would  be  reasonably  required."    It  seems  to  me 
that  in  the  acts  thus  done  the  council  can  only 
have  proceeded  legally  under  the  Act  if  the  fact 
were  (as  in  mj  judgment  it  is  not)  that  the  build- 
ing in  question  is  a  tenement  factory,  and  is 
therefore  to  be  deemed  one  factory.    They  have 
never  taken  upon  themselves  to  ascertain,  and 
have  never  given  any  notice  based  upon  any  con- 
clusion as  to  what  is  necessary  for  theprotection 
of  factory  A  as  a  separate  factory.    Treating  A 
and  B  together,  they  arrive  at  certain  conclusions 
with  regard  to  a  work  which  will  benefit  both, 
and  will  do  so  by  opening  to  each  a  means  of 
escape  through  the  premises  of  the  other.    What 
conclusion  they  would  have  arrived  at  if  they 
had   considered    A  alone,  or  upon   the  footing 
that  they  could  not  give  each  a  right  of  escape 
through  the  premises  of  the  other,  I  find  myself 
quite  unable  to  bay.     They  might^  for  instance, 
have  recommended  simply  as  r^^ards  factory  A 
that  the  skids  or  floor  openings  between  the  third 
and  fourth  floors  should  be  cGwed  and  a  staircase 
constructed  at  the  southern  end  giving  communi- 
cation between  the  third  and  fourth  floors.    In 
the  case  of  a  fii-e  in  either  of  those  two  floors 
there  would  then  have  been  the  means  to  reaoh 
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the  staircase  at  tbe  northern  end  by  going  up  or 
down,  as  the  ease  might  be,  to  the  other  of  tnem 
and  passing  to  the  northern  end  of  the  bnildin^. 
I  only  give  this  as  an  illustration.  The  point  is 
that  the  works  reasonably  required  for  faotorr  A, 
if  that  factory  alone  had  to  be  considered,  nave 
not  been  taken  into  consideration  by  the  council, 
and  they  have  not  given  any  notice  to  do  works 
other  than  works  for  the  benefit  of  factories  A 
and  B  considered  jointly,  and  the  works  specified 
are  works  which  would  ^ive  to  each  a  means  of 
escape  through  the  premises  of  the  other.  Under 
beet.  14  (2)  of  the  Act  of  1901  it  was  the  duty  of 
the  council,  1  think,  to  serve  on  the  owner  of 
factory  A  a  notice  in  writing  specifying  the 
measurps  necessary  for  providing  means  of  escape 
reasonably  required  for  persons  in  factory  A. 
The  owner,  as  against  the  occupier  of  factory  A 
would  have  been  entitled  to  enter  and  do  those 
works.  But,  as  it  seems  to  me,  the  proceedings 
which  have  been  taken  in  respect  of  the  two  fac- 
tories jointly  have  been  wrongly  taken  and  are 
ineffectual,  and  the  works  required  are,  for  the 
reasons  1  have  stated,  inadmissible.  To  support 
this  action  it  is  necessary  to  find  in  the  Act  a 
provision  that  two  factories  which  have  a  common 
owner  shall  for  the  purposes  of  sect.  14  be  deemed 
to  be  one  factory.  There  is  no  such  provision  in 
the  Act.  1  have  thus  decided  simply  the  question 
of  law  (an  important  one,  no  doubt)  which  arises 
upon  the  construction  of  this  statute.  What  has 
been  tbe  particular  cause  of  friction  between  the 
plaintiff  aud  defendants  1  do  not  know.  It  is 
not  material  to  anything  which  I  have  to  decide. 
1  think  that  the  plaintiff  is  wrong  in  contending 
that  be  has  asainst  the  defendants  a  legal  right 
to  ente^  and  do  these  works.  This  is  the  whole 
Question  involved  in  the  action.  On  this  question 
the  plaintiff  in  my  judgment  is  wrong.  I  dismiss 
the  action  with  costs. 

Solicitors  for  the  plaintiff,  PeaJce,  Bird,  Collins, 
and  Co. 

Solicitors  for  the  defendants,  Linhlaters, 
Addison,  Brown,  and  Jones, 


Mareh  4,  5,  and  10, 1903. 

(Before  Buckley,  J.) 

Be  London  and  Globe  Finance  Gobpobation 

Limited,  (a) 

Company —  Winding^wp — Prosecution  ofmanaging 
dirsetor — Alleged  offences — Prim&  facie  case — 
Opposition  of  ereddtorS'-'Costs  out  of  assets — 
Companies  Act  1862  (25  A  26  Vict,  c.  89), 
M.  166, 167— Larceny  Act  1861  (24  ^  25  Vict. 
e.  96),  ss.  83,  84. 

In  considering  whether  an  order  should  he  made, 
under  sect.  167  of  the  Companies  Act  1862,  to 
prosecute  a  director  for  alleged  offences  at  the 
expense  of  (headsets  of  the  company,  the  evidence 
in  support  of  there  being  a  prima  facie  ccLse  of 
a  crime  having  been  committed  will  be  heard  in 
open  court,  and  creditors  unU  be  heard  in 
opposition  to  the  order  being  made. 

The  court  ought  to  direct  a  prosecution  at  the 
expense  of  the  assets,  if  it  would  have  been  the 
duty  of  a  good  citisen,  in  a  cckse  where  he  alone 
was  concerned,  to  prosecute  at  his  own  expense. 

(«)  BvportMl  by  A.  L.  M011119,  Eaq.,  burrlpter^t-L^w. 


The  refusal  of  the  Attorney -Qeneral  to  authorise 
the  Public  Prosecutor  to  prosecute  is  not  con- 
clusive, or  necessarily  relevant  to  the  question 
whether  such  a  prosecution  ought  to  be  directed 
by  the  court  under  sect.  167,  because  it  may 
Kave  been  arrived  at  on  public  grounds  which 
have  no  application  to  a  prosecution  by  the 
liquidator. 

Summons  under  sect.  167  of  the  Gompanies  Act 
1862  which  raised  important  questions  as  to  the 
circumstances  under  which  an  order  to  prosecute 
alleged  offenders  at  the  expense  of  the  assets 
ought  to  be  made. 

The  London  and  Globe  Finance  Gorporation 
Limited  was  being  wound-up  compulsorily  under 
order  of  the  court,  and  the  official  receiver  had 
been  appointed  official  liquidator. 

The  company  was  hopelessly  insolvent^  and  the 
claims  of  creditors  already  admitted  amounted  to 
over  one  and  a  half  millions,  upon  which  a 
dividend  of  la.  in  the  pound  had  been  paid. 
Further  claims  were  being  put  forward,  and  it 
was  stated  that  the  assets  w(  uld  not  eventually 
realise  more  than  sufficient  to  pay  a  further  Is.  in 
the  pound. 

It  was  alleged  that  certain  criminal  offences  in 
connection  with  the  company's  balance-sheets  and 
accounts  had  been  committed  by  Mr.  Whitaker 
Wright,  the  late  managing  director,  and  applica- 
tion had  been  made  by  some  of  the  creditors  to 
the  Attorney- General  to  direct  a  public  prosecu- 
tion, which  had  been  refused. 

Mr.  Flower,  a  creditor  to  a  large  amount,  took 
out  a  summons  asking  that  the  cfficial  liquidator 
might  be  ordered  to  institute  a  prosecution  at  the 
expense  of  the  assets  under  sect.  167  of  the  Gom- 
panies Act  1862.  He  was  supported  by  a  majority 
of  the  committee  of  creditors,  and  by  other 
creditors  representing  together  claims  agtunst  the 
company  to  the  extent  of  about  650,000{. 

Other  creditors  to  the  amount  of  100,0002.  were 
neutral,  amd  the  proposed  prosecution  was  actively 
opposed  by  the  Nickel  Gorporation  Limited,  who 
were  creditors  for  about  175,0(X)Z.,  and  by  a  few 
others. 

The  expense  of  the  prosecution  was  estimated 
not  to  exceed  50002.,  towards  which  a  sum  of 
12502.  had  been  privately  subscribed. 

The  alleged  offences  were  committed  before  the 
coming  into  operation  of  the  Gompanies  Act 
1900. 

The  summons  came  in  the  first  instance  before 
the  registrar,  who  gave  leave  to  the  Nickel  Gor- 
poration to  appear  and  ask  the  court  to  hear  them 
in  opposition. 

Avory,  K.G.,  Clavell  Salter,  and  /.  A.  Slater  for 
the  applicant. — We  ask  that  the  evidence  as^  to 
there  being  a  prima  facie  case  of  a  crime  having 
been  committed  should  be  heard  in  chambers, 
just  as  an  application  to  a  magistrate  to  gi*ant  a 
summons  or  a  warrant  would  be. 

T  L.  Wilkinson,  for  the  Nickel  Gorporation, 
asked  to  be  iJlowed  to  see  the  evidence  and  to  be 
heard. 

[Buckley,  J. — I  will  consult  the  registrar  as 
to  what  passed  before  him,  and  give  my  decision 
on  the  preliminary  points  to-morrow.] 

March  5. — Buckley,  J. — Since  the  court  rose 
yesterday,  I  have  seen  the  registrar  on  the  ques- 
tions  raised   by   Mr.    Wilkinson   and   by   Mr. 
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Avory.    As  a  first  step,  the  applioaat  will  have 
to  show  that  a  sufficient  case  is  made  out  to 
justify  a  criminal  prosecution,  and  Mr.  Avory 
asked  that  so  far  as  that  part  of  his  case  was 
conoemed  it  might  be  heard  in  private.    I  do  not 
assent  to  that.    It  is  quite  true  that  an  applica- 
tion under  sect.  167  of  the  Companies  Act  of  1862 
would   be  primd  facie  an  ex  parte  application 
which   would  be  brought   before  the  judge  in 
chambers,  when  the  public  would  not  have  the 
right  to  be  present.    This  case  might  have  been 
so  broo^ht,  but  if  it  had  been  so  brought  I  should 
have  adjourned  it  into  court  to  be  heard  in  public. 
This  is  a  case  of   great  public  importance,  in 
which  the  parties  desire  to  be  heard  by  leading 
oounsel,  and  it  is  not  desirable  that  anything 
should  be  done  which  is  not  entirely  open,  within 
proper  limits,  to  the  knowledge  and  criticism  of 
the  public.    I  am  not  at  all  impressed  by  what 
was  stated  by  Mr.  Avory,  that  the  result  of  bear- 
ing it  in  public  will  be  that  the  accused  may 
know  prematurely  what  is  alleged  against  him. 
It  is  a  primary  consideration  of  our  English  ideas 
of  justice  that  if  a  man  is  accused  of  a  crime,  he 
shall  be  told  at  an  early  date  exactly  what  is 
alleged  against  him,  ana  that  he  shall  have  an 
opportunity   of   making   a   defence.      I   think, 
therefore,  that  the  case  must  be  heard  in  public. 
The  next  question  is.  If  a  primd  fade  case  is  made 
out,  Fhall  there  be  a  prosecution  at  the  expense 
of  the  assets  P    The  registrar  gave  the  creditors 
authority  to  appear  and  ask  the  judge  to  hear 
them.    The  eviaence  was  not  given  to  the  credi- 
tors because  it  did  not  follow  that  I  sbould  hear 
them,  but  I  do  propose  to  hear  them.    I  am  not 
goin^  to  have  a  conflict  of  evidence  as  to  whether 
a  prima  facie  case   is    made  out;   it  is  for  the 
applicant  to  make  out  that  case,  and  no  evidence 
is  to  be  filed  against  him.      But  if  the  Nickel 
Corporation  desire,  upon  the  materials  which  the 
applicant  presents,  to  address  tiie  court  on  the 
qaestion  whether  &  prima  facie  case  is  made  out, 
1  shall  be  glad  to  have  their  assistance. 

Avory,  K.G.  then  detailed  the  facts  upoli  which 
he  relied  in  support  of  the  allegation  that  there 
was  a  primd  facie  case  of  fraud  against  Mr. 
Wright^  and  asked  for  an  order  that  the  official 
liquidator  might  be  directed  to  prosecute  at  tiie 
expense  of  the  assets  for  offences  under  sects.  83 
and  84  of  the  Larceny  Act  1861  and  sect.  166  of 
the  Companies  Act  1862.  The  applicant  was 
willing  to  bring  into  court  the  money  which  had 
been  subscribed  as  a  contribution  towards  the 
ooBts,  the  whole  of  which  would  not  fdPect  the 
creditors  to  a  greater  extent  than  one  halfpenny 
in  the  pound  on  their  claims. 

laaoice,  KO.  and  G,  F,  Hart,  for  the  official 
recover,  took  up  a  neutral  position,  but  put  in 
tiie  official  receiver's  report  on  the  slffairs  of  the 
oompany. 

Asibury,  K,G.  and  Wilkinson  for  the  Nickel 
Corporation. — We  have  no  desire  that  Mr.  Wright 
sheuld  escape  the  consequences  of  his  acts,  but 
we  oppose  a  prosecution  at  the  expense  of  the 
assets.  The  law  officers  of  the  Crown  have  pub- 
fidy  stated  that  the  facts  allesed  are  not  within 
the  purview  of  the  existing  criminal  law,  which 
the  Government  propose  to  amend  in  order  to 
meet  such  cases  in  the  future.  The  greater 
number  of  the  present  members  of  the  Nickel 
Oorpoiation  are  American  citizens,  and  it  is  not 


right  that  they  should  be  called  upon  to  con- 
tribute towards  the  cost  of  a  prosecution  in  this 
country.  Crimes  are  offences  against  the  State, 
which  in  this  case  has  refused  to  interfere.  Those 
creditors  who  desire  to  proceed  are  well  able  to 
do  so  at  their  own  expense.  A  similar  application 
was  refused  in  Eupion  Fuel  and  Gas  Com- 
pany's case  (W.  N.  1875, 10),  and  in  Be  Northern 
Counties  Bank  (31  W.  B.  546) ;  and  in  Be  Charles 
Denham  and  Co.  (51  L.  T.  Bep.  570),  where  it  was 
granted,  the  court  came  to  the  conclusion  that 
the  opposition  was  not  bond  fide.   ^^  ^^  ^^ 

March  10. — Bucelby,  J. — The  questions  which 
arise  upon  this  application  are  of  the    largest 
general  importance.    Their  importance  lies  not 
only — nor  even  principally — in  the  fact  that  the 
application  is  made  in  the  winding  up  of  a  cor- 
poration, whose  affairs  have  become  a  matter  of 
great  public  notoriety,  and  in  which  grave  and 
grievous  frauds  are  said  to  have  been  committed^ 
but  rather  because,  on  the  proper  decision  of  the 
matter,  it  is  necessary  to  investigate  the  general 
principles  upon  which  a  criminal  prosecution  at 
the  expense  of  the  estate  ought  to  be  directed 
under  sect.  167  of  the  Companies  Act  1862.    The 
statutes  relating  to  limited  liability  have  probably 
done  more  than  any  legislation  in  the  last  fifty 
years  to  further  the  commercial  prosperi^  of  the 
country.    They  have,  to  the  advantage  of  the  in- 
vestor, as  well  as  the  public,  allowed  and  en- 
couraged the  aggregation  of  small,  or  compara- 
tively small,  sums  into  laree  capitals  which  have 
been  employed  in  undertakings  of  great  public 
utility,    largely  increasing  toe    wealth   of  the 
country.    But,  at  the  same  time,  in  this  branch  of 
the  law  the  apathy  of  the  public  in  setting  the 
law  in  motion  has,  I  will  not  say  encouraged,  but 
has,  at  least,  failed  to  repress,  grievous  frauds 
which  have  been  committed,  and  which  have  often 
gone  unpunished.    Belatively  to  the  advantages 
which  have    accrued  from    the    law  of  limited 
liability  the  mischief  of  such  frauds  has  been 
small,  but  when  regarded  not  relatively,  but  abso- 
lutely, the  fi'auds  which  have  been  committed 
under  cover  of  these  Acts  have  no  doubt  been 
great    Becourse  has  seldom  been  had  to  sect.  167 
of   the    Act   of   1862.      Tbere  aie    two   other 
remedies   which  the  law  prorides.    The  Act  of 
1890,  by  sects.  7  and  8,  gives  machinery  by  which 
light  must  in  every  case  of  compulsory  liquida- 
tion be  let  in  on  the  dealings  of  the  company,  re- 
sulting, in  cases  where  the  official  receiver  found 
fraud  had  been  committed,  in  the  public  examina- 
tion of  promoters  and  directors.  In  the  case  before 
me  that  machinery  has  been  employed,  fraud  has 
been  found,  and  a  public  examination  has  taken 
place.  The  question  I  have  to  determine  is  whether, 
in  the  result,  the  power  given  by  sect.  167  of  the  Act 
of  1862  ought  to  be  exercised,  and  the  direction 
given  to  the  official  receiver  to  institute  a  criminal 
prosecution  at  the  expense  of  the  estate.    The 
applicant,  Mr.  John  Flower,  is  a  creditor  of  the 
Ix>ndon  and  Globe  Finance  Corporation,  and  a 
member  of   the  committee  of   inspection.     He 
asks  for  an  order  directing  the  official  receiver  to 
prosecute,  at  the  expense  of  the  estate,  Whitaker 
Wright,  who  was  the  managing  director  of  the 
corporation.    The  prosecution  which  it  is  sought 
to  institute  will  be  under  sects.  83  and  84  of  the 
Larceny  Act  of  1861,  and  sect  166  of  the  Com- 
panies Act  of  1862,  or  one  of  these  sections. 
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The  transaotions  impeached  took  plaoe  before 
the  Companies  Act  oi  1900  came  into  operation. 
Sect.  28  of  that  Act  is.  therefore,  not  applicable. 
The  offence  is  that  of  making  or  publishing  a 
:?alse  statement  or  account,  or  a  false  or  fraud u 
lent  entry,  with  intent  to  deceive  or  defraud.  To 
dec^-ive  is,  I  apprehend,  to  induce  a  man  to  believe 
that  a  thing  is  true  which  is  false,  and  which  the 
person  practising  the  deceit  knows  or  believes  to 
be  false.  To  defraud  is  to  deprive  by  deceit ;  it 
is  by  deceit  to  induce  a  man  to  act  to  his  injury. 
More  tersely  it  may  be  put  that  to  deceive  is  hy 
falsehood  to  induce  a  state  of  mind,  and  to 
defraud  is  by  deceit  to  induce  a  course  of  action. 
The  first  question  I  have  to  det^-rmine  is  whether 
there  is  here  shown  a  case  of  doing  some  or  one 
of  the  acts  mentioned  in  the  sections  to  which  I 
have  referred  with  intent  to  deceive  or  defraud, 
it  is  not,  in  my  opinion,  necessary  that  I  should 
find  that  the  fucts  are  so  plain  that  a  conviction 
must  ensue.  Until  the  accused  has  been  heard 
in  his  defence  no  man  can  or  ought  to  say  that  he 
must  be,  or  ought  to  be,  convicted.  I  must  look 
to  see  whether  such  facts  are  made  out  that,  if 
they  are  not  shown  to  be  erroneous  or  displaced 
by  other  facts,  a  conviction  ought  to  ensue.  I 
must  look  to  see  if  there  is  a  prima  facie  case.  For 
obvious  reasons,  I  do  not  hera  analyse  or  examine 
the  facts  upon  which  I  arrive  at  the  conclusion 
that  such  a  case  has  been  shown.  Upon  a  full  con- 
sideration of  the  facts  before  me,  I  am  of  opinion 
that  a  case  has  been  shown.  I  have  next  to  con- 
sider upon  what  principles  I  ought  to  exercise  the 
power  given  me  by  sect.  167  of  the  Act  of  1862 
to  direct  the  official  receiver  to  institute  and 
conduct  a  prosecution  at  the  expense  of  the 
assets.  It  is  obvious  that  no  one  legitimately  can, 
or  ought  to  institute  a  criminal  prosecution  with 
a  view  to  his  personal  profit,  neither  can  a  prose- 
cution be  instituted  by  motives  of  vengeance 
against  the  offender.  Tbe  motive  ought  to  be  to 
inflict  punishment  on  the  criminal  for  the  proper 
enforcement  of  the  law,  and  to  the  advantage 
of  the  State,  and  with  a  view  to  deter  others  from 
doing  what  was  charged  against  the  criminal. 
From  the  prosecution,  no  doubt,  there  may  arise 
benefit  to  the  prosecutor  in  the  sense  that,  if  he 
be  a  person  interested  in  commerce,  it  may  be 
to  his  advantage  to  enforce  commercial  morality, 
but,  except  in  this  sense,  the  personal  advantage 
of  the  prosecutor  is  not  to  be  regarded.  The 
principle  ou  which  I  am  to  apply  sect.  167,  there- 
fore, cannot  be  that  I  ought  to  regard  the 
pecuniary  benefit  or  advantage  of  a  class  at 
whose  expense  the  prosecution  would  be  con- 
ducted. Again,  the  whole  scheme  of  the  Acts 
with  reference  to  the  liquidation  of  companies,  no 
doubt,  is  that  the  assete  are  to  be  realised  to  the 
best  advantage  for  the  benefit  of  those  who  are 
entitled  to  share  in  their  distribution,  but  indica- 
tions are  not  wanting  that  the  assets  may,  under 
the  Acts,  be  applied  for  some  purpose  otuer  than 
this.  Sect.  167  of  the  Act  of  1862  is,  having 
regard  to  the  reasons  I  have  just  given,  an 
example  of  this,  and  in  the  Companies  (Winding- 
up)  Act  of  1890  the  same  intent  may  be  found  in 
sects.  7  and  8.  These  are  sections  which  require 
the  preparation  of  a  statement  of  the  company's 
affairs  at  the  expense  of  the  assete,  leading  to  a 
prellminaTy  report  which  is  to  show  whether 
further  inouiry  is  desirable  as  to  matters  of  pro- 
motion ana  thte  like,  and,  if  neoeaaary,  to  a  poolic 


examination  of  the  parties  incriminated,  with  the 
object  of  enforcing  commercial  morality.  It  is, 
therefore,  plain  that  the  principle  upon  which  I 
am  to  apply,  or  refuse  to  apply,  sect.  167  is  not 
measured  or  limited  by  or  even  concerned  with 
pecuniary  benefit  to  be  obtained  for  the  share- 
holders or  creditors.  So  far,  I  have  addressed 
myself  ner  atively  to  the  considerations  which  in 
my  judj^ment,  can  govern  the  question.  Now, 
afiirmatively,  what  are  tbe  coi  side  rations  which 
ought  to  apply  P  I  think  the  principle  lies  in  the 
answer  to  uie  following  questions :  If  the  persona 
at  whose  expense  the  prosecution  would  be 
instituted  were  not  a  class  but  a  single  person, 
audthat  person  were  an  honest  and  upright  man, 
desirous  as  a  good  citizen  of  doing  his  duty  by 
the  State,  are  the  circumstances  such  as  that,  in 
the  discharge  of  that  duty,  he  would  feel  that  he 
ought,  at  his  own  expense  and  to  his  own  loea, 
to  institute  a  proseeiitiun.  Nut  in  every  case  in 
which  a  criminal  offence  haM  been  committed 
would  such  a  one  think  it  hiH  duty  to  proeecute. 
Tbe  question  to  be  answered  is.  Would  he  in 
this  case  think  his  duty  to  the  State  required  him 
to  prosecute  P  If  that  quebtion  be  answered  in 
the  affirmative,  then,  upon,  principle,  I  think  the 
court  oaght  to  direct  a  prosecution.  Further, 
I  think  the  court  can,  and  in  a  proper  case 
ought,  to  direct  a  prosecution  without  the  assent, 
or  even  notwithstanding  the  dissent,  of  the  class 
or  many  olasse?  at  whose  expense  the  prosecution 
would  be  instituted.  It  is  noticeable  that  the 
court  may  act  on  iU  own  motion.  No  principle 
sugge&ite  itself  to  me  upon  which  the  oourt  ought 
of  its  own  motion  to  direct  a  prosecution  other 
than  that  above  alluded  to.  The  first  question, 
therefore,  I  ask  mjself  is,  Would  a  good  citizen, 
in  the  discharge  of  his  duty  to  the  State,  think 
that  in  this  case  be  ought  to  prosecute  and  bear 
the  expense  P  1  answer  the  question  in  the  affir- 
mative. That  is,  in  my  judgment,  the  domi- 
nant and  guiding  principle,  but  there  are  several 
other  considerations  to  which  due  weight  ought 
to  be  given.  One  of  them  is  the  question  of  the 
proportion  of  the  class  affected  who  respectiTely 
approve  and  disapprove  of  the  institution  of  a 
prosecution.  In  the  present  case  the  facts  stand 
thus :  There  is  a  committee  of  inspectioD,  under 
the  Act  of  Parliament,  of  eight  persons,  who 
ought  to  have  an  intimate  knowledge  of  the 
ainirs  of  this  company.  At  a  meeting  of  the 
committee,  on  the  13th  Feb.  last»  four  members, 
of  whom  the  applicant  is  one,  were  present. 
They  were  unanimous  in  desiring  a  prosecution 
at  the  expense  of  the  assete.  A  fifth  member 
states  that  had  he  been  present  he  would  have 
voted  for  it.  A  sixth  writes  that  it  is  difficult  to 
say  how  he  would  have  voted,  but  that  if  counsel 
had  advised  a  prosecution  he  would  have  con- 
sidered it  his  duty  to  vote  for  the  resolution.  A 
seventh  is  travelling  in  South  America,  and  has 
not  replied ;  and  the  eighth,  Mri  Brigstock,  says 
he  would  have  voted  against  it.  Mr.  Brigstock 
is  a  member  of  the  firm  of  Bead  and  Brigstock, 
who  were  the  private  stockbrokers  of  Whitaker 
Wright,  the  accused,  who  are  steted  to  be  at  the 
present  time  acting  as  his  brokers.  As  regards 
the  creditors  themselves,  about  650,000(.  desire 
to  prosecute,  while  about  100,000{.  have  expressed 
themselves  as  neutral.  The  Nickel  Corporation, 
creditors  for  about  175,0002.,  opposed  actively. 
Hie  total  amount  of  the  admitted  claims  was 
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about  1,665,0002.  The  snbBtantial  majority  of 
the  creditors  who  expressed  any  yiew  at  ail, 
therefore,  are  in  favour  of  a  prosecution,  but 
those  opposing  are,  no  doubt,  creditors  to  a  large 
amount.  I  say  nothing  about  any  question  per- 
sonal to  the  latter  in  the  matter  of  their  oppo- 
sition. I  do  not  find  anything  ia  the  facts  I 
have  stated  which  would  induce  me  to  abstain 
from  making  an  order.  The  second  subsidiary 
question  deserving  of  consideration  is  whether 
the  expense  of  a  prosecution  would  bear  hardly 
on  the  creditors.  The  expeuse  is  put  roughly  at 
bOOOL,  and  the  applicant  id  prepared  to  pay  not 
less  thF.n  1250^  into  court  towards  the  amount 
required.  The  admitted  claims  of  1,665,0002.  have 
received  a  dividend  of  1«.  in  the  pound,  which 
requires  83,2502.  There  are  further  possible 
claims  to  a  large  amount,  and,  allowing  for  the 
fact  that  some  of  these  may  be  admitted  hereafter, 
the  remaining  assets  of  100,0002.  may  possibly 
pay  another  Is.  in  the  pound.  If  37502.  were 
wanted  for  the  prosecution,  the  dividend  may  be 
diminished  by  about  id,  in  the  pound.  In 
this  state  of  things  it  is  impossible  to  say  that, 
as  against  the  considerations  which  I  have  already 
pointed  out,  an  order  ought  to  be  refused  because 
it  would  bear  hardly  on  the  creditors.  Theie 
remains  the  fact  to  wnich  I  undoubtedly  ought  to 

S'?e,  and  debire  to  gl^e*  &11  due  weight— namely, 
at  the  Attorney-General  has  in  this  case  de- 
clined to  set  the  Public  Prosecutor  in  motion. 
The  first  observation  I  have  to  make  on  this  is 
that  the  question  which  the  Attorney-General 
had  to  consider  is  to  my  mind  a  different  question 
to  that  which  I  have  to  consider.  The  conclusion 
he  arrived  at  may,  for  au^bt  I  know,  be  no  guide 
for  the  purpose  of  determining  the  question  before 
me.  In  arriving  at  his  decision  the  Attorney- 
General  may  have  gone  on  one  of  the  following 
sronnds :  Firstly,  that  the  Prosecution  of  Offences 
Act  1879  does  not  apply  to  every  case  in  which  a 
criminal  prosecution  will  lie — the  Attorney-General 
might  have  found  that,  having  regard  to  sect.^  2 
of  that  Act,  this  case  does  not  fall  vnthin  it; 
secondly,  he  might  have  thought  that  the  Public 
Prosecutor  ought  not  to  be  set  in  motion  unless 
there  were  grounds  for  the  probability,  unless 
there  was  a  reasonable  certainly,  that  a  convic- 
tion would  ensue,  and  that  he  did  not  think 
that  there  was  such  certainty;  and,  thirdly, 
he  might  have  thought  that,  inasmuch  as 
sect.  7  of  the  Act  leaves  it  open  to  any  person 
to  prosecute,  t^ere  was  under  sect.  167  of  the 
Companies  Act  of  1872  a  remedy  available,  that 
there  were  funds,  and  that,  under  these  circum- 
stances, the  matter  ought  to  be  left  to  the  very 
remedv  which  I  am  now  asked  to  apply.  He 
may  also  have  thought  that  a  prosecution  ought 
noc  to  be  instituted  at  the  public  expense.  If  his 
decision  rested  on  any  of  these  grounds  it  was 
irrelevant  to  anything  I  have  to  decide  except 
that  if  it  was  on  the  third  ground  it  would  not  be 
adverse,  but  in  favour  of  my  making  this  order. 
If  his  decision  rested  on  the  ground  that  in  his 
judgment  a  prima  fade  case  for  a  prosecution  was 
not  shown,  no  doubt  that  is  a  matter  which  would 
weigh  with  me  very  much ;  but  even  if  this  was 
tiie  reason,  I  do  not  know  whether  the  materials 
before  him  extended  to  all  those  which  were 
before  me.  The  result,  therefore,  is  that  first  I 
do  not  know  whether  the  conclusion  at  which  the 
Attomey-CSeneral  arrived  was  based  on  considera- 


tions relevant  to  anything  which  I  have  to  deter- 
mine, and,  secondly,  even  if  it  was  arrived  at  on 
a  ground  which  renders  it  relevant,  I  do  not  know 
whether  he  was  acting  on  the  same  materials. 
Under  these  circumstances  it  seems  to  me  that  I 
ought  not  to  allow  my  judgment  to  be  influenced 
by  the  fact  that  even  the  highest  authority  at  the 
Bar  and  the  first  law  officer  of  the  Grown  has  not 
thought  proper  to  put  the  Public  Prosecutor  in 
motion.  I  must  accept  the  responsibility  for 
determining  the  question  before  me  for  myself. 
The  conclusion  at  which  I  have  arrived  is  that, 
upon  the  facts  as  they  at  present  appear,  a  grave 
case  of  criminal  offence  committed  is  shown,  and 
that  upon  the  principles  which  I  have  endea- 
voured to  explain  I  ought  to  use  my  power  under 
sect.  167  of  the  Act  of  1862.  I  direct  the  official 
receiver  to  institute  and  conduct  against  Whitaker 
Wright  a  criminal  prosecution  for  such  offences 
under  sects.  83  and  84  of  the  Larceny  Act  1861 
and  sect  166  of  the  Companies  Act  1862,  or  any 
of  these  sections  as  he  may  be  advised,  and  I  order 
the  costs  and  expenses  of  the  prosecution  to  be 
naid  out  of  the  assets  of  the  company  so  far  as 
funds  be  required  in  aid  of  the  12502.  or  other 
larger  sum  which  the  applicant  will  pay  into 
court,  the  12502.  to  be  paid  into  court  bdore  the 
order  is  drawn  up,  and  its  payment  to  be  stated 
in  the  order.  I  direct  the  costs  of  the  applicant 
and  the  official  receiver  to  be  paid  out  of  the 
assets  of  the  company,  and  I  give  no  costs  to 
those  who  are  here  to  oppose. 

Solicitors  for  the  applicant,  Simmons  and 
8imm>on8, 

Solicitors  for  the  official  receiver,  Michael 
Abrahams^  Sons,  and  Co, 

Solicitors  for  opposing  creditors,  Greenop  and 
Co, 


Friday,  Dec.  12, 1902. 

(Before  Eady,  J.) 

Manchbster  Oabbiage  and  Tbamwatb  Com- 
PAMY  V,  Manchestbe  Gobpobation  and  thb 
Stbetfobd  Ubban  Distbict  Council,  (a) 

Tramways — Notice  to  purchase — Bight  to  posses- 
sion— injunction — TVamways  Act  1870  (33  A  34 
Vict,  e,  78),  s.  43. 

A  tramway  had  been  worked  by  a  tramway  com- 
pany  as  a  horse  tramway.  The  tramway  within 
the  city  of  M.  belonged  to  the  corporation,  but 
had  been  leased  to  the  company  until  the 
30th  Nov,  1902. 

The  tramway  outside  the  city  belonged  to  the  com^ 
pany. 

The  local  authority  gave  notice  to  purchase  under 
sect,  43  of  the  Tramways  Act  1870,  and  the 
am>ount  of  the  purchase  money  was  to  be  osccT' 
tained  by  arbitration. 

The  arbitrator  made  his  award  in  the  form  of  a 
special  c<ue,  awarding  different  amounts  :  If  the 
ihccU  authority  was  compelled  to  pwrcluue  the 
whole  plant  and  stock  of  the  company  a  much 
larger  amount  was  payable  than  if  the  local 
authority  was  only  bound  to  take  over  a  pro- 
portion  of  the  stock  and  plant  bearing  the  sams 
proportion  to  the  whole  stock  and  plant  of  the 

company  that  the  tramway  without  the  city  bore 

* 

(a)  Beported  by  G.  B.  Hamiltoh,  Esq.,  B*rrlster^t-Law. 
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to  the  whole   tramway  the  company  formerly 
worked. 

The  epecial  case  had  been  heard  by  Bigham,  J,, 
and  wae  under  appeal. 

The  local  attthonty  claimed  to  be  entitled  to 
take  possession  of  the  line  of  the  company 
before  the  purchase  tnoney  had  been  finaUy 
ascertained. 

Held,  that,  even  if  there  had  been  a  concluded 
agreement,  it  was  impossible  to  say  that  property 
contracted  to  be  sold  could  be  treated  as  sold 
without  payment  of  the  purchase  money,  and 
that  an  injunction  must  be  granted  restraining 
the  defendants  from  taking  or  retaining  posses- 
sion  of  the  plaintiffs*  property. 

Motion  by  the  Manchester  Carriage  and  Tram- 
ways Company  against  the  Corporation  of  Man- 
chester and  the  Stretford  Urban  District  Council 
for  an  injunction  restraining  the  defendants 
until  the  trial  of  the  action  from  taking  posses- 
sion of,  trespassing  on,  or  removing  or  otherwise 
interfering  with  the  tramway  undertaking  of  the 

Slaintiff  company  in  the  Stretford  Council's 
istrict. 

The  plaintiff  company  had  formerly  worked 
the  tramways  within  the  city  of  Manchester 
under  aleaso  which  expired  on  the  30th  Not. 
1902. 

The  tramways  in  the  Stretford  district  were 
the  property  of  the  plaintiff  company.  Notice  to 
purchase  them  was  given  under  the  Tramways 
Act  1870  (33  &  34  Vict.  c.  78),  s.  43. 

The  amount  of  the  purcha«e  money  was  to  be 
ascertained  by  arbitration.  Sir  F.  Bramwell,  the 
arbitrator,  gave  his  award  in  the  form  of  a  special 
case.  If  the  local  authority  was  bound  to  take 
over  the  whole  stock  and  plant  of  the  company,  he 
awarded  163,362Z. ;  if  the  local  authority  was 
bound  only  to  take  over  a  proportion  of  the  stock 
and  plant  bearing  the  same  proportion  to  the 
whole  stock  and  plant  of  the  company  that  the 
tramway  without  the  city  bore  to  the  whole  tram- 
way, he  awarded  46,3412. 

The  case  was  heard  by  Bigham,  J.,  who  decided 
that  the  larger  sum  was  payable,  and  an  appeal 
from  that  judgment  was  still  pending. 

On  the  Ist  Deo.  the  Stretford  Council  forcibly 
took  possession  of  the  tramways  without  paying 
anything. 

Moulton,  K.C.  and  Eldridge  for  the  plaintiff 
company. — There  is  no  right  to  take  possession 
without  payment  of  the  purchase  money.  The 
action  of  the  defendants  is  absolutely  illegal  and 
ought  to  be  restrained. 

.  Lawson  Walton,  K.C.  and  Rhodes  for  the 
Manchester  Corporation. — We  are  acting  in 
the  public  interest ;  and  after  Bigham,  J.'s 
decision  the  agreement  for  a  sale  was  complete. 
[Eady,  J. — Yon  say  the  price  is  one  sum; 
your  opponent  says  another ;  it  is  not  yet 
settled.]  The  plaintiff  company  tried  to  force 
the  defendants  to  enter  into  an  agreement  they 
would  not  have  been  justified  in  accepting. 
The  corporation  must  carry  out  its  duties  to  the 
public.  The  plaintiff  company  is  not  justified  in 
retaining  the  lines  and  not  using  them,  as  this 
will  cause  widespread  public  inconvenience  by 
stopping  the  whole  tramway  traffic. 

Macmorran,    K.C.    for   the   Stretford    Urban 
District   Council. — ^A   sale    was  constituted  by 


fixing  the  price.    The  only  dispute  is  as  to  the 
date  from  which  interest  is  to  be  paid. 

Eady,  J. — The  question  here  is  whether  the 
defendants  had  a  statutory  right  to  take  posses- 
sion of  the  plaintiff  company's  property.  I  can 
find  no  statute  authorising  them  to  take  posses- 
sion, unless  authority  can  be  found  in  sect.  48  of 
the  Tramways  Act  1870  (33  &  34  Vict.  c.  78), 
which  authorises  the  local  authority  *'by  notice 
in  writing  to  require  the  company  to  sell  their 
undertaking  upon  the  t<erms  of  paying  the  then 
value  (exclusive  of  any  allowance  for  past  or 
future  profits  of  the  undertaking  or  any  compensa- 
tion for  compulsory  sale  or  other  consideration 
whatsoever)  of  the  tramway,  and  all  lands,  build- 
ings, works,  material,  and  plant  of  the  company 
suitable  to  and  used  by  them  for  the  purposes  of 
their  undertaking.**  It  is  now  contended  that, 
notice  having  been  given  under  this  section, 
the  sale  had  been  actually  made,  and  that 
the  local  authority  is  entitled  to  take  pos- 
session. In  my  opinion  this  contention  is  not 
well  founded.  In  the  present  case  a  statutory 
notice  was  given,  but  no  agreement  was  come  to. 
I  am  quite  unable  to  say  that,  even  if  there  had 
been  a  concluded  agreement,  property  agreed  to 
be  sold  could  be  treated  as  actually  sold  without 
payment  being  made.  The  mere  fact  of  an  agree- 
ment for  sale  not  followed  by  payment  does  not 
entitle  a  purchaser  to  take  possession  of  the  pro- 

Serty,  unless  he  has  some  statutory  authority  to 
o  so.  In  my  opinion  the  wide  powers  conferred 
on  local  authorities  do  not  extend  to  authorise 
the  defendants  in  acting  in  the  way  they  have 
done.  Under  the  circumstances  it  is  the  plain 
duty  of  the  court  to  grant  an  injunction,  as  it  is 
manifest   the    defendants    have   exceeded    their 

?owers  and  done  acts  which  cannot  be  justified, 
'he  defendants  must  be  restrained  from  taking 
or  remaining  in  possession  of,  removing,  or  other- 
wise interfering  with  the  tramway  of  the  plain- 
tiff company. 

Solicitors  for  the  plaintiff  company,  Ayrton, 
Biscoe,  and  Barclay,  for  Brett,  Hamilton,  and 
Tarbolton,  Manchester. 

Solicitors  for  the  defendants,  Atistin  and 
Austin. 


KING'S  BENCH  DIVISION. 

Friday,  Now.  7, 1902. 

(Before  Lord  Alybbstone,  C.J.,  Wills  and 

Channell,  JJ.) 

Marsh  v.  Bantoft.  (a) 

Registration  of  voters — Volunteer — Absence  on 
actual  military  service — "  During  continuance  " 
of  war — Electoral  Disahilities  (Military  Service) 
Removal  Act  1900  (63  Vict.  c.  8).  ss.  1,  3— 
Electoral  Disabilities  Removal  Act  1891  (54  Vict, 
c.  11),  s.  2. 

A  volunteer  was  in  South  Africa  on  actual  military 
service  during  the  year  ending  the  \hth  July 
1902.  Peace  was  signed  on  the  Ibth  June  of 
that  year.  The  volunteer  claimed  to  be  put  on 
the  register  of  Parliamentary  and  heal  govem- 
msnt  voters  on  the  ground  that  he  woa 
entitled  to  this  under  sect.  1  of  the  Electoral 
Disabilities    {Military    Service)    Rem^yval    Act 

(a)  Beported  by  J.  Andkbw  Sisaaah,  Esq.,  BMTlster«fe-L«w. 
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1900,  CM  hnng  ahwnt  dwring  the  qualifying 
period  on  €totual  miUtary  g&rviee.  The  revinng 
oarrister  diBoUowed  his  claim  an  the  ground 
(hot,  under  sect,  3,  that  Act  only  applied  during 
the  continuance  of  the  ivar. 

Held,  on  appeal,  that  the  appellant  was  entitled  to 
he  placed  on  the  register,  as  the  Act  of  1900 
reUe»ed  him  of  residence  till  the  IStn  June 
1902,  and  the  Electoral  Disabilities  Act  1891, 
a.  2,  prevented  his  absence  after  that  date  in- 
validating his  claim. 

As  to  whether  the  words  of  sect.  3  of  the  Act  of 
1900  are  sufieient  to  cover  absence  after  the 
cessctOon  of  actuod  hostiliUes  when  such  absence 
was  a  necessary  resvU  of  the  continuance  of  the 
wen;  Qosre. 

Appbal  from  the  decision  of  Theobald  Mathew, 
reviaing  barrister. 

At  a  oourt  holden  before  the  barrister- at-law 
appointed  to  reyise  the  lists  of  voters  for  the 
borough  of  Ipswich,  on  the  22nd  Sept.  1902,  John 
Marsh  claimed  to  be  inserted  in  the  occupiers' 
list,  diyision  1,  of  the  Parliamentary  and  local 
^vemment  electors  for  the  parish  of  St.  Clement 
in  the  second  polling  district  of  the  St.  Clement's 
Ward  of  the  bbrongh  of  Ipswich. 

The  facts  of  the  case  were  as  follows : — 

John  Marsh,  who  was  a  soldier,  bad  been  absent 
in  Soath  Africa  on  militarj  service  duiing  the 
whole  of  the  twelve  months  previous  to  the 
15th  July  1902,  but  objection  being  made  to  the 
claim,  it  was  argued  that  the  claim  was  good 
under  the  Electoral  Disabilities  (Militant  Service) 
B«moval  Act  1900  (63  Yict.  c.  8)  notwithstanding 
his  absence. 

Two  other  persons,  whose  names  were  set  out 
in  the  schedule  thereunto  annexed,  claimed  to 
be  inserted  in  the  list  uuder  similar  circum- 
stances. The  revisiog  barrister  decided  that  the 
claim  of  John  Marsh  was  bad,  inasmuch  as  the 
war  in  South  Africa  had  come  to  an  end  on  the 
making  of  peace  in  June  1902,  and  the  absence 
of  John  Marsh  during  the  qualif  jinsp  period  was 
consequently  not  an  "absence  during  the  con- 
tinuance of  the  present  war,  within  the  meaning 
of  sect.  3  of  the  Act,"  and  he  disallowed  the  claim 
of  John  Marsh  and  the  two  other  persons. 

Electoral  Disabilities  (Military  Service)  Removal 
Act  1900  (63  Vict.  c.  8) : 

Seot.  1  (1).  A  person  shall  not  be  disqualified  for  being 
xepslered  for  voting  either  ae  a  Parliamentary  or  as  a 
looal  government  elector,  in  respect  of  a  qnalifioation 
for  which  any  residence  or  inhabitancy  i^  required  by 
reason  ouly  that  during  the  whole  or  any  part  of  the 
qnalifying  period  he  has  as  a  member  of  the  reserve, 
militui^  yeomanry,  or  volanteer  forces,  or  otherwise  as 
a  volunteer,  been  absent  on  actual  tervice  on  behalf  of 
tiie  Crown,  whether  beyond  the  seas  or  not. 

Sect.  3.  This  Act  shall  apply  only  to  absence 
during  the  oonttnuance  of  the  present  war  in  South 
Africa. 

Electoral  Disabilities  Removal  Act  1891  (54 
Vict  a  11) : 

Seat.  2.  A  person  shall  not  be  ditqualifled  from  being 
registered  (a)  in  the  Parliamentary  register  of  electors 
for  a  county  or  borough  in  reepect  of  his  inhabitant 
ooonpation  erf  a  dweUing- bouse  or  lodgings,  or  his  occu- 
pation of  any  land  or  tenement  (&)  in  the  iocal  govern- 
ment register  of  electors  for  a  ouunty  or  burongh  ia 
xaspeot  of  his  occupation  of  Any  houue  or  warehoufe, 
oounting-house,  shop,  buildiug,  i«iud,  or  t-iifiu<fnt.  hy 
-reason  only  that  during  pai*f>  «^f  the  q'lahiyiLg  ptriwd  nut 
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exceeding  four  months  at  any  one  time,  he  has  in  the 
performance  of  any  duty  arising  from  or  incidental  to 
any  office,  service,  or  employment  held  or  uudertaken 
by  him  been  absent  from  the  dwelling-house  or  lodgings, 
or  not  resided  in  or  within  the  required  distance  irom 
such  county  or  borough. 

Daldy, — The  appellant  here  w<is  admittedly 
absent  on  actual  military  daty  within  sect.  1.  The 
difficulty  arises  under  sect.  3.  What  is  meant  by 
continuance  of  the  war  in  South  Africa  P  No 
doubt  if  the  question  to  be  decided  was  whether 
or  not  a  Boer  was  an  alien  enemy,  then  the  time 
of  signing  the  peace  would  be  the  determining 
factor.  But  1  submit  a  broader  meaning  should 
be  put  here  upon  the  words  of  the  Act  if  the 
object  for  which  the  Act  was  passed  is  to  be 
attained.  I  contend  that  continuance  of  the  war 
here  must  be  construed  to  mean  not  merely  con- 
tinuance of  actual  hostilities,  but  also  continuance 
of  the  movements  and  operations  and  detentions 
of  troops  abroad,  which  necessarily  follow  the  end 
of  the  war  and  resuh  from  the  war.  The  Legis- 
lature could  not  have  intended  that  the  moment 
the  war  ended  the  soldiers  should  be  at  liberty 
at  once  to  return  to  residence  within  their 
electoral  district.  All  that  secc.  3  means  is  that 
the  Act  is  to  apply  only  to  the  late  South  African 
war.  [Channbll,  J.— Cannot  the  appellant 
excuse  want  of  residence  under  tliis  Act  till  the 
end  of  the  war,  and  the  remainder  of  the  qualify- 
ing period  under  the  Act  of  1891  P]  Yes,  I  think 
so.  Under  the  Electoral  Disabilities  Removal 
Act  1891  (54  Yiut.  c.  11)  a  Parliameotary  or 
local  government  elector  for  whose  qualification 
residence  is  necessary  is  not  to  lose  his  vote 
owing  to  absence  in  connection  with  his  duty  or 
service  for  a  period  of  not  moi*e  than  four  months 
during  the  qualifying  period  of  residence. 

Lord  Alybbbtonjb,  C. J.  —  We  are  not  all 
agreed  as  to  the  ground  of  our  decisioo,  but  we 
are  all  agreed  that  the  appellant  should  be  regis- 
tered. I  am  not  sure  that  I  do  not  take  too 
broad  a  view  of  the  meanins  of  the  words  of 
sects.  1  and  3  of  the  Act  of  1900,  but,^  however 
that  may  be,  I  am  content  to  rest  my  judgment 
on  the  construction  of  those  sections.  By  sect.  1 
it  is  enacted  that  a  person  shall  not  be  dis- 
qualified for  being  registered  as  a  Parliamentary 
or  as  a  local  ffovemment  elector  in  respect  of  a 
qualification  K>r  which  residence  or  inhabitancy  is 
required  by  roason  only  that  during  the  whole  ir 
any  part  of  the  qualifying  period  he  has  as  a 
member  of  the  reserve,  militia,  yeomanry,  or 
volunteer  forces,  or  otherwise  as  a  volunteer, 
been  absent  on  actual  military  service  on  behalf 
of  the  CrowQ,  whether  beyond  the  seas  or  not. 
And  by  sect.  3  it  is  deohured  that  this  Act  shall 
apply  only  to  absence  during  the  continuance  of 
the  present  war  in  South  Africa.  It  is  perfectly 
true  that  the  strict  grammatical  construction  of 
these  sections  would  draw  the  line  at  the  time 
the  peace  was  signed.  It  seems  to  me  that  this  is 
too  narrow  a  construction.  We  must  see  whether 
the  absence  did  not  arise  in  oonse<]^uenoe  of  the 
war,  and  we  must  construe  "during  the  con- 
tinuance of  the  war  **  to  apply  not  merely  to  the 
actual  continuance  of  hostiuties,  but  to  absences 
rendered  necessary  by  or  in  oonsequence  of  the 
war.  I  think,  upon  the  facts,  the  man  should  be 
registered,  but  in  future  case  of  absence,  say  in 
South  Africa,  the  revising  barrister  will  be 
unable  to  say  thsA  the  abeenoe  was  directly  in 


82 


MAGISTRATES*  CASES. 


K.B.  Div.] 


Williams  v.  Blakblby. 


[K3.  DiT. 


consequence  of  the  war,  and  so  there  will  be  no 
right  to  registration.  The  earlier  Act,  I  am  glad 
to  say,  gets  over  any  difficulty  in  the  matter,  but 
I  do  not  rely  solely  on  that  Act.  I  think  the 
words  of  the  Act  of  1900  are  sufficiently  wide  to 
cover  this  case. 

Wills,  J. — I  agree  that  the  appellant  is  en- 
titled to  be  registered,  but  I  confess  I  find  a 
difficulty  in  construiug  the  words  of  the  Act  of 
1900  so  liberally  as  the  Lord  Chief  Justice  has 
construed  them.  I  think  it  is  very  difficult  to  get 
out  of  those  wordii  more  than  they  say.  On  the 
narr'iwest  and  most  literal  construction  those 
words  are  amply  sufficient  to  cover  the  period  up 
to  the  signing  of  the  peace.  This  leaves  five  or 
six  weeks'  absence  to  be  accounted  for.  Then 
you  may  very  fairly  account  for  these  by  calling  in 
aid  the  Act  of  1891.  So  that  whatever  construc- 
tion is  put  on  the  Act  of  1900  the  appellant  should 
be  registered. 

Ohannbll,  J. — 1  agree,  and  base  my  judgment 

on  the  Act  of  1891.    A  case  similar  to  the  pi-esent 

one  cannot  occur  again.    I  will  not  therefore  go 

into  the  problem  of  the  construction  of  the  words 

of  the  Act  of  1900.  .         i    u       j 

Appeal  allowed. 

Solicitors  for  the  appellant,  Ayrton,  BUcoe,  and 
Barclay. 


Friday,  Nov.  7,  1902. 

(Before  Lord  Alybbbtonb,  O.J.,  Wills  and 

Ghannbll,  JJ.) 

Williams  v.  Blakblby.  (a) 

BegUtration  of  voters — Sttecession  to  qualifying 

property — By '* promotion    .     .    .     to  office*' — 

Wesley  an  mmister — Evidence  not  before  revising 

barrister — Municipal  Corporations  Act  1882  (45 

&  46  Vict.  c.  50),  «.  33  (1). 

Mere  proof  that  a  person  has  been  appointed  a 
Wesleyan  minister  is  not  enough  to  enable  the 
court  to  hold  that  he  has  been  promoted  to  an 
office  unthtn  sect.  33  (1)  o/  the  municipal  Cor- 
porations  Act  1882. 

The  court  cannot  in  registration  appeals  consider 
evidence  which  was  not  before  the  revising 
barrister  when  he  heard  the  objection  to  the 
appellant  being  retained  on  the  register,  though 
the  same  may  have  been  siibsequently  submitted 
to  him  and  made  by  him  an  exhibit  to  a  case 
stated, 

Appbal  from  the  barrister  appointed  to  revise 
the  list  of  Parliamentary  voters  and  burgesses 
for  the  city  of  ii-loucester. 

The  appellant's  name  was  entered  on  the 
register  as  follows : 

Polling  diBtriot,  No.  7. — Ooonpatioii  voters:  Divi- 
sion 3. 

Name  of  elector,  Williams,  Bev.  John. 
Place  of  abode,  6,  FAlkner-street. 
Nature  of  qualification,  dwelling-honae. 
Description  of  qnalifjing  property,  Falkner- street. 

At  the  hearing  before  the  revising  barrister  the 
following  facts  were  proved  or  admitted : — 

The  appellant  was  a  minister  of  the  Wesleyan 
Methodist  Connection.  Prior  to  Aug.  1901  he  was 
a  minister  of  the  Teignmouth  Circuit  and  resided 
at  Teignmouth,  Devon. 

(a)  Beported  by  J.  Ahdrxw  SiaAHAa,  Esq.,  Barri«ter-ftt-Lftir. 


His  anpointment  as  a  minister  of  that  circuit 
expired  by  effluKion  of  time  at  the  end  of  Aug. 
1901  on  the  expiration  of  three  years  from  the 
date  of  his  appointment  thereto. 

The  appointment  of  a  minister  was  made 
nominally  for  one  year,  but  in  practice  it  was 
continued  from  year  to  year  so  as  to  extend  to 
three  years  and  no  longer.  The  appointments 
were  made  by  the  conference  of  the  Connection 
at  their  annual  meeting  in  August. 

On  or  about  the  5th  Aug.  1901  the  appellant 
was  appointed  by  conference  to  the  Gloucester 
Circuit  in  succession  to  the  Bev.  E.  H.  Simpson, 
whose  appointment  on  the  Gloucester  Circait 
expired  by  effluxion  of  time  at  the  end  of  that 
month. 

On  or  about  the  last  day  of  Aug.  1901  the 
appellant  entered  upon  the  occupation  of  the 
qualifying  premises,  which  is  the  manse  provided 
by  the  Connection  for  the  accommodation  of  one 
01  the  ministers  of  the  Circuit. 

The  Rev.  E.  H.  Simpson  left  the  house  about 
three  days  before  the  appellant's  arrival ;  but 
this  was  a  matter  of  convenience.  He  was 
entitled  to  remain  until  the  appellant's  arrival 

The  manse,'  wbich  was  vested  in  trustees,  was 
occupied  by  the  minister  rent  free,  and  was 
partially  furnished  bv  the  Circuit.  The  minister 
as  occupier  was  liable  for  the  rates.  He  was 
entitled  on  appointment  to  a  fixed  stipend  from 
the  Circuit,  which  might  be  supplemented  by 
further  allowances  varying  according  to  circum- 
stances. 

It  was  contended  on  behalf  of  the  appellant 
that  he  had  succeeded  to  the  qualifying  {property 
by  promotion  to  an  office — viz.,  the  ministry  of 
the  Gloucester  Circuit — and  that  the  occupancy 
and  rating  of  his  predecessor  Simpson  was  equi- 
valent to  the  occupation  and  rating  of  himHolf 
under  sect.  33  of  the  Municipal  Corporations  Act 
1882  (45  &  46  Vict.  c.  60). 

The  revising  barrister  thought  the  appointment 
to  the  ministry  of  the  Gloucester  Circuit  was  not 
promotion  to  an  office  within  the  section,  and  he 
removed  the  appellant's  name  from  the  list  of 
burgesses:  (see  Foster  v.  Mulhall,  10  Ir.  Com. 
Law  Rep.  532). 

There  was  another  appeal,  of  one  the  Bev.  Henry 
Smith,  in  which  the  facts  and  the  decision  of  the 
revising  barrister  were  similar  to  those  above 
stated. 

The  following  memorandum  was  annexed  to 
the  case  by  the  revising  barrister : 

Since  this  oaae  was  stated  the  solicitors  far  the  appel- 
lant have  produced  to  me  a  print  of  the  WesLByan 
Methodist  Chapel  model  deed,  under  the  tnuts  of 
which  the  qualifying  premises  in  his  case — viz.,  6, 
Falkner-atreet — are  held.  Also  a  copy  of  a  conveyance 
upon  tmst,  dated  the  19th  June  1883,  nnder  which  are 
now  held  the  qualifying  premises  on  Bev.  Henry  Smith's 
case.  Neither  of  the  documents  was  prodaced  at  the 
registration  ooort,  though  I  expressly  desired  to  be 
informed  of  the  terms  of  the  tmsts  under  which  the 
manses  were  held.  I  cannot  say  how  far  these  doon- 
ments  wonld  have  affected  my  decision ;  bat  I  have,  at 
the  solicitor's  request,  consented  to  annex  them  to  the 
oase,  and  I  have  marked  them  A  and  B,  the  solicitors 
undertaking  to  produoe  the  originals  if  required. 

The  exhibits  annexed  to  the  case  consisted  of 
the  conveyances  of  the  sites  of  the  manses  to 
trustees,  and  they  set  out  the  trusts  upon  which 
the  sites  and  the  manses  to  be  erected   thereon 
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trere  to  be  held.  It  is  not  necessary  to  set  oat 
these  trasts,  as  it  will  be  seen  that  the  ooarb 
lef  Qsed  to  oonsider  them. 

Manicipal  Corporations  Act  1882  (45  &  46 
Tict.  c  50) : 

Seot.  33  (1).  Where  a  person  suooeede  to  qualifyiiig 
property  by  .  .  .  promotion  to  a  benefioe  or  offioe, 
then,  for  the  pnrpoee  of  qnalifioation,  the  ooonpanoy  of 
the  property  by  a  predeoessor  in  title,  and  the  rating  of 
the  predeoeasor  in  respect  thereof,  ahall  be  equivalent  to 
the  oooapanoj  and  rating  of  the  snooessor ;  and  rating 
in  the  name  of  the  predeoessor  shall,  ontil  a  nevr  rate 
is  made  aft^r  the  snooession,  be  equivalent  to  rating 
in  the  name  of  the  snooessor ;  and  the  snooessor  shall 
not  be  reqnir  d  to  prove  his  own  residence,  ooonpanoy, 
or  rating  bef%  re  the  snooession. 

Sect.  33  of  the  Municipal  Corporations  Act 
1882  was  taken  from  sect.  11  of  the  Municipal 
Corporations  Act  1835. 

BoMU  for  the  appellant.  —  The  revising 
barrister  held  that  the  post  or  position  of  a 
Wesleyan  minister  was  not  an  office  within  the 
meaning  of  the  Act.  He  thought  that  the  Irish 
case  of  Foster  ▼.  Mtdhall  (sup.)  so  decided.  In 
tbis  he  was  mistaken.  There  were  two  points 
raised  in  that  case.  The  first  was  whether  or  not 
the  position  or  post  of  a  minister  was  an  office 
within  the  provisions  of  the  Act  then  in  force, 
which  are  practically  in  the  same  terms  as  the 
Manicipal  Corporation  Act  1882,  s.  33.  The 
second  qoestion  was,  admitting  the  minister's 
post  was  an  office,  did  the  qualifying  premises  in 
fact  oome  to  the  minister  in  consequence  of  his 
promotion  to  that  office.  The  court  decided  only 
the  second  question.  It  held,  on  the  evidence, 
that  his  promotion  to  the  post  of  minister  did  not 
entitle  the  minister  to  the  premises.  He  was  not 
entitled  of  right  to  be  admitted  on  promotion, 
and  at  any  time  the  trustees  could  turn  him  out. 
The  trust  deeds  exhibited  to  the  case  show  that 
here  the  facts  are  quiteftdifferent.  Here  his  pro- 
motion to  the  minisny  —  promotion  simply 
means  appointment — entitlps  him  of  right  to  the 
occupation  of  the  manse.  The  trustees  have  no 
power  to  object  to  his  entering  upon  it.  [Chan- 
NELJLy  J. — The  trust  deeds  are  no  part  of  the 
case.  We  cannot  consider  evidence  which  was 
never  produced  before  the  barrister.] 

Lord  Alvbsstonb,  C.J. — I  do  not  wish  to 
express  any  opinion  on  facts  which  are  not  before 
us.  It  ma^  be  that  a  Wesleyan  minister  does 
hold  an  office,  but  it  is  quite  impossible  to  say 
that  because  he  is  a  Wesleyan  minister  he  does 
hold  an  office.  All  that  the  case  here  states  is 
that  the  appellant  was  appointed  by  the  confer- 
ence to  the  Gloucester  Circuit  in  succession  to 
the  Bev.  E.  H.  Simpson,  and  after  such  appoint- 
ment he  entered  upon  the  qualifying  premises. 
The  revising  barrister  has  thought  that  the 
appointment  was  not  promotion  to  an  office. 
Promotion  means  appointment;  but,  if  we  are 
asked  to  say  that  the  position  of  a  Weslevan 
minister  is  an  office,  facts  must  be  brought  before 
the  revising  barrister  to  show  that  it  is  an  office. 
It  must  not  be  thought  that  facts  not  brought 
before  him  can  be  brought  before  this  court. 
The  appeal  must  be  dismissed. 

Wills,  J. — I  agree. 

Chakvbll,  J. — I  agree.  It  is  impossible  to 
take  judicial  notice  of  the  fact  that  a  Wesleyan 
minister  holds  an  office,    I  cannot  then  find  any- 


thing in  the  case  to  show  he  is,  and  I  do  not 
express  any  opinion  as  to  the  effect  of  the  deeds 
which  were  not  before  the  revising  barrister. 

Appeal  diemiBsed, 

Solicitors  for  the  appellant,  Stock  and  Co, 


Monday,  Jan.  19, 1903. 

(Before  Lord  Alybbstokb,  C.J.,  Wills  and 

Channbll,  JJ.) 

Be  AN  Abbit&atiok  bbtwebn  Ilfobd  Gas 
Company  and  Ilfobd  Ubban  Distbict 
Council,  (a) 

Tra/mways — Interference  vnth  gas  maine  and  ssr- 
vtce  pipes — Arbitration — Jurisdiction  of  arhi- 
trator— 'Tramways  Act  1870  (33  A  34  Vict,  c.  78), 

SS,  dU,  Ov, 

An  arbitrator  appointed  to  determine  a  difference 
arieing  under  sect.  30  of  the  Tramtoays  Act  1870 
has  jurisdiction  to  order  gas  maine  already  laid 
down  to  be  lowered^  so  that  any  nev)  service 
pipes  might  be  carried  horizontally  underneath 
tne  concrete  bed  of  the  tramway ;  and  he  further 
can  order  siAch  gas  mains  to  be  moved  laterally 
to  etuih  a  distance  as  to  enable  access  to  be 
obtained  to  them  without  interference  toith  the 
concrete  bed. 

Motion  on  behalf  of  the  district  council  to  set 
aside  or  remit  to  the  arbitrator  an  award  under 
the  Tramways  Act  1870  on  the  ground  that  he 
had  exceeded  his  authority. 

The  district  council  had  obtained  powers  to  lay 
down  a  tramway  from  Leys-street,  Uford,  to  Cran- 
brook-road  for  a  distance  of  about  two  milee  three 
furlongs.  Along  this  road  the  gas  company  had  a 
4in.  gas  main  laid  from  13in.  to  2ft.'  below  the 
surface.  Along  a  certain  portion  of  the  road 
between  Brisbuie-road  and  the  beginning  of  Leys- 
street  was  another  18in.  main  at  a  depth  of  about 
3ft.  9in.  A  portion  of  the  road  had  houses  on 
both  sides,  another  portion  fewer  houses,  but  the 
larger  portion  had  no  houses  at  all,  though  the 
land  might  ultimately  be  built  on. 

If  such  in  fact  happened  the  existing  gas  main 
would  be  inadequate. 

The  tramway  was  laid  in  a  bed  of  concrete,  and 
it  was  conten&d  on  behalf  of  the  gas  company 
(1)  that  in  consequence  of  the  bed  being  2ift. 
deep,  owing  to  the  position  of  the4in.  main,  it  would 
be  impossihle  to  make  fresh  service  pipes  as  they 
might  from  time  to  time  be  required  to  supply 
new  customers  without  cutting  through  the  con- 
crete where  the  house  was  on  the  far  side  of  the 
main;  (2)  that  as  regards  certain  service  pipes 
which  were  in  existence  before  the  tramway  was 
built  connected  with  the  18in.  main,  these  had 
been  crossed  and  embedded  in  the  concrete,  which 
would  make  it  more  difficult  to  get  at  them 
for  repairs,  and  that  being  emMdded  would 
increase  the  production  of  naphthalin  in  such 
pipes ;  and  (3)  that  as  in  many  places  the  gas 
main  ran  actually  under  or  near  the  tramway  it 
would  be  more  difficult  to  get  at  the  main  to 
repair. 

The  arbitration  was  held,  and  the  award  of 
the  arbitrator,  after  reciting  the  Acts  under 
which  the  tramways  were  constructed,  and 
sects.  30  and  33  of  the   Tramways  Act  1870; 

(a)  Beported  by  W.  os  B.  Hbebbbt,  B>q.,  BuTlst«r-at-LftW. 
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and  also  reoiting  that  the  gas  oompany  were 
unable  to  supply  a  ouatomer  with  gas  owing 
to  the  obBtruction  caused  hy  the  eoncrete,  &c.,  of 
the  tramway,  and  that  other  oases  were  occurring 
in  which  they  were  presented  from  supplying 
their  customers  by  reason  of  the  construction  oi 
the  tramways;  and  also  reciting  that  the  gas 
company  had  given  notice  to  the  district  council 
to  lower  and  otherwise  alter  the  position  of  the 
mains  and  service  pipes  to  that  extent  and  in 
such  manner  as  would  not  endanger  such  main 
or  pipe,  or  interfere  with  or  impede  the  supply  of 
gas,  and  that  the  council  bad  refused  or  neglected 
to  comply  with  such  notice ;  and  after  further  recit- 
ing that  differences  had  arisen,  and  that  the  Board 
of  Trade  had  appointed  him  as  arbitrator,  he 
awarded  and  adjudged  as  follows  : 

That  the  gas  mains  laid  down  between  the  oom- 
meooement  of  the  said  tramway  in  Cranbrook*road  shall 
be  lowered  to  a  svffioient  extent  to  admit  of  seKvioe 
pipes  between  the  main  and  the  hoases  on  the  aide  of 
the  tramvay  remote  from  the  main  being  laid,  bo  as  to 
enable  these  service  pipes  to  be  oarried  horiiontaUy 
under  the  bottom  of  the  trenoh  in  which  the  electric 
oondnita  are  placed,  without  having  to  cat  through  any 
concrete  which  may  be  used  under  the  bottom  of  such 
trench.  In  those  ca-tes  where  the  position  of  the  gas 
main  is  underneath  the  tramway,  or  so  close  to  it  that 
access  to  the  gas  main  could  not  be  conveniently  effected 
without;  interference  with  the  iramway,  the  gas  main 
shaU  be  moved  lateraHy  to  such  a  distance  as  to  enable 
sQoh  access  to  be  obtained  without  interference  with  the 
on^cete  tn-nch  under  the  tramway. 

It  was  sought  to  set  aside  the  award  on  the 
grounds  that,  so  far  as  the  cases  where  it  was 
alleged  that  the  gas  company  were  prevented 
from  supplying  their  customers,  those  weve  all 
cases  where  it  was  alleged  that  the  company 
could  not  supply  fresh  customers,  and  were  not 
cases  of  existing  service  pipes,  and  that  the  arbi- 
trator had  no  jurisdiction  to  deal  with  such  cases 
as  being  outside  sect.  30  of  the  Tramways  Act 
1870.  Farther,  that  he  had  no  jurisdiction  undeiP 
sect.  30  to  deal  with  the  position  of  the  gas  main 
with  reference  to  the  same  being  moved  laterally. 

By  the  Tramways  Act  1870  (33  &  34  Yict. 


±jy  tne  i 
J.  78),  8.  30 : 


For  the  pnopose  of  making,  forming,  laying  down, 
maintaining,  repaizing,  or  renewing  any  of  their  tram- 
ways, the  promoters  may  from  time  to  time,  where  as 
far  as  it  is  necessary,  or  may  appear  expedient  for  the 
purpose  of  preventing  frequent  interruption  of  the 
traffic  by  repairs  or  works  in  connection  with  the  same, 
alter  the  position  of  any  mains  or  pipes  for  the  supply 
of  gas  or  water,  or  any  tube,  wires,  or  apparatus  for 
telegraphic  or  other  puroposes,  subject  to  the  provisions 
of  this  Act,  and  also  subject  to  the  following  restric- 
tions ;  (that  is  to  say) :  (1)  Before  laying  down  a  tram- 
way in  a  road  in  which  any  mains  or  pipes  or  tabes  or 
appasatua  may  be  laid,  tiw  promoters  shnll,  whether 
they  eou'emiilate  altering  the  position  of  any  such 
mains  or  pipes,  wires  ov  apparatus,  or  act,  give  seven 
days'  notice  to  the  oompany,  persons  or  person,  to  whom 
such  mtitM-  Off  pipes,  tubes,  wires,  or  appasatus  may 
belong,  or  by  whom  they  are  controlled,  A  their  inten- 
tion to  lay  down  or  alter  the  tramway,  and  shall  at  the 
same  time  deliver  a  plan  and  section  of  the  proposed 
work.  If  it.  fthould  appear  to  any  such  oompany  or 
ptrsoQ  that  the  construction  of  the  tramway  as  pro- 
posed' wooU  I  ndanger  any  such  main  or  pipe,  tube,  wire, 
or  apvaratup,  or  interfere  with  or  impede  the  supply  of 
water  or  gas  or  the  telegraphic  or  other  communicatioB, 
such  owuiiiAiiy.  s*t  pereoiiM  (a*  the  ease  may  be)  may  ^ve 


notice  to  the  promoters  to  lower  or  otherwise  alter  tba 
position  of  the  said  m^lns  or  pipes,  tubes,  wires,  or 
apparatus  in  such  manner  as  may  be  oonsidered  neces- 
sary, and  any  diffenenoe  as  to  the  necessity  of  any 
such  lowering  or  alteration  shall  be  settled  in  manner 
provided  by  this  Act  for  the  settlement  of  differences 
between  the  promoters  and  other  companies  or  persons, 
and  all  alterations  to  be  made  under  this  section  shall 
be  made  with  as  little  detriment  and  inoonvenienoe  to 
the  company  or  person  to  whom  such  mains  or  pipes, 
tubes,  wires,  or  apparatus  may  belong  or  by  whom  the 
same  are  controlled,  or  to  the  inhabitants  of  the'distriot 
as  the  circumstances  will  admit,  and  under  the  superin- 
tendence of  such  oompany  or  person,  or  of  their  sur- 
veyor or  engineer,  if  they  or  he  think  fit  to  attend  after 
receiving  not  less  than  forty -eight  hours  for  that 
purpose,  which  notice  the  promoters  are  hereby 
required  to  give. 

And  by  sect  33 : 

If  any  diiEerence  arises  between  the  promoters  or 
lessees  on  the  one  hand,  and  any  local  authority  or  road 
authority,  or  any  gas  or  water  oompany,  or  any  com- 
pany, body,  or  person  to  whom  any  sewer,  drain,  tube, 
wires,  or  apparatus  for  telegraphic  or  other  purposes 
may  belong,  or  any  other  company,  on  the  other  hand, 
with  respect  to  any  interference  or  control  ezeroiBed,  or 
claimed  to  be  exercised,  by  them  or  him,  or  on  their  or 
his  behalf,  or  by  the  pBomoters  or  lessees  by  virtue  of 
this  Act  in  relation  to  any  tramway  or  work,  or  in 
relation  to  any  work  or  proceeding  of  the  local  authority, 
road  authority,  bod^  company,  or  person,'  or  with 
respect  to  the  propiiety  of  or  the  mode  of  ezeoutian  of 
any  work  relating  to  any  tramway,  or  with  respect  to 
the  amount  of  any  compensation  to  be  made  by  or 
to  the  promoters  or  lessees,  or  on  the  question  whether 
any  work  is  such  as  ought  reasonably  to  satisfy 
the  local  authority,  road  authority,  body,  oompany, 
or  person  concerned,  or  with  respect  to  any  other 
subject  or  thing  regulated  by  or  comprised  in  this 
Act,  the  matter  in  difference  shall  (unless  otherwise 
provided  by  this  Act)  be  settled  by  an  engineer  or 
other  fit  person  as  referee  by  the  Board  of  Trade  on 
the  application  of  either  P^M^y*  and  the  ezpeoses  of 
the  referenee  shall  be  borne  and  paid  as  the  referee 
directs. 

C.  A,  BusseU,  K.O.  (Whaieley  with  him)  for  the 
district  council. 

Lord  Coleridge,  K.C.  and  Mayer  for  the  gas 
company. 

Lord  Alybkbtonb,  O.J. — I  have  listened  with 
the  greatest  attention  to  the  argument  of  Mr. 
Russell,  which  seems  to  me  to  put,  in  various 
forms,  the  main  objection  that  he  takee  to  this 
award — ^namely,  that  it  is  bad,  because  it  pur- 
ports to  order  the  lowering  of  a  main  with 
reference  to  future  supply  of  gas.  I  will  d^ 
with  the  second  part  of  the  ainurd  when  I  have 
dealt  with  the  main  duty  of  the  arbitrator  under 
the  section.  It  seems  to  me  that,  when  this  Act  is 
oonsidered,  this  arbitrator  undoubtedly  had  juris- 
diction to  entertain  the  question  which  he  did  enter- 
tain, and  to  make  the  award  which  he  has  made. 
We  have  not  the  least  right,  even  if  we  had  any 
materials,  to  criticise  the  way  in  which  he  has 
ordered  the  work  to  be  carried  out,  assuming  that 
it  was  within  his  jurisdiction.  The  statute  by 
sect.  30  begins  by  giving,  as  Mr.  Russell  has 
pointed  out,  the  tramway  company  a  power  of 
lowering  the  pipes.  Of  course,  anyone  who  has 
any  knowledge  of  these  Acts  of  Parliament 
knows  that  persons  who  are  going  to  construct 
important  works»  whioh  will  ii&rfere  with  other 
important  works^  are  not  meant  to  be»  and  nerver 
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are  made,  judges  in  their  o?m  oaBes,  and  although 
the  section  gives  power  to  the  tramway  company 
to  lower  mains  and  pipes,  the  general  power  and 
the  operaMve  part  of  the  section  is  contained  in 
sab-sect.  (1)  and  the  following  sub-sections.    By 
sab-sect.  (1)  it  is  provided  tluit :  "  Before  laying 
down  a  tramway  in  a  road  in  which  any  mains  or 
pipes    .    .    .    may  be  laid,  the  promoters  shall, 
whether  they  contemplate  altering  the  position 
of  any  such  mains  or  pipes    ...    or  not,  give 
seven  days'  notice  to   the  company,  persons,  or 
person  to  whom  such  mains  or  pipes    .    .    .    may 
Delong  or  by  whom  they  are  controlled,  of  their 
intention  to  lay  down  or  alter  the  tramway,  and 
shall  at  the  same  time  deliver  a  plan  and  section  of 
the  proposed  work."  That  is  not  for  the  purpose  of 
showing  what  they  are  going  to    do,  but  what 
they  propose  to  do,  in  order  that  the  parties  may 
be  in  a  position  to  ask,  if  they  think  fit,  for 
arbitration.     **  If  it  should  appear  to  any  such 
gas  company  or  gas  person  "—I  read  that  in,  of 
course — '*  that  the  construction  of  the  tramway 
as  proposed   would  endanger  any  such  main  or 
pipe    ...    or   interfere  with    or  impede  tbe 
supply  of  any  such  water   or  gas    .    .    .    such 
company  or  person  (as  the  case  may  be)  may  give 
notice  to  the  promoters  to  lower  or  otherwise  alter 
the  position  of  the  said  mains  or  pipes    .    .    . 
in  such  manner  as  may  be  considered  necessary." 
That,  of  course,  means  considered  necessary  by 
the  person  making  the  demand.       Again,  they 
are  not  to  be  the  judges  in  their  own  case,  for 
"  any  difference  as  to  the  necessity  of  any  such 
lowering  or  alteration  shall  be  settled  in  manner 
provided  by  this  Act  for  the  settlement  of  differ- 
ences."    Then  in  sect.  32  the  rights  of  persons 
who  have  statutory  powers  to  open  roads  is  pre- 
served with  reference   to  future  pipes  or  mains, 
or  tubes,  but  they   are  to  exercise  their  powers 
under  certain  restrictions,  with  regard  to  notice, 
with  regard  to  the  paymrait  of  damage,  and  with 
regard  to  possibly  some  determination  of  differ- 
ences in  that  case.     Sect.  83  provides  for  the 
appointment  of  an   arbitrator  by  the  Board  of 
l^de  if  any  differences  arise.    It  is,  to  my  mind, 
perfectly  plain  that  the  arbitrator,  in  deciding 
what  he  wul  order  to  be  done  when  a  difference 
haa  arisen  under  sect.  33  will  not  disregard,  and 
ought  not  to  disregard,  the  powers  and  rights  that 
are  given  to  both  parties  under  beet.  32,  but  it 
does  not  in  any   way    show    that    he    has    no 
power  to   order  what  he  has   ordered  in  this 
case;  to  point  out  that  the  gas  company  have 
certain  rights   reserved    to   them    with  regard 
to   breaking   up   and   openine  roads,  and  that 
they  must    exercise  those  rights  in   the  future 
under  the  provisions  of  sect.  32.    The   question 
and  the  only  question  is,  had  the  arbitrator  juris- 
diction  to   make   this    award   under  sect.  30  P 
Without   goinff  through   the  whole  award,  and 
only  remembenng  that  the  arbitrator  who  made 
it  is  a  gentleman  of   considerable  experience  in 
such  matters,  what  he   does  is — so  far  as  it  is 
materiid  to  be  mentioned — to  recite  the  demand 
of  the  gas   company,  and,  accordingly,  shortly 
before  the  operative  part  of  the  award,  he  recites 
that  "  the    gas    company  have    given  notice  to 
the  Ilford  Urban  District  Council  to  lower  or 
otherwise   alter  the  position  of   the  mains  and 
service    pipes   along    the    whole   of   Ley-street^ 
Horns-road,  Tanners-lane,  and  to  the  end  of  the 
tramway   route  -at  Barkingside  to  such  extent 


'  and  in   such  manner  as  will  not  endanger  any 
such  main  or  pipe  or  interfere  with  or  impede  the 
supply  of  gas.       Therefore  the    arbitrator  has 
perfectly  plainly  kept  in  view  what  his  duties  and 
responsibilities  are  under  the  Act.    He  has  to  be 
satisfied  that  there  is  a  case  for  the  mains  being 
endangered  or  the  supply  of  gas  from  the  mains 
being  interfered  with.    1  agree  with  Mr.  xCussell's 
argument   that  this  section    relates  to  existing 
mains,  but  when  you  get  an  existing  main  in  a 
street,  what  is  a  main  there  for  P    It  is  not  there 
to  bottle  up    gas  which   will   remain   in    it  for 
ever;  it  is  for  the  purpose  of  supply.    How  is 
gas   supplied  P      Of   course,  the  argument  has 
shown    what  I  hope  we  knew  before,  that  it  is 
to  be  supplied   by  means  of  service  pipes,  and 
those  service  pipes  have  to  be  put  into  tne  main 
in    order  to  get  the    gas  out  of  the  main.    It 
appears — at  any  rate,  it  is  a  matter  which  the 
arbitrator  may  consider — tha.t  it  is  desirable  that 
these   service    pipes    shall    run   horizontally  — 
desirable  in  the  interests  of  the  people  who  are 
going  to  have  the  gas.    Bememberin^  that  there 
is  an  existing  main,  and  that  that  existing  main 
is  to  be  used  for  the  supply  of  gas,  the  arbitrator 
has  to  consider  whether  the  construction  of  the 
concrete     platform — this   maesive    construction 
extending  not  over  the  whole  of  the  road,  but  over 
parts  of  the  road  in  a  great  many  of  the  cases — may 
endanger  the  pipes  and  interfere  with  the  supply. 
Jn    view    of    that  interference,    what    has    he 
awarded  P     He  has  awarded  that  the  gas  mains 
at  certain  points  **  shall  be  lowered  to  a  sufficient 
extent  to   admit  of  service  pipes  between  this 
main  and  the  houses  on  the  side  of  the  tramway 
remote  from  the  miun  being  laid  so  as  to  enable 
these  service  pipes    to  be   carried  horizontally 
under  the   bottom  of    the  trench    in  which  the 
electric    conduits  are  placed  without  having  to 
cut  through    any  concrete  which  may  be  used 
under  the  bottom  of  such  trench."     The  arbi- 
trator considered  obviously  that  it  was  a  desir- 
able thing  that   the    service  pipes    should  be 
horizontal,  and,  accordingly,  when  he  deals  with 
the  question  of  what  is  to  be  the  alteration,  so 
that  the  supply  of  gas  may  not  be  interfered 
with,  he  says  that  ]fou  are  to  lower  this  existing 
main    so  that  service    pipes  from    it   may  run 
horizontally  without  having  to  cut  through  con- 
crete.  So  stated,  how  can  it  be  possible  to  suggest 
that  that  is  not  an  award  which  deals  with  the 
question  of  the  tramway  if  coLstructed  and  the 
pipes  unaltered  leading  to  an  interference  with  the 
supply  of   gas  P    It  is  very  difficult  indeed  to 
imagine.    It  is  obvious  that  with  the  pijpes  there 
and  the  tramway  there  you  ought  to  have  the 
pipes   at   a   certain    depth   in   order  that  the 
supply  of  gas  may  not  be  interfered  with,  in  order 
that,  instead  of  having  to  dip  down  your  service 
pipe  underneath  the  concrete  bed,  yon  may  be 
abl»  to  run  it  horizontally.    It  is  the  construction 
of  the  tramway  which  necessitates  that»  and  that 
would  be,  if  luudtered,  an  interference  with  the 
supply.    The  next  matter  that  he  awards  is  that 
"Jn.  those  cases  where  the  position  of  the  gas 
main  is  under  the  tramway  or  so  close  to  it  that 
access  to  the  gas  main  could  not  be  conveniently 
effected  without  interfeience  with  the  tramway, 
the  gas  main  shall  be  moved  laterally  to  such  a 
distuice  as  to  enable  such  access  to  be  obtained 
without  interference  with  the  concrete   tuench 
under  the  tramway."    I  have  already  pointed  out 
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that  he  is  not  only  dealing  with  the  question  of 
interference,  but  he  is  dealing  with  the  qnestion 
of  endangering.  Gas  pipes  have  to  be  repaired, 
gas  pipes  have  to  be  tapped,  and  they  have  to  be 
got  at.  Here  is  a  very  solid  massive  construction, 
and  he  says,  in  the  exercise  of  his  judgment,  that 
for  the  safety  of  the  pipes  and  for  the  convenience 
of  the  pipes — that  is  to  pay,  for  the  convenience 
of  the  supply  of  gas — you  are  not  to  leave  the 
gas  main  underneath  the  concrete  construction 
or  80  close  to  it  that  you  cannot  get  properly  at 
the  gas  main.  Again,  I  have  no  doubt  that  the 
award  was  perfectly  right  on  the  merits,  but  that 
is  not  for  us.  How  can  we  pos^iblj^  say  that  that 
is  not  an  exercise  of  his  jurisdiction  under  this 
section.  I  have  really  been  unable  to  discover 
why  this  jurisdiction  is  cut  down  by  the  latter 
pection — 32 — which  preserves  to  the  gas  company 
the  right  to  open  roads  with  protection  given  to 
the  tramway  company  which  ex  hypothesi  would 
already  be  there.  To  say  that  is,  to  my  mind,  to 
lose  sight  of  the  fundamental  primiples  that 
should  be  borne  in  mind  in  construing  Acts  of 
Parliament  of  this  kind.  I  am  of  opinion  that  as 
soon  as  the  section  is  read  and  the  award  is  read, 
Major- General  Hutchinson  i>ot  only  had  juris- 
diction, but  has  awarded  in  accordance  with 
the  jurisdiction  of  the  Act  of  Parliament. 

Wills,  J. — I  have  carefully  read  the  sections 
of  the  Act  of  Parliament  bearing  upon  this 
matter,  and  I  come  to  the  conclusion  that  the 
arbitrator  has  done  just  exactly  the  very  thing 
which  the  Act  of  Parliament  intended  him  to  do. 


Ohannbll,  J.— I  agree. 


Motion  refused. 


Solicitors :  /.  S.  Tyler ;  Pettiver  and  Pearkee, 
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Wakefield  Cobpobation  v.  Cooke  and 

OTHEBS.(a) 
APPEAL  FBOM  THE   KIMO'S  BENCH   DIVISION. 

Local  government — Private  street  works — High- 
way repairable  by  inhabitants  at  large — 
Decision  of  justices — Res  judicata — Estoppel — 
Wakefield  Corporation  Jet  1887  (50  &  51  Vict, 
c.  htxi.),  8s,  29,  30,  31— Private  Street  Works 
Act  1892  (55  &  56  Vict.  e.  57),  ss.  6,  7,  8. 

When  frontagers  object  to  the  proposals  of  a  local 
authority  to  execute  private  streets  works  under 
sect.  6  of  the  Private  Street  Works  Act  1892,  upon 
the  ground  that  the  alleged  **  street  "is  a  highway 
repairable  by  the  inJicAitants  at  large,  the  deci- 
sion of  justices  that  this  objection  is  wUid  is  con- 
clusive and  estops  the  local  authority  in  any 
subsequent  proceedings  under  the  Act  in  respect 
of  the  same  street. 

Beg.  V.  Hutohings  (44  L.  T.  Bep.  364 ;  6  Q.  £. 
Siv,  300)  distinguished, 

(a)  Beported  by  J.  H.  Williams,  Eaq.,  Bvrliter-tt-Law. 


Appeal  of  the  defendants  from  the  judgment  of 
the  Divisional  Court  (Lord  Alverstone,  C.J., 
DarlinflT  and  Cfaannell,  JJ.)  upon  a  special  case 
stated  by  justices. 

On  the  11th  Dec.  1900  the  Wakefield  Corpora- 
tion approved  a  resolution  of  the  woik^  fom- 
mittee  that  the  corporation  should,  in  pursuanoe 
of  sect.  29  of  the  Wakefield  Corporation  Act  1887 
(50  &  51  Vict.  c.  Ixxi ),  execute  private  street 
works  in  Sludge-lane,  extending  from  Eastmoor- 
road  for  350  yards,  the  workfl  being  to  "  sewer, 
level,  metal,  flag,  curb,  channel,  and  make  good 
such  street " ;  and  that  the  surveyor  should  pre- 
pare a  specification  of  the  woiks  with  plans  and 
sections,  au  estimate  of  the  probable  expenses  of 
the  works,  and  a  provisional  apportionment  of 
the  estimated  expenues  among  the  premises  liable 
to  be  charged  there wirh. 

On  the  12th  Feb.  1901  the  corporation  by 
resolution  approved  the  specifications  with  plana 
and  B^ctioup,  the  eatiuiate  <if  the  probable 
expenses,  and  the  provi8ioii.il  apportionment, 
prepared  by  the  surveyor,  aud  directed  that  the 
resolution  should  be  published  and  copies  served 
as  required  by  the  Act. 

The  resolution  was  published,  and  copies  were 
served  on  the  frontagers  as  required  by  the  Act. 

Cooke  and  other  person <>,  who  were  included  in 
the  provisional  apportionment,  by  separate  notices 
objtct*^  d  to  the  proposals  of  the  corporation  upon 
the  grounds  that  Sludge-lane  was  not,  and  did 
not  form  part  of,  a  '*  street"  within  the  meaning 
of  the  Act,  and  was  a  highway  repairable  by  the 
inhabitants  at  large. 

Another  frontager  made  the  further  objection 
"  that  the  said  alleged  street  is  a  highway  repair- 
able by  the  inhabitants  at  large,  and  was  so  found 
to  be  by  the  justices  of  the  city  of  Wakefield  at  a 
court  of  summary  jurisdiction  on  the  6th  Jan. 
1898." 

On  the  10th  July  1901  the  corporation,  pur- 
suant to  sect.  31  of  the  Act,  applied  to  a  court  of 
summary  jurisdiction  to  appoint  a  time  and  place 
for  determining  the  matter  of  all  the  said  objec- 
tions ;  and  a  time  was  appointed. 

At  the  hearing  the  objectors  objected  that  the 
matter  was  res  judicata,  and  a  certified  copy  of  an 
order  of  justices,  dated  the  6th  Jan.  1898,  was 
put  in. 

That  order  recited  a  resolution  of  the  corpora- 
tion under  the  private  Act,  on  the  9th  March 
1897,  approving  the  specification,  plans,  and 
sections  for  private  street  works  in  Sludge-lane, 
the  estimate,  and  provisional  apportionment,  and 
directing  publication  and  service  of  copies  of  the 
resolution  ;  and  recited  the  due  publication  and 
service  of  copies  of  the  resolution ;  and  recited 
that  Cooke  and  others  objected  to  the  proposals 
upon  the  ground  that  Sludge- lane  was  a  highway 
repairable  by  the  inhabitants  at  large ;  and  recited 
that  on  the  duly  ap{>ointed  day  the  justices  pro- 
ceeded to  hear  the  objections,  and  then  proceeupd : 
"  We  do  hereby  determine  that  the  following 
objection — namely,  that  Sludge-lane  is  a  highway 
repairable  by  the  inhabitants  at  large,  made  by 
or  on  behalf  of  Cooke,  and  ...  is  a  good  and 
valid  objection." 

The  pi^oceedings  in  1901  related  to  all  that  part 
of  Sludge-lane  which  was  the  subject-matter  of 
the  previous  proceedings  in  1897-8,  and  also  to  an 
additionid  length  of  80  yards  in  a  straight  line 
and  continuous  therewith. 


MAGISTRATES'  CASUS. 


89 


Ct.  of  App.] 


WaKBFIBLD  GoBPOBATION  V,  GOOKB  AND  OTHBBB. 


[Ot.  of  App. 


All  the  objeotors  who  appeared  on  the  6th  Jan. 
1898,  except  two,  appear^  and  objected  on  the 
25th  July  1901 ;  the  present  owners  of  the  pro- 
perty which  those  two  owned  in  Jan.  1898 
appeared  and  objected  in  1901 ;  in  1901  there  was 
one  objector  who  did  not  object  in  1898. 

The  corporation  contended  that  the  matter 
was  not  rea  judicata,  and  they  urg^d  that  they 
had,  since  the  6th  Jan.  1898,  discovered,  and  in- 
tended to  addace  in  evidence,  certain  addition«il 
facts  relevant  to  the  objection  that  S>adge-]ane 
was  a  highway  repairab'e  by  the  inhabitants  at 
large. 

The  jnstioes  decided  that  the  matter  was  res 
judicata,  and  declined  to  hear  any  evidence  or  to 
go  iuto  tbe  merits  of  the  objection. 

The  provisions  of  sects.  29.  30.  and  31  of  the 
Wakofield  Corporation  Act  1887  are  p'^actically 
identical  with  sects.  6,  7,  and  8  of  the  Privat 
Street  Works  Act  1892. 

The  Private  Street  Work^i  Act  1892  (55  &  56 
Vict  c.  67)  provides  : 

8«ot.  6  (1)  Where  any  street  or  part  of  a  street  is  not 
sewered,  Uvelled.  paTed,  metalled,  flagged,  ohannelled, 
made  good,  and  lighted  to  the  satiaf action  of  the  urban 
aatboritj,  the  urban  anthoritj  may  from  time  to  time 
reeolTe  with  respect  to  snoh  street  or  part  of  a  street 
to  do  any  one  or  more  of  the  following  works  (in  this 
Aot  oalled  private  street  work«) ;  that  is  to  say,  to 
sewer,  level,  pave,  metal,  flag,  oh«nnel,  or  make  good, 
or  to  provide  proper  means  for  lighting  snoh  street  or 
part  of  a  street ;  and  the  expenses  incarred  by  the  orban 
anthority  in  ezeooting  private  street  works  shall  be 
apportioned  (sabjeot  at  in  this  Act  mentioned)  on  the 
loemises  fronting,  adjoining,  or  abntting  on  snch  street 
or  part  of  a  street.  Any  snch  resolation  may  inolnde 
several  streets  or  parts  of  streets  or  may  be  limited  to 
any  part  or  parts  of  a  street.  (2)  The  snrvejor  shall 
prepare,  as  respects  each  street  or  part  of  a  street, 
(a)  a  speoifloation  of  the  private  street  works  referred 
to  in  the  resolution,  wi.h  plans  and  sections  (if  applic- 
able) ;  (6)  an  estimate  of  tbe  probable  expenses  of  the 
works ;  (e)  a  provisional  apportionment  of  the  estimated 
expenses  among  tbe  premises  liable  to  be  charged 
therewith  nnder  this  Act.  Snoh  specifloationa,  plann, 
seotions,  estimate,  and  proTisional  apportionment  shall 
oompriae  the  particnlam  prescribed  in  part  ]  of  the 
sehednle  to  this  Act,  and  shall  be  submitted  to  tbe 
urban  authority,  who  may  by  res>lntion  approve  the 
same  teepectiTely  with  or  without  modiflcation  or  addi- 
tion as  tbey  think  fit.  (8)  The  resolution  approving 
the  specifications,  plans,  and  seotions  (if  anj),  eatimates, 
and  iffoviaional  apportionments  shall  be  published  in 
the  manner  preacribed  in  part  2  of  the  schedule  to  this 
Act,  and  copies  thereof  shall  be  served  on  the  owners 
of  tiie  premises  shown  a«  liable  to  be  charged  in  tbe 
provisional  apportionment  within  seven  days  after  the 
date  of  the  first  pnblioation.  Doting  one  month  from 
the  date  of  the  first  publication  tbe  approved  speoifioa- 
tiona,  plans,  and  sections  (if  any),  estimates,  and  pro- 
visionid  apportionments  (or  copies  thereof  certified  by 
the  sur?^or),  shall  be  kept  deposited  at  the  urban  autho- 
rity offices,  and  shall  be  open  to  inspection  at  all 
reasonable  times. 

Sect.  7.  Doriog  the  said  month  any  owner  of  any 
premises  shown  in  a  provisional  apportionment  as  liable 
to  be  charged  with  any  part  of  the  expenses  of  exe- 
enting  tho  works  may,  by  written  notice  served  on  the 
arfasa  authority,  object  to  the  proposals  of  the  urban 
authority  on  any  of  the  following  grounds  (that  is  to 
say) :  (a)  That  an  alleged  street  or  part  of  a  street  is  not 
or  does  not  form  part  of  a  street  within  the  meaning  of  this 
Aat;  (b)  that  a  street  or  part  of  a  street  is  (in  whole  or 
m  part)  a  highway  repairable  by  the  inhabitants  at  large. 


Sect.  8  (1).  The  urban  anthority  at  any  time  aftor  the 
expiration  of  the  said  month  may  apply  to  a  court  of 
summary  jurisdiction  to  appoint  a  time  for  determining 
the  matter  of  all  objections  made  a«  in  this  Act  men- 
tioned, and  shall  publish  a  notice  of  the  time  and  place 
so  sppointed,  and  copies  of  such  notice  shall  be  served 
OQ  the  objectors ;  and  at  the  time  and  place  so  appointed 
any  snch  court  may  prooeed  to  hear  and  determine  the 
matter  of  all  snch  objections  in  the  same  manner  a« 
nearly  as  may  be,  and  with  the  same  powers  and  subject 
to  the  same  provisions  with  respect  to  stating  a  case,  a« 
if  the  urban  anthority  were  proceeding  summarily 
against  the  objectors  to  enforce  payment  of  a  sum  of 
money  summarily  recoverable.  The  court  may  quash  in 
whole  or  in  part  or  may  amend  the  reeolution,  plans, 
sections,  estimates,  and  provisional  apportionmento,  or 
any  of  t^em,  on  the  application  either  of  any  objector 
or  of  the  urban  authority.  Tbe  court  may  also,  if  it 
thinks  fit,  adjourn  the  hearing  and  direct  any  further 
notices  to  be  given.  (2)  No  objection  which  could  be 
made  under  this  Act  shall  be  otherwise  made  or  allowed 
in  any  court  proceeding  or  manner  whatsoever. 

The  Divieional  Ooart  (Lord  Alverstone,  O.J., 
Darling  and  Ohannell,  JJ.),  upon  the  argament 
of  the  hpeoial  case,  allowed  the  appeid  of  the  cor- 
poration (20  Mag.  Gas.  420 ;  86  L.  T.  Rep.  198). 

The  defendants  appealed. 

DanchwerUt  K.G.  and  Compaton  for  tlie  appel- 
lants.— The  decision  of  the  Divisional  Court  was 
wrong,  and  the  decision  of  the  justices  ought  to 
stand.  The  matter  was  res  judicata,  and  could 
not  be  reopened.  The  decision  of  the  justices 
in  1898  was  a  decision  that  this  road  was  a  high- 
way repairable  by  the  inhabitants  at  lar^^,  and 
that  was  a  decision  as  to  the  status  of  this  road 
which  is  binding  upon  all  persons.  The  decision 
ia  Beg.  v.  Hutelungs  (44  L.  T.  Rep.  364 ;  6  Q.  B. 
Div.  300)  does  not  apply  in  the  prcdont  case. 
That  was  a  decision  upon  sect.  150  of  the  Public 
Health  Act  1875,  which  is  entirely  different  in  its 
povisions  and  procedure  from  sects.  29  to  31  of 
the  Wakefield  Corporation  Act  1887,  and 
sects.  6,  7,  and  8  of  the  Private  Street  Works  Act 
1892.  Under  these  sections  the  justices  have  the 
power  expressly  given  to  them  to  adjudicate  upon 
the  objection  that  the  road  in  question  is  a  high 
way  repairable  by  the  inhabitants  at  larg^,  and 
that  objection  can  be  raised  by  any  person  liable 
to  be  charged  with  any  part  of  the  expenses  of 
the  proposed  works.  The  justices  have  jurisdic- 
tion to  determine,  and  necessarily  determine, 
that  very  question,  and  their  decision  is  a  decision 
in  rem.  Further,  this  Act  provides  that  no 
objection  which  can  be  made  under  the  Act  shall 
be  otherwise  made  or  allowed  in  any  court,  pro- 
ceeding, or  manner  whatsoever ;  and  that  shows 
that  the  justices  are  intended  to  finally  determine 
a  question  of  this  kind  which  goes  to  the  whole 
root  of  the  power  of  the  local  authority  to  exer- 
cise their  powers  in  respect  of  the  ^ articular  road. 
When  a  question  of  this  kind  is  raised  and  is 
taken  by  the  local  authority,  in  the  interests  of 
the  public,  before  a  competent  tribunal,  the 
decision  of  the  question  is  a  judgment  in  rem, 
which  affects  the  status  of  the  subject-matter,  and 
is  binding  in  all  subsequent  proceedings : 

Reg.  V.  Inhabitants  of  Hartington,  4  E.  &  B.  780 ; 
Beg.  V.  Inhabitants  of  Hai^hton,  1  £.  &  B.  501 ; 
Beg.  V.  Blalcemore,  2  Den.  C.  0. 410. 

Macmorran,  K.C.  and  Senior  for  the  respon- 
dents.— The  question  is  not  res  judicata,  and  it  is 
open  to  the  local  authority  to  contest  the  matter 
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in  subsequent  prooeedings  nnder  the  Act.    The 
decision  of  the  JDstices  in  1898  was  merely  a 
decision   quashing    the   resolution  of    the  local 
authority;    and  the  reason  or  ground  of   tiiat 
decision — viz ,  that  the  road  was  a  highway  repair- 
able by  the  inhabitants  at  large — was  no  pavt  of 
the  decision  or  judgment.    The  decision  of  the 
Court  of  Appeal  in  Reg,  v.  Hutchings  (uhi  sup,)  is 
absolutely  in  point,  and  is  conclusive  in  this  case. 
It  is  true  that  that  was  a  decision  in  respect  of 
prooeedings  under  the  Public  Health  Act  1875 ; 
bat  the  same  considerations  apply  to  a  decision 
nnder  this  priyate  Act   or    the    Private  Street 
Works  Act  1892.    Under  the  Public  Health  Act 
the  procedure  was  that  the  works  had  to  be  first 
executed,  and  that  all  objections  which  conld  be 
taken  had  to  be  taken  after  the  work  was  done. 
The  objection  that  the  street  in  question  was  a 
highway  repairable  by   the  inhabitants  at  large 
could  only  be  taken  when  a  frontager  was  pro- 
ceeded against  for  an  apportioned  part  of   the 
'expenses  after  the  work  was  done.    The  decision 
in  Reg.  v.  Hutchings  (uhi  sup.)  was  that  the  deter- 
mination of  such  an  objection  was  not  a  judg- 
ment in  rem  precluding  the  local  authority  from 
taking  subsequent  proceedings  under  the  Act. 
The  position  is  really  precisely  the  same  under 
the  Private  Street  Works    Act,    the  object   of 
which  was  to  provide  that  all  the  objections  which, 
under  the  Public  Health  Act,  had  to  be  taken 
after  the  works  were  executed,  should  be  taken 
and  determined  before  the  works  were  done.  The 
deternrination  of  an  objection  under    the  later 
Act  cannot,  therefore,  have  any  j^reater  effect 
than  a  determination  under  the  earher  Act.    The 
power  and  jurisdiction  of  the  justices  is  exactly 
the  same  under  the  later  Act  as  under  the  earlier 
Act.    Under  the  earlier  Act  they  could  only  make 
an  order  for  payment  or  dismiss  the  summons ; 
under  the  later  Act,  they  can    only  quash   or 
amend  the  resolution,  or  overrule  any  objection. 
In  neither  ca^e  can  they  give  any  judgment  upon 
the  question  whether  a  road  is  a  highway  repair- 
able hv  the  inhabitants  at  large  or  not.    The 
onus  of  showing  that  an  alleged  **  street "  is  not 
a  highway  repairable  by  the  inhabitants  at  large 
is  upon  the  local  authority  : 

Bishton  ▼.  HasUngden  Corporation,  77  L.  T.  Bep. 
620 ;  (1898)  1  Q.  B.  294. 

If  the  justices  are  not  satisfied  that  the  aUeged 
*'  street "  is  not  a  highway  repaii'able  by  the 
inhabitants  at  large,  then  they  can  quash  the 
resolution  of  the  local  authority ;  but  that  is  cot 
in  any  sense  an  adjudication  that  it  is  a  highway 
repairable  by  the  inhabi tarts  at  large,  and  cannot 
estop  the  local  authority  from  proving  in  subse- 
quent proceedings  by  better  evidence  that  it  is  a 
"  street"  within  the  Act.  The  justices  had  no 
power  to  decide  this  question  except  incidentally, 
and  they  had  no  jurisdiction  to  decide  an  issue 
whether  this  road  was  or  was  not  a  highway 
repairable  by  the  inhabitants  at  large.  If  they 
did  assume  to  decide  that  question,  their  decision 
does  not  make  the  matter  res  judicata : 

Attorney-General  for  Trinidad  v.  Eriche,  69  L.  T. 
Bep.  505 ;  (1898)  A.  C.  518. 

Danckweris,  K.C.  in  reply. — Upon  a  question 
which  goes  to  the  root  of  the  whole  matter,  such 
as  whc^er  the  alleged  "street"  is  a  "street" 
within  the  Act,  the  decision  of  the  justices  must 
be  oonoluBiva  of  I3iat  question  for  all  time ;  it  is 


a  permanent  decision  that,  as  between  the  locid 
authority  and  the  frontagers,  the  local  authority 
are  liable  to  repair  the  road 

Williams,  L.J. — I  regret  to  say  that  I  have 
arrived  at  a  different  conclusion  from  that  which 
was  arrived  at  by  the  Lord  Chief  Justice  and 
the  other  learned  judges  in  the  court  below.  I  need 
hardly  sa^  that  I  would  not  deliver  a  judgment 
in  opposition  to  their  judament  unlcMs  I  felt  that 
it  was  very  dear  that  their  judgment  could  not 
be  supported.    I  cannot  support  their  judgment, 
and  therefore  it  is  my  obvious  duty  to  express 
my  difference  of  opinion.    The  judgment  of  the 
Lord  Obief  Justice  is  really  based  upon  the  deci- 
sion in  the  case  of  Reg.  v.  Hutchings  (44  L.  T. 
Bep.  364;  6  Q.  B.  Div.  300),  and  he  expressly 
says  in  his  judgment  that  there  is  nothing  in  this 
particular  case  to  differentiate  it  from  Reg.  v. 
Hutchings  {ubi  suv.).    The  special  case  here  is  a 
special  case  whicli  has  been  stated  in  respect  of 
proceedings  under  a  local  Act  of  Parliament  and 
in  respect  of  the  decisions  given  in  those  pro- 
ceedings.   Although,  however,  the  case  is  thus 
stated,  the  terms  of  the  local  Act  of  Parliament, 
so  far  as  is  material  to  tbe  question  which  we 
have  to  decide,  are  identical  with  the  terms  of  the 
Private  Street  Works  Act  1892.     Although  the 
Act  of  1892  is  an  Act  of  Parliament,  the  applica- 
tion of  which  arises  only  upon  its  adoption  by  a 
local  authority,  I  still  thinJc  that  the  Legislature 
by  passing  that  Act,  which  might  be  adopted  by 
any  local  authority  which  might  choose  to  do  so, 
did  indicate  the  view  of  the  Legislature  with 
regard  to  these  matters,  and  it  is  not  an  uni*eason- 
able  inference  to  draw  from  the  sections  of  tbe 
Act  of  1892  and  of  the  local  Act,  that  the  Legis- 
lature when  it  passed  the  Act  of  1892  did  intend 
to  furnish  a  means  of  dealing  with  difficulties  of 
procedure    which    had    fortuerly    arisen.     With 
regard  to  all  these  various  matters,  the  doing  of 
which    is    cast    upon   local    authorities    in   the 
interests  of  the  locality,  it  has  been  found  desi- 
rable,   as   far  as   possible  and   at   the   earliest 
possible  date,  to  obtain  as  much  finality  as  pos- 
sible.   If  the  existing  state  of  the  procedure  is 
such  that  this  root  objection  cannot  be  tested 
until  the  work  has  been  done  and  the  expense 
has  been  incurred,  it  is  obvious  that  that  was  a 
great  misfortune  both  for  the  local  authority  and 
also  for  the  objecting  inhabitants  of  the  locality. 
In  that   state  of   things  it  has  occurred  oft^ 
that  a  particular  inhabitant  has  objected  to  the 
proceedings     being    carried    out    by    the   local 
authority  at  the  expense  of  those  who  will  really 
get  the  benefit  of  the  improvement — ^that  is,  of 
tue    frontagers;    but   the  objection  taken   was 
personal  only  to  the  objector.    On  other  occa- 
sions the  objection  has  been  an  objection  which 
relates  to  the  whole  subject-matter,  and  which 
goes  to  the  root  of  the  right  of  the  local  authority 
to    execute    a   particular    work.     To  take   the 
example  of   this  case,   where   the  power  is  to 
do   something    in   respect  of  a    "street,"  it  is 
obvious  that    if  the   particular  place  is  not  a 
"street"  and  tbe  statutory  power  relates  only 
to  streets,  the  objection  that  the  plaoe  is  not 
a  "  street "  goes  to  the  root  of  the  whole  ques- 
tion whether  the  local  authority  has  the  right 
to   put  in   force    the    statutory   powers.    That 
being  the  nature  of  the  objections  which  can 
be  made,  it  is  quite  plain  that  if  the  objection  is 
of  a  personal  nature,  for  instance,  that  an  indi- 
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Tidaal  haa  been  incladed  In  the  lisfc  of  frontagers 
who  oQght  not  to  have  been  so  included,  or  that 
some  person  has  been  omitted  from  the  list  who 
onght  not  to  have  been  omitted,  it  would  be  most 
inoonyenient  if  the  whole  of  the  beneficial  work  had 
to  be  abandoned  because  of  a  defect  of  that  kind 
in  the  scheme.     Whatever  the  legislation  is  which 
we  haye  to  coustrue,  we  should  hesitate  to  bo  con- 
strue it  as  to  prevent  a  local  authoritj  from  pur- 
suing a  scheme  by  reason  of  an  objection  of  that 
kind.    On  the  other  hand,  if  the  objection  is  not 
personal,  but  is  in   its  nature  permanent  and 
relates  to  the  existence  of  some  condition  prece- 
dent which  is  necessary  to  the  exercise  of  the 
powers  conferred  by  the  statute,  ib  is  better  that 
that  objection  should  be  decided  once  for  all. 
Now,  in  the  case  of  Beg  v.  Hutehinga  {uhi  aup.), 
taken  by  itself,  I  think  that  the  de<^.ision  of  Lord 
Selbome,  L.O.  and  of  Brett,  L.J.,  who  agreed 
with  bim,  was  simply  a  decision  that,  in  that 
partioolar  case,  the  only  power  of  the  justices 
was  to  decide  whether  or  not  a  particular  person 
ought  to  be  ordered  to  pay  a  portion  of  the 
expenses.    There  was  no  authority  given  to  the 
justioee  by  the  Act  of  Parliament  to  deal  directly 
with  any  other  question.     Under  those  circum- 
stances, although  quite  naturally  the  question  had 
neoeeaarily  to  be  raised  and  determined  whether 
the    road    was    a    highway    repairable    by    the 
inhabitants  at  large,  yet  that  question  was  not 
the  sabject-matter  of  u  direct  decision  within 
the  jnnsdiotion  of   the   justices.     In   addition 
to  that,  the  objection  was  an  objection    made 
by  a  frontager  on  his  own  account  only,  and, 
although  it  might  raise  an  estoppel  as  between  the 
same  parties,  it  was  not,  in  form  at  all  events,  an 
objection  which  would  bind  other  frontagers  or 
the  local  authority  with  regard  to  other  inhabit- 
ants of  the  locality.    I  mention  this  because  I 
think  that  it  was  upon  that  ground  that  Lord 
Selbome  differed  from  the  decision  of  the  Queen's 
Bench  Division.    In  the  Queen's  Bench  Division, 
Lush  and  Field,  J  J.  dealt  with  the  case  somewhat 
on  the  lines  of  the  decisions  in  Beg.  v.  Inhahi- 
tanis  of  Haughion  (1   E.  &  B.  501)  aud  Beg, 
T.  Inhabitants  of  Hartington  (4  E.  &  B.  780), 
in  which  cases  there  was  a  decision  in  respect 
of  a  public  matter  obtained  by  persons  having  a 
duty  in  respect  of  that  matter,  and  it  was  held 
that  in  cases  of  that  kind  in  the  interests  of  the 
pablic  the  finding  ought  to  be  treated  as  conclusive 
in  any  court  before  which  the  matter  might  come ; 
that,  if  not  in  a  form  which  could  be  called  a 
judgment  in  rem,  it  was  in  all  essf^ntials  a  judg- 
ment in  rem,  a  judgment  affecting  status  in  which 
^e  whole  of  the  public  were  interested.    In  those 
oases  it  was  the  decision  of  a  competent  court  at 
the  instance  of  the  local  authority  having  a  duty 
to  perform  in  the  matter.    The  decision  of  the 
Gonrt    of    Appeal    was    that    this    could    not 
be  said  in  Beg,   v.   Hutchings  {uhi  sup.),    and 
that    the    justices    in    that   case    had    only    a 
limited  authority  to  say  whether  A.  B.    should 
pay  a  certain   sum    of    money,  and  that   their 
decision  upon  a  collateral  matter,  whether  a  par- 
idcnlar  road  was  a  highway    repairable  by  the 
inhabitants  at  large  or  not,  though  necessarily 
decided  before  they  could  come  to  a  conclusion 
as  to  the  liability  to  pay,  was  yet  not  a  decision 
as  to   status,  in  the  senee  indicated    in    those 
decisions.    I  accept  entirely,  as  I  am  bound  to  do, 
that  decision  of  Lord  Selbome,  and  I  hope  that  I 
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am  now  following  both  the  letter  and  the  spirit 
of  that  decision.    I  am  far  from  saying  that,  if 
this  objection  that  the  road  is  a  highway  repair- 
able by  the  inhabitants  at  large  had  arisen  now, 
apart  from  any  fresh  legislation,  we  should  not 
have  been  bound  to  follow  the  decision  in  Beg, 
V.  Hntehings  {uhi  sup,),     I  only  wish  to  add  that 
in  the  case  of  Attorney- General  for  Trinidad-  v. 
Eriche  (69  L.  T.  Rep.  505;   (1893)  A.  0.  518)  it 
seems  to  me  that  the   judgment    of  the  Privy 
Council  takes  exactly  this  view  of  the  decision  in 
Beg.  V.  Hutchings  {uhi  sup.),  and  also  takes  the 
view  which  I  have  endeavoured  to  enunciate  as 
to  what  constitutes  a  decision  binding  in  all  the 
courts.     Therefore,  I  have   now  only  to  turn  to 
this  Act  of  Parliament.      At  the  time  of   thn 
decision  in  fie^.  v.  Hutchings  [uhi  sup)  the  law  and 
procedure  were  unsatisfactory,  for  whichever  of 
the  different  modf  s  of  objection  was  taken  by  an 
objector,  the  objection  ne«e*  could  be  so  taken  as 
to  prevent  the  possible  wnote  of  money  and  time. 
It  was  thought  desirable  to  alter  tliat  state  of 
things,  and  that  under  proper  conditions  and  in 
proper  cases  it  should  be  possible  to  obtain  a 
decision  once  for  all  which  would  bind  everyone. 
Local  authorities  which  had  to  deal  with  these 
matters,  from  time  to  time  came  to  Parliament  to 
obtain  local  Acts  like  that  in  the  present  case 
containing  these  provisions,  which  have  received 
the  approval  of  the  Legislature,  as  shown  by  thnir 
adoption  in  a  public   general  Act.    Upon  looking 
at  tnis  Act  of  Parliament  we  find,  in  sect.  30,  the 
nature  of  the  objections  which  may  be  taken ; 
among   them  are  "  (a)  that  an  alleged  street  or 
part  of  a  street  is  not  and  does  not  form  part  of 
a  street  within  the  meaning  of  this  Act ;  (6)  that 
a  street  or  part  of  a  street  is  (in  whole  or  in 
part)  a  highway  repairable  by  the  inhabitants  at 
large."       Those  are  what  I  may  call  root  objec- 
tions, and  are  of  such  a  character  that  nothing 
can  ever  amend  or  get  rid  of  them.    Then  the 
objection^  (c),  ((2),  and  (e)  are  of  such  a  character 
that  they    may  be  got  rid  of  and  put  rieht  by 
amendment.  One  of  the  great  difficulties  of  a  local 
authority  was  that,  if  the  objection  was  raised 
that  some  person  was  included  or  excluded  who 
ought  not  so  to  have  been,  the  local  authority 
might  have  all  the  trouble   of    beginning    over 
again.    The  objection  (/)   is   also  of  the  rame 
character.     Now,  that  being  the  nature  of  the 
objections  which  may  be  made,  sect.  31  of  the  Act 
provides  that  the  corporation  "  (1)  at  any  time 
after  the  expiration  of  the  said  month  may  apply 
to  a  court  of  summary  jurisdiction  to  appoint  a 
time  for  determining  the  matter  of  all  objections 
made  as  in  this  Act  mentioned,  and  shall  publish 
a  notice  of  the  time  and  place  appointed,  abd  at 
the  time  and  place  so  appointed  any  such  court 
may  proceed  to  hear  and  determine  tne  matter  of 
all  such  objections  in  the  same  manner  as  nearly 
as  may  be,  and  with  the  same  powers  and  subject 
to  the  same  prDvisions  as  to  stating  a  case  as  if 
the    corporation    were    proceeding    summarily 
against  the  objectors  to  enforce  payment  of  a 
sum  of  money  summarily  recoverable.    The  court 
may  quash  in  whole  or  in  part  or  may  amend  the 
resolution,   plans,   sections,  estimates,  and  pro* 
visional  apportionments,  or  any  of  them,  on  the 
application  either  of  any  objector  or  of  the  cor- 
poration.   The  court  may  also,  if  it  thinks  fit, 
adjourn  the  hearing  and  direct  any  f  urtJier  notices 
to  be  given.    (2)  No  objestion  which  could  le 
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made  under  this  Act  shall  be  otherwise  made  or 
allowed  in   anj  court,  proceeding,    or    manner 
whatsoever."    It  seems  to  me  to  oe  quite  impos- 
sible to  read  sect.  31  without  seeing  that  it  is  a 
section  drawn    with    reference    to    the    specific 
objections  set  out  in  sect.  30,  which  objectors  may 
make  within  the  prescribed  time.    If  the  objec- 
tion is  what  I  have  called  a  root  objection,  the 
court  of   summary  jurisdiction  is  to   deal  with 
the  matter  by  affirming  or  negativing  the  objec- 
tion.   If.  on  the  other  band,  the  objection  is  not 
a  root  objection,  but  is  of  such  a  nature  that  the 
matter  may  be  put  right,  then  the  justices  may  and 
ought  to  apply  the  other  remedy  indicated  in 
sect.  31.  It  may  be  that  the  best  remedy  is  that  the 
local  authority  should  begin  all  over  again.      Of 
course,  that  cannot  apply  when  the  objection  is  of 
tfiich  a  nature  that  it  is  permanent,  and  must  neces- 
sarily always  remain.   In  any  other  case  it  may  be 
convenient  that  the  local  authority  should  begin 
over  again ;  or  it  may  be  that  the  objection  is  a 
small  one  and  that  an  amendment  can  be  made, 
as,  for  instance,  by  striking  out  or  adding  names, 
and  that  is  provided  for  by  sect.  31.    But  it  is 
obvious  that  the  Legislature  intended  that  these 
objections   should    be    dealt  with  once  for  all, 
though  not  necessarily  so  as  to  defeat  the  scheme. 
In   my  judgment,   in  the  circumstances  of  an 
objection  of  the  character  of  the  objection  taken 
in  this  case — ^that  is,  that  the  road  is  a  highway 
repairable  by  the  inhabitants  at  large,  and  there- 
fore not  within  the  powers  conferred  upon  the 
local  authority  at  all — this  Act  of  Parliament  did 
intend  that  the  decision  of  the  justices  should  be  a 
decision  once  for  all.    I  cannot  myself  see  any 
evil  consequences  which  would  follow  from    so 
holding.    It  seems  to  me  that,  the  Legislature 
having   provided  that  all  parties  can  be  heard 
and  that  the  justices  can  deal  with  every  form  of 
objection  by  affirming  or  negativing  an  objection, 
or  by  amending  or  quashing  the  proceedings  of 
the  local  authority,  it  is  in  the  interests  of  every- 
one that  every  dispute  should  be  decided  once  for 
all.  I  do  not  think  that  there  is  anything  in  Beg.  v. 
Hutchings   (ubi  aup.)    which   prevents    us   from 
coming  to  that  conclusion,  which  seems  to  me  to 
be  the  natural  inference  from  the  words  of  this 
local  Act  and  of  the  Private  Street  Works  Act 
1892.     In  my  judgment,  therefore,  we  are  bound 
to  come  to  a  conclusion  different  from  that  of  the 
court  below,  and  must  answer  the  question  at  the 
end  of  the  special  case  by  saying  that  the  matter 
was  res  judicata.    This  appeal  must,  therefore, 
be  allowed. 

Stirling,  L.J. — I  am  not  prepared  to  differ 
from  the  decision  of  the  other  Lords  Justices,  but 
I  am  bound  to  say  that  I  entertain  very  con- 
siderable doubt  whether  the  effect  of  sect.  31  is 
that  which  they  decide  it  to  be.  I  doubt  whether 
the  Legislature  means  to  do  more  than  provide 
a  speedy  and  inexpensive  mode  of  determining 
whether  the  scheme  of  the  local  autliority  was  to 
proceed  or  not,  and  that  for  that  purpose  only 
the  objections  should  be  decided  as  provided  for 
by  the  statute.  I  doubt  whether  it  was  intended 
that  the  justices  should  have  jurisdiction  to 
decide  for  all  time  whether  a  particular  road  was 
a  highway  repairable  by  the  inhabitants  at  large. 
On  the  whole,  however,  I  think  that  perhaps 
the  better  view  is  that  which  the  other  members 
of  this  court  have  taken,  and  I  agree  that  the 
appeal  must  be  allowed. 


Mathbw,  L.J. — I  agi'ee  that  this  appeal  most 
be  allowed.  The  only  question  on  this  appeal 
really  is  whether  we  are  bound  in  this  case  to 
follow  the  decision  in  Reg.  v.  Huichinge  {ubi  tup.). 
It  seems  to  me  that  the  decision  in  Reg.  v. 
Hutchinas  is  not  applicable  to  the  present  case. 
In  the  nrst  place,  that  was  a  decision  upon  a 
different  Act  of  Parliament.  It  was  a  decision 
under  the  Public  Health  Act  1875.  Under  that 
Act  the  liability  to  pay  the  expenses  of  making  up 
a  street  became  at  the  end  the  liability  of  an 
individual.  It  was  open  for  him  to  raise  a 
variety  of  objections  to  a  claim  for  payment 
by  him  of  a  part  of  the  expenses.  The  pro- 
cedure was  extremely  inconvenient.  The  proceed- 
ings ultimately  took  the  form  of  a  proceeding  to 
recover  payment  from  an  individual  of  a  share 
of  the  expenses  incurred.  In  Reg.  v.  Hutnhinga 
{ubi  8up.)  the  Qaeen's  Bench  Division  held  that 
the  ordinary  principle  applied  relating  to  pro- 
ceedings between  the  same  parties,  and  that  the 
decision  in  the  prior  proceedings  was  binding. 
The  case  came  before  the  Court  of  Appeal,  and  in 
that  court  this  distinction  was  drawn,  that  the 
matter  was  not  to  be  determined  by  the  analogy 
of  an  ordinary  action  because  a  number  of 
other  persons  who  were  interested  bad  no 
opportunity  of  being  heard.  That  appears  from 
the  judgment  of  Lora  Selbome.  It  was  further 
held  that  the  decision  as  to  the  character  of  the 
street  was  incidental  only.  Lord  Belbome  said : 
"To  hold  the  Crown  or  the  urban  authority 
estopped  for  ever  from  claiming  payment  of  the 
defendant's  quota  of  any  other  expenses  of  a  like 
character,  afterwards  incurred  in  respect  of  the 
same  street,  because  on  the  7th  May  1874  the 

i'ustices  in  petty  sessions  held  the  street  to  be  a 
lighway  repairable  by  the  inhabitants  at  large, 
would  (if  it  were  not  really  such  a  highway)  be 
to  deprive  the  other  adjoining  landowners,  who 
were  not  parties  or  privies  to  the  proceeding,  of 
their  statutory  right  to  have  a  just  rateable  con- 
tribution from  the  defendant,  and  his  successors 
in  estate,  to  all  future  expenses  apportaonable 
among  all  the  adjoining  landowners,  under 
sect.  150  of  the  Public  Health  Act."  It  seems  to 
me,  therefore,  that  the  grounds  of  the  decision 
were  the  position  of  the  other  frontagers,  and  the 
fact  that  the  question  was  only  an  incidental  one. 
The  position  under  this  private  Act  and  the 
Private  Street  Works  Act  1892  has  been  altered. 
It  seems  to  me  that  this  Act  was  intended  to  do 
away  with  sucti  a  question  as  that  which  arose  in 
Reg.  V.  Hutchings  {uhi  sup.).  The  prooeedin|^ 
under  this  Act  aie  not  merely  as  between  the 
local  authority  and  an  individual,  but  all  objec- 
tions are  to  be  brought  as  soon  as  possible  before 
the  justices.  One  objection  which  may  be  made 
is  a  very  important  one,  that  the  road  is  a  high- 
way repairable  by  the  inhabitants  at  large.  Upon 
such  an  objection  the  decision  of  the  justices  is 
to  be  pronounced  in  the  first  instance,  before  the 
work  IS  commenced.  In  this  case  that  objection 
was  pi*eviously  decided  in  favour  of  the  frontagers. 
The  local  authority  again  commenced  proceed- 
ings in  respect  of  the  same  road,  and  the  saaie 
objection  was  taken.  It  seems  to  me  that  it  is 
the  same  question  as  that  which  was  decided 
between  the  parties  in  the  previous  prooeedinss. 
The  provisions  of  sect.  31  (2)  seem  to  me  iooe 
clear  upon  the  point.  The  decision  of  tiie 
justices  as  to   the  status  of   the  road   in   my 
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opinion  datarminea  that  qaestion,  u  between  the 
local  authority  and  the  frontaeera,  once  for  all 
and  for  erer.  The  disUnotion  between  this  case 
and  the  case  of  Beg.  v.  Huiehinge  {ubi  sup.)  is  to 
iny  mind  obvious,  and  I  think  that  this  appeal 


ought  to.  be  allowed. 


Appeal  aliowed. 


Solicitor  for  the  respondents,  8.  F,  Taylor,  for 
/.  B,  Cooke,  Wakefield. 

Solicitors  for  the  appellants,  Bharpe,  Parker 
end  Co,  for  Hudean,  Wakefield. 


Wedneeday,  Feb,  11, 1903. 

(Before    Oollins,    M.R.,    Aombs    and 
Gozbnb.Habdt,  L.JJ.) 

FiNCHLBT  ElBOTBIO  LiGHT  COMPANY  LiMITBD 

V.  Finchlby  Ubban  Distbict  Council,  (a) 

APPBAL  FBOM  THB  CHANCBBY  DIVISION. 

Local  government — Sireet^^Dtstumpiked  road~^ 
Fee  simple  in — Veeting  in  local  authority — 
Electric  lighting^  eompany^-'Overhead  wires—' 
Bight  to  erect— Fublic  Health  Act  1875  (38  <l^  S9 
Viet  c.  55),  s.  14»—Tump^  Boads  Act  1822 
(3  Geo,  4,  e.  126),  s.  84. 

An  urban  district  coundl,  who  were  the  successors 
of  turnpike  trustees,  had  obtained  a  provisional 
order  from  the  Board  of  Trade  for  lighting  their 
district  by  electricity.  * 

A  limited  company,  having  as  one  of  their  objects 
the  supply  of  electricity,  sought  to  supply  eleC' 
tricity  to  one  of  their  custoviers  whose  nouse  was 
situate  in  the  district  of  the  cotmeih  For  this 
purpose  the  company  found  it  necessary  to  cross 
with  their  urires  at  a  height  of  S4ft.  a  road 
which  had  formerly  been  a  turnpike  road  and 
was  now  vested  in  the  council.  The  wires  were 
cut  by  the  council. 

Thereupon  the  company  brought  an  action  for  an 
injunction  to  restrain  the  council  from  inter^ 
fering  with  such  wires. 

At  the  date  of  the  commencement  of  the  action  the 
council  had  done  nothing  under  their  order 
except  acquiring  a  site  for  a  generating  station. 

The  council  justified  their  conduct  by  alleging  that 
the  site  of  the  road  was  vested  in  them  in  fee 
simple,  having  been  originally  conveyed  to  the 
turnpike  trustees  in  fee  simple. 

Held,  that  the  council  became,  under  sect.  149  of 
the  Public  Health  Act  1875,  oumsrs  of  the 
surface  of  the  road  in  question,  and  of  so  much 
above  and  below  as  was  necessary  for  the  use 
thereof  as  a  street  and  no  more ;  that  the  site  of 
the  road  wtu  not  vested  in  them  in  fee  simple ; 
and  that  therefore  the  company  were  entitUd  to 
the  injunction  claimed. 

Decision  of  Far  well,  J.  (20  Mag.  Cas.  475 ;  86  X.  7. 
Bep,  286)  reversed. 

In  1899  the  defendants,  who  were  the  urban 
district  council  for  the  district  of  Finohlej, 
obtained  a  provisional  order  from  the  Board  of 
Trade  empowering  them  to  undertake  the  neces- 
sary works  for  supplying  electricity  to  the 
inhabitants  of  their  distnct. 

At  the  date  of  the  commencement  of  this 
action  they  had  done  nothing  under  that  order 
except  acquiring  a  site  for  a  generating  station. 

The  plaintiffs  were  a  limited  company  incor- 
porated  in  Aug.  1900,  having  as  one  of  their 

(«)  Bqporltd  bf  B.  A.  BosASOHiiSr,  Biq.,  Burtaler-«l-L»fr. 


objects  the  supply  of  electricity  for  lighting  and 
other  purposes  in  the  district  of  Finchley  and 
elsewhere.  They  had  not,  however,  obtained  a 
provisional  order  or  any  statutory  authority  for 
such  uuppiy. 

In  order  to  supply  electricity  to  one  of 
the  plaintiffs'  customers,  whose  house  was 
situate  in  the  district  of  the  defendants,  the 
plaintiffs  found  it  necessary  to  cross  with 
their  wires  a  road  called  Regent's  Park-rovd. 

On  the  28th  Sept.  1901  the  plaintiffs  carried 
supporting  wires  across  Regent  s  Park-road  at  a 
height  of  34ft. 

On  the  1st  Oct.  1901  the  defendants  caused 
those  wires  to  be  cut,  and  threatened  to  have  any 
wires  cut  which  the  plaintiffs  should  carry  over 
any  street  within  the  defendants'  district 

Thereupon  the  plsintiffs  brought  this  action  for 
an  injunction  to  restrain  the  defendants  from 
breaking,  catting,  severing,  or  other  «iae  interf er. 
ing  with  the  electric  cables  of  the  plaintiffs  over  or 
across  Regent's  Park-road;  or  from  hindering 
and  obstructing  the  plaintiffs  in  the  erection  of 
electric  lines  over  or  across  roads  or  streets 
within  the  district  of  the  defendants. 

On  the  16th  Oct  1901  the  Yacation  judge 
granted  an  interim  injunction. 

Subsequently  the  defendants  delivered  their 
defence,  alleging  that  the  site  of  Regent's  Park- 
road  was  vested  in  them  in  fee  simple,  and,  by  a 
rejoinder  delivered  in  Feb.  1902,  disclaimed  any 
intention  to  prevent  the  plaintiffs  from  carrying 
wires  over  any  roads  the  fee  simple  in  which  was 
not  vested  in  the  defendants. 

It  appeared  that  Regent's  Park-road  was  oon- 
struotM  b^  turnpike  trustees  under  the  provisions 
of  a  special  Act  of  Parliament  passed  in,  1826 
(7  Greo.  4.  a  zc). 

The  site  of  one  side  of  that  road  at  the  point 
where  the  plaintiffs*  wires  crossed  it  formed  part 
of  land  acquired  by  the  turnpike  trustees  under 
an  indenture  dated  the  7th  Nov.  1828. 

The  site  was  duly  conveyed  to  and  vested  in  the 
turnpike  trustees,  their  heira  and  successors  in 
fee  simple,  under  the  provisions  of  the  Turnpike 
Roads  Act  1822  (3  Geo.  4,  c.  126). 

By  sect.  84  of  the  Tampike  Roads  Act  1822  it 
was  enacted  that  it  should  be  lav^ful  for  the 
trustees  or  commissioners  of  any  turnpike  road 
to  treat,  contract,  and  agree  with  the  owners  of 
and  persons  interested  in  any  lands,  tenements, 
heremtaments,  and  premises  with  their  appur- 
tenances, which  they  should  deem  necessary  to 
purchase  for  the  purpose  of  widening,  diverting, 
altering,  and  improving  such  road,  for  the  pur- 
chase thereof,  and  for  the  loss  or  damage  such 
owners  or  persons  might  otherwise  sustain  ;  and 
that  it  should  be  lawful  for  all  bodies  politic  and 
persons  mentioned  in  the  section  to  sell  and 
convey  unto  the  trustees  or  commissioners  all  or 
any  such  lands,  tenements,  hereditaments,  or  pre- 
mises, or  any  part  thereof,  for  the  purposes 
aforesaid. 

By  sect  18  of  the  Turnpike  Roads  Amend- 
ment Act  1827  (7  &  8  Qeo.  4,  o.  24)  it  was  enacted 
that  all  mines  and  minerals  which  should  be 
discovered  or  found  in  or  under  any  land  to  be 
used  for  any  turnpike  road  should  be  reserved  to 
the  person,  body  politic,  corporate,  or  colle^^e, 
who  would  have  wen  seised  of  or  entitled  to  the 
same  in  case  the  Act  for  making  such  road  had 
not  been  passed. 
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Sect.  9  of  the  AnnQal  Turnpike  Acts  Oon- 
tinuanoe  Act  1870  (33  &  34  Yict  o.  73)  provided 
for  the  continuance  in  force  for  a  certain  period 
of  the  expiring  Acfcs  therein  mentioned  for  regu- 
lating, making,  amending,  or  repairing  any  turn- 
pike road,  and  for  the  continuance  in  force 
of  7  Geo.  4,  c.  zc,  and  13  &  14  Yict  c  ciii.,  until 
the  several  debts  due  on  the  roads  had  been  paid 
oft  and  discharged,  and  no  longer. 

By  8eot.  149  of  the  Pablic  Health  Act  1875 
(38  &,  39  Yict.  c.  55)  it  wati  enacted  that : 

All  streeta,  beiog  or  whioh  may  at  any  time  beoome 
bififhwaya  repairable  by  the  inhabitants  at  large  within 
aoy  urban  diatriot,  and  the  pavementSf  stonei,  and  other 
materials  thereof,  »nd  all  bnildings,  implements,  and 
other  things  provided  for  the  purposes  thereof,  shall 
vest  in  and  be  under  the  control  of  the  urban  authority. 

About  1872  the  turnpikes  were  removed  from 
Itegent*s  Park-road ;  and  from  1878  and  onwards, 
on  the  constitation  of  the  Finchley  Local  Board 
when  the  district  of  Finchley  (which  had  origi- 
nally been  included  under  the  district  of  the  rural 
SHuitary  authority  of  Bamet)  was  made  an  urban 
sanitary  district,  the  road  was  maintained  and 
repaired  by  the  defendants  under  sect  11  of  the 
Local  (Government  Act  1888  (51  &  52  Yict.  e.  41). 

On  the  17th  and  18th  March  1902  the  action 
came  on  for  trial  before  Farwell,  J.,  when  his 
LordHhip  decided  (86  L.  T.  Rep.  286)  that  what 
passed  to  the  defendants  was  so  much  of  the  land 
in  question  as  was  required  for  the  purposes  of 
the  road,  considering  the  nature  of  the  p<urticular 
purpoheb ;  that  here,  inasmuch  as  the  street  was 
constructed  under  the  Turnpike  Roads  Act  1822 
and  passed  by  purchase  to  the  turnpike  trustees 
for  the  purposes  of  that  Act,  the  purchase  extended 
UBque  ad  ccelum  usque  ad  infimum ;  that  the 
defendants  when  they  took  it  over  acquired  equal 
rights  therein ;  that  it  was  now  held  by  them  in 
like  manner  for  the  purposes  of  the  street;  and 
that,  therefore,  the  plaintiffs'  claim  failed. 

From  that  decision  the  plaintiffs  now  appealed. 

Buckmaster,  K.G.  (with  him  W.  W.  Mackenzie) 
for  the  appellants. — The  fee  simple  in  the  road  in 
question  is  not  vested  in  the  respondents  tuque 
ad  coslum.  Whether  that  is  in  the  surviving  trustee 
of  the  turnpike  trust  or  in  the  county  council 
under  sect.  64  of  the  Local  (jrovemment  Act  1888 
or  in  the  adjoining  owners  of  land  it  is  not  now 
necessary  to  decide.  "Sta-eet"  in  sect.  149  of 
the  Public  Health  Act  1875  means  so  much  as 
enables  the  urban  authority  to  perform  their  statu- 
tory duty  as  to  highways.  The  meaning  of 
**  street  *'  has  been  considered  in  various  cases.  As 
to  the  rights  in  the  surface : 

CoverdaU  v.  Charlton,  40  L.  T.  Bep.  88 ;  4  Q.  B. 
Biv.  104. 

As  to  the  rights  above  the  surface : 

Wandfiworth  Board  of  Works  v.  United  Telephone 
Comi.any,  51  L.  T.  Bep.  148  ;  13  Q.  B.  Div.  904, 
at  p.  925. 

As  to  the  lights  below  the  surface : 

Mayor,  ^ c,  of  Tutibridge  Wella  v.  Baird,  74  L.  T. 
fiep.  385  ;  (1896)  A.  C.  434. 

[He  was  stopped  by  the  Oourt.] 

C  Lyttelton  Chubb  (Upjohn^  K.O.  with  him) 
for  the  respondents. — The  cases  cited,  so  far 
from  supporting  the  contention  of  the  appellants, 
show  tht^t  what  i^  vested  in  the  local  authority  is 


all  such  right  and  interest  in  the  soil  as  was 
vested  in  their  predecessors  in  title  before  the. 
local  authority  acquired  it.  The  road  in  question 
was  conveyed  to  the  turnpike  trustees,  the  prede- 
cessors in  title  of  the  respondents  here,  in  fee 
simple.  That  differentiates  this  case  from  the 
whole  class  of  cases  such  as  Mayor,  Ac,  of  Tun- 
bridge  Welle  V.  Baird  {ubi  tup.),  in  which  it  has 
been  decided  that  sect.  149  of  the  Public  Health 
Act  1875  only  vests  in  a  local  authority,  under 
the  word  "  street,"  so  much  space  above  and 
below  the  surface  as  is  necessary  to  enable  them 
to  discharge  their  duties.  Toe  respondents  have 
acquired  ail  that  was  vested  in  the  turnpike 
trustees — namely,  the  fee  simple,  and  that  is  a 
sufficient  defence  to  this  action.  What  is 
included  in  the  word  *'  street "  is  a  question  of 
fact  in  each  case.  In  the  case  of  an  ordinary 
highway,  the  public  never  had  anything  except 
the  right  of  road.  Under  Turnpike  Acts  the 
trustees  always  bought  the  fee  simple,  except  the 
minerals,  which  were  specially  reserved  to  the 
owners  by  7  &  8  Greo.  4,  c.  24,  s.  18.  He  refeiTed 
also  to 

RoUe  V.  Vestry  of  8t.  Oeorge  the  Martyr,  Southwark, 
43  L.  T.  Bep.  140 ;  14  Ch.  Div.  785. 

Collins,  M.B. — This  is  an  appeal  from  the  deci- 
sion of  Farwell,  J.  who  has  held,  in  the  case  of  a 
street  called  Regent's  Paris-road,  in  the  district  of 
Finchley,  that  owing  to  the  peculiar  circum- 
stances by  which  the  land  forming  a  part  of 
that  street  was  originally  acquired,  the  local 
'  authority  have,  under  the  149tli  section  of  the 
Public  Health  Act  1875,  acquired  a  right  to  a 
much  larger  interest  in  the  land  than  they  would 
have  done  had  it  been  an  ordinary  street,  part  of 
a  highway  repairable  by  the  inhabitants  at  large. 
Now,  the  babis  of  Farwell,  J.'s  decision,  as  I 
understand  it,  is  this :  Regent's  Park -road  is  made 
up  of  what  I  may  call  one  strip  of  ordinary  land 
which  has  become  a  street  in  the  ordinary  way. 
The  other  strip  was  originally  part  of  a  turnpike- 
road  under  a  turupike  trust.  It  had  been  acquired 
by  tlie  trustees  of  the  turnpike  trust  for  the 
purpose  of  their  road,  and  they  had  acquired  the 
fee  simple.  It  ceased  afterwards  to  be  a  turnpike 
road  and  became  a  highway  repairable  by  the 
inhabitants  at  large,  but  the  fact  was  that  the 
trustees  who  acquired  it  had  acquired  the  fee 
simple.  Being  no  longer  requirad  by  them  for  the 
purpose  of  a  turnpike  road,  the  question  where  the 
beneficial  ownership  of  the  soil  is  may  be  doubt- 
ful. The  trustees  still  remained  or,  so  far  as  I 
know,  do  still  remain  the  legal  owners  of  what 
they  bought.  That  is  the  position  of  that  part 
of  this  street.  Then  the  local  authority  comes  in 
under  the  149th  section  of  the' Public  Health  Act 
1875.  By  that  section  it  is  enacted  that  all  streets, 
being  or  which  may  at  any  time  become  highways 
repairable  by  the  inhabitants  at  large  within  any 
urban  district,  and  the  pavements,  stones,  and 
other  materials  thereof,  and  all  buildings,  imple- 
ments, and  other  things  provided  for  the  purposes 
thereof,  shall  vest  in  and  be  under  the  control  of 
the  urban  authority.  There  is  no  doubt  in  this 
case,  and  it  is  not  disputed  by  anyone,  that  this 
street  had  become  a  highway  repairable  by  the 
inhabitants  at  large.  Therefore  the  right  given 
by  the  149th  section  to  the  local  authority  no 
doubt  existed  in  this  case ;  and  that  right  was 
that  the  street,  and  the  pavements,  stones  and 
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other  material  thereof,  &c,,  should  yeat  in,  and 
be  under  the  control  of  the  urban  authority. 
That  vas  the  whole  of  tlie  right  which  they 
acquired  in  the  street.  It  has  been  decided  in 
a  long  series  of  cases  that  that  word  "Test" 
means  that  the  local  authority  do  actually  become 
the  owners  of  the  street  to  this  extent:  They 
become  the  owners  of  all  that  air  above  and  the 
stratum  below  which  is  necessary  for  the  ordinary 
Qser  of  the  street  as  a  street.  They  are  not 
entitled  to  anything  beyond  that  air  above  or 
stratum  below  which  is  necessary  for  the  ordinary 
nter  of  the  street  as  a  street.  For  instance, 
they  do  not  take  that  part  of  the  subsoil  which 
has  to  be  used  for  the  purpose  of  laying  sewers. 
That  point  was  clearly  decided,  in  fact  most 
emphatically  decided,  in  a  case  argued  by  my 
brother  Cozens* Hardy  of  Mayor  and  Corporation 
of  Tunbridge  WelU  v.  Baird  (74  L.  T.  Rep.  385  ; 
(1896)  A.  C.  434).  There  the  question  was 
whether  the  local  authority  by  virtue  of  the 
vesting  of  the  street  were  entitled  to  make 
underffround  lavatories  and  conveniencies  of 
that  Kind.  They  asserted  that  that  was  a 
sort  of  use  that  a  public  authority  might  be 
tiken  to  make  of  a  street.  Bnt  it  was  held 
by  the  House  of  Lords  that  that  was  going 
beyond  the  ordinary  use  of  a  street  qua  street ; 
and  that  the  user  of  the  street  qua  street  did  not 
involve  the  rieht  to  make  excavations  for  the 
purpose  of  making  lavatories  and  conveniences. 
They  arrived  at  that  decision  by  following  a  line 
of  caaen  beginning  with  Coverdale  v.  Charlton  (40 
L.  T.  Hep.  88;  4  Q.  B.  Div.  104).  The  principle 
laid  down  there  is  that  where  you  are  construing 
an  Act  of  Parliament  which  confers  a  right  upon 
a  public  authority  for  which  it  does  not  pay,  then 
you  vive  the  best  effect  to  the  intention  of  the 
Legislature  by  limiting  the  power,  which  they  get 
without  paying  for  it,  to  the  area  which  is  neces- 
sary to  enable  them  to  perform  the  duties  imposed 
upon  them  in  respect  of  the  street  as  a  street. 
There  was  a  great  deal  of  controversy  as  to  what 
area  was  embraced  under  that  definition,  and  in 
the  case  of  the  Wandsworth  Boctrd  of  Works  v. 
United  Telephone  Company  (51  L.  T.  Hep.  148 ; 
13  Q.  B.  Div.  904)  in  the  Court  of  Appeal  the 
Lord  Justices  gave  very  elaborate  descriptions  of 
that  which  in  their  judgment  was  covered  by  the 
words  in  the  section.  The  result  of  it  appears 
to  me  to  be  this,  that  that  which  is  vested  is  what 
is  called  the  area  of  user.  Instances  were  put  of 
how  far  you  might  reasonably  consider  that  the 
column  of  air  above  the  surface  of  the  street  came 
within  the  description  of  user ;  for  instance,  user 
by  fire  escapes,  being  probably  the  highest  things 
which  could  be  reasonably  brought  within  the 
area  of  user.  The  result,  it  seems  to  me,  is  clearly 
this,  that  all  the  column  of  air  above  the  road 
which  in  any  reasonable  sense  could  be  acquired 
for  the  user  of  the  street  as  street,  and  all  the 
stratum  below  the  surface  which  would  be  required 
for  the  purposes  of  the  street  as  a  street  vest  in 
und  belong  to  the  local  authority.  Now,  that  being 
the  law  which  is  now  settled  beyond  all  controversy, 
it  seems  to  me,  by  the  numerous  decisions  cul- 
minating in  the  one  in  the  House  of  Lords  to 
which  1  have  already  referred,  it  has  been  said  in 
this  particular  case  that  the  local  authority  got 
something  more  than  that.  It  is  said  that  not 
only  had  they  got  the  surface  necessary  for  the 
purposes  of  the  street,  and  the  column  of  air 


necessary  for  the  purposes  of  the  street,  but  they 
had  got  also  the  soil  usque  ad  inferos^  and  they 
had  got  all  the  column  of  air  above.  That  con- 
clusion the  learned  judge  in  the  court  below  has 
adopted.  And  I  am  sorry  to  say  that,  great 
respect  as  I  have  for  the  opinion  of  that  learned 
judge,  and  great  as  the  diffidence  is  with  which  I 
venture  to  differ  from  him,  I  am  unable  to  follow 
him  in  this  particular  instance  in  his  reasoning. 
He  reasons  thus :  The  turnpike  trustees  requir^L 
this  land  for  the  purposes  of  their  road.  They 
required  the  soil,  the  absolute  fee  simple  in  the 
soil.  Therefore  it  must  be  taken  that  there  is,  as 
it  were,  a  Parliamentary  declaration  that  the 
whole  of  the  soil,  tbe  fee  simple,  was  necessary  for 
the  purposes  of  the  road.  Being  necessary  for 
the  purposes  of  the  road,  tbe  local  authority 
have  acquired  the  fee  simple.  Their  rights 
are  under  the  149th  section,  which  I  have  just 
described,  which  vests  in  them  the  street.  The 
effect  must  be  that  that  which  is  vested 
in  them  is  all  that  was  acquired  by  the 
turnpike  trustees  for  the  purposes  of  their  road. 
Because  it  must  be  assumed  that  the  trustees 
required  the  soil  iM^ue  ad  it^eros  theiefore  the 
149th  section  of  the  Public  Health  Act  1875  vest 
the  same  neither  more  nor  less  in  the  local 
authority,  notwithstanding  the  decisions  which 
determine  how  much  the  local  authority  do  get 
because  they  get  it  compulsorily  without  paying 
for  it  under  the  Act  of  Parliament.  That  is,  as  I 
understand  it,  the  learned  judge*s  reasoning.  ^  It 
seems,  however,  to  me  that  the  standard  which 
determines  this  is  not  how  much  below  the  owner 
has  to  give,  but  how  much  the  local  authority, 
under  the  Public  Health  Act  1875,  have  the  right 
to  take.  It  does  not  seem  to  me  that  their  right 
to  take,  or  that  which  is  given  to  them  by  virtue 
of  their  position,  is  any  larger  or  any  smaller  hj 
refeience  to  the  ownership  of  the  soil  below,  it 
may  be  in  one  owner  or  it  may  be  in  twenty,  but 
they  take  what  they  want  and  they  take  no  more. 
And  inasmuch  as  somebody  must  own  the  soil 
Lelow  chey  take  their  quantum  from  somebody 
whether  it  be  composed  of  one  or  more  persons. 
To  say  that  the  soil  is  owned  by  a  person  who 
cannot  point  to  the  particular  people  for  whom 
he  is  trustee,  or  who  are  beneficially  interested 
in  it,  and  that,  therefore,  the  public  authority 
under  this  particular  section  got  more  than  they 
would  get  in  the  case  where  they  could  point  to 
the  people  beneficially  interested,  would  not  be 
capable  of  any  logical  justification.  _  I  hope  I  am 
not  doing  injustice  to  the  learned  judge  s  view, 
but,  as  far  as  I  understand  it,  it  is  the  principle  on 
which  he  went.  He  says  this  (at  p.  873  of  (1902) 
1  Ch.) :  "  It  appears  to  me  that  the  Act  of  Parlia- 
ment, when  it  says  that  the  streets  or  roads 
shall  vest  in  the  local  authority,  has  said  that 
BO  much  of  the  land  as  is  required  for  the  pur- 
poses of  the  road  shall  vest  in  them,  and,  further, 
that  when  another  Act  of  Parliament  has 
authorised  trustees  to  acquire  land  in  fee  simple 
for  the  purposes  of  the  road,  it  is  impossible  for 
any  court  to  say  that  the  whole  fee  simple  was 
not  so  acquired  and  required.  Consequently,  in 
this  pai  ticular  case  1  have  referred  to  the  circum- 
stances of  the  case,  as  did  all  the  courts  in  the 
cases  that  have  come  before  them  heretofore. 
They  have  seen  what  was  required  for  the  pur- 
poses of  the  road.  I  have  got  something  more 
than  physical  requirements,  because  I  have  got 
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the  Act  of  Parliamenfc  aathorising  the  acquisition 
for  the  purposes  of  the  road,  and,  that  being  so, 
it  appears  to  me  I  am  bound  to  saj  that  ibis 
land  was  acquired  and  required  for  the  purposes 
of  the  road."  Therefore  the  learned  judge  makes 
this  the  standard  here :  For  what  purpose  did  the 
original  ownei*s  require  the  land ;  and  how  much 
did  thej  get  when  they  did  acquire  it.  That,  he 
says,  comes  under  the  operation  of  the  149th 
section  of  the  Public  Health  Act  1875.  For  the 
reasons  which  1  have  given  I  cannot  agree  with 
that  vie^.  The  particular  point  here  is  that  the 
plaintiffs  are  an  electric  lighting  company  with- 
out any  statutory  powers,  and  they  put  their 
wires  at  a  point  which  it  is  admitted  is  outside 
what  1  have  called  the  area  of  user  of  the  street. 
If  the  defendants  were  obliged  to  rely  upon  the 
decision  in  Coverdale  v.  Charlton  (ubi  sup,)  and 
to  measure  their  rights  by  the  standard  laid  down 
in  that  and  the  succeeding  cases  they  admit  that 
these  wires  do  not  encroach  upon  that  area.  They 
rest  their  case  on  the  ground,  as  1  have  said,  that 
owing  to  the  peculiar  circumstances  under  which 
the  soil  of  this  road  was  held  before  they  got  it, 
they  have  got  something  mora  than  they  could 
have  got  under  the  ordinary  law.  Therefore,  we 
are  dealing  with  the  case  where  the  wires  in 
question  are  clearly  outside  the  area  of  user,  and 
the  right  to  interfere  with  th^m  must  be  justified 
by  ownership  in  fee.  For  the  reasons  I  have 
given  1  think  that  that  is  a  reasonable  conteutioa 
and  that  the  appeal  must,  therefore,  be  allowed, 
with  costs  here  and  below. 

RoMBB,  L.J. — I  am  of  the  same  opinion.  The 
plaintiffs  can  only  claim  that  the  road  in  questioa 
here,  the  Regeno's  Park-road,  became  vested  in 
the  urban  authority — in  the  full  sense  in  which 
they  seek  to  maintain  that  it  has  been  vested — 
by  relying  on  sect.  149  of  the  Public  Health  Act 
lo75.  Now,  that  section  has  received  by  this 
time  an  authoritative  definition  in  many  oases 
which  have  shown  what  the  true  effect  of  that 
section  is.  It  was  not  by  that  section  intended 
to  vest  in  the  public  authority,  or  the  urban 
authority,  what  i  may  call  the  full  rights  in  fee 
of  a  street,  as  if  that  s'reet  was  owned  by  an 
ordmary  owner  in  fee  having  the  fullest  rights 
both  as  to  the  soil  below  and  as  to  the  air  atK>ve. 
It  is  settled  that  the  section  in  question  was  only 
intended  to  vest  in  the  urban  authority  so  much 
of  the  actual  soil  of  the  street  as  might  be 
necessary  for  the  control,  protection,  and  main- 
tenance of  the  street  as  a  highway  for  public  use. 
It  would  be  sufficient  for  me  to  show  that  that  is 
so  by  referring  to  what  was  said  by  the  Lord 
Ghancellor  (Halsbury)  in  the  case  of  the  Mayor 
and  Corporation  of  Tunbridge  Wells  t.  Baird 
{ubi  sup,),  and  also  by  Lord  Herschell  in  the 
same  case.  Therefore  sect.  149  was  only  intended 
to  vest  in  the  urban  authority  certain  physical  pro- 
perty, a  certain  limited  physical  part  of  the  street ; 
and  what  that  physical  part  is  is  what  I  have 
already  stated.  That  section  has  nothing  to  do 
with  title ;  it  is  not  considering  any  question  of 
title.  No  matter  what  the  title  is  of  the  person 
who  owns  the  street  the  section  is  only  consider- 
ing how  much  of  that  street  shall  vest  in  the 
urban  authority.  Accordingly,  it  does  not  matter 
whether  the  owner  of  this  street  at  the  time  of 
resting  was  a  private  owner,  or  a  trustee  for  a 
private  owner,  or  a  trustee  for  a  charity,  or  a 
trustee  for  a  turnpike  trust,  or  any  other  trustee. 


The  question  of  title  in  reference  to  matters 
aritting  under  sect.  149  of  the  Public  Health 
Act  1875  is  wholly  irrelevant.  The  section  is 
intended  to  vest,  as  I  Lave  said,  a  limited  physical 
property  in  the  urban  authority,  aud  has  nothing 
to  do  with  the  question  of  title.  Now,  that  really 
concludes  this  case.  But  1  will  add  a  few  i^ords 
with  reference  to  the  view  which  appears  to 
have  been  taken  by  my  brother  Far  well  in  regard 
to  this  case  as  bhowing  how  he  arrived  at  the 
conclusion  which  he  did.  If  I  rightly  under- 
stand him  he  says,  in  the  first  place,  that  inas- 
much  as  you  find  the  turnpike  trustees  got  their 
portion  of  the  road  iu  qucbtion  here  on  which 
the  whole  case  turns  iu  trubt  for  making  the 
turnpike  road,  or  for  throwing  it  into  the  turnpike 
road — got  the  full  fee,  if  1  may  use  that  expres- 
sion— therefore  you  muHtcoiicludn  that  the  whole 
fee  is  necessarily  to  be  v<«sted  in  the  urban  autho- 
rity. But,  if  I  may  say  so,  with  respect  to  him, 
I  do  not  think  (hnt  that  is  a  right  deduction.  It 
might  well  be  that  under  the  Turupike  Roads  Act 
in  question,  if  you  look  at  itn  provision,  it  was 
necessary  for  the  turnpike  trustees  to  acquire  the 
full  fee,  possibly  because  the  uwners  would  not 
part  with  any  less  than  the  full  fee.  But  beyond 
that  the  reason  why  the  turnpike  trustees  had  to 
get  this  poi  tion  of  the  road  was,  to  follow  the 
words  of  the  Act,  b«fcause  they  had  to  buy  such 
lands  as  they  deemed  **  necesssry  to  purchase  for 
the  purpose  of  widening,  diverting,  altering,  and 
improving  snch  road.'*  Those  purposes  are  not 
the  purposes  for  which  streets  are  to  vest  in  the 
urban  authority  under  the  149th  section  of  the 
Public  Health  Act  1875.  As  I  have  pointed 
out  you  only  want  to  vest  a  portion  of  the 
street  in  theui  for  the  purpose  of  control,  pro- 
tection, and  maintenance  of  the  street  as  a  high- 
way for  public  use.  This  street,  or  this  portion 
of  the  street,  phvsically  does  not  differ  from  any 
other  street  There  is  nothing  peculiar  abo«t 
this  portion  of  the  street  which  requires  more  of 
it  to  vest  for  the  control,  protection  and  main- 
tenance of  the  street  than  any  other  street. 
That  being  so,  I  respectfully  think  that  my 
brother  Farwell  has  not  come  to  a  sound  conclu- 
sion in  basing  his  judgment  on  the  point  which 
he  has.  As  1  gather,  he  has  also  taken  another 
point,  which  is  this :  He  has  indicated  that  if 
there  is  a  legal  estate  outstanding  which  there 
must  be  in  the  representatives  of  the  old  turnpike 
trustees,  it  is  difficult  to  say  for  whom  the 
holder  of  that  legal  estate  is  a  trustee.  There- 
fore he  seems  to  suggest  that  it  may  be,  or  ought 
to  be,  held  in  trust  for  the  local  authority.  Snt 
it  appears  to  me  that,  if  the  local  authority  want 
to  make  out  that  the  legal  estate  is  held  in  trust 
for  them,  the  onus  is  upon  them  to  do  so,  and 
they  certainly  have  not  discharged  it.  Nor  can 
the  legal  estate  be  said  to  be  outstanding  in  trust 
Jor  tJie  public  as  has  been  suggested  on  behalf 
of  the  respondents,  whatever  that  may  mean.  If 
the  legal  estate  were  outstanding  in  somebody  in 
trust  for  the  public,  all  I  can  say  is  that  I  cannot 
see  how  the  looal  authority  here  can  be  identified 
in  that  relationship  with  the  public.  The  local 
authority  want  nothing  but  what  they  got  under 
sect.  149  of  the  Public  Health  Act  1875,  and  have 
got  nothing  in  them  beyond  what  is  oonferred  by 
that  section,  and  how  that  is  Umited  I  have 
already  shown.  Nor  can  it  be  said  finally  that 
the  local  authority  are  in  possession  of  anything 
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more  than  what  is  vested  in  them  under  sect. 
140.  Really  the  local  authority  are  only  in  pos- 
MMinn  of  exactly  that  which  was  vested  in  them 
hy  Tirtne  of  sect.  149,  and  nothing^  more  nor  less. 
It  appears  therefore  to  me  that  the  judgment 
of  the  court  below  is  not  correct,  and  that  the 
appeal  mnst  be  allowed). 

CozBNS  Habdy,  L  J. — I  agree  with  the  views 
which  have  been  expressed,  and  I  have  very  few 
words  to  add.  It  seems  to  me  that  the  judgment 
under  appeal  can  only  be  supported  on  the 
ground  toa^.  everythmi;  anqnirpd  by  the  turnpike 
trustee  under  the  deed  of  1828  has  vested  in  the 
defendants.  I  look  in  vnin  to  discover  any 
section  having  that  operation  and  effect.  The 
only  section  relied  on  U  sect.  149  of  the  Public 
Health  Act  1875.  Tha*^  section  fixes  the  subject- 
matter  which  is  Vested  by  reference  to  what  is 
required  for  the  ordinary  user  of  a  street  as  a 
street.  It  is  wholly  irrespective  of  the  title  to 
that  stratnm  apart  from  vesting:;  it  is  wholly 
irrenpective  of  the  title  to  the  subsoil,  or  to  that 
portion  which  is  above.  I  think  it  has  been 
decided  by  all  the  courts  that  that  is  the  meaning 
of  sect.  149,  and  I  think  that  it  is  impossible  to 
draw  a  distinction  having  regard  to  the  title  to 
the  subsoil.  I  therefore  agree  that  the  appeal 
should  be  allowed.  ^^^^^  ^j^^^ 

Solicitors   for   the   appellant^,    Benham    and 
Meyer, 
&>licitor  for  the  respondents,  A,  M.  M.  Forbes. 


Feb,  20,  21,  and  24, 1903. 

(Before   Collins,  M.B.,  Romeb  and  Cozbnb- 

Habdy,  L.J  J.) 

Attobket  -  Gbnbbal  and  Wabwickshibb 
County  Council  v,  Oxfobd  Canal  Navi- 

OATION.  (a) 
APPBAL  FBOM  THB   CHANCEBY  DIVISION. 

Highway  —  Interference  with — Canal  bridge — 
£atsed  approaehee — Liability  to  repair  fences 
— Coneiruetion — 10  Oeo.  4,  c.  xlviii.,  s.  26. 

A  canal  navigation  Act  provided  that  a  canal 
company  shotild  not  be  liable  to  repair  any  part 
of  the  roads  approaching  any  bridge  over  their 
canal  beyond  or  further  than  the  extremity  of 
the  wing  walls  of  any  such  bridge,  but  that  the 
company  were  not  to  be  exonerated  from  the 
repair  of  aU  such  bridges  and  of  the  wing  wcdU, 
ramparts,  and  side  banks  thereof. 

Held,  upon  the  construction  of  the  section,  that  the 
canal  company  were  not  liahle  to  repair  a  broken 
fence  on  a  raised  approach  to  one  of  their  bridges. 

Decimon  of  Keheunch^  J,  (20  Mag,  Cas,  659; 
87  L,  T,  Bep.  93)  affirmed, 

Uhdsb  the  powers  conferred  upon  them  by 
9  Geo.  3,  c.  Izx.,  and  other  statutes  of  Greorge  HI., 
all  since  repealed  by  10  Geo.  4,  c.  xlviii.,  the 
Oxford  Canal  Navigation  Company  cut  through 
a  highway  in  the  county  of  Warwick,  known  as 
tiie  Coventry  and  Stoney  Stanton  main  road,  and 
carried  the  road  by  means  of  a  bridge  called 
Tosses  Brid^  over  their  canal.  The  bridge 
itsslf  was  a  brick  strujture,  consisting  of  a  single 
aroh  terminated  at  either  end  by  what  are  called 
wing  walls.    The  roadway  on  either  side  was  led 

im  Baported  bj  W.  C.  Bias,  Eaq.,  B*rriatar«t.L*w. 


up  to  the  bridge  by  means  of  inclined  embank- 
ments, which  were  not  as  wide  as  the  original 
highway,  the  ends  resting  against  the  wing  walls. 
The  sides  of  the  inclined  embankments  were  sup- 
ported by  perpendicular  stone  retaining  waUs 
about  9ft.  high  where  they  met  the  wing  walls  of 
the  bridge,  and  thence  sloped  gradually  down 
away  from  the  bridge.  On  the  top  of  one  of 
these  stone  retaining  walls  there  had  been  fixed 
some  wooden  posts  and  a  railing,  part  of  which 
was  now  broken  down  and  thereby  became  a 
danger  to  the  public. 

The  Warwickshire  County  Council,  who  were 
the  highway  authority  for  the  district,  alleged 
that  the  canal  company  were  liable  to  repair  the 
broken  fence,  and  now  brought  this  action  for  a 
declaration  that  the  canal  company  were  so  liable 
and  a  mandatory  injunction  to  compel  them  to 
repair  the  fence. 

The  defendants  denied  any  liability  to  repair 
the  approaches  to  the  bridge  or  the  fences  thereon. 

The  question  depended  npon  the  constmction 
of  the  Acts  of  Parliament  under  which  the  canal 
company  made  the  bridge,  and  especially  10  Geo.  4, 
c.  xlviii. 

By  sect  4  of  that  Act  vested  all  bridges,  em- 
bankments, and  other  works  belonging  thereto, 
and  the  ground  and  soil  thereof  respectively,  in 
the  defendants. 

By  sect.  24  it  was  provided  that  a  good  and 
sufficient  fence  should  be  made  by  the  defendants 
on  each  side  of  any  bridge  carrying  a  carriage 
road  over  the  canal,  which  fence  should  be  not 
less  than  4ft.  above  the  surface  of  the  bridge. 

Sect.  26  provided  as  follows : 

Thftt  the  paid  oompaoy  of  proprietors  hereby  estab- 
lished shall  not  bs  liable  to  repair  or  am*  n^l  any  part  of 
the  romdd  approaching  to  any  bridge  or  bridges  made,  or 
to  be  made,  over  the  said  oaoal  .  .  .  after  saoh 
roads  shall  have  been  first  made  and  n«ed  for  one  year, 
and  then  pnt  into  good  and  snffioient  repair  by  the  said 
company  of  proprietors,  beyond  or  further  than  the 
extremity  of  the  wing  walls  of  any  ^ui'h  bridge  or 
bridges ;  bat  nothin^f  herein  contained  shall  be  con- 
stmed  to  exonerate  the  said  company  from  the  fninro 
repairs  of  all  snoh  bridgee,  and  of  the  wing  walls, 
ramparts,  and  side  banks  thereof. 

Kekewich,  J.  held  that  on  the  construction  of 
sect  26  the  company  were  not  liable  to  repair  the 
fence,  and  the  plaintiffs  appealed. 

Cripps,  K  C,  Macmorran,  K.C.,  and  P.  BagnaU 
Evans,  for  the  appellant?. — On  the  construction 
of  sect.  26  the  company  mnst  repair  these  fences. 
The  word  "bridge"  includes  the  approaches 
thereto : 

Nottingham  County  Councii  v.   M^inchsster,  Shiff' 
field,  and  JAncoinsKire  Railway,  71 L.  T.  iiep.  430. 

By  sect.  26  the  company  are  relieved  from  the 
liability  to  repair  the  road,  but  that  does  not 
include  the  fences.  Where  a  body  of  adventurers 
cause  a  public  danger  by  their  works  it  is  their 
duty  to  do  what  is  necessary  to  protect  the 
public.  The  company  is  responsible  for  the 
nuisance  caused  by  the  danger  to  the  public,  and 
they  are  Uable  to  repair  the  fence  : 

Manley  v.  8t.  HeUn'B  Canal  and  Railway  Com- 
pany, 2  H.  &  N.  840  ; 
WUaon  Y.^HaUf€UD  Corporation,  L.  Bep.  3  Ex.  114; 
Rex  V.  LlandUo  Commissioners,  2  Term  Bep.  232. 
Railway  Clauses  Oonsolidation   Act  1845  (8  A  9 
Vict.  o.  20),  SB.  50,  51,  52. 


d6 


MAGISTRATES^  CASES. 


ApP.]    A.TTOBNBT-GBN.  &  'W^ASWICESHIBB  OOUNTT  COUNCIL  V,  OXFOBD  OaNAL  NAVIGATION.   [ApP. 


[OoLLiNS,  M.B.  referred  to  Whyler  v.  Bingham 
Rwral  District  Ctmncil  (20  Mag  Cae.  51 ;  83  L.  T. 
Rep.  652;  (1901)  1  Q.  B.  45).]  Where  a  company 
has  power  to  interfere  with  a  highway  they  must 
substitute  something  for  it,  ana  this  they  must 
keep  in  repair  and  prevent  it  causing  a  nuisance. 
The  company  have  raised  this  road  so  as  to  cause 
this  danger,  which  is  a  nuisance.  They  must  pro- 
vide a  proper  substitute  for  the  road,  and  to  be  a 
proper  substitute  it  must  be  reasonably  safe.  The 
provision  in  the  Act  that  the  company  shall  not 
be  liable  to  repair  the  roads  approaching  the 
bridge  only  refers  to  the  surface  of  the  road^. 
The  company  must  keep  the  banks  and  fences  in 
order,  and  the  artificial  structure  which  they 
have  pat  here  in  place  of  the  road.  Sect.  26 
relieves  the  company  to  a  limited  extent  from 
the  duty  of  repairing  the  road,  but  it  doss  not 
affect  their  other  duties.    Tbey  aUo  referred  to 

Corporation  of  Birhenhfiod  ▼.   London  and  North- 

Western  Railway,  15  Q.  B.  Div.  572; 
Stourbridge  Canal  v.  Wheeley,  2  Bam.  &  Ad.  792  : 
Beg.  v.  Inhahitanta  of  the  lale  of  Ely,  15  Q.  B. 

827,841; 
Finchley  Mectrie  Light  Company  ▼.  Finchley  Urban 

District  Council,  ante,  p.  91 ;  88  L.  T.Bep.  215  ; 

(1903)  ICh.  437; 
Highway  Act' 1835  (5  &  6  Will.  4,  o.  50),  a.  21 ; 
Local  Government  Aot  1888  (51  &  52  Viot.  o.  41), 

a.  11  (6). 

Warrington,  K.G.,  Etherington  Smith,  and 
Bittleston  for  the  defendants. — The  company  is 
not  liable  to  repair  the  approaches  to  this  bridge 
either  at  common  law  or  on  the  construction  of 
sect.  26.  That  section  defines  the  duties  of  the 
defendants.  The  duty  to  repair  is  on  the 
plaintiffs  : 

Reg,  V.  Inhabitants  of  the  District  of  Lordsmere, 
54  L.  T.  Bep.  766. 

Grippe,  K  0.  in  reply.  ^^^  ^^  ^^^ 

Feb,  24.— Collins,  M.B. — This  is  a  question 
between  the   Warwickshire  County  Council  and 
the  Oxford  Canal  Navigation.   The  Warwickshire 
County  Conncil,  in  the  name  of  the  Attorney- 
General,  claim  that  the  Oxford  Canal  Navigation 
Company  are  bound  to  keep  in  repair  a  fence 
along  the  side  of  a  causeway  leading  up  an  ascent 
to  a  bridge  which  passes  over  the  canal.    Now, 
the  question  really  is  determined  by  the  construc- 
tion of  one  or  possibly  two  sections  of  the  Act  of 
Parliament  which  now  governs  the  rights  of  the 
canal  company.    The  canal  wan  originally  built 
under  one  or   more  Acts  of  Geo.  3,  but  those 
Acts  were  repealed,  and  it6  rights  are  now  finally 
ascertained  by  the  Act  of  10  Geo.  4,  c.  xlviii. ;  and 
sect.  26  is  the  section  which  govbms  this  case. 
Now,  as  is  usual  in  erecting  bridges  over  canals, 
the  persons  who  take  power  to  cut  the  highway 
are  under  the  obligation  of  making  an  equally 
safe,  as  far  as  possible,  and  convenient  approach 
in  substitution  for  the  highway  which  they  have 
cut;  and  where  the  bridge  involves,  as  it  most 
usually    does  over    a  canal,  the  raising  of  the 
highway  at  the  point  whi-re  it  cuts  it,  provision  is 
always  made  for  an  approach  to  the  bridge  from 
the  old  highway  by  means  of  an  inclined  plane 
or  approach,  and  it  has  sometimes  happened  that 
where  a  question  has  arisen  as  to  the  obligation 
to  keep  these  approaches  in  repair  they  have  been 
treated  as  standing  on  the  same  footing  as  the 
bridge  itself,  and  in  Nottingham  County  Council 


V.  Manchester,  Sheffield,  and  Lincolnshire  Bailufay 
{ubi  sup,)  that  view  was  taken,  bat  in  this  parti- 
cular case  we  are  relieved  from  any  question  of 
that  sort  because  sect.  26  of  the  Act  of  Geo.  4 
deals  with  the  obligation  to  repair  on  the  footing 
that  the  approaches  to  the  bridge  and  the  bridge 
itself  are  two  distinct  tiiiogs.    The  question  wul, 
therefore,  turn  upon  what  is  to  be  taken  as  the 
meaning  of  the  Legislature  in  dealing,  as  they  do, 
with    the    bridge  itself    divided    off    from    the 
approachcis  which  lead  to  it.    Now,  the  ^ords  of 
that  section  are  these :  [His  Lordship  then  read 
it.]    In  this   section,  to  begin  with,  there  is  a 
direct  limitation  of  the  obligation  of    the  pro- 
prietors as  to  the  repair  of  any  part  of  the  roads 
approaching  the  bridge.    Now,  that  is  an  exemp- 
tion which  IS  given  to  them,  and,  in  order  to  make 
perfectly  clear  what  the  exemption  is,  the  proviso 
18  put  in  that  "  nothiog  herein  contained  shall  be 
construed  to  exonerate  the  said  company  from  the 
future  repairs  of  all  such  bridges,  and  of  the  wing 
walls,  ramparts,  and  side  banks  thereof";  and, 
therefore,  they  define  the  exemption  and  also  is 
defined  that  which  is  not  exempted ;  whereas  it 
seems  to  me  if  it  had  been  inten^d  to  confine  the 
exemption  to  the  highway  itself  and  not  to  include 
in  the  exemption  the  cauneway  on  which  it  lies 
and  upon  which  the  highway  passes  up  to  and 
then  over  the  bridge,  we  should  uudoubtedly  have 
found  the  causeway  mentioned  in  the  last  part  of 
the  section  as  well  as  the  bridge,  the  wing  walls, 
the    rampartu,  and    the  side    banks,    as    to  all 
of     whicn     the    section     says    expressly    that 
the  obligation  to  repair  shall  continue  on  the 
company.    How  can  it  be  supposed  that,  having 
dealt  with  approaches  in  the  earlier  part  of  the 
section,  and  desiring  to  leave  upon  the  company 
the  obligation  of  maintaining  the  bridges  with 
the  highway  passing  over  them,  if   the  obliga- 
tion was  to  extend  to  the  approaches  also,  the 
approaches  do  not  find  a  place  with  the  bridges, 
the    wing    walls,  ramparts,  and    side  banks  in 
the  last  part  of  the  section  P    It  seems  to  me 
impossible  to  conceive  it  was  not  the  intention 
of  the  Legislature  to  treat  the  causeway  which 
was  carried  to  the  bridge  exactly  on  the  same 
footing  as  the  bi^hway  itself.    In  my  view,  when 
they  deal  with  tne  causeway  of  the  approaches 
in  this  section,  the  parts  of  the  road  approach- 
in?  the  bridge,  they  are  in  point  of  fact  dealing 
with,  and  treating  as  one,  the  whole  structure 
made  for  the  purpose  of  carrying  the  highway. 
They  are  not  dividing  off   that   upper  section 
of    it,    which    might    be    described    as  the   via 
trita ;  they  are  treating  it  all  as  part  of  the  high- 
way.   And,  indeed,  that  would  seem  to  be  the 
true  primAfade  view  of  it,  because  this  approach 
is  made,  not  upon  land  belonging  to  or  acquired 
by  the  canal  company  at  all.   They  have  to  acquire 
the  land  on  whiuh  the  bridge  is  built,  they  do  not 
acquire  any  part  of  the  highway  itself ;  but  they 
do  lay  upon  that  highway  materials  sufficient  to 
raise  an  inclined   plane  with  the   gradient  pre- 
scribed by  the  Act,  and  when  the  Legislature 
intervenes  and  cuts   off    the    bridge  from   the 
approaches  lendine   up  to  it  and  puts  the  two 
under  different  obligations,  it  seems  to  me,  prima 
facie  at  all  events,  obvious  that  the  intention  to 
treat  the  approach  as  one  entire  thing — stones  and 
other  material  deposited  on  the  land  which  never 
was  the  land  of  the  company,  but  which  they 
deposited  there  under  powers  for  the  purpose  of 
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raisiog  the  highway  iteelf ;  and,  when  the  obliga- 
tion is  divided  off  and  the  dut^  of  the  canal  cotn- 
panj  is  limited  to  the  bridge,  it  seems  to  me  that 
the  doty  as  to  the  highway  with  the  stones  and 
the  causeway  upon  it  rests  on  the  persons  whose 
datj  it  is  to  deal  with  the  highway.  Now,  we  had 
a  very  ingenious  and  interesting  argument  from 
oounael  for  the  plaintiffs  upon  this  part  of  the 
case,  and  probably,  if  we  were  not  here  bound  by 
the  express  terms  of  an  Act  of  Parliament 
dealing  with  the  matter,  there  would  have  been  a 
great  deal  very  well  worth  considering  in  their 
argument.  Their  point  was  this,  that  it  is  clear 
even  if  a  body  acquires  statutory  powers  to  inter- 
fere with  the  highway  for  the  purpose  of  making 
a  canal  that  they  are  bound  impliedly,  if  not 
expressly,  to  substitute,  as  far  as  is  possible,  an 
equvlly  convenient  mode  of  passage  up  to  and 
over  that  which  they  have  substituted  for  the 
original  highway  which  they  have  cut;  and,  if 
that  be  so,  that  obligation  must  survive,  not- 
withstanding the  statutory  powers.  If  persons 
come  upon  the  highway  and  substitute  for  the 
existing  highway  a  raised  causeway  leading 
up  to  a  bridge,  they  cannot  be  said  to  have 
discharged  their  obligation  to  make  the  passage 
as  convenient  and  as  safe  as  it  was  before  by  sub- 
stituting a  public  nuisance  for  a  safe  highway. 
They  say  if  you  erect  an  inclined  plane — which 
at  its  highest  point  is  probably  some  9ft.  or 
10ft.  above  the  highway  and  goes  down  from 
that  to  the  level  of  the  highway  itself — if  you 
put  this  causeway  in  the  middle  of  a  highway 
not  co-extensive  in  width  with  it,  but  in  the 
middle  of  it,  and  do  not  put  a  fence  on 
either  side,  you  are  simply  creating  a  public 
nuisance,  and  if  you  are  substituting  a  public 
nuisance  for  a  sale  highway,  it  can  hardly  be 
said  that  you  are  doing  all  that  you  fairly  can  to 
give  an  equally  safe  and  convenient  mode  of 
passing  over  your  canal  to  that  which  existed 
Defore  you  ever  made  the  canal,  and  therefore  if 
you  do  this  you  must  take  the  responsibility  here- 
after of  miJcing  good  your  obligation  and  pre- 
venting this  thing  from  being  a  nuisance.  The 
eases  of  Manley  v.  8t.  Helens  Vanal  and  BaUway 
Company  (ubi  sup.)  and  Reg.  v.  Inhabitants  of 
hiU  of  Ely  {tibi  sup.)  support  the  argument  on 
that  point;  but  I  do  not  think  those  cases  affect 
the  question  before  us,  because,  in  my  judgment, 
it  is  regulated  wholly  by  sect.  26,  the  one  point 
before  us  being  whether  the  obligation  to  repair 
the  fence  along  this  causeway,  which  has  been,  we 
are  told,  allowed  to  get  out  of  repair,  still  remains 
on  the  canal  company,  notwithstanding  this 
section.  That  being  the  real  point,  I  am  of  opinion 
that  that  obligation  is  not  placed  upon,  and  does 
not  continue  to  lie  upon,  the  canal  company.  We 
are  not  called  upon  to  decide  whether  it  is  or  is 
not  an  obligation  on  the  county  council.  They 
are  simply  asserting  now  that  the  obligation  is 
impoeed  upon  the  canal  company.  But,  while  it 
is  not  necessary  to  determine  the  point,  I  think 
the  county  oouncil  will  probably  be  well  advised 
not  to  leave  what,  on  the  arguments  before  us, 
is  undoubtedly  a  public  nuisance  in  the  centre 
of  the  highway,  wnioh  highway  there  can  be  no 
question  whatever  they  are  the  persons  bound  to 
repair.  However,  it  is  not  necessary  for  us  to 
decide  whether  there  is  a  direct  responsibility  or 
not  upon  them«  but  I  should  think  they  would  be 
well  advised  not  to  incur  the  risk  oi  assuming 
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that  there  is  no  obligation  upon  them  in  the 
matter.  For  these  reasons  I  think  the  judgment 
of  Kekewich,  J.  was  perfectiy  right,  and  that  the 
appeal  must  be  dismissed. 

BoMBB,  L.J. — I  am  of  the  same  opinion.  The 
Act  of  Greorge  lY.  appears  to  me  to  settle  finally 
the  rights  and  liabilities  of  the  canal  company  in 
respect  of  bridges  over  the  canal  and  the 
approaches  to  the  bridges.  It  is  not  necessary, 
in  my  opinion,  to  inquire  into  the  prior  position 
of  the  canal  company  or  to  consider  what  liability 
it  might  be  under  if  the  Act  of  George  lY.  had 
not  been  passed.  Having  regard  to  the  provisions 
of  the  Act,  and  especially  those  of  sect.  4,  the  vest- 
ing section,  and  sects.  24  and  26,  I  think  the 
Legislature  has  drawn  a  clear  line  between  what 
I  may  call  the  bridges  proper  and  the  approaches 
to  the  bridges.  With  regard  to  the  bridges 
proper  which  are  vested  in  the  canal  company  by 
sect.  4,  the  canal  company  being  in  possession  is 
made  liable  for  the  repair  and  amendment  of 
those  bridges,  whereas  it  appears  to  me  that  the 
canal  companv  is  freed  from  liability  in  respect 
of  the  approaches  to  the  bridges  whioh  are  clearly 
not  vested  in  them.  It  was  said  that  the  inter- 
pretation we  are  giving  to  this  Act  would  result 
in  great  hardship  to  the  ordinary  highway  autho- 
rity who  have  to  look  after  the  approaches.  The 
first  answer,  of  course,  to  an^  suggestion  of  that 
kind  is  simply  that  the  Legislature  has  thought 
fit  to  cast  that  liability  upon  the  highway  autho- 
rity, and  has  not  considered  that  it  was  an  unfair 
thing  to  do.  But,  in  my  opinion,  there  is  no  such 
great  hardship,  and  certainly  no  such  hardship  as 
to  induce  the  court  to  try  and  give  to  the  Act  of 
G«orge  lY.  other  than  its  simple  meaning; 
because  it  should  be  borne  in  mind  that,  after  all, 
the  canal  company  was  considered  to  be  a  com- 
pany that  was  for  the  public  benefit.  It  increased 
the  commnnications  of  the  coantry,  and  might 
well  be  said,  in  a  sense,  to  do  good  to  the  roads 
by  diminishing  the  traffic  upon  them,  and 
generally  to  assist  the  neighbourhood  in  convey- 
ing goods  and  merchandise  where  conveyance  was 
of  great  importance.  I  see,  therefore,  no  hardship 
in  giving  to  the  Act  of  Gkorge  lY.  that  construc- 
tion which  it  appears  to  me  clearly  to  bear,  and 
which  frees  the  canal  company  from  all  liability 
in  respect  of  the  approaches.  As  to  the  par- 
ticular bridge,  which  is  the  subject  of  the  present 
case,  the  fence  in  question  would  be  almost  in 
the  centre  of  the  highway  if  it  were  not  for  this 
raised  approach  to  the  bridge,  and  clearly,  to  my 
mind,  the  highway  authority  liable  to  repair  that 
highway  would  have  to  repair  the  fence  if  neces- 
sary. The  highway  on  this  approach  appears  to 
me  to  consist  of  the  whole  of  the  approach  with 
its  sides  and  fence,  and  I  cannot  see  any  reason 
why  the  highway  authority  should  seek  to  single 
out  this  fence  as  something  with  which  they  have 
nothing  to  do,  and  which  the  canal  company  is 
specially  and  peculiarly  bound  to  look  after.  I 
agree,  therefore,  in  thinking  that  the  appeal 
should  be  dismissed, 

OozBNs-ELiSDT,  L.J. — ^I  agree  that  the  decision 
of  Kekewiok,  J.  ought  to  be  affirmed.  It  seems 
to  me  on  the  construction  of  the  particular 
statute  by  which  the  rights  and  obligations  of 
the  canal  company  are  defined  a  clear  distinction 
is  drawn  between  the  ascent  to  a  bridge,  or  the 
road  approaching   the  brid|^,  and  the   bridge 
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itself.    The  bridge  is  Tested  in  the  canal  oom- 

gan^;  the  ascent  or  the  approach  is  not.  The 
ability  to  repair  the  bridg^e,  as  defined  hj  sect.  26 
of  the  Act  of  G«o.  4,  is  thrown  upon  the  canid 
company.  The^  are  expressly  exempted  from 
liability  to  repair  the  approach.  The  fences  in 
question  are  on  the  hiifhway.  They  divide  one 
part  of  the  highway  from  another  part  of  the 
highway.  I  cannot  follow  the  argument  of  the 
appellants  that  a  portion  only  of  the  original 
liability  of  the  canal  company  has  been  tmns- 
feri'ed  to  the  road  authority — namely,  the  repair 
of  the  road  itself  as  distineuisbed  from  its  fences 
and  supports.  In  my  opinion  no  such  liability 
existed  after  the  expiration  of  one  year  from  the 
time  when  the  approach  was  made  and  put  into 
good  and  sufficient  repair  by  the  canal  company. 

Collins,  M.R.  —  I  intended  to  refer  to  the 
case  of  Beg,  ▼.  T^  Inhahitanta  of  Lordsmere  (uhi 
Sim.)  in  support  of  the  inference  of  fact  that  the 
suDstratnm  upon  which  the  highway  is  laid  forms 
part  of  the  highway. 

Solicitors:  Field,  Boscoe,  and  Co.,  agents  for 
J^.  Field,  Leaminffton ;  Tkomae  H,  Jones,  agents 
for  Stockton  and  Sons,  Banbury. 


Mwrck  12  and  13, 1903. 

(Before  Williams,  Stiblino,  and 
Mathew,  L.  JJ.) 

Lawfobd  v.  Billbbioay  Bubal  Distbict 

OoxxHOiL.  (a) 

appeal  fbom  the  kino's  bench  division. 

Loeal  got>wmnent — Rwral  district  councH^Con' 
tracts — Seal '^Employment  of  engineer  for 
sewerage  scheme — Worfc  done  by  engineer — No 
contract  under  seal — Right  to  recover  remunera' 
Hon. 

A  rural  district  council  employed  the  plaintiff  as 
an  engineer  in  connection  with  a  scheme  of 
sewerage. 

Held  {reversing  the  judament  of  Darling,  J.),  that 
the  plaintiff  was  entitled  to  recover  remuneration 
for  the  services  which  he  had  rendered,  although 
there  was  no  contrctct  under  seal. 

Clarke  v.  Cuckfield  Union  (^21  L.  J.  349,  Q.  B.) 
approved  and  foUowed. 

Appeal  by  the  plaintiff  from  the  judgment  of 
Darling,  J.  at  the  trial  of  the  action  without  a 

The  plaintiff  brouffht  this  action  to  recover 
money  allied  to  be  due  from  the  defendants  for 
services  rendered  by  him  at  their  request. 

By  an  agreement  under  seal,  made  on  the  18th 
July  1899,  the  defendants  engaged  the  plaintiff  to 
act  as  their  engineer  in  respect  of  certain  sewerage 
works  propos^  to  be  earned  out  in  two  parisheB 
in  the  district  of  the  defendants. 

The  work  which  the  plaintiff  was  enoaged  to 
perform  consisted  of  the  preparation  of  plans  and 
other  documents,  and  the  superintendence  of  the 
work,  and  attendance  at  the  Local  Grovemment 
Board  inquiry,  and  the  obtaining  of  toiders  and 
other  matters. 

The  work  in  respect  of  which  that  agreement 
was  made  was  completed  under  the  super- 
intendence of  the  plaintiff,  and  his  agreed 
remuneration  was  paid  by  the  defendants. 

{a)  Beport«4  h^  f-  U-  W;u.|ai|8,  Bi(|.t  d»rrlstflr-ftt-Lftw. 


In  Sept.  1900  it  was  suggested  to  the  defen- 
dants that  this  sewerage  scheme  should  be 
extended  to  another  part  of  their  district  called 
Shcmfield  Common,  and  they  thereupon  passed 
a  resolution  referring  the  matter  to  a  committee. 

The  committee  requested  the  plaintiff  to  Yiait 
Shenfield  Common  and  to  make  a  report  as  to 
what  would  be  necessary,  and  to  prepare  an  esti- 
mate of  the  probable  cost  of  the  work,  and  the 
plaintiff  accordingly  made  a  report  and  estimate, 
which  were  laid  beu>re  the  committee. 

The  committee  instructed  the  plaintiff  to  act  as 
engineer  for  the  works  at  Shenfield  Common,  and 
to  perform  similar  services  to  those  which  he  had 
rendered  under  the  agreement  of  July  1899. 

The  acts  of  the  committee  were  all  confirmed 
by  the  council. 

The  plaintiff  also  attended  a  Local  Government 
Board  inquiry,  the  result  of  which  was  that  a 
loan  for  the  proposed  works  for  Shenfield 
Common  was  duly  sanctioned.  He  also  took  out 
quantities  for  the  work. 

Tenders  for  the  work  were  subsequently  re- 
ceived by  the  defendants,  but  no  tender  was 
accepted. 

The  plaintiff  claimed  remuneration  for  tbe 
services  which  he  had  rendered,  and  a  dispute 
arose  as  to  the  amount  to  which  the  plaintiff 
was  entitied. 

The  plaintiff  thereupon  brought  this  action, 
and  the  defendants  set  up  the  defence  that,  there 
being  no  oontmot  nnder  aeal,  the  plaintiff  ooald 
not  recover  any  remuneration. 

The  Local  Government  Act  1894  (56  &  57  Yiot. 
c.  73)  provides : 

Seat.  56  (1).  A  parish  or  disiriot  oounoil  may  appoint 
oommittees,  oonsittiiig  either  wholly  or  partly  oi 
members  of  the  ooanoil,  for  the  ezeroiBe  of  any 
powers  whioh,  in  the  opinion  of  the  ooanoQ,  oan  be 
properly  ezerdied  by  oommittees,  bat  a  committee  shall 
not  hold  office  beyond  the  next  annual  meetiog  of  the 
oounoil,  and  the  acta  of  every  each  committee  shall  be 
sabmitted  to  the  oonnoil  for  their  approval  Provided 
that  where  a  committee  is  appointed  by  any  distriot 
ooanoil  for  any  of  the  parposes  of  the  Pablio  Health  Acts 
or  Highway  Acte,  the  oonnoil  may  anthorise  the  com- 
mittee to  iostitate  any  proceeding  or  do  any  act  which 
the  ooanoil  might  have  institated  or  done  for  that 
parpose  other  than  the  raising  of  any  loan  or  the  making 
of  any  rate  or  contract. 

The  action  was  tried  before  Darling,  J.,  with- 
out a  jury. 

C.  A.  Bussell,  K.C.  and  Montague  Lush,  K.C. 
for  the  plaintiff. 

Macm^orran,  K.C.  and  and  E,  J,  Naldrett  for  the 
defendants. 

April  11,  1902.— Daslxng,  J.-— I  must  begin 
by  expressing  m^  obligation  to  the  learned 
counsel  for  having  brought  before  me  so 
thoroughly  the  authorities  bearinff  upon  this 
point  and  for  the  arguments  which  tiaey  have  ad- 
dressed to  me.  I  very  much  regret  that  I  have 
to  come  to  the  conduaion  at  whion  I  have  arrived, 
that  it  was  necessary  that  this  agreement  should 
be  under  seal,  because  I  think  in  this  case  there  is 
not  the  slightest  merit  in  such  an  objection.  The 
whole  matter  of  the  agreement  was  brought  before 
the  defendants;  it  was  gone  into  by  the  whole 
body  on  more  than  one  occasion;  it  was  fully 
considered ;  and  the  determination  at  which  they 
had    arrived  was    recorded   in  their  minntea. 
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There   really  was   nothing    in  this    particular 
agreement  which  went  in  eeaentials  beyond  what 
they  had  already  determined  with  regard  to  the 
drainage  of  anouier  part  of  their  area,  and  it  only 
remained  to  do  a  very  formal  act,  that  is,  to  put 
their  seal,  a  mere  impressed  stamp,  on  the  agree- 
ment»  which  had  been  all  thoroughly  embodied 
in  their  minutes,  and  it  would  have  been  a  formal 
one,  and  this  point  coald  not  have  been  taken. 
However,  that  was  not  done,  and  I  must  decide 
the  question  according  to  the  law  as  well  as  I  can. 
I  do  not  think  I  can  do  better,  in  order  to  see 
what  the  law  is,  than  to  quote  what  Lord  Denman, 
O.J.  said  in  delivering  the  judgment  of  the  Court 
of  Queen's  Bench  in   Church  v.    Imperial  Oaa 
Light  Company(6  A.  &  E.  846).    I  may  say  that 
I   think  Mr.  Kussell's  observation  upon    theee 
anthoritiee  was  hardly  justified  when   he  said 
that  the    Oourt  of   Exchequer    had    taken    a 
very     narrow     and     technical    view     of     this 
matter,  and  the  Court  of    Queen's  Bench  had 
apparently  been  struggling  as  well  as  it  could  to 
take  a  broader  and  more  enlightened  view  of  it, 
becanse,  idthough  Mayor  of  Ludlow  v.  Charlton 
(6  M.  k  W.  815)  was  decided  in  the  Oourt  of 
Exchequer,  it  was  the  judgment  in  the  case  of 
Chwrch  V.  Imperial  Oas  Light  Company  {vhi  sup.), 
upon  which  the  Barons  of  the  Exchequer  relied, 
and  that  was  a  case  in  the  Court  of  Queen's 
Bench.     The  judgment  was  delivered  by  Lord 
Denman,  C.J.  in  these  words :  "  The  general  rule 
of  law  is  that  a  corporation  contracts  under  its 
common  seal ;  as  a  general  rule  it  is  only  in  that 
way  that  a  corporation  can  express  its  will  or  do 
any  act.    That  general  rule,  however,  has  from 
the  earliest  traceable  periods  being  subject  to  ex- 
ceptions, the  decisions  as  to  which  furnish  the 
prmciple  on  which  they  have  been  established,  and 
are  instances  illustrating  its  application,  but  are 
not  to  be  taken  as  so  prescribing  in  terms  the 
exact  limit  that  a  merely  circumstaotial  difference 
is  to  exdnde  from  the  exception.    This  principle 
appears  to  be  convenience  amounting  almost  |to 
necessity.    Wherever  to  hold  the  rule  applicable 
would  occasion  very  great  inconvenience,  or  tend 
to  defeat  the  very  object  for  which  the  corporation 
was  created,  the  exception  has  prevailed;  hence 
the  retainer  by  parol  of  an  inferior  servant,  the 
doing  of  acts  very  frequenUy  recurring,  or  too 
insignificant  to  be  worth  the  trouble  of  affixing 
the  common  seal,  are  established  exceptions.    On 
the  same  principle  stands  the  power  of  accepting 
bills  of  exchange,  and  issuing  promissory  notes, 
by  companies  incorporated  for  the  purposes  of 
trade,  with  the  rights  and  liabilities  consequent 
thereon."    Now,  no  case  that  has  been  cited  to 
me  gets  rid  of  the  principle,' so  far  as  I  can  see, 
defined  by  Lord  Denman  and  assented  to  in  the 
case  of  Mayor  of  Ludlow  v.  Charlton  (ubi  sup.). 
The  principle  uppears  to  be  convenience  amount- 
ing almost  to  necessity.    In  Mayor  of  Ludlow  v. 
Charlton    the  oourt    made  these   observations: 
"Before  dismissing  this  case,  we  feel  ourselvee 
called  upon  to  say,  that  the  rule  of  law  requiring 
contracts   entered   into   by  corporations  to  be 
f^eneraUy  entered  into  uoder  seal,  and  not  by 
parol,  appears  to  us  to  be  one  by  no  means  of  a 
merelv  technical  nature,  or  which  it  would  be  at 
all  sale  to  relax,  except  in  cases  warranted  by  the 
nrinciples  to  which  we  have  already  adverted." 
aow,  can  it  be  said  here  that  to  hold  the  rule 
apj^kable  woi]dd  tend  to  defeat  the  very  object  I 


for  which  the  corporation  was  created?    It  has 
been  argued  that  one  of  the  objects  for  which 
the  corporation  was  created  was  to  drain  the  dis- 
trict confided  to  its  care,  and  that  is  true ;  and,  if 
to  insist  that  the  contract  should  be  under  seal 
would  prevent  the  corporation  from  draining  the 
district  or  inconvenience    them  or  delay  them 
materially  in  the  draining  of  the  district,  then  I 
should    say  this  case  came  within  one  of  the 
exceptions,  and  the  contract  could  be  made  with- 
out the  seal  being  put;  but  it  plainly  would  not. 
With  regard  to  the  other  scheme  for  draining  the 
district  the  seal  was  put,  there  was  no  difficulty  in 
putting  it,  there  was  no  huiry  for  a  minute,  nor  a 
day,  nor  a  week ;  therefore  it  appears  to  me  that 
to  execute  a  contract  under  seal  here  would  not 
occasion  great  inconvenience  nor  tend  to  defeat 
the  very  object  for  which  the  corporation  was 
created,  and  therefore  it  would  not  come  within 
that  exception.    There  really,  I  think,  would  not  be 
much  to  be  said  for  the  plaintiff  upon  this  point  if 
it  had  not  been  for  the  case  of  Clarice  v.  Cuchfield 
Union  (21  L.  J.  349,  Q.  B.),  and  no  doubt  in  that 
case  there   do   appear  to  be  expressions  which 
would    very    considerably    help    the    plaintiff. 
Wightman,  J.,  however,  says  it  would  have  been 
better  if   there  had  been  no  relaxation  at  all, 
though  Lord  Denman  had  pointed  out  that  from 
the  earliest  times  there  had  been  relaxations,  so 
in  1852  it  was  rather  late  to  make  that  remark. 
Wightman,  J.  said :  "  I  am  disposed  to  think  it 
does,  and  that  whenever  the  purposes  for  which 
a  corporation  is  created  render  it  necessary  that 
work  should  be  done  or  goods  supplied  to  carry 
such  purposes  into  effect,  as  in  the  case  of  the 
guardians  of  a  poor  law  union,  and  orders  are 
given  at  a  board  regularly  constituted  and  having 
g^eneral  authority  to  make  contracts  for  work  or 
goods  necessary  for  the  purposes  for  which  the 
corporation  was  created,  and  the  work  is  done, 
or  goods  supplied  and  accepted  by  the  corpora- 
tion, and  the  whole  consideration  for  payment 
executed,  the  corporation  cannot  keep  the  goods 
or  the  benefit,  and  refuse  to  pay  on  tbe  ground  " 
that  the  contract  was  not  under  seal.    He  says 
further  on  that  he  thinks  this  decision  is  war- 
ranted  by  the  cases  he  cites  and  others  of  the 
cases  to  which  he  referred,  "  bv  the  peculiar  con- 
stitution and  purposes  of  such  a  corporation  as 
the   board   of  guardians,  and   by  the  apparent 
justice  of  the  case."    I  understand  him  to  mean 
by  "  the  apparent  justice  of  the  case  "  this,  that 
really  the  corporation  had  taken  the  benefit  of 
the  contract,  and  then  wanted  to  escape  liability 
on  the  ground  that  it  was  not  under  seal ;  but  I 
cannot  see  in  these  Cdses  any  rule  which  says 
that  the  objection  that  the  contract  is  not  under 
seal  is  only  good  in  the  case  of  an  executory 
contract,  and  does  not  apply  when  the  contract 
has  been  executed,  because  many  of  the  cases  are 
cases  in  which   the   corporation   have  had  the 
benefit  of  the  contract  and  yet  have  successfully 
taken  the  objection  that  the  contract  was  not 
xmder  seal.    Therefore  that  distinction  by  itself 
will  not  dispose  of  the  case.    In  many  of  the 
cases  it  xmdoubtedly  has  been  taken  into  con- 
sideration amongst  other  things,  such  as  where 
coals  have  been  ordered,  not  only  that  this  was  a 
thing  that  required  to  be  done  almost  from  day 
to  day,  or  week  by  week,  but  also  that  the  coals 
had  been  delivered ;  and  in  the  case  of  Clarke  v. 
Cuchfield  Union  {ubi  sup.)  the  water-dosete  had 
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been  ordered  and  fixed.  If  it  were  enough  to  say 
that  goods  had  been  delivered  and  kept,  it  would 
not  OQ  necessary  to  go  into  any  of  those  other 
things.  Therefore  the  test  cannot  be,  Was  the 
contract  executed,  or  was  it  merely  executory  P 
Mr.  Bussell  has  contended  that  Clarke  v.  Clicks 
field  Union  {uM  svjp,)  has  superseded  the  law  as 
laid  down  in  Mayor  of  Ludlow  v.  Charlton  (uW 
sup.),  and  in  the  case  from  which  I  cited  just  now 
from  the  judgment  of  Lord  Denman,  Church  v. 
Imperial  Ocut  Light  Company  (ubi  8up,),  I 
cannot  think  it  has  done  so,  although  there  are 
expressions  used  by  Lord  Blackburn  in  Nicholson 
V.  Bradfield  Union  (14  L.  T.  Rep.  830  ;  L.  Rep. 
1  Q.  B.  620)  which,  if  you  do  not  read  them 
very  carefully,  might,  be  taken  to  give  the 
Cuckfield  case  a  larger  meaning  than,  I  think,  it 
really  bears.  He  says  this :  "  The  case  of  Clarke 
V.  Cuckfield  Union  is  in  its  facts  undistinguish- 
able  from  the  present  case.  We  are  aware  that 
very  high  authorities  have  questioned  the  sound- 
ness of  that  decision,  and,  as  pointed  out  in  the 
judgment  in  that  case,  there  are  prior  decisions 
in  the  Court  of  Exchequer  which  it  is  difficult  to 
reconcile  with  it.  We  think,  however,  that  as  far 
as  it  extends  to  such  a  case  as  the  pi'esent,  at 
least,  the  case  was  rightly  decided."  He  does 
not  say,  and  I  think  he  carefully  guards  himself 
from  saying,  that  if  it  infringes  on  those  cases 
in  the  CouH  of  Exchequer  the  cases  in  the  Court 
of  Exchequer  are  wrongly  decided,  and  the  cases 
in  the  Court  of  Queen's  Bench  are  rightly 
decided.  He  says :  "  There  may  be  cases  in 
which  the  circumstances  are  different  from  those 
in  Clarke  v.  Cuckfield  Union  and  the  present 
case,  and  which  would  still  be  governed  by  the 
principles  laid  down  in  the  decisions  in  the 
Exchequer;  those  we  leave  to  be  decided  when 
tbey  arise ;  but,  so  far  as  those  prior  decisions 
are  inconsistent  with  the  decisions  in  Clarke  v. 
Cuckfi^eld  Union,  we  prefer  to  follow  the  autho- 
rity of  Clarke  v.  Cuckfield  Union,  which  we  think 
founded  in  justice  and  convenience."  It  appears 
to  me  that  he  is  there  saying  that  they  prefer 
to  follow  it  BO  far  as  it  applies  to  cases  such  as 
that  of  ordering  the  goods  which  are  kept,  but 
that  they  do  not  say  it  is  of  more  authority  than 
the  other  cases,  if  it  decides  differently  from  the 
prior  cases,  in  any  other  circumstances  than 
those.  That  case  appears  to  be  next  mentioned 
in  the  case  of  Young  v.  Mayor  of  Leamington 
(49  L.  T.  Rep.  1 ;  8  App.  Cas.  517),  and  there 
Lord  Blackburn,  giving  the  history  of  the  cases, 
quoted  really  what  he  had  said  in  Nicholson  v. 
Bradfield  Union  {ubi  sup.),  and  he  does  not  extend 
his  remarks  in  any  way  further  than  the  decision 
of  the  Court  of  Queen's  Bench.  He  had  the 
opportunity  of  doing  so  if  he  wished.  Lord 
Bramwell  distinctly  says :  "  As  I  think  the  case 
turns  on  the  construction  of  the  statute,  I  have 
not  thought  it  necessary  to  go  into  the  doubtful 
and  conflicting  cases  governed  by  the  common 
law."  If  he  had,  I  think  it  is  pretty  dear  what 
he  would  have  done  if  Clarke  v.  Cv^kfisld  Union 
had  really  come  into  conflict  with  the  principles 
laid  down  in  Church  v.  Imperial  (xas  Light 
Company  and  the  decisions  of  the  Court  of 
Exchequer,  because  he  goes  on  to  say  he  does  not 
agree  in  the  regret  expressed  at  having  to  come 
to  the  conclusion  that  they  came  to  in  that  case, 
that  the  contract  must  be  imder  seal  to  be  bind- 
ing on  the  corporation.  Therefore  I  Uiink  that  the 


defendants  are  right  in  the  point  which  they  have 
taken,  and  that  judgment  must  be  entered  tor  the 

defendants.  Judgmmtfor  the  deft^ndants. 

The  plaintiff  appealed. 

C.  A,  Russell,  K.C.,  Danckwerts,  K.C.,  and 
M.  Lush,  K.C.  for  the  appellant. — The  decision  of 
the  learned  judge  was  wrong,  this  being  one  of 
those  cases  which  are  exceptions  from  the  general 
rule  that  the  contracts  of  a  corporation  must  be 
made  under  seal.  There  are  many  well-reoog- 
nised  exceptions  from  that  general  rule,  and  one 
of  the  exceptions  is  that  where  the  purposes  for 
which  a  corporation  is  created  render  it  necessary 
that  goods  shall  be  supplied  or  work  done  for 
such  purposes,  and  goods  are  suppUed  or  work 
done,  and  the  corporation  gets  the  benefit  thereof, 
the  corporation  is  under  an  implied  promise  to 

Say,  and  no  seal  is  necessary.   There  is  a  seried  of 
ecisions  to  that  effect : 

Hall  V.  Swansea  Oorporation,  5  Q.  B.  526  ; 
Sanders  v.  St.  Neots  Union,  8  Q.  B.  810  ; 
Clarke  v.  Cuckfield  Union,  21  L.  J.  349,  Q.  B  ; 
Nicholson  v.  Bradfield  Union,  14  L.  T.  Bep.  830 

L.  Bep.  1  Q.  B.  620 ; 
Haigh  v.  North  Bierley  Union,  E.  B.  &  E.  872  ; 
De  Orave  v.  Monmouth  Corporation;  4  C.  &  P. 

111. 

The  general  rule  as  to  this  exception  is  fully 
stated  by  Wightman,  J.  in  Clarke  v.  Cuckfisld 
Union  {ubi  sup.),  and  his  statement  of  the  law  has 
been  cited  and  approved  in  subsequent  cases.  It 
was  adopted  by  Blackburn,  J.  in  delivering  the 
judgment  of  the  Court  of  Queen's  Bench  in 
Nicholson  v.  Bradfield  Union  {ubi  sup.),  and  Lord 
Blackburn  still  adhered  to  that  opinion  in  Young 
V.  Leamington  Corporation  (49  L.  T.  Bep.  1 ; 
8  App.  Cas.  517).  In  Doe  d.  Pennington  v. 
Taniere  (12  Q.  B.  998),  in  which  the  question 
arose  as  to  a  demise  by  a  corporation  not  under 
seal.  Lord  Denman,  C.J.  said :  **  To  enforce  an 
executory  contract  against  a  corporation  it  might 
be  necessary  to  show  that  it  was  by  deed ;  but 
where  the  corporation  have  acted  as  upon  an 
executed  contract,  it  is  to  be  presumed  against 
them  that  everything  has  been  done  that  was 
necessary  to  make  it  a  binding  contract  upon 
both  parties.  .  .  .  This  is  by  no  means 
inconsistent  with  the  rule  that  in  general  a  cor- 
poration can  only  contract  by  deed."  A  seal  was 
not  necessary  in  this  case,  because  the  matter  was 
referred  to  a  committee,  and  the  committee  made 
the  contract  with  the  plaintiff.  Sect.  56  (1)  of 
the  Local  Government  Act  1894  enables  a 
district  council  to  delegate  to  a  committee  the 
exercise  of  any  of  its  powers.  The  contract  of 
the  committee,  when  confirmed  by  the  council, 
became  binding,  and,  being  the  contract  of  the 
committee,  could  not  be  under  seal. 

Macmorran,  K.C.  and  E.  /.  Naldrett  for  the 
respondents.  —  The  judgment  of  the  learned 
ju^^  was  right,  and  in  accordance  with  the 
weight  of  authority.  Whether  the  plaintiff  is 
suing  upon  an  express  contract,  or  is  suing  upon 
a  quantum  meruit  for  work  done  at  the  request 
of  the  defendants,  it  is  equally  necessary  that 
there  should  be  a  contract  under  seal  to  render 
the  defendants  liable.  The  recognised  and  well- 
established  exceptions  to  the  general  rule  that 
the  contracts  of  a  corporation  must  be  under  seal 
are  cases  of  convemence  amounting  almost  to 
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neoeeoitjr  in  which  the  purpoees  for  which  the 
oorporatioii  was  created  might  be  defeated  if  the 
rule  as  to  a  seal  being  necessaiy  was  insisted 
upon;  it  relates  to  trivial  matters,  and  matters 
of  constant  and  freqaent  recurrence.  The  great 
weight  of  authority  is  against  the  existence  of 
any  exception  upon  the  ground  that  a  contract  has 
been  executed.  The  cases  which  seem  to  counten- 
ance that  suggested  exception  really  come  within 
the  exception  based  upon  convenience  amounting 
to  necessity : 

Church  ▼.  Oas  Light  and  Coke  Company ,  6  A.  &  E. 

846; 
Mayor  of  Ludlow  t.  Charlton,  6  If .  &  W.  815  ; 
Arnold  ▼.  Poole  Corporation,  4  M.  &  Gr.  860  ; 
Paine  ▼.  Strand  Union,  8  Q.  B.  326  ; 
LampreU  v.  BUlerieay  Union,  3  Exob.  283 ; 
Smart  ▼.  Wett  Ham  Union,  10  Exob.  867  ; 
Dyte  V.  St.  Pancras  Union,  27  L.  T.  Rep.  312  ; 
Auttin  ▼.  Bethnal  Oreen  Union,  29  L.  T.  Bep.  807  ; 

L.  Sep.  9  C.  P.  91 ; 
Stevens  v.  Hounslow  Burial  Board,  61   L.  T.  Bep. 

839. 

There  is  no  distinction  between  executory  and 
executed  contracts.  If  the  contract  is  one  which 
does  not  come  within  the  recognised  exception,  but 
is  required  to  be  under  seal,  it  cannot  make  any 
difEerence  that  the  work  has  been  done  or  the 
goods  supplied  under  the  contract.  As  to  the 
other  point,  the  committee  had  no  power,  under 
sect  56  (I)  of  the  Act  of  1894,  to  make  any  con- 
tract at  all ;  the  proviso  says  in  terms  tmit  the 
committee  shall  not  have  power  to  make  con- 
tracts. Further,  in  this  case  the  committee  did 
not  purport  or  intend  to  make  any  contract  as  a 
committee. 

Lugh,  K.G.  in  reply. — Sect.  56  (1)  does  enable  a 
oommittee  to  make  a  contract,  which  is  not  indeed 
operative  until  approved  by  the  council,  but  when 
approved  is  a  contract  binding  upon  the  councU 
as  from  the  time  when  it  was  made  by  the  com- 
mittee: 

Firth  w,  Staines,  76  L.  T.  Bep.  496  ;  (1897)  2  Q.  B. 
70. 

There  is  an  implied  legal  obligation  to  pay  arising 
from  the  doing  of  work  at  reqaest  and  the  acoept- 
anoe  of  the  benefit  of  that  work ;  that  obligation 
18  imposed  by  law,  and  no  contract  is  necessary, 
aad  therefore  a  seal  is  not  necessary. 

Williams,  L.J. — This  is  an  action  in  which 
the  plaintiff  claims  from  the  Billericay  Rural 
District  Council  money  alleged  to  be  "  due  from 
the  defendants  to  the  plaintiff  under  an  agree- 
ment by  the  defendants  to  employ  the  plaintiff  as 
their  engineer,  and  for  services  rendered  by  the 
nlainfiff  at  the   defendiuits'   request,  and   also 
damages  for  breach  of  the  said  agreement."  That 
is  the  claim  indorsed  upon  the^  writ.    Then,  in 
the  statement  of  claim,  the  plaintiff  claims,  among 
other  claims,  upon  a  qiMintum  meruit  for  services 
rendered  at  thQ  defendants'  re(^uest    The  defence, 
so  far  as  we  have  to  deal  with  it  here,  is  based 
upon  the  absence  of  the  seal  of  the  deft-ndant 
corporatian.    We  have  now  to  couBider  whether 
that  is  a  good  defence.     The  action  was  tried 
before  DarUng,  J.,  and  the  learned  judgre  came 
to  the  ^onolusion  that   the    want   of   tne  seal 
(xmstituted  a  gpod  defence.    We  have  now  to  say 
whether  that  ju^ment  was  right.    The  learned 
judge  was  in  a  lees  advantageous  position  than 
ITS  are  in  this  courts  for  this  is  a  case  on  which 


there  is  a  great  bulk  of  autlybrlty  which  is  gene- 
rally that  of  a  superior  court*offir8t~  instance,  but 
not  that  of  the  Exchequer  Chamber  oCTJOburt  of 
Appeal.     He  had  no  power  to  overnile"a2iy  of^ 
the  decisions,  but  had  to  try  to  reconcile  ^)Ser 
decisions  and  arrive  at  a  conclusion  from  them.-^ 
We,  however,  have  power  to  overrule  any  of  those 
cases  if  we  do  not  approve  of  them.    There  is  no 
direct  authority  upon  the  matter  in  the  House  of 
Lords,  for  Lord  Blackburn  in  Young  v.  Learning- 
ton  Corporation  (49  L.  T.  Bep.  1 ;  8  App.  Cas. 
517)  distinctly  left  open  the  question  which  is 
raised  in  this  case,  and  said  that  it  was  desirable 
that  the  whole  question  should  be  dealt  with  by 
the  Court  of  Appeal.    I  propose  now  to  try  to  do 
so.    The  choice  in  this  case  really  is  whether  we 
consider  that   we  ought  to  follow  the  case  of 
Clarice  v.  Cuchfield  Union  (21  L.  J.  349,  Q.  B.)  or 
whether  we  ought  to  follow  the  cases  which  are 
inconsistent  with  that  case.     Now,  in  Nicholson 
V.  Bradfield  Union  (14  L.  T.  Rep.  830 ;  L.  Rep. 
1  Q.  B.  620)  these  cases  are  dealt  with  at  con- 
siderable  length.    That  case  was  argued  by  Sir 
Richard   Harington,   and  in  the  course  of  his 
argument  (p.  622)  we  find  that  he  marshalled  the 
authorities  upon  the  one  side  and  the  other  with 
very  great  Ctire.    First,  there  is  set  forth  the  list 
of  cases  in  which  the  rule  based  upon  the  assump- 
tion  that  in  a  case  like  this  the  corporation  mast 
contract  under  seal,  and  then  there  is  set  forth 
the  list  of  the  cases  to  the  contrary,  and  among 
them  the  case  of  Clarke  v.  Cuchfield  Union  {ubi 
sup.).    Now,  before  I  say  anything  further  as  to 
the  authorities,  I  wish  to  say  a  few  words  about 
the  statutory  provisions  which  govern  the  matter. 
This  is  the  case  of  a  rural  district  council.    The 
rural  district  council  appointed  a  committee  and 
referred  some  matters  to  that  committee  to  deal 
with,  and  it  is  desirable  that  I  should  state  my 
view  as  to  the  legal  position  in  this  case,  having 
regard  to  the  provisions  of  the  statute  which 
governs  the  matter.    The  statute  in  question  is 
the  Local  Government  Act  1894  (56  &  57  Yict. 
c.  73).    I  will  remark  in  passing  that,  as  far  as  1 
can  understand  this  statute,  with  respect  to  the 
power  of  delegation  it  rather  diminishes  than 
increases  the  power  which  was  previously  given  by 
the  Public  Health  Act  1875.  Now,  sect.  56  (1)  of  the 
Local  Gk>vemment  Act  1894  deals  with  this  matter, 
and  runs  thus :  **  A  parish  or  district  council  may 
appoint  committees,  consisting  either  wholly  or 
partly  of  members  of  the  council,  for  the  exercise  of 
any  powers  which, in  the  opinion  of  the  council,  can 
be  properly  exercised  by  committees,  but  a  com- 
mittee shall  not  hold   office   beyond   the  next 
annual  meeting  of  the  council,  and  the  acts  of 
every  such  committee  shall  be  submitted  to  the 
council  for  their  approval.    Provided  that  where 
a  committee  is  appointed  by  any  district  council 
for  any  of  the  purpoees  of   the'  Public  Health 
Acts  or  Highway  Acts,  the  council  may  authorise 
the  committee  to  institute  any  proceeding  or  do 
any  act  which  the  council  might  have  instituted 
or  done  for  that  purose  other  than  the  raising  of 
any  loan  or  the  making  of  any  rate  or  contract." 
According  to  the  view  which  i  take  of  the  matter, 
that  section  does  not  authorise   any  council  to 
empower  a  committee  to  do  any  Act  which  is 
covered  by  the  excepting  clause,  that  is,  it  does 
not  authorise  any  council  to  empower  a  com- 
mittee to  make  any  contract.    Besides  that,  it 
seems  to  me  that  in  this  case  not  only  had  the 
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ooimcil  no  power  .ti^  iciH^boHse  the  committee  to 
make  a  coiittaot,1>^  'also,  in  my  judgment,  the 
oomn}ittde*ilid*7iot  in  fact  purport  to  make  any 
ooni}^t  ji^n  ISehalf  of  the  council.      For   both 
•  •   th^cfifeasons  I  think  that  we  must  deal  with  the 
*.  •-*.  fftEitter  as  if  the  contract  alleged  were  a  contract 
'*    •    by  the  council,  and  not  deal  with   it  as  if  the 
contract  were  made  by  the  committee.     As  I 
understand    the    argument   on    behalf    of    the 
plaintiff  upon  this  section,  it  was  that  this  was 
a  case  in  which,  if  the  question  were  whether 
there  was  a  contract  by  the  council,  the  answer 
might  be  in  the  negative,  because  there  was  no 
seal ;  but  that  this  was  not  such  a  case,  because 
we  have  here  to  deal  with  a  contract  by  a  com- 
mittee which  has  since  been  confirmed   by  the 
council ;  and  that  under  those  circumstances  there 
was  no  necessity  at  all  for  a  seal.    First,  because 
of  the  exceptions  in  the  proviso  to  the  section, 
and,  secondly,  because  I  do  not  think  that  the 
committee  purported    to    make   a   contract  on 
behalf  of  the  council,  I  think  that  this  argument 
cannot  succeed.    I  must,  therefore,  deal  with  this 
case  upon  the  basis  that  the  question  is  whether 
the  council  has  so  contracted  or  so  acted  as  to 
bind  itself.    Having  said  that,  I  will  turn  to  the 
question  which  we  have  really  to  decide.     Black- 
bum,  J- ,  at  the  conclusion  of  h  is  j  udgment  in  ^tc/io2- 
8on  Y.Bradfield  Union  {uhi  sup.),  says :  '*  The  case  of 
Clarke  v.  Cuchfield  Union  {tUn  8up,)  is  in  its  facts 
undistinguishable  from  the  present  case.    We  are 
aware  that  very  high  authorities  have  questioned 
the  soundness  of  that  decision,  and,  as  pointed 
out  in  the  judgment  in  that  case,  there  aro  prior 
decisions  of  the  Court  of  Exchequer  which  it  is 
difficult  to  reconcile  with  it.     We  think,  how- 
ever, that,  as  far  as  it  extends  to  such  a  case  as 
the    present    at    least,    the    case    was    rightly 
decided ;    there  may    be    cases    in    which    the 
circumstances  are  different  from  those  in  Clarice 
V.  Ct^hfield    Union   and  the  present  case,   and 
which  would   still  be  governed  by  the  principles 
laid  down  in  the    decisions  in  the  Exchequer; 
those  we  leave  to  be  decided  when  they  arise,  but 
BO  far  as  those  prior  decisions  are  inconsistent 
with  the  decision  m  Clarke  v.  Cuekfield  Union,  we 
prefer  to  fellow  the  authority  of  Clarke  v.  Ctick- 
Held  Union,  which  we  think  founded  on  justice 
and  convenience."    In  that  view  of  Blackburn,  J. 
I  entirely    agree.    I  think  that  the  decision  in 
Clarke  v.   Cttchfield    Union  {ubi   stfp.),  and  the 
other  cases  cited  before  us,  which  were  decided 
upon  the  same  lines,  ought  to  be  preferred  to  the 
contrary  decisions.      Before    passing    from  the 
case  of  Nicholson  v.  Bradfield  Union  {uhi  suv,),  I 
may  point  out  that  it  was  a  case  of  the  supply 
of  coals  from  time  to  time  to  the  guardians,  for 
the  use  of  their  workhouse,  bv  the  plaintiff,  and 
that  it  was  a  case  as  to  which  it  was  very  difficult 
to  say  that  it  was  a  matter  of  convenience  or  of 
such  frequent  occurrence  that  there  was  not  any 
necessity  for  contracting  under  seal.    The  case, 
as  I    understand  it,  was  decided  really  on  the 
basis  that,  the  coals  having  be^n  supplied  to  and 
accepted  hj  the  defendants,  thereupon  the   law 
raiseid  an  implied  contract,  from  the  supply  and 
the  acceptance  by  the  corporation,  to  pay  tor  the 
coals,  and  that  the  contract  being  thus  a  con- 
tract implied  from  acts  the  defence  founded  upon 
the  want  of  a  seal  was  not  available.     I  do  not 
understand  that  case  as  having  been  decided  on 
the  old  recognised  exoeptionB  of  necessity  or  con- 


venience, but  as  decided  purely  upon  there  being 
an  implied  contract  to  pay  raised  by  implication 
of  law  upon  the  acceptance  of  goods  supplied. 
That  was  the  view  taken  by  Wightman,  J.  in 
Clarke  v.  Cuckfield  Union  (ufrt  sup,),  and  I  will 
read  a  passage  from  his  judgment  from  which 
that  appears.  After  having  pointed  out  the  con- 
flict of  authoritieR,  he  said  (21  L.  J.  354,  Q.  B.) : 
"  I  greatly  regret  the  present  state  of  the  law 
upon  a  subject  so  important.  It  would,  perhaps, 
have  been  better,  and  have  avoided  the  uncertainty 
which  now  exists,  if  the  old  rule  had  never  been 
relaxed;  but,  bein^  as  it  is,  the  question  is 
whether  the  demand  m  question  comes  within  any 
of  the  recognised  exceptions  to  the  general  rule. 
I  am  disposed  to  think  it  does,  and  that  where- 
e?er  the  purposes  for  which  a  corporation  is 
created  render  it  necessary  that  work  should  be 
done  or  goods  supplied  to  carry  such  purposes 
into  effect,  as  in  the  case  of  the  guardians  of  a 
poor  law  union,  and  orders  are  given  at  a  board 
regularly  constituted,  and  having  general  autho- 
rity to  make  contracts  for  work  or  goods  neces- 
sary for  the  purposes  for  which  the  corporation 
was  created,  and  the  work  is  done,  or  goods  sup- 
plied and  accepted  by  the  corporation,  and  tbe 
whole  consideration  for  payment  executed,  the 
corporation  cannot  keep  the  goods  or  tbe  benefit^ 
and  refuse  to  pav  on  the  ground  that,  though 
the  members  of  the  corporation  who  ordered  the 
goods  or  work  were  competent  to  make  a  contract 
and  bind  the  rest,  the  formality  of  a  deed  or  of 
annexing  a  seal  were  wanting,  and  then  say  no 
action  lies,  we  are  not  competent  to  make  a  parol 
contract,  and  we  avail  ourselves  of  our  own  dis- 
ability. I  come  to  this  conclusion,  though 
not  without  much  doubt  from  the  authorities 
in  some  respects  contrary,  as  I  think  it  is 
warranted  by  tbe  cases  of  Sanders  v.  8t. 
NeoVs  Owirdians,  Bierley  v.  Lincoln  Oas  Light 
and  Coke  Company,  Church  v.  Imperial  Gas 
Light  and  Coke  Company,  and  others  of  the 
case,  to  which  I  have  adverted,  by  the  peculiar 
constitution  and  purposes  of  such  a  corporation 
as  the  board  of  guardians,  and  by  the  apparent 
justice  of  the  case."  It  seems  to  me  that  there 
again  the  exception  based  upon  the  contract 
being  one  arising  upon  the  receipt  of  the  benefit 
of  an  act  done  is  r^'cognised  in  the  same  way  as 
subsequently  by  Blackburn,  J.  in  Nicholson  v. 
Bradfield  Union  (uhi  sup.).  There  is  another 
authority  which  equally  directly  recognises  this 
exception  as  one  of  the  exceptions  to  the  rule  that 
contracts  of  corporations  must  be  under  seal 
That  case  is  Haigh  v.  North  Bierlev  Union  (E.  B. 
&  E.  872),  in  which  Erie.  J.  said :  "  I  am  of 
opinion  that  this  rule  should  be  discharged.  The 
question  is  one  rather  of  fact  than  of  law. 
Sanders  v.  8t  NeoVs  Union  and  Clarke  v.  Cuck' 
field  Union  seem  to  me  to  have  decided  that  an 
action  lies  against  the  guardians  of  an  union  to 
recover  money  for  work  and  labour,  though  per- 
formed under  a  contract  not  under  seal ;  and  the 
grounds  for  that  decision  are  elaborately  stated 
by  my  brother  Wightman  in  the  latter  of  these 
two  cases  '* ;  and  then  he  cited  the  passage 
which  I  have  already  read  from  the  judgment  of 
Wightman,  J.  I  ought,  however,  to  csul  atten- 
tion to  the  judgment  of  Orompton,  J.  SnSaigh  v. 
North  Brierley  Union,  who  apparently  took  the 
view  that  if  all  the  work  ha!d  been  done  under 
,  one  antecedent  contract  a  seal  might  have  been 
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neoesBary.  It  is  not  neoeesary  to  express  any 
opinion  upon  that  point  farther  than  to  say  that 
I  am  of  opinion  that  in  this  ease  there  was  no 
one  contraot  or  order  whioh  overrode  all,  bat  thac 
there  was  a  series  of  small  orders  given  for  the 
ifori[  whioh  was  done  by  the  plaintifi.  Having 
expressed  this  view,  preferring  the  decisions 
whioh  follow  the  line  of  reasoning  in  Clarke  v 
OuekfiM  Union  {ubi  9up.)  to  the  opposite  series 
of  decisions,  I  do  not  tnink  that  it  is  necessary 
for  me  to  say  anything  more  aboat  the  various 
anthorities  which  have  been  cited.  I  will,  how- 
ever, mention  the  case  of  Young  v.  Leamington 
QofforaJtum  (tibi  eup.)^  but  only  for  the  parpose 
of  saying  that  this  aaestion  was  to  a  certain 
extent  dealt  with  by  Lord  Black  bam.  Though 
he  does  not  say  so  in  plain  and  definite  terms,  it 
teems  to  me  that  Lord  Blackburn  did  prefer  the 
cases  which  followed  Clarke  v.  Cnckfield  Union 
(ubi  9up^)  to  the  oases  which  were  opposed  to  it— 
that  is,  he  adhered  to  his  view  expressed  in 
NiehoUon  v.  Bradfield  Union  {ubi  sup.)  At  all 
events,  it  can  safely  be  said  that  the  passage 
from  the  judgment  in  Nicholson  v.  Brad  field 
Union  (ubi  eup.)  having  been  cited  in  the  House 
of  Lords,  and  especiaUy  the  passage  from  the 
judgment  of  Blackburn,  J.,  not  one  word  can  be 
found  from  any  one  of  the  learned  Lords  which 
casts  any  doubt  upon  that  which  Blackburn,  J.  had 
said.  Before  I  leave  this  matter,  I  wish  to  say, 
first,  that  this  view  that  contracts  implied  after 
the  consideration  has  been  executed  and  the 
benefit  accepted  undoubtedly  has  been  held  in  a 
variety  of  oases,  cases  in  wmch  it  was  held  that 
no  seal  was  necessary.  It  was  not  denied  in 
aiguoient  that  that  would  be  true  in  an  action  for 
money  had  and  received.  It  could  not  be  denied 
that  it  would  be  true  in  an  ac  ion  fur  goods  sold 
and  delivered.  That  was  decided  in  De  Grave  v. 
Monmouih  Corporation  (4  0.  &  P.  Ill),  which  is 
referred  to  in  several  of  the  subsequent  cases 
as  being  a  case  of  authority.  Then  there  is  the 
case  which  arises  frequently  of  an  action  of 
vndebitaius  aseumpeit  for  use  and  occupation,  and 
there  are  also  the  oases  in  which  the  corpovation 
wat)  not  suing,  but  the  tenant  was  suing  the 
corporation  on  the  basis  of  his  position  as  the 
tenant  of  the  corporation.  In  the  argument  in 
the  present  oase,  as  in  several  of  the  old  cases, 
it  WA8  attempted  to  explain  these  authorities 
upon  the  bnuOB  that  they  were  all  cases  in  which 
the  matters  were  either  trivial,  or  of  daily  occur- 
rence, or  ursent  necessity,  so  that  the  absence  of 
a  seal  could  be  justified  under  the  old  well- 
raooffnised  exception.  But,  as  was  pointed  out  by 
Mr.  Lush,  if  one  limits  the  exception  in  oases  of 
executed  consideration  in  that  way,  the  real 
effect  is  that  one  does  not  give  any  effect  to  the 
exception  at  all — ^it  only  leaves  the  matter  just  as 
it  was  before.  Quite  independently  of  this 
exception,  and  taking  only  the  old  exception,  a 
seal  would  not  be  necessary,  and  therefore  it 
would  have  been  unnecessary  to  fall  back  upon 
an  implied  contract  arising  from  aa  executed 
consideration.  I  do  not  know  that  it  is  really 
necessary  for  me  to  go  now  at  any  greater  length 
into  thn  matter.  I  would  like,  hoivever,  to  point 
out  that  the  exception  based  upon  an  executed 
consideration  is  not  one  of  recent  origin,  because 
it  was  stated  by  Lord  Denman,  C.J.  in  Doe  d 
Pennington  v.  Taniere  (12  Q.  B.  998, 1013J,  where 
he  saia:   *'To  enforce   an   executory   contract  I 


against  a  corporation  it  might  be  necessary  to 
show  that  it  was  by  deed ;  but,  where  the  cor- 
poration have  acted  as  upon  an  executed  contract, 
it  is  to  be  presumed  against  them  that  eveir- 
thing  has  been  done  that  was  necessary  to  make 
it  a  binding  contract  upon  both  parties,  they 
having  had  all  the  advantage  they  would  have 
had  if  the  contract  had  b«en  regularly  made. 
This  is  by  no  means  inconsistent  with  the  rule 
that,  in  general,  a  corporation  can  only  contract 
by  deed;  it  is  merely  raising  a  presumption 
against  them,  from  their  acts,  that  they  have 
contracted  in  such  a  manner  as  to  be  binding 
upon  them,  whether  by  deed  or  otherwise.^ 
Although  expreAsed  in  rather  different  language, 
1  think  that  he  there  meant  to  say  that  a  person 
can  rely  as  against  a  corporation  upon  a  contract 
based  upon  an  executed  consideration.  In  these 
circumstHnces,  I  think  that  our  proper  course  is 
to  differ  from  thn  judgment  of  Darling,  J.  and 
to  give  judgment  in  favour  of  the  plaintiff.  My 
judgment  is  based  entirely  upon  the  principle 
which  I  understand  to  have  been  laid  down  by 
Wightman,  J.  in  Clarke  v.  Cuchfisld  Union  {ubi 
sup,),  and  by  Erie,  J.  in  Haigk  v.  North  Bierley 
Union  {ubi  sup,).  This  appeal  must,  thereforp,  be 
allowed. 

Stirling,  L.J. — I  am  of  the  same  opinion.  The 
case  of  Clarke  v.  Cuokfi^ld  Union  {ubi  sup.)  was 
decided  by  Wightman,  J.  in  1852,  and  the  learned 
judge  there  lays  down  the  law  thus :  "  Wherever 
the  purposes  for  which  a  corporation  is  created 
render  It  necessary  that  work  should  be  done  or 
goods  supplied  to  carry  such  purposes  into  effect 
.  .  .  and  orders  are  given  at  a  board  regularly 
constituted,  and  having  general  authority  to 
make  contracts  for  work  or  goods  necessary  for 
the  purposes  for  which  the  corporation  was 
created,  and  the  work  is  done  or  goods  supplied 
and  accepted  by  the  corporation,  and  the  whole 
consideration  for  payment  executed,  the  corpora- 
tion cannot  keep  the  goods  or  the  benefit  and 
refuse  to  pay  on  the  ground  that  .  .  .  the 
formality  of  a  deed  or  of  affixing  a  seal  were 
wanting,  and  then  say  no  action  lies,  we  are  not 
competent  to  make  a  parol  contract,  and  we  avail 
ourselves  of  our  own  disability."  In  1 855  that  case 
came  under  consideration  in  the  Court  of  Ex- 
chequer in  the  oase  of  Smart  v.  West  Ham  Union 
(10  Exch.  867),  and  two  judges  of  very  high 
authority,  Parke  and  Ald^rson,  BB.,  expressed 
their  dissent  from  that  decision.  But  in  two 
other  cases  of  great  authority  the  decision  in 
Clarke  v.  Cuckfietd  Union  (ubi  sup,)  was  followed 
—in  Haigh  v.  North  Bierley  Union  {ubi  sup.), 
decided  by  Erie  and  Crompton,  J  J.,  though 
Orompton,  J.  expressed  some  doubt,  and  in  Nichol- 
son V.  Bradfi^ld  Union  (ubi  sup.),  in  1866,  which 
was  decided  by  a  court  consisting  of  Blackburn 
and  Lush,  J«J.  In  1883  Lord  Blackburn,  in 
Young  v.  Leamington  Corporation  (ubi  sup.),  re- 
viewed the  authorities,  and  he  appears  to  me  to 
have  adhered  to  the  opinion  which  he  expressed 
in  Nicholson  v.  Bradfield  Union  (ubi  sup.).  In 
that  state  of  the  authorities,  it  seems  to  me  that 
the  weight  of  authority  is  decidedly  in  favour  of 
the  decision  in  Clarke  v.  Cu>ckfisld  Union  (ubi 
sup.),  and  I  think  that  on  principle  it  ought  to  be 
supported  for  the  reasons  which  have  b^n  given 
by  Williams,  L.J.  Taking  that  view  of  the  law, 
it  is  only  necessary  to  see  whether  this  case  comes 
within  it.     Wightman,  J.  carefully  enumerated 
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the  circumBtances  nnder  which  a  corporation  is 
bound  to  pay  for  floods  or  for  work  though  there 
is  no  contract  under  seal.  The  first  question 
which  we  have  to  consider  is  whether  the  work  in 
respect  of  which  the  plaintiff  seeks  to  recover 
remuneration  was  done  necessarily  in  order  to 
enable  the  corporation  to  carry  out  the  purposes 
for  which  it  was  created.  With  regard  to  that, 
we  have  fco  consider  the  position  of  a  rural  district 
council  which  has  a  duty  to  sewer  its  district  and 
a  geaeral  power  to  make  contracts.  In  this  case 
the  council  had  undertaken  a  scheme  of  sewerage 
for  two  parishes.  After  that  scheme  was  com- 
pleted, there  was  an  application  for  the  extension 
of  the  works  to  another  parish.  The  council 
appointed  a  committee  to  consider  the  matter, 
and  the  matter  came  before  that  committee.  The 
matter  was  one  which  had  to  be  considered  and 
dealt  with  by  the  council  for  the  purposes  for 
which  it  was  created,  and  it  was  necessary  to 
obtain  expert  advice  upon  the  matter.  Accord- 
ingly they  applied  to  the  plaintiff  for  advice.  The 
E lain  tiff  gave  them  advice,  and  it  seems  to  me  to 
ave  been  for  the  benefit  of  the  corporation.  The 
next  point  is  whether,  the  corporation  having 
power  to  execute  works  and  to  make  contracts, 
the  work  has  been  done  and  the  benefit  accepted. 
It  was  required  that  the  plaintiff  should  report, 
and  he  did  report  to  the  committee.  The  com- 
mittee passed  a  resolution  that  the  council  should 
be  recommended  to  extend  the  sewerage  scheme. 
So  far  the  matter  had  not  come  before  the 
council.  For  the  reasons  which  have  been  given 
by  Williams,  L.J.,  I  think  that  the  committee 
had  no  power  to  make  a  contract.  However,  on 
the  23rd  Oct.  the  matter  came  before,  and  was 
considered  by,  the  council,  and  the  recommenda- 
tions of  the  committee  were  adopted  and  their 
minutes  confirmed.  Therefore  the  council  through 
their  committee  had  the  benefit  of  the  plaintiff's 
services,  having  bv  their  resolution  in  effect 
accepted  the  benefit  of  the  plaintiff^s  services  in 
making  a  report.  All  the  other  work  done  by  the 
plaintiff  was  on  the  same  footing.  Has  the  whole 
of  the  consideration  for  the  payment  claimed  by 
the  plaintifE  been  executed?  Plainly  it  has. 
Therefore  the  council  have  had  the  whole  con- 
sideration of  the  work  done  by  the  plaintiff,  and 
are  liable  to  pay  under  the  obugatiou  implied  by 
law  in  those  circumstances. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  In 
this  case  there  are  certain  points  as  to  which  there 
is  no  dispute.  It  is  agreed  that  there  are  certain 
well-established  exceptions  to  the  general  rule 
that  a  corporation  must  contract  nnder  seal ;  that 
there  is  an  exception  in  respect  of  matters  for  the 
very  purpose  of  doing  which  the  corporation  was 
created  and  which  are  of  frequent  occurrence. 
The  respondents  have  contended  that  that  was 
the  only  class  of  exceptions,  and  that  this  case 
does  not  come  within  it.  It  is  said  on  behalf  of 
the  appellants  that  there  is  another  class  of  excep- 
tions where  work  has  been  done  for  or  services 
rendered  to  a  corporation  and  the  benefit  thereof 
accepted  and  approved  of  by  the  corporation,  and 
that  in  such  oases  a  contract  is  to  be  implied  to  pay 
for  the  work  or  services  which  does  not  require  a 
seal.  A  series  of  cikses  has  been  cited,  beginning 
with  Arnold  v.  Pocle  Corporation  (4  M.  &  Gr. 
860),  and  followed  by  Ludlow  Corporaiion  r. 
Charlton  (nbi  sup.),  LampreU  v.  BiUericay  Union 
(3  Exch.  283),  and  8mart  v.   West  Sam  Union 


{uhi  sup,),  in  which  the  rule  as  to  the  necessity  of 
a  seal  has  been  ruthlessly  applied  without  regard 
to  whether  the  consideration  had  been  executed 
or  not.    As  against  those  cases  a  principle  was 
clearly  growing,  the  principle  upon  which  the 
appellant  now  raJies,  that  the  law  implies  a  con- 
tract to  pay  where  the  benefit  has  been  accepted. 
That  principle  was  clearly   indicated,  first,  in 
Hall  V.  Swansea  Corporation  (5  Q.  B.  526),  in  which 
it  was  decided  that  an  action  of  implied  assumpsit 
for  money  had  and  received  would  lie  against  a 
corporation.      The    next   case    was    Sanders  v. 
St,  NeoVs  Union  {ubi  swp.),  in  which  it  could  not 
be  said  that  the  subject-matter  of  the  contract 
was  something  trivial  or  of  frequent  occurrence. 
That    was  followed  by   Doe    d.    Pennington  ▼. 
Taniere  {uhi  sup.),  where  it  was  held  that  the 
receipt  of  rent  by  a  corporation  was  evidence 
from   which,  without  proof  of  any  instrument 
under  seal,  a  demise  from  year  to  year  might  be 
presumed  against  the  corporation.    Then  came 
the  case  of  Clarke  v.  Cuckfield   Union  (ubi  sup), 
where  this  principle  was  clearly  recognised  by 
Wightman,  J.;   and  that  case,  except  for  the 
protest  by  Parke  and  Alderson,  BB.  in  Smart  v. 
West    Ham   Union  {uhi  sup.),  has  always  been 
accepted  as  a  sound  exposition  of  the  law.    The 
rule  established  was  that  the  acceptance  of  the 
benefit  of  work  done  or  goods  supplied  gave  rise 
to  an  implied  obligation  to  pay  on  the  part  of 
the  corporation.    There  were  other  subsequent 
cases  in  which  that  principle  was  adopted  and 
followed,  including  Nicholson  v.  Bradfield  Union 
{ubi  sup.).    Then,  last,  came  the  case  of  Young 
V.    Leamington    Corporation    {uhi  sup.),  in    the 
House    of    Lords,    and    the    observations    of 
Lord    Bramwell    in    that   case    do    not   show 
that    any    serious    consequences    would    follow 
from  the  adoption  of  that  exception.    When  he 
said,  "  It  is  idle  to  say  that  there  is  no  magic  in 
a  wafer.    It  continually  happens  that  careless- 
ness and  indifference  on  the  one  side,  and  the 
greed  of  gain  on  the  other,  cause  a  disregard  of 
these  safeguards,  and  improvident  engagements 
are   entered   into,"    he   was   speaking   only  of 
executory  contracts.    No  such   risks    would  be 
incurred  in  a  case  like  this.    There  is  only  one 
other  question,  and  that  is  upon  sect.  56  of  the 
Local  Government  Act  1894.     I  was,  I  must 
confess,  much  puzzled  hj  that  question,  and  I 
prefer  not  to  give  any  opmion  upon  it.    I  agree 
that  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Bower,  Cotton,  and 
Bower. 

Solicitors  for  the  respondents,  IndermMur  and 
Brown,  for  Lewis  and  QuenneVL,  Brentwood. 
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HIGH    COURT    OF    JUSTICE. 

KING'S  BENCH  DIVISION. 

Tuesday,  Feh.  17, 1908. 

(Before   Lord  Alybbstonb,  O.J.,  Bidlby  and 

Dabling,  JJ.) 

Bbx  V,  Mayor  of  Doybr.  (a) 

Itoeal  government — Promoting  BiU  in  Parliament 
— Meeting  of  oumers  and  ratepayers  of  borough 
— Demand  of  poU — Seconding  of  deman£— 
Whether  seconding  demar^  for  poU  is  a  demand 
— Withdrawal  of  demand — Borough  Funds  Act 
1872  (35  A  36  Viet.  c.  91).  s.  i^Publio  Health 
Act  1875  (38  <»  39  Viet.  e.  55),  sched.  S,  rule  6. 

A  person  who  seconds  a  demand  for  a  poU  at  a 
meeting  of  oumers  arid  ratepayers  of  a  borough, 
convened  in  pursiMnce  of  sect,  4  of  the  Borough 
Funds  Act  1872  for  the  purpose  of  obtainina 
consent  for  the  promotion  by  the  borough  council 
of  a  iUl  in  Parliament,  makes  an  effective 
demand  for  a  poll  within  the  meaning  of  rule  6 
ofsehed.  Z  to  the  Public  Health  Act  187 5,  and, 
if  the  original  demand  for  a  poll  is  after- 
wards withdraum,  the  seconding  of  the  demand 
is  of  itself  a  sufficient  "  demand  for  a  poll  to 
impose  upon  the  mayor  the  duty  of  taking  a  poll. 
In  such  cases  there  is  no  necessiiy  for  the  demand 
for  a  poll  to  be  in  writing,  or  to  be  seconded, 

Semble,  per  Darling,  J. :  A  demand  for  a  poll 
which  has  been  accepted  cannot  be  withdrawn 
after  the  meeting  has  separaied, 

"RxTLE  for  a  mandamus  to  the  Mayor  of  DoYer 
43ommandiog  him  to  take,  pursnant  to  the  statutes 
in  that  behalf,  a  poll  of  the  ownem  and  rate- 
payers of  the  borough  of  Do^er  on  the  question 
•of  the  expense  to  be  incurred  out  of  the  public 
funds  or  rates  of  the  borough  in  relation  to  the 
promotion  of  the  Dover  Corporation  Bill  in  the 
next  aeesion  of  Parliament. 

The  rule  was  obtained  at  the  instance  of  Mr. 
John  Bradley,  a  justice  of  the  peace,  ratepayer 
and  owner  of  property  in  the  borough ;  and  the 
•question  raised  was  whether  at  a  meeting  of 
owners  and  ratepayers  of  the  boroueh  there  had 
been,  within  the  meaning  of  rule  6  of  sched.  3  of 
the  Public  Health  Act  1875,  a  "  demand "  for  a 
|>oll  so  as  to  require  the  mayor  to  order  a  poll  to 
oe  taken. 

The  oorporaiion  of  Dover  had  entered  into  an 
agreement,  which  was  confirmed  by  Parliament, 
to  supply  electricity  within  the  town,  subject  to 
a  condition  that  they  were  not  to  do  so  until  they 
had  bought  up  the  undertakings  of  an  electric  com- 
pany, and  they  decided  to  promote  a  Bill  during 
the  ensuing  session  of  Parliament  to  authorise 
them  to  borrow  money  for  the  purchase  of  the 
undertaking  of  the  Dover  Electricity  Supply 
Company  Limited. 

TIm  necessary  resolution  of  the  council  was 
passed,  and«  in  pursuance  of  a  requisition  of  a 
number  of  owners  and  ratepayers,  it  became  the 
duty  of  the  mayor  to  convene  a  meeting  of  owners 
ana  ratepaYers,  as  required  by  sect.  4  of  the 
Borough  Funds  Act  1872,  in  order  that  their 
opinion  might  be  expressed  by  a  resolution  in  the 
usual  vray  as  by  law  provided. 

The  mayor  aocordmgly  convened  a  meeting  of 
the  owners  and  ratepayers,  which  was  held  on  the 

(•)  BtporMd  by  W.  W.  Out.  Btq.,  Bftrrlater-at-L»w. 
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6th  Jan.  1903,  for  the  pui*pose  of  obtaining  by 
resolution  the  consent  of  the  owners  and  rate- 
payers to  the  promotion  by  the  borough  council 
of  the  Bill  in  question. 

Mr.  Bradley  attended  the  meeting  on  the  6th 
Jan,  and,  as  he  stated  in  his  affidavit,  he  attended 
it  fully  determined  to  oppose  the  resolution,  and 
with  the  express  purpose  of  demanding  a  poll. 
He  said  that  when  ne  arrived  at  the  meeting  one 
Mr.  Bottle  had  informed  him  that  he  intended  to 
demand  a  poll  and  to  hand  in  a  written  demand 
for  a  poll,  and  that  it  was  necessary  that  the 
demand  should  be  in  writing,  and  that  he  was 
also  informed  by  several  other  ratepayers  present 
that  they  attended  with  the  intention  of  demand- 
ing a  poll. 

Mr.  Bradley  spoke  against  the  resolution,  and 
stated  that  if  it  were  carried  at  the  meeting  a  poll 
would  be  demanded,  and*  many  other  owners  and 
ratepayers  spoke  against  the  resolution. 

When  the  resolution  was  put  to  the  meeting  by 
the  mayor,  who  was  chairman,  the  mayor  declared 
it  carried  by  a  show  of  hands  without  taking  a 
count  of  the  hands  held  up. 

Thereupon  Mr.  Bottle,  an  owner  and  ratepayer, 
immediately  demanded  a  poll,  and  handed  in  a 
written  demand  signed  by  him  demanding  a  poll 
of  the  ratepayers  of  the  lx>roueh  to  determine  the 
expediency  of  promoting  the  Bill  in  question  for 
the  purpose  of  raising  funds  on  the  security  of  the 
rates. 

Mr.  Bradley  then  rose  and  said :  "  I  second  the 
demand  for  a  poll  if  necessary."  The  town  derk 
then  replied  that  it  was  not  necessary,  as  rule  6 
of  sched.  3  of  the  Public  Health  Act  1875  enabled 
anv  owner  or  ratepayer  to  demand  a  poll,  that  a 
poll  had  been  demanded  and  must  be  held,  and 
that  the  mayor  would  give  due  notice  thereof; 
and  the  mayor  also  announced  that  a  poll  would 
be  held,  and  the  meeting  then  closed. 

Mr.  Bradley  stated  that  it  was  his  fixed  inten- 
tion to  demand  a  poll  if  the  resolution  were 
carried,  and  that  by  the  words  he  used  he  desired 
to  express  to  the  mayor  his  demand  for  such  a 
poll,  and  that  to  his  personal  knowledge  many 
other  owners  and  ratepayers  attended  the  meeting 
with  the  intention  of  demanding  a  poll,  and  that 
they  only  refrained  from  doing  so  been  use  they 
relied  on  the  statements  made  oy  the  mayor  ana 
the  town  clerk  that  a  poll  having  been  demanded 
would  be  held. 

On  the  12th  Jan.,  six  days  after  the  meeting, 
Mr.  Bottie  sent  to  the  mayor  a  written  with- 
drawal of  the  demand  for  a  poll  handed  in  by 
him  at  the  meeting  on  the  6th  Jan.  The  town 
clerk  advised  the  mayor  that  Mr.  Bottle  had 
power  to  withdraw  his  demand  for  a  poll,  that 
he  had  withdrawn  it,  and  that,  as  Mr.  Bottle's 
demand  was  the  only  demand  for  a  poll  made  at 
the  meeting  and  as  that  had  been  withdrawn,  the 
mayor  had  no  power  to  take  a  poll,  and  that  the 
declaration  made  by  the  mayor  at  the  meeting 
declaring  the  resolution  carried  was  by  rule  6  of 
sched.  3  sufficient  evidence  of  the  decision  of  the 
meeting  in  the  absence  of  proof  to  the  contrary. 

Thereupon  on  the  14th  Jan.  Mr.  Bradley  wrote 
to  the  mayor  requiring  him  to  hold  a  poll  in 
accordance  with  the  demand  made  at  the  meeting. 
In  this  letter  he  said : 

I  beg  to  remind  yon  that  I  was  one  of  the  parties  who 
demanded    a  poll,   that  I   have    not   withdrawn  my 
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demand,  and  I  still  insist  on  it.    I  therefore  require  yoa 
to  hold  snoh  poll — &o. 

In  answer,  the  town  clerk  replied : 

The  only  demand  for  a  poll  was  made  by  Mr.  Bottle, 
who  has  sinoe  withdrawn  it.  The  mayor  is  advised 
that  under  these  cironmstances  a  poll  cannot  legri^lly 
take  place.  He  wonld  be  willing  to  take  it  if  he  oonld, 
bat  his  position  is  in  the  natnre  of  a  judicial  one,  and 
he  can  only  act  in  accordance  with  the  provisions  of  the 
statute. 

The  mayor  i-efased  to  take  a  poll,  and  the 
ahove  rule  was  then  obtained.  The  qaestion  was 
whether  what  Mr.  Bradley  had  said  at  the 
meeting  was  a  *'  demand  "  for  a  poll  within  the 
meanini?  of  rule  6  of  sched.  3  of  the  Pablic  Health 
Act  1875. 

By  s<^ct.  4  of  the  Borough  Funds  Act  1872 
(35  &  36  Vict.  c.  91)  it  is  {inter  alia)  provided  that 
no  expense  in  promoting  or  opposing  any  Bill  in 
Parliament  shall  be  charged  on  toe  borough 
fun<*,  borough  rate,  or  other  public  funds  or 
raten  under  the  control  of  the  council  of  any 
municipal  borough,  unless  such  promotion  or 
opposition  shall  have  had  the  consent  of  the 
owners  and  ratepayers  of  that  district,  to  be 
expressed  by  resolution  in  the  manner  provided 
[since  the  passing  of  the  Public  Health  Act  1875] 
by  sched.  3  of  the  Public  Health  Act  1875, 
dealing  with  "  rules  as  to  resolutions  of  owners 
and  ratepayers." 

Sched.  3  provides : 

Bule  1.  For  the  purpose  of  passing  a  resolution  of 
owners  and  ratepayers  under  this  Act,  a  meeting  shall  be 
summoned  on  the  requisition  of  any  twenty  ratepayers 
or  owners,  or  of  any  twenty  ratepayers  and  owners, 
resident)  in  the  district  or  place  with  respect  to  which 
the  resolution  is  to  be  paseed.  (2)  The  summoning 
ofScer  of  such  meeting  shall  be  —  in  boroughs,  the 
mayor ;  (5)  the  summoning  officer  khull  be  the  chairman 
of  the  meeting ;  (6)  the  chairman  shall  propose  to  the 
meeting  the  resolution,  and  the  meeting  shall  decide 
for  or  against  its  adoption:  Provided,  that  if  any 
owner  or  ratepayer  demands  that  such  question  be 
decided  by  a  poll  of  owners  and  ratepayers,  such  poll 
shall  be  taken  by  voting  papers  in  the  form  O  in 
sched.  4  to  this  Act.  .  .  .  For  the  purposes  of  such 
poll  the  summoning  officer  shall  be  the  returning  offioer, 
and  shall  have  the  powers  and  perform  the  duties  of  a 
returning  offioer  under  sohed.  2  to  this  Act,  so  far  as 
the  same  are  applicable  to  a  poll  under  this  schedule. 
If  no  poll  is  demanded,  or  the  demand  for  a  poll  is 
withdrawn  by  the  persons  miking  the  same,  a  declara- 
tion by  the  chairman  shall,  in  the  absence  of  proof  to 
the  contrary,  be  sufficient  evidence  of  the  decision  of 
such  meeting. 

Macmorran,  K.C.,  for  the  Mayor  of  Dover, 
showed  cause  against  the  rule. — The  mayor  had 
no  desire  to  shut  nut  the  ratepayers  from  a  poll ; 
he  was  a  public  officer,  and  was  simply  endeavour- 
ing to  pe^orm  a  public  duty  and  to  perform  it  in 
the  way  he  was  advised  to  perform  it,  and  he  desires 
now  to  say  that  he  had  no  other  feeling  in  the 
matter.  The  only  question  now  is  whether  under 
the  circumstances  a  poll  ought  to  be  held.  [Lord 
Alyebstone,  O.J. — How  could  Mr.  Bottle  subse- 
quently withdraw  his  demand  for  a  poll  after  the 
mayor  bad  said  a  poll  should  be  heldP]  The 
question  may  arise  on  the  concluding  words  of 
rule  6  whether  the  poll  can  be  withdrawn  except 
at  the  meeting,  or  whether  it  can  be  withdrawn 
afterwards.  As  a  matter  of  fact  there  was  no  de- 
mand by  Mr.  Bradley  in  terms,  but  if  what  he  did 
was  a  demand  for  a  poll  then  there  is  an  end  of  the 


case,  and,  as  to  that,  there  is  substantially  no  dis* 
pute  as  to  what  happened  at  the  meeting.  If  in  the 
opinion  of  the  court  Mr.  Bradley  did  really 
demand  a  poll,  and  if  a  poll  ought  to  be  held,  then 
the  mayor  acquiesces.  He  onJy  desires  the  pro- 
tection of  the  court  in  the  matter,  and,  if  the  court 
came  to  the  conclusion  that  there  was  a  demand 
of  a  poll  by  Mr.  Bradley,  then  the  mayor  will  con- 
sent to  the  rule  being  made  absolute  and  peremp- 
tory in  the  first  instance,  so  as  to  avoid  all 
trouble. 

Danckwerta,    K.G.    and   Coturthope-Munroe,  in 
support  of  the  rule,  were  not  called  upon. 

Lord  Alvbbstonb,  O.J. — We  are  all  clearly  of 
opinion  that  this  rule  must  be  made  absolute.    On 
the  particular  facts  of  the  case  we  do  not  think 
that  the  matter  is  really  arguable.     Under  tho 
wording  of  the  rule  of  the  schedule  (rule  6),  what 
is  required  is  a  demand  for  a  poll ;  there  is  no 
necessity  for  the  demand  to  be  in  writing,  and  no 
necessity  for  moving  and  seconding  the  demand ; 
it  must  be  a  demand.    That  must  be  construed 
with  reference  to  the  t-ubject- matter  under  dis- 
cussion.   It  is  contemplated  that  there  will  be  a 
demand  made  at  a  public  meeting,  and  persons 
who  are  there  and  hear  the  demand  made  go 
away  thinking    that    their  position  is   thereby 
ascertained,  and,  if  the  demand  is  not  to  be  dealt 
with  or  treated  as  then  made,  of  course  perscms 
may  be  in  complete  ignorance  of  what  is  going  to 
happen  afterwards.    It  is  not  necessary  to  decide 
the  difficult  point  which  may  arise  as  to  whether 
a  demand  may  be  after  wards  withdrawn  when  there 
has  only  been  a  demand  by  one  person.    In  this 
case  it  is  quite  clear,  in  my  opinion,  there  was  cer- 
tainly a  demand  made  by  the  applicant  for  this  rule. 
He  went  there,  and  he  has  sworn  that  he  intended 
to  demand  a  poll,  but  the  other  ratepayer  who  did 
demand  a  poll  also  demanded  it.    Thereupon  the 
applicant  for  this  rule,  Mr.  Bradley,  said,  and  the 
words  are  really  not  in  dispute :   "  I  second  the 
demand  for  a  poll  if  necessary,"  and  that  that  was 
really  treated  as  a  demand  is  obvious  from  what 
followed..   The  town  clerk,  a  gentleman  of  very 
great  experience,  said:  ''It  is  not  necessary;  a 
poll  has  already  been  demanded.'*   In  other  words,, 
he  treated  Mr.  Bradley's  observation  as  being  a 
second  demand,  as  a  seconding;  of  a  demand-* 
that  is  to  say,  an  intimation  that  he  demanded  a 
poll.    In  that  state  of  things  we  are  of  opinion 
that  it  would  be  in  direct  opposition  to  the  pro- 
tection afforded  to    ratepayers    if,  one  of    the 
persons  having  demanded  a  poll  and  having  after- 
wards  withdrawn  his    demand,    no   effect    waa 
given  to  the  other  demand.     There  is  no  reason 
why  several  people  should  not  demand  a  poll.    In 
fact,  there    was,    in  my  opinion,    an    effective 
demand  of  a  poll  by  Mr.  Bradley  at  the  meeting. 
I  only  desire  to  say  for  myself,  though  it  is  not 
necessary  to  decide  the  point  and  it  has  not  been 
argued,  that    I  am  by  no  means  dear  that  a 
demand  can  be  withdrawn  after  the  meeting  has 
separated     I  do  not  wish  to  express  any  opinion 
upon  it.    In  this  case  I  am  of  opinion  that  there 
was  an  effective  demand  made  oy  Mr.  Bradley, 
to  which  demand  effect  ought  to  be  given,  and 
this  rule  should  be  made  absolute. 

KiDLET,  J. — ^I  agree. 

Daslino,  J. — I  am  of  the  same  opinion. 
Without  relying  on  the  fact  that  Mr.  Bradley 
also  seems  to  have  demanded  a  poll,  or  must  be 
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iaken  to  have  demanded  a  poll,  I  mast  say  it 
appears  to  me  that,  if  it  were  neoessary  to  decide 
upon  the  other  point,  as  at  present  advised  I 
should  be  of  opinion  that  the  demand  oonld  not 
be  withdrawn  in  snch  a  oase  as  this.  The  poll 
had  been  demanded  by  Mr.  Bottle,  and  the  town 
elerk  had  said :  "  A  poll  shall  be  held."  If  there 
were  any  number  of  persons  in  the  room  who  had 
intended  to  demand  a  poll  they  naturally  would 
remain  quiet,  and  to  allow  afterwards  the  person 
whose  demand  had  been  aocepted,  and  after  a  poll 
had  been  promised,  to  come  and  to  say,  not 
publicly,  but  privately,  "  I  withdraw  my  demand," 
mi^ht  give  occasion  xor  all  manner  of  collusion. 
It  IS  perfectly  obvious  that  anybody  who  could 
get  his  demand  accepted  could  prevent  other 
persons  from  demanding  a  poll,  and  would  then  be 
able  to  withdraw  it,  and  those  other  persons  would 
be  denrived  of  the  right  which  the  statute  was 
intenaed  to  give  them.     If  I  had  to  decide  the 

Snestion,  I  should  have  thought  that  a  public 
emand  could  not  be  withdrawn  after  it  had  once 
been  accepted.  A  person  might  demand  a  poll 
and  then  say :  "  Having  heard  argument  about  it 
I  withdraw  my  demand " ;  but  once  the  demand 
has  been  accepted  I  should  have  thought  it  could 
not  be  withdrawn,  except  by  consent  of  the  whole 
meeting. 

Bule  absolute  for  a  peremptory  mandamus, 
but  vfiihout  coets. 

Solicitors  for  the  applicant  for  the  rule,  Long 
and  Gardiner,  for  Montague  Bradley ^  Dover. 

Solicitore  for  the  mayor,  Sharpe,  Parker,  and 
€o.,  for  Sir  WoUaston  Knocker,  Town  Clerk, 
Dover. 


Friday,  Feb.  20, 1903. 

(Before  Wbiqht,  J.) 

Be  AS  Abbitbation  between  Chandlbbs' 
Wiltshibe  Bbbweby  Company  Limited 
AND  London  County  Council,  (a) 

Compensation — Tied  houee — Covenant  in  lease — 
Housing  of  the  Working  Classes  Act  1890  (53  A 
54  Viei.  c.  70),  s.  21. 

In  cusessing  compensation  under  sect,  21  of  the 
Housing  of  the  Working  Classes  Act  1890  in 
respect  of  licensed  premises,  a  tying  covenant 
may  properly  he  taken  into  consideration  in 
estimating  the  fair  market  value. 

AwABD  in  the  form  of  a  special  case  stated  by 
an  arbitrator  appointed  under  the  Honsing  of  the 
Working  Classes  Act  1890,  who  found  the  follow- 
ing faotii: — 

The  company  claimed  to  be  entitled  to  the  pre- 
mises in  question  as  assignees  of  a  lease,  dated  the 
30th  Jan.  1889,  made  between  Holder  and  Button, 
whereby,  in  consideration  of  the  sum  of  5(X)2.paid 
by  the  lessee  to  the  lessor,  the  premises  were 
demised  to  Button  for  the  lerm  of  thirty  years 
from  the  25th  Dec.  1888,  at  the  yearly  rent  of 
472.,  subject  to  the  covenants  on  the  lessee*s  part 
therein  contuned,  among  which,  in  addition  to 
the  usual  covenants  for  keeping  and  surrendering 
the  premises  in  good  repair,  was  one  to  use  the 
premises  as  a  beerhouse  and  for  no  other  trade. 

The  lease  was  subsequently  assigned  to 
Messrs.  Q,  C.  Porter  and   W.   H.  Dusseldorf, 

<«)B0poTted  hj  W.  Di  B.  Hbabibt,  Esq.,  Barrister-at-Law. 


trading  under  the  name  of  Chandler  and  Co. ; 
and  they,  by  an  underle>ise  dated  the  24th  Mareh 
1897,  in  consideration  of  the  sum  of  8002.  paid  to 
them  by  Thomas  Sorrell,  demised  the  premises  to 
him  for  the  term  of  twenty- two  years  less  ten 
days,  from  the  25th  Dec.  1896,  at  the  rents 
following — namely,  first  a  yearly  rent  of  47Z.i 
secondly,  such  sums  as  the  lessors  might  expend 
in  maintaining  the  insurance  of  the  premises 
against  damage  by  fire ;  and,  thirdly,  the  sum  of 
WOL  in  any  and  every  year  in  which  the  lessee, 
his  executors,  administrators,  or  assigns,  should, 
contrary  to  a  covenant  contained  in  the  lease, 
directly  or  indirectly  deal  with  any  other  persona 
than  the  company  or  their  successors  for  any 
malt  liquors  to  be  sold  on  the  premises  in  ques- 
tion, or  should  sell  or  dispose  of  at  the  premises 
any  snch  articles  which  had  not  been  purchased 
from  the  lessors,  their  successors  or  nominees. 

This  covenant  provided  that  the  lessee  and  his 
executors,  administrators,  and  assigns  would 
during  the  term  granted  by  the  lease  deal  exclu- 
sively with  the  lesson  and  their  successors  in 
business  or  nominees  for  all  ^rter,  stout,  ale, 
beer,  and  other  malt  liquore  which  should  be  sold 
or  disposed  of  or  consumed  on  the  premises,  or 
shall  l^  brought  thereon  to  be  sold,  disposed  of,  or 
consumed,  and  that  they  would  not  take  in  any 
such  articles  unless  so  purchased* 

The  interest  of  Chandler  and  Co.  became  sub- 
seouently  vested  in  the  claimants. 

The  claimants  contended  that  they  were 
entitled  as  compensation  to  the  fair  market 
value  of  their  interest  in  the  premises,  havinff 
regaid  to  the  covenant,  and  to  the  profit  which 
they  might  properly  anticipate  that  they  would 
make  from  the  existence  of  the  premises  as  a  tied 
house  during  the  continuance  of  the  term. 

On  behalf  of  the  council,  it  was  argued  that 
under  the  terms  of  the  Housing  of  the  Workine 
Classes  Act  1890  the  claimants  were  only  entitled 
to  compensation  for  the  loss  of  their  interest  in 
the  land  required,  and  that  the  benefit,  if  any,  of 
the  covenant  was  not  an  interest  in  land  within 
the  meaning  of  the  Act. 

The  arbitrator  awarded  that,  if  the  claimants 
were  entitled  to  be  compensated  in  respect  of  the 
damage  sustained  by  them  by  reason  of  the 
termination  of  the  covenant  in  the  underlease, 
then  the  amount  to  be  paid  to  them  was  653L ; 
but  if  not,  the  sum  to  be  paid  to  them  in  respect 
of  their  interest  in  the  premises  was  10s. 

By  the  Housing  of  the  Working  Classes  Act 
1890  (53  &  54  Yiot  70),  s.  21 : 

(1)  Whenever  the  oompeiiB«tion  payable  in  respect  of 
any  lands  or  of  any  interests  in  any  land  proposed  to  be 
taken  oompnlsorily  in  pnraaanoe  of  this  part  of  this  Aot 
reqairea  to  be  assessed — (a)  The  estimate  of  the  valne 
of  snoh  lands  or  interests  shall  be  based  npon  the  fair 
market  yalae,  as  estimated  ae  the  time  of  tbe  valnation 
being  made  of  snoh  lands  and  of  tbe  several  interests  in 
snoh  lands,  dne  regard  being  had  to  the  nature  aud  then 
oondition  of  tbe  property,  and  the  probable  duration 
of  the  bnildini^s  in  their  existing  state  and  to  tbe  state 
of  repair  thereof,  without  any  additional  allowance  in 
respect  of  the  compulsory  purchase  of  an  area  or  of  any 
part  of  an  area  in  respect  of  which  an  official  representa- 
tion has  been  made  or  of  any  lands  included  in  a  scheme 
which  in  the  opinion  of  the  arbitrator  have  been  so  in- 
cluded as  falling  under  the  description  of  property  which 
may  be  oonstitnted  an  nnhealtby  area  under  this  part  of 
this  Aot ;     .    .     . 
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Bray,  K.G.  (Kisch  with  him)  for  Ghandlers' 
Wiltshire  Brewery  Gompany  Limited.  —  Under 
sect.  21  of  the  Housing  of  the  Working  Glasses 
Act  1890  compensation  is  payable  in  respect  of 
lands,  or  interest  in  lands,  and  the  value  is  to  be 
based  oa  the  fair  market  value.  The  interest  of 
the  brewery  company  was  the  value  of  the  rent 
and  reversion,  and  beside  the  47Z.  yearly  rent  this 
restrictive  covenant  was  of  value.  Clegg  v.  Hands 
(62  L.  T.  Bep.  502 ;  44  Gh.  Div.  503)  shows  that  a 
covenant  of  this  kind  is  one  rnnninff  with  the  land, 
and  its  benefit  ran  with  the  reversion,  and  so  it  is 
an  interest  in  the  land  within  sect.  21.  In  Bourne 
v.  Liverpool  Corporation  (8  L.  T.  Bep.  572 ;  1 N.  R. 
425)  certain  brewers  were  the  owners  in  fee  of  a 
public-house  which  was  let  for  an  unexpired  term 
of  seven  years,  and  there  was  in  the  lease  a  cove- 
nant by  the  tenant  not  to  sell  on  the  premises  any 
beer  other  than  that  purchased  of  them.  The 
corporation  was  empowered  to  take  these 
premises  under  a  special  Act  which  incorporated 
the  Lands  Glauses  Act,  and  it  was  held  that  in 
ascertaining  the  amount  of  the  purchase  money 
and  compensation  payable  to  the  brewers  the 
additional  value  of  the  premises  by  reason  of  this 
restrictive  covenant  must  be  taken  into  considera- 
tion. There  is  no  difference  between  rent  paid  in 
cash  and  that  paid  in  the  form  of  a  covenant  of 
this  nature.  In  both  cases  the  value  of  the  rever- 
sion is  enhanced,  and  compensation  must  be  paid 
thereon.    He  also  referred  to 

White  V.  Southend  Hotel  Com^ny,  76   L.  T.  Bep 
273  ;  (1897)  1  Ch.  767. 

In  Lord  Mayor  of  Dublin  y.  Dowling  (6  L.  B.  Ir. 
502),  where  lands  and  premises  were  compulsorily 
taken  under  an  Artisans'  Dwellings  Improvement 
Act,  May,  G.J.  says  :  "  Had  these  claimants  sold 
their  premises  voluntarily  out  of  court  to  third 
persons,  the  selling  value  would  have  been  en- 
hanced by  the  value  of  the  goodwill  annexed  to 
them,  and  it  would  be  highly  unjust  to  deprive 
them  of  this  increased  value,  the  premises  being 
taken  compulsorily.  I  think,  therefore,  the 
several  claimants  in  whose  favour  compensation 
has  been  awarded  in  respect  of  loss  of  trade 

Srofits  are  entitled  to  retain  the  sums  so  awarded." 
f  this  covenant  is  not  to  be  taken  into  considera- 
tion neither  can  goodwill. 

Grippe,  K.G.  {Corrie  Grant  with  him)  for  the 
London  Gounty  Gouncil. — The  question  raised 
here  is  how  compensation  in  respect  of  a  tied 
house  is  to  be  assessed  under  sect.  21.  I  do  not 
deny  that  generally  the  covenants  in  a  lease 
may  affect  the  value  of  premises  and  lands,  but 
the  fair  market  value,  which  is  what  has  to  be 
considered  under  sect.  21,  cannot  be  ascertained 
on  the  basis  of  considering  a  particular  covenant 
between  the  landlord  and  his  tenant.  It  is  the 
wrong  way  to  assess  compensation  to  consider 
the  value  of  a  breach  of  covenant.  In  Bradford- 
on- Avon  Aeeeeement  Committee  v.  White  (78  L.  T. 
Bep.  758 ;  (1898)  2  Q.  B.  630)  Ghannell,  J.  said : 
"Suppose  an  owner  of  a  public- house  who  is 
desirous  of  letting  it  receives  an  offer  from  a 
brewer  to  take  it  as  tenant  from  year  to  year  at 
a  certain  rent,  the  owner  might  say  to  the  brewer: 
'  I  will  not  take  that  rent  from  you.  I  know  it 
is  worth  more  than  that  rent  to  you.  You  will 
make  large  profits  out  of  letting  it  as  a  tied 
house,  and  I  shall  not  let  it  to  you  unless  you 
will  give  me  more/     The  brewer,  being  really 


anxious  to  make  these  profits,  would  probably 
give  more.  That  sum  is  obviously  given  for 
reasons  personal  to  the  brewer;  it  has  nothing 
to  do  with  the  market  value  of  the  premises^ 
though  the  possibility  of  its  being  given  may  b» 
a  matter  tending  to  raise  the  market  value.  Such 
a  rent  as  that  could  not,  in  my  opinion,  be  treated 
as  a  rent  which  might  reasonably  be  expected  to 
be  obtained  for  the  premises  within  the  meaning^ 
of  the  Act  of  1836,  and  cannot  be  taken  as  the 
gross  estimated  rental."  In  considering  fair 
market  value  you  cannot  consider  a  breach  of 
covenant,  for  fair  market  value  is  the  value  of 
the  house  untied — that  is,  a  free  house.  Bourne 
V.  Liverpool  Corporation  (sup.)  depends  on  the 
Lands  Glauses  Act  and  is  a  question  of  damages, 
but  here  damages  for  a  breach  of  the  covenant- 
is  not  the  basis  on  which  compensation  should  b» 
assessed.  The  fair  market  value  of  the  premises 
is  not  affected  by  the  trade  carried  on  there,  but 
depends  on  what  the  premises  would  fetch  in  the 
market. 

Bray,  K.G.  in  reply. — He  referred  to  Lord 
Mayor  of  Durblin  v.  Dowling  (sup.),  Ghannell,  J.'s* 
decision  in  Bradford-on-Avon  Aeeeeement  Com- 
mittee  v.  White  was  before  Cartwright  v.  fifeuZ- 
coatee  Union  (82  L  T.  Bep.  157;  (1900)  A.  G. 
150),  where  it  was  laid  down  by  the  House  of 
Lords  that  the  estimated  amount  of  businesa 
done  on  licensed  premises,  is  one  of  the  drcum- 
stances  which  may  be  taken  into  consideration  in 
assessing  them  for  poor  rate. 

Wbight,  J. — The  question  in  this  case  is  not 
at  all  an  easy  one  to  decide,  at  least  not  easy  ia 
some  of  its  aspects,  and  as  regards  the  way  in 
which  it  may  work  in  detail.  It  is  whether  under 
sect.  21  of  the  Housing  of  the  Working  Glasses 
Act  1890  the  value  of  a  covenant  tying  a  public- 
house  is  to  be  considered  under  the  words,  "  When- 
ever the  compensation  payable  in  respect  of  any 
lands,  or  of  any  interests  in  any  lands  proposed 
to  be  taken  compulsorily  in  pursuance  of  this 
part  of  this  Act,  reauires  to  be  assessed,  the  esti- 
mate of  the  value  oi  such  lands  or  interests  shall 
be  based  upon  the  fair  market  value  as  estimated 
at  the  time  of  the  valuation  being  made  of  such 
lands,  and  of  the  several  interests  in  such  lands» 
due  regard  being  had  "  to  various  interests  which 
1  do  not  think  affect  the  point  now  at  issue.  The 
question  stated  in  the  award  is  wrong  in  form, 
because  it  describes  the  question  as  a  question 
whether  damage  is  to  be  considered.  That  is  not 
the  right  question.  It  is  rather,  as  Mr.  Bray  puts 
it.  What  is  the  value  of  the  interest  of  the 
claimant  in  the  land  P  But  Mr.  Gripps,  on  behalf 
of  the  London  Gounty  Gouncil,  does  not  take  any 
objection  to  the  award  upon  that  technical  ground. 
Therefore  I  must  try  and  deal  with  the  question 
of  substance.  It  seems  to  me  that  the  market 
value  of  an  interest  in  land  must  or  may  vary 
according  to  what  covenants  do  or  do  not  attach. 
Here  the  claimants  were  the  assi^ees  of  a  lease 
under  which  they  had  to  pay  their  superior  land- 
lord 47Z.  per  annum.  They  sublet  it  as  a  tied 
house  at  the  same  rental — namely,  47Z.  per  annum. 
Therefore  they  got  no  benefit  from  it  except  the 
benefit  of  this  tying  covenant.  When  they  come 
to  have  their  interest  as  assignees  of  the  lease 
assessed  there  is  nothing  to  assess  unless  the 
value  of  this  covenant  is  to  be  taken  into  account ; 
I  and  that  is  really  the  question  which  the  parties 
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hftve  oome  here  to  try,  an«)  not  the  way  in 
which  it  ought  to  be  assessed  if  it  is  to  be  aRsetuteH. 
Bat  an  int<*re8t  such  as  that  of  the  plaintiffs  must, 
I  think,  vary  in  its  market  valne  according 
to  what  covenants  do  or  do  not  attach.  Here, 
as  I  have  said,  there  is  no  market  value  appa- 
rently, and  so  the  arbitrator  has  practically 
found,  apart  from  this  covenant.  Triis  covenant, 
according  to  the  authorities,  runs  with  the  land, 
and  does,  according  to  the  finding  of  the  arbi- 
trator, add  some  650/.  to  the  value  of  the  interest 
of  the  claimants.  In  most  cases  I  cannot  con- 
ceive that  the  covenant  running  with  the  land 
ought  not  to  be  taken  into  consideratioo  in  ascer- 
taining the  value  for  the  purposes  of  this 
Working  Classes  Act.  Covenants  restrictive  of 
bnildinir  on  the  same  land,  or  on  some  other 
neighbonring  land,  must  affect  the  value  of  the 
porttonlar  land  in  question.  Covenants  not  to 
use  for  trade,  and  all  sorts  of  other  covenants 
which  may  be  easily  imagined,  may  materially  affnot 
th^  value  of  the  land  and  of  any  interest  in  i^. 
I  do  not  think  it  is  any  sufficient  answer  to  point 
out,  as  Mr.  Cripps  has  pointed  out,  that  the  valne 
is,  or  may  be,  a  bare  trading  value,  or  that  it  mav 
depend  on  the  landlord's  trade,  or  the  tenant's 
trade,  or  upon  manjr  other  different  circum- 
stances. I  do  not  think  that  that  is  enough  to 
enable  me  to  say  that  the  benefit  of  the  covenant 
is  no  more  than  a  right  to  damages.  Mr.  Cripps 
admits  that  the  covenant  must  be  taken  into 
consideration  to  some  extent.  He  was  a  little 
unwilling  to  admit  it  at  first,  but  I  think  he  was 
cuite  right  in  doing  so.  Here  it  is  plain  on  the 
nnding  of  the  faot  that  a  man  in  the  market 
would  give  more  because  of  the  covenant. 
Obviously  he  would  give  nothing  for  this  lease 
apart  from  the  covenant  unless  a  mrger  rent  than 
47L  could  be  got  for  it  from  an  underlessee.  He 
would  ^ve  something  for  the  claimant's  interest 
with  this  covenant  attached  to  it,  because  he  could 
resell  or  reassign  to  the  brewers.  I  cannot  see 
any  distinction  in  law  between  trade  covenants 
and  other  covenants,  provided  that  they  run  with 
the  land.  Of  course  there  are  many  trade  cove- 
nants which  do  not  run  with  the  land,  but  once 
vou  get  them  running  with  the  land,  as  it  has 
been  held  that  this  covenant  does,  I  am  unable  to 
diaw  any  distinction  between  them  except  as 
regards  quantum,  which  is  not  in  question  here. 
I  think,  therefore,  that  the  award  must  be 
taken  as  standing  with  regard  to  the  larger  sum 

mentioned.  Jvdgment  accordingly. 

Solicitors :  Jame$  E.  Mason ;  W,  A.  Blaxland, 


Feb.  20  and  21,  1903. 

(Before  Wbight,  J.) 

Matob.  &c.,  of  Habbogatb  V,  Dickinson,  (a) 

Pvhlie  health — Buildina  hye-lawa — Bepeal  of  by 
new  bye-laws — Plan  showing  a  number  of  houses 
-^Deposit  and  approval  of  plan  under  old  bye~ 
laws — Commencement  of  part  of  the  work  after 
dais  of  new  byC'latos — Necessity  for  fresh  deposit 
of  plan — Commencement  of  the  "  work  specified 
in  such  plan  " — Estoppel — Harrogate  Corpora- 
tion Act  1893  (56  A  57  Vict  c,  ccix.),  s,  27. 

Sect,  27  of  the  Sarrogate  Corporation  Act  1893 
(«)  Aapoited  by  W.  W.  Oaa,  Esq..  fi*rri8Ur*«t-L»w. 


provided  that  the  deposit  unth  the  corporation 
if  any  plan  of  any  building  should  hp.  null  and 
viAd  if  **  the  execution  of  the  work  specified  in 
such  plan  "  should  not  be  commenced  within 
three  years,  and  that  a  fresh  deposit  of  plans 
should,  unless  the  corporation  should  "  otherwise 
determine,**  be  reouistte. 

In  1894  a  builder  deposited  a  plan  in  a^ccordanee 
with  the  building  bye-laws  then  in  force,  showing 
thereon  a  number  of  houses  proposed  to  he  erected. 
Some  of  the  houses  were  commenced  within  the 
three  yean  from  the  deposit ;  two  were  both  com^ 
menced  and  completed  after  the  three  years  and 
a  certificate  given  in  respect  of  the  same.  In  1901 
the  old  bye-laws  were  repealed  by  new  bye-lawSy 
except  as  to  any  work  commenced  before  the  date 
of  the  new  bye-laws,  or  any  work  not  so  com^ 
menced  but  of  which  plans  should  have  been 
approved  before  such  date.  After  these  new  bye- 
laws  came  into  force  the  builder  commenced  to 
erect  a  stable  which  was  one  of  the  buildings 
shown  on  the  plan.  The  corporation  objected  on 
the  ground  thai  the  plan  did  not  comply  vntK 
the  new  bye-laws. 

Held,  that  the  plan  approved  in  1894  wcu  not  one 
plan  merely  for  the  whole  of  the  buildings  shown 
thereon,  but  was  really  a  number  of  separate 
plans  for  each  building,  and  that  if  the  work  of 
any  particular  building  shown  on  the  plan  were 
not  commenced  vnthin  the  three  years  of  the  de- 
posit of  the  plan,  the  deposit  would  with  regard 
to  such  building  be  null  and  void  under  sect.  27 ; 
and  consequently,  that  the  particular  portions  of 
the  work  which  were  not  commenced  untU  after 
the  date  of  the  new  bye-laws  did  not  fall  within 
either  of  the  exceptions  in  the  new  bye-laws,  and 
that  the  new  bye-laws  therefore  applied  to  such 
portions  of  the  work. 

Meld,  further,  that  the  fact  that  the  corporation 
had  loithout  objection  allowed  two  of  the  houses 
to  be  commenced  \and  completed  after  the  plan 
had  become  void  by  the  lapse  of  the  three  years 
and  had  given  a  certificate  in  respect  thereof, 
did  not  create  an  estoppel  against  the  corpora- 
tion or  show  that  they  had  **otherunse  deter- 
mined "  that  a  fresh  deposit  of  plans  was  not 
requisite, 

Spvcial  CA8B  stated  pursuant  to  Order  XXXIY. 
r.l. 

The  plaintiffs  were  the  Urban  District  Council 
for  the  borough  of  Harrogate  in  the  county  of 
York ;  and  the  defendant  was  a  builder  and  the 
owner  of  certain  land  situate  in  Walker-road  and 
Bilton  Drive  within  the  borough. 

The  court  was  referred  to  the  Harrogate 
Corporation  Act  1893,  which  was  passed  on  tho 
24th  Aug.  1893.    Sect  27  of  that  Act  provides : 

The  deposit  with  the  oorporation  of  say  plan  of  any 
street  or  bnilding  shall  be  null  and  void  if  the  exeontion 
of  the  work  specified  in  snoh  plan  be  not  oommenoed 
within  the  following  periods  (that  ia  to  aay) :  As  to 
plana  deposited  after  the  paaaing  of  this  Aot  within 
three  yeara  from  the  date  of  su^  depoait ;  and,  As  to 
plana  deposited  before  the  paaaing  of  thia  Aot  within 
three  yeara  from  the  paaaing  of  tibia  Aot ;  And  at  the 
expiration  of  those  respective  periods  fresh  notice  and 
deposits  shall,  nnleaa  the  corporation  otherwiae  deter- 
mine*, be  reqniaite. 

After  the  passing  of  the  Act— namely,  on  the 
Ist  Oct.  1894--the  defendant  deposited  with  the 
plaintiffs    two    plans    showing   thereon   eleven 
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dwelling-hoases  and  two  ntables  and  coach-hoaBes 
propoBed  to  be  erected  by  him  on  the  plot  of 
land  in  Walker- road  and  Biltoa  Drive,  which 
plans  were  approved  by  the  plain  tiff  b  on  the 
bth  Oct.  1894.  True  copies  of  the  plans  were 
annexed  to  this  cnse  and  marked  A  ann  B  respec- 
tively, and  bigued  by  the  solicitorB  on  behalf  of 
the  parties.  Such  part  of  the  dwelling-honsen 
and  stable  and  coach-house,  shown  on  the  plans 
A  and  B,  as  was  hatched  in  on  the  copy  of  plan  A 
annexed  to  this  case  and  marked  (J»  have  been 
erected.  The  other  dwelling-houses,  save  as  in 
the  next  paragiaph  mentioned,  have  not  yet 
been  commenced,  and  the  ground  shown  on  the 
plan  A  on  which  the  same  were  proposed  to  be 
erected,  is  at  present  used  in  part  as  a  workshop 
and  store-yard  of  stones,  and  in  part  as  an  adver- 
tising station. 

Part  of  the  excavation  for  the  foundation  and 
basement  of  the  dwelling-house  No.  6  on  the  plans 
A  and  B  of  a  varying  depth,  and  not  more  than 
2ft.  at  the  deepest,  and  the  party  wall  between  it 
and  the  dwelling-houBe  No.  5  on  the  same  plan, 
together  with  part  of  one  chimney  stack  and  part 
provision  for  nreplaces  for  the  front  rooms  of  the 
dwelling-house  No.  6,  were  made  and  constructed 
along  with  the  dwelling-house  No.  5,  and  existed 
at  the  date  hereinafter  mentioned  when  the 
plaintiffs  granted  as  hereinafter  mentioned  the 
certificate  in  respect  of  the  dwelling-houses 
numbered  4  and  5  on  the  plans.  Such  chimney 
stack  and  fireplaces  form  part  of  the  party  wall 
of  the  said  dwelling-houses  Nos.  5  and  6  on  the 
plans. 

The  said  part  excavations  were  dug  at  the  same 
time  as  the  excavations  for  the  dwelling-houses 
numbered  4  and  5  on  the  plans. 

A  photograph  filed  herewith  showed  the  exist- 
ing condition  of  the  said  party  wall  between  the 
dweUing-houses  Nos.  5  and  6,  and  also  the  excava- 
tion chimney  stack  and  fireplaces. 

The  stable  and  coach-house  hatched  in  and 
shown  on  the  plan  0  were  completed,  and  the 
works  in  connection  with  the  dwelling-houses 
Nos.  1,  2,  and  3  were  commenced  on  the  1st  Oct. 
1896. 

From  the  passing  of  the  Harrogate  Corpora- 
tion Act  1893  down  to  the  7th  Nov.  1901  the 
following  bve-law  relatinff  to  new  buildings  was 
in  force  within  the  borough. 

Bye-law  Ko.  84. — No  house  shall  be  ooonpied  until 
the  house  draina^  has  been  made  and  oompleted, 
nor  nntU  such  house  has  been  certified  by  the  oom- 
missioners  or  their  surveyor  after  examination  to  be 
in  every  respect  fit  for  human  habitation  in  their  or  his 
opinion. 

The  plaintiffs  granted  to  the  defendant,  pur- 
suant to  this  bve-law,  certificates  as  follows.  In 
respect  of  the  dwelling-house  No.  1  on  the  plans 
A  and  B  on  the  6th  May  1898 : 

Approved  plan  No.  1798 — Borough  of  Harrogate — 
Oertifioate  of  completion  of  new  houses. — In  pursuance 
of  bye-law  No.  34  I  hereby  certify  that  the  drainage  of 
the  one  dwelling-house  No.  1  on  plan  situate  at  Walker- 
road  and  Bilton  Drive,  in  the  eaid  borough,  owned  by 
Mr.  Dickinson,  has  been  made  and  completed,  and 
that  the  buildings  are  in  other  respects  fit  for  human 
habitation.  —  [Signed  by  the  borough  engineer  and 
surveyor.] 

In  respect  of  the  dwelling-houses  Nos.  2  and  3 
on  the  plans  A  and  B,  similar  certificates  were 


granted  on  the  10th  June  1898,  and  in  respect  of 
the  dwelling-houses  Nos.  4  and  5,  on  the  6tn  June 
1899. 

The  defendant  on  the  Srd  Jan.  1902  commenced 
to  build  the  other  stable  and  coach-house  shown 
on  the  pUne  A  and  B. 

On  the  18th  Jan.  1902  the  building  inspector  of 
the  plaintiffs  discovered  that  the  defendant  was 
building  the  stable  and  ooach-honse,  the  walls  of 
which  were  then  about  five  feet  above  the  ground 
level,  and  thereupon  on  the  18th  Jan.  1902  by  a 
letter  requested  the  defendant  to  discontinue  the 
works  on  the  ground  that  the  plans  deposited  on 
the  1st  Oct.  1^4  were  null  and  void,  and  pointed 
out  that  it  would  be  advisable  for  the  defendant 
to  submit  new  plans  to  the  plaintiffs  for  their 
approval. 

The  plaintiffs  had  duly  approved  the  action  of 
their  building  inspector  and  had  not  determined 
that  fresh  notice  and  deposit  of  plans  were  not 
necessary. 

Since  the  date  of  that  notice  of  the  18th  Jan. 
1902  the  works  had  been  discontinued. 

On  the  7th  Nov.  1901  the  bye-laws  under  which 
the  plans  A  and  B  of  the  defendant  were  depo- 
sitea  and  approved  were  "  except  as  regards  any 
work  commenced  before  that  date  or  of  any  work 
not  so  commenced  but  of  which  plana  shall 
either  have  been  approved  by  the  council  before 
such  date  or  have  been  sent  to  the  surveyor  to  the 
council  one  month  at  least  before  such  date  and 
shall  not  have  been  disapproved  by  the  council," 
repealed,  and  on  the  same  day  buildins  b^e- 
laws  came  into  force  within  the  borough  with 
which  the  plans  did  not  comply,  and  under 
which,  if  applicable,  the  defendant  would  be 
unable  to  complete  tiie  buildings  shown  on  such 
plans. 

The  repealed  bye- laws  and  the  building  bye- 
laws  now  in  force  were  left  with  this  case. 

The  plaintiffs  alleged  that  the  plans  A  and  B 
for  dwelling-houses  and  stable  and  coach -house 
not  vet  built,  did  not  comply  with  the  building 
bye-laws  now  in  force  in  certain  sx>ecified  par- 
ticulars set  out  in  the  case. 

It  was  contended  by  the  plaintiffs  that  the 
"  work  specified  in  such  plan  in  sect.  27  of  the 
Harrogate  Corporation  Act  1893,  meant  the  work 
in  connection  with  each  dwelling-house  and  each 
stable  and  coach-house  shown  on  the  plans  A  and 
B,  and  that,  therefore,  unless  each  dwelling- 
house  or  each  stable  and  coach-house  was  com- 
menced within  the  period  provided  by  the  Act, 
the  deposit  of  the  plans,  so  far  as  they  related 
to  such  dwelling-house  or  stable  and  coach- 
house, was  null  and  void,  and  as  the  plaintifEs 
had  not  otherwise  determined,  within  the  mean- 
ing  of  sect.  27  of  the  Harrogate  Corporation 
Act  1893,  fresh  notice  and  deposit  for  such 
dwelling-houses  and  stable  and  coach-house,  were 
reouisite. 

The  defendant  contended  :  (1)  That  the  plan 
of  "  anybuilding  "  within  the  meaning  of  sect.  27 
of  the  Harrogate  Corporation  Act  1893  mieht 
comprise  any  number  of  dwelling-houses  or  other 
tenements,  and  that  "  the  work  specified  in  such 
plan "  comprised  "  the  whole  of  the  buildings 
there  shown";  (2)  that  the  defendant  having 
completed  the  erection  of  the  stable  and  coach- 
house and  commenced  the  erection  of  the 
dwelling-houses  Nos.  1,  2,  and  3,  shown  on  the 
plans  A   and  B    in  Oct.  1896,    aa    previously 
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Bientioned,  had  commenced  the  ezecation  of  the 
work  specified  in  the  plans  witbin  three  ^ears 
from  the  deposit  thereof  with  the  plaiotiffd  on 
ibe  1st  Oct.  1894;  (3)  that  the  corporation  by 
permitting  the  work  for  the  erection  of  the 
dwelling- nonees  Nos.  4,  5,  and  6,  on  the  plans  A 
and  6,  which  were  commenced  after  the  expira- 
tion of  three  jears  from  the  deposit  of  the  pUns, 
ind  granting  a  certificate  in  respect,  of  the 
dwelling-houses  Nos.  4  and  5  pursuant  to  the 
bye-law  then  in  force,  determiued  that  it  was  not 
requisite  for  the  defendant  to  give  a  fresh  notice 
or  make  a  fresh  deposit  of  the  plans  A  and  B,  or 
were  now  estopped  from  denying  that  they  had 
•0  determined;  and  (4)  that  the  present  bye- 
laws  of  the  plaintifEs  did  not  apply  to  the  works 
shown  on  the  plans  marked  A  and  B,  inasmuch  as 
the  same  were  approved  by  the  plaintiffs  before 
the  7th  Nov.  1901. 

The  questions  for  the  opinion  of  the  court  were: 
1.  The  stable  and  coach-house  which  the  defen- 
dant commenced  to  build  on  the  3rd  Jan.  1902  as 
previously  mentioned,  not  having  been  com- 
menced within  three  years  from  the  date  of  the 
deposit  of  the  plans  A  and  B,  is  the  deposit  of 
these  plans,  so  far  as  they  relate  to  such  stable 
and  coach-house,  null  and  void  P  2.  Is  the  deposit 
of  the  plans  A  and  B,  so  far  as  they  relate  to  the 
dwelling-house  No.  6,  null  and  void  under  the 
circumstances  mentioned  in  the  paragraph  as  to 
the  excavation  for  the  foundation  and  basement 
of  dwelling-house  No.  6  P  3.  The  dwelling-houses 
Nos.  7  to  11  not  having  been  commenced  within 
three  years  from  the  date  of  the  deposit  of  the 
plans  A  and  B,  is  the  deposit  of  these  plans,  so 
far  as  they  relate  to  each  of  such  dwelling-houses, 
nuU  and  voidP  4.  The  stable  and  coach- house 
having  been  completed,  and  the  execution  of  the 
works  in  the  erection  of  the  dwelling-houses 
Nos.  1,  2,  and  3  having  been  commenced  before 
the  expiration  of  three  years  from  the  deposit  of 
the  plans  with  the  plaintifiEs,  has  the  deposit  of 
the  plans  A  and  B  oecome  null  and  void  within 
the  meaning  of  sect.  27  of  the  Act  P  5.  Have  the 
plaintifFs,  by  permitting  the  works  for  the  erec- 
tion of  the  dwelling-houses  Nos.  4,  5,  and  6,  and 
certifying  the  dwelling-houses  Nos.  4  and  5  under 
the  bye-laws  then  in  force  within  the  borough, 
determined  that  no  fresh  notice  or  deposit  of  the 
plans  by  the  defendant  was  requisite  for  the 
remaining  dwelling-hoas«*s  and  stable  and  coach- 
house shown  thereon,  or  are  they  estopped  from 
denying  that  they  have  so  determined?  6.  Do 
the  building  bye-mws  which  are  now  in  force,  a 
copy  of  which  was  left  with  this  case,  apply  to 
the  works  shown  on  the  plans  A  and  B  ? 

Bye-law  No.  117  of  the  new  bye-laws,  which 
eame  into  force  on  the  7th  Nov.  1901,  provided : 

From  and  after  the  date  of  the  oonftrmatioii  of  these 
hys-lawa,  all  bye-laws  relating  to  new  streets  and  bnild- 
iDgs,  pravionsly  in  foroe  in  the  distriot,  shall  be  repealed 
•xfispt  as  nsgards  any  work  oommenoed  before  the  date 
of  the  oonfi'm«tioD  of  this  bye-law,  or  any  work  not  so 
oonunenoed,  bat  of  which  plans  shall  either  have  been 
approved  by  the  oonnoil  before  snoh  date,  or  have  been 
sent  to  the  surveyor  to  the  oonooil  one  month  at  least 
before  snoh  date,  and  shall  not  have  been  disapproved 
by  the  ooonoil. 

The  foUovring  will  serve  to  illustj^te  the  plans : 
Plan  A,  which  was  the  important  one,  was  heaied 
"Eleven  houses,  Walker-road  and  Bilton- drive. 


Harrogate,  for  Mr.  1.  Dickinson."  The  num- 
bering of  the  houses  be^au  on  the  top  left- 
hand  isomer.  No.  1,  then  nexc  to  it  Noh.  2 
and  3,  and  these  three  formed  a  block  of  three 
houses.  The  other  set  of  houses  (Nos.  4  to  11) 
faced  into  a  different  8ti*eet,  and  they  ran  from 
left  to  right  and  formed  a  t«*rrace  backing  on  to 
the  block  of  three  houses  (Nos.  1  to  3).  Each  of 
these  houses  had  a  separate  yard  and  outbuilding, 
and  were  built  side  by  side  with  a  party  wall  in 
between  each.  At  the  top  left-hand  corufr  was  a 
stable  and  coach-house,  and  at  the  top  right-hand 
comer  there  was  a  second  stable  and  coach-house. 
At  the  time  in  question  the  state  of  the  buildings 
was  as  follows :  The  left-hand  stable  and  coach- 
house had  been  commenced  and  completed  within 
the  three  years  from  the  deposit  of  the  plans. 
The  block  of  three  houses  (Nos.  1  to  3)  had  been 
commenced  but  not  complet^^d  within  the  three 
years,  but  were  completed  afterwards  and  certifi- 
cates ^i^®]^  ill  respect  of  the  eame.  Of  the 
terrai^t*  of  eight  houses,  Nos.  4  and  5  had  been 
both  ciommenced  and  completed  after  the  three 
years,  and  certificates  given  in  respect  of  the 
same.  No.  6  had  been  partly  commenced  by  the 
excavation  of  the  foundation  and  the  making  of 
a  pat  ty  wall  between  it  and  No.  5.  Nos.  7  to  11 
had  not  been  commenced  at  all.  The  second 
stable  and  coach-house  had  been  commenced  in 
1902,  and  after  the  date  of  the  new  bye- laws,  and 
that  was  the  building  which  gave  rise  to  the 
present  question. 

DanckvoerU,  K.G.  {WUliam  Mackenzie  with 
him)  for  the  plaintiffs. — The  question  is  whether 
under  sect.  27  of  the  Act  the  deposit  of  certain 
plans  has  become  null  and  void  through  the  lapse 
of  the  time  prescribed  by  the  statute.  It  arises 
with  regard  to  the  second  stable,  and  one  point 
in  the  case  is  whether  that  is  a  "  building " 
within  the  meaning  of  sect.  27.  If  it  is  a  build- 
ing, then  the  plan  is,  as  to  that  building,  void 
under  the  section.  It  dearly  is  a  builduig;  it 
stands  by  itself,  and  the  only  argument  that  can 
be  urged  by  the  defendant  is  that  because  he  has 
deposited  a  plan  which  includes  a  number  of 
buildings  and  has  commenced  work  on  some  of 
the  buildings  before  the  deposit  became  void, 
therefore  he  has  commenced  the  work  specified  in 
the  plan,  and  the  plans  are  good  as  to  the  whole, 
although  not  commenced  until  afterwards.  The 
plans  have  to  be  plans  of  the  building.  It  does 
not  follow  that  because  a  number  of  plans  aare 
put  on  one  piece  of  paper  that  paper  is  not  a 
separate  phm  as  regards  each  house.  Although 
these  plans  are  all  on  one  sheet  of  paper,  they 
are  not  one  plan  for  the  whole  of  the  buildings, 
but  the^  are  really  so  many  separate  plans  for 
each  building,  and,  therefore,  as  the  building  now 
in  question  was  not  commenced  within  the  three 
years  after  the  deposit  of  the  plan,  the  plan  is,  as 
to  that  building,  void  under  sect.  27.  The  effect 
of  sect.  27  is  to  render  null  and  void  the  plan  in 
so  far  as  it  affects  any  building  not  commenced 
within  the  three  years  from  the  deposit.  But 
for  sect.  27  the  defendant  would  be  entitled  to  go 
on  with  his  buildings  under  the  old  bye-laws. 
The  old  bye-laws  have  no  application  here  because 
they  are  repealed,  except  as  to  two  classes  of  cases, 
and  this  is  not  one  of  them.  This  is  not  work 
commenced  before  the  date  of  the  new  bye-law, 
and  it  is  not  *'  work  not  so  commenced,  but  of 
which  plans  have  been  approved  before  such  date." 
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But  for  sect.  27  the  second  exception  might 
apply ;  thoagh  there  was  a  previous  approval  that 
was  neutralised  bv  the  section,  as  the  work  speci- 
fied in  the  plan  was  not  commenced  withiu  th»i 
thrf e  years.  Therefore  the  question  of  the  com- 
mencement of  the  work  befoie  the  new  bye-laws 
is  wholly  iiiiojatenal.  Then,  tecondly,  it  is  naid 
that  because  the  defendant  after  the  lapse  of  the 
three  years  commenced  and  completed  Nos.  4 
and  5  without  any  objection  on  the  part  of  the 
plaintiffs,  and  because  a  certificate  was  given  in 
respect  of  these,  there  is  an  estoppel  against  the 
corporation  which  prevents  them  from  now 
requiring  new  plans,  and  that  they  have  "  deter- 
mined "  that  a  fresh  deposit  is  not  necessarr. 
That  really  is  the  same  question,  and  depends 
upon  whether  this  plan  was  one  plan  only,  or  was 
several  separate  plane  of  each  building,  and  it  is 
not  enougn  to  raise  an  estoppel  against  the  cor- 
poration. The  new  bye- laws,  therefore,  apply 
to  the  case ;  the  old  plan  has  lapsed  and  a  f  reek 
deposit  of  plan  is  necessary. 

Colefax  for  the  defendant. — The  defendant  is 
entitled  to  build  the  whole  of  the  buildings  under 
the  old  bve-laws.  But  for  sect.  27  undoubtedly 
he  would  be  entitled  to  do  so,  and  that  is  admitted. 
The  effect  of  sect.  27  is  that  if  the  defendant 
deposits  a  plan  upon  which  are  drawn  several 
buildings,  then  he  nas,  within  the  meaning  of  the 
section,  commenced  "  the  work  specified  in  such 
plan,''  if  he  has  commenced  some  of  the  buildings 
shown  on  the  plan.  That  is  the  real  point  in 
the  case,  though  there  is  a  subsidiary  point 
The  work  is  aU  one  thing,  and  if  any  part  of 
that  work  was  commen^)d  within  the  three 
years,  then  there  has  been  a  commencement  of 
the  whole  work  specified  in  the  plan,  and  the 
three  years'  limit  does  not  apply.  The  repeal 
■clause  of  the  new  bye-law  exempts  from  its 
operation  any  work  not  commenced  before  the 
date  of  the  new  bye-law,  but  of  which  plans  have 
been  approved  before  such  date,  and  any  work 
commenced  before  such  date.  The  defendant 
is  clearly  outside  the  new  bye-laws  on  both 
grounds,  as  his  plans  were  approved  before  that 
date.  In  the  case  of  Withington  Urban  District 
CounoU  V.  Moore  (60  J.  P.  408)  Hall,  Y.O ,  in 
the  Palatine  Court  of  Lancaster,  had  before  him 
a  similar  case  where  absolutely  the  same  words 
occurred  in  a  repeal  clause  of  bye-laws,  and  he 
interpreted  those  words  in  t^e  way  contended  for 
by  the  defendant.  There  a  person  had  submitted 
plans  for  about  100  houses  and  had  built  about 
thirty,  and  the  judge  held  that  that  was  a  com- 
mencement of  the  work  within  the  meanine  of 
those  words,  although  the  whole  buildings  nad 
not  been  commenced.  Therefore,  as  a  eonsider- 
able  part  of  the  work  had  been  commenced 
before  the  lapse  of  the  three  years,  under  sect.  27 
the  deposit  of  the  plans  remained  good  as  to  the 
whole,  and  under  the  repeal  clause  in  the  new 
bye-law  that  would  prevent  the  new  bye-law 
from  applying.  There  is  nothing  in  sect.  27 
which  could  prevent  the  old  bye-laws  from  stiU 
applying.  The  section  speaks  of  a  plan,  and  all 
these  buildings  were  shown  on  the  same  plan, 
which  cannot  be  treated  as  a  series  of  separate 
plans.  Secondly,  there  is  the  subsidiary  point, 
as  to  estoppel.  The  defendant  was  allowed  to 
build  two  of  the  houses  after  the  three  years. 
The  corporation  stood  by  and  made  no  objec- 
tion; they  did  not  then  say  that  the  plans  as 


to  those  two  buildings  had  lapsed.  On  the  OQn« 
trary,  they  approved  and  gave  a  certificate,  and 
they  cannot  now  turn  round  and  say  that  the 
plans  are  void  as  to  building<«  not  commenced 
within  the  three  years.  That  shows  that  they 
have  determined  that  a  fresh  deposit  is  not 
requisite. 

Wbight,  J. — "No  doubt  this  is  an  important 
question.  All  these  questions  are  importaint^-on 
the  one  hand  to  the  individual  concerned, 
and  on  the  other  hand  to  the  borough  autho- 
rity or  the  sanitary  authority,  who  aie 
bound  to  see,  so  far  as  they  can,  that  the 
latest  improvements  in  building  arrangements 
are  carried  into  effect.  The  question  here  is 
whether  the  old  bye-laws  or  the  new  bye- laws 
apply.  Counsel  for  the  defendant  says  that  the 
old  bye-laws  apply,  and  he  so  contends  because 
the  117th  of  the  new  bye-laws,  in  repealing  the 
old  ones,  excepts  two  classes  of  cases,  and  he  has 
argued  that  the  buildings  which  are  now  in  ques- 
tion fall  within  one  or  other  or  both  of  thoee  ex- 
ceptions, and  are  therefore  governed  by  the  old 
and  not  by  the  new  b^e-laws.  The  d^endant's 
first  objection,  in  fact  ms  whole  case,  is  baaed  on 
the  view  that  this  plan,  which  was  approved  in 
1894  by  the  then  sanitary  authority,  is  one  plan.  If 
it  is  one  plan  for  all  the  purposes  of  this  case,  then 
there  is  no  question  that  work  was  commenced  on 
that  plan,  and  there  is  no  question  that  the  corpo- 
ration approved  that  plan  and  that  their  approval 
is  still  in  force;  and  that,  therefore,  for  both 
reasons  the  old  bye-laws  and  not  the  new  bye- 
laws  would  apply ;  and  a  further  obiection  is 
made — namely,  that  the  corpor<ition  has  done 
something  wmch  on  that  view  of  the  case  might 
perhaps  estop  them  from  interfering  with  the 
works  because  they  have  approved  the  drainage 
of  some  of  the  houses  included  in  the  plan  and 
have  certified  that  the  houses  are  fit  for  occupa- 
tion. I  do  not  think  that  any  of  those  grounds 
are   really  maintainable.     In  my    opinion   this 

glan  is  simply  a  number  of  plans  of  a  number  of 
ouses,  included  for  convenience  on  one  sheet  of 
paper  in  order  to  show  the  sanitary  authority 
what  the  general  scheme  of  arrangement  was  to 
be.  The  old  bye-laws  provided  for  the  deposit  of 
plans  of  a  building  :  "  Every  person  who  shaJl 
intend  to  erect,  alter,  or  add  to  any  btulding 
shall  leave  plans  and  sections  of  every  floor  of 
such  intended  new  building/*  If  this  is  not  a  plan 
of  each  building  I  should  very  much  doabt 
whether  the  bye-law  ever  was  complied  with  at 
all.  At  any  rate,  it  seems  quite  unreasonable  to 
hold  that  the  whole  of  the  buildings  shown  upon 
the  plan  are  to  be  regarded  as  one.  If  the^  were, 
the  consequences  to  the  building  owner  might  be 
extremely  awkward  in  many  oases.  The  argu- 
ment for  the  defendant  is  that  because  some  of 
the  buildings  have  been  commenced  before  the 
new  bye-laws  were  approved,  therelore  all  have 
been  commenced.  I  cannot  affree  to  that.  I 
think  that  the  plan  being  reaUy  a  number  of 
plans,  those  particular  portions  of  it  on  which 
work  was  not  commenced  are  not  within  the  word 
"  any  work  commenced  before  the  date  of  tlie  con- 
firmation "  of  the  new  bye-law.  With  regard  to  the 
decision  of  Hall,  Y.C.  in  the  Palatine  Court  of  Lan- 
caster in  the  case  of  Withington  Urban  DUtrid 
Council  v.  Moore  (60  J.  P.  408),  there  was  aproviso 
there  which  I  do  not  find  in  these  bye-laws: 
"  Provided  that  such  repeal  shall  not  affect  any- 
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tiling  duly  done  or  snifered  or  any  rieht  or  lia- 
bility acquired,   aooraed,   or   inonrred,   or   any 
aeourity  or  nndertaldng  given  under  the  bye-laws 
hereby  or  iherebj^  repefOed."     There  is  here  no 
proviso  at  all  similar  to   that  jproviso  in  that 
particQlur  case,  and  the  learned  ladge  appears  to 
rely  upon  and  proceed  npon  that  proviso,  and 
especially  the  words  in  it  *'  duly  done/'  and  be 
expressly  points  oat,  dealing  with  the  proviso 
(p.  410),  that  under  tiie  proviso  the  repeal  is  not 
to  affect  anything  "  duly  done  " ;  and  he  then  goes 
on  to  ask,  '*  Has  anything  been  duly  done  under 
the  old  bye-laws  "  P    Then  after  dealing  with  tbe 
matter,  be  says :  "  I  think  that  is  something  '  daly 
done'  within  the  meaning  of  this  clause,  and  that 
there  was  a  right  acquued  in  pursuance  of  the 
bye- laws  which  this  proviso  now  protects."    His 
judgment  therefore  seems  to  me  to  proceed  upon 
the  words  in  that  proviso  *'  duly  done."     Apart 
from  tiie  objection  which  I  have  just  mentioned, 
the   judgment  in  that  case  does  not,  even  if  it 
bound  me,  touch  this  case,  as  it  really  proceeds 
upon  a  proviso  which  does  not  exist  in  tiie  present 
bye-laws  at  all,  a  proviso  saving  the  validity  of 
things  done  under  the  old  bye-laws.    The  last 
point  is  that  of  estoppel.     That  again  depends 
upon  the  same  suggestion  that  the  approved  plan 
was  one  plan  and  not  a  dozen  plans.    If  it  was 
one  plui,  then  the  question  about  the  drainage 
certificate  might  raise  an  estoppel ;  but,  as  I  have 
said,  I   think  this  plan  is  not  one  plan,  but  a 
dozen  plans.     Then  comes  the  point  as  to  the 
sanitary  authority's    acquiescence   in   the  erec- 
tion  and   completion   of   Nos.   4   and   5  after 
the   three   years    had    expired.      There    again 
the  second  exception  is  "any  work  not  so  com- 
menced"— ^before  the  confirmation  of  the  bye- 
laws — "  but  of  which  plans  shall  either  have  been 
approved  by  the  council  before  such  date  or  have 
been  sent  to  the  surveyor  to  the  council  one  month 
at  least  before  such  date,  and  shall  not  have  been 
disapproved  by  the  council."    Apart  from  the 
point  I  have  dealt  with,  it  is  quite  true  that  plans 
of  the  houses  now  in  question  had  been  approved 
by  the  council  before  the  confirmation  of  the  bye- 
law,  and  they  had  also  been  sent  to  the  surveyor 
of  the  council  one  month  before  that  date,  and 
had  not  been  disapproved  of  by  the  coundl.    But 
there  again  sect.  27  of  the  Act  of  1893  applies, 
if  I  am  right  in  my  holdins  that  this  is  several 
plans  and  not  one  plan,  because  that  section 
expressly  provides  that  the  deposit  and  approval 
of  plans  snail  become  void  after  three  years ;  and 
as  regards  the  houses  now  in  question,  the  three 
years  elapsed  without  anything  naving  been  done 
upon  them.     I  think,  therefore,  there  must  be 
judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs.  With  regard  to 
the  annoers  to  the  specific  questions,  the 
quesiums  were  to  be  anewerea  as  follows : 
The  first  three  in  the  affirmative ;  the 
fourth  in  the  affirmaiive  <u  to  the  huildinas 
not  commenced  before  the  1st  Oct,  1897 ;  the 
fifth  in  the  negative ;  and  the  sixth  in  the 
affirmative  cu  to  Nos.  6  to  11  and  the  second 
Uahle. 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker, 
Pritehards,  Barham  and  Lawford,  for  /.  Turner 
Taylor,  Town  Clerk,  Harrogate. 

Solicitors  for  the  defendant,  Ullithome,  Currey, 
and  Jennings,  for  Francis  Barber,  Harrogate. 

Mao.  Oab.— Vol.  XXT. 


Feb.  12, 13,  and  U,  1903. 

(Before  Bidlby,  J.) 

FoBD  v.Habbow  Ubban  Distbict  OouHCiL.(a) 

Highway — Public  footpath — Bight  of  passage — 
Public  footpath  through  lane  of  varying  breadth 
between  fences — Presumption  as  to  extent  of 
public  right — User — Evidence. 

Where  a  public  footpath  passes  through  a  lane  of 
irregular  shape  containing  a  privaie  occupa- 
tion  road  and  of  a  varying  breadth  betu>een 
the  fences,  there  is  no  presumption,  as  there  is  in 
the  case  of  an  ordinary  public  highway  bounded 
by  fences,  that  the  public  right  extends  to  the 
whole  space  between  the  fences. 

The  question  how  far  in  sv4ih  cases  the  public  right 
extends  depends  upon  the  evidence  %n  each  par- 
ticular ccue,  atid  tne  mere  fact  that  the  public 
in  paseing  throuah  the  lane  have  been  accus- 
Uymed,  wtthout  objection,  to  waUc  upon  the 
greensward  or  strips  of  grass  land  beUioeen  the 
fences,  does  not  show  that  any  stich  presumption 
exists,  or  that  the  public  rtght  extends  to  the 
fences. 

Action  tried  by  Bidley,  J.  without  a  jury. 

The  plaintiff  in  her  statement  of  claim  alleged 
that  she  was  the  owner  and  occupier  of  a  close  of 
land  situate  on  the  west  side  of  Station-road, 
Harrow-on-the-Hill,  and  that  this  close  of  land 
was  subject  to  a  right  of  public  footway  over  the 
same;  that  about  the  2lst  March  1902  she, 
without  obstructing  the  right  of  public  footway, 
erected  two  fences  upon  the  close  of  land  and  on 
each  side  of  the  public  footpath ;  that  on  the  3rd 
April  1902  the  ctefendants  wrongly  and  unlaw- 
fully broke  and  entered  the  close  of  land  and 
threw  down  the  fences,  and  that  she  had  thereby 
suffered  damage. 

The  plaintiff  claimed  an  injimction  restraining 
the  deiendants  from  breaking  and  entering  the 
land  and  throwing  down  any  fences  she  might 
erect  thereon,  and  damages. 

The  defendants  in  their  defence  said  that  they 
admitted  the  land  in  question  was  subject  to  a 
right  of  public  footway  over  the  same ;  that  the 
close  of  land  consisted  of  a  lane  of  irregular 
shape  varying  in  width  from  about  50ft.  at  its 
broadest  part  to  about  25ft.  at  its  narrowest, 
and  was  bounded  on  either  side  by  boundaries 
and  ditches  and  extended  in  length  about  800ft, 
and  that  the  access  to  the  lane  was  on  the  east 
side  from  the  Station-road  and  on  the  west  side 
from  Welldon-crescent ;  that  the  lane  was  situate 
within  the  district  of  which  the  defendants  were 
the  district  council  under  the  Local  Govern- 
ment Act  1894,  and  that  the  right  of  public 
footwav  extended  over  the  whole  of  the  land; 
that  the  fences  referred  to  were  wrongfully 
erected  by  the  plaintiff,  not  on  the  side  of 
the  public  footway,  but  on  the  footway  itself, 
and  obstructed  the  right  of  public  footway,  and 
that  the  defendants  removed  such  fences  as 
they  were  entitled  to  do  and  in  fact  were  bound 
to  do. 

The  facts  proved  in  the  case  appear  in  the 
judgment.  It  is  sufficient  for  the  purpose  of  the 
argument  to  say  that  the  lane  in  question, 
through  which  the  public  footpath  passed,  was  a 
lane   of   irregular   shape.      There    was  at  the 

(a)  B«portad  by  W  W.  Orb,  Esq.,  B»iTiiter-at-LAw. 
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entrance  at  the  east  end  a  gate,  and  a  stile  by  the 
side  of  the  gate  about  3ift.  wide;  there  was  a 
similar  gate  and  stile  about  the  middle  of  the 
lane,  and  another  at  the  end  of  the  lane  on  the 
west  side  of  it.  Between  these  gates  the  lane 
widened  out  to  a  varying  extent,  there  being 
between  the  fences  a  space  varying  from  some 
20ft.  to  about  60ft.  at  its  broadest  part.  Through 
part  of  the  lane  there  was  an  occupation 
road  for  the  convenience  of  a  certain  farm, 
and  at  the  sides  of  this  occupation  road  there  was 
a  greensward  or  strip  of  land  extending  to  the 
fences  on  each  side.  It  was  proved  that  the 
public  in  passing  along  the  footpath  frequently 
walked  along  and  used  the  greensward  without 
objection  being  made. 

The  question  was  whether  the  whole  of  the 
patch  of  land  between  the  fences  was  subject  to  a 
public  right  of  way. 

MacmorraHf  K.C.  and  E.  L.  Ford  for  the  defen- 
dants.— The  question  is  whether  the  right  of 
public  footway  extends  over  the  whole  of  this 
lane  between  the  fences  as  the  defendants  assert 
or  extends  only  to  the  breadth  of  an  ordinary 
footway  as  the  plaintiff  asserts.  The  defendants' 
contention  is  the  correct  one.  In  the  case  of  an 
ordinary  highway  running  between  fences,  the  pre- 
sumption is  that  the  rignt  of  the  public  extends 
over  the  whole  of  the  space  between  the  feno.es  and 
extends  to  the  fences  on  each  side  of  the  highway. 
That  presumption  is  equally  applicable  in  a  case 
like  the  present,  which  is  not  the  case  of  a  large 
public  highway,  but  is  the  case  of  a  public 
footway  lx>unded  by  fences  on  each  side.  The 
presumption  here  is  that  the  rights  of  the  public 
extend  to  the  whole  space  between  the  fences, 
and  that  presumption  is  strengthened  by  the 
evidence  o!  user,  which  the  plaintiff  does  not  dis- 

gute,  evidence  tending  to  snow  that  the  public 
ave  been  accustomed  to  use  the  greensward  at 
the  side  of  the  occupation  road,  and  have  always 
done  so  without  any  objection  or  hindrance  on 
the  part  of  the  owners  for  the  time  being.  In 
Beg,  V.  United  Kingdom  Electric  Telegraph  Com- 
pany Limited  (6  L.  T.  Rep.  378;  8  Jur.  N.  S. 
1153),  which  was  an  indictment  for  the  obstruc- 
tion of  a  highway  by  the  erection  of  telegraph 
poles  thereon,  Martin,  B.,  in  charging  the  jury, 
said:  "In  the  case  of  an  ordinary  highway, 
although  it  may  be  of  a  varying  and  unequal 
width,  running  between  fences  on  each  side,  the 
right  of  passage  or  way  primd-  facie.  nnleBS  there 
be  evidence  to  the  contrary,  extends  to  the  whole 
space  between  the  fences,  and  the  public  are 
entitled  to  the  use  of  the  entire  of  it  as  a  high- 
way, and  are  not  confined  to  the  part  which  may 
be  metalled";  and  in  a  considered  judgment 
that  was  approved  of  by  Oockbum,  O.J.,  Oromp- 
ton  and  Blackburn,  J«J .  The  same  principle  as 
to  the  right  of  the  public  to  the  whole  breadth  of 
the  road  between  the  fences  was  laid  down  by 
Romer,  J.  in  Pullin  v.  Deffel  (64  L.  T.  Rep.  134) ; 
and  in  Attorney -General  v.  Esher  Linoleum  Com- 
pany Limited  (85  L.  T.  Rep.  414  ;  (1901)  2  Oh. 
647)  Buckley,  J.  said  that  where  you  have  a 
public  right  of  footway  across  land  and  there 
IS  a  certein  amount  of  land  lying  along  the 
course  of  the  footpath  which  is  devoted  to 
traffic,  even  private  traffic,  then  the  presump- 
tion of  law  IS  that  the  owner  has  aedicated 
to  the  public  use  as  a  footway  all    the   space 


that  he  has  in  fact  devoted  to  traffic.  They  also 
referred  to 

Hutton  V.  Hamboro,  2  F.  <fe  F.  218 ; 
Bex  V.  Wright,  3  B.  &  Ad.  G81  ; 
Belmore  (Countesa  of)  v.  Kent  County  Council,  20 
Mag.  Cas.  180 ;  84  L.T.  Bep  523;  (1901)  1  Ch.  873. 

Abel  Thomas,  K.C.  and  O.  H.  MMineon  for  the 
plaintiff — ^Whatever  presumption  there  may  be 
as  to  the  whole  space  between  the  fences  in  the 
case  of  a  large  public  highway,  there  is  no  such 
presumption  in  such  a  case  as  this  where  the 
question  is  as  to  a  public  footway  only.  This  was 
clearly  only  a  public  footpath;  it  was  limited 
at  the  entrance  by  the  gate  and  the  stile 
of  some  3^ft.  wide ;  it  was  limited  in  the 
middle  by  another  gate  and  stile  of  about  the 
same  width,  and  it  was  also  limited  at  the  other 
end  by  a  similar  gate  and  stile,  and  some  of  the 
gates  were  kept  locked.  With  regard  to  the 
evidence  of  user  as  to  the  greensward  at  the  side 
of  the  road,  there  was  no  user  of  these  parte  of 
the  lane  as  of  right,  and  if  the  public  were 
allowed  to  pass  along  and  over  the  greensward 
it  was  only  by  the  permission  of  the  owner,  and 
if  he  did  not  prevent  peraons  going  on  these 
parts  of  the  lane  it  was  only  because  it  was  not 
worth  while  interfering  with  persons  so  passing 
along  the  lane.  The  fact  that  there  were  cert^ 
things  in  the  lane,  such  as  the  sawpit,  the  manure 
heap,  and  carts  left  there,  shows  that  the  public 
had  not  a  right  over  the  space  between  the  fences, 
as  otherwise  these  thin^^s  would  have  been 
obstructions  to  the  public  right.  The  evidence 
therefore  of  user  amounts  to  nothing.  Even  if 
there  were  such  a  presumption  as  is  contended 
for  by  the  defendants,  very  slight  evidence  is 
sufficient  to  rebut  it,  and  in  this  case  there  is 
enough  to  rebut  it.  Even  in  the  case  of  a  public 
highway  the  presumption,  if  it  exists  at  all,  is 
capable  of  being  rebutted  by  the  evidence : 

"Neeld  v.  Hendon  Urban  District  Council,  81  L.  T. 
Bep.  405. 

Lord  Russell,  C.J.  said  in  that  case  that  it  was 
not  safe  to  say,  as  a  general  proposition,  without 
knowing  the  conditions  of  each  particular  case, 
that  all  the  space  between  the  hedges  is  part  of 
the  highway,  and  that  all  the  circumstances  have 
to  be  taken  into  account  before  any  presumption 
of  law  can  arise  as  to  the  width  of  the  highway. 
That  was  approved  and  followed  by  Cozens- 
Hardy,  J.  in  Belmore  {Countess  of)  v.  Kent 
County  Council  {ubi  sup ).  Therefore,  in  the 
first  place,  there  is  no  such  presumption  of  law 
applicable  to  this  public  footpath ;  and,  secondly, 
if  there  were,  it  is  at  the  moat  a  rebuttable  pre- 
sumption, and  there  is  ample  evidence  to  rebut 
the  presumption.  If  there  were  any  such  pre- 
sumption, then  in  a  case  where  the  footpath 
passed  through  a  field  the  public  right  would 
extend  to  the  whole  field. 

Feb,  14. — Rid  LET,  J. — This  case  is  one  of 
some  importance  beyond  the  locality  in  which  it 
occurs,  and  it  is  desirable  in  arriving  at  a  conclu- 
sion upon  it  that  I  should  express  my  reasons 
more  in  detail  than  usual.  The  question  is  as  to 
whether  or  not  the  dedication  of  this  lane  for  the 
passage  of  the  public  involves  a  dedication  of 
the  whole  width  of  the  lane  between  existing 
fences.  That  is  the  question  which  is  raised  by 
the  defendants,  who  state  in  other  words  that  the 
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whole  of  the  pink  patch  of  land  indicated  on  Mr. 
Woodbrid^s^A's  plan,  for  I  think  that  the  pink  line 
follows  the  line  of  the  existing  fences,  is  subject 
to  a  right  of  way  on  the  part  of  the  public.  That 
is  the  defence  which  is  set  up  by  the  district 
council,  and  the  question  is  whether  they  have 
proved  it.  It  is  ail  a  question  of  dedication, 
whether  the  owner  of  the  land  originally  intended, 
when  he  dedicated  a  footpath  to  the  public  alons 
that  lane  or  piece  of  land,  that  the  public  should 
pass  free  and  as  of  right  at  anyjpoint  and  at  any 
part  between  the  two  fences.  There  is  a  difficulty 
to  begin  with  in  this  case  which  it  is  not  very 
easy  to  get  over,  and  which  counsel  for  the 
defendants  did  not  see  his  way  to  get  over, 
which  is  this,  that  when  the  dedication  was 
made  the  lane  was  nothing  like  the  piece  of  land 
which  it  now  is.  I  do  not  stop  to  consider  what 
the  result  would  be  legally  and  strictly  of 
throwing  down  the  sheds  and  altering  the  pond 
and  the  gate  and  the  other  fences  which  existed 
at  the  time  upon  which  the  defendants  rely,  nor 
to  ask  whether  the  rights  of  the  public  were  by 
that  alteration  extended  to  the  present  pink 
patch.  It  is  extremely  difficult  to  see  how  it 
could  be  so.  In  order  to  arrive  at  a  decision  upon 
the  matter  of  right,  because  that  is  the  matter  of 
importance  between  the  parties,  we  have  to  con- 
sider the  question  whether  the  public  had  a  risht 
between  the  fences  as  they  formerly  were.  Let 
us  pass  over  for  a  moment  the  alteration  of  the 
measure  between  the  fences  as  they  were.  I 
propose  to  deal  with  the  matter  upon  that 
footing,  always  premising  that  what  nas  been 
set  up  by  the  defendants  is  not  the  right  between 
the  fences  as  they  then  were  before  the  alteration 
which  took  place  in  or  about  the  year  1884,  but 
that  the  question  is  as  to  what  took  place  in  the 
early  days  when  the  lane  had  a  much  more  irre- 
titular  shape  than  it  has  at  present.  Counsel  for 
the  defendants  relies  and  relies  only  on  the 
matter  of  user.  There  is  nothing  else  upon 
which  he  can  rely,  as  it  appears  to  me,  for  the 
ancient  document  or  map  which  has  been  pro- 
duced, in  my  opinion,  does  not  prove  anything. 
It  shows  and  describes  a  lane,  but  it  does 
not  say  anything  more  about  it,  and,  if 
one  were  to  argue  strictly  upon  that  map, 
there  is  no  footpath  at  all  shown  on  it 
in  this  particular  place,  because  the  other 
footpaths  which  are  shown  by  that  map  are 
painted  brown,  whereas  this  one  is  not  coloured 
at  all.  Strictly  speaking,  if  that  map  were  to  be 
accurately  judged  one  would  say  that  it  ought  to 
have  shown  that  public  footpath  in  brown  down 
that  lane,  but  that  it  has  not  done  so.  It  was 
not  necessary  that  it  should  do  so,  1  suppose, 
because  it  was  made  for  the  purposes  of  the 
parish  assessment,  and  it  was  not  necessary  to 
indicate  the  footpath.  But  that  is  the  time  with 
which  we  have  to  deal  in  this  case.  There  was  at 
that  time  a  gate  and  stile  at  the  east  end,  there 
was  a  varying  breadth  of  between  12ft.  feet  and 
something  like  40ft.  throughout  the  passage  that 
was  afforded  by  the  lane,  a  portion  of  which  was 
occupied  by  an  occupation  road,  which  was  stated 
by  a  witness,  Mr.  Hill,  to  have  been  on  the  average 
about  8ft.  wide.  I  think  it  was  wider  at  some 
places,  and  that  in  course  of  use,  either  for  the 
benefit  of  the  farm  to  allow  the  cartas  to  pass  each 
other  with  more  readiness,  or  to  make  up  some 
places  which  were  liable  to  be  deficient  at  the 


edge  of  the  track,  it  became  wider;  but  at  the 
entry  there  was  a  gate  3ft.  6in.  wide.  It  may  be 
fairly  said  that  some  of  the  evidence  was  that  it 
was  even  less.  Then  there  was  at  the  middle 
part  another  gate  which  was  locked  occasionally 
and  open  occasionally,  and  by  the  side  of  it 
a  stile  3ft.  4in.  in  width,  and  at  the  further  end 
there  was  another  gate  of  a  similar  character. 
There  was  a  place,  which  has  been  called  the 
sawpit,  where  there  was  timber  frequently  de- 
posited by  the  farmer,  and  further  on  there 
was  a  place  where  manure  was  put.  That 
was  the  nature  of  the  case  as  regaras  the  lane, 
and  the  point  raised  from  the  legal  aspect  of 
the  case  is  this.  It  is  argued  that  under  those 
circumstances,  with  an  occupation  road  varying 
its  track  for  the  needs  of  the  farmer  down  this 
irregular  lane,  if  there  is  also  a  public  footpath 
passing  through  that  lane,  there  is  a  presumption 
that  the  public  footpath  extends  between  the 
fences.  I  think  there  is  not  such  a  presumption, 
and  I  think  also  that  the  old  principle  which  has 
been  applied  to  such  presumptions  in  the  case 
of  public  highways  need  not  be  altered  in  the 
slightest  degree.  I  accept  the  reasoning  of  the 
court  in  the  case  of  Neeld  v.  Hendon  Urban 
District  Council  (ubi  sup.) ;  indeed,  I  must  accept 
it  whether  I  agree  with  it  or  not,  but  I  ao 
thoroughly  agree  with  it.  1  cannot,  however, 
accept  the  idea  that  that  reasoning  shows  that 
there  is  any  such  presumption  in  this  case.  I 
conceive  that  there  is  the  greatest  possible 
difference  between  the  ordinary  case  of  a  public 
highway,  where  all  the  rights  of  passage 
are  public,  and  a  case  like  the  present  where 
some  private  right  of  necessity  and  by  the 
very  circumstances  of  the  case  is  reserved  to 
the  owner.  The  owner  in  the  former  case  says  : 
"  There  is  a  free  passage  to  the  public  along  my 
land."  In  the  latter  case  he  says :  "  There  is  a 
footpath  for  the  public ;  there  is  an  occupation 
road  for  myself.  It  seems  to  me  that  in  the 
one  case  the  presumption  fairly  arises,  a  rebut- 
table presumption  certainly,  but  a  presumption 
that,  where  the  owner  does  what  I  have  stated, 
then  between  the  fences  which  constitute  the 
boundary  of  the  high  road  the  public  rights 
extend.  That  is  the  limit  of  those  public  rights, 
and  as  far  as  that  they  do  extend.  In  that  case 
the  owner,  if  he  wishes  to  limit  the  public  right, 
has  got  to  show  that  he  reserved  to  himself 
something  inconsistent  with  the  extension  of  that 
public  right  to  the  two  fences.  But  in  a  case 
like  the  present,  where  it  is  not  the  fact  that  the 
owner  has  dedicated  to  the  public  the  light  of 
passage  between  those  two  fences,  without  at  all 
events  some  reservation  to  himself — because  there 
is  first  a  public  footpath  and  there  is  his  own 
right  of  passage  with  carts — it  seems  to  me  that 
in  such  a  case  the  presumption  does  not  apply. 
Perhaps  it  is  not  a  question  of  very  great  im- 
portance, because,  whether  the  presumption 
applies  or  does  not  apply,  it  must  be  a  question 
of  evidence  in  each  one  of  these  cases,  and  the 
more  we  descend  to  and  have  to  consider  these 
smaller  roads  instead  of  the  larger  highways 
that  pass  through  this  country,  the  more  we  must 
depend  upon  the  particular  evidence  that  relates 
to  each  case.  One  must  know  the  nature  of  the 
lane,  where  the  footpath  leads  to,  where  it  comes 
from,  what  is  the  particular  relation  of  the  foot- 
path to  the  occupation  road,  how  far  the  farmer 
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or  the  person  through  whose  land  it  passed  inter- 
fered with  it,  the  irregularity  of  the  fenoes  which 
bound  it,  the  width  of  the  land  through  whioh  it 
passes,  and  so  forth.    All  these  questions  must 
be  considered,  and  it  appears  to  me  to  be  almost 
idle  to  say  that  there  is  a  presumption  that  the 
public  right  extends  to  the  rwo  fences.    If  there 
18  such  a  presumption,  it  is  of  so  slight  weight 
that  it  really  is  hardly  worth  attending  to.    We 
have  to  go  into  the  nature  of  the  case  and  see 
what  was  done ;  what  there  is  to  indicate  on  the 
one  hand  that  the  public  right  did  extend  as  far 
as  the  fences ;  what  there  is  to  inddcate  that  it  did 
not.    That  stems  to  me  to  be  the  fairest  way  in 
which  I  can  state  the  matter.    Now,  on  behalf  of 
the  district  council   it   is    said  that  the  public 
right  certainly  did  extend  to  the  fences  because 
of  the  user.    I  think  it  certainly  is  the  fact  that 
by  a  body   of  evidence  that  might  have   been 
considerably    increased    but  for    the   fact  that 
counsel  for   the   defendants   did   not  think    it 
necessary    to    call    further  witnesses,    the   de- 
fendants were  able  to  show  that  at  a  period  both 
before  and  after  the  time  to  which  I  have  been 
alluding    when    these    alterations    were    made, 
persons  not  only  followed  the  beaten  or  made 
gravel  track,  but  that  they  did  go  about  on  the 
grass  which  constituted  the  greater  part  of  the 
raised  space  between  the  fences,  and  which  has 
been  called  the  lane.    That  they  did  that  there 
can,  I  think,  be  no  doubt,  and  I  do  not  intend  to 
throw  any  doubt  upon  it.     There  were   six  or 
seven  witnesses,  chosen,  no  doubt,  from  others, 
all  of  whom  were  able  to  speak  to  it.    They  say 
that  they  did  so,  some  of  them  with  greater 
weight  than  others.  Some  say  they  did  in  general 
follow  the  gravel  track,  and  only  occasionally 
wandered,  in   the   summer    time   or  when  the 
weather  permitted,  on  to  the  grass.    One  witness 
said  he   generally  went  in  the  summer,  and  he 
^ways  went  on  the  grass  when  he  was  taking  a 
summer  walk.    There  were  other  witnesses,  how- 
ever, who  treated  it  in  a  different  way.     Mr. 
Hill,   a  former  owner,   is    the  most  important 
witness  who  is  called  in  this  matter.    He  says : 
"They  walked  on  the  greensward  when  it  was 
clean,  and  when  it  was  not  they  walked  on  the 
road.    There  was  a  continuous  gravel  track  quite 
sufficient  for  a  cart,  and  on  each  side  the  green- 
sward," and  so  forth.    That  is  his  account  of  it, 
and  he  certainly  says  (and  without  the  other  evi- 
dence in  the  case  1  should  accept  it)  that  it  was 
a  habit  among  people  when  thej  went  through 
the  lane,  and  when  they  felt  inclined  to  do  it,  to 
ffo  upon  the  greensward ;  but  when  he  was  asked 
in  cross-examination, "  Why  did   you  not  stop 
themP"  he  said,  "It  may  nave  been  because  it 
was  not  worth  while,"  and  I  think  that  was  the 
reason.    Let  us  consider  what  the  importance  of 
that  answer  is.    I  have  got  to  decide  here  whether 
the  user  of  people  who  use  this  gpreensward  for 
their  own  pleasure  and  enjoyment,  and  because 
the  greensward  is  more  pleasant  and  agreable  to 
walk  upon,  is  a  user  as   of  right,  bemuse  they 
are  allowed  to  use,  or  because  in  point  of    fact 
tiiey  do  use,  the  greensward  in  the  neighbour- 
hood of  the  public  footpath.    If,  according  to 
ibhat  reasoning,  I  am  to  take  the  user  as  of  right 
merely  because  it  existed,  then  the  owner,  under 
such  circumstances,  whether  he  is  the  owner, 
fajrmer,  or  tenant,  must  protect  himself  in  one 
way  ozdy  that  I  can  imagine,  and  that  is  that  he 


must  put  up  a  fence  on  each  side  of  the  footpath, 
a  churlish  thing  to  do,  and  a  thing  which  would 
probably  be  treated  as  tyrannical.  I  must  say 
that  I  appreciate  much  more  the  action  of  the 
farmer  or  the  owner  who  permits  where  he  can 
and  so  long  as  it  is  possible  the  public  to  use 
the  greensward  in  the  neighbourhood  of  the 
footpath,  and  takes  the  chance  of  what  may 
happen  in  the  future.  But  it  would  be  too  hard 
if,  when  things  alter  altogether  and  property 
changes  its  character  and  places  are  to  be  ouilt 
upon,  the  owner  in  such  a  case  is  to  be  told  that, 
because  he  did  not  insist  upon  the  only  way  in 
which  he  could  prove  his  mind  in  this  matter, 
therefore  there  is  a  footpath  all  the  way 
between  the  fences  where  in  point  of  fact  he 
had  only  allowed  people  to  go,  but  did  not 
allow  it  as  a  question  of  right.  It  will  per- 
haps be  said.  What  is  there  to  show  that 
he  did  not  allow  it  as  a  matter  of  right? 
I  think  there  is  a  good  deal  in  this  case 
which  shows  that  that  was  the  position  of  the 
farmer  or  the  tenant.  First  of  all,  there  is  the 
answer  of  Mr.  Hill  himself,  a  very  important 
matter  in  this  case,  as  it  proceeds  from  the  person 
who  was  then  in  the  position  of  owner  for  a  oon- 
siderable  period  untu  he  parted  with  it  to  the 
succeeding  owner.  Then  there  are  the  acts  which 
are  proved  to  have  occurred  in  the  occupation  of 
the  farmer.  It  is  stated  that  the  dedication  to 
the  public  was  subject  to  those  acts  and  those 
things  that  were  done,  such  as  the  carts  being 
left  in  the  lane,  and  so  forth ;  but  it  appears  to 
me  they  are  of  importance  in  this  case  because, 
as  counsel  for  the  plaintiff  said,  they  are  in  them- 
selves inconsistent  with  this  having  been  done  by 
the  public  as  a  matter  of  right.  They  were 
obstructions  in  fact  to  the  roaa,  if  there  was  a 
right  of  passage  there ;  and,  if  we  are  to  treat  it 
strictly  as  a  public  right  of  passage,  they  were 
obstructions  to  that  right  of  passage.  Certainly 
the  manure  heap  and  also  the  timber  about  the  saw- 
pit  were  obstructions.  They  have  long  since  ceased 
to  exist  it  is  true,  but  they  were  there  at  the  time 
in  question.  They  are  to  my  mind  strong  evi- 
dence  of  the  fact  tnat  this  was  done  hj  permission 
and  not  as  of  right.  Next  there  is  what  has 
been  pointed  out  K>r  the  plaintifE,  with  which  also 
I  agree,  that,  if  jon  are  to  press  this  right  on  the 
part  of  the  pubhc  to  the  full,  it  includes  the  right 
to  go  behind  the  present  entrance  gate  to  the  full 
length  and  really  to  the  full  width  of  the  passage 
shown.  It  seems  to  me  that  it  is  almost  impos- 
sible to  think  that  the  public,  on  passing  through 
the  narrow  gate,  immediately  acquired  a  right 
to  spread  out  over  the  whole  lane.  A^pain,  the 
midole  gate,  where  the  passage  is  allowed  of  about 
4ft.  wide,  and  the  g^to  at  the  exit,  go  far  to  prove 
that  the  right,  instead  of  being  one  co-extcmsive 
with  the  whole  width  of  this  lane,  is  a  right 
which  is  limited  to  something  like  the  space 
limited  by  the  passage  at  the  gate.  It  seems  to 
me  that  that  is  strong  evidence,  and  it  was  so 
treated  by  Gozens-Hardy,  J.  in  the  case  before 
him  of  ielmore  (Countess  of)  v.  Kent  County 
Covmcil  {ubi  eup.).  The  case  of  ownership  or  of 
obstruction  of  the  right  of  way  was  very  much 
the  same  in  that  case  as  in  this  case.  There  there 
were  other  matters  besides  those  mentioned  here. 
For  instance,  there  was  the  grazing  of  horses  and 
cattle  on  the  strip  of  land;  and  there  were  the 
carts  of  strangers  for  carrying  away  grass.    Those 
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seem  to  be  important  matters  as  indioatiiig  why, 
when  I  come  to  the  (mestion  of  user  and  have  to 
say  whether  this  was  done  as  of  right  or  was  done 
merely  because  there  was  permission,  I  ought  to 
oome  to  the  latter  oondnsion.  Bat  am  I  to  leave 
oat  of  the  case  altogether  what  took  place  in 
1884?  Ic  is  said,  and  I  suppose  rightly,  by 
counsel  for  the  defendants  ihst  it  is  no  part  of 
his  case  and  that  he  has  nothing  to  do  with  that ; 
but  it  is  important  as  showing  what  at  the  time 
was  the  mind  of  the  then  owner,  and  we  see  that 
be  at  the  most  aUowed  only  a  public  footpath  of 
the  width  which  I  hare  mentioned  in  the  gate 
which  he  put  at  the  station  end  of  this  lane. 
When  he  was  proposing  to  lay  out  this  ground 
he  fidled  because  he  did  not  quite  agree  with  the 
local  authority  of  the  time  as  to  the  sewers 
and  some  other  particulars  about  the  adjoining 
owners.  When  that  matter  came  to  an  end, 
he  did  a  thing  which  indicated  that  his  mind  had 
ffone  no  further  than  that  of  his  predecessor.  I 
toink  that  is  an  important  matter  also.  In  fact, 
at  that  time,  this  was  not  treated  as  a  public 
right  at  all,  because,  apparently  in  ignorance,  he 
labelled  the  private  gate  as  private  roieid  and  the 
pubhc  g^te  also.  That,  I  suppose,  was  wrong, 
and  it  was  done  in  ignoranoe  of  the  public  foot- 
path. This  seems  to  be  almost  the  whole 
case,  but  I  wish  to  say  one  word  more  about  the 
argument  as  to  the  breadth  between  the  fences. 
If  you  have  got  what  I  may  call  a  narrow  passage 
something  Hke  what  the  width  of  a  footpath 
must  be,  the  question  is  a  totally  different  one 
from  what  it  is  when  you  have  a  40ft.  passage. 
Here  you  have  got  one  which  nowadays  ranges 
out  as  &ir  as  60K.  It  seems  to  me  that  there  is  a 
great  difference  between  a  passage  where  there  is 
room  for  three  or  four  persons  to  pass,  a  place 
which  is  something  equivalent  to  the  width 
required  for  a  footpath,  and  one  which,  like  the 
present  now  is,  ranges  up  to  60ft.,  and  which  at 
the  time  of  the  alle^d  dedication  was  of  an  even 
more  irregular  shape  than  it  is  at  this  time.  It 
has  been  argued  that  if  it  be  true  that  the  public 
footpath  must  extend  between  the  fences,  it 
extends  also  over  a  field.  No  one  would  contend 
that  because  there  is  an  open  footpath  running 
through  a  field,  persons  passing  along  can  spread 
over  the  field  where  they  like.  On  the  other 
hand,  there  is  a  point  where  one  would  suppose 
that  if  the  passage  were  but  a  narrow  one,  the 
right  would  extend  to  the  fences  or  the  paling 
wnich  confines  the  space.  The  lane  here  is,  in 
my  opinion,  far  too  wide  for  such  a  consideration 
to  apply,  and  the  fact  that  the  irregular  boundary 
to  the  north  was  altered  by  the  uirowing  down 
of  the  buildings  and  the  putting  up  of  the 
fences  and  an  irregular  line  substituted  with  the 
brick  wall  and  the  palisade  shows  the  difficulty 
that  arises  from  arguing  on  such  a  position  of 
things.  According  to  the  position  of  counsel  for 
the  defendBoits,  it  seems  to  me  that  he  must 
contend  that  when  the  then  owner  pulled  down 
the  buildings  he  dedicated  afresh  to  the  public. 
He  has  here  to  maintain  the  case  that  between 
those  fences  this  public  right  exists.  That  is  the 
alli^iation  on  tne  pleading;  it  is  what  the 
defendants  came  here  to  try,  and  I  therefore 
think,  for  the  reasons  I  have  given,  that  the 
defendants  have  failed  to  make  it  out.  That 
there  is  a  public  footpath  no  one  denies,  but  that 
it  extends  to  the  whole  breadth  of  this  lane  I  find 


not  to  be  the  fact.  Then  the  question  is,  How 
wide  is  itP  I  think  that  is  perhaps  the  more 
difficult  part  of  the  case.  A  difficnltv  arises  from 
the  fact  that,  in  the  licence  which  has  been  allowed, 
the  passers-by  have  been  permitted  to  pass  where 
they  liked,  subject  to  tne  convenience  of  the 
farmer,  except  at  three  stated  points.  But  I 
think  there  are  indications  in  the  case  that  in 
point  of  fact  there  was  a  narticular  track  to  the 
south  side  of  the  cart  track  along  which  you  got 
to  some  distance  from  the  Station-road.  Then 
it  parted,  went  across  that  track,  passed  the  stile 
to  the  north  side  to  the  middle  gate,  then  it 
apparentiy  turned  to  the  south  side,  and  then, 
subject  to  the  obstruction  of  the  timber  and  the 
manure  heap,  it  continued  upon  that  side.  To  a 
certain  extent,  at  all  events,  that  was  so.  Some 
of  the  witnesses  said  they  did  not  remember  any 
such  track ;  but  Mr.  Hill,  whose  evidence  is  of 
much  importance,  said :  "  There  was  a  track  in 
places,  but  I  cannot  exactly  say  where  the  tracks 
were."  I  think,  therefore,  there  were  tracks; 
and,  if  it  is  necessary  to  inquire  where  they  were, 
I  find  that  there  are  several  witnesses  who  spoke 
to  the  track  as  having  been  in  the  position  I 
have  indicated.  One  witness  for  the  defendants 
said :  "  There  was  a  track  on  the  south  side  of  the 
gravel  until  vou  got  near  to  the  sawpit."  Then 
there  were  other  witnesses  called  for  the  plaintiff 
who  proved  the  same  thing.  I  must  act  upon 
this,  and  suppose  that  the  limits  of  this  footpath 
in  width  are  something  similar  to  that  which 
would  be  required  for  the  passing  of  such  a  track 
along  the  lane  and  through  the  g^tes  and  stiles. 
I  think,  therefore,  if  I  am  to  express  any  opinion 
on  this  subject,  that  the  opecing  to  be  left  in 
this  fence  which  is  proposed  to  he  put  up  must 
be  some  4ft.  or  5ft.  wide.  I  think  it  is  quite 
clear  that  the  defendants   went   beyond    their 

f>wers  in  pulling  down  the  fences  as  they  did. 
leave  out  altogether  the  question  of  the  illegality 
of  having  pulled  down  the  fence  where  it  crossed 
the  private  gate.  As  to  that,  I  think  they  had 
no  right  at  all ;  but  it  is  of  no  importance  here. 
I  think,  therefore,  the  judgment  must  be  for  the 
plaintiff  with  costs,  and  with  a  declaration  that 
the  footpath  is  some  4ft.  or  5ft.  wide. 

[The  parties  agreed  that  the  footpath  should 
be  4ft.  oin.  wide,  except  at  the  entrance  gate, 
which  was  to  remain  as  it  was.] 

Judgment  for  the  plaintiff  for  40«.  and  eo$t$, 
and  a  dedaration  that  the  public  footpath 
ie  4ft,  6tn.  wide. 

Solicitor  for  the  plaintiff,  Frank  Budd,  for 
Camp  and  EUie,  Watford. 

Solicitors  for  the  defendants,  Fisher  and 
Stephens. 


Wednesday,  March  25, 1903. 

(Before   Lord   Alybbstonb,   G.J.,  Wills   and 

Ghankbll,  JJ.) 

MiTCHRLL  (app.)  V.  0&AW8HAW  (resp.).  (a) 

IntoxicaHng  liquor — Sale  to  children — Corked  and 
sealed  vessefs  —  Oummed  label  —  IntowieaHng 
Liquors  (Sale  to  Children)  Act  1901  (1  Edw.  7, 
0.  27),  M.  2,  5. 

T/ie  true  test  toheiher  or  not  a  vessel  is  seeded  in 

(a)  B«port«d  hj  W.  db  B.  HamsBBT,  Esq..  BuTlstra^»t-LftW. 
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accordance  with  sects.  2  and  5  of  the  Intoxi- 
cating Liquors  {Sale  to  Children)  Act  1901  is 
whether  or  not  the  cork,  plug,  or  stopper  is  so 
secured  by  the  eealing  substance  that  a  child 
cannot  get  at  the  liqu^or  without  the  practical 
destruction  of  the  sealing,  so  that  the  abstraction 
of  the  liquor  would  be  detected. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  nnder  sect.  2  of 
the  Intoxicating  Liqnors  (Sale  to  Children)  Act 
1901  for  unlawfully  and  knowingly  allowing  to  be 
sold  intoxicating  liquor  to  a  person  under  the 
age  of  fourteen  years,  the  liquor  not  being  sold 
in  a  corked  and  sealed  vessel  in  a  quantity  of  not 
less  than  one  reputed  pint. 

The  appellant  was  a  grocer  and  beer  retailer. 

On  the  30th  March  1902  a  girl  aged  seven  years 
and  ten  months  (whose  parents  reside  almost 
opposite  the  appellant's  shop)  was  seen  to  leave 
the  appellant's  shop  by  a  police  officer  with  a 
basket  containing  a  pint  bottle  of  beer.  The 
officer  took  the  girl  back  to  the  appellant's  shop, 
and  there  the  appellant's  daughter  admitted  that 
she  had  supplied  the  girl  with  a  pint  bottle  of 
beer. 

The  bottle  was  a  pint  bottle  and  was  full  of 
beer,  and  had  a  screw  stopper.  O^rer  this 
stopper  was  placed  a  gummed  paper  label,  which 
paper  also  was  continued  about  an  inch  down 
two  sides  of  the  neck  of  the  bottle. 

It  was  admitted  on  the  part  of  the  prosecution 
that  the  label  was  quite  dry  at  the  time  the  bottle 
wai  supplied  to  the  girl,  and  firmly  adhered  to  the 
neck  of  the  bottle. 

A  police  sergeant  produced  a  bottle  of  this  beer 
which  had  been  supplied  by  the  appellant  and 
was  identical  in  character  to  that  supplied  to 
the  girl,  and  was  bearing  over  the  stopper  a 
gummed  paper  label  exactly  the  same  as  that  on 
the  bottle  supplied  to  the  girl.  The  officer  stated 
that  he  had  withdrawn  the  stopper  of  the  bottle 
and  replaced  it,  without  destroying  the  label  or 
showing  signs  of  removal,  in  three  or  four  minutes 
by  damping  the  label  with  his  tongne  and  so 
softening  the  gum  that  the  label  was  taken  off 
without  tearing. 

The  appellant's  solicitor  asked  the  officer  to 
repeat  the  operation  in  court,  which  be  did  in  six 
or  seven  minutes,  and  he  afterwards  replaced  the 
label  in  its  former  position. 

The  appellanc's  solicitor  submitted  that  the 
object  of  the  Act  was  the  protection  of  children 
under  fourteen  years  of  age,  and  that  the  justices 
must  therefore  deal  with  the  facts  before  them  as 
they  applied  or  might  be  likely  to  apply  to 
children  and  not  to  adults  or  to  members  of  the 
police  force  who  were  skilled  in  such  matters,  and 
that,  although  it  was  possible  for  a  skilled  police 
officer  to  remove  the  label,  he  contended  that  such 
an  act  would  be  impossible  for  a  child.  He  further 
contended  that  the  label  as  affixed  was  a  seal 
within  the  meaning  of  the  Ac^,  being  a  seal  of 
such  a  character  that  the  stopper  could  not  have 
been  removed  by  the  girl  without  the  destruction 
of  the  seal,  but  he  offered  no  evidence  in  support 
of  this  contention. 

The  justices  found  as  a  fact  that  the  bottle  of 
beer  had  been  sold  to  a  child  under  fourteen  yeari* 
of  age,  the  bottle  having  a  screw  stopper  over  which 
was  placed  a  perfectly  dry  gummed  paper  label, 
which  label  was  continued  about  an  inch  down 


two  sides  of  the  neck  of  the  bottle  and  adhersd 
thei'eto,  but  they  were  of  opinion  under  the  cir- 
cumstances set:  forth  that  such  bottle  was  not 
secured  and  sealed  as  required  by  the  Act,  and 
they  convicted  the  appellant. 

Loehnis  {G.  Ellis  with  him)  for  the  appellant— 
The  bottle  that  was  delivered  to  the  girl  was  a 
corked  and  sealed  bottle  within  sects.  2  and  5  of 
the  Intoxicating  Liquors  (Sale  to  Children)  Act 
1901.  The  object  of  the  statute  and  the  exception 
was  stated  in  Brooks  v.  Mason  {ante^  p.  42  ;  88  L.  T. 
Rep.  24;  (1902)  2  K.  B.  743),  where  it  was  laid 
down : "  What  the  statute  intended  to  stop  was  the 
sale  or  delivery  of  intoxicating  liquors  to  children 
under  fourteen.  Then  the  framers  of  the  statute 
seem  to  have  considered  that  there  might  be  cases 
in  which  the  sale  or  delivery  was  not  a  sale  to  the 
child  for  its  own  consumption,  but  a  giving  of  a 
child  intoxicating  liquors  for  consumption  by 
some  other  person.  They  therefore  excepted 
intoxicating  liquors  sold  and  delivered  in  corked 
and  sealed  vessels  as  required  by  sects.  2  and  5." 
Here  the  gum  of  the  label  was  destroyed,  for  that 
is  the  substance  securing  the  cork,  and,  that  being 
so,  the  object  of  the  statute  and  the  exception 
created  are  complied  with.  He  also  referred  to 
52  Geo.  3,  c.  150,  as  to  labels  on  patent  medi- 
cines. 

C.  A.  Bvssell,  K.C.,  Compstony  and  V.  Ball  for 
the  respondent. 

Lord    Alyerstone,  C.J. — The  discussion  of 
this  case  raises  a  very  great  doubt  as  to  the 
prudence  of  this  kind  of   legislation,  but    with 
that  we  have  nothing  to  do,  and  we  have  only  to 
construe  the  statute.      By  sect.  5  of  the  Intoxi- 
cating Liquors  (Sale  to     Children)    Act    1901 
"  sealed "    means   secured    with    any  substance 
without  the  destruction  of  which  the  cork,  ping, 
or  stopper  cannot  be  withdrawn.      On  the  state- 
ment of  facts  here  it  is  impossible  to  say  that  the 
cork,  plug,  or  stopper  could  not  be   withdrawn 
without  the  destruction  of  the  substance  with 
which  it  was  sealed,  even  though  such  substance  ie 
considered  as  the    paper  and  the  gum.       The 
magistrates  had  this  before  them,  and  they  saw 
the  experiment  with   the    bottle  by  the  police 
sergeant,  and  they  have  expressed  the  opinion 
that  under  these  circumstances  the  bottle  was  not 
secured  and  sealed  as  required  by  the  Act.    We 
.cannot  reverse  that,  for  we  cannot  say  that  there 
was  no  evidence  upon  which  they  could  come  to  that 
conclusion.    I  do  not  want  it  to  be  said,  however, 
that  magistrates  must  say  that  evei'y  paper  label 
that  is  secured  by  gum  is  not  a  sufficient  sealing 
within  the    statute     because  in    some  way  or 
another  it  can  be  removed.    The  true  test  seems  to 
me  to  be  whether  or  not  the  cork  or  stopper  is  so 
secured  that    a  child  cannot  get  at  the  liquor 
without  the  destruction  of  the  sealing,  and  so  the 
abstraction  of  the  liquor  would  be  detected.    That 
is  the  common-sense  view,  and  what  the  magis- 
trates should  consider  is  whether  the  substance 
must  be  practically  destroyed  in  getting  the  liquor 
out.     It  is  impossible   in  this  case  to  &ay  the 
magistrates  were  wrong. 

Wills,  J. — I  agree,  especially  as  to  the  unfor- 
tunate character  of  imperfectly  considered  legisla- 
tion of  this  kind.  Under  this  statute  a  ^ttle 
might  be  so  corked  that  it  would  take  a  stroni; 
man  to  draw  the  cork,  and  also  wired,  and 
yet,  if  the  sealing  was  not  with  something  that 
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would  be  destroyed  in  taking  it  ofE,  it  would  not 
be  corked  and  sealed  within  the  statute. 

Ghannell,  J. — I  ap^ree.  This  iaa  question  of 
fact  I  agree  with  the  statement  of  the  test  as  laid 
down  by  the  Lord  Chief  Justice.  That  is  whether 
the  vessel  is  so  secured  that  the  liquor  cannot  be 
got  at  without  detecUon.  ^^^^j  dismU»ed. 

Solicitors :  Oodden,  Son,  and  Holme,  for  Neill 
and  Holland,  Bradford ;  Clementa,  WilliatnSf  and 
Co.,  for  Trevor  Edwards,  Wakefield. 


Wednesday,  March  25,  1903. 

(Before   Lord  Alverstonb,    C.J.,    Wills   and 

Channell,  JJ.) 

Hills  (app.)  v.  Davibs  (reap.),  (a) 

Metropolis — Paper  scattered  in  street — **  Litter ' ' — 
Metropolitan  Police  Act  1839  (2  &  3  Vict.  c.  47). 
8.  60  (3). 

Taper  advertising  hiUs  thrown  in  a  thoroughfare 
may  he  litter  within  sect,  60  (3)  of  the  Metro- 
poLUan  Police  Act  1839. 

Casb  stated  on  a  complaint  made  by  the  appel- 
lant for  that  the  respondent  did  throw  certain 
litter — to  wit,  printed  bills — contrary  to  the 
statute. 

The  respondent  was  the  advertising  manager  of 
the  Royal  Duchess  Theatre,  Balham. 

On  the  12th  March  1902  the  summons  was 
taken  out  by  the  appellant  under  2  &  3  Y let.  c.  47, 
8.  60  (3). 

Evidence  was  produced  and  the  magistrate 
found  as  a  fact  that  the  respondent,  accompanied 
by  two  other  men,  drove  in  a  van  along  a  certain 
road,  and  as  the  van  proceeded  the  respondent 
threw  out  and  scattered  over  the  roadway  printed 
bills  or  advertisements  of  a  play  to  be  performed 
at  the  theatre. 

The  only  specific  act  proved  before  the  magis- 
trate was  the  evidence  of  a  boy  who  said  that  he 
saw  about  two  dozen  bills  thrown  out,  and  he 
then  picked  up  three  bills  and  took  them  home 
as  being  ornamental. 

A  witiiess  did  say  that  he  saw  the  defendant 
and  two  other  men  throw  out  large  quantities  of 
bills,  but  the  magistrate  stated  that  he  gave  more 
weight  to  the  boy's  evidence. 

The  magistrate  dismissed  the  summons  on  the 
ground  that  the  paper  thrown  on  the  road  was 
not  litter  in  point  of  law  within  sect.  60  (3)  of  the 
Metropolitan  Police  Act  1839  (2  &  3  Vict.  c.  47). 
and  he  called  special  attention  to  the  concluding 
part  of  the  section. 

By  the  Metropolitan  Police  Act  1839  (2  &  3 
Vict.  c.  47),  s.  60 ; 

Every  person  who  in  any  street  or  publio  place  within 
tiie  limitB  of  the  metropolitan  police  distriot  shall  be 
gniltj  of  any  of  tha  following  ofiFeooea,  shall  be  liable  to 
%  penalty  of  not  more  than  forty  shillinga  for  every 
saoh  offence  (that  is  to  say) :  .  .  .  (3)  Every 
person  who  in  any  thoronghfare  shall  .  .  .  throw 
or  lay  any    .     .     .    litter.     .     .     . 

Compton  Smith  (Earle  with  him;  for  the  ap- 
pellant. 

The  respondent  did  not  appear. 

(a;  Bepartad  bv  W.  db  B.  Qbbbibt,  Esq.,  Barriflter-at  Law. 


Lord  Alvebstonb,  G.J. — This  case  must  go 
back  to  the  magistrate.  He  has  stated  his  opinion 
in  a  way  that  goes  too  far,  for  he  says  that  the 
paper  thrown  in  the  road  was  not  litter  in  point 
of  law  within  the  section.  Whether  or  not  paper 
thrown  in  the  road  becomes  litter  is  a  question  of 
fact,  considering  all  the  circumstances  under 
which  it  was  thrown.  I  can  imagine  cases  in 
which  advertisements  were  thrown  broadcast  in 
the  streets,  and  that  might  cause  considerable 
litter.  The  point  to  be  considered  is  whether  the 
paper  is  thrown  in  the  street  so  as  to  cause  a 
litter  in  fact.  The  magistrate  was  not  right  in 
dismissing  the  summons  on  the  ground  that 
paper  thrown  in  the  street  could  not  be  litter  in 
point  of  law. 

Wills  and  Channell,  JJ.  concurred. 

Case  remitted. 

Solicitors  :   W,  W,  Young  and  Ward, 


Wednesday,  March  25,  1903. 

^ Before  Lord  Alvbrstonk.  C.J.,  Wills  and 

Channell,  JJ.) 

Findlby  (app )  v.  Haas  (resp.).  (a) 
Food  and  drugs — Brandy — Sufficiency  of  analyses 

certificate. 

Brandy  having  been  analysed,  the  certificate 
stated  :  "  I  am  of  opinion  that  the  said  sample 
contained  parts  as  under,  or  the  percentages  of 
foreign  ingredients  as  under  :  It  has  been 
reduced  from  25  degrees  under  proof  to  27*6 
degrees  tinder  proof." 

Held,  that  the  certificate  was  sufficient. 

Case  stated  on  an  information  under  sect.  6  of 
the  S  jle  of  Food  and  Drugs  Act  1875. 

Upon  the  hearing  of  the  information  the  follow- 
ing facts  were  proved : — 

The  appellant  was  a  constable,  and  had  been 
duly  appointed  to  take  samples  under  the  Food 
and  Drags  Acts. 

On  the  4th  March  last  the  appellant  purchased 
from  the  respondent,  who  resides  at  the  Boyal 
Oik  inn,  one  pint  of  brandy. 

The  appellant  served  tne  respondent  with  a 
notice  pursuant  to  the  Acts  stating  that  the 
brandy  was  purchased  for  the  purpose  of  analysis 
by  the  public  analyst,  and  he  thereupon  divided 
the  sample  into  three  parts  in  the  presence  of  the 
respondent,  and  delivered  one  of  such  parts 
properly  sealed  to  the  respondent.  He  delivered 
another  of  such  parts  properly  sealed  to  Mr. 
James  Baynee,  of  Kingston-upon-Hull,  the  public 
analyst,  and  the  remaining  third  part  the  appel- 
lant retained  in  his  possession,  and  this  was 
produced  to  the  court. 

On  the  11th  March  last  the  appellant  received 
from  Mr.  Baynes  his  certificate  of  analysis,  which 
was  put  io  as  evidence,  of  which  the  following  is 
a  copy  : 

To  Mr.  T.  Findley. — I,  the  nndersigned, publio  analyst 
for  the  East  Biding  of  Yorkshire,  do  hereby  certify 
that  1  received  on  the  5th  day  of  March  1902  from  yon 
a  sample  of  brandy,  No.  9,  for  analysis,  and  have 
analysed  the  same,  and  declare  the  result  of  my  analysis 
to  be  as  followa  :  1  am  cf  opinion  that  the  said  sample 
contained  the  parts   as  under,  or  the  percentages  of 

foreign  ingredients  as  under :  It  has  been  reduced  from 

—  ^ 

(a)  Reported  by  W.  dk  B.  Hcrbkbt,  Esq.,  Barrlator-at-Law 
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25  desrreea  under  proof  to  27'6  degrees  under  proof. 
— Obserrations. — Holdemees  Diviaion. — As  witness  my 
hand  this  10th  day  of  March  1902. — Jaicss  Batnbs. 

For  the  respondent  it  was  contended  that  this 
certificate  should  have  specified  the  total  quantity 
of  pure  spirit  and  of  added  water  or  other  in- 
gredients, if  any,  contained  in  the  sample,  and 
therefore  was  neither  in  form  nor  in  terms  suffi- 
cient evidence  of  a  contravention  of  the  statute 
on  the  part  of  the  respondent  to  warrant  a  con- 
viction, and  she  relied  on  Newhy  v.  SiriM  (70  L.  T. 
Bep.  105). 

For  the  appellant  it  wan  contended :  That  the 
certificate  did  comply  with  the  requirements  of 
the  Act,  and  contamed  sufficient  information  to 
enable  the  magistrates  to  decide  whether  an 
offence  had  been  committed ;  that  by  sect.  20  of 
the  Act  of  1875  the  analyst  is  required  only  to 
give  "  his  certificate  of  the  result  of  his  analysis," 
and  that  he  had  done  so ;  that  information  as  to 
the  parts  of  pure  spirit  and  parts  of  water  in  the 
sample  analysed  would  have  been  worthless  and 
misleading,  as  by  sect.  6  of  the  Act  of  1879 
"  proof  "  spirit  is  by  implication  made  the  stan- 
dfu*d  to  be  used  in  determining  whether  an  offence 
has  been  committed  under  sect.  6  of  the  Act  of 
1875 ;  that  there  was  no  vagueness  about  the 
certificate  in  this  case  as  there  was  in  the  case  of 
Newhy  v.  Sims,  and  that  that  case  did  not  there- 
fore apply ;  that  the  certificate  need  not  set  out 
the  constituent  parts  of  the  sample  except  in  the 
case  of  adulteration :  (Bakewell  v.  DavieB,  69  L.  T. 
Bep.  832). 

The  justices  adopted  the  contention  on  behalf 
of  the  respondent,  oeing  of  opinion  that  the  cer- 
tificate of  the  public  imalyst  was  not  in  proper 
form,  and  did  not  consequently  conform  with  the 
requirements  of  the  Act  (certainly  not  in  the 
event  of  the  spirit  being  wilfully  adulterated), 
whilst  if  caused  by  accidental  evaporation  (which 
was  highly  improbable  to  the  extent  complained 
of),  blaime  would  scarcely  attach  to  the  defendant, 
and  was  therefore  too  vague  to  justify  a  convic- 
tion, and  the  analyst  ought  to  have  stated  in  the 
certificate  what  the  percentages  of  pure  spirit  and 
of  added  water  or  other  ingredients,  if  any,  in 
the  sample  were,  and  they  dismissed  the  iSofor- 
mation. 

^vory,  K.C.  (Biron  with  him)  for  the  appel- 
lant.— This  certificate  is  good  and  the  justices 
should  have  convicted,  for  it  contains  all  that  is 
necessary.  All  that  it  need  state  is  sufficient 
information  to  enable  the  justices  to  say  whether 
or  Lot  there  has  been  any  adulteration.  It  is  laid 
down  in  Qoidderv,  Booh  (20  Mag.  Gas.  237 ;  84  L.T. 
Bep.  719;  (1901)  2  K.  B.  290)  that  the  "  certificate 
ought  to  contain  in  it  sufficient  materials  to  enable 
the  magistrates  to  form  a  judgment  on  the  face 
of  the  certificate  that  the  offence  has  been  com- 
mitted.*' Here  all  that  the  magistrates  require 
to  know  is  what  is  actually  stated  in  the  certifi- 
cate— ^namely,  that  the  brandy  has  been  reduced 
to  27*6  degrees  below  proof.    He  slso  referred  to 

Newhy  v.  8im$,  70  L.  T.  Bep.  105 ;  (1894)  1  Q.  B. 

478; 
Bridge  v.  Howard,  75  L.  T.  Bep.  300 ;  18  Cox  C.  C. 

42 ;  (1897)  1  Q.  B.  80. 

The  respondent  did  not  appear. 

Lord  Alvebstoite,  G.J. — I  think  that  this 
case  must  go  back  to  the  justices.  The  certificate 
says  that  the  brandy  had  been  reduced  from 


25  degrees  under  proof  to  27*6  under  proof,  and 
sect  6  of  the  Sale  of  Food  and  Drugs  Act  1879 
says  that,  in  determining  whether  an  offence  has 
been  committed  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act  1875  by  selling  to  the  prejudice 
of  the  purchaser  spirits  not  adulterated  otherwise 
than  by  the  admixture  of  water,  it  is  to  be  a  good 
defence  to  prove  that  such  admixture  has  not 
reduced  the  spirit  mora  than  25  demes 
under  proof  for  brandy.  I  do  not  say  that  were 
may  not  be  cases  where  the  giving  of  all  the  pro- 

goraons  may  be  important^  but  the  certificate 
are  was  not  to  be  rejected  because  the  further 
proportions  of  brandy  and  water  were  not  stated. 
It  is  impossible  to  say  that  the  certificate  did  not 
contain  enough. 

Wills,  J. — ^1  am  of  the  same  opinion. 

Channell,  J. — I  am  of  the  same  opinion. 

Gate  remitted  to  ike  justieea. 

Solicitors :  CoUyer-Briatovo,  Hill^  and  Co ,   for 
B.  Alan  Park,  Hull. 


Wednetday,  March  25,  1903. 

(Before  Lord  Ai<TBB8TONE,  O.J.,  Wills  and 

Channell,  JJ.) 

KoBTBN  (app.)  V.  West  Sussex  County 
Council  (resps.).  (a) 

Fertiliser — Warr-mty  on  $ale — False  invoiee — 
Analysis  condition  precedent  to  proseeuiion — 
— "  Causing  or  permitting  invoice  to  he  false  " — 
Fertilisers  and  Feeding  Stuffs  Act  1893  (56  A  57 
Vict.  0.  56),  ss  1,  3,  5. 

An  analysis  by  the  district  analyst  and  the  taking 
of  samples  in  accordance  unih  sect  5  of  the 
Fertilisers  and  Feeding  Stuffs  Act  1893  are  not 
conditions  precedent  to  a  prosecution  by  a  county 
council  under  that  Act, 

An  invoice  thcU  stated  the  article  "*  contains  38  to 
45  per  cent  total  phosphcUes"  whereas  it  con- 
tained only  about  31  per  cent,  is  false  in  a 
material  particular  to  the  prejudice  of  the  pur- 
chctser  loithin  sect  3  (1)  (b)  of  the  Act,  notwith- 
standing thai  the  invoice  states  "Minimum 
auaranteed  subjact  to  conditions  printed  on  the 
bach  hereof,**  and  such  conditions  make  provision 
that  if  on  analysis  the  phosphates  are  below  the 
nUnimum  a  pro  rata  allowance  will  be  made  to 
the  purchaser. 

K.,  the  managing  director  of  the  sellers  of  the 
article,  was  cognisant  of  the  form  of  invoice  used. 
He  signed  letters  proving  that  he  hnew  that 
article,  contained  various  uncertain  proportions 
of  phosphtUes  that  might  have  to  be  ascertained 
in  aparticvlarway.  Sales  of  the  article  would 
come  under  his  notice,  €md  the  invoice  would  not 
be  sent  out  with  a  guarantee  without  his  hnow- 
ledge  ;  but  there  was  no  evidence  that  he  saw  the 
pa/rticular  invoice. 

Held,  that  there  was  evidence  upon  which  K,  might 
be  convicted  of  aiding  and  abetting  the  commis- 
sion of  an  offence  unaer  sect.  3  (1)  (&). 

Per  Channell,  J. :  ThcU  a  mens  rea  is  necessary 
for  an  offence  within  sect  3  (1)  (b). 

Case  stated  on  an  information  preferred  by  the 
respondents  against  the  appellant  under  the 
Fertilisers  and  Feeding  Stuffs  Act  1893.  charging 

(a)  Baportad  by  W.  di  B.  Hiebxbt,  Baq.,  Banisftor-at-Lftw. 
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that  oertain  peraons  trading  as  the  Chemical 
Works,  late  H.  and  B.  Albert,  sold  to  the 
Sheppj  Glne  and  Chemical  Works  Limited, 
as  a  fertiliser  of  the  soil,  seventeen  tons  Thomas' 
Phosphate  Powder,  being  an  article  manofac- 
tnred  in  the  United  Kingdom  or  imported  from 
abroad,  and  nnlawfoUy  caused  or  permitted 
an  invoice  or  description  of  the  same  to  be  given 
to  the  purchaser  wnich  was  false  in  a  material 
particular  to  the  prejudice  of  the  purchaser,  in 
that  it  described  tne  article  as  containing  38  to 
45  per  cent,  total  phosphates,  and  that  the  appel- 
lant unlawfully  did  aid,  abet»  or  procure  the 
commission  of  the  offence. 

The  appellant  was  the  managing  director  in 
London  of  a  company  stated  to  be  registered  in 
Germany,  but  not  registered  in  England,  and 
trading  both  in  that  country  and  in  England  as 
manufacturers  of  chemical  manures,  and  known 
in  England  as  the  Chemical  Works,  late  H.  and 
E.  Albert.  The  company,  besides  the  agency  in 
London,  has  several  factories  in  England,  one 
of  which  is  at  Wednesbury.  The  address  in 
London  is  at  150,  Leadenhall-street,  where  there 
is  a  brass  plate  with  the  words  "  Chemical  Works, 
late  H.  and  E.  Albert,"  and  underneath  "M. 
Korten." 

On  the  16th  July  1901  the  company  in  the 
course  of  its  business  entered  into  a  contract 
with  the  Sheppy  Glue  and  Chemical  Works 
Limited,  which  is  also  a  company  dealing  in  the 
manufacture  and  sale  of  chemical  manures,  for 
the  sale  to  it  of  600  to  700  tons  of  Thomas'  Phos- 
phate Powder,  which  was  to  be  delivered  to  it  or 
to  its  order  as  required. 

In  pursuance  of  the  contract  the  Chemical 
Works,  late  H.  and  E.  Albert,  received  from  the 
Sheppy  Glue  and  Chemical  Works  Limited  on 
the  3lst  Oct  1901  a  request  to  consign  thirteen  tons 
of  basic  slag  (f.e.,  Thomas'  Phosphate  Powder), 
containing  38  to  45   per  cent,  of  total  phos- 

§  hates,  to  the  order  of  J.  W.  Stevens,  atPetworth, 
ussex,  and  a  subsequent  request  on  the  6th  Nov. 
1901  for  a  further  amount  of  four  tons  of  similar 
powder  to  be  consigned  to  the  same  order,  in 
accordance  with  which  requests  the  Chemical 
Works,  late  H.  and  E.  Albert,  on  the  8th  Nov. 
1901  consigned  from  their  factory  at  Wednesbury 
seventeen  tons  of  the  powder  to  Mr.  J.  W. 
Stevens,  at  Petworth,  Sussex. 

On  the  8th  Nov.  1901  an  invoice  describing  the 
goods  as  containing  38  to  45  per  cent,  of  total 
phosphates  was  sent  to  the  Sueppy  Glue  and 
Chemical  Works  Limited  from  the  London  office 
of  the  Chemical  Works  Company. 

Mr.  J.  W.  Stevens  is  the  managing  director  of 
a  company  trading  in  the  city  of  London  as  the 
Stevens  Chemical  Manure  Company  Limited,  and 
he  had  by  one  Jennings,  the  local  agent  of  the 
company  at  Petworth,  sold  the  seventeen  tons  of 
Thomas  Phosphate  Powder  to  Mr.  Watson,  the 
estate  agent  of  Lord  Leconfield,  at  Petworth,  by 
whose  orders  the  powder  was  removed  from  the 
railwav  station  there  by  farm  servants,  and  deli- 
vered by  them  to  oertain  farmers  on  Lord  Lecon- 
field's  estate.  The  seventeen  tons  of  powder 
were  not  inspected  or  opened  by  anyone  after 
they  reached  I^et worth  station  until  they  arri?ed 
at  the  farms  of  the  tenants  of  Lord  Leconfield. 

Each  of  the  farmers  took  two  or  three  samples 
of  the  powder  delivered  to  them  and  sent  them 
to  Lord  Leoonfield's  estete  office,  where  they  were 
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mixed  and  a  portion  of  the  mixture  put  into  three 
receptacles  by  the  order  of  Mr.  Watson,  who 
caused  one  to  be  sent  for  analysis  to  an  analytical 
chemist,  but  not  a  district  analyst  or  the  chief 
analyst  under  the  Act,  on  the  19th  Nov.  1901, 
who,  after  analysing  the  contente,  reported  that 
the  sample  sent  to  him  contained  only  31*15  per 
cent,  of  totel  phosphates.  A  further  sample  was 
afterwards  taken  from  eight  and  a  half  tons  of 
the  seventeen  tons  which  had  been  delivered  to 
one  of  the  farmers,  and  a  part  was  sent  to  the 
former  analvst  to  analyse,  who  ^^ported  that  it 
conteined  only  30*76  totel  phosphates,  and  another 
portion  of  the  three  and  a  half  tons  was  sent  to 
another  analyst,  who  reported  that  it  contained 
30*52  of  total  phosphates. 

On  receipt  of  the  first  report  Mr.  Watson  made 
a  complaint  to  Mr.  Jennings  as  to  the  deficiency 
of  phosphates. 

Oomplainte  having  reached  the  Chemical  Works, 
late  H.  and  E.Albert,  from  the  Sheppy  Glue  and 
Chemical  Works  Limited,  compensation  was 
offered  by  the  former  and  accepted  by  the  latter 
on  the  basis  of  the  terms  agreed  on  by  the  parties 
in  their  contract  of  the  lt>th  July  1901  and 
indorsed  on  the  invoice. 

An  offer  of  compensation  made  to  Mr.  Watson 
by  the  Stevens  Chemical  Manure  Company 
Limited,  from  whose  agent  he  had  purchasea  the 
powder,  was  declined,  and  this  information  was 
preferred  by  the  respondents  at  his  instance. 

Except  the  information  preferred  by  the  reBi>on- 
dente  against  the  appellant  which  was  the  subject 
of  this  case,  and  except  the  information  preferred 
by  the  respondente  against  the  Chemical  Works, 
late  H.  and  E.  Albert,  which  was  withdrawn  on 
the  magistrate  convicting  the  appellant  herein, 
no  pro^edings  have  bmn  token  at  any  time 
by  or  against  anyone  in  connection  with  the 
sale  of  the  seventeen  tons  of  Thomas'  Phosphate 
Power. 

No  notice  as  to  the  sampling  or  of  the  inten- 
tion to  teke  samples  was  given  at  any  time  to 
the  appelkuit  or  to  any  other  person  representing 
the  Ciiemioal  Works  Company. 

The  samples  were  not  token  in  accordance  with 
the  regulations  made  and  published  by  the  Board 
of  Agriculture  in  pursuance  of  the  Fertilisers  and 
Feeing  Stuffs  Act  1893  for  the  taking  of 
samples  under  that  Act,  and  such  regulations 
were  not  complied  with,  nor  were  the  samples 
token  in  this  case  at  any  time  submitted  for 
analysis  to  the  district  analyst. 

The  magistrate  found  as  a  fact  that  the  descrip- 
tion in  the  invoice  that  the  Thomas'  Phosphato 
Powder  in  question  contained  '*  38  to  45  per  cent, 
total  phosphatos  "  was  false. 

It  was  proved  that  the  appellant,  as  managing 
director  ox  the  Chemical  Works,  lato  H.  and  IS. 
Albert,  was  cognisant  of  the  form  of  invoice,  such 
as  was  -  used  in  the  present  case,  and  that  he 
signed  the  letters  of  the  7th  and  10th  Feb.  1902, 
set  out  below,  dealing  with  the  seventeen  tons  in 
question,  and  that  in  the  ordinary  way  of  business 
sales  of  basic  slag  would  come  under  his  notice, 
and  that  invoices  with  a  guarantee  would  not  be 
sent  oat  in  the  ordinary  course  without  his  know- 
ledge, but  there  was  no  evidence  that  he  saw  the 
particular  invoice  sent  out  from  the  London  office 
in  this  case  relating  to  the  goods  forwarded  from 
Wednesbury,  or  that  he  otherwise  knew  the  con- 
tonte  of  it  to  be  false,  but  there  was  evidence  that 
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Uie  inYoice  in  questioii  would  not  be  sent  out  in 
the  ordinary  oonrse  without  the  appellant's  know- 
ledge. 

On  behalf  of  the  appellant  it  was  contended 
that  it  is  a  condition  precedent  to  a  prosecution 
under  the  Fertilisers  and  Feeding  StufiEs  Act 
1893  that  the  prosecutor  should  comply  with  the 
proFisions  of  the  Act  itself  and  of  the  regulations 
made  under  the  Act  by  the  Board  of  Agriculture 
for  the  taking  of  samples  and  analysis  by  the 
district  analyst. 

It  was  also  contended  that  there  was  no  evi- 
dence  that  the  appellant  had  caused  or  permitted 
the  invoice  to  be  false  in  any  material  particular 
to  the  prejudice  of  the  purchaser  within  the 
meaning  of  the  Act. 

On  behalf  of  the  respondents  it  was  contended 
that  it  is  at  the  option  of  the  purchaser  to  avail 
himself  of  the  provisions  of  sect.  5  of  the  Fer- 
tilisers and  Feeding  Stuffs  Act  1893  with  regard 
to  samples  and  analysis,  and,  further,  that  the 
regulations  of  the  Board  of  Agriculture  were  made 
in  pursuance  of  that  section,  and  that  therefore 
the  purchaser  had  a  similar  option  of  availing 
himself  of  them  also.  It  was  also  contended  that 
as  managing  director  of  the  Chemical  Works,  late 
H.  and  £.  Albert,  the  appellant  must  be  taken  to 
to  have  knowledge  of  the  invoice  having  been  sent 
out,  and  to  be  responsible  for  the  accuracy  of  its 
terms. 

The  magistrate  held  that  observance  of  the  pro- 
visions of  sect.  5  of  the  Act  and  of  the  regulations 
of  the  Board  of  Agriculture  were  not  conditions 
precedent  to  a  prosecution  tinder  the  Act,  and  he 
also  held  that  there  was  evidence  on  which  he 
could  find,  and  he  did  find,  that  the  appellant 
aided  and  abetted  the  offence  of  permitting  the 
invoice  in  question,  which  was  false  in  a  material 
particular,  to  be  given  to  the  purchaser,  and  he 
accordingly  convicted  the  appellant. 

The  questions  for  the  opinion  of  the  court  were 
whether  he  was  right  in  holding  (1)  that  com- 
pliance with  the  provisions  of  the  Fertilisers  and 
Feeding  Stuffs  Act  1893  in  regard  to  the  taking 
of  samples  and  analysis  b^  the  district  analyst, 
particumrly  those  in  sect.  5  of  the  Act,  and  with 
the  regulations  of  the  Board  of  Agriculture  made 
under  the  Act  were  not  conditions  precedent  to 
a  prosecution  under  the  Act;  and  (2)  that  there 
was  evidence  to  justify  him  in  finding  that  the 
appellant  aided  and  abetted  the  offence  of  causing 
or  permitting  an  invoice  of  the  articles  sold  by 
the  company  of  which  he  was  managing  director 
to  be  false  in  a  material  particular  to  the  preju- 
dice of  the  purchaser. 

The  invoice  above  referred  to  was  as  follows  : 

150,  LeadenhAll-atreet,  London,  E.C.,  Nov.  8,  1901.— 
Mesan.  Sbeppy  Glne  and  Cbemioal  Works  Limited, 
E.G.  Bought  of  Chemical  Works,  late  H.  and  E.  Albert, 
London  Agency. — Thomas'  Phosphate  Powder,  not 
artificially  compounded,  contains  38  to  45  per  cent, 
total  phosphates.  Minimum  guaranteed  sabject  to  con- 
ditions printed  at  the  back  hereof. — Ex  Wednesbnry 
Works,  sent  carriage  forward  as  ncder:  [Here  the 
description,  weight,  destioation,  and  price  of  the  goods 
were  set  out.]  No  claims  can  be  considered  unless 
made  within  fourteen  days  from  date  of  invoice.  Terms, 
nett  cash.  Cheques  to  be  made  payable  to  '*  Chemical 
Works,"  late  H.  and  E.  Albert,  London  Agency.  The 
contract  under  which  this  invoice  is  issued  contains  the 
following  provisions :  No  claim  for  short  weight  can  be 
recognised  if  not  submitted  within  fourteen  days  after 


receipt  of  goods.  When  the  buyer  desires  to  have  an 
analysis  made,  he  is  within  ten  days  after  d?Uvery  of 
the  goods  to  him  or  receipt  of  invoice,  whichever  ia 
later,  to  give  three  days'  notice  in  writing  of  such  inten- 
tion to  the  seller,  with  particulars  as  to  the  place,  date 
and  hour  of  sampling,  and  to  take  the  samples  as  below 
specified.  Every  sixth  bag  must  be  sampled,  and  these 
samples  are  to  be  thoroughly  mixed  up.  From  this 
mixture  three  samples  of  ^Ib.  to  ilb.  are  to  be  taken  and 
carefully  and  securely  packed  in  a  dry,  clean  bottle  or 
jar,  which  is  to  be  sealed  and  labelled  with  the  number 
of  tons  sampled  and  the  date  and  place  of  sampling.  If 
the  seller  does  not  attend,  the  samples  are  to  be  taken  in 
the  presence  of  a  witness,  who  is  to  initial  each  sample ; 
one  sample  is  to  be  sent  by  bujer  to  district  analyst,  one 
to  the  seller,  and  one  kept  for  reference.  Should  the 
district  analyst  test  be  contested  by  the  sellers,  the 
reference  aample  to  be  aent  to  Dr.  Bernard  Dyer,  of 
London,  whoae  teat  to  be  final.  In  case  the  analysis 
should  be  below  the  minimum  percentage  of  total  phos- 
phates stated  in  this  agreement,  sellers  to  make  pro  rata 
allowance  in  the  usual  way ;  and  in  case  the  fineness 
should  be  below  the  minimum  percentage,  aellers  to  make 
allowance  for  anch  deficiency  at  the  rate  of  threepence 
per  unit  per  ton. 

The  letters  above  referred  to  were  as  follows  : 

Chemical  Works,  late  H.  and  E.  Albert,  150,  Leaden- 
hall-stieet,  London,  E.C.,  7th  Feb.  1902.— Herbert  E. 
Watson,  Esq.,  Estate  Office,  Petworth.— Dear  Sir, — We 
are  in  receipt  of  yours  of  yesterday's  date,  and  in  reply 
beg  to  say  that  although  your  remarks  may  be  justified 
as  far  as  other  artificial  manures  are  concerned,  they 
certainly  do  not  apply  in  the  case  of  basic  slag.  We 
see  you  use  the  expression  "  pernicious  stuff,"  which 
would  imply  that  material  has  been  tor  w aided  by 
Messrs.  Stevens  which  is  not  basic  slag  at  all,  or  which 
at  any  rate  is  of  some  composition  other  than  basic 
slag.  This,  of  course,  is  not  the  case,  there  being  no 
difference  in  the  manurial  value  of  the  basic  slag  sup- 
plied. We  state  this  on  the  same  authority  to  which 
you  say  you  will  submit  the  whole  case,  as  before  now 
Dr.  Yoelcker,  in  his  capacity  as  chemist  to  the  B.A.S.E., 
has  agreed  that  in  the  case  of  a  deficiency  in  the 
phosphoric  acid  of  basic  slag,  which,  seeing  that  it  is  a 
by-product  and  not  a  manufactured  article,  is  some- 
times unavoidable,  if  a  pro  rata  allowance  is  made  on 
the  basis  of  the  delivered  price,  the  user  gets  full 
worth  for  his  outlay  and  is  not  the  loser  as  far  as 
manurial  value  is  concerned.  Under  the  circumatances, 
we  think  you  will  agree  with  ua  that  thia  case  ahonld 
be  considered  from  quite  a  different  standpoint  to  that 
which  you  have  so  far  taken,  and  we  have  no  doubt  that 
you  will  now  be  prepared  to  accept  settlement  of  the 
matter  on  the  basis  of  the  proposal  we  have  made.  In 
the  latter  connection,  we  would  remark  that  our  offer 
was  a  pro  rata  allowance  on  the  basis  of  the  delivered 
lot,  not,  as  your  letter  states,  "  any  deduction  Messrs. 
Stevens  think  right." — Awaiting  your  further  newa,  we 
are,  dear  Sir,  yours  truly,  Chemical  Works,  late  H. 
and  E.  Albbbt,  LoKdon  Aqbnct. — M.  Korten,  p.p. 
E.  Fischer. 

Chemical  Works,  late  H.  and  E.  Albert,  150,  Leaden- 
hall-street,  London,  E.C,  10th  Feb.  1902.— Herbert  £. 
Watson,  Esq.,  Estate  Office,  Petworth, — Dear  Sir, — 
We  have  your  fayour  of  the  8th  inst.  We  carefully 
note  your  remarks,  but,  if  you  were  conversant  with  all 
the  details  in  connection  with  the  basic  slag  trade,  you 
would  realiae  that  it  ia  practically  impoaaible  to  teat 
each  individual  lot  before  being  diapatched.  At  the 
same  time,  all  possible  care  is  of  course  taken  to  avoid 
deficiencies  such  as  have  occurred  in  your  case,  and, 
furthermore,  it  is  open  to  all  buyers,  and  in  fact  by  our 
terms  of  sale  we  invite  it,  to  have  their  deliveries  tested, 
when  any  deficiency  will  be  adjusted  by  a  pro  rata 
allowance.  Your  statement  that  in  the  case  of  the 
lower  qualities  more  dross  is  80?m  is  not  quite  correot 
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Tma  it  is  that  under  the  Fertilisen  Aot  buio  ela;  is 
lold  wMording  to  ita  percentage  of  phosphates ;  bntUien 
phosphates  are  not  the  only  oonstitaent  of  basic  slag 
which  is  of  mannrial  yalne — ^yIz.,  lime,  of  which  40-50 
per  cent,  is  contained  in  basic  slag,  is  an  important 
fsotor — and,  seeing  that  in  the  lower  grades  the  percentage 
of  lime  and  magnesia  is  correspondingly  higher,  there  is 
no  more  dross  sown  in  the  lower  grades  than  in  the 
higher  qoalities.  We  may  say  that  expeziments  have 
thown  that  it  is  even  not  necessary  to  nse  a  larger 
quantity  in  the  lower  grades  to  obtain  satisfactory 
results  the  first  year.  We  tmst  that  after  onr  exchange  of 
letters  you  will  now  take  the  matter  np  with  Messrs. 
Steyens  and  settle  with  these  friends  on  the  basis 
mentioned,  so  that  we  can  send  them  credit  note  accord- 
bgly. — Tonrs  truly,  Chbkical  Wosks,  late  H.  and  E. 
Albkbt,  London  Agbnoy. — (Signed)  M.  Korten,  p.p. 
E.  Fischer. 

By  the  Fertilisers  and  Feeding  Staffs  Act  1893 
(56  &  57  Vict  c.  56),  s.  1 : 

Every  person  who  sells  for  nse  as  a  fertiliser  of 
the  soil  any  article  manufactured  in  the  United  Kingdom 
or  imported  from  abroad  shall  give  to  the  purchaser  an 
inYoioe  stating  the  name  of  the  article  and  whether  it 
is  an  artificially  compounded  article  or  not,  and  what 
is  at  least  the  percentage  of  the  nitrogen,  soluble  and 
insoluble  phosphates,  and  potash  (if  any)  contained  in 
the  article,  and  this  inyoice  shall  have  effect  as  a  war- 
ranty by  the  seller  of  the  statements  contained 
therein. 

And  by  sect.  3 : 

*'  (1)  If  any  person  who  sells  any  article  for  use  as  a 
fertiliser  of  the  soil  .  .  .  commits  any  of  the  fol- 
lowing offences  —  namely  :...(&)  causes  or 
permits  any  iuYoioe  or  description  of  the  article  sold 
by  him  to  be  false  in  any  material  particular  to  the 
prejudice  of  the  purchaser  ...  he  shall  without 
prejudice  to  any  civil  liability  be  liable "  to  certain 
penalties. 

Horace  Avory,    E.C.    and   Chalmers    for   the 
appellant. — Before    proceedings    can    be  taken 
under  sect.  3  (1)  (b)  of  the  Fertilisers  and  Feeding 
Staffs  Act  1893,  the  conditions  precedent  under 
that  statute  and  the  regulations  made  thereunder 
as  to  the  taking  of  samples  and  the  making  of 
an  analysis  by  the  district  analyst  must  be  com- 
plied with.      The  principles  laid    down  hj  the 
cases  decided  under  the  Sale  of  Food  and  Drugs 
Acts  are  clearly  applicable  to  cases  under  this 
statute  with  regard  to  the  conditions  precedent 
to    be  complied    with.      Again,    there  was    no 
endenoe  that  the  appellant  here  was  guilty  of 
aiding  and  abetting    an  offence  within  sect.  3 
(1)  (6).    He  must  have  known  that  the  invoice 
was  false  in  a  material  particular  in  order  to  be 
guilty,  but  there  was  no  evidence  of  that.    A 
men$  rea  is  a  necessary  ingredient  for  any  offence 
under  sect.  3   (1)  (&),  whatever  may  be  necessair 
to  be  shown  under  any  civil  action  under  sect.  1 
for  a  breach  of  the  warranty. "  Permittinsr,"  no  less 
than  "  causing,'*  imports  knowledge,  and  the  cases 
under  the  Licensing  Acts  apply  and  show  that 
that  must  be  the  right  meaning.    The  invoice 
was  not  "  permitted      to  be  false  within  sect.  3 
(1)  (h)  by  the  appellant.     There  is  a  great  differ- 
ence between  permitting  an  invoice  to  be  false 
and  permitting  a  false  invoice  to  be  sent  out.    In 
one  sense  the  invoice  was  permitted  to  go  out  by 
the  appellant,  and  there  is  no  evidence  that  he 
ever  saw  this  invoice.     By  sect.  7  a  prosecution 
for  an  offence  under  the  Act  can  be  instituted  by 
the  person  aggrieved,  or  by  tJie  county  council. 


but  in  any  offence  under  sect.  3  there  must  be 
a  certificate  by  the  Board  of  Agriculture  that 
there  is  reasonable  ground  for  the  prosecution. 
The  respondents  were  not  authorised,  tor  there  was 
no  certificate  by  the  Board  of  Agriculture.  None 
of  the  Fertilisers  and  Feeding  Stuffs  Regulations 
1897  have  been  complied  with  in  this  case. 
Although  no  doubt  we  were  bound  to  give  an 
invoice  in  this  case  by  virtue  of  sect.  1  of  the  Act 
of  1893,  the  invoice  distinctly  states  that  the 
minimum  is  only  guaranteed  subject  to  the  con- 
ditions printed  on  the  back,  which  allow  for  a 
pro  rata  allowance  when  the  percentage  of  phos- 
phates is  below  the  minimum. 

Herbert  Smith  for  the  respondents. — The  Fer- 
tilisers and  Feeding  Stuffs  Act  1893  is  quite 
different  to  the  Sale  of  Food  and  Drugs  Act  1875, 
and  no  condition  precedent  exists  Uke  that  in 
sect  2  of  the  Act  of  1875.  When  the  whole  of 
the  provisions  of  the  Act  of  1893  are  considered, 
it  is  plain  that  what  is  intended  is  to  prevent  the 
sale  of  these  fertilisers  to  the  prejudice  of  the 
purchaser.  [He  referred  to  sects.  1  and  3.]  Under 
the  first  of  those  sections  a  warranty  is  to  be 
given  on  the  sale  of  a  fertiliser  in  the  shape  of 
the  invoice,  and  by  the  latter  penalties  are 
imposed  for  any  breach  of  duty  bv  the  seller. 
There  was  evidence  upon  which  the  appellant 
could  be  convicted  of  aiding  and  abetting  the 
offence  of  causing  or  permitting  an  invoice  or 
description  of  any  article  sold  to  be  false  in  a 
material  ^rtioular  to  the  prejudice  of  the  pur- 
chaser. The  offences  created  by  sect  3  (1)  of 
the  Act  of  1893  are  in  the  same  position  as  those 
created  by  sect.  6  of  the  Sale  of  Food  and  Brug^ 
Act  1875,  and  want  of  guilty  knowledge  is  no 
defence.    See 

Bett$  V.  Armstead,  58  L.  T.  Bep.  811 ;  20  Q.  B. 
Biv.  771. 

And  again 

Parker  v.  Alder,  79  L.  T.  Bep.  381 ;  (1899)  1  Q.  B. 
20. 

Sect.  5  of  the  Summary  Jurisdiction  Act  1848 
(11  &  12  Yict.  c«  43)  allows  an  aider  or  abettor 
to  be  proceeded  against  just  in  the  same  way  as 
the  principal  offender.  In  Benfield  v.  Simme  (78 
L.  T.  Bep.  718  ;  (1898)  2  Q.  B.  641)  it  was  laid 
down  that  a  defendant  was  liable  by  virtue  of  this 
section  to  be  convicted  upon  an  information 
charging  him  with  having  committed  an  offence 
as  a  principal  offender,  even  although  he  has 
only  counselled  the  commission  of  such  offence. 
The  evidence  given  here  shows  that  this  invoice 
was  false  in  a  material  pai-ticular.  With  regard 
to  sect.  7,  it  is  clear  tnat  the  provisions  in  the 
latter  part  of  the  section  with  regard  to  a  prosecu- 
tion under  sect.  3  do  not  apply  to  the  council  of  a 
county  or  a  borough,  but  only  to  a  person 
aggrieved,  and  any  body  or  association  authorised 
in  that  behalf  by  the  Board  of  Agriculture. 

Avory,  K.C.  in  reply. — It  was  expressly  decided 
in  Derbyshire  v.  Houlieton  (76  L.  T.  Kep.  624 ; 
(1897)  1  Q.  B.  772)  that  to  constitute  the  offence, 
under  sect.  27  of  the  Sale  of  Food  and  Drugs 
Act  1875,  of  giving  a  false  warranty  in  writing 
to  a  purchaser  in  respect  of  an  article  of  food, 
guilty  knowledge  is  necessary,  and  to  convict 
a  person  under  uie  section  it  is  necessary  to  show 
that  such  person  when  he  gave  the  warranty 
knew  that  the  warranty  was  false.     That  prin- 
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ciple  is  exactly  applicable  to  the  present  case. 
[Lord  Alybbstone,  G.J.  referred  to  Pearke, 
Winston,  and  Tee  Limited  y.  Ward  (87  L.  T.  Bep. 
51 ;  (1902)  2  K.  B.  1).] 

Lord  Alverstonk,  O.J. — On  one  or  two  points 
raised  in  this  case  I  have  very  great  difficulty, 
but,  as  there  are  other  points  raised,  I  will  deal 
of  course  with  the  whole  of  them.  The  pro- 
secution was  for  unlawfully  causing  or  permitting 
an  inyoice  and  description  of  the  gc^s  to  be  given 
to  the  purchaser  which  was  false  in  a  material 
particular  to  the  prejudice  of  the  purchaser. 
K'ow,  the  first  point  which  is  raised  by  the  first 
question  asked  us  is  whether  the  prosecution  can 
be  entertained  at  all,  because  the  samples  upon 
which  the  magistrate  came  to  the  conclusion  that 
the  stuff  did  not  contain  the  stated  amount  of 
phosphates  had  not  been  taken  in  the  way  contem- 
plated by  the  Fertilisers  Act  1893,  and  of  course, 
if  a  buyer  or  the  person  prosecuting  had  purported 
to  rely  upon  sub- sect.  5  of  sect.  5  of  that  Act  for 
the  purpose  of  proving  his  case,  I  think  Mr. 
Avoiy's  point  upon  that  would  have  been  a  very 
good  one.  But  it  seems  to  me  quite  impossible 
to  say  that  in  this  Act  the  taking  of  the  sample 
in  a  particular  way  or  the  taking  of  the  sample 
at  all  by  the  buyer  and  submitting  it  to  a  dis- 
trict analyst  is  a  condition  precedent  to  the 
prosecution.  It  is  only  necessary  on  that  point 
to  say  that  there  is  nothing  which  corresponds 
with  sect.  20  of  the  Food  and  Drugs  Act  of  1875 
which  necessitates  the  analysis  being  t«ken  before 
the  buyer  can  proceed,  and  I  think  the  argument 
of  Mr.  Herbert  Smith  is  well  founded,  that  sect.  7 
only  imposes  a  condition  which  ma^  involve  an 
analysis  of  samples  taken  in  a  certain  way  in  the 
case  of  prosecution  by  the  persons  aggrieved  or 
by  other  bodies  or  associations;  but  it  cannot 
be  said  that  when  there  is  a  prosecution  insti- 
tuted by  the  council  of  any  county  or  borough, 
as  this  was,  that  there  is  any  necessity  for  taking 
samples  in  a  particular  manner.  Further,  1 
should  have  thought  certainly  it  is  open  to  argu- 
ment and  will  have  to  be  considered,  whether 
there  may  not  be  oases  of  ofEences  for  sending  a 
false  invoice  or  for  causing  or  permitting  a 
false  invoice  or  a  false  description  which  do  not 
require  any  analysis  at  all.  Then,  with  regard  to 
the  way  in  which  that  point  was  raised,  the  ana- 
lyses as  such  were  not  rolled  upon,  but  the  people 
who  had  analysed  samples  of  the  articles  debvered 
were  called  as  witnesses,  and  were  examined  in 
the  ordinary  way.  Whether  the  samples  were  satis- 
factorily taken,  whether  the  analysis  was  correct, 
was  a  question  of  fact  for  the  magistrate,  and 
we  should  not  have  any  right  to  review  it.  There- 
fore upon  the  first  point,  that  the  necessity  for 
the  samples  being  taken  in  a  particular  way  is  a 
conation  precedent  to  this  prosecution,  in  my 
opinion  fails.  The  next  point  that  arises  is  not 
directly  raised  in  the  questions  which  are  sub- 
mitted to  us,  but  I  think  is  involved,  and  I  take 
it  first,  because,  after  hearing  the  able  argu- 
ments on  both  sides,  I  have  come  to  a  clear  con- 
clusion about  it.  It  was  suggested  on  behalf  of 
the  appellant  that,  inasmudi  as  the  statement 
upon  the  face  of  the  invoice  was  a  state- 
ment that  it  contained  38  to  45  per  cent,  total 
phosphates  "minimum  guaranteed  subject  to 
conditions  printed  at  the  back  hereof,"  and 
inasmuch  as  it  was  an  article  in  which  the 
actual  percentage  must  be  a  matter  of  uncer- 


tainty, it  could  not  be  taken  that  there  was 
any  evidence  of  an  invoice  or  a  trade  description 
wmch  was  false  in  a  material  particular.  After 
consideration  and  listening  to  the  very  able  argu- 
ment of  Mr.  Herbert  Smitb,  I  think  that  point  is 
not  good  in  favour  of  the  appellant.  I  think  the 
Act  does  intend  that  the  prima  facie  description 
of  the  percentage  shall  be  a  warranty,  and  that 
it  may  be  an  offence  if  an  invoice  containing 
that  warranty  is  not  delivered  with  the  article. 
That  is  sub-sect  (a)  of  sect.  3  (1).  Now,  the  par- 
ticular condition  here  is,  "  minimum  guaranteed 
subject  to  the  conditions  printed  at  the  back 
hereof."  Those  conditions  are  for  this  purpose — 
that  if  the  analysis  is  below  the  minimum  per- 
centage of  total  phosphates,  the  seller  will  make 
a  pro  rata  allowance.  That  refers,  as  far  as  the 
invoice  is  concerned,  to  a  particular  mode  of 
sampling,  and  to  a  particular  mode  of  testing 
whether  or  not  the  pnosphates  are  right.  How- 
ever,  it  seems  to  me  that  those  clauses,  pat  in 
for  the  protection  of  the  seller  and  in  order  to 
enable  him  to  get  assessed  in  a  certain  way  what 
the  price  should  be,  are  not  sufficient  to  negative 
the  view  that  there  was  a  warranty  on  the  face  of 
this  invoice  that  there  was  a  minimum  of  38  per 
cent.,  and  it  does  not  prevent  that  guarantee  or 
warranty  from  being  an  invoice  or  description 
false  in  a  material  particular.  I  now  come  to 
the  last  part  of  the  case,  in  which  I  have  felt,  and 
still  feel,  the  very  gravest  doubt.  It  seems  to  me 
I  must  decide  it  with  reference  to  tJie  general 
purview  of  this  Act,  applying  the  principles  of 
law  which  apply  to  cases  of  such  offences.  The 
question  is  whether  or  not  there  was  any  evidence 
on  which  this  gentleman  as  managing  director 
could  be  convicted  of  the  offence  of  causing  or 
permitting  the  invoice  or  description  of  the 
article  to  be  false  in  any  material  particular. 
The  facts  are  that  as  managing  director  he  was 
cognisant  of  the  form  of  the  invoice,  which  con- 
tains a  guarantee  of  a  minimum  quantity ;  that 
he  sent  the  letters  of  the  7th  and  10th  Feb. 
1902,  which  letters  do  not  to  my  mind  go  further 
than  indicating  or  proving  tiie  same  fact — 
namely,  that  he  knew  that  basic  slag  contained 
various  proportions,  and  that  the  proportion  was 
uncertain  and  might  vary  and  have  to  be  ascer- 
tained in  a  particular  way ;  that  in  the  ordinary 
way  of  business  sales  of  basic  slag  would  come 
under  his  notice,  and  that  invoices  with  a 
guarantee  would  not  be  sent  out  in  the  ordinary 
course  without  his  knowledge ;  but  there  was  no 
evidence  that  he  saw  the  particular  invoice  sent 
out  from  the  London  firm.  The  difficult  ques- 
tion is  whether  or  not,  the  invoice  in  this  case 
having  filled  in  in  ink  "  38  to  45  per  cent.,"  it  is 
necessary  that  there  should  be  evidence  of  the 
person  charged  having  the  sending  out  of  this 
particular  notice,  and  seeing  it  or  knowing  tibtat 
it  contained  that  description  of  these  particular 
goods.  After  great  doubt»  and  a  doubt  which  is 
not  altogether  removed,  I  come  to  the  conclusion 
that  there  was  evidence  on  which  this  gentieman 
could  be  convicted.  The  Act  is  obviously  passed 
for  the  protection  of  the  purchasers  of  these 
manures  and  fertilisers  who  will  not  be  able  to 
analyse  it  for  themselves,  and  who  in  nine  cases 
out  of  ten  will  not  take  any  steps  to  analyse  it  and 
use  the  stuff,  and  perhaps  not  know  whether  it 
was  good  or  not.  In  order  to  protect  them  it  is 
made  a  statutory  duty  that  an  invoice  shall  be 
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aant  stating  the  name  of  the  article,  whether  it  is 
an  artificially  oompoonded  article  or  not,  and 
what  is  the    least    percentage    of    the    phos- 
phates  contained  in   the   article,    and   if   that 
is  not  sent  there  is  a  statutory  offence;   and 
thtfeforo  it  seems  to  me  that  the  manager  of 
snch  a   business   mast  know  and  be  taken  to 
know  that  with  every  parcel  of  articles  or  stnff  sent 
out  an  invoice  which  contains  the  statement  of 
the  minimum  quantity  must  g^  with  it.    Now, 
that  being  the  first  duty  of  the  persons  who  carry 
on  this    business,  and  this    gentleman  against 
whom  iaformation    was  laid  being  the  London 
manager,  the  second  offence  is  if  he  causes  or 
permits  any  invoice  or  description  of  the  article 
Sold  by  him  to  be  false  in  any  material  particular. 
To  be  false  there  does  not  mean,  if  I  may  use 
the  expression,  corruptly  false,  but  to  be  untrue. 
The  difficulty  arises  from  the  words  "  causes  or 
permits   any   description  of    the   article  to  be 
Mae.*'    *' Causes"  would  |>nmd/aci6  involve  the 
man  taking  a  part  in  the  act.    But  the  Legisla- 
tare  has  put  in  the  wider  word  '*  permit.'     Of 
ooorse  one  has  to  face  the  view  that,  unless  there 
are  either  express  words   or  necessary  implica- 
tions for  a  criminal  offence,  guilty  knowledge  is, 
as  a  rule,  neoeesary.    The  list  of  cases  with  the 
exoeptions  are  to  be  found  stated  in  the  judgment 
of  my  brother  Wright  in  the  case  of  Sherras  v. 
De  Butten  (72  L.  T.  Eep.  389 ;  (1895)  1  Q.  B.  918), 
and  we  have  had,  of  course,  to  consider  it  with 
reference  to  different  sections  of  the  Food  and 
Drags  Act    I  have  come  to  the  conclusion  that 
the  word   "permit"   was  inserted  in  order  to 
indade  the  case  of  a  false  description — a  descrip- 
tion false  in  fact  which  has  been  sent  out  by  the 
permission  of  the  person  whose  goods  are  being 
sent  out  with  it  or  who  is  the  manager  of  the 
works  from  which  the  goods  go  out.    I  have  not 
dealt  with  perhaps  the  difficulty  I  indicated,  that 
it  may  be  said  he  did  not  permit  the  description 
to  be  fiJse.    He  did  not  permit  it  in  the  sense  of 
allowing  this  particular  description  to  be  false. 
I  think  to  found  an  argument  upon  the  curious 
form  of  that  phrase  in  that  sub-section  woald  be 
defeating  the  intention  of  the  Act,  and  I  think 
that  sub-sect,  (h)  was  meant  to  be  a.  wide  sub- 
section,  indicating  that  the  persons  who  in  the 
course  of  their  business  caused  or  permitted  to  be 
sent  out  an  invoice  which  was  in  fact  false  were 
to  be  guilty  of  the  offence  under  sub-sect.  (6).    In 
one  sense  it  would  be  more  satisfactory  if  we  had 
a  Uttie  more  information  given  as  to  what  the 
course  of  dealing  was  in  regard  to  the  way  in  which 
the  invoices  were  prepared  and  allocated  to  the 
particular  goods,  because  the  contract  which  is 
handed  up  to  us  shows  there  are  various  percent- 
ages for  the  different  kind  of  phosphates,  and  some 
different  percentages  of  phosphates  even  coming 
from  the  same  place.  But  I  come  to  the  conclusion 
that  there  was  evidence  upon  which  the  tribunal 
ooold  come  to  the  conclusion  that  the  manager 
had  caused  it  or  permitted  it,  and,  with  regard  to 
aiding  and  abetting,  it  cannot  be  said  that  he  aided 
and  abetted  the  commission  of  it,  but  I  think  it 
might  be  suggested  that  he  aided  and  abetted 
the  causing  of  it,  or  that  he  permitted  it.    What- 
ever view  oe  taken,  I  think  it  is  too  narrow  a 
construction  of  this  particular  sub- section  to  say 
that  there  must  be  greater  evidence  of  guilty 
knowledge  on  the  part  of  the  person  changed 
than  ia  to  be  found  in  the  statement  made 


as  to  the  part  he  had  to  play  or  did  play.  There- 
fore on  all  the  grounds,  though  with  considerable 
hesitation  on  the  last,  I  think  that  this  appeal 
should  be  dismissed. 

Wills,  J. — I  come  to  the  same  conclusion,  and 
I  agree  with  almost  evervthing  that  has  fallen 
from  my  Lord,  and  so,  witn  regard  to  all  except 
the  last  point,  I  do  not  propose  to  add  anything 
to  what  he  has  said  on  the  other  points.      1 
should  like  to  add  a  word  or  two  on  this  question 
whether  the  offence  under  sect.  3  has  been  com- 
mitted or  not,  because  the  only  respect  in  which 
I  venture  to  differ  from  my  Lord,  and  in  which 
I,  do  not  feel  the  same  difficulty,  is  in  dealing 
with  that  section  and  applying  it  to  the  present 
case.  I  entirely  agree  that  it  is  a  good  sound  prin- 
ciple, which  I  think  ought  not  to  to  lost  sight  of  in 
construing  legislation  of  this  kind,  that  primd 
facte  an  offence  against  the  criming  law  has  not 
been  committed  unless  there  is  what  is  commonly 
called  mens  rea.    Peruaps  in  this  case  it  is  fair 
to  say  that  additional  strength  is  given  to  that 
argument  by  the  possibility  of  constraing  sect.  1 
as  giving  a  civil  remedy  and  sect.  3  as  giving  a 
criminal  remedy,  and  it  might  be  said  that  there 
is  an  ample  civil  remedy  by  giving  damages  for 
a  breach  of  warranty,  and  that  therefore  there 
is  unusual  ground  for  saying  that  with  regard  to 
sect.  3  the  ordinary  principle  should  be  applied 
that  you  must  have  mena  rea  in  order  to  consti- 
tute ar.  offence  against  the  criminal  law.    But 
then  one  must  remember  that  there  is  a  great 
body  of  modem  legislation  in  which  for  great 
public  purposes  and  for  the  benefit  of  the  com- 
munity ofrences  are  constituted  where  it  is  clear 
from  the  language  or  from  the  necessary  impli- 
cation that  that  d'v^trine  was  not  intended  to 
apply,  and  the  reai  question  that  one  has  to 
consider  here  is  whether  the  general  nature  of 
the  Act  and  the  mischief  it  was  intended  to  meet 
and  the  other  provisions  of  the  Act  lead  one  to 
the  conclusion  that  it  was  not  intended  in  this 
case  that  the  guilty  mind  should  be  an  ingredient 
in  the  offence  constituted.  I  cannot  help  thinking 
that,  from  the  fact  of  legislation  at  all  having 
been  entered  upon  with  regard  to  this  subject 
there  must  have  been  at  the  time  it  was  passed 
a  very  serious  grievance  to  be  dealt  with,  and 
one  can  appreciate,   I    think,  what  the  nature 
of  the  mischief  was.     Both  fertilisers  and  food 
stuffs  pass*  very  largely  into  the  hands  of  very 
small  people  to  whom  the  civil  remedy,  especially 
coupled  with  the  minimising  terms  as  to  damages 
which  are  contained  in  this  contract,  is  worthless. 
There  are  two  subjects  dealt  with — ^the  fertilising 
materials  and  the  feeding  stuffs — and  one  would 
think   that  exactly  the    same    mischiefs   would 
occar  in  respect  to  each  of  those,  and  that  exactly 
the  same  principles  would  dictate  the  course  of 
the  legislation  and  the  effect  to  be  given  to  it. 
With  regard  to  the  feeding  stuffs,  it  is  perfectiy 
clear  that  the  corresponding  offence  does  not 
involve  any  kind  of  guilty  Knowledge,  because 
sub-pect.  (e)  of  sect.  3  (1)  clearly  constitutes  an 
offence  if    in  fact  feeding  stuff  is  sold  which 
contains  any  ingredients  deleterious  to  cattie  or 
worthless  for  feeding  purposes  and  not  disclosed 
at  the  time  of  the  sale.     Now,  when  we  deal 
with  sub- sect.  (&),  it  is  quite  true  that  the  lan- 
guage is  different,  and  1  can  see  why  it  was. 
Parliament,  or  the  draftsman  of  the  Act,  had 
been  dealing  first  with  the  necessity  of  having  an 
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invoice  delivered  which  should  satisfy  seek.  1. 
That,  I  think,  was  done  in  this  instance,  because 
I  think  that  the  conditions  on  the  back  did  not 
qualify  the  guarantee  that  38  per  cent,  is  a 
minimum,  but  only  provided  for  minimising  the 
damage  to  the  seller  in  case  he  should  break  the 
warranty.  Then  naturally  enough  the  draftsman, 
having  dealt  with  the  question  of  delivery  of  the 
invoice,  in  sub- sect.  3  proceeded  to  deal  with 
the  things  to  be  guarded  against  in  respect  of 
the  phosphates  and  fertilisers  in  language  which 
was  applicable  to  the  invoice  which  was  in  his 
mind.  But  it  seems  to  me  that  it  deals  essen- 
tially with  the  same  class  of  derelictions  with 
regard  to  fertilisers  as  sub-sect,  (c)  deals  with  in 
respect  of  derelictions  with  regard  to  feeding 
stuffs.  What  are  the  words  P  That  he  commits 
the  offence  if  he  permits  any  invoice  of  the 
article  sold  by  him  to  be  false  in  any  material 
particular.  Now,  inasmuch  as  the  thing  which 
is  described  by  the  article  as  being  false  is  an 
invoice,  I  cannot  help  thinking  that  "false" 
means  a  thing  which  tells  an  untruth,  and  it  does 
not  mean  anything  more  than  that  he  is  not  to 

Eermit  an  invoice  with  any  of  these  articles  sold 
y  him  to  be  untrue  in  any  material  particular 
to  the  prejudice  of  the  purchaser.    If  that  is  so, 
that  gave  the  purchaser  neither  a  more  nor  a  less 
extensive    remedy    than    the    purchase    of    the 
feeding  stuffs  has  under  the  corresponding  sub- 
sect,  (c),  although  that  is  not  expressed  in  the 
same  language.    I  think  the  words  "permit  an 
invoice  to  be  false  "  were  used  for  the  very  pur- 
pose of    giving    the    ampler  protection    to  the 
purchaser  of  insuring  that  the  persons  who  were 
concerned  in  sending  out  these  invoices  should 
take  some  pains  to  ascertain  whether  they  are 
true  or  not,  and  that  they  should  not  be  able  to 
shelter  themselves  simply  by  saying, "  You  cannot 
show  that  we  did  not  know  that  this  was  per- 
fectly genuine  and  correct."    It  has  been  pressed 
in  the  course  of  the  argument  here,  and  in  the 
argument  which  was  used  in  the  court  below, 
tha^  t  ^ere  was  a  difficulty  on  the  part  of  the 
seller  in  ascertaining  (inasmuch  as  ne  did  not 
make  this  product   or  this  artificial  compound) 
what  its  exact  composition  is.    But  he  is  quite 
capable  of  doing  that  for  the  purpose  of  estimat- 
ing the  price,   because  the  very  contract  with 
which  we  have  to  deal,  and  which  is  before  us, 
contains  three  prices  for  the  Wednesb^ry  article, 
and    the   percentage   varies   from  30  up   to   38 
as    the    minimum.     Inasmuch   as   the  different 
prices  are  fixed  as  to  their  different  articles,  it  is 
quite  plain  that  the  seller  had  the  knowledge  which 
he  thought  sufficient  to  enable  him  to  fix  the 
price,  and  I  think,  that  being  the  case,  it  is  not  at 
all  unreasonable  that  he  should  be  called  upon  to 
take  some  little  pains  to  ascertain  that  he  does  not 
sell  as  containing  a  minimum  of  38  that  which 
contains  only  a  minimum  of  30  to  31,  because  the 
damages  which  are  recoverable  under  the  other 
terms  of  the  contract — the  terms  indorsed  at  the 
back  of  the  contract,  which  provided  merely  for 
a  pro  rata  diminution  of  the  price — are  really 
useless.    This   stuff  being  clearly    liable  to   fate 
bought  and  probably  bought  on  the  largest  scale, 
taking  the  aggregate  altogether,   by  small   and 
poor  people  who  cannot  afford  to  have  it  analysed 
and  would  not  know  what  the  process  was  if  they 
did  require  it,  is  to  my  mind  a  strong  argument 
for  siying  that  the  Act  of  Parliament  really  did 


mean  to  give  this  remedy  in  case  statements  were 
untrue  in  point  of  fact.  I  am  further  fortified  in 
that  by  thn  fact  that  under  sect.  6,  where  plainly 
knowledge  would  be  reasonably  inferred  as  an 
ingredient  to  the  offence,  there  the  words 
"knowingly  and  fraudulently"  are  used.  For 
these  reasons  I  think  that  the  magistrate  arrived 
at  a  sound  and  proper  legal  conclusion  in  con- 
victing. 

CHA.NNELL,  J. — I  am  of  the  same  opinion  as 
regards  the  result,  but  I  am  afraid  I  cannot  agree 
as  to  all  the  reasons  that  have  been  given  for 
that  result.    Dealing  with  the  first  point,  as  to 
sending  the   samples  to  the  analyst,  I  entirely 
agree.    The  statute   provides  a  convenient  and 
useful  mode  for  ascertaining  the  quality  of  the 
article,   and  it  ought,  as  a  general  rule,    to  be 
observed.    Proof  of  deficiency  in  quality  should 
be  given  in  a  way  provided  by  the  Act,  but  if  you 
can  prove  it  to  the  satisfaction  of  the  tribunal 
otherwise,  you  are  entitled  to  do  so,  although 
certainly  the  best  way  of  doing  it  is  to  adopt  t^e 
machinery  provided  by  the  Act,  and  certainly  if 
you  want  to  put  in  an  analysis  and  not  the  sworn 
testimony  you  must  follow  accurately  the  pro- 
cedure  of  the  Act.    Now,  the  next  question  that 
arises,  and  it  perhaps  only  arises  incidentally,  as 
my  Lord  has  pointed  out,  is  as  to  whether  or  not 
this  particular  invoice  was  a  compliance  with  the 
1st  section  of  this  Act  of  Parliament.    I  think 
that  if  the  true  construction  of  the  invoice  was, 
"Although  I  state  the  minimum  peroenta^^e  is 
38  per  cent.,  I  tell  you  also  that  I  do  not  know 
whether  that  is    the  percentage  or  not,  and    I 
cannot  ascertain  it,  and  if  it  is  not  I  do  not  make 
any  warranty    about  it,  but    there  shall  be   a 
pecuniary  allowance,"  I  think  that  if  that  were 
the  true  construction  of  the  invoice  it  would  not 
be  a  compliance  with  sect.  1  of  the  Act.    But 
there  is  considerable  doubt,  when  you  look  at  the 
invoice  as  a  whole,  whether  or  not  it  means  that 
and  whether  there  is  not  a  guarantee  on  the  invoice 
itself  that  the  percentage  is  38  with  an  agreed 
mode    of    ascertaining    the    damages   for   the 
breach  of  warranty  if  there  is  a  breach  of  war- 
ranty.   If  it  is  the  latter,  it  is  a  complianoe  with 
sect,  1.    But  the  difficult  question  in  this  case  is 
as  to  the  construction  of  sect.  3,  and  especially 
clause   (b)  of  sect.  3.     In  reference  to  that,  I 
cannot  agree  that  mens  rea  is  not  a  constituent 
element  of  the  offence.    I  think  it  is.    Such  ques- 
tions always  depend  upon  the  language  used  in  the 
Act.    Of  course,  in  considering  the  language  yon 
consider  also  the  object  and  possible  intention  of 
the  Legislature.     To  my  mmd  it  is  impossible 
without  contradiction  in  language  to  say  that  a 
man  can  be  convicted  of  permitting  the  invoice 
to  be  false  if  he  believes  it  to  be  true,  and,  if 
that  is  sound,  then  mens  rea  is  an  element  of 
this  offence.    I  think  if  you  look  at  the  whole 
of  this  section,  comparing  (a)  and  (&),  that  the 
language  necessarily  involves  as  to  sub-sect  (h) 
that  mens  rea  is  an  element  of  the  offence.     The 
first  clause  (a)  is  "fails  without  reasonable  excuse  " 
to    comply    with  the  provisions  of  the  Act  of 
Parliament  about  delivering  the  invoioe.     If  a 
reasonable  excuse  could  be  admitted  for  that,  why 
should  it  not  be  admitted  for  the  next.    But  the 
words  are  not  there.    The  reason  the  words  are 
not  there  is  because  they  would  make  the  whole 
thing  perfect  nonsense.    How  could  tiie  Legis- 
lature or  anybody  else  say  if  a  man  permito  a 
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ibinf?  to  be  false  without  reasonable  ezonse  P  It 
wonld  be  a  oontradiotion  in  terms,  and  that  is 
beoaDse  a  man  cannot  permit  a  thing  to  be  false 
if  be  belioTes  it  to  be  true.  So  that  I  personally 
think  that  in  this  clause  mens  rea  is  an  element 
of  the  offence.  But  then  the  Act  of  Parliament, 
taking  it  as  a  whole  and  sects.  1  and  3  together, 
undoubtedly  puts  an  obligation  upon  the  seller  of 
this  kind  of  lui^icle  to  see  that  his  statements  are 
correct,  and  I  concur  in  this  judgment  because  I 
think  there  was  evidence  upon  which  the  magis- 
trate could  find,  and  I  suppose  he  means  to  find, 
that  in  stating  in  this  invoice  a  minimum  per- 
centage without  taking  any  steps  whatever  to 
ascer^in  whether  it  was  true  or  not,  and  it  was  in 
fact  untrue,  consequently  it  seems  to  me  that  in 
the  reasonable  sense  of  the  words  he  can  be  said 
to  have  permitted  it  to  be  false.  That  is  because 
he  carried  on  his  business  in  such  a  way  that  the 
invoice  was  sent  out  with  a  statement  that  in 
fact  was  incorrect.  He  took  no  steps  whatever  to 
ascertain  whether  or  not  in  the  particular  parcel 
of  goods  to  which  that  invoice  was  to  be  applied 
there  was  or  was  not  this  percentage.  Upon  that 
view  of  the  case  we  cannot  interfere  with  the 
decision  of  the  magistrate.  I  agree  with  the 
other  members  of  the  court  in  saying  the  appeal 
onght  to  be  dismiwed.     j^g,^t  accordingly. 

Solicitors :    Harries,    WUkineon,   and  Baikes  ; 
Nicholson,  Patterson,  and  Freeland. 
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COURT    OF    APPEAL. 

Feb.  26  and  27. 

(Before  Williams,  Stiblino,  and 
Mathew,  L.JJ.) 

GODSTOKB  RUBAL  DiSTBICT  GOUNCIL  V,  GaTBB- 
HAM  IJbBAN  DiSTBICT  GOTINCXL.  (a) 

Local  government  —  AUeraiion  of  houndariee-^ 
Creaiion  of  new  urban  district — Separation  from 
rural  district — Adjustment  of  property  and  Ha- 
bUities — Loss  of  income  from  rates  of  new  die- 
tHct—Local  Government  Act  1888  (51  &  52  Vict. 
5.  41),  s,  62. 

A  parish  forming  part  of  a  rural  district  was 
made  a  separaie  urban  district  by  an  order  of 
the  county  council  under  the  Local  Qovem- 
meni  Acts  1888  and  1894.  Before  the  sepa- 
ration the  contributions  out  of  the  rates  of  that 
parish  towards  the  expenses  of  the  maintenance 
of  the  highways  in  the  rural  district  largely 
exceeded  the  cost  of  maintaining  the  highways 
in  that  parish. 

The  rural  district  council  claimed  that  their 
income  and  expenses  were  thvks  affected  by  the 
order,  and  that  this  was  a  matter  to  be  adjusted 
under  sect.  62  of  the  Local  Oovemmeut  Act  1888. 

Held  (affirming  the  judgment  of  Wright,  /.),  that 
this  1008  a  matter  requiring  adjustment  under 
sect.  62  of  the  Local  Cfovemment  Act  1888. 

Appbal  of  the  defendants  from  the  judgment  of 
Wright,  J.  upon  a  special  case  stated  by. an 
arbitrator. 

(4)  Baportad  bj  J.  H.  Wiluams,  Esq.,  B*rrister-at-Lftw 


The  plaintiffs  made  a  claim  upon  the  defen- 
dants alle^ng  that  they  were  affected  in  respect 
of  their  income,  liabilities,  and  expenses  by  an 
order  made  under  the  Local  Government  Acts 
1888  and  1894,  and  that  they  were  entitled  to  have 
that  claim  adjusted  by  arbitration  under  sect.  62 
of  the  Local  Government  Act  1888. 

The  defendants  denied  that  there  was,  in 
respect  of  the  said  claim,  any  matter  requiring 
adjustment  under  sect.  62. 

Thereupon  the  parties  agreed  to  appoint  an 
arbitrator  to  determine  whetner,  in  respect  of  the 
said  claim,  there  was  any  matter  requiring  adjust- 
ment under  sect.  62. 

The  arbitrator  made  his  award  in  the  form  of  a 
special  case,  which  was  as  follows : 

1.  In  the  year  1864  the  GhKlstone  Highway  Distriot 
was  formed  under  the  proTisions  of  the  Highway  Aot 
1862.  It  oonsisted  of  the  following  parishes — namely, 
Bletohingley,  Chelaham,  Crowhors^,  Farleigh,  Godetone, 
Home,  Limpefield,  Lingfield,  Ozted,  Tandridge,  Tats- 
field,  Titsey,  Walingham,  Woldingham,  and  Caterbam. 
The  area  of  the  Qodstone  Union,  being  the  Bnral  Sani- 
tary Disttiot  of  Godetone,  oonsUted  of  the  same  pariahee 
with  tbe  exception  of  tbe  parish  of  Lingfield  which  was 
in  the  Eaet  Grinstead  Union.  The  said  parish  of  Ling- 
field wae  transferred  to  Godetone  nnder  tbe  provisioDB 
of  the  Local  Government  Aot  1894  as  and  from  the 
appointed  day.  The  area  ani  popnlation  and  aeeesaable 
valne  of  and  lengths  of  road  in  tbe  said  several  parishee 
are  shown  in  tbe  doonmente  marked  "  A "  bereanto 
annexed  which  is  to  be  deemed  part  of  this  case. 

2.  In  the  year  1894,  by  virtue  of  the  proviaions  of  tbe 
Local  Government  Act  1894,  the  Rural  District  Council 
of  Gh)dstone  became  tbe  saccessore  of  tbe  Boral  Sani- 
tary Aathority  of  GhKlstone,  and  of  the  Gtodstone  Dis- 
trict Highway  Board,  and  tbe  Godstone  District  High- 
way Board  ceased  to  exist,  and  all  tbe  powers,  dnties, 
and  liabilities  of  tbe  Boral  Siudtary  Authority  of 
Godstone  and  of  the  GkKlstone  District  Highway  Board 
were  transferred  to  the  Rural  District  Connoil  of 
Gof^  stone. 

2a.  By  sect.  29  of  the  Local  Government  Act  1894  it 
is  provided  that  the  expenses  inonrred  by  the  council  of 
a  rural  district  sball  be  defrayed  in  manner  directed  by 
the  Public  Health  Act  1875  with  respect  to  expenses 
inonrred  in  the  execution  of  that  Act  by  a  rural  sani- 
tary authority,  and  the  provisions  of  tbe  Public  Health 
Acts  with  respect  to  those  expensci  sball  apply  acoord- 
ii^gly*  provided  tbat  highway  expenses  shall  be  defrayed 
as  general  expenses. 

3.  On  tbe  18tb  Oct.  1898  the  County  Council  of 
Surrey,  in  pursuance  of  tbe  provisions  of  tbe  Local 
Ghivemment  Acts  1888  and  1894,  made  an  order  consti- 
tuting tbe  parish  of  Caterbam  a  special  urban  district ; 
and  on  tbe  16 tb  Feb.  1899  the  said  order  was  (with 
certain  alterations)  confirmed  by  tbe  Local  Government 
Board.  Each  of  the  said  several  orders  of  Oct.  1898 
and  Feb.  1899  is  deemed  to  be  part  of  this  case. 

4.  Under  tbe  said  orders  the  parish  of  Caterbam 
ceased  to  form  part  of  tbe  Rural  District  Council  of 
Godstone,  and  was  converted  into  and  constituted  an 
urban  district,  and  tbe  highways  thereof  have  been 
since  tbe  17tb  April  1899  under  the  separate  control 
and  management  of  tbe  Caterbam  Urban  District 
Council,  and  tbe  parish  of  Caterbam  has  ceased  to  con- 
tribute towards  tbe  highway  expenses  of  the  Rural 
District  Co5incil  of  Godstone. 

5.  The  Rural  District  Council  of  Godetone  proposed 
before  me  to  prove  that,  during  the  three  years  preceding 
the  1st  April  1899,  and  while  tbe  parish  of  Caterbam 
was  part  of  tbe  district  of  tbe  Rural  District  Council  of 
Godstone,  the  said  Rural  District  Connoil  of  Gk>dstone 
received  from  rates  levied  in  the  parish  of  Caterbam  for 
highway  pnzposee  a  sum  considerably  greater  than  that 
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expended  daring  the  eame  period  by  the  said  Baral  Dis- 
triot  Counoil  of  Godstone  in  respeot  of  the  maiatenuioe 
and  repair  of  highways  in  the  said  pariah  of  Caterham. 
They  tendered  the  doonment  marked  "  B  "  herevrith  an- 
nexed (which  is  to  be  taken  as  part  of  this  ease)  aa  show- 
ing the  half-yearly  expenditure  upon  highways  in  the 
parish  of  Caterham  and  the  remainder  of  the  rural  dis- 
triot  of  Gh>dBtone  during  the  six  half  years  to  the  31st 
March  1899 ;  the  assessable  value  of  the  parish  of  Cater- 
ham and  the  remainder  of  the  Bural  Distriot  Council  of 
GK>dstone,  upon  which  general  expenses  were  apportioned 
in  respect  of  such  half  years ;  the  half-yearly  contribu- 
tions by  Caterham  towards  highways  expenses  and  the 
half-yearly  excess  of  contribution  over  expenditure. 
The  Urban  Distriot  Counoil  of  Caterham  admit  for  the 
purpose  of  this  case  the  correcfcness  of  the  facts  stated 
in  this  document,  but  contend  that,  assuming  the  facts 
to  be  as  therein  stated,  there  is  no  matter  requiring 
adjustment  under  the  provisions  of  sect.  62  of  the  Locid 
Gh>vernment  Act  1888. 

6.  The  Bural  District  Council  of  Godstone  make  a 
claim  against  the  Urban  District  Council  of  Caterham 
for  that  their  income,  liabilities,  and  expenses  incurred  in 
respeot  of  the  maintenance  and  repair  of  highways  are 
affected  by  the  said  order  by  reason  of  loss  of  contribu- 
tions from  the  parish  of  Caterham  to  the  maintenance 
and  repair  of  highways  in  the  Godstone  Bural  Distriot, 
that  is  to  say,  that  the  contributions  which  have  been 
withdrawn  from  the  Godstone  Bural  District  Council  in 
consequence  of  the  said  orders  exceed  what  it  cost  the 
oouncU  to  maintain  the  highways  in  the  parish  of 
Caterham  in  proper  repair,  and  by  reason  of  the  Increase 
in  the  rates  for  liie  maintenance  and  repair  of  highways 
in  Godstone  Bural  District  in  consequence  of  having 
lost  the  contributions  from  the  parish  of  Caterham  by 
the  operation  of  the  said  orders;  and  the  Godstone 
Bural  Distriot  Council  allege  that  they  are  entitled  to 
have  the  said  claim  adjusted  by  arbitration  under  the 
provisions  of  sect.  62  of  the  Looal  Government  Act 
1888. 

7.  The  Urban  Distriot  Counoil  of  Caterham  allege 
that  in  respect  of  the  said  claim  there  is  no  matter 
requiring  adjustment  under  the  provisions  of  the  said 
seotion  of  the  said  Act. 

8.  I  was  of  opinion  that  the  claim  is  a  matter  requir- 
ing adjustment  under  the  provisions  of  sect.  62  of  the 
Local  Government  Act  1888,  but  hate  consented  to 
deliver  this  my  award  in  the  form  of  this  special  case 
hereinbefore  set  out. 

9.  And  I  award  that  the  said  claim  Ib  a  matter  for 
adjustment  under  the  said  section  of  the  said  Act ;  and 
I  award  and  direct  that  the  Urban  District  Council  of 
Caterham  do  pay  to  the  Bural  Diatrict  Council  of 
Godatone  their  coats  of  the  reference  and  alao  the  ooats 
of  this  my  award. 

If  the  court  is  of  opinion  that  the  contention  of  the 
Urban  District  Council  of  Caterham  is  correct  in  law, 
then  judgment  is  to  be  entered  for  them  with  costs.  It 
the  court  is  of  opinion  that  the  contention  of  the  Bural 
District  Council  of  Godstone  is  oorreot  in  law,  then 
judgment  is  to  be  entered  for  them  for  a  declaration  thi^ 
they  are  entitled  to  have  their  said  claim  adjusted  by 
arbitration  under  the  provisions  of  sect.  62  of  the  Looal 
Government  Act  1888  with  costs. 

It  v^as  stated  that  the  loss  to  the  Godstone 
Rural  District  was  about  6001.  a  year,  being  the 
amount  by  which  the  receipts  from  highway  rates 
in  Caterham  exceeded  the  expenses  of  maintain- 
ing the  highways  in  Caterham ;  and  that  the 
capitalised  value  of  that  sum  was  36,0002. 

Clause  8  of  the  order  constituting  the  new 
Urban  Distriot  of  Caterham  was  as  foUows : 

On  and  after  the  day  of  the  first  meeting  of  the 
Urban  Diatrict  Council  of  Caterham  all  the  propertiea 
and  liabilitiea  which  are  now  attaching  to  or  veated  in 


the  Gk)dstone  Bural  District  Council  shall,  so  far  as  the 
area  comprised  in  the  said  urban  distriot  of  Caterham, 
pass  to  and  vest  in  the  said  urban  distriot  oounoil ;  but 
until  such  day  the  powers,  duties,  liabilitiM,  and  pro- 
perty of  the  said  rural  distriot  oonndl  shall  oontinne  to 
be  exercisable  by,  attached  to,  and  vested  in  the  said 
rural  distriot  counciL  For  the  purpose  of  any  adjust- 
ment under  the  Looal  Government  Acts  any  babmos 
standing  on  the  date  when  this  order  comes  into  opera- 
tion in  the  general  expenses  account  of  the  Bural 
Distriot  Council  of  Godstone  in  favour  of  the  said 
pariah  of  Caterham  ahall  be  deemed  to  be  the  property 
of  the  overseers  of  such  parish,  and  any  balance  stand- 
ing at  the  aame  time  in  the  aaid  acoount  againet  the 
aaid  pariah  shall  be  deemed  to  be  a  liability  of  the  over- 
seers of  the  said  parish,  and  for  the  said  purpose  any 
balance  standing  on  the  said  date  in  the  speoial  expenses 
account  of  the  said  parish  in  the  accounts  of  the  said 
rural  distriot  in  favour  of  or  against  such  parish  shall  be 
deemed  to  be  a  property  or  a  liability,  as  the  oaae  may 
be,  of  the  Caterham  Urban  District  Council.  Any  sum 
required  to  be  paid  by  any  authority  affected  by  this 
order  in  pursuance  of  any  agreement  or  of  any  award 
made  under  the  aaid  Acts,  may  be  paid  out  of  anoh  fund 
as  shall  be  determined  by  the  agreement  or  by  the 
award.  In  default  of  any  agreement  being  made  under 
the  said  Acts  as  to  any  matters  requiring  adjustment  by 
reason  of  a  doubt  as  to  the  parties  who  should  enter 
into  such  agreement  or  for  any  other  reason,  the  matter 
shall  be  referred  to  the  county  council,  who  shall  make 
such  order  therein  as  may  seem  to  such  council  to  be 
equitable. 

The  Local  Government  Act  1888  (51  &  52  Yici 
c.  41)  provides : 

Sect.  62  (1).  Any  councils  and  other  authorities  affected 
by  this  Act,  or  by  any  scheme,  order,  or  other  thing 
made  or  done  in  pursuance  of  this  Act,  may  from  time 
to  time  make  agreements  for  the  purpose  of  adjusting 
any  property,  income,  debts,  liabilities,  and  expenses, 
so  far  as  affected  by  this  Act,  or  such  scheme,  order, 
or  thing  of  the  parties  to  the  agreement,  and  the  agree- 
ment and  any  other  agreement  authorised  by  this  Act 
to  be  made  for  the  purpose  of  the  adjustment  of  any 
property,  debts,  liabilities,  or  financial  relations,  may 
provide  for  the  transfer  or  retention  of  any  property, 
debts,  and  liabilities,  with  or  without  any  conditions, 
and  for  the  joint  use  of  any  property,  and  for  the  tcana- 
fer  of  any  dutiea,  and  for  payment  by  either  party  to 
the  agreement  in  reapeot  of  property,  debte,  dutiea,  and 
liabilitiea  ao  tranaferred  be  retained,  or  of  such  joint 
user,  and  in  respect  of  the  salary,  remuneration,  or 
compensation  payable  to  any  officer  or  person,  and 
that  either  by  way  of  a  capital  sum,  or  of  a  terminable 
annuity  for  a  period  not  exceeding  that  allowed  by  the 
commissioners  under  this  Act  or  the  Loos!  Government 
Board.  (2).  In  default  of  an  agreement  as  to  any 
matter  requiring  adjustment  for  the  purpose  of  this 
Act,  or  any  matter  which,  in  case  of  difference,  is  to  be 
referred  to  arbitration,  then,  if  no  other  mode  of  making 
such  adjustment  or  determining  such  difference  is  pro- 
vided b^  this  Act,  such  adjustment  or  difference  may  be 
made  or  detersilned  by  an  arbitrator  appointed  by  the 
parties,  or  in  case  of  differenoe  as  to  ^e  appointment, 
appointed  by  the  Looal  Grovemment  Board.  (4).  Any 
award  or  order  made  by  the  commiaaionera  or  any 
arbitrator  under  thia  Act  may  provide  for  any  matter 
for  which  an  agreement  might  have  provided. 

The  Local  Government  Act  1894  (56  &  57  Vict 
c.  73)  provides : 

Sect.  54  (1).  Where  a  new  borough  ia  created,  or  any 
other  new  urban  diatrict  ia  oonatituted,  or  the  area  of 
an  urban  diatrict  ia  extended,  then  (c)  proviaion  ahall 
alao  where  neoeaaary  be  made  for  the  adjustment  of  any 
property,  debte,  and  liabilitiea  affected  by  the  aaid 
creation,  constitution,  or  extension.    (2).  The  provisioB 
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ftfovMaid  shall  be  made  (b)  where  any  other  new  nrhan 
distriot  is  oonstitated  by  an  order  of  the  oonnty  ooonoil 
under  aeot.  57  of  the  Local  Groyemment  Aot  1888. 

The  special  case  was  argued  before  Wright,  J., 
and  the  learned  jndge  gave  judgment  in  favour 
of  the  plaintiffs. 

The  defendants  appealed. 

E.  Bray,  K.O.  and  Montague  Shearman  for  the 
appellaats. — Wright,  J.  gave  judgment  in  favour 
of  the  resnondents  upon  the  authority  of  the  cases 
of  Rochdale  Union  v.  Haalingden  Union  (80  L.  T. 
Bep.  146;  (1899)  1  Q.  B.  540)  and  Buckingham^ 
shire   County    Council  ▼.  Hertfordshire  County 
CouncU  (80  L.  T.  Bep.  85 ;    (1899)  1  Q.  B.  515). 
Thoee  two  oases,  however,  are  clearly  distinguish- 
able from  the  present  case.    The  former  case  was 
decided  under  sect.  68  of  the  Local  Government 
Act  1894,  and  not  under  the  Act  of  1888  at  all. 
Under  the  former  Act  the  separation  was  compul- 
sory, whereas  under  the  latter  Act  it  was  not  com- 
pulsory, and  therefore  the  question  whether  it  is 
right  that  there  should  be  an  adjustment  depends 
upon  very  different  considerations.    Sect.  54  of 
the  Act  of  1894  applies  to  the  present  case,  and 
that  section  deals  only  with  "  property,  debts,  and 
liabilities,"  and  does  not  include  "  income  "  or 
'*  expenses  "  which  were  included  in  sect.  62  of  the 
Act  of  1^8.    The  matter  is  governed  by  sect.  54 
of  the  later  Act,  and  therefore  "  income "  and 
"  expenses  "  are  not  now  matters  for  adjustment. 
Sect.  25  of  the  Act  of  1894  makes  sect.  145  of  the 
Public  Health  Act  1875  aoplicable  to  the  case, 
and  by  the  terms  of  sect.  145  the  Caterham  Urban 
District  Council  is  not  liable  to  contribute  to 
the  maintenance  of  roads  outside  its  own  area. 
This  matter  is  fully  and  finally  dealt  with  by  the 
order*  and  therefore  there  cannot  be  any  other 
and  subsequent  adjustment.     Further,  if  there  is 
any  matter  for  subsequent  adjustment  and  the 
parties  cannot  Bstree,  by  the  terms  of  the  order 
the  matter  is  to  be  referred  to  the  county  council, 
so  that  there  cannot  be  any  adjustment  under 
sect.  62  of  the  Act  of  1888.    The  case  of  Soioerhy 
Urban  Council  v.  Mytholmroyd    Urban  CouncU 
(74  ii.  T.  Bep.  713)  was  wrongly  decided. 

C.  A.  Bussell,  K.C.  and  George  Humphreys  for 
the  respondents. — Wright,  J.  correctly  held  that 
the  present  case  was  governed  by  the  decisions  in 
Bochdale  Union  v.  Haslingden  Union  (ubi  sup.) 
and  Buckinghamshire  County  Council  v.  Hertford- 
shire  County  CouncU  {ubi  sup.).  Although  the 
former  case  was  decided  under  sect.  68  of  the  Act 
of  1894,  yet  that  section  is  substantially  the  same 
as  aeot.  62  of  the  Act  of  1888 ;  it  was  followed 
in  St.  Thomcts  Bural  CouncU  v.  Heavitree  Urban 
CouncU  (20  Mag.  Oas.  424 ;  86  L.  T.  Bep.  153).  The 
other  case  was  decided  under  the  Act  of  1888,  and 
was  rightly  decided  by  the  Queen's  Bench  Division. 
Sect.  54  of  the  Act  of  1894  does  not  affect  the 
qneation ;  it  was  not  intended  that  this  section 
shoold  govern  and  limit  the  matters  of  adjust- 
ment specified  in  sect.  62  of  the  Act  of  1888 ;  it 
was  intended  to  apply  to  parish  councils,  which 
were  first  created  by  the  Act  of  1894.  This 
matter  is  not  in  any  way  concluded  by  the  pro- 
visions of  the  order.  The  order  clearly  contem- 
plates  an  adjustment  being  necessary  in  re8i>ect 
of  other  matters  not  specifically  dealt  with  by 
the  order. 

Bray,  K.O.  replied. 

MAa.  GA8.^yoL.  XXI. 


Williams,  L.J. — The  (question  which  we  have 
to  determine  in  this  case  is  a  question  raised  in  a 
special   case   stated  by  the  arbitrator  for  the 
opinion  of  the  court,  and  we  find  the  question 
which  the  arbitrator  wishes  to  have  determined 
stated  in  the  7th  and  8th  pai'agraphs  of  the  case. 
The    7th    paragraph  is:   "The    Urban    District 
Council  of  Caterham  allege  that  in  respect  of  the 
said  claim  there  is  no  matter  requiring  adjust- 
ment under  the  provisions  of  the  said  section  of 
the  said  Act."    And  then  the  learned  arbitrator 
states  his  opinion :    "  I  was  of  opinion  that  the 
claim  is  a  matter  requiring  adjustment  under  the 
provisions  of  sect.  62  of  the  Local  Government 
Act  1888,  but  have  consented  to  deliver  this  my 
award  in  the  form  of  this  special  case  hereinbefore 
set  out."  Shortly,  the  claim  of  the  Bural  District 
Council  of  Godstone  against  the  Urban  District 
Council  of  Caterham  is  this :  Thev  say  that  as 
the  Urban  District  Council   of    Caterham    has 
now  been  constituted  a  separate  unit  from  the 
Bural  District  Council  of  Godstone,  and  as  the 
parish  of  Caterham  heretofore  was  a  member  or  a 
constituent  part  of  that  rural  district  of  Grodstone, 
now,  having  regard  to  the  order  for  the  constitu- 
tion of  the  Urban  District  Council  of  Caterham  as 
a  separate  unit»  there  are  matters  which,  under 
the  Local  (government  Act  1888,  and  the  other 
Acts   now  in   force,  ought  to  be    adjusted  as 
between  the  Bural  District  Council  of  Godstone 
and  the  Urban   District  Council  of  Caterham. 
The  particular  matter  as  to  which   it  is  now 
claimed  to  have  an  adjustment  by  the  award  of 
an  arbitrator  is  an  adjustment  which  is   based 
upon  the  facts  stated  really  in  the  5th  paragraph 
of  the  special  case,  whicn  facts  come  to  this: 
During  the  time  that  Caterham  and  Godstone 
were  both  members  either  of  the  rural  district 
council  or  of  the  antecedent  highway  board,  the 
contribution  of  the  parish  of  Caterham  to  the 
maintenance  of  the  roads  exceeded  the  actual  cost 
of  the  maintenance  of  the  roads  in  the  area  which 
was   covered   by  the  parish    of    Caterham,  the 
liability  for  the  maintenance  of  which  roads  will 
now  be  taken  over  by  the  new  Urban  District 
Council  of  Caterham.    It  is  said,  and  truly  said, 
that  on  the  facts  stated  in  the  case  it  appears  that 
the  excess  of  the  contributions  of  the  parish  of 
Caterham  over  the  cost  of  the  maintenance  of  the 
roads  lying  in  that  parish  was  a  considerable 
sum,  which  has  been  stated  as  600Z.  a  year ;  and 
it  is  paid  by  reason  of  this  separation  of  the  Urban 
District  Council  of  Caterham  the  Grodstone  Bural 
District  will  lose  this  profit  which  heretofore  it  has 
enjoyed.    Now,  we  have  to  determine  the  question 
whether  or  not  those  facts  are  facts  which  when 
proved  will  constitute  a  matter  which  ought  to 
be  adjusted  pursuant  to  the  provisions  of  sect.  62 
of  the  Act  of  1888.    Wright,  J.  has  somewhat 
reluctantiy  found  that  this  profit  which  the  Bural 
District  CouncU  of  Godstone  will  cease  to  enjoy 
by  reaeon  of  the  constitution  of  this  new  Urban 
District  of  Caterham  is  a  loss  of  income  which 
ought  to  be  adjusted  within  the  meaning  of  the 
Lc^  Government  Act  1888;  and  in  coming  to 
that  conclusion  he  has  felt  himself  bound  to  do 
so  by  reason  of  the  decision  of  this  court,  em- 
bodied in  a  judgment  of  Lord  Bussell,  C.J.  in  the 
case  of  Bochdcue  Union  v.  Haslingden  Union  (80 
L.  T.  Bep.  146 ;  (1899)  1  Q.  B.  540).  Now,  I  agree 
with  Wnght,  J.  that  really  this  case  of  the  Moch- 
dale  Union  v.  Haslingden  Union  does  completely 
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ooYer  the  question  which  is  raised  in  the  present 
case.  Of  course,  it  is  a  decision  which  binds  us 
in  this  court,  and  I  think  for  that  reason  that  the 
judgment  of  Wright,  J.  should  be  supported. 
But  it  is  right  that  I  should  saj  a  word  or  two 
about  the  grounds  upon  which  it  was  sought  in 
the  argument  before  us  to  distinguish  thepresent 
case  from  the  case  of  BochdaU  union  v.  Hasling' 
den  Union  {uhi  sttp.).  That  case,  and  1  may  also 
mention  as  a  case  going  in  precisely  the  same 
lines  the  case  of  BtLchinghamahire  County  Council 
V.  Hertfordshire  County  Council  (80  L.  T.  Rep.  85 ; 
(1899)  1.  Q.  B.  515),  is  based  on  the  words  of 
sect.  62,  which  words  run  thus :  "  Any  councils 
and  other  authorities  affected  by  this  Act,  or  by 
any  scheme,  order,  or  other  thing  made  or  done 
in  pursuance  of  this  Act,  may  from  time  to  time 
make  agreements  for  the  purpose  of  adjusting  any 
property,  income,  debts,  liabilities,  and  expenses, 
so  lar  as  affected  by  this  Act,  or  such  scheme, 
order,  or  thing  of  the  parties  to  the  agreement, 
and  the  agreement  and  any  other  agreement 
authorised  by  this  Act  to  be  made  for  the  purpose 
of  the  adjustment  of  any  property,  debts, 
liabilities,  or  financial  relations  may  provide  for 
the  transfer  or  retention  of  any  property,  debts, 
and  liabilities,  with  or  without  any  conditions, 
and  for  the  joint  uce  of  any  property,  and  for  the 
transfer  of  any  duties,  and  for  payment  by  either 

Sarty  to  the  agreement  in  respect  of  property, 
ebts,  duties,  and  liabilities  so  transferred  or 
retained,  or  of  such  joint  user,  and  in  respect  of 
the  salary,  remuneration,  or  compensation  payable 
to  any  officer  or  person,  and  that  either  by  way  of  a 
capital  sum  or  of  a  terminable  annuity  for  a  period 
not  exceeding  that  allowed  by  the  commissioners 
under  this  Act  or  the  Local  Goyemment  Board." 
Now,  it  will  be  seen  that  this  section  differs  from 
other  sections  in  this  Act,  or  some  other  sections 
in  the  Act,  by  the  inclusion  of  these  words 
"income"  and  "expenses";  and  it  is  because 
sect.  62  does  contain  those  words  that  it  has  been 
held  that  loss  of  income  arising  from  the  separa- 
tion, excluding  from  the  area  of  an  authority 
affected  by  this  Act  a  portion  of  an  area  which 
resulted  in  a  profit — that  is  to  say,  an  area  in 
which  the  contributions  exceeded  the  expenditure 
— that  these  cases  have  held  that  such  a  matter 
as  this  may  be  the  subject  of  an  agreement 
under  the  first  part  of  sect.  62.  Then,  inasmuch 
as  this  source  ot  loss  of  income  by  the  withdrawal 
from  the  area  of  a  portion  which  yielded  a  profit 
is  a  matter  which  can  be  dealt  witn  by  agreement 
between  the  paiiies,  sect.  62  goes  on  to  say :  "  In 
default  of  an  agreement  as  to  any  matter  requir- 
ing adjustment  for  the  purpose  of  this  Act^  or 
any  matter,  which,  in  the  case  of  difference,  is  to 
be  referred  to  arbitration,  then,  if  no  other  mode 
of  making  such  adjustment  or  determining  such 
difference  is  provided  by  this  Act,  such  adjust- 
ment or  difference  may  be  made  or  determined 
by  an  arbitrator  appointed  by  the  parties,  or,  in 
case  of  difference  as  to  the  appointment, 
appointed  by  the  Local  Government  Board."  It 
results  from  the  authorities  to  which  I  have 
referred  that,  prima  facie,  the  loss  of  income 
incurred  here  by  the  Godstone  Rural  District,  by 
reason  of  the  order  for  the  constitution  of  the 
Caterham  Urban  District  which  has  affected 
Godstone,  is  a  matter  which  faUs  within  the 
terms  of  sect.  62.  Under  those  circumstances, 
the  parties— that  is,  the  Godstone  Rural  District 


and  the  Caterham  Urban  District — ^might  have 
dealt  with  this  matter  by  agreement.  They 
mifi^ht  have  dealt  with  this  matter  by  agreement, 
and  under  those  circumstances,  primd  facie,  the 
matter  is  one  which  comes  within  the  jurisdic- 
tion of  the  arbitrator  who  has  been  appointed 
under  this  Act.  Now,  the  principal  grounds 
upon  which  it  is  said  that  in  tois  case  such  loss 
of  income  cannot  properly  be  dealt  with  by  the 
arbitrator  are  these:  First,  it  is  said  that  the 
scheme  which  was  submitted  by  the  county 
council  under  the  sect.  57  of  the  Act  of  1888, 
and  which  is  the  basis  of  the  order  which,  sub- 

J'ect  to  modifications,  has  been  approved  by  the 
jocaJ  Government  Board,  does  in  fact  deal  with 
this  matter.  The  way  in  which  it  is  suggested 
that  it  does  deal  with  this  matter  is  that,  in 
par.  8  of  the  separating  order  as  it  now  stands, 
it  is  said  that  the  county  council,  which  had 
jurisdiction  certainly  to  deal  with  these  matters 
if  it  thought  fit,  had  in  effect  dealt  with  them, 
because  it  has  dealt  with  the  powers,  duties, 
liabilities,  and  property;  and  the  proper  infer- 
ence, it  is  argued,  to  be  drawn  is  that,  as  it  has 
not  dealt  with  this  question  of  income,  it  did 
not  intend  this  income  to  be  adjusted,  or  thought 
that  it  was  not  a  case  in  which  there  ought  to 
be  an  adjustment.  But  I  do  not  think  that  that  is 
the  proper  inference.  It  is  plain,  if  one  looks  further 
into  the  order,  that^  notwithstanding  the  order,  the 
county  council  contemplated  that  there  might 
still  l>e  some  matters  which  would  require  to  be 
adjusted  under  sect.  62.  I  think,  therefore,  that 
it  has  not  been  established  that  the  county 
council  in  this  order  dealt  with  this  matter  of 
the  income  so  as  to  exclude  subseq^uent  adjust- 
ment under  sect.  62.  Then  it  is  said  that,  in  a 
later  part  of  that  order,  there  is  -really  a  dispo- 
sition of  this  matter.  It  runs  thus :  "  In  default 
of  an  agreement  being  made  under  the  said  Acts, 
as  to  any  matters  requiring  adjustment  by  reason 
of  a  doubt  as  to  the  parties  who  should  enter 
into  such  agreement,  or  for  any  other  reason,  the 
matter  sh^i  be  referred  to  the  county  council, 
who  shall  make  such  order  therein  as  ma^  seem 
to  such  council  to  be  equitable."  It  is  said  that 
by  those  words  arbitration  under  sect.  62  is 
excluded.  I  cannot  agree  to  that  argument. 
Now,  having  dealt  with  those  two  arguments — 
arguments  which  really  are  founded  on  the  words 
of  the  order — I  will  now  deal  with  the  only 
other  substantial  ground  upon  which  it  was  said 
that  in  this  case  sect.  62  has  no  application. 
That  ground  was  this :  It  was  argued  that,  what- 
ever might  have  been  the  state  of  things  prior 
to  the  passing  of  the  Local  Government  Act 
1894,  which  is  the  Act  which  among  other  things 
introduced  parish  councils  for  the  first  time  (in 
the  Act  of  1888  county  councils  were  introduced 
for  the  first  time,  and,  as  a  supplement  to  the 
Act  of  1888,  in  the  Act  of  1894  parish  councils 
are  dealt  with),  by  reasons  of  the  provisions  in 
sect.  54,  this  subject-matter  of  adjustment  is 
now  outside  the  jurisdiction  of  the  arbitra- 
tor. That  is  the  point  that  was  argued  on 
behalf  of  the  Caterham  Urban  District  Council, 
mainly  by  Mr.  Shearman;  and  I  confess  that 
at  the  end  of  his  argument  I  found  myself, 
as  I  very  often  do  when  he  is  arguing,  more  than 
half  persuaded  that  that  contention  was  right; 
but  1  am  no  longer  of  that  opinion.  After  Mr. 
Shearman  had  argued,  I  heard  an  excellent  argu- 
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meat  from  Mr.  Humphreys,  which  displaced  the 
Tiew  which  I  was  mnch  inclined  to  take  when 
Mr.  Shearman  sat  down.  The  aimiment  on 
sect.  54  was  thus :  Whereas  sect.  62  ox  the  Act  of 
1888  includes  those  words  "income"  and  "ex- 
penses," one  finds  in  sect.  54  a  provision  which, 
it  is  said,  ^yems  this  matter,  which  does  not 
indude  those  words  but  includes  only  the  words 
"  property,  debts,  and  liabilities  affected  by  the 
said  creation,  constitution,  or  extension."  Sect.  54 
saTB :  "  Where  a  new  borough  is  created  or  any 
other  new  urban  district  is  constituted,  or  the 
area  of  an  urban  district  is  extended.  .  .  . 
(c)  Proyision  shall  also  where  necessary  be  made 
for  the  adjustment  of  any  property,  debts,  and 
liabilities  asected  by  the  said  creation,  constitu- 
tion, or  extension."  Then,  in  aub-sect.  2  of  sub- 
sect  54^  one  finds:  "(b)  Where  any  other  new 
urban  district  is  constituted  by  an  order  of  the 
county  council  under  sect.  57  of  the  Local 
Government  1888."  There  is  no  doubt  that  this 
is  such  a  case  as  that  referred  to  in  (h)  in  sub- 
sect.  2.  And  then  it  is  said  that,  as  that  is  so, 
the  matters  of  adjustment  are  limited  by  clause  (e) 
of  sub-sect.  1  of  sect.  54.  The  words  are  wide 
enough  to  include  this  case,  but  if  one  was  to 
hold  that  it  was  intended  that  for  the  future, 
upon  the  creation  of  a  new  urban  district,  matters 
of  adjustment  should  be  governed  and  limited  by 
this  clause  (c),  one  would  in  effect  be  saying  that 
this  clause  (c),  tiius  introduced  into  sect.  54,  was 
intended  to  repeal  the  provisions  of  sects.  57  and 
^2  of  the  Act  of  188§,  so  far  as  this  matter  of 
income  and  expenses  was  concerned.  I  do  not 
think  that  we  ought  so  to  read  the  words  of 
olanse  (c).  I  think,  as  Wright,  J.  points  out  in 
his  judgment,  that  we  ought  to  deal  with  this 
section  as  a  section  which  governs  the  matters 
which  it  became  necessary  to  deal  with  upon  the 
creation,  by  this  Act  of  1894,  of  parish  councils, 
which  under  the  Act  of  1888  were  not  created ; 
and  I  therefore  say  that,  for  the  reasons  given  by 
Wright  J.,  I  think  that  this  argument  cannot 
prevail.  19  ow,  before  leaving  this  matter,  I  want 
to  say  a  word  or  two  about  what  it  is  that  we 
must  be  taken  to  decide  here.  Mr.  Bray,  in 
opening  the  case  on  behalf  of  the  Urban  District 
Oooncil  of  Gaterham,  referred  us  to  a  schedule 
which  is  made  a  part  of  the  special  case,  and 
p<nnted  out  to  us  that  really  in  this  case  that 
which  the  Godstone  Rural  District  Gouncil  was 
asking  for  (the  asking  for  which  led  to  the  stating 
of  this  case)  was  that  the  Gaterham  Urban 
District  Gouncil  should  be  ordered  to  pay  to  the 
Godstone  Rural  District  Gouncil  a  sum  which 
would  represent  the  capitalisation  of  6002.  a  year. 
I  am  told  that  the  sum  suggested  was  about 
36,000L  I  wish  to  say  emphaUcally  that  there  is 
nothing  in  our  decision  which  decides  that  that  is 
the  measure  of  the  claim  here.  The  arbitrator  will 
have  to  take  all  relevant  matters  into  consideration. 
Now,  just  let  UB  see  what  it  is  that  the  arbitrator 
has  got  to  deal  with.  I  am  not  going  to  lay  down 
a  measure  for  the  arbitrator,  but  I  am  only 
pinnting  out  some  matters  which  seem  to  go  to 
show  that  the  measure  is  not  the  measure  which 
is  represented  by  the  capitalisation  of  the  profit 
of  600{.  a  year.  That  capitalisation  is  obviously 
based  upon  the  assumption  that,  but  for  this  scheme 
and  oraer,  things  would  have  necessarily  gone  on 
for  ever,  in  perpetuity,  as  they  existed  on  the 
moment  of  the   order;    that  the  proportion  of 


contribution  and  the  proportion  of  expenses  would 
have  remained  unaltered.  It  also  assumes,  it 
seems  to  me,  that  the  roads,  or  some  of  them,  in 
the  Grodstone  Rural  District,  the  liability  for 
which  is  still  retained  by  that  rural  district,  are 
roads  which  are  more  useful  to  Gaterham  thaji  to 
any  other  area  in  the  union ;  because,  if  they  are 
not,  supposing  one  takes  the  opposite  view,  one 
cannot  lieip  seeing  that  if  the  roads,  the  liability 
to  maintain  which  is  still  retained  by  the 
'Godstone  Rural  District,  are  roads  which  are 
practically  useless  to  Gaterham,  that  would  be  a 
matter  which  ought  to  be  taken  into  consideration 
in  ariving  at  the  measure  of  the  amount,  if  any, 
which  ought  to  be  paid  by  Gaterham  upon  the 
adjustment  of  this  income.  I  am  the  more 
impressed  about  this  myself  by  something  which 
Mr.  G.  A.  Russell  urged  very  strongly  in  argu- 
ment I  had  put  it  to  him  that  I  was  reluctant 
to  come  to  the  conclusion  to  which  he  asked  us 
to  come,  because  it  seemed  to  have  no  basis  of 
natural  justice.  I  was  pointing  out  to  him  that,  if 
you  have  an  amalgamation  of  parties  into  one 
unit,  and  especially  if  you  have  an  amalgamation 
under  circamatances  which  contemplate  that  an 
amalgamation  will  not  be  permanent,  it  is  difficult 
to  see  any  ground  of  natural  justice  upon  which, 
on  the  dissolution  of  that  unit»  different  parties 
should  continue  under  the  liability  to  maintain 
the  income  of  the  respective  parties,  as  it  stood 
at  a  time  when  they  were  parts  of  the  same  unit. 
Pri/ma  facie,  the  result  of  the  dissolution  of  that 
unit  would  be  that  the  parties  to  it  would  each  go 
back  to  their  antecedent  position.  But  A&. 
Russell  urged  that  there  is  a  foundation  of 
natural  justice  here,  because,  as  a  matter  of  tact, 
as  Gaterham  has  grown  into  a  town,  these  roads 
(the  liability  for  maintaining  which  is  so  largely 
thrown  upon  the  Gk)dstone  Rural  District 
Gouncil,  notwithstanding  the  separation)  were 
much  more  useful  to  Gaterham  than  to  any  other 
member  of  that  unit.  If  it  is  true  that  that  is  in 
any  sense  the  foundation  for  the  adjustment,  it 
must  necessarily  follow,  among  other  things,  that 
the  prospect  of  the  permanency  of  that  state  of 
things,  and  anything  that  goes  to  militate 
against  the  truth  of  the  proposition  of  the  greater 
usefulness,  or  the  proportion  of  usefulness  to 
Gaterham,  ought  all  of  them  to  be  taken  into 
consideration  before  the  arbitrator.  I  am  not 
saying  that,  in  the  circumstances  of  this  case, 
there  will  be  any  necessity  for  him  to  take  any  of 
these  matters  into  consideration,  except  that  there 
is  one  general  matter  which  I  unhesitatingly  say 
the  arbitrator  would  have  to  take  into  considera- 
tion, and  that  is  the  permanency  of  the  existing 
proportions  of  expenaiture  and  income.  Under 
these  circumstances  I  confess  myself  much 
more  easy  about  the  result  of  the  conclusion 
to  which  we  are  coming  than  I  should  be  if  I 
really  thought  that  the  result  of  our  decision 
necessarily  was  that  Gaterham  would  have  to 
pay  to  the  Godstone  District  Gouncil  any- 
thing approaching  the  capitalised  value  of  600Z.  a 
year. 

Stiblino,  L.  J. — I  am  of  the  same  opinion,  and 
I  have  little  to  add.  I  find  myself  unable  to  differ 
from  Wright,  J.  in  this  case.  I  think  that  he 
properly  followed  the  principles  which  were  laid 
down  by  this  court  in  the  case  of  Bochdale  Union  v. 
Raslingden  Union  {uhi  sup,),  I  am  quite  aware 
that  that  decision  was  given  on  a  scheme  which 


132 


MAGISTRATES'   CASES. 


Ot.  of  App.] 


Gabb  v.  Andbbson. 


[Gt.  of  App. 


was  framed  under  sect.  36,  and  was  governed  bj 
sect.  68  of  the  Local  Government  Act  1894,  and 
that  we  are  here  dealing  with  a  scheme  which  was 
made  nnder  sect.  57,  and  is  governed  by  sect.  62 
of  the  Local  Government  Act  1888.  Neverthe- 
less, it  seems  to  me  that,  if  the  claim  which  was 
pat  forward  by  the  Bochdale  Union,  in  the  case 
to  which  I  have  referred,  was  admissible,  as  it 
was  held  to  be  by  the  Gourt  of  Appeal,  such  a 
claim  as  is  put  forward  on  behalf  of  the  GU>dstone 
Rural  District  Gouncil  in  the  present  case  is 
admissible  for  adjustment  in  the  present  case. 
That  is  all  we  are  required  to  decide.  The  arbi- 
trator has  simply  asked  our  opihion  whether  the 
claim  which  is  put  forward  is  a  matter  which 
requires  adjustment  under  the  provisions  of 
sect.  62  of  the  Local  Government  Act  1888,  and 
I  entirely  agree  with  what  has  fallen  from 
Williams,  L.J,  in  saying  that  we  are  not  to  be 
understood  in  any  way  as  laying  down  that  the 
proper  amount  which  is  to  be  awarded  in  respect 
of  this  claim  is  the  capital  sum  of  36,000Z.,  or 
anything  approaching  it.  The  matter,  of  course, 
is  entirely  one  for  the  arbitrator,  and  so  far,  I 
think,  we  must  dismiss  the  appeal,  and,  there- 
fore, agree  with  the  decision  of  Wright,  J. 

Mathbw,  L.  J. — ^I  agree  with  Stirling,  L. J.  that 
there  is  little  that  nee^  be  added  to  the  judgment 
of  Williams,  L.J.  There  is  only  one  argument 
that  seems  to  me  to  require  any  comment  from 
me,  and  that  is  the  contention  of  the  appellants 
that  an  adjustment  by  arbitration  could  not  have 
been  intended  because  of  the  difficulty  of  arriving 
at  auy  satisfactory  conclusion.  It  was  pointed 
out  that  no  directions  were  given  to  the  arbitrator 
as  to  the  course  that  he  should  pursue,  and  as  to 
the  grounds  on  which  he  was  to  make  his  award. 
It  was  asked  whether  it  could  have  been  intended 
that  he  should  capitalise  the  profits  on  the 
assumption  that  the  existing  state  of  things 
would  be  permanent.  I  desire  to  guard  myself 
against  being  supposed  to  sanction  any  such 
calculation.  The  arbitrator  would  no  doubt 
closely  scrutinise  any  figures  that  were  laid 
before  him,  and  consider  the  changes  that  may 
take  place  in  the  future.  For  instance,  he  may 
say  a  district,  rural  in  character  at  present,  may 
in  the  near  future  become  urban.  Again,  that 
hereafter  the  extent  of  the  user  of  roads  in 
Gaterham  may  possibly  be  increased,  and  involve 
additional  expense.  I  should  be  very  slow  to 
come  to  the  conclusion,  and  in  this  I  agree  with 
my  learned  brothers,  that  the  claim  as  formulated 
by  the  Grodstone  Rural  District  Gouncil  at 
36,000Z.  is  reasonable  or  equitable.  The  appeal 
must  be  diemiesed.  ^^^^^  dumUsed. 

Solicitor  for  the  appellants,  F.  B.  Winter, 
Solicitors  for  the  respondents,  Cooper,  Turner, 
and  Evans,  for  E,  A.  Head,  East  Grinstead. 


April  6  and  7, 1903. 

(Before   Gollins,  M.R.,  Romeb  and  Gozeks- 

Habdy,  L.J  J.) 

Gabb  v.  Andbbson.  (a) 

appeal  fbom  the  chanceby  division. 

Convict  —  Property  —  Sale  of  —  Administraior 
appointed  hy  ths  Croum — Forfeiture  Act  1870 
(33  <fe  34  Viet,  c.  23),  m.  12, 17, 18. 

Upon  the  true  construction  of  ths  Forfeiture  Act 
1870,  the  administrator  of  a  convicts  property 
may  dispose  of  the  sams  at  his  discretion  and 
loitnout  regard  to  whether  any  money  is  wanted 
or  not,  and  his  action  in  so  doing  cannot  be  ques- 
tioned, provided  only  that  he  exercises  his 
discretion,  avid  that  he  a4iis  bon&  fide. 

Decision  of  Buckley,  J,  (ante,  p,  17 ;  87  L,  21 
Bep,  440)  affirmed. 

John  Gabb  was,  on  the  22nd  July  1895,  con- 
victed of  felony  at  the  Gentral  Griminal  Gourt, 
London,  and  was  sentenced  to  six  years'  penal 
servitude. 

Upon  such  conviction  Sir  Robert  Anderson,  the 
Assistant  Gommissioner  of  the  Griminal  Investi- 
gation Department  at  Scotland  Yard  was  appointed 
by  the  Grown  administrator  of  the  convict's  pro- 
perty, and  the  custody  and  management  thereof 
was  committed  to  him  under  sect.  9  of  the 
Forfeiture  Act  1870. 

The  convict  was  possessed  of  some  real  estate 
and  of  considerable  personal  property,  consisting 
of  moneys,  stocks,  shares,  bonds,  jewellery,  and 
personal  effects,  ail  of  which  were  taken  posses- 
sion of  by  the  administrator. 

Some  of  the  bonds,  found  to  be  stolen  property, 
were  restored  to  the  rightful  owners  thereoi. 

The  real  estate  was  managed  by  solicitors 
nominated  by  the  plaintiff. 

The  personal  estate,  including  the  jewellery  and 
220  shares  of  100  dollars  each  in  the  Louisville 
and  Nashville  Railroad  Gompany,  was  sold. 

Part  of  the  proceeds  of  sale  was  invested  in 
Metropolitan  Two  and  a  Half  per  cent,  stock,  and 
some  cash  remained  uninvested. 

The  administrator,  out  of  the  proceeds  of  sale^ 
paid  the  costs  of  the  prosecution,  which  the  con- 
vict had  been  ordered  to  pay. 

The  convict  was  released  on  ticket  of  leave 
early  in  1900,  and  thereupon  applied  for  an 
account  of  his  property,  which  vras  refused  on  the 
ground  that  the  sentence  had  not  expired. 

Subsequently  the  administrator  wrote  to  the 
convict's  solicitors  that  he  had  no  bonds  in  his 
possession  belonging  to  the  plaintiff,  and,  after 
some  further  correspondence,  this  action  was 
commenced  against  the  administrator,  and  his 
successor  in  office,  Mr.  E.  R.  Henry,  asHng  for 
accounts  of  the  property  received  and  the  pay- 
ments made,  and  for  delivery  up  and  damages  for 
wrongful  conversion. 

In  the  course  of  the  action  the  defendants,  in 
compliance  with  an  order  of  the  Gourt  of  A^ppeal 
(102  L.  T.  214),  delivered  an  account,  from  which 
it  appeared  that  a  sum  of  stock  and  some 
uninvested  cash,  amounting  to  over  3000L,  were 
in  the  hands  of  the  police  authorities,  together 
with  certain  of  the  bonds,  which  were  admitted 
to  be  the  bond  fide  property  of  the  convict. 

It  subsequently  transpired  that  the  200  shares 
in  the  Louisville  and  Nashville  Railroad  Gom- 

(a)  Beportad  by  £.  A.  SoaATCHLKT,  Esq.,  Barriater-at-Lair. 
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pany  had  not  been  realised  in  the  ordinary  way 
upon  the  Stock  Exchange,  but  that  one  of  the 
defendant's  subordinate  officers,  having  received 
iDBtractions  to  sell,  took  the  share  cerhficates  to 
a  money-changer. 

The  evidence  showed  that  the  defendant,  Sir 
Bobert  Anderson,  had  given  personal  attention  to 
the  matter,  and  had  acted  under  the  advice  of 
experts,  though  the  sale  was  carried  out  by  the 
Babordinate  officer. 

The  officer  in  question  was  dead,  and  upon  the 
evidence  the  court  was  unable  to  come  to  any 
definite  conclusion  as  to  whether  any  sale  upon 
the  Stock  Exchange  ever  took  place. 

The  money-changer  had  accounted  for  the 
fthares  at  a  little  below  the  then  market  value,  and 
charged  a  commission  in  addition  to  the  ordinary 
brokers'  commission. 

The  jewellery  had,  it  was  stated,  been  sold  at 
an  undervalue.  The  evidence  showed  that  the 
jeweUery  had  been  sold  in  accordance  with  the 
practice  at  Scotland  Yard,  that  the  eiS^ects  of 
convicts  of  small  value  should  be  realised  at  once, 
without  any  special  direction  from  the  adminis- 
trator. 

By  the  Forfeiture  Act  1870  it  is  enacted  as 
follows :  « 

Saot.  12.  The  administrator  shall  have  absolnte  power 
to  let,  moxtgage,  sell,  oonvey,  and  transfer  any  part  of 
Biieh  property  as  to  him  shall  seem  fit 

Sect.  17.  The  several  powers  hereinbefore  given  to 
tlies  aid  administrator  or  any  of  them,may  be  exeroised  by 
him  in  snoh  order  and  oonrse,  as  to  priority  of  pay- 
ments or  otherwise,  as  he  shall  think  fit ;  and  all  oon- 
tfsots  of  letting  or  sale,  mortgages,  conveyances,  or 
transfers  of  property  bond,  fide  made  by  the  said 
sdministrator  under  the  powers  of  this  Act,  and  all 
payments  or  deliveries  over  of  pioperty  bond  fide  made 
by  or  midcr  the  anthori^  of  the  said  administrator  for 
loy  of  the  purposes  hereinbefore  mentioned,  shall  be 
bbding ;  and  the  propriety  thereof,  and  the  sufficiency 
of  the  grounds  on  which  the  said  administrator  may 
have  exercised  his  judgment  or  discretion  in  respect 
thereof,  shall  not  be  in  any  manner  called  in  question 
by  luoh  convict,  or  by  any  person  claiming  an  interest 
m  raoh  property  by  virtue  of  this  Act. 

Sect  18.  Subject  to  the  powers  and  provisions  herein- 
before contained,  all  such  property  and  the  income 
thereof  shall  be  preserved  and  held  in  trust  by  the  said 
sdministrator,  and  the  inoome  thereof  may,  if  and  when 
the  said  administrator  shall  think  proper,  be  invested 
and  accumulated  in  such  securities  as  he  shall  from 
time  to  time  think  fit,  for  the  use  and  benefit  of  the 
■dd  convict  .  .  .  and  the  same,  and  the  possession, 
idminstration,  and  management  thereof,  shsJl  revert  in 
s&d  be  restored  to  such  convict  upon  his  ceasing  to  be 
nibjeet  to  the  operation  of  this  Act  .  .  .  and  all 
the  pcwers  and  authorities  by  this  Act  given  to  the  said 
administrator  shall  from  thenceforth  cease  and  deter- 
mine, except  so  far  as  the  continuance  thereof  may  be 
aeoessary  for  the  oare  and  preservation  of  such  property 
or  any  part  thereof,  until  tiie  same  shall  be  ol^med  by 
some  person  lawfully  entitled  thereto,  or  for  obtaining 
payment  out  of  such  property,  or  of  the  proceeds  thereof, 
d  any  liabilities,  or  any  coete,  charges,  or  expenses  for 
which  provision  is  made  by  this  Act ;  for  which  purpoee 
inch  powers  and  authorities  shall  continue  to  be  in  foroe 
utfl  possession  of  such  property  shall  be  delivered  up 
by  the  said  administrator  to  some  person  being  or 
eJaiming  to  be  entitled  thereto. 

It  was  contended  on  the  plaintiff  *s  behalf  that 
the  shares  ought  not  to  have  been  sold  at  all, 
because  the  proceeds  of  their  sale  were  not 
needed  to  pay  the  costs  of  the  prosecution ;  and 


the  plaintiff  claimed  damages  because  the  shares 
had  since  greatly  risen  in  value. 

On  the  28th  and  29th  Oct.  1902  the  action 
came  on  for  trial  before  Buckley,  J.,  when  his 
Lordship  decided  (ante,  p.  17 ;  87  L.  T.  Bep.  440) 
that,  under  sect  12  of  the  Forfeiture  Act  1870, 
the  administrator  had  an  absolute  power  to  sell 
the  whole  or  any  part  of  the  convict's  property 
as  should  seem  fit  to  him;  and  that  this  power 
was  not  limited  by  sect.  17  to  selling  for  the  pur- 
pose of  paying  the  convict's  debts  and  the  costa 
of  his  prosecution,  though,  of  course,  the  sale 
must  be  made  bond  fide  and  in  the  exercise  of 
care  and  judgment;  and  a  bond  fide  sale  of 
jewellery,  in  accordance  with  the  practice,  with- 
out any  special  direction  of  the  administrator, 
could  not  afterwards  be  questioned.  His  Lord- 
ship accordingly  decided  that  the  plaintiff  waa 
not  entitled  to  any  damages  in  respect  of  the 
conversion  of  his  property,  and  only  ordered  that 
the  plaintiff's  property  should  be  delivered  up 
to  him. 

From  that  decision  the  plaintiff  now  appealed. 

Astbury,  K.C.  and  Movdague  R,  Emanuel  for 
the  appellant. — The  power  to  sell  a  convict's  pro- 
perty given  by  sect.  12  of  the  Forfeiture  Act 
1870  is  qualified  by  sect.  17.  The  sale  must  be 
made  bona  fiAe  and  for  the  purposes  thereinbefore 
mentioned — viz.,  for  the  purposes  referred  to  in 
the  earlier  sections  of  the  Act.  The  adminis^ 
trator  had,  therefore,  no  right  to  sell  the  shares 
in  the  Louisville  and  Nashvule  Railroad  Company 
and  the  jewellery ;  at  any  rate,  not  to  sell  more 
than  was  sufficient  to  defray  the  costs  of  the 
prosecution,  which  the  convict  had  been  ordered 
to  pay.  A  sale  of  property  which  it  is  not  neces- 
sary to  sell  cannot  be  a  bona  fide  sale.  As  to  the 
shares,  the  sale  was  not  carried  out  on  the  Stock 
Exchange  in  the  usual  manner,  but  through  a 
money-changer.  That  was  altogether  irregular. 
The  shares  were  sold  below  the  lowest  market 
price  of  the  day,  and  a  double  commission  was 
paid,  for  which  the  appellant  ought  certainly  not 
to  be  charged.  The  administrator  is  responsible 
for  the  act  of  the  officer  by  whom  the  sale  was 
effected,  and  he  is  liable  to  the  appellant  in 
damages.  As  to  the  jewellery,  it  was  sold  at  a 
great  undervalue  and  in  an  improper  way  and 
without  the  exercise  of  due  care.  The  reason 
given  for  the  sale  of  the  jewellery  that  it  is  the 
established  practice  at  Scotland  Yard  to  sell  all 
such  articles  because  it  is  inconvenient  to  keep 
them  for  want  of  space  in  the  warehouse,  is  not  a 
satisfactory  reason,  and  the  loss  to  the  appellant 
should  be  made  good  by  the  administrator. 

Birrell,  K.G.  and  T.  T.  Methold,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

Collins,  M.R. — 1  am  of  opinion  that  the  deci- 
sion of  Buckley,  J.  was  perfectly  right.  He  had 
an  opportunity  of  hearing  and  seeing  Sir  Robert 
Anderson  and  he  has  come  to  the  conclusion  that 
what  Sir  Robert  Anderson  did  he  did  with  perfect 
bond  fides.  He  has  carefully  considered  tne  dif- 
ferent alle?ations  made,  and  he  has  discussed  the 
question  of  the  jewellery,  which  gave  probably 
more  ground  for  discussion  than  the  other  part 
of  the  case.  But  he  has  come  to  the  conclu- 
sion that  there  being  a  well  established  praotico 
in  the  office,  known  to  Sir  Robert  Anderson,  the 
fact  that  he  did  not  interfere  to  stop  it  was  an 
exercise  of  his  discretion  that  the  ordinary  coarse 
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Bhould  be  adopted  in  that  case.  And  it  seems  to 
me  not  unreasonable  that  that  should  be  the 
pritnd  faeie  course  which  would  be  taken  with 
reference  to  such  things  as  jewellery  found  in  the 
possession  of  a  convicted  person.  I  think  that 
the  mere  fact  that  Sir  Robert  Anderson  did  not 
intervene  does  not  negative  exercise  of  discretion. 
He  knew  the  practice  and  thought  it  a  reasonable 
one  and  allowed  it  to  be  followed  out  in  that 
particular  case.  With  respect  to  the  shares,  I 
agree  with  all  that  Buckley,  J.  has  said,  and  I 
think  that  it  would  be  a  waste  of  time  to  repeat 
the  grounds,  which  are  my  grounds  as  well  as 
those  of  Buckley,  J.  I  think,  therefore,  that  this 
appeal  must  be  dismissed,  and  dismissed  with 
costs. 

BoMBB,  L.  J. — I  agree,  akid  I  only  add  that 
with  regard  to  the  jewellery  I  am  satisfied  that 
Sir  Robert  Anderson  did  not  know  of  the  sale, 
and  that  in  a  sense  he  directed  it  and  exercised 
a  certain  amount  of  discretion  in  the  matter.  I 
should  like  to  add  this  to  what  Buckley  J.  has 
said.  It  is  alleged  that  there  is  a  practice  at 
Scotland  Yard  by  which  all  convicts'  property  is 
sold  without  reeard  to  whether  it  is  desirable  in 
the  interests  of  those  entitled  to  the  property 
that  such  sale  should  take  place  or  not.  All  I 
can  say  is  that,  if  there  be  such  a  practice,  it  is  an 
improper  one,  and  the  sooner  it  is  departed  from 
the  better.  And  I  further  say  that  if  any 
administrator  is  proved  to  have  taken  no  pains 
whatever  with  regard  to  the  sale,  exercised  no 
discretion  in  the  matter  of  the  sale,  but  allowed 
some  practice  in  the  office  to  cause  a  sale  of  a 

Sart  ox  a  convict's  property  without  any  real 
iscretion  being  exercised  on  the  part  of  the 
administrator  and  a  loss  thereby  ensues  to  the 
convict's  estate,  the  administrator  will  probably 
find  that  he  will  be  made  responsible  in  this  court 
for  the  loss. 

Gozbns-Habdt,  L.J. — I  agree.  The  matter 
seems  to  me  really  to  turn  upon  sects.  12  and  17 
of  the  Forfeiture  Act  1870.  Sect.  12  gives  the 
administrator  an  absolute  power  to  sell  any  part 
of  such  property  as  to  him  shall  seem  fit.  That 
seems  to  me  to  import  that  he  must  exercise 
some  discretion  and  take  some  care  in  the  matter. 
But  as  ionff  as  he  does  that  the  provisions  of 
sect.  17  ap^y,  and  anjr  contract  of  sale  falling 
within  sect.  12  is  bindmg  and  cannot  be  in  any 
way  impeached  by  the  convict  when  he  is  dis- 
charged. Sect.  18  merely  provides  that  when  the 
convict  is  released  the  administrator  shall  hand 
over  any  property  remaining  undisposed  of  and 
any  investments  or  money  representing  property 
disposed  of.  As  to  the  shares  in  the  Louisville 
ana  Nashville  Railroad  Company,  I  do  not  think 
it  necessary  to  add  anything  to  what  has  been 
said  by  Buckley,  J.  It  is  to  my  mind  quite  plain 
that  Sir  Robert  Anderson  did  authorise  the  sale; 
and  that  he  was  entitied  to  say,  as  against  the 
man  who  had  represented  that  he  had  sold  on  the 
Stock  Exchange,  that  there  was  a  sale.  The  pur- 
chase money  was  received ;  the  transaction  was 
perfectiy  bond  fide,  and  I  see   no  ground  for 

questioning  it.  a        i  j*      •     j 

^  '^  Appeal  diimtsted. 

Solicitors  for  the  appellant,  Emanuel,  Bound, 
and  Nathan, 

Solicitors  for  the  respondent,  Wontner  and 
Sons, 
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(Before  Fabwell,  J.) 

MuLLis  17.  Hxjbbabd.  (a) 

Local  Government  —  Erection  of  premiees  in 
advance  of  building  line — "  Written  eonseiU  "  of 
urban  authority^-^Private  individuxU  euffering 
epecial  damage — No  right  of  action — Statutoi^ 
penaUy  the  sole  remedy — Public  fleaZtA  {Build' 
ingt  in  Streets)  Act  1888  (51  &  52  Vict.  e.  52),  t.  3. 

The  defendant  had  erected  a  building  after  «ic5. 
mitting  p\a/n9  of  ii  to  the  u^ban  authority.  The 
plane  were  certified  by  the  borough  eurveyor  ae 
being  in  order,  and  toere  afterwarde  approved, 
subject  to  a  slight  amendment,  by  a  resolution 
passed  by  a  committee  of  the  corporaiion  of  L., 
the  urban  authority  for  the  district.  BubsC' 
quenUif  various  proceedings  of  the  committee, 
includina  the  resolution  as  to  the  plans,  were 
approved  and  adopted  at  a  general  meeting  ^ 
the  corporation.  A  minute  to  this  effect  was 
entered  in  the  minute-booh  of  the  corporation, 
approved  at  the  next  general  meeting,  and  there- 
uptin  signed  by  the  chairman  of  the  corporation. 

The  new  erections  projected  beyond  the  building 
line,  and  the  plaintiff,  the  owner  of  an  adjoining 
house,  brought  this  action,  alleging  that  no 
**  written  consent "  of  the  urban  authority  vfithin 
sect.  3  of  tJis  Public  Health  {Buildings  in  Streets) 
Act  1888  (51  &  52  Vict.  c. 52)  had  been  obtained; 
and  that,  in  consequence,  the  erection  constituted 
a  breach  c^  such  section.  He  maintained  thai 
he  had  suffered  special  damage  thereby,  and  had 
therefore  a  private  right  of  a^^tion ;  he  claimed 
damages  and  a  manaatory  injunction  <igainst 
the  defendant. 

Held,  tnat  upon  the  true  construction  of  the  sedum 
in  question  only  one  statutory  offence  was  thereby 
created  for  which  a  fine,  to  be  exacted  by  the 
urban  authority,  was  constituted  the  appropriate 
penalty.  The  exaction  of  this  fine  was  therefore 
the  sole  remedy,  and  the  plaintiff  had  no  cause 
of  action. 

Held  further,  that,  had  it  been  necessary  to  decide 
the  point,  the  proceedings  of  the  urban  authority 
stated  above  would  almost  certainly  have  consti- 
tuted a  sufficient  "  written  consent. 

Action. 

The  plaintiff  and  defendant  were  burgesses  of 
the  borough  of  Loughborough,  in  Leicestershire, 
and  lived  in  adjoining  houses  in  Corporation-road, 
in  the  urban  district  of  Loughborough. 

In  Jan.  1901  the  defendant  erected  a  stable  and 
coachhouse  or  building,  bringing  forward  the  erec- 
tion beyond  the  front  main  wall  of  the  plaintifTB 
property,  which  was  immediately  adjacent. 

The  plaintiff  alleged  that  tms  had  been  done 
without  the  consent  in  writing  of  the  urban 
authority,  and,  therefore,  in  contravention  of 
sect.  3  of  ihe  Public  Health  (Buildings  in  Streets) 
Act  1888  (51  &  52  Vict.  c.  52),  s.  3. 

This  section,  so  far  as  material,  is  as  follows : 

Sect.  3.  Section  one  hundred  and  fiHy-six  of  the  Fablic 
Health  Aot  1875,  is,  save  as  hereinafter  mentioned, 
hereby  repealed,  and  in  lien  thereof  it  ia  hereby  enacted 
that  it  shall  not  be  lawful  in  any  urban  district,  withont 

(aj  Beported  by  H.  0.  QiaoA,  Eiq..  BuriftM^at-Law. 
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tilt  written  oonaent  of  the  urban  anthoritj,  to  ereot  or 
bring  forward  any  house  or  bnUding  in  any  street,  or 
anj  part  of  saoh  house  or  bnilding,  beyond  the  front 
main  wall  of  the  honse  or  bnUding  on  either  side  thereof 
in  the  same  street,  nor  to  build  any  addition  to  any 
hoose  or  boilding  beyond  the  front  main  wall  of  the 
hoose  or  boilding  on  either  side  of  the  same.  Any 
ptnon  offending  against  this  enaotment  shall  be  liable 
to  a  penalty  not  exoeeding  forty  shillings  for  eyery  day 
during  whioh  the  offence  is  oontinned  after  written 
notico  in  this  behalf  from  the  urban  authority. 

The  plaintiff  by  his  statemeDt  of  claim  alleged 
special  damages  to  himself  in  addition  to  the 
geneial  pnblio  injury  suffered  by  the  burgesses  of 
Longhboroueh,  and  asked  for  (1)  a  declaration  that 
the  erection  oy  the  defendant  was  in  violation  of 
the  Act ;  (2)  an  injunction  directing  the  defendant 
to  pull  down  the  building ;  and  (3)  damages. 

On  the  12th  Nov.  1900  the  defendant  had  sub- 
mitted to  the  urban  authority  (the  corporation  of 
the  borough)  plans  of  the  building  which  he  vras 
then  proposing  to  erect  in  a  new  street  in  the 
(fistrici. 

On  the  20th  Nov.  1900  the  borough  surveyor 
certified  that  the  plans  were  in  accordance  with 
the  provisions  of  the  Public  Health  Act  )  875 
(38  <fc  39  Yict.  c.  55)  and  the  bye-laws  of  the 
ooiporation,  and  on  the  26th  Nov.  the  highway 
and  estates  committee  of  the  corporation  passed 
a  resolution  apnroving  the  plans  subject  to  an 
amendment,  and  the  cnairmaa  of  the  committee 
then  stamped  the  plans  with  the  words  "  Approved 
Bubjeot  to  amendment.''  The  amendment  was 
carried  out. 

On  the  3rd  Dec.  1900,  at  a  general  meeting  of 
the  corporation  various  acts  and  proceedings  of 
this  committee,  including  the  resolution  as  to 
the  defendant's  plans,  were  approved  and  adopted  ; 
and  at  the  next  meeting  of  the  corporation  the 
minutes  of  the  previous  meeting  were  read  and 
passed,  and  then  signed  by  the  chairmaa  of  the 
corporation. 

1%e  defendant  completed  the  building  early  in 
1901  in  accordance  with  the  amended  plans,  but 
as  the  building  protruded  beyond  the  building 
line,  the  plaintiff  applied  to  the  corporation  to 
prevent  this. 

The  corporation  declined  to  move  in  the  matter, 
and  thereupon  the  plaintiff  in  Deo.  1900  issued  his 
writ  in  this  action. 

Upjohi^  K.G.  and  McCiirdy  stated  the  facts, 
and  continued. — We  submit  that  there  was  no 
consent  in  writing  within  the  meaning  of  the 
Public  Health  (Buildings  in  Streets;  Act  1888, 
sect  3.  The  plans  were  merely  headed  with  a 
ootioe  of  int^tion  to  erect,  and  all  that  the 
corporation  was  considering  was  whether  the 
plans  showed  a  stamp  of  building  which  would 
satisfy  its  requirements.  We  can  adduce 
evidence  that  the  Act  of  1888  was  never  referred 
to;  that  Act  and  the  requirements  under  it  were 
dearly  not  present  to  the  minds  of  the  com- 
mittee or  of  the  general  meeting  of  the  corpora- 
tion. Purther,  tbese  plans  were  not  in  complete 
complianoe  with  the  requirement  of  the  coipo- 
ntion's  byo-laws.  [They  referred  to  certain  bve- 
law8.1  The  ooiporation  had  no  power  to  sanction 
the  plans  in  c  ontravention  of  its  own  bye*  laws : 

Tahbicom  v.  King,  80  L.  T.  Bep.  159 ;    (1899)  1 
Q.B.  444. 

There  is  a  fnrther  question,  whether  the  plaintiff, 
as  a  private  individual,  has  a  right  oi  action 


under  sect.  3  of  the  Act  of  1888.  Upon  the  true 
construction  there  are,  in  this  section,  two  distinct 
offences  dealt  with — viz.,  (1)  the  erection  of 
buildings  without  the  consent  in  writing  of  the 
urban  authority ;  (2)  the  continuance  of  the 
offending  buildings .  after  notice  from  the  urban 
authority.  As  regards  the  former,  no  penalty  is 
provided  by  the  statute ;  the  fine  imposed  refers 
only  to  the  second  offence.  If  we  are  right  in 
this,  the  offence  of  erection  is  left  a  subject  for 
the  ordinary  common  law  remedies,  and  therefore 
is  an  indictable  offence.    They  referred  to 

Rex  V.  Wright  (1758),  1  Burrows,  543  ; 

Bwnhall  v.  Schmidt,  46  L.  T.  H«p.  661  ,•  8  Q.  B. 

603 ; 
Mayor,  Aldermen,  and  Burgesses  of  Blackpool  v. 

Johnson,  20  Mag.   Cas.  608  ;  87  L.  T.  Bep.  28  ; 

(1902)  1  E.  B.  646. 

11  this  is  accepted,  we  shall  go  on  to  show  on 
the  cases  that  where  an  indictment  lies  in  respect 
of  an  offence  causing  general  damage  to  the 
public,  and  special  damage  also  results  to  an 
individual,  that  individual  has  a  separate  riffht 
of  action.  [The  learned  judge  here  signified  tnat 
he  was  against  the  plaintiff  on  the  first  step  in 
the  argument  upon  tais  point.] 

Butcher,  K.G.  and  LyttelUm  Chubb,  for  the 
defendant,  were  not  called  upon. 

Fabwbll,  J.  —  The  plaintiff  in  this  action 
describes  himself  as  a  burgess  of  the  borough  of 
Loughborough  and  the  defendant  also.  The 
plaintiff  asks  for  a  declaration  that  the  erection 
of  a  stable  and  coach-house  or  building  by  the 
defendant  is  contrary  to  and  in  violation  of  the 
Public  Health  (Buildings  in  StreeU)  Act  1888* 
and  asks  for  a  mandatory  injunction  to  compel 
the  defendant  to  pull  the  building  down ;  alno  for 
damages  and  costs.  The  stable  in  question  was 
built  as  long  ago  as  the  beginning  of  1901,  and 
the  writ  was  not  issued  until  the  23rd  Dec.  1902. 
In  applications  under  any  ordinary  equitable 
or  common  law  right  it  is  difficult  to  see  ^ter 
a  delay  of  two  years  how  a  plantiff  would 
have  any  chance  of  getting  a  mandatorr  injunc- 
tion such  as  the  plaintiff  here  seeks ;  that,  how- 
ever,  would  not  affect  his  right  to  damages,  if  he 
had  any.  This  is  the  first  time,  as  far  as  I  am 
aware,  that  any  private  Individual  has  attempted 
to  assert  a  private  individual  right  arising  out  of 
this  section  or  any  similar  section  in  the  Public 
Health  Act.  The  question  turns  on  whether 
sect.  3  of  the  Act  of  1888  is  a  general  prohibitory- 
clause  creating  a  new  offence  for  which  an  indict- 
ment will  lie  or  whether  it  is  a  prohibitory  par- 
ticular clause  specifying  a  particular  remedy,  in 
which  case,  as  stated  by  Lord  Mansfield  in  Bex 
y.  Wright  (1758,  1  Burrows,  543)  such  particular 
remedy  is  the  only  one  that  can  be  pursued. 
This  decision  has  always  been  accepted  as 
law.  Taking  now  the  section  of  the  Act  of  Par- 
liament, without  referring  to  the  authorities  for 
a  moment,  the  case  is  reasonably  dear.  Sect.  156 
of  the  Public  Health  Act  1875  commences  by 
saying :  "  It  shall  not  be  lawful  in  any  urban  dis- 
trict, without  the  written  consent  of  the  urban 
authority,  to  bring  forward  any  house  or  buildinfl^ 
forming  part  of  any  street,  or  any  part  thereof 
beyond  the  front  wall  of  tiie  house  or  building 
on  either  side  thereof,  nor  to  build  any  addition 
thereto  beyond  the  front  of  the  house  or  building 
on  either  side  of  the  same.    Any  person  offend- 
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ing  against  this  enactment  shall  be  liable  to  a 
penalty  not  ezoeeding  408.  for  every  day  during 
whiob  the  offence  is  continued  after  written  notice 
in  this  behalf  from  the  nrban  authority."    Sect.  3 
of  the  Public  Health  (Buildings  in  Streets)  Act 
1888  is  almost  identical  in  terms,  with  some  slight 
verbal  alterations.    Apart  from  decisions  on  the 
section,  I  should  have  thought  that  it  was  abun- 
dantly clear  that  the  offence  was  the  building,  or 
erecting,  or  bringinffforward  of  any  house  or  build- 
ing in  any  street.    First  of  all  that  is  prohibited, 
and  then  the  section  goes  on :  "  Any  person  offend- 
ing against  this  enactment'' — what  enactment? 
why,  the  enactment  that  it  shall  not  be  lawful  to 
erect  or  bring  forward  any  house — ^is  liable  to  a 
penalty.    That  is  the  penalty  for  doing  the  par- 
ticular act  prohibited,  and  the  only  act  prohibited. 
How  is  the  penalty  measured  P    Forty  shillings 
for  every  day  during  which  the  offence  is  continu^ 
beginning  from  the  receipt  of  the  written  notice 
from  the  urbrn  authority.    To  my  mind,  this 
section  is  absolutely  clear,  and  I  do  not  think 
that  there  is  anything  in  the  two  cases  which 
have  been   referred  to  which  is  not  absolutely 
consistent  with  that  view  or  which  renders  it 
untenable.     It  is  impossible,  I  thiuk,  to  adopt 
the  plaintiff*s  construction — ^viz.,  that  stopping  at 
the  words  **  on  either  side  of  the  same,*'  a  distinct 
offence  is  created  for  which  there  is  no  penalty, 
because  it  would  be  surely  too  absurd  to  say  that 
the  Act  of  Parliament  has  in  one  and  the  same 
section  first  of  all  created  an  offence  without  a 
penalty,    and   in   the  second  part  of  the  same 
flection   created   a  penalij*  without  an  offence. 
Some  ordinaiy  rules  of  draftemanship,  I  think, 
are  to  be  assumed  to  have  been  followed  by  the 
drafteman  who  drew  that  section.     If  you  read 
the  two  parts  of  the  section  together,  as  I  under- 
stand Grove,  J.  to  say  you  ought  to  do,  it  seems 
to  me  plain  that  there  is  a  single  offence  created 
having  a  penalty  affixed  to  it.    It  therefore  comes 
within  the  rule  laid  down  by   Lord  Mansfield. 
The  first  case  which  is  said  to  be   against  that 
view  is  Bumhall  v.  Schmidt  (46  L.  T.  Bep.  661 ; 
8  Q.  B.  Div.,  603).    The  decision  in  that  case 
was  on  the  old  sect.  156  of  the  Pablic  Health 
Act  1875,  but  I  do  not  think  it  really  makes  any 
difference.    The  decision  was  that  vou  could  lay 
an  information  after  the  six  months  limited  by 
«ect.   252  had   expired.    As    I   understand   the 
learned  judges,  they  have  held  that  the  two  por- 
tions of  the  section  were  to  be  read  together  so 
as  to  make  an  offence  consisting  of  building  and 
•continuing.     It  is  one  offence  created  by  con- 
tinuing and  building,  and  the  penalty  is  imposed 
on  the  compound  offence.    It  .may  be  that  this 
can  be  squeezed  out  of  the  words  of  the  section ; 
but,  even  so,  there  is  nothing  in  that  inconsistent 
with  what  I  now  hold.    For,  although  both  the 
learned  judges  say  it  is  possible  that  for  the 
offence  specified  in  the  first  part  of  the  section 
the  appellant  would  be  liable,  they  do  not  so 
decide,  nor  is  it  any  part  of  their  decision.    What 
-Grove,  J.  says,  at  p.  606,  is  quite  inconsistent  with 
such  an  idea.    He  says :  "  Here  the  provision  with 
respect  to  penalties  for  a  continuing  offence  is 
part  of  the  whole  section.      Without  it  the  first 
part  of  the  section  becomes  almost  meaningless. 
It  would  not  amount  to  more  than  a  bare  expres- 
sion of  opinion  by  the  Legislature.    The  offence 
is  created  by  the  first  part  of  the  section,  and  the 
eocond,  which  is  the  punitive  part,  provides  the 


penalty."    The  learned  judgps  there  arrived  at 
the  conclusion  that  vou  can  run  the  two  portions 
together  so  as  to  make  a  sort  of  compound  offienoe 
of  the  erection,  and  the  continuance  after  written 
notice.    Then  there  is  the  case  of  Mayor,  Alder' 
men,  and  Burgesses  of  Blackpool ,  v.  Johnson  {ubi 
sup.).    Now,  that  decision  is  quite  inconsistent,  to 
my  mind,  with  the  contention  that  I  have  jcut 
heard  from  the  plaintiff.  There  the  person  against 
whom  proceedings  were  taken  was  a  purchaser 
from  the  builder  who  had  erected,  and  it  was 
said  that  the  purchaser  was  continuing  the  offence, 
and  therefore  was   guilty  of   an  offence  under 
sect.  3  of  the  Public  Health  (Buildings  in  Streets) 
^ot  1888,  the  offence   being    derived   in  some 
manner  out  of  the  penalty  portion  of  that  section. 
The  court  held  that  there  was  no  offence  created 
against  the  person  who   simply  continued  the 
offence.    That  seems  to  me  in  no  way  to  conflict, 
but  rather  to  support,  the  view  I  take  in  tbe 
present   case.      I    nave    heard    arguments   this 
morning  as  to  the  general  intent  and  meaning  of 
the  Public  Health  Act»  and  it  is  said  I  ought  to 
find  here  some  intention  to  protect  the  individual 
next  door  neighbour  as  distinct  from  the  whole 
of  the  corporators  of  the  borough,  or  the  whole  of 
the  inhabitante  of  the  particular  district.    In  my 
opinion  that  is  not  the  true  view.    If  the  next 
door  neighbour  has  any  common  law  rights  thev 
are  left  untouched,  and  he  can  assert  them,    u 
he  has  no  common  law  righte,  it  seems  to  me  that 
the  Legislature  under   the  Public  Health  Act 
intended  not  to  create  righte  in  individuals,  bat 
general  righte  for  the  benefit  of  the  inhaoitants 
of  a  particular  borough  or  district.     The  very 
words  of  this  section  appear  to  me  to  exclude  anv 
notion  of   an  individual   right   being  intended, 
because  the  arbiter  whether  the  house  shall  or 
shall  not  be  brought  forward — the  sole  arbiter- 
is  the  urban  authority.    It  may  give  ite  written 
consent,  aud,  if  so,  the  next  door  neighbour  has  no 
ground  of  complaint.    If  individual  rights  had 
been  intended  to  be  created,  it  would  not  have 
been  allowed  that  the  urban  authority  ehonld 
override  those  righte.    The  intention  was  to  pro- 
vide for  the  public  health  by  seeing  that  the 
streete  were  not  unduly  narrowed,  and  that  there 
was  no  undae  blocking  of  way  or  air.     Certainly 
it  would  be  a  most  disastrous  result  to  allow  the 
numerous  individuals  in  a  street  to  bring  their 
private  actions  against  a  man  who  had  erected  a 
few  feet  in  front  of  the  line  al-owed,  when,  as  m 
this,  case  the  urban  authority  decline  to  complain 
or  interfere  in  any  way.    The  view  that  I  nave 
taken  of  the  first  point  really  renders  it  unneces- 
sary for  me  to  express  any  opinion  on  the  second, 
which  was  whether  the  urban  authority  had  in 
fact  given  their  written  consent.    I  will  only  say 
that  I  should  have  required  considerable  argu- 
ment to  induce  me  to  hold  that,  when  resolutions 
are  passed  approving  of  plans  which  have  been 
brought  forward  in  the  usual  way,  and  which 
show  on  the  face  of  them  the   frontege,  and 
a  proposed  advance  on  the  f  ronta^  and  that 
when  those  resolutions  have  been  signed  by  the 
mayor,  and  the  proper  officer  has  passed  and  con- 
firmed the  plans,  it  is  afterwards  open  to  the 
local  board  or  anyone  else  to  say  that  written 
consent  has  not  been  given  because  it  has  not 
been  asked  for  in  terms.    One  has  to  bear  in 
mind  that  a  builder  in  submitting  his  plans  would 
show  fairly  well  what  he  intended  to  do.     He 
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brinf{8  them  before  expertR  whose  bnaineps  it  ie 
to  know  these  Local  Health  Acts,  and  to  ad- 
minister them  daily.  It  ought  to  be  present  to 
their  minds  that  the  man  cannot  baud  in  the 
particular  way  in  which  he  proposes  to  build 
wifchout  their  written  consent.  If  they  allow  him 
to  build,  and,  as  in  this  case,  allow  a  year  or  two 
to  elapse,  it  would  take  a  great  deal  to  persuade 
me  to  hold  on  materials  such  as  I  have  in  the 
present  case,  that  the  urban  authority  had  not  in 
fact  given  their  written  consent.  When  the 
written  consent  of  the  urban  authority  is  spoken 
of,  it  appears  to  me  that  the  proper  way  to  testify 
that  consent  is  by  resolutions  approvinff  of  the 
particular  plans,  if  those  plans  oo  fairly  show 
that  which  is  intended.  I  quite  agree  that 
it  would  be  safer  for  the  local  board  to  pass  a 
resolution  expressly  consenting ;  but  having  regard 
to  the  way  in  which  business  is  carried  on,  I  think 
it  would  be  somewhat  extravagant  to  insist  upon 
an  express  resolution  not  merely  allowing  the 
particular  builder  to  build  in  accordance  with  the 
plans,  but  also  specifying  the  fact,  which  appears 
from  the  plans,  that  he  wishes  to  build  beyond 
the  front  wall  of  the  house  on  each  side.  This 
action  therefore  fails,  and  is  dismissed  with 
costs. 

Solicitors  for  the  plaintiff,  Field,  Boacoe,  and 
Co.,  for  M088  and  Taylor,  Loughborough. 

Solicitor  for  the  aefendant,  F.  FitzPayne,  for 
Clifford,  Perkins,  and  Clifford,  Loughborough. 


Monday,  May  4, 1903. 

(Before  Joycb,  J.) 

London  County  Council  v.  South  Mbtbo- 
POLITAN  Gas  Company,  (a) 

Local  government — Gaa^^Tesiing  &|^  local  autho- 
rity under  itatutory  powevi — "  Daily  "  testings 
— Practice  not  to  test  on  Sunday — Be-eTiact' 
ment  of  former  provisions — Construction  of 
statutes. 

By  sect.  7  of  the  Gaslight  and  Coke  and  other 
Companies  Acts  Amendment  Act  1880  {4S  &  4A 
Vict»  c,  clxxxi,)  a  gets  examiner  appointed  by  the 
Metropolitan  Board  of  Works  is  to  make  daily 
at  appointed  testing  places  tests  for  ascertaining 
whether  during  the  whole  of  each  day  the  lUu' 
minating  power  and  jmrity  of  the  gas  supplied 
by  any  company  subject  to  the  Act  are  such  as 
are  prescribed  by  the  company's  special  Act, 

Testing  of  gas  by  local  authorities  had  been  ori- 
ginally  introduced  in  London  in  1860,  and  the 
above  and  other  wrovisions  of  the  Act  of  1880 
re-enacted  provisums  enacted  by  several  Acts 
passed  between  1860  and  1880.  VntU  1902  it 
was  the  practice  not  to  make  tests  on  Sundays ; 
but  in  that  year  the  L,  County  Council  {in 
which  {he  powers  of  the  Metropolitan  Board  of 
Works  were  vested  bv  sect.  40  (8)  of  the  Local 
Chvemment  Act  1888)  claimed  to  be  entitled  to 
test  on  Sundays  the  aas  supplied  by  one  of  the 
companies  subject  to  the  Act  of  1880. 

The  company  resisting  the  clairfi  and  refusing  access 
to  the  gas  examiners  on  Sundays,  the  cownty 
council  brought  an  action  against  the  company 
claiming  a  declaration  that  the  examiners  were 

(a)  Beported  by  H.  W.  Law,  Eaq.,  Barriitsr-tti-Law. 
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entitled  to  make  tests  daily,  including  Sundays, 
and  an  injunction  restraining  the  company 
from  refusing  them  access  to  the  testing 
places. 

For  the  company  it  was  contended  that  the  Legis^ 
lature  must  be  taken  to  have  had  in  contempla- 
tion in  1880  the  practice  of  omitting  tests  on 
Sunday  which  had  prevailed  for  twenty  years, 
and  that  **  daily  "  in  the  Act  of  1880  must  there- 
fore be  construed  as  meaning  "  daily  excluding 
Sunday." 

Held,  that  there  was  no  reason  to  suppose  that  the 
practice  was  Irought  to  the  notice  of  the  Legis- 
lature ;  that  "  daily  "  must  be  construed  in  its 
prim&  facie  sense  of  **  daily  including  Sunday  " ; 
and  that  the  plaintiffs  were  therefore  entitled  to 
succeed. 

Trial  of  action. 

Under  the  provisions  of  the  Metropolis  Gkui 
Act  1860  (23  &  24  Yict.  c.  125),  ss.  27  and  28,  every 
metropolitan  gas  company  was  required  to  erect 
an  ezpeiimental  meter  furnished  with  a  siytable 
burner  and  other  necessary  apparatus  and 
provide  all  proper  machinery  and  instruments 
for  testing  the  illuminating  power  and  purity  of 
the  gas,  which  was  to  be  tested  by  competent 
examiners  appointed  by  local  authorities  taking 
supplies  of  gas. 

At  the  date  of  the  commencement  of  this  Act 
thirteen  companies  supplied  eas  in  the  metropolis, 
one  of  them  being  the  Souui  Metropolitan  Gas« 
light  and  Coke  Company,  while  among  the  others 
were  the  Qaslight  and  Coke  Company,  the 
Imperial  Gaslight  and  Coke  Company,  and  the 
Commercial  Gas  Company. 

In  1869  the  South  Metropolitan  Gaslight  and 
Coke  Company's  Act  1869  (32  &  33  Yict.  c.  czxx.) 
was  passed. 

By  sect.  3  the  term  "day"  was  defined  to 
mean  (except  in  that  section)  twenty-four  hours 
reckoned  from  nine  o*clock  in  the  forenoon  of  one 
day  to  nine  o'clock  in  the  forenoon  of  the  next 
following  day,  so  much  ol  each  day  as  is  before 
nine  o'clock  in  the  forenoon  being  reckoned  as 
part  of  the  immediately  preceding  day  of  the 
month  or  week. 

By  sect.  15  the  Board  of  Trade  were,  as  soon 
as  might  be  after  the  passing  of  the  Act,  to 
appoint  three  competent  and  impartial  persons, 
one  at  least  of  them  having  practical  knowledge 
and  experience  in  the  manufacture  and  supply  of 
gas,  who  were  to  be  called  the  gas  referees,  and 
to  appoint  successors  on  vacancies  happening 
among  them,  and  by  sect.  16  the  term  of  office 
of  referees  was  limited  to  one  year,  but  they  were 
to  be  capable  of  reappointment. 

By  sect.  19  the  gas  referees  were,  subject  to 
the  provisions  of  the  Act,  from  time  to  time  to 
prescribe  and  certify  the  mode  to  be  adopted  for 
testing  and  recording  the  illuminating  power  of 
gas  supplied  by  the  South  Metropolitan  Gaslight 
and  Coke  Company,  and  the  number  of  times  of 
testing. 

They  were  also  (sect.  26)  to  prescribe  and 
certify  from  time  to  time  what  testing  places 
and  testing  apparatus  were  to  be  provided  oy  the 
company,  which  testing  places  and  apparatus 
were  (sect.  27)  to  be  under  the  control  and 
management  of  the  Metropolitan  Board  of 
Works;  but  by  sect.  28  the  company  were  em- 
powered to  have  a  separate  testing  place  in  the 
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same  bnilding  under  their  own  conbrol  and 
management. 

Sect.  22  directed  the  referees  to  prescribe  and 
certify  the  maximum  amount  of  impurity  to  be 
allowed  in  the  gas,  and  sect.  29  prescnbed  its 
illuminating  power. 

By  sects.  SiO  and  31  the  Board  of  Works  were 
to  appoint  a  competent  and  impartial  person  or 
persons  to  be  a  gas  examiner  or  gas  examiners 
for  the  several  testinsc  places,  and  there  was  to  be 
a  chief  gas  examiner  appointed  by  the  Board  of 
Trade. 

Sect.  82  provided  as  foUows : 

A  gM  examiner  shall  at  each  testing  place  test  daily 
ihe  illuminating  power  and  parity  of  gas  supplied  by 
the  company,  and  in  the  event  of  the  same  being 
aeoertained  to  be  defective  in  either  particular  he  shall 
forthwith  give  notice  to  the  company. 

By  sect.  33  testings  of  illuminating  power  were 
to  be  made  three  times  at  least  each  day,  and  at 
intervals  of  not  less  than  one  hour,  between  the 
hours  «f  live  o*clock  and  ten  o'clock  in  the  after- 
noon in  the  months  of  October  to  March,  both 
inclusive,  aiid  between  the  hours  of  eight  o'clock 
and  eleven  o'clock  in  the  afternoon  in  the  months 
of  April  to  September,  both  inclusive. 

By  sect.  34  the  average  of  all  the  testings  on 
each  day  was  to  represent  the  illuminating  power 
on  that  day,  and  by  sect.  35  the  company  might 
be  represented  at  testings  by  an  officer,  who,  how- 
ever, was  not  to  interfere  in  the  testing. 

Provisions  similar  to  the  above  had  been 
enacted  in  the  City  of  London  Gas  Act  1868  (31 
&  32  Yict.  c.  cxxv.),  ss.  2  and  29-49,  applying  to 
the  Gaslight  and  Coke  Company  and  two  other 
of  the  companies  which  had  supplied  gas  in  1860, 
the  provisions  of  which  Act  were  by  sect.  109  of 
the  Gaslight  and  Coke  Company's  Act  of  the  same 
year  (c.  cvi.)  extended  to  that  company  and  their 
undertaking  without  as  well  as  within  the  city  of 
London;  and  similar  provisions  were  enacted 
with  reference  to  the  Imperial  Gaslight  and 
Coke  Company  by  the  Imperial  Gas  Act  1869  (32 
&  33  Yict.  c.  cxxviii.),  ss.  4  and  44-63,  and  with 
reference  to  the  Commercial  Gas  Company  by  the 
Commercial  Gas  Act  1875  (38  &  39  Vict.  c.  cc), 
ss.  6  and  22-40.  By  the  GasUght  and  Coke 
Company  Act  1876  (39  &  40  "Vict.  c.  ccxxv.), 
ss.  27-44,  similar  provisions  were  re-enacted  with 
respect  to  that  company,  those  of  the  City  of 
London  Gas  Act  1868  being  repealed  by  the  Act ; 
and  in  1876  also  the  South  Metropolitan  Gaslieht 
and  Coke  Company's  Act  (39  &  40  Yict.  c.  ccxxix.) 
was  passed. 

By  sect.  10,  sects.  19-35  and  39  of  the  company's 
Act  of  1869  were  (among  other  sections)  re- 
pealed ;  but  sects.  .28-45  re-enacted  similar  pro- 
visions, pect  39  directing  the  Metropolitan 
Board  of  Works  to  appoint  examiners,  sect.  28 
directing  the  referees  to  certify  and  prescribe 
the  mode  and  number  of  testings,  and  sect.  41 
pioviding  for  daily  testings  by  the  examiners. 
And,  by  sect.  52,  if  on  an  average  of  three 
days  the  gas  supplied  by  the  company  from 
any  station  was  of  less  purity  than  it  ought 
to  be  under  the  Act,  the  company  were  to 
forfeit  a  sum  of  502.  for  each  station  in  respect 
of  which  they  were  in  default.  The  provisions  of 
sect.  22  of  the  Act  of  1869  as  to  purity  of  gas 
were  re-enacted  by  sect.  31,  and  sect.  26  prescribed 
the  illuminating  power. 


In  1879  the  South  Metropolitan  Gaslight  and 
Coke  Company's  name  was  changed  to  the  South 
Metropolitan  Gas  Company. 

In  or  before  the  vear  1880  six  of  the  companies 
which  had  supplied  gas  in  the  metropolis  in  1860 
(including  the  Imperial  Gaslight  and  Coke  Com- 
pany) became  amalgamated  with  the  Gaslii^^ht 
and  Coke  Company,  while  of  the  others  two 
became  amalgamated  with  the  South  Metropolitan 
Gas  Company  and  one  with  the  Commercial  Gas 
Company,  and  one  became  amalgamated  with  the 
Gashght  and  Coke    Company  subsequently,  in 

looo. 

In  1880  the  Gaslight  and  Coke  and  other  Gas 
Companies  Acts  Amendment  Act  1880  (43  <&  44 
Yict.  c.  clxxxi.)  was  passed.  By  sect.  4  the  com- 
panies to  which  the  Act  extended  and  applied 
were  declared  to  be  the  Gaslight  and  Coke 
Company,  the  Commercial  Gas  Company,  and 
the  South  Metropolitan  Gas  Company. 

The  Act  repealed  (among  others)  sects.  41  and 
52  of  the  latter  company's  Act  of  1876  ;  but  it 
re-enacted  provisions  for  the  purpose  of  testing 
gas.  By  sect.  7  a  gas  examiner  is  to  make  daily 
at  each  testing  place  such  number  of  tests  as  the 
gas  referees  pretscribe  for  ascertaining  whether 
duiing  the  whole  of  each  day  the  illuminating^ 
power  and  purity  of  the  gas  supplied  at  such 
testing  plSiCe  by  the  company  are  such  as  are  pre- 
scribed under  their  special  Act,  and  the  tests  for 
iUuminatiog  power  are  to  be  taken  at  intervals  of 
not  less  than  one  hour. 

Sect.  9  is  as  follows : 

The  average  of  all  the  testings  at  any  testing  pxace 
on  auy  day  of  the  parity  of  the  gas  supplied  by  the 
oompany  at  snoh  testing  plaoe  shall  be  deemed  to  repre- 
sent the  parity  of  saoh  gas  on  that  day  at  snoh  testings 
plaoe.  Provided  always,  that  if  on  any  one  day  the 
gas  Bnpplied  by  the  oompany  at  snoh  testing  plaoe  is  of 
less  parity  than  it  ought  to  be  under  the  speoial  Act,  the 
average  of  all  the  testings  made  at  snoh  testing  plaoe  on 
that  day  and  on  the  preceding  and  following  day  shall 
be  deemed  to  represent  the  parity  of  snoh  gas  on  such 
one  day  at  sach  testing  plaoe. 

By  sect.  10  the  company  may,  if  they  think  fit, 
be  represented  at  testings  by  an  officer  who  may 
not  interfere  in  the  testing ;  and  the  Metropolitan 
Board  must  inform  the  company  of  the  proposed 
times  of  testing  on  any  day  on  the  company's 
request. 

iBy  sect.  40,  sab-sect.  8,  of  the  Local  Gk>yem- 
ment  Act  1888  the  powers,  duties,  and  liabilities 
of  the  Metropolitan  Board  of  Works  were  trans- 
ferred to  the  London  County  Council. 

From  time  to  time  gas  referees  had  been  duly 
appointed  by  the  Board  of  Trade  and  gas 
exammers  by  the  Board  of  Works  and  county 
council;  and  testing  places  had  been  duly  pre- 
scribed and  certified. 

From  the  passing  of  the  Act  of  1860  down  to  1880, 
and  affain  from  1880  till  1902,  tests  of  the  gas  sup- 
plied by  the  South  Metropolitan  Gas  Company  and 
other  companies  were  invariably  made  on  week- 
days and  never  on  Sundays  (excepting  during  the 
hours  of  Sunday  before  9  a.m.,  which,  under  the 
definition  of  "  day  "  in  the  Act  of  1869  and  corre- 
sponding Acts,  were  reckoned  as  part  of  Satur- 
day). 

On  the  7th  Nov.  1902,  however,  the  county 
council  informed  the  South  Metropolitan  Gas 
Company  that  the  gas  examiners  had  been  directed 
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to  attend  at  the  testing  places  on  the  following 
Sunday  with  a  view  to  &8ting  the  gas  then  being 
supplied  by  the  company;  bat  the  company 
instmcted  their  servant  not  to  admit  them,  and 
claimed  that  the  county  council  were  not  entitled 
to  have  tests  made  on  Sunday. 

The  county  council  accordingly  commenced 
this  action  against  the  company,  claiming  a  decla- 
ration that  the  gas  examiners  were  entitled  at 
each  appointed  testing  place  to  make  daily  (includ- 
ing Sundays)  such  number  of  tests  as  the  sas 
referees  had  prescribed  or  should  prescribe  for 
ascertaining  whether  during  the  whole  of  each 
day  the  illuminating  power  and  parity  of  the  gas 
supplied  at  such  testing  place  by  the  company 
were  such  as  were  respectively  prescribed  under 
the  company's  special  Act,  and  an  injunction  to 
restrain  the  ccmpany,  their  directors,  agents, 
servants,  and  workmen,  from  preventing,  obstruct- 
ing, or  hiudering  the  gas  examiners  from 
making  tests  at  each  appointed  testing  place  on 
Sundays. 

The  company  by  their  defence  set  up  the  prac- 
tice of  excluding  Sundays  above  referred  to,  and 
denied  that  consumers  were  injured  thereby, 
inasmuch  as,  owing  to  the  fact  that  Sunday  was 
treated  as  a  day  of  rest,  more  gas  than  was  neces- 
sary was  made  on  each  we^day,  and  the  gas 
used  on  Sundays  was  therefore  mainly  the  excess 
of  that  made  during  the  week,  and  had  been  sub- 
jected to  the  weekday  tests.  They  further  pleaded 
the  Sunday  Observance  Act  1677  (29  Car.  2,  c.  1). 
Evidence  was  given  on  their  behalf  as  to  the 
practice  of  omitting  Sunday  testings,  the  absence 
of  injury  to  the  consumers,  and  other  matters. 

Hughe$,  KC.  and  T.  T,  Methold  for  the 
plaintifEs. — **  Daily  "  includes  Sunday  unless  that 
day  is  expressly  excluded.  Sunday  is  included 
in  computations  of  time : 

BawliM  V.  Wegt  Derby  Overseers,  2  C.  B.  72 ; 
Peaeoeh  v.  The  Qtteen,  4  C.  6.  N  S.  264 ; 
Bx  parte  Simphin,  2  E.  &  E.  392. 

If  the  defendants  are  right,  they  could  give  their 
consumers  gas  of  an  inferior  quality  on  Sundays 
without  fear  of  detection.  This  cannot  have 
been  the  intention  of  the  Legislature.  With 
respect  to  the  question  of  the  Sunday  Observance 
Act^  a  bye-law  restricting  the  navigation  of  a 
canal  on  Sunday  has  been  held  void : 

Colder  and  Hebhle  Navigation  Company  v.  Pilling, 
14  M.  &  W.  76. 

And  proceedings  under  that  Act  cannot  now  be 
taken  without  uie  consent  in  writing  of  the  chief 
officer  of  police  or  justices :  (Sunday  Observation 
Prosecution  Act  1871,  continued  by  the  Expiring 
Laws  Continuance  Acts). 

WarmingUm,  K.C.,  Lord  Robert  Cecil,  K.C.,  and 
Lawrence  Moetron  for  the  defendants. — The  Act 
of  1880,  under  which  this  right  is  claimed,  comes 
at  the  end  of  a  series  of  Acts  in  which  the  words 
that  the  plaintiffs  rely  on  were  also  used ;  and  the 
Legislature,  in  re-enactins  in  sect.  7  of  the  Act  of 
ISSb  the  provisions  of  these  earlier  Acts,  must 
be  taken  to  have  done  so  having  regard  to  the 
practice  of  excluding  Sundays  which  had  then 
obtuned  for  twenty  years.  This  practice  inter- 
prets the  requirements  of  the  Act  of  1880,  and 
that  Act  was  not  intended  to  introduce  a  new 
practice.  The  circumstances  with  reference  to 
which  the  words  were  enacted  and  the  object  of 


the  Legislature  appearing  from  those  circum- 
stances must  be '  considered  :  (see  per  Lord 
Blackburn  in  Biver  Wear  Commissioners  v. 
Adamson,  37  L.  T.  Hep.  543;  2  A.  C.  743,  at 
p.  763;  and  per  Lord  Halsbury  in  Eastman 
jPhotographic  materials  Company  v.  Comptroller 
of  Patents,  79  L.  T.  Rep.  195 ;  (1898)  A.  C.  571. 
at  p.  575).  The  same  principle  is  laid  down  by 
Thesiger,  L.J.  in  Yewens  v.  Noakes  (44  L.  T.  Bep. 
128),  and  by  Turner,  L.  J.  in  Hawkins  v.  GathercoU 
(6  D.  M.  &  G.  1,  at  p.  21) ;  and  in  Commissioners  of 
Income  Tax  v.  Pemsel  (65  L.  T.  Rep.  621 ;  (1891) 
A.  C.  531,  at  p.  591)  Lord  Macnaghten  expresses 
a  similar  view.  The  plaintiffs  are  forced  to 
suggest  that  for  years  hitherto  the  Metropolitan 
Board  of  Works  and  the  county  council  have 
been  guilty  of  a  breach  of  duty. 

A  reply  was  not  called  for. 

JoYCB,  J. — The  question  in  this  case  is  what  is 
the  meaning  of  the  word  "daily"  in  the  7th 
section  of  the  Gaslight  and  Coke  and  other 
Companies  Act  Amendment  Act  1880.  I  think, 
without  looking  at  the  dictionary,  one  may  venture 
to  say  that  the  primd  facie  meaning  of  "  daily  " 
is  "  every  day,"  althoueh  we  have  in  this  case  the 
peculiar  provision  wi&  reference  to  days  con- 
tained in  the  3rd  section  of  the  South  Metropo* 
litan  Gaslight  and  Coke  Company's  Act  1869, 
which  provides  that  "the  term  'day'  means 
(except  in  this  section)  twenty-four  hours  reckoned 
from  nine  o'clock  in  the  forenoon  of  one  day  to 
nine  o'clock  in  the  forenoon  of  the  next  following 
day,  so  much  of  each  day  as  is  before  nine  o'clock 
in  the  forenoon  being  reckoned  as  part  of  the 
immediately  preceding  day  of  the  month  or  week." 
Therefore  it  appears  to  me  that  primd  facie  the 
effect  of  this  7th  section  of  the  Act  of  1880  with 
reference  to  the  company  in  question  is  that  the 

fas  is  to  be  tested  as  thereby  prescribed  on  every 
ay,  beginning  at  nine  o'clock  in  the  forenoon  of 
one  day  and  ending  at  nine  o'clock  in  the  fore- 
noon of  the  next  day.  Now,  if  that  be  so,  two  of 
those  days  would  include  part  of  Sunday,  which 
b^ins  at  twelve  o'clock  on  Saturday  night  and 
ends  at  twelve  o'clock  on  Sunday  night.  It  is 
said  that  from  the  provisions  of  this  section  the 
twenty-four  hours  from  midnight  on  Saturday  to 
midnight  on  Sunday  must  be  altogether  excluded. 
Upon  that  I  observe  that  I  understand  there  is 
not  a  word  or  an  expression  of  any  sort  or  kind 
in  any  of  these  Acts  of  Parliament  to  suggest 
that  that  is  to  be  the  case,  or  thut  that  is  the 
intention  of  the  Legislature.  Primd  facie  I 
should  suppose  that  where,  as  here,  the  gas  is  to 
be  supplied  at  all  times  on  every  day,  and  at 
every  hour  of  the  day,  the  testing  ought  to  take 
place  on  every  day  of  the  week.  Now,  what  is 
the  argument  which  the  defendants  ur^  against 
this  construction,  and  in  favour  of  their  conten- 
tion P  How  and  where  do  they  get  any  particular 
intent,  so  to  speak,  at  variance  with  and  contrary 
to  the  litei*al  words  of  the  Act  P  Well,  many  not 
altogether  relevant  topics,  as  I  consider,  have  been 
urged  upon  me,  though  it  was  not  necessary  to 
exclude  them  or  to  stop  the  evidence  or  to  do 
an^thinjg  of  that  kind ;  but  the  principal  point  is 
this  *.  They  say  that  the  practioe  down  to  the 
passing  of  the  Act  of  lo80  was  not  to  test 
on  Sundays — ^that  is  to  say,  in  other  words, 
that  the  practice  has  been  not  to  comply  with 
the  literal   terms   of    the   Act   of  Parhament 
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applicable  to  the  case.  Can  that  alter  the  meaning 
of  the  word  "  daily  "  in  the  Act  of  1880  ?  It  is 
suggested  that  it  can  do  so  on  the  principle 
enunciated  by  Lord  Macnaghten  in  Commis- 
iioners  for  Special  Purposes  of  Income  Tax  v. 
Pemsel  (65  L.  T.  Rep.  621 ;  (1891)  A.  C.  531,  at 
p.  591),  where  undoubtedly  it  is  suggested  that 
"  when  you  find  legislation  following  a  continuous 
practice  repeating  the  very  words  on  which  that 
practice  was  founded,  it  may  perhaps  fairly  be 
inferred  that  the  Legislature  in  re-enacting  the 
statute  intended  those  words  to  be  understood  in 
their  received  meaning.  And  perhaps  it  might  be 
argued  that  the  inference  grows  stronger  with 
each  successive  re-enactment."  Lord  Macnaghten, 
however,  expresses  no  opinion  upon  it;  and  my 
opinion  is  that,  if  that  m  a  sound  principle  upon 
which  the  court  can  act  in  construing  an  Act  of 
Parliament,  the  practice  in  this  case,  assuming  it 
to  be  established  unier  the  circumstances,  is  not 
nearly  sufficient  for  the  purpose  of  founding  upon 
it  any  really  serious  argument  to  the  effect  desired 
by  the  defendants.  In  my  opinion  the  words  are 
plain.  I  am  asked  to  say  upon  the  construction 
of  the  statute  that  it  is  to  be  construed  in  a  way 
contrary  to  the  words  of  the  Act ;  and  this  con- 
construction,  by  the  way,  would,  as  it  appears  to 
me,  lead  to  the  greatest  possible  difficulty  in 
working  the  Act  with  I'eference  to  the  days  at 
the  end  of  the  week.  I  do  not  know  whether  it  is 
to  be  inferred  —  I  do  not  in  the  least  degree 
suspect — that  the  existence  of  any  such  practice 
as  has  been  alleged  was  brought  to  the  attention 
of  the  Legislature  when  the  Act  of  1880  was 

gassed.  I  do  not  even  suspect  that  the  Legislature 
id  not  intend  that  whicn  is  stated  and  which  is 
provided  in  the  7th  section  of  the  Act  of  1880— 
namely,  that  the  testing  should  be  daily  and 
every  day,  without  excepting  Sunday  in  any  way 
whatever. 

Solicitor  for  the  plaintiffs,  W,  A,  Blaaland. 
Solicitors  for  the  defendants,  Hicklin,  Washing- 
ton, and  Pasmore, 


April  30  and  May,  1, 1903. . 
(Before  Eadt,  J.) 

FaBER  V,  GOSWORTH  URBAN  DISTRICT 

Council,  (a) 

Sanitary  authority-^^Sewer — Bight  to  drain  into 
sewer — Action  for  a  declaration — Public  Health 
Act  1875  (38  &  39  Vict,  c.  55),  •.  22— Ord^r 
XXV,,  r.  5. 

The  owners  of  certain  land  of  about  186  acres  in 
extent  proposed  to  lay  it  out  as  building  land, 
and  to  erect  a  large  number  of  houses  thereon. 
They  had  a  plan  prepared  showina  sewers  of 
different  dimensions  from  9in.  to  18tn.  in  dia- 
meter,  and  claimed  that  as  ovmers  of  the  pre- 
mises they  were  entitled  to  connect  their  sewers 
with  the  sewer  of  the  O.  District  Council,  which 
was  only  12m.  in  diameter.  The  O.  Dis- 
trict Council  said  that  the  construction  of  such 
a  series  of  sewers  was  outside  sect.  22  of  the 
Public  Health  Act  1875,  and  that,  if  the  oioners 
insisted  on  arbitration,  the  O,  District  Council 
would  raise  this  objection  at  every  stage,  A 
writ  was  then  issued  ashing  for  a  declaration 
that  the  plaintiffs  were  entitled  to  connect  their 

(«)  Reported  by  G.  B.  HAiOLTOir,  Biq.,  Baniiftar«t-LAW. 


proposed  sewers  with  the  sewer  of  the  defers 
dants,  and  for  an  injunction  to  restrain  the 
defendants  from  obstrv>cting  the  connection. 
The  case  came  on  upon  a  notice  for  trial  toithtnit 
witnesses,  but  without  any  consent,  and  by  agrees 
ment  it  was  treated  as  a  motion  for  ju^dLgment, 
The  claim  to  an  injunction  was  not  argued. 
Held,  that,  although  there  is  jurisdiction  under 
Order  XXV,,  r,  5,  to  make  a  declaratory 
order,  the  jurisdiction  is  one  to  be  exercised 
with  extreme  caution ;  that,  as  no  portion  of  the 
estate  had  been  built  on  and  no  drains  or  sewer* 
constructed,  it  was  inexpedient  to  make  a  decla- 
ration  that  the  plaintiffs  had  a  legal  right  to 
connect  their  sewers  when  made  with  that  of  the 
defendants. 

Action. 

The  plaintiffs  were  the  trustees  under  the  will, 
dated  the  16th  Sept.  1895,  of  Andrew  Montaga» 
and  as  such  trustees  owned  an  estate  in  the  parish 
of  Kenton,  in  the  county  of  Northumberland,  in 
the  rural  district  of  Castle  Ward. 

The  defendants  were  the  local  authority  under 
the  Public  Health  Act  1875,  and  a  sewer  vested 
in  them  had  been  constructed  to  a  point  in  Kenton- 
lane  adjoining  the  plaintiffs*  property. 

The  plaintiffs  had  prepared  a  scheme  for  deve- 
loping their  property  as  building  land,  and  g^ve 
notice  to  connect  their  proposed  sewers  with  the 
defendants'  sewer. 

The  defendants  disputed  the  right  to  connect 
under  sect.  22  of  the  Public  Health  Act  1875,  and 
the  plaintiffs  brought  this  action  claiming  a 
declaiution  that  under  sect.  22  of  the  Pablic 
Health  Act  1875  they  were  entitled  to  connect 
their  proposed  sewers  with  the  defendants'  sewer, 
and  also  asked  for  an  injunction  to  restrain  the 
defendants  from  obstructing  such  connection. 

The  action  was  set  down  as  an  action  without 
witnesses  without  any  written  consent. 

No  reply  had  been  delivered,  so  under  Order 
XXYII.,  r.  13,  all  the  material  statements  of 
fact  in  the  defence  were  denied  and  put  in  issue. 

Ultimately  it  was  agreed  that  the  application 
should  be  treated  as  a  motion  for  judgment  on 
admissions  in  the  pleadings. 

The  Public  Health  Act  1875  (38  &39  Yict.  c.  55 
provides : 

Seot.  22.  The  owner  or  oooapier  of  any  premisas 
withoat  the  district  of  a  looal  authority  may  oause  any 
aev^er  or  drain  from  anoh  premises  to  oommnnioate  with 
any  sewer  of  the  looal  anthority  on  anoh  terms  and  con- 
ditions as  may  be  agreed  on  between  snch  owner  or 
oocnpier  and  such  local  authority  or  as  in  oaae  of 
dispute  may  be  settled  at  the  option  of  the  owner  or 
occupier  by  a  court  of  summary  jurisdiction  or  by  arbi- 
tration in  manner  provided  by  this  Act. 

Macmorran,  K.C.  and  H,  T,  Waddy  for  the 
plaintiffs. — The  plaintiffs  have  an  absolute  right 
to  the  declaration  asked  for : 

Mayor  of  New  Windsor  v.  Stovell,  51   L.  T.  Hep. 
626  ;  27  Ch.  Div.  665. 

There  North,  J.  said  (51 L.  T.  Rep.,  p.  629) :  "  There- 
fore, Mr.  Yansittart  having  a  right  to  make  this 
connection,  and  to  have  all  the  provisions  of  this 
section  immediately  carried  oat,  the  board  must 
do  the  best  they  can  for  the  purpose  of  fixing  the 
terms,  and  must  fix  them  fairly  and  reasonahly. 
Unless  the  terms  are  complied  with,  the  cuxineo- 
tion  cannot  be  made,  but  as  soon  as  they  have 
been  complied  with  the  connection  is  to  be  made^ 
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and,  it  seems  bo  me,  there  is  an  end  of  the  matter. 
Under  these  circumstanoes  the  section  is,  in  my 
opinion,  equivalent  to  a  grant  to  the  owner  of 
the  adjoining  land  of  a  right  to  have  the  connec- 
tion made,  and  to  use  the  connection  when  made. 
There  are  no  express  words  as  to  user,  but  I  oon- 
Bider  that  the  direction  to  make  the  communica- 
tion carries  with  it  the  risht  to  do  what  was  the 
only  purpose  in  contemplation  when  the  terms 
were  arranged  " : 

Broum  y.  Mayor,  ^c,  of  DunntabU,  80  L.  T.  Bep. 
650 ;  (1899)  2  Ch.  878. 

[Eady,  J. — That  was  a  decision  under  sect.  21.] 

Scott'Fax,  K.O.  and  Gatey  for  the  defendants. 
—There  is  no  dispute  as  to  the  facts.  It  would 
be  idle  to  dispute  that  the  plaintiffs  can  connect 
Bome  drain  with  the  defendants'  sewer,  but  this 
will  be  useless  for  the  plaintiffs'  purpose.  They 
may  be  able  to  connect,  and  be  restricted  as  to  user. 
Sere  it  is  proposed  to  erect  320  houses  on  186  acres 
of  what  is  now  arable  land,  and  pour  the  contents  of 
a  sewer  18ia.  in  diameter  into  the  defendants'  sewer, 
which  is  only  12in.  in  diameter.  As  to  the  claim  for 
an  injunction,  there  is  no  case  whatsoeyer ;  all  the 
defendants  did  was  to  say,  *'  We  shall  dispute  your 
right  before  the  arbitrator."  The  plaintiffs 
onght  to  have  gone  to  arbitration,  and,  if  any 
question  of  law  arose,  a  case  could  have  been 
stated.  The  court  will  not  interfere  by  way  of 
in j auction  or  declaration  of  right  where  the 
L«;iblature  has  pointed  out  another  mode  of  pro- 
ceaure: 

Grand  Junction  Waterworjca  Company  y.  Hampton 

Urban  Diatrict  Council,  78  L.  T.  Bep  673 ;  (1898) 

2  Oh.  331. 

Sect  22  of  the  Public  Health  Act  only  applies  to 
an  existing  and  known  state  of  circumstances.  It 
does  not  apply  where,  as  here,  a  sewer  has  not 
yet  been  constructed.  The  plaintiffs  will  not  be 
allowed  to  discharge  into  the  defendants'  drain  so 
as  to  cause  a  nuisance : 

Qrdham  y.  Wrou^hton,  20  Mag.  Caa.  225 ;  84  L.  T. 
Bep.  744;  (1901)  2  Ch.  451. 

[Eadt,  J. — ^As  there  is  no  existing  drain,  I  am 
inclined  to  think  a  declarator  judgment  would 
only  hamper  the  arbitrator.  When  the  whole  of 
the  sewers  are  made  there  will  be  a  legal  right  to 
connect,  but  at  present  it  is  a  hypothetical  case.] 

Maemorrant  K.O.  in  reply. — The  plaintiffs  are 
entitled  to  the  declaration  asked  for.  The  case 
is  covered  by  the  decision  of  North,  J.  in  Mayor 
of  New  Windsor  y.  StoveU  (ubi  sup.).  It  is  un- 
necessary to  proceed  to  arbitration. 

Eadt,  J. — This  case  comes  on  upon  a  notice 
for  trial  without  witnesses,  without  any  consent 
in  writing,  but  it  has  been  agreed  becween  the 
parties  that  it  shall  be  treated  as  a  motion  for 
judgment  on  admissions  in  the  defence.  The 
Gbiim  originally  asked  for  a  declaration  that  the 
pUuntiffs  are  entitled  under  sect.  22  of  the  Public 
Health  Act  1875  to  connect  their  sewers  with  that 
of  the  defendants,  and  also  an  injunction  to 
restrain  the  defendants  from  obstructing  such 
connection.  The  defendants  by  a  letter  of  the 
14th  Feb.  1903  denied  the  plaintiffs'  right  to 
connect  with  their  sewer,  but  they  repudiate  any 
intention  of  interfering  with  any  legal  rights  of 
the  pliuntiffs.  In  opening  the  case  only  a  decla- 
ratory judgment  has  been  asked  for.  The  plain- 
tiffs are  the  owners  of  a  large  estate  which  is  to 


be  laid  out  for  building  purposes  according  to  a 
plan  which  has  been  produced  to  me,  without  any 
objection  being  made  to  its  production.    A  large 
number  of  houses  and  sewers  are  shown  on  the 
plan,  the  latter  of  yarying  dimensions  from  9in. 
up  to   18in.  in  diameter.    The  plaintiffs  allege 
that  under  sect.  22  of  the  Public  Health  Act  1875 
they  as  owners  of  the  premises  shown  upon  the 
plan,  which  are  in  the  rural   district  of  Castle 
Ward,  haye  the  right  to  connect  their  proposed 
sewer  ISin.  in  diameter  with  the  sewer  of  the 
defendants,  which  is  only  12in.  in  diameter.    A 
letter  and  the  plan  were  sent  to  the  defendants, 
and  in  reply  their  solicitors  wrote  that  the  con- 
nection of  such  a  series  of  sewers  was  outside 
sect.  22  of  the  Public  Health  Act  1875,  and  that, 
if   the    plaintiffs    insisted    on    arbitration,  the 
defendants  would  appoint  an  arbitrator  under 
protest,  and  raise  the  objection  at  eyery  stage  of 
the  proceedings.    A  writ  was  issued  on  the  17th 
Feb.    1903.     The   plaintiffs  now  claim  only  a 
declaration,  and  it  may  weU  be   that  under  the 
new  practice  a  declaratory  order  might  be  made, 
haying  regard  to  Order  XXV.,  r.  5.    It  has  been 
pointed  out  that  this  jurisdiction  ought  to  be  exer- 
cised with  extreme  caution.    Here  the  plaintiffs 
have  not  proceeded  with  the  contemplated  work,  no 
portion  of  the  estate  is  yet  buUt  on,  and  no  drains 
or  sewers  haye  been  constructed.    1  am  asked  to 
declare  that,  no  matter  what  the  result  may  be 
of  connecting  the  sewera  shown  on  the  plan  with 
the  defendants'  sewers,  the  plaintiffs  naye  the 
absolute  right  to  connect.    The  scheme  is  exten- 
sive, and  no  doubt,  If  it  is  carried  out,  a  consider- 
able yolnme  of  sewage  will  be  sent  down.    But 
not  a  brick  has  been  laid,  and  no  step  has  been 
taken  towards  the  construction  of  the  sewers, 
and  I  am  not  prepared  to  make  the  declaration 
asked  for  under  the  ciroamstances.    It  is  inex- 
pedient to  give  a  judgment  which  mi^ht  hamper 
an  arbitrator  or  a  court  of  summary  jurisdiction 
without  any  eyidence  as  to  what  the  effect  would 
be  of  the  work  being  carried  out.    It  is  suggested 
that  the  construction  of  a  new  sewer  by  the  defen- 
dants might  be  necessary.    It  seems  exceedingly 
difficult  to  make  a  declaration  that,  whateyer  the 
result  may  be,  the  plaintiff  has  this  legal  right  to 
connect,  and  to  say  that  I  must  now  so  determine, 
irrespectiye  of  consequences.  I  am  of  opinion  that 
it  is  not  proper  in  the  present  case  that  I  should 
exeroise  tne  jurisdiction  ^iyen  hj  Order  XXY .,  r.  5. 
It  is  still  open  to  the  j^aintiffs  to  go  to  arbitra- 
tion or  to  apply  to  a  court  of  summary  jurisdic- 
tion as  to  the  terms  on  which  they  can  cause  any 
sewer  or  drain  they  may  construct  to  connect 
with  the  defendants*  sewer,  and  if  on  any  such 
occasion  any  question  of  law  arises,  it  can  be  deter- 
mined.   The  rosult  is,  the  only  order  is  that  the 
court  does  not  think  fit  to  make  any  declaration. 
There  will  be  liberty  to  apply  as  to  the  payment 
of  the  costs  of  the  action  at  the  conclusion  of  any 
proceedings  under  sect.  23  of  the  Public  Health 
Act  1875. 

Solicitors  for  the  plaintiffs,  Greenfield  and 
CrcieknaU, 

Solicitors  for  the  defendants,  J,  E.  and  IT. 
Scott,  for  M,  8.  Daglish  and  Mulcaster,  New- 
castle-upon-Tyne. 
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KING'S  BENCH  DIVISION. 

March  4  and  16, 1903. 

(Before  Lord  Alyebstonb,  C.J.) 

Dembb  V,  Cook  and  anothbb.  (a) 

False  imprisonment — Qovemar  of  prison — Clerk 
of  the  peace — Action  against  governor  and  cleric 
of  the  peace — Governor  receiving  prisoner  vnth- 
out  proper  warrant  of  commitment — Warrant 
by  magistrate — Sentence  altered  on  appeal  by 
quarter  sessions — No  fresh  warrant  by  quarter 
sessions  —  Liability  of  governor  and  cterk  of 
peace — 8v/mmary  Jurisdiction  Act  1848  (11  &  12 
Vict,  c.  43),  «.  27. 

The  plaintiff  was  convicted  by  a  court  of  sum- 
mary jurisdiction  and  sentenced  to  a  term 
of  imprisonment  with  hard  labour.  He  was 
taken  to  prison  under  a  warrant  of  commit- 
ment mMe  out  by  the  magistrate^  but  released 
pending  an  appeal  to  quarter  sessions.  The 
conviction  was  affirmed,  but  the  sentence 
was  altered.  No  fresh  warrant  of  commit- 
ment was  made  out  by  the  recorder  at 
quarter  sessions,  but  the  original  conviction  by 
the  magistrate  was  altered  by  the  recorder  in 
accordance  with  his  sentence.  The  plaintiff  was 
then  taken  to  prison^  and  the  only  documents 
handed  to  the  aovemor  of  the  prison  were  a  copy 
of  the  original  conviction  by  the  magistrate  as 
altered  by  the  recorder  and  the  original  warrant 
of  commitment  by  the  magistrate.  He  wa^ 
detained  in  prison  for  soms  days,  when  the  con- 
viction was  quashed  upon  other  grounds  and  he 
was  released. 

In  an  action  for  false  imprisonment  against  the 
clerk  of  the  peace  of  the  borough  and  the  governor 
of  the  prison  for  unlawfully  imprisoning  the 
plaintiff : 

Meld,  that  the  action  could  not  be  maintained 
against  the  clerk  of  the  peace,  as  he  was  merely 
a  ministerial  officer  and  his  act  was  a  minis- 
terial act ;  but  that  the  action  was  maintain- 
able against  the  governor,  as  he  was  not  justified 
in  receiving  the  plaintiff  into  custody  and 
detaining  him  without  a  fresh  warrant  of  com- 
m^itment  by  the  recorder,  and  that  the  documents 
which  the  governor  received  were  not  equivalent 
to  such  warrant  of  commitment,  and  that  the 
governor  was  liable  in  damages  to  the  plaintiff. 

Action  tried  before  Lord  Alyerstone,  O.J.  with  a 
special  jury. 

The  plaintiff  was  a  painter  residine  in  the 
borough  of  West  Ham  ;  the  defendant  Edward  H. 
Cook  was  the  clerk  of  the  peace  for  the  borough 
of  West  Ham,  and  the  defendant  Frank  Johnson 
was  the  sovemor  of  His  Majesty's  prison  at 
Fentonville  in  London. 

The  action  was  brought  by  the  plaintiff  against 
the  defendant  Cook  for  that  he  on  the  18th  April 
1902,  at  the  quarter  sessions  for  the  borough  of 
West  Ham,  unlawfully  assaulted  and  ordered  and 
gave  the  plaintiff  into  the  custody  of  certain 
police  officers  and  prison  warders  and  caused  the 
plaintiff  to  be  by  tnem  then  and  there  arrested 
and  imprisoned  and  afterwards  to  be  conveyed  in 
custody  of  police  officers  or  warders  to  and 
imprisoned  in  Pentonville  Prison  and  to  be 
detained  as  a  prisoner  until  the  29th  April  1902 ; 
and  against  the  defendant  Johnson  for  that  he  by 
his  servants  or  agents,  the  warders  of  the  prison, 

(a)  Baported  by  W.  W.  Obb,  Biq.,  B*rrla(er4t-Law 


on  the  18th  April  1902  unlawfally  took  the  plain- 
tiff into  custody  and  detained  him  in  custody 
and  imprisonea  him  at  the  said  prison  and 
detained  him  as  a  prisoner  until  the  29th  April 
1902,  when  he  was,  on  a  writ  of  habecut  corpus, 
ordered  by  an  order  of  the  court  to  be  discharged 
from  prison. 

The  defendant  Cook  in  his  defence  said  that 
on  the  18th  April  1902  he  was  and  was  acting  as 
clerk  of  the  peace  for  the  borough  of  West  Ham 
at  the  quarter  sessions  of  the  borough ;  that  the 
plaintiff  had  on  the  10th  Jan.  1902  been  convicted 
at  the  West  Ham  petty  sessional  court  of  being 
a  rogue  and  vagabond  and  sentenced  to  two 
montna*  imprisonment  with  hard  labour,  and  that 
the  plaintiff  had  appealed  from  such  conviction 
to  the  quarter  sessions ;  that  at  the  quarter 
sessions  on  the  18th  April  the  recorder  duly 
determined  the  plaintiff's  appeal,  affirmed  the 
conviction,  and  senteoced  the  plaintiff  to  two 
months'  imprisonment  in  the  second  division, 
and  that  this  defendant  as  his  duty  was  and 
being  and  acting  as  the  proper  officer  of  a 
court  of  record  and  competent  jurisdiction  by 
command  of  the  judge  thereof  ordered  the  plain- 
tiff into  custody  of  tiie  proper  officers. 

The  defendant  Johnson  in  his  defence  said 
that  on  the  18th  April  1902,  on  the  authority  of 
the  Prison  Commissioners  and  under  a  warrant 
of  commitment  dated  the  10th  Jan.  1902  issued 
under  the  authority  of  a  court  of  competent 
jurisdiction,  as  varied  by  an  order  of  the  quarter 
sessions  for  the  county  borough  of  West  Ham, 
he  received  the  plaintiff  inte  lawful  custody  and 
dealt  with  him  as  by  the  said  warrant  directed 
and  imprisoned  him  in  the  second  division,  and 
kept  him  so  imprisoned  until  the  29th  April  1902, 
when  he  released  him  pursuant  to  an  order  of  the 
King's  Bench  Division  of  the  High  Court. 

The  facte  as  proved  at  the  trial  are  fully  set  out 
in  the  judgment. 

Charles  E,  Jones  and  Naldrett  for  the  plaintiff. 

Horace  Avory,  K.C.  and  Travers  Humphreys 
for  the  defendant  Cook. 

The  Attorney 'General  (Sir  Robert  Finlay,  K.C.) 
and  H,  Sutton  for  the  defendant  Johnson. 

Cur,  adv,  vult. 

March  16. — Lord  Altebstone,  C.J.  read  the 
following  judgment :— This  is  an  action  brought 
by  the  plaintiff  against  Edward  Harvey  Cook,  the 
clerk  of  the  peace  for  the  borough  of  w  est  Ham, 
and  Captain  Johnson,  the  governor  of  Pentonville 
Prison,  in  respect  of  his  detention  in  Pentonville 
Prison  from  the  18th  to  the  29th  April.  On  the 
latter  date  the  Court  of  King's  Bench  by  the 
judgment  of  Darling,  J.,  Channell,  J.,  and  myself 
decided  that  the  order  under  which  he  was 
detained  was  invalid,  and  he  was  accordingly  re- 
leased. Subsequently,  on  the  7th  June,  this 
action  was  commenced.  The  jury  have  pro- 
visionally assessed  the  damages  for  his  detention 
in  the  sum  of  5Z.,  and  I  have  now  to  decide  whether 
the  action  can  be  mainteined  against  either  of 
the  defendants.  Before  dealing  with  the  ques- 
tion of  law  which  has  been  raised  on  behalf  of 
the  def endante,  it  will  be  convenient  to  state  the 
facte  briefly.  On  the  2nd  Jan  1902  Demer  was 
charged  with  having  indecently  exposed  his 
person.  He  obteined  bail  and  was  subsequently 
remanded  till  the  10th  Jan.,  when  he  was  charged 
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nnder  sect.  4  of  the  Yagrancj  Act  1824  (5  deo.  4, 
c  83)  with  being  a  rofl^ne  and  vagabond  for  having 
been  goiltj  of  the  above  offence.  He  was  found 
gailtj  bj  the  magistrate  and  sentenced  to  two 
months*  imprisonment  with  hard  labonr,  and  on 
tbat  day  a  warrant  of  commitment  on  conviction, 
signed  by  the  magistrate,  was  made  oat  directing 
him  to  be  kept  in  prison  with  bard  labour  for  the 
space  of  two  months.  Under  that  warrant  of 
commitment  he  was  taken  to  Pentonville,  where 
he  remained  until  about  the  15th  Jan.,  when  in 
the  ordinary  course  he  was  conveyed  to  Bedford 
to  complete  the  remainder  of  his  sentence.  He 
lodged  an  appeal,  and  on  the  18th  Jan.  he 
obtained  bail,  which  was  given  by  two  sureties, 
Mr.  Fuller  and  Mr.  Allen,  the  condition  of  the  re- 
ooenisances  being  that  Demer  should  abide  by  and 
duly  perform  the  order  of  the  court  to  be  made 
upon  the  trial  of  an  appeal  to  quarter  sessions. 
I^n  notice  of  the  appeal  and  the  granting  of 
bail  being  given  to  the  governor  of  Bedford 
Prison,  the  plaintiff  wsls  discharged  from  that 
prison  jHBnding  the  appeal.  The  appeal  came  on 
for  hearing  on  the  7th  Feb.,  when  the  appellant 
and  other  witnesses  were  examined  orally,  and 
jadgment  was  reserved  until  the  18th  April,  the 
bessions  being  adjourned  to  that  day,  and  the 
existing  recognisances  being  enlarged.  On  the 
18th  April  the  recorder  gave  judgment  convicting 
the  defendant  of  being  a  rogue  and  vagabond 
within  sect.  4  of  5  Geo.  4,  c.  83,  for  that  he  had 
been  guilty  of  exposure  of  his  person  on  or  about 
the  9th  Dec.  in  the  presence  of  a  woman  named 
Remain,  and  on  the  18th  Dec.  in  the  presence  of 
a  woman  named  Staples.  He  further  altered  the 
sentence  by  remitting  the  hard  labour  and  putting 
the  appellant  in  the  second  division.  The  original 
conviction  was  altered  by  the  recorder  in  accord- 
ance with  this  decision.  By  our  judgment  of 
the  29th  April  we  held  that  the  conviction,  as  so 
altered,  alleged  two  distinct  offences  and  was  bad. 
Thereupon  the  defendant  was  released,  and  sub- 
sequently this  action  was  brought.  The  other 
material  facts  which  were  proved  before  me 
were  as  follows:  After  the  judgment  had  been 
delivered  on  the  18th  April,  the  plaintiff's  counsel 
applied  for  a  case  upon  the  ground  of  misrecep- 
tion  of  evidence  and  certain  other  points  of 
law.  The  recorder  said  be  would  grant  a  case 
upon  the  usual  recognisances  being  entered  into, 
and  thereupon  it  was  stated  that,  upon  his 
decision  being  given,  the  counsel  and  solicitor  for 
the  appellant  left  the  court.  Subsequently  an 
application  was  made  to  the  sureties  Fuller  and 
Allen  as  to  whether  they  would  enter  into  the 
further  recognisances  that  the  defendant  would 
appear  after  the  appeal,  and  they  declined  to  have 
anything  more  to  do  with  the  matter,  and  there- 
upon the  learned  recorder  said  that  the  law  must 
take  its  course.  It  was  proved  that  time  was 
given  to  the  plaintiff  to  find  other  sureties,  but  he 
was  unable  to  do  so,  and  in  consequence  he  was 
taken  back  to  Pentonville  Prison  in  the  custody 
of  warders  who  were  present  at  the  sessions.  No 
fresh  wan*ant  for  commitment  was  drawn  up,  and 
it  was  admitted  that  the  only  documents  which 
the  defendant  Captain  Johnson  received  were  a 
copy  of  the  conviction  as  altered  by  the  recorder 
and  the  original  warrant  of  commitment  of  the 
10th  Jan.,  sentencing  the  plaintiff  to  two  months' 
imprisonment  with  hard  labour.  As  regards  Mr. 
Cook,  the   clerk  of  the  peace,  I  am  clearly  of 


opinion  that  the  action  cannot  be  maintained.  I 
am  satisfied  that  he  gave  no  independent  order, 
but  that  whatever  he  did  was  to  carry  out  the 
order  or  direction  given  by  the  learned  recorder, 
and  that  he  only  acted  ministerially  and  that 
as  against  him  the  action  must  be  dismissed 
with  costs.  The  case  of  Dews  v.  Bilsy  (18 
L.  T.  Rep.  O.  S.  155;  11  0,  B.  434)  is  an 
authority  that  the  clerk  of  a  court  who  acts 
in  pursuance  of  and  for  the  purpose  of  carry- 
ing out  the  orders  of  a  judge  is  a  ministerial 
officer.  The  position  of  the  governor  appears  to 
me  to  be  entirely  different,  and  the  question  is 
whether  he  was  justified  in  receiving  and  detain- 
ing the  prisoner  without  any  fresh  warrant  of 
commitment  after  the  sentence  of  the  recorder, 
and  whether,  having  done  so,  he  is  liable  in  this 
action.  The  authorities  cited  by  the  Attorney- 
General — OUiet  y.  Betsey  (Sir  Thomas  Jones' 
Reps.  214,  215),  Butt  v.  Newman  (Gow,  97), 
Cowrdess  of  Rutland* s  case  (6  Reps.  54a),  Henderson 
V.  Preston  (59  L.  T.  Rep.  334 ;  21  Q.  B.  Div. 
362).  and  Greaves  t,  Keene  (40  L.  T.  Rep.  216; 
4  Ex.  Div.  73) — are,  in  my  opinion,  conclusive  to 
show  that  where  a  gaoler  receives  a  prisoner 
under  a  warrant  which  is  correct  in  form,  no 
action  will  lie  against  him  if  it  should  turn  out 
that  the  warrant  was  improperly  issued  or  that 
the  court  had  no  jurisdiction  to  issue  it.  These 
authorities  in  no  way  conclude  the  present  case, 
because  in  this  case,  as  already  stated,  no  fresh 
warrant  was  issued  upon  the  18th  April.  I  must 
consider,  therefore,  whether  the  documents  which 
Captain  Johnson  had — that  is  to  say,  the 
conviction  of  the  10th  Jan.,  as  amended  in 
red,  and  the  original  warrant  of  the  magistrate, 
also  dated  the  10th  Jan.,  which  was,  as  I  have 
stated,  also  handed  to  him — are  equivalent  to  a 
warrant  or  take  the  place  of  one.  It  is,  I  think, 
clearly  established  tuat  the  warrant  must  be  in 
writing.  It  is  so  laid  down  in  Paley  on  Con- 
victions (7tb  edit.,  p.  216),  and  the  authorities 
there  cited  justify  the  statement.  The  language 
of  sects.  17,  21,  and  27  cf  the  Summary  Jurisdic- 
diction  Act  1848  and  sect.  39  of  the  Summary 
Jurisdiction  Act  of  1879  certainly  support  this 
view.  In  my  opinion,  the  documents  already 
referred  to  are  not  equivalent  to,  and  do  not  take  the 
place  of,  a  warrant.  First,  as  to  the  waiTant  of 
commitment  of  the  10th  Jan.,  this  upon  the  date 
in  question — ^namely,  the  18th  April — had  upon 
the  face  of  it  been  exhausted,  and  I  think  that  the 
view  taken  bv  the  King's  Bench  Division  in  their 
judgment  of  the  29th  April,  that  this  document 
could  not  be  relied  upon,  was  correct.  It  was 
further  contended  by  the  Attorney- General  that 
the  order  of  the  quarter  sessions  of  the  18th 
April,  supplemented  by  the  recognisances  into 
which  the  sureties  had  entered  that  Demer 
should  abide  by  and  perform  the  order  of  the 
court  on  appeal,  rendered  any  further  warrant  by 
the  Court  of  Quarter  Sessions  unnecessary,  and 
that  the  conviction  of  the  lObh  Jan.,  as  sdtered 
on  the  18th  April,  was  a  sufficient  warrant.  I  am 
clearly  of  opinion  that  this  argument  cannot  be 
maintained.  In  the  first  place,  a  conviction  is 
not  a  warrant,  and  I  think,  notwithstanding  the 
argument  addressed  to  me  by  the  Attorney- 
General  and  Mr.  Avory,  that  sect.  27  of  the  Sum- 
mary Jurisdiction  Act  1848  does  contemplate  a 
f resn  warrant  being  issued  after  the  decision  of 
the  appeal.    I  have  not  overlooked  the  argument 
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that  sect.  27  only  applies  when  the  appellant  has 
not  been  committed  to  prison ;  but,  in  my  opinion, 
this  view  is  too  nan*ow,  and,  looking  to  the  powers 
of  the  Court  of  Appeal  and  to  the  jurisdiction 
it  exercises,  I  think  the  section  does  contemplate 
a  fresh  warrant  being  issued,  at  any  rate  in  such 
a  case  as  the  present,  where  the  sentence  is  altered 
and  the  original  warrant  has  upon  the  face  of  it 
expired.  Moreover,  to  contend  that  the  gaoler 
would  be  justified  in  reljing  upon  other  docu- 
ments which  are  not  in  his  possession  and  which 
are  not  handed  to  him,  and  which  are  not  referred 
to  in  the  document  that  is  given  to  him,  would 
be  to  lay  down  a  most  dangerous  principle  and 
to  infringe  the  rule  referred  to  in  the  cases 
already  cited,  that  the  warrant  and  nothing  else 
is  the  protection  to  the  gaoler,  and  he  is  not 
entitled  to  question  it  or  go  behind  it.  It  is 
furtner  to  be  noted  that  the  conviction  is  a  new 
conviction  for  a  new  punishment — namely,  two 
months'  imprisonment  in  the  second  division,  and 
not  two  months'  imprisonment  with  hard  labour 
of  which  eleven  days  bad  already  been  suffered. 
In  my  opinion,  Captain  Johnson  was  not  justified 
in  detaining  the  plaintiff  without  a  warrant  in 
writing  from  the  recorder,  and  that,  so  far  as  he 
was  concerned,  the  detention  of  the  plaintiff  was 
unlawful.  I  therefore  give  judgment  for  the 
plaintiff  for  the  amount  assessed  by  the  jury — 
namely,  5Z.,  with  costs  as  against  Captain  John- 
son, and  dismiss  the  action  with  costs  as  against 
the  defendant  Cook.  I  give  the  necessary  certifi- 
cate that  the  action  was  properly  broaght  in  the 
High  Court. 

Judgment  for  the  plaintiff  as  against  the  defen- 
dant Jofineon,  Judgment  for  the  defendant 
Cook. 

Solicitor  for  the  plaintiff,  Charles  C.  Sharman, 
Solicitors  for  the  defendant  Cook,  Clapham, 

Fitch,  and  Co. 

Solicitor    for    the    defendant    Johnson,    The 

Treasury  Solicitor, 


Thursday,  March  26, 1903. 

(Before  Lord  Altebstonb,  C. J.,  Wills  and 

Channell,  JJ.) 

Boots  Cash  Chemists  (Southbbn)  Limited 
(apps.)  V.  Cowling  (resp.).  ^a) 

Adulteration  of  food  —  Prosecution  —  Evidence — 
Article  sold  not  in  accordance  with  prescription 
in  British  Pharmacopoeia — Evidence  of  commer- 
cial  standard  different  from  Pharmacopoeia — 
Admissibility  of  evidence — Sale  of  Food  and 
Drugs  Act  1875  (38  &  39  Vict.  c.  63),  s.  6. 

In  a  prosecution  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act  1875,  for  selling  to  the  prejudice 
of  the  purchaser  an  article  which  is  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded,  upon  the  ground  that  the  article, 
being  one  mentioned  in  the  British  Pharma- 
copoeia, is  not  in  a,ccordance  with  the  prescrip- 
tion in  the  Pharmacopoeia,  evidence  tendered 
for  the  defendant  is  ad/missible  to  show  thai 
there  is  a  commercial  standard  of  the  article 
different  from  that  prescribed  by  the  British 
Pharmacopoeia. 

Dickins  v.  Randerson  (20  Mag.  Cas.  133 ;  84  X.  T. 
Bep.  204 ;  (1901)  1  K.  B.  437)  explained. 

(a)  iieporte<l  by  W.  W.  Oaa,  Esq.,  B»rriiter-ftt-Lftw. 


Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Cierkenwell  Police-court  in  pur- 
suance of  a  mandamus  directed  to  him  to  state  a 


case. 


An  information  was  preferred  by  Cowling,  the 
respondent,  on  behalf  of  the  metropolitan  borough 
of  Islington,  against  Boots  Cash  Chemists 
(Southern)  Limited  (the  appellants),  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Yict.  c.  63),  charging  that  the  appellants  did  bj 
their  servant  A.  E.  Spreckley,  on  the  22nd  Aug. 
1901,  at  167,  Upper- street,  Islington,  sell  totbe 
agent  of  the  respondent  to  the  prejudice  of  the 
purchaser  liniment  of  soap  which  wa**  not  of  the 
nature,  substance,  and  quality  of  the  article- 
namely,  liniment  of  soap---demanded  by  the  pur- 
chaser, the  ai*ticle  so  sold  containing  methylated 
alcohol,  which  had  been  substituted  for  the 
alcohol  {spiritus  rectificatus)  of  the  Pharmacopoeia, 
contrary  to  the  Sale  of  Food  and  Drugs  Acts. 

This  information  was  duly  heard  by  the  magis- 
trate,  who,  on  the  30th  Not.  1901,  convicted  the 
appellants,  and  adjudged  that  they  should  pay  a 
penalty  of  20Z.  and  107. 108.  costs. 

The  appellants  were  a  limited  company  incor- 
porated under  the  Companies  Acts,  having  their 
registered  office  in  Nottingham,  and  the  respon- 
dent was  an  inspector  of  naieances  of  the  metro- 
politan borough  of  Islington. 

On  the  22na  Aug.  1901  an  agent  for  and  by  the 
direction  of  the  respondent  went  to  a  chemist's 
shop  at  167,  Upper-street,  Islington,  and  pur- 
chased for  the  respondent  6oz.  of  liniment  of 
soap. 

The  purchaser  on  going  into  the  shop  asked  for 
6oz.  of  soap  linimenty  and  was  handed  6oz.  of 
liniment  of  soap  in  a  bottle  by  one  Spreckley,  a 
qualified  chemist,  who  was  then  the  manager  of 
the  business  carried  on  at  167,  Upper-street,  and 
the  purchaser  paid  to  Spreckley  tne  sum  of  4|cl. 
for  the  liniment. 

The  liniment  was  purchased  for  the  purpose  of 
analysis,  and  the  public  analyst  certified  that 
the  sample  of  liniment  of  soap  received  by  him 
contained  the  percentage  of  foreigpi  ingredients 
as  under — namely,  50  per  cent,  of  methylated 
alcohol ;  that  the  preparation  should  contain  soft 
soap,  camphor,  oil  of  rosemary,  alcohol,  and  dis- 
tilled water;  that  methylated  alcohol  hid  been 
substituted  for  the  alcohol  (spiritus  recHficatut) 
of  the  Pharmacopoeia,  and  that  no  change  had 
taken  place  in  the  constitution  of  the  article  that 
would  interfere  with  the  analysis. 

Evidence  on  behalf  of  the  appellants  was 
tendered  to  prove  that  there  was  a  commercial 
standard  for  liniment  of  soap  different  from  that 
prescribed  by  the  British  Pharmaoopceia. 

The  magistrate  refused  to  receive  the  evidence 
so  tendered,  as  he  considered  that  it  was  inadmis- 
sible against  the  respondent,  having  regard  to  the 
case  of  Dickins  v.  Banderson  (84  L.  T.  Bep.  204 ; 
(1901)  1  K.  B.  437),  and  he  convicted  the  appel- 
lants of  the  offence  charged,  and  ordered  them  to 
pay  a  penalty  of  201.  and  101.  lOs.  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  refusing  to 
receive  the  evidence  tendered  on  behalf  of  the 
appellants  to  prove  that  there  was  a  commercial 
standard  for  liniment  of  soap  different  from  that 
prescribed  by  the  British  Pharmacopoeia. 

If  the  court  should  be  of  opinion  that  the 
I  magistrate   was  wrong  in   refusing   to   receive 
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^▼idenoe  to  prove  that  there  was  a  oommeroial 
standard  for  iiniaient  of  soap  different  from  that 
prescribed  in  the  British  PharmacopCBia,  then  the 
case  was  to  be  remitted  to  the  magistrate  with 
the  opinion  of  the  oourt  thereon.  [There  was 
also  a  question  as  to  whether  upon  the  £icts  and 
the  documents  in  eridenoe  there  was  a  sale  by  the 
appellants  to  the  respondent.1 

AsquUh^  K.O.    (Mc^emorran,  K.O.  and  Bonsey 
with  him)  for   the  appellants. — The  magistrate 
was  wronff  in  refusing  to  receive  the   evidence 
tendered  by  the  appellants  for  the  purpose  of 
showing  that  there  was  a  commercial  standard  of 
this  allele  different  from  that  in  the  Pharma- 
oopona.     He  has  gone  too  far  in  rejecting  the 
evidence,  and,    wluktever  the   effect  of  it  when 
admitted  may  be,  he     clearly    ought  to    have 
admitted  it.    It  was  never  intended  in  the  judg- 
ment of  Phillimore,  J.  in  Dickin$  v.  Banderson  (§4 
L.  T.  Bep.  204  ;  (1901)  1  K.  B.  437)  to  lay  down 
*  as  a  general  rule  that  such  evidence  should  never 
be  received.   The  magistrate  has  misconceived  the 
meaning  of  the  judgment  in  that  case,  and  has 
placed  too  wide  a   construction  upon  it.    What 
the  magistrate  here  has  done  is  to  say  that  he 
will  not  allow  the  defendant  in  a  prosecution  of 
this  kind  to  give  evidence  to  show  that  the  article 
asked  for  is  different  from  that  named  in  the 
British  Pharmacopssia.     That  is  not  supported 
by  the  judgment  of  Phillimore,  J.    On  the  con- 
triary,  that  learned  judge  seems  to  contemplate 
the  possibility  of  such  evidence  being  given.    He 
says :  *'  But  he  "  (the  appellant  in  that  case) "  failed 
altogether  to  prove  that  there  was  any  commer- 
cial standard  i6r  this  article  different  from  that 
of  the  Pharmacopoeia.    He  did  not  even  attempt 
to  prove  it.     What  he  attempted  to  prove  was 
that  there  were  two  commercisJ  standards  of  wide 
difference — a  thins  in  itself  unreasonable — while 
he  stated  that  he  kept  both  standards  in  his  shop 
and  sold  according  to  one  standard  or  the  other 
aooording  as   the   customer  brought  or  did  not 
bring  a  prescription  from  a  medical  man."    So 
far  from  sho?ring  that  such  evidence  ought  to  be 
excluded,  it  shows  that  it  ought  to  be  c^mitted, 
because  the  learned  judge  STOaks  of  the  appel- 
lant in  that  case  having  mled  to  prove  that  there 
was  a  commercial   or  second  standard.     That 
dearly  shows  that  in  the  opinion  of  the  court  in 
that  case  if  such  evidence  had  been  tendered  it 
.would,  and  ought  to,  have  been  admitted.   This  is 
an  article  compounded  in  two  ways,  and,  if  the 
purchaser  wants  to  get  it  according  to  the  formula 
in  tbe  PharmacopoBia,  he  should  so  ask  for  it. 
[He  also  referred  to  Part  2  of  the  Spirits  Act  1880 
(43  <fc  44  Vict  c.  24),   dealing  wiUi   methylated 
spirits,  s.  120.] 

Danckwert8,'K.O.  (Newton  Crane  and  Courthope- 
Munroe  with  him)  for  the  respondent  —  Ix  a 
person  goes  into  a  chemist's  shop  and  asks  for  a 
dmg  named  in  the  British  Pharmacopoeia,  he  is 
entitled  to  get  it  as  in  the  Pharmacopoeia.  By 
sect.  15  of  the  Pharmacy  Act  1868  (81  &  32  Yict. 
o.  121),  any  person  ''who  shall  compound  any 
medicines  of  the  British  Pharmacopoeia  except 
according  to  the  formulas  of  the  said  Pharma- 
copoeia shall  for  every  such  offence  be  liable  to 
paT  a  penalty  or  sum  of  five  pounds.*'  It  is 
unlawful  to  compound  it  otherwise  than  according 
to  the  Pharmacopoeia.  Therefore  when  a  person 
goes  to  a  druggist's  shop  and  asks  for  a  drug 
Mao.  Gas.— Vol.  XXI. 


which  is  in  the  Pharmacopoeia,  he  must  be  taken 
to  be  asking  for  a  drug  which  can  be  lawfully 
compounded,  and  he  is  entitled  to  get  a  thing 
which  can  be  lawfully  compounded ;  and,  if  the 
article  or  drug  so  sold  is  not  aocordine  to  the 
formulas  in  the  Pharmacopoeia,  the  seller  may 
be  convicted  under  this  section  (sect.  6) : 

White  V.  Bywater,  19  Q.  B.  Div.  582 ; 
Diehins  v.  Randeraon  {nbi  aup.). 

The  magistrate  properly  rejected  the  evidence 
tendered,  as  it  ^as  evidence  to  show  that  there 
was  another  standard  than  that  in  the  Pharma- 
copoeia ;  in  other  words,  that  many  persons  were 
in  the  habit  of  committing  a  criminal  offence  in 
compounding  a  drug  not  acoordine  to  the  for- 
muias  of  the  Pharmacopoeia.  Phimmore,  J.  in 
delivering  the  judgment  of  the  court  in  Dickine 
V.  Banderson  {uh%  «t*p.)  said:  "The  cases  of 
White  V.  Bywater  {uhi  step.)  and  BeardeUy  v. 
Walton  (82  L.  T.  Rep.  119 ;  (1900)  2  Q.  B.  1) 
almost,  if  not  quite,  conclude  the  matter.  .  .  . 
They  establish,  and  we  should  have  thought 
without  their  assistance,  that  if  a  drug  is  to  be 
found  in  the  Pharmacopoeia,  and  if  that  drug  is 
asked  for,  that  drug  must  be  supplied ;  and  that, 
if  it  is  not  sold  with  the  ingredients  and  in  the 
proportions  prescribed  by  the  Pharmacopoeia, 
there  is  at  least  prima  facie  evidence  that  what 
is  sold  is  not  of  the  nature,  substance,  and  quality 
which  was  demanded."  The  evidence  that  was 
tendered  here  was  to  show  that  the  article  as 
compounded  according  to  the  Pharmacopoeia  was 
different  from  the  article  as  compounded  for  com- 
mercial purposes.  That  evidcmce  was  clearly 
inadmissible,  and  the  magistrate  was  right  in  so 
holding. 

Boneey  in  reply. 

Lord  Alvbbstonb,  0.  J.— [His  Lordship  having 
held  that  it  was  open  to  the  magistrate  to  come 
to  the  conclusion  that  there  was  a  sale  by  the 
appellants,  proceeded :]  With  regard  to  the 
other  part  of  the  case,  we  think  it  better  that  the 
case  should  go  back  for  the  magistrate  to  receive 
such  evidence  as  was  tendered.  We  express  no 
view  at  all  as  to  what  the  effect  of  that  evidence 
may  be.  I  think  it  is  extremely  likely,  as  counsel 
for  the  respondent  has  pointed  out,  that  it  will 
only  show  that  persons  were  trving  to  sell  under 
another  name  a  drug  which  they  ought  not  to 
sell ;  but  it  seems  to  me  that  vou  cannot  judge 
of  that  a  jpriori,  and  I  think  the  learned  magis- 
trate  has  imagined  that  the  case  of  Dichina  v. 
Banderson  {ubi  sup,)  has  laid  down  rather  a 
wider  rule  than  it  did.  The  language  of  my 
brother  Phillimore  in  that  case,  which  has  been 
read,  was :  "  But  he  failed  altogether  to  prove 
that  there  was  any  commercial  stendard  for  this 
article  different  from  that  of  the  Pharmacopoeia. 
He  did  not  even  attempt  to  prove  it.  What  he 
attempted  to  prove  was  that  there  were  two  com- 
mercial standards  of  wide  difference — a  thing  in 
itself  unreasonable— wldle  he  stated  that  he  kept 
both  standards  in  his  shop,  and  sold  according  to 
one  standard  or  the  other  according  as  the 
customer  brought  or  did  not  bring  a  prescription 
from  a  medical  man."  Therefore  it  is  quite  clear 
that  my  brother  Phillimore  never  meant  to  lay 
down  in  that  case  that  nothing  could  be  looked  at 
except  the  British  Pharmacopoeia.  On  the  other 
hand,  if  it  was  the  sale  of  some  drug  recognised 
by  a  special  name  in  the  British  Pharmacopoeia,  a 
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very  strong  prima  faeie  case  would  be  made  out 
as  to  what  that  drug  ooght  to  contain.  All  we 
know  of  this  evidence  is  that  evidence  on  behalf 
of  the  appellants  was  tendered  to  prove  that  there 
was  a  commercial  standard  for  liniment  of  soap 
different  from  that  prescribed  by  the  British 
Pharmacopoeia.  One  does  not  exactly  know  what 
that  means  until  we  have  the  evidence  which  is 
tendered  under  it^  bnt  to  rule  that  no  evidence 
of  the  kind  was  admissible  because  of  the  deci- 
sion in  Dickina  v.  Banderaon  {uhi  8up.)  seems  to 
me  to  go  too  far.  I  therefore  think  the  case 
should  go  back.  If  counsel  for  the  respondent 
had  been  right  in  the  view  that  anvthing  so  done 
would  be  an  infraction  of  sect  15  of  the  Pharmacy 
Act  1868,  as  he  tersely  put  it^  it  would  be  evidence 
to  show  that  people  were  committing  an  illegal 
act,  and  his  position  would  have  been  very  much 
stronger.  But,  as  has  been  pointed  out  by 
counsel  for  the  appellants  in  reply,  and  as 
appears  by  the  words  of  that  section,  that  is  a 
section  dii-ected  against  the  offence  of  compound- 
ing, and  does  not  preclude  the  sale  of  other  drugs. 
Therefore  it  may  very  well  be  that  further 
inquiiy  may  be  necessary,  and  we  think  the  case 
should  go  back  for  this  purpose  whatever  the  pro- 
bable result  of  it  may  be,  and  the  ultimate  effect 
upon  the  question  of  the  conviction  must  be 
further  considered. 

Wills  and  Ohankell,  JJ.  concurred. 

Appeal  allowed.  Caae  remitted  to  the  magis' 
(rate for  the  evidence  tendered  to  he  admitted. 
Costs  to  abide  the  event. 

Solicitors  for  the  appellants,  Neve,  Beck,  and 
Kirhy. 
Solicitor  for  the  respondent,  A.  M.  Bramall. 


March  25  and  26, 1903. 

(Before  Lord  Alvebstonb.  0. J.,  Wills  and 

Ohannbll,  JJ.) 

Hudson  (app.)  v.  Bbidob  (resp.).  (a) 

Food  and  druas — Compounded  drug-^  Analyst's 
certxficate^'Uecomposition, 

Vinegar  of  squills  prepared  according  to  the 
British  Pharmacopoeia  has  as  one  of  its  con- 
stituents a  certain  proportion  of  acetic  a^sid,  but 
the  British  Pharmacopoeia  does  not  prescribe  how 
much  acetic  acid  should  he  present  in  the  com* 
pounded  drug.  Even  if  properly  kept,  a  change 
or  decomposition  takes  place  in  the  drug  which 
reduces  tJie  quantity  of  acetic  acid. 

The  justices  were  of  opinion  that  there  is  a 
standard  for  the  quantity  of  acetic  acid  which 
should  he  present  %n  vinegar  of  squills  resulting 
from  its  preparation  oa  directed  hy  the  British 
Pharmacopoeia,  afid  that,  having  regard  to  the 
deficiency  in  acetic  acid,  howsoever  arising,  the 
drug  sold  was  not  composed  of  the  ingredients 
in  such  proportions  as  that  demanded  bj^  the 
purchaser  and  was  to  his  prejudice. 

Held,  that  the  justices  were  wrong,  as  there  was  no 
evidence  that  the  purchaser  in  asking  for  vinegar 
of  squills  demanded  the  proportion  of  acetic  acid 
that  would  he  present  in  new  vinegar  of  squills, 
and  that  the  hypothetical  standard  set  up  hy  them 
could  not  be  supported, 

Semble,  that,  vinegar  of  squills  being  liable  to 
decomposition^  the  analyst  ought  to  append   a 

(•)  Beported  by  W.  db  B.  Hebbbrt,  Enq.,  Barriater-ftt-Law. 


note  to  his  certificate  in  the  statutory  form, 
staling  whether  any  change  had  taken  place  in 
the  constitution  of  the  article  that  would  tnterfere 
with  the  analysis, 
QusBre  whether  this  omission  could  he  cured  6|(  the 
viT&  voce  evidence  of  the  analyst. 

Oasb  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  for  selling  to 
the  prejudice  of  the  purchaser  a  certain  com- 
pounded drag — viz.,  vinegar  of  squills — which 
was  not  comjposed  of  ingredients  in  such  pro- 
portions as  the  compounded  drug  demanded  by 
the  purchaser  ought  to  have  been  composed. 

On  the  7th  Jan.  1902  the  respondent  asked  the 
appellant,  who  is  a  chemist,  for  6oz.  of  vinegar 
of  squills. 

The  respondent  was  supplied  by  the  appellant 
with  fluid  from  a  stock  bottle.  The  respondent 
paid  7d.  for  the  fluid,  which  he  duly  divided  into 
three  parts,  forwarding  one  to  the  public  analyst 
for  analysis. 

The  analyst  gave  a  certificate  as  follows : 

I,  the  undersigned  pnblio  analyst,  do  hereby  oertifj 
that  I  received  on  the  7th  day  of  January  1902  a  sample 
of  vicegar  of  squillB,  £.  M  13,  for  analysis  (whioh  then 
weighed  about  three  ounces)  and  have  analysed  the 
same  and  declare  the  result  to  be  as  follows :  I  am  of 
opinion  that  it  is  deficient  in  acetic  acid  to  the  extent  of 
40  per  cent.  This  opinion  is  based  upon  the  fact  that 
the  sample  contained  only  2*5  par  cent,  of  acetic  aoid, 
whereas  it  should  have  contained  at  least  4'2  per  cant. 
of  acetic  acid. 

Nothing  was  said  under  the  head  of  observa- 
tions, and  the  analyst  did  not  report  whether  any 
change  had  taken  place  in  the  constitution  of 
the  article  that  would  interfere  with  the  analysis. 

The  British  PharmacopoBia  does  not  prescribe 
the  quantity  of  acetic  acid  which  should  be  present 
in  the  compounded  drug,  but  prescribes  the  mode^ 
of  preparation  and  the  proportion  of  the  con- 
stituents. It  also  defines  one  of  the  constituents— 
namel  V,  dilute  acetic  acid — as  containing  a  specific 
quantity  of  acetic  acid,  the  result  being  that  427 
of  acetic  acid  is  originally  brought  in  as  an  in- 
gredient. A  small  and  varying  portion  of  this 
quantity  is  lost  during  the  process  of  manufacture,, 
and  according  to  the  respondent's  evidence  41, 
and  according  to  the  appeUant*s  evidence  not 
more  than  3'o9,  of  acetic  acid  remains  in  the 
newly.finished  drug  when  properly  compounded. 

A  further  gradual  dimmution  of  aoetic  acid 
takes  place  under  any  conditions,  but  which  is- 
more  or  less  rapid  according  to  the  care  used  in 
storage,  and  arises  from  a  form  of  decomposition 
which  produces  fungoid  growth,  also  from  eva- 
poration, and  possib^  also  from  acetylation  due 
to  the  presence  of  glucosides  and  calcium  salts. 
It  is  not  possible  to  determine  by  analysis  whether 
the  deficiency  of  the  acetic  acid  arises  from  im- 
perfect compliance  with  the  prescribed  process  of 
manufacture  or  from  subsequent  diminution,  and 
the  whole  deficiency  found  m  the  sample  in  ques- 
tion might  have  been  caused  by  the  process  of 
decomposition  if  sufficiently  advanced. 

Evidence  was  also  adduced  on  behalf  of  the 
appellant  that  the  disappearance  of  acetic  acid 
from  the  drug  was  immaterial,  as  its  only  purpose 
was  to  extract  the  medicinal  propertieu  from  the 
squills. 

The  decomposition  to  which  vinegar  of  squUls 
is  liable  is  not  of  such  a  kind  as  to  render  the 
article  incapable  of  accurate  analysis,  and  in  that 
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nspeot  differs  from  the  deoomposition  of  milk, 
bntter,  and  the  like. 

On  tbe  part  of  tbe  appellant  it  was  contended 
(a)  that  uie  oertifioate  of  the  analyst  did  not 
oomply  with  the  requirements  of  the  Food  and 
Dmgs  Aot  1875  for  the  reason  that  while  vinegar 
of  squills  was  proved  or  admitted  to  be  liable  to 
decomposition,  yet  the  oertifioate  oontained  no 
r0port  stating  whether  any  ohsDge  had  taken 
plaoe  in  the  constitution  of  the  article  that  would 
mterfere  with  the  analysis ;  (b)  that  there  was  no 
evidence  to  show  that  there  was  a  sale  to  the  pre- 
jndice  of  the  purchaser,  or  that  the  quantity  of 
acetic  acid  remaining  after  manufacture  was 
material ;  (c)  that  there  was  no  evidence  of  any 
standard  of  quality  of  vinegar  of  squills,  or  of 
any  standard  quantity  of  acetic  acid  being  reoog- 
jused  in  vinegar  of  squills. 

On  the  part  of  the  respondent  it  was  contended 
{a)  tbat  tke  certificate  was  valid  and  complied 
with  the  requirements  of  the  Food  and  Drugs  Act 
1875,  and  was  in  accordance  with  the  form  in  the 
schedule  to  that  Act ;  (h)  tbat  vinegar  of  squills 
was  an  article  which,  although  liable  to  decom- 
position, was  not  liable  to  decomposition  within 
the  meanine  of  the  Food  and  Drugs  Act  1875 ; 
(e)  that,  aKhou^h  there  is  no  standard  for  the 
quantity  of  ao<*tic  acid  in  the  compounded  drug 
Tinegar  of  squills  in  the  British  Pbarmacopcdia, 
sDch  a  standard  can  be  and  is  approximately  fixed 
by  inference,  and  that,  to  comply  with  the 
standard  so  arrived  at,  vinegar  of  squills  must 
contain  4*2  per  cent,  of  acetic  add. 

The  justices  were  of  opinion  that  vinegar  of 
Bquills  is  an  article  liable  to  decomposition,  but 
that  such  decomposition  is  not  decomposition 
within  the  meaning  of  the  schedule  to  the  Food 
and  Drugs  Act  1875,  and  therefore  that  the 
certificate  of  the  analyst  was  valid  and  snfBcient ; 
that  there  is  a  standard  for  the  quantity  of  acetic 
acid  which  should  be  present  in  vinegar  of  squills 
resulting  from  its  preparation  as  directed  by  tbe 
British  FharmacopoBia,  and  that  such  standard  is 
within  the  limits  of  8*8  and  4'2  per  cent. ;  that  no 
appreciable  diminution  of  acetic  acid  contained 
in  the  drug  took  place  after  the  sale  and  prior  to 
the  analysis ;  that,  having  regard  to  the  extent  of 
the  deficiency  of  acetic  acid,  howsoever  arising, 
the  drug  sold  was  not  composed  of  the  ingredients 
in  such  proportions  as  demanded  by  the  pur- 
chaser and  that  the  sale  was  accordingly  to  his 
prejudice,  and  that  it  was  not  material  to  consider 
whether  the  medicinal  properties  of  the  drug  were 
affected  by  the  deficiency. 

They  held  that  an  offence  had  been  proved 
under  the  Food  and  Drugs  Acts,  and  convicted 
the  appellant. 

Avory,  K.G.  (Vaughan  WtUianw  with  him)  for 
tbe  appellant. — Three  points  are  raised  here — 
first  ol  all,  as  to  whether  the  certificate  is  good ; 
aecondly,  whether  thera  is  any  standard  at  all  for 
this  article  by  which  the  justices  could  proceed ; 
and,  thirdly,  whether  there  was  any  sale  to  tbe 
prejudice  of  the  purchaser.  The  point  about  the 
certificate  arises  under  the  schedule  to  the  Sale 
of  Food  and  Drugs  Act  1875,  which  gives  the 
form  of  the  certificate,  and  in  the  note  to  the 
form  says :  "  In  the  case  of  a  certificate  regarding 
milk,  butter,  or  any  article  liable  to  decomposition, 
the  analyst  shall  specially  report  whether  any 
change  had  taken  place  in  the  constitution  of  the  I 


article  that  would  interfere  with  the  analysis." 
If  this  is  an  article  liable  to  decomposition,  tiien 
the  certificate  must  state  on  its  face  whether  any 
change  has  taken  place  that  would  interfere  with 
the  analvsis.  That  has  not  been  done  here,  and  the 
other  side  are  relying  upon  this  certificate  which 
has  been  put  in,  and  are  treating  it  as  evidence.  If 
that  certificate  is  defective,  then  the  case  is  not 
proved,  and  it  is  not  sufficient  to  find,  after  other 
evidence  has  been  given,  that  the  decomposition  is 
not  of  such  a  nature  as  to  interfere  with  the 
analysis,  because  it  is  the  analyst  himself  who  is 
bound  to  report,  and  he  has  not  done  so.  The  find- 
ing of  the  justices  cannot  get  rid  of  the  statutory 
requirement.  As  to  the  stondard  for  this  article, 
until  Bichim  Y,Bander8mi  (20  Mag.  Cas.  133 ;  84  L.T. 
Ben.  204 ;  (1901)  1  K.  B.  437)  there  was  no  absolute 
autnority  as  to  what  standard  should  be  applied 
for  any  drugs  sold.  It  is  theie  laid  down  that  in 
the  case  of  an  article  specified  in  the  British 
Pharmacopoeia  the  standard  set  up  by  that  is  to 
be  accepted  by  the  court.  In  that  case  there  was 
a  clear  test  which  the  justices  could  apply  to  the 
substance  in  question ;  but  there  is  no  such  test 
here.  There  is  no  stiEuidard  as  to  what  it  is  to 
contain  when  sold,  but  only  how  it  is  to  be  made. 
The  justices  in  the  present  case  have  not  found 
any  standard  for  the  quantity  of  acetic  acid  which 
ought  to  be  present  in  the  ordinary  course  at  the 
time  of  the  sale.  In  the  case  of  an  article  which 
is  admittedly  liable  to  deoomposition  from  natural 
causes,  it  is  essential  they  should  find  what  is  the 
standaj^  which  any  ordinary  purchaser  may 
reasonably  expect. 

Campton'Smitk  {Earle  with  him)  for  the  re- 
spondent.— ka  to  the  certificate,  the  evidence  of 
the  analyst  who  ^ve  it  was  given  under  sect.  21 
of  the  ^ood  and  Drugs  Aot.  [Lord  Alybbstokb, 
O.J. — ^I  cannot  think  that  the  fact  of  the  analyst 
being  called  would  cure  a  certificate  otherwise 
bad.]  It  would  cure  it  by  waiver.  If  the  note  to 
the  form  of  the  schedule  is  looked  at,  the  words 
"any  article  liable  to  decomposition,"  on  the 
doctrine  of  ejiudem  generis,  mean  any  article 
liable  to  decomposition  in  the  category  of  milk 
and  butter.  This  article  belongs  to  the  class  of 
articles  which  do  decompose,  but  the  decomposi- 
tion does  not  affect  the  analysis,  and  that  is  found 
as  a  fact.  A  primd  facie  case  is  here  disclosed  on 
the  certificate.  If  the  article  is  not  decomposed, 
according  to  the  schedule  the  analyst  is  under  no 
liability  to  put  in  any  note  with  regard  to  decom- 
position, and,  looking  at  the  certificate  alone,  it 
might  well  be  that  this  article  was  always  defi- 
cient. As  to  the  second  point,  Dichins  v.  Ban- 
deraon  decided  that  ratio  is  sufficient.  [Lord 
Alvbbstonb,  O.J. — That  is  not  disputed,  but 
then  it  must  be  a  ratio  for  certain  purposes,  and 
what  is  said  here  is  that  for  the  purpose  of  the 
composition  of  the  article  as  sold  no  ratio  is  given 
in  the  British  Pharmacopoeia.]  When  a  medicine 
is  asked  for,  one  must  be  supplied  with  the  consti- 
tuent elements  or  the  ingredients  in  it  according  to 
the  British  Pharmacopoeia.  [Lord  Alyebbtonb, 
C.J.  —  That  says  that  the  vinegar  of  squUls 
when  made  upis  to  have  a  certain  percentage  of 
acetic  acid.  What  is  there  to  show  that  there 
must  always  be  that  percentage  if  deoomposition 
from  keeping  reduces  the  percentage  of  acetic 
acid?]  ^ut  the  purchaser  is  entitled  to  the 
squills  fresh.  It  is  true  there  is  no  definite  standard 
fixed,  but,  having  regard  to  the  formula  given,  the 
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jastices  were  justified  in  inferring  that  a  certain 
amoant  of  acetic  acid  ought  to  be  in  the  mixture. 
He  referred  to 

White  y.  Bywater,  19  Q.  B.  Div.  582. 

Lord  Alyebstonb,  G.  J.— There  are  in  substance 
two  substantial  objections  raised  to  this  conviction. 
I  say  two  because  the  last  two  questions  really 
raise  the  same  point  in  a  different  shape.    The 
first  one  is  whether  the  justices  were  right  in 
holding  that  the  certificate  of  the  analyst  was 
yalid  and  sufficient.    I  will  deal  with  that  one 
first,  because,  although    I  do   not   think    it    is 
absolutely  necessary  to  decide  that  point  in  this 
case,    the    discussion  which  we    have    had  has 
brought  out  in  relief  the  importance  of  the  cer- 
tificate, and  the  importance  or  the  directions  with 
regard  to  the  certificate  being  complied  with.  The 
statute,  by  sect.  20,  proyides  that  when  the  analyst 
has  analysed  an  article  and  has  given  his  certifi- 
cate from  which  it  may  appear  that  an  offence 
against  some  one  of  the  provisions  of  the  Act  has 
been  committed,  and  I  think  that  condition  must 
be  fulfilled,  proceedings  may  be  taken.    Now,  the 
objection  to  this  certificate  is  that  the  analyst 
did  not  comply  with  a  mandatory  direction  con- 
tained in  the  schedule.    Sect.  18  says  that  the 
certificate  of  the  analyst  shall  be  in  the  form  set 
forth  in  the  schedule  or  to  the  like  effect.    The 
schedule  gives  directions  as  to  the  percentages 
of  foreign  ingredients,  and  then  comes  this  direc- 
tion:  "In   the  case  of  a  certificate  regarding 
milk,  butter,  or  any  article  liable  to  decomposi- 
tion, the  analyst  shall  specially  report  whether 
any  change  had  taken  place  in  the  constitution 
of  the  article  which  would  interfere  with  the 
analysis."    This  certificate  says  nothing  about 
the  article  being  liable  to  decomposition,  and  con- 
tains no  statement  that  no  change  has  taken 
place  which  would  interfere  with   the  analysis. 
It  is  said  that  that  defect  in  the  certificate  was 
cured  by  the  presence  of  an  analyst,  his  exami- 
nation in  court,  and  the  finding  or  view  of  the 
court  that  "  the  decomposition  to  which  vinegar 
of  squills  is  liable  is   not   of   such  a  kind  as 
to   render    the    article    incapable    of    accurate 
analysis,  and  in  that  respect  differs  from  the 
decomposition   of    milk,  butter,  and  the   like." 
Although,  as  I  have  said  already,  I  do  not  think 
it  is  necessary  finally  to  decide  tnis  point,  I  wish 
to  say  that  I  myself  am  by  no  means  satisfied 
that  such  a  case  can  be  so  cared,  and  I  wish  to 
express  my  opinion  that  at  any  rate  it  is  extremely 
important  that  in  all  cases  in  which  the  article 
is   liable   to  decomposition  that  that  •direction 
should  be  fulfilled,  and  it  is  a  statutory  condition 
of  the  prosecution  that  a  certificate  shall  be  given 
showing  that  an  offence  has  been  committed.    If 
the  article  is  one  in  which  the  decomposition  can 
have  any  bearing  upon  the  offence,    I    am   of 
opinion  that  that  direction  ought  to  be  fulfilled, 
and  I  abstain  from  expressing  any  opinion  that 
in  a  case  in  which  decomposition  may  affect  the 
condition  of  the  article  from  the  point  of  view  of 
an  offence  having  been  committed  or  not,  the 
absence  of   that    statement   can   be  cured  by 
evidence  ^ven.  I  think  that  certainly  in  all  cases 
in  which  it  is  shown  that  the  analyst  is  of  opinion 
that  decomposition  may  affect  the  result  of  the 
analysis,  he  ought  to  comply  with  it.    I  do  not 
wish  to  go  further  in  this  case,  because  I  think 
that  the  second  obligation  is  a  fatal  one.    The 


second  objection  is  raised  by  the  question  asked^ 
"  Whether  we  were  right  in  holding  upon  the  facts 
stated  that  there  is  any  standard  for  the  per- 
centage of  acetic  acid  which  should  be  present  in 
vinegar  of  squills ;  whether  we  were  right  in  hold- 
ing upon  the  facts  stated  that  there  was  any 
sale  to  the  prejudice  of  the  purchaser."  The 
justices  have  prefaced  that  by  a  finding  that, 
having  regard  to  the  extent  of  the  deficiency  of 
acetic  acid,  however  arising^ — ^that  is  venr  impor- 
tant— ^the  drug  sold  was^  not  composed  of  the 
ingredients  in  such  proportions  as  demanded  by 
the  purchaser  and  that  the  sale  was  accordingly 
to  his  prejudice,  and  that  it  was  not  material  to 
consider  whether  the  medicinal  properties  of  the 
drug  were  affected  by  the  deficiency.  As  I  under- 
stand that  finding  and  the  statement  of  that  ques- 
tion, it  amounts  to  this  :  '*  We  come  to  the  con- 
clusion that  it  was  immaterial  to  consider  whether 
or  not  there  was  less  acetic  acid  in  the  article  as 
sold  to  the  purchaser  than  the  purchaser  would 
have  required  if  he  had  known  the  drug  had  been 
kept^  or  if  he  had  known  that  circumstances 
might  reduce  the  quantity  of  acetic  acid,  because, 
if  made  in  the  way  prescribed  in  the  British 
Pharmacop<Bia,  when  first  made  it  would  have 
considerably  more  acetic  acid  than  this  was  found 
to  have."  That  seems  to  me  to  be  a  neglect  of 
some  of  the  fundamental  considerations  that 
must  arise  in  a  case  of  this  kind.  It  is  agreed 
that  the  article  as  stated  in  the  British  Phiu-ma- 
copoeia  (which  is  the  only  standard  on  which  the 
prosecution  relied)  if  made  in  a  particular  way 
will  originally  have  a  certain  amount  of  acetic 
acid  in  it,  but  it  is  also  agreed  that  there  is  no 
direction  in  the  British  Pharmacopoeia  that  the 
vinegar  of  squills  of  commerce  or  the  vinegar  of 
squills  produced  will  have  when  it  is  finished  a> 
given  amount  of  acetic  acid  in  it,  or,  in  other 
words,  it  is  a  deduction  proved  in  evidence  from 
the  mode  of  manufacture.  It  is  not  a  statement 
to  be  found  in  the  British  PharmacopcBla,  nor 
to  my  mind  is  it  by  any  means  dear,  that  a  pur- 
chaser when  he  asks  for  vinegar  of  squills  either 
wanted  the  acetic  acid  or  knew  anytiiing  about 
the  amount,  or  is  supprised  to  know  anything 
about  the  amount,  and  therefore  it  seems  to  me 
that  that  which  they  have  excluded  from  their 
consideration — namely,  the  materiality  of  the 
presence  of  that  element  in  the  syrup  of  squills- 
was  a  matter  which  they  certainly  ought  to  have 
considered.  One  may  state  it  in  another  way. 
Vinegar  of  squills  properly  made  will  contain  4'^ 
per  cent,  of  acid.  Y  inegar  of  squills  if  properly 
kept  will,  by  the  internal  actaon  of  the  drug  itself » 
go  through  some  change  produced  partly  by 
fungoid  growth  or  something  else — some  change 
which  wul  reduce  the  acetic  acid,  but  still 
from  the  point  of  view  of  the  drug  it  will  be  none 
the  worse.  That  is  the  possible  hypothesis  which 
is  excluded  from  consideration  by  the  decision  of 
the  tribunal.  I  am  therefore  of  opinion  that  there 
was  not  any  material  evidence  that  the  purchaser 
had  demanded,  in  asking  for  vinegar  of  squills,  the 
proportion  of  acetic  acid  which  would  be  present 
in  new  vinegar  of  squills,  but  which  would  or 
might  be  absent  from  perfectly  properly  made 
vinegar  of  squills  which  had  been  properly  and 
carefully  kept,  and  therefore  this  conviction 
cannot  be  supported.  The  hypothetical  standard 
which  the  B^ch  have  set  ^p  for  the  purpose  of 
considering  whether  an  oifence  has  been  com- 
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mitted  is  not  the  standard  which  ought  to  be  set 
up  in  favonr  of  a  man  who  asks  the  chemist  to 
sapply  him  with  vinegar  of  sqnills,  and  therefore 
whi&  I  have  endeavoured  to  make  clear  with 
respect  to  the  second  point  brings  out  in  relief 
how  very  important  in  some  cases  the  certificate 
as  to  the  result  of  decomposition  may  be.  I  am 
of  opinion  certainly  upon  the  second  ground  that 
the  conviction  cannot  be  supported,  and,  if  it 
had  been  necessary  to  deal  with  the  first  ground, 
I  am  by  no  means  satisfied  that  there  would  not 
be  a  serious  objection  to  this  proceeding. 

Wills,  J. — ^I  agree  entirely,  and  I  share  to  the 
full  the  opinion  ca  the  Lord  Chief  Justice  as  to 
whether  tne  first  objection  might  not  have  been 
fatal.  I  only  wish  to  add  upon  that  point  that 
the  certificate  is  made  by  the  Act  of  Parliament 
a  document  of  very  great  importance,  and  to 
which  consequences  are  attached  which  would  not 
naturally  attach  to  it.  Under  those  circumstances 
I  cannot  help  thinking  that  it  is  of  great  import- 
ance that  it  should  comply  in  all  respects  with 
the  Act.  The  analyst  knows-  perfectly  well 
whether  the  substance  is  liable  to  spontaneous 
decomposition  or  whether  it  is  not,  and  in  this 
oaae  he  must  have  known  that  it  was  so.  Under 
those  circumstances  I  think  he  is  bound  to  fulfil 
the  obligation  imposed  by  the  last  clause  of  the 
schedule  given  in  the  Act  of  Parliament,  and  I 
think  tha^  inasmuch  as  the  certificate  is  made  a 
condition  precedent  to  any  prosecution,  it  ought 
to  be  a  proper  certificate,  and  I  do  not  think  it  is 
a  proper  certificate  if,  where  the  analyst  knows 
that  the  substance  is  liable  to  decomposition,  he 
fails  to  say  in  his  certificate  what  the  Act  of  Par- 
liament requires — ^namely,  to  make  a  statement, 
one  way  or  the  other,  upon  which  would  depend 
the  question  of  whether  any  offence  is  or  is  not 
shown  under  the  Act.  Upon  the  second  point  I 
agree  entirely  with  everything,  my  Lord  has  said, 
and  I  do  not  wish  to  add  anything. 

Channbll,  J. — ^I  agree.  In  the  first  place,  I 
think  that  if  this  certificate  had  been  relied  on  as 
the  sole  evidence  it  would  undoubtedly  have  been 
insufficient,  but  I  do  not  think  it  is  necessary 
to  give  a  judgment  on  that  in  this  case,  having 
regard  to  the  view  we  take  of  the  other  part  of  the 
case.  Upon  Mr.  Oompton-Smith's  point  that  the 
objection  to  the  certmcate  is  one  which  might 
possibly  have  been  cured  by  the  fact  that  parol 
evidence  wbb  in  fact  given  by  the  analyst  him- 
self, it  is  not  necessary  for  me  to  say  whether 
that  is  good  or  not.  I  want  to  point  out  that 
in  my  view  the  magistrates  misconstrued  the 
words  of  the  note  upon  this  matter  as  contained 
in  theschedule  of  the  Actof  Parliament.  That  note 
is  that  "in  the  case  of  a  certificate  regardmg 
milk,  butter,  or  any  article  liable  to  decompo- 
sition the  analyst  shall  speciallv  report  whether 
any  change  had  taken  place— that  is  to  S]iy,  at 
the  time  of  his  analysis — ^in  the  constitution  of  the 
article  that  would  interfere  with  the  analysis.*' 
I  do  not  think  ^'interfere  with  the  analysis" 
means,  as  the  magistrates  seem  to  have  thought, 
"prevent  the  possibility  of  accurately  analysing 
m  substance  as  it  existed  at  the  time  of  the 
attempted  analysis."  That  is  what  the  magis- 
trates mean,  because  they  say,  "  the  decomposition 
to  which  vinegar  of  sqmlls  is  liable  is  not  of  such 
a  kind  as  to  render  the  article  incapable  of 
accurate  analysis."    I  think  that  is  a  mistake  as  I 


to  what  "  interfere  with  analysis  "  means.  I  think 
"interfere  with  analysis"  means  "prevent  the 
analysis  being  effective  for  the  purpose  for  which 
it  is  intended  " — that  is  to  say,  prevent  it  being 
effective  for  the  purpose  of  showing  what  the  con- 
stitution of  the  article  was  at  the  time  of  the 
sale.  That  is  the  object  of  the  certificate,  and, 
where  the  article  is  an  article  which  varies  in  its 
composition  so  that  at  one  time  it  will  contain 
more  of  the  particular  ingredients  than  at 
another,  then  the  analyst  ought  in  his  certificate 
to  state  that  no  change  had  taken  place  at  the 
time  of  his  analysis  which  would  prevent  his 
analysis  showing  what  the  constitution  of  the 
substance  was  at  the  time  when  it  was  sold,  and 
that  is  what  is  the  meaning  of  the  word  "  inter- 
fere." The  result  of  that  is  that  the  analyst  here 
did  not  eive  a  proper  certificate,  and  undoubtedly 
if  it  had  been  the  sole  evidence  it  would  have 
been  a  greater  objection.  As  I  have  said,  I  do 
not  give  any  judgment  upon  the  point  whether  it 
was  a  mere  defect  of  a  character  which  might  be 
cured  by  supplying  parol  evidence.  On  the  other 
point  I  have  nothing  more  to  say. 

Appeal  allowed. 

Solicitors :  Neve,  Beck,  and  Kirhy ;  Sir  Richard 
Nicholson, 


Thursday,  April  2,  1903. 

(Before  Lord  Alvbbstonb,  0. J.,  Wills  and 

Ohannbll,  JJ.). 

Magbt  (app.)  V.  Mg^Ebnzib  (resp.).  (a) 

Liceneing — Sale  of  liqw>r  to  children — Corking 
and  sealing  of  vesset^BoHle  with  screw  stopper 
and  labeJr—No  evidence  that  hibel  could  be 
removed  vyithout  destruction — Sufficiency  of  label 
as  a  **  sealing  " — Intoxicating  Liquors  {Sale  to 
Children)  Act  1901  (1  Edw.  7,  c.  27),  s.  2. 

The  appellant  sold  to  a  child  under  the  age  of 
fourteen  years,  for  consumption  off  the  premises, 
a  pint  of  beer  in  a  bottle  corked  by  means  of  a 
screw  stopper  and  having  an  adhesive  paper 
label  fastened  to  the  top  of  the  stopper  and  to 
the  sides  of  the  neck  of  the  bottle.  Upon  an 
information  under  sect,  2  of  the  Intoxicating 
Liquors  (Sale  to  Children)  Act  1901,  the  magis* 
trate  was  of  opinion  that  the  lahel  could  be 
removed  in  several  ways  without  destruction,  as 
by  steam  or  by  a  penknife,  and  the  stopper 
withdrawn  and  the  label  afterwards  refastened 
to  the  bottle,  and  he  held  that  the  bottle  was  not 
**  sealed "  in  compliance  vtith  the  section,  and 
convicted  the  appellant.  There  was  no  evidence 
that  the  stopper  had  been  removed  or  could  be 
removed  without  destroying  the  label. 

Held,  that  there  was  no  evidence  before  the  ma^is- 
trale  on  which  he  could  properly  fmd  that  the 
label  could  be  removed  without  destruction  or 
ihai  the  botiXe  was  not  "  sealed  "  in  compliance 
wiih  the  section,  and  thai  the  conviction  there- 
fore eotUd  not  be  supported, 

Oasb  stated  by  the  stipendiary  magistrate  for  the 
borough  of  Cardiff. 

An  information  was  preferred  by  William 
McKenzie,  the  respondent,  under  the  statute 
1  Edw.  7,  o.  27  (the  Intoxicating  Liquors  (Sale  to 
Ohildren)  Act  1901),  s.  2,  against  the  appellant 
for  that  she,  being  the  holder  of  a  licence  for 

(a)  Beported  by  W.  W.  Ona,  Esq.,  Btfci«ter-«t.Lftw. 
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oertaixi  premises,  did  anlawfully  knowingly  sell 
intoxicating  liqaor  to  a  girl  under  the  age  of 
fourteen  ^ears,  lor  consumption  by  a  person  off 
tiie  premises. 

Tnis  information  was  heard  by  the  magistrate 
on  the  6th  June  1902,  when  he  convicted  the 
appellant  of  the  offence  and  fined  her  Is.  includ- 
ing costs,  and  in  default  of  payment  or  of  suffi- 
cient distress  seven  days'  imprisonment. 

Upon  the  hearing  of  the  information  the 
following  facts  were  admitted  by  the  parties : — 

The  appeUant  was  the  holder  of  a  licence  to 
sell  intoxicating  Uquor  at  the  licensed  premises  in 
question. 

On  the  14th  May  1902  the  appellant  knowingly 
sold  certain  intoxicating  liquor — namely,  one 
pint  of  beer— to  a  child  twelve  yeara  of  age, 
for  consumption  by  a  person  off  the  licensed 
premises. 

The  beer  was  sold  in  a  certain  bottle  corked  by 
means  of  a  screw  stopper  which  fitted  into  a 
oorrespondinff  "thread  in  the  top  or  mouth  of 
the  bottle.  An  adhesive  paper  laoel  adhered  to 
the  top  of  the  stopper  and  to  the  sides  of  the  neck 
of  the  bottle.  The  following  words  were  printed 
on  the  label : 

Please  replace  the  stopper  when  empty.  WilUam 
Hanoook  and  Company  Limited,  Cardiff.  Observe  the 
label  is  unbroken. 

The  effect  of  unscrewing  the  stopper  would  be 
to  destroy  the  label. 

The  magistrate,  however,  was  of  opinion  that 
the  label  could  be  removed  in  several  ways 
without  destruction,  for  example,  by  the  applica- 
tion of  steam,  or  by  separating  the  label  from  the 
neck  of  the  bottle  by  means  of  a  penknife,  and 
the  stopper  could  then  be  withdrawn  and  in  this 
wa?  access  to  the  beer  could  be  obtained,  and 
witii  the  aid  of  some  adhesive  substance  the  label 
could  be  replaced  at  the  will  of  the  messenger. 
The  bottle  was  forwarded  as  an  exhibit. 

It  was  contended  on  behalf  of  the  appellant 
that  the  screw  stopper  and  label  constituted  a 
*'  corkinpr "  and  "  sealing  "  within  the  meaning  of 
the  section,  inasmuch  as  the  effect  of  unscrewins 
the  stopper  would  be  to  tear  or  destroy  the  label. 

It  was  contended  on  behalf  of  the  respondent 
that  the  bottle  was  not  "  sealed "  within  the 
meaning  of  the  section,  inasmuch  as  it  was 
possible  to  remove  the  stopper  without  destroying 
the  label. 

The  magistrate  was  of  opinion  that  the  conten- 
tion of  the  respondent  was  right,  and  he  convicted 
the  appellant. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  upon  the  above  statement 
of  facts  came  to  a  correct  determination  in  point 
of  law. 

The  Intoxicating  Liquors  (Sale  to  Children) 
Act  1901  (1  Bdw.  7,  c.  27)  provides : 

Sect.  2.  Every  holder  of  a  lioenoe  who  knowingly 
sells  or  delivers,  op  allows  any  person  to  sell  or  deliver, 
save  at  their  residence  or  working  plaoe  of  the  pur- 
ohaser,  any  description  of  intozioating  liquor  to  any 
person  under  the  age  of  fourteen  years  for  oonsumption 
by  any  person  on  or  off  the  premises,  ezoepting  such 
intoxioating  liquors  as  are  sold  or  delivered  in  oorked 
and  sealed  vessels  in  quantities  not  less  than  one 
reputed  pint  for  oonsumption  off  the  premises  only,  shall 
be  liable  to  a  penalty  not  ezoeeding  21.  for  the  first 
offenoe,  and  not  exceeding  51.  for  any  subsequent 
offence.    •    .    . 


Sect.  5.  The  term  *'  oorked  "  means  closed  with  a 
plug  or  stopper,  whether  it  is  made  with  oork,  or  wood, 
or  glass,  or  some  other  material.  The  ezpresoioa 
**  sealed"  means  secured  with  any  substance  without 
the  destruction  of  which  the  cork,  plug,  or  stoppur  oannot 
be  withdrawn." 

8.  T.  EvcMM,  K.O.  (John  GcuikeU  with  him)  for 
the  appellant.  —  The  conviction  cannot  be  sub- 
tained!  There  was  no  evidence  before  the  learned 
stipendiary  magistrate  ut>on  which  he  could  pro- 
perly find  that  the  bottle  was  not  *'  sealed  in 
accordance  with  the  section.  He  merelv  says 
that  the  label  could  be  removed  in  several  ways 
without  destruction,  but  there  was  no  evidence  at 
all  before  him  to  support  such  a  finding,  and  it 
was  not  a  matter  of  common  knowledge.  [Lord 
Alybbstonb,  G.J.  —  It  is  a  strong  thine  to 
assume  without  evidence  that  such  a  label  can  be 
removed  without  removing  it.  There  are  gums 
made  for  the  very  purpose  of  fastening  labels  so 
that  they  cannot  be  removed  without  destructiofDL] 
The  case  of  Mitohell  v.  Cratoshaw  {ante,  p.  117 ;  88 
L.T.Bep.  463),  recently  before  this  court,  is  entirely 
different  from  the  present  case.  There  the  officer 
stated  that  he  had  withdrawn  the  stopper  of  the 
bottle  and  replaced  it  without  destroying  the 
label  bv  merely  damping  and  softening  the  label 
with  his  tongue,  ana  that  in  that  way  the  label 
was  taken  off  without  tearing  it.  The  magistrate 
had  no  such  evidence  here,  and  there  was  no  evi. 
dence  whatever  that  this  label  could  have  been 
taken  off  without  destroying  the  label. 

B.  F.  WiUiama,  K,G.  (Pepyat  W.  Evans  with 
him)  for  the  respondent — The  learned  macristrate 
was  right.  The  question  is  a  question  of  fact  for 
the  magistrate  to  decide,  and  he  has  satisfied  him- 
self that  the  sealing  of  this  bottle  was  not  in  com- 
pliance with  the  statute.  It  is  the  same  label  as 
in  the  case  of  Mitchell  v.  Crawahaw  (ubi  fup.), 
before  this  court  last  week,  and  there  the  court 
held  that  the  sealing  was  not  in  compliance  with 
this  section.  The  magistrate  has  satisfied  his 
own  mind  by  looking  at  the  label  and  has  coma 
to  a  certain  finding  upon  it,  and  it  cannot  be  said 
that  there  is  no  evidence  to  support  his  finding. 
That  beine  so,  the  case  is  governed  by  the  recent 
decision  ox  this  court. 

Lord  Alvebstone,  O.J. — In  deciding  that  this 
conviction  cannot  stand  I  in  no  way  <uffer  from 
anything  I  said  a  few  days  ago  in  the  case  of 
MitcheuY,  Crawshato  {uhi  sup.).  If  it  had  been 
agreed  that  the  magistrate  had  had  common 
knowledge  that  this  label  could  be  removed  with- 
out destroying  it,  then  there  might  have  been 
evidence  upon  which  he  could  have  acted.  Bat  I 
really  do  not  understand  that  the  magistrate  has 
said  that  in  this  case.  His  words  are :  "  I  was, 
however,  of  opinion  that  the  label  could  be 
removed  in  several  ways  without  destruction,  for 
example,  bv  the  application  of  steam,  or  by 
separating  tne  label  from  the  neck  of  the  bottle 
by  means  of  a  penknife,  and  the  stopper  cocdd 
then  be  withdrawn,  and  in  this  way  access  to  the 
beer  could  be  obtained,  and  with  the  uid  of  some 
adhesive  substance  the  label  could  be  replaced  at 
the  will  of  the  messenger."  I  must  say  that  to 
draw  a  conclusion  as  of  common  knowledge  that 
a  particular  label  could  be  removed  by  the  appli- 
cation of  steam  or  by  means  of  a  penknife,  and 
then  put  back  again  without  destroying  the  label, 
is  not  deciding  tue  matter  by  common  knowledge. 
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All  I  say  about  the  matter  is  that  there  are 
glues  made  for  fastening  labels  which  will  not 
oome  off  in  this  way,  and  the  glnes  are  nsed  for 
the  yery  pnrpose  that  the  label  when  so  fastened 
osnnot  be  remoyed  without  destroying  it,  and  it 
would  be  a  difficult  thing  to  remove  tne  label  by 
a  penknife.  Unless  the  parties  were  agreed  that 
the  matter  was  one  of  common  knowledge,  there 
must  be  some  eyidenoe  on  which  the  magistrate 
oould  act.  Here  the  magistrate  had  no  common 
knowledge,  and  there  was  no  other  evidence  on 
which  he  conld  properly  act.  I  think,  therefore, 
that  the  conviction  cannot  stand. 

Wills,  J.— I  agree. 

Ohanksll,  J. — I  agree.  If  the  magistrate  had 
been  in  the  habit  of  using  this  particular  beer, 
and  in  that  way  had  knowledge  of  the  way  in 
which  the  particular  label  would  come  off,  then  he 
might  perhaps  have  acted  u^n  it.  The  difficulty 
is  wat  everyone  does  not  stick  labels  on  with  the 
tame  substance. 

Appeal  allowed  and  eonvieiion  qtuuhed, 

Solicitor  for  the  appellant,  Hier  Jacob,  for 
Jceeph  Henry  Jonee  and  Co.,  Cardiff. 

Solicitors  for  the  respondent,  Biddell  and  Co., 
for  Joaeph  L.  WJieatley,  Town  Clerk,  Cardiff. 


Friday,  April  3, 1903. 

(Before  Lord  Alvsbstonk,  C.J.,  Wills  and 

Channbll,  JJ.) 

WiLSOK  (app.)  V.  Playlb  (resp.).  (a) 

Food  and  druge — MiUc  pwrchtieed  under  written 
warranty  —  Terme  of  agreement  —  "  Without 
aeeepHng  any  responetbility  after  delivery" — 
VcUtdity. 

The  addition  of  the  words  '*  hut  without  accepting 
any  reipona^ihUity  after  delivery  "  do  not  affect  a 
warraniy  ao  as  to  make  it  unavailable  as  a 
defence  under  sect,  25  of  the  Sale  of  Food  and 
Ihugs  Act  1875. 

Oasb  stated  on  an  information  preferred  by  the 
appellant  asainst  the  respondent  under  sect.  6  of 
the  Sale  of  Pood  and  Drugs  Act  1875. 

On  the  29th  June  1902  a  pint  of  milk  was  pur- 
chased from  the  respondent's  servant,  who  was 
deliyering  milk  from  a  barrow. 

The  muk  was  duly  divided  in  accordance  with 
sect  14  of  the  Sale  of  Food  and  Drugs  Act 
1^75,  and  one  part  was  delivered  to  the  public 
analyst. 

The  sample  so  delivered  was  not  genuine  by 
reason  of  tne  addition  thereto  of  7  per  cent,  of 
water,  and  was  not  of  the  nature,  substance,  and 
quality  demanded  by  the  purchaser. 

It  was  proved  that  the  respondent  had  entered 
into  an  agreement  for  the  purchase  of  milk,  and 
that  the  milk  the  subject  of  these  proceedinc^s 
was  purchased  under  the  agreement,  and  was  sold 
hv  the  respondent  in  the  same  state  as  it  was  pur- 
chased.   The  agreement  was  as  follows : 

I,  AngastoB  Playle,  .  .  .  hereby  agree  to  buy 
and  HeeBTB.  Freeth  and  Pooook  .  .  .  agree  to  sell, 
bat  withoat  aooepting  any  reepomibility  after  delivery, 

.  .  pure  milk.  .  .  .  The  milk  to  be  delivered 
iwioe  daily  at  17,  Soath-street,  Greenwioh. 

And  then  followed  the  price  and  terms  of 
deliveiy. 

(a)  BeportMl  bj  W.  DX  B.  HiBBsaT,  Baq.,  B«rrlBter-»t-Law. 


The  respondent  had  no  reason  to  believe  at  the 
time  he  Bold  the  milk  that  it  was  otherwise  than 
of  the  nature,  substance,  and  quality  demanded. 

The  respondent  had  complied  with  the  reauire* 
ments  of  sect.  20  (1)  of  the  Sale  of  Food  and 
Drugs  Act  1899. 

On  behalf  of  the  respondent  it  was  contended 
that  such  agreement  constituted  a  written  war- 
ranty within  sect.  25  of  the  Act  of  1875. 

On  behalf  of  the  appellant  it  was  contended 
that  the  agreement  did  not  constitute  such  written 
warranty,  inasmuch  as,  owing  to  the  words  "  but 
without  accepting  any  responsibility  after  de- 
livery," its  terms  were  specially  limited  to 
cease  at  the  time  of  the  delivery  to  the  respon- 
dent, which  time  of  delivery  was  necessarily 
anterior  in  date  to  the  purchase  of  the  sample » 
and  at  the  time  of  the  purchase  the  warranty  had 
no  force  or  validity. 

The  magistrate  was  of  opinion  that,  whatever 
the  effect  of  the  words  might  be  in  any  pro- 
ceedings between  the  respondent  and  the  vendors* 
they  did  not  qualify  the  guarantee  so  as  to  make  it 
it  unavailable  as  a  defence,  and  that  the  agreement 
constituted  a  written  warranty.  He  therefore 
dismissed  the  summons. 

0.  E,  Allan  for  the  appellant. — This  warranty 
is  not  sufficient  to  comply  with  sect.  25  of  the 
Sale  of  Food  and  Drugs  Act  1875.  The  words 
introduced  do  away  with  the  whole  effect  of  the 
warranty,  and  the  magistrate  was  wrong  in  hold- 
ing that,  whatever  might  have  been  the  effect  of 
the  words  between  the  parties,  it  did  not  qualify 
the  guarantee.  There  must  be  a  proper  specific 
warranty : 

Farm  v.  May,  12  Q.  B.  Div.  97. 

He  also  referred  to 

Laidlaw  V.  WiUwi,  (1894)  1  Q.  B.  74 ; 
Elliott  V.  Pilcher,  20  Mag.  Cos,  268 ;  85  L.  T.  Bep. 
50  ;  (1901)  2  E.  B.  817. 

Morton  Smith  and  D.  C,  Ba/rtley,  for  the  re- 
spondent, were  not  caUed  upon  to  argue. 

Lord  Alyerstone,  O.J. — The  view  taken  by 
the  majnstrate  in  this  case  is  that,  whatever  the 
effect  of  the  words  "  but  without  accepting  any 
responsibility  after  delivery"  might  be  between 
the  vendor  and  the  purchaser,  they  did  not 
qualify  the  guarantee  so  as  to  make  it  unavail- 
able as  a  defence  under  sect.  25  of  the  Sale  of 
Food  and  Drugs  Act  1875.  I  think  that,  what- 
ever effect  the  words  may  have  in  other  respects^ 
they  do  not  affect  this  document  as  a  warranty. 

Wills,  J. — I  entirely  agree.  The  agreement 
entered  into  guarantees  that  the  milk  shall 
be  pure  when  delivered,  and,  although  the 
words  "  without  accepting  any  responsibility 
after  delivery  "  may  be  surplusage,  they  cannot 
affect  the  warranty.  It  was  proved  here  that  the 
milk  was  sold  in  the  same  state  as  that  in  which 
it  was  delivered,  and  so  the  warranty  attaches. 

OHANiraLL,  J.  oonourred.    ^^^i  dUmiued. 

Solicitors:  Morris  and  Bristowe,  for  F.  8, 
Bobinson,  Greenwich ;  W.  T.  Bichetts  and  Son. 
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Fridcuy,  April  3. 1903. 

(Before  Lord  Alvbrstonb.  G.J.,  Wills  and 

Ohjlnnbll,  JJ.) 

SwiNBOURN  (app.)  V.  Hammbrsmith  Borouoh 

Council  (reaps.),  (a) 

MetropoUs-^DefecHve  drain — Works  specified  in 
detail  —  Notice  of  order  —  Non-complinnce — 
Metropolis  Management  Act  1855  (18  a  19  Vict, 
c.  120),  ss.  82,  85 — Metropolis  Management 
(Am^mdment)  Act  1862  (25  &  26  Vict  c.  102), 
0.64 

8.  being  the  owner  of  certain  premises,  the  respon' 

dents  on  the  Bth  Feb,  served  a  notice  on  him 

■  under  the  Public    Health  (London)  Act  1891 

requiring  him  to  abate  a  certain  nuisance,  being 

a  defective  drain. 

On  the  19th  Feb.  another  notice  wtu  seirved  require 
ing  him  to  abate  the  nuisance  and  relay  the 
drain. 

On  the  2X^th  March  the  public  heaUK  committee 
of  the  respondents  caused  a  notice  to  be  served 
on  him  under  the  Metropolis  Management  Acts 
1855  and  1862  that  the  drain  was  defective,  and 
requiring  him  to  amend  the  same  and  to  execute 
the  works  that  the  notice  set  out  in  detail.  In 
April  8.  executed  certain  repairs  to  the  drain, 
but  not  those  in  the  notice  of  the  20th  March. 

On  the  ISth  June  the  committee  reported  to  the 
respondents  that  they  had  had  the  report  of  the 
inspector  before  them  and  had  given  directions 
for  the  statutory  notices  to  be  served  on  8.,  and 
they  recommended  that  a  notice  be  served  on  the 
appellant  under  the  Act  of  1855  requiring  him 
to  execute  such  works  as  were  Tiecessary  to 
amend  the  drain  which  was  in  bad  order,  and 
that  in  the  event  of  non-compliance  proceedings 
should  be  taken. 

On  the  ISth  June  the  respondents  by  resolution 
adopted  this  recommendation,  and  on  the  liith 
July  a  notice  was  served  on  8.  requiring  him  to 
amend  the  drain,  and  for  that  purpose  to  execute 
the  works  that  this  notice  set  out  tn  detail. 

Meld,  that  the  notice  of  the  l^th  July  was  not  a 
notice  of  an  order,  and  that  8.  could  not  be 
convicted  for  non-compliance. 

Casb  stated  on  a  complaint  preferred  on  behalf 
of  the  respondents  against  the  appellant  for 
making  default  in  compijing  with  the  requisitions 
of  a  notice,  dated  the  14th  July,  requiring  him  to 
alter  and  amend  the  drain  of  certain  premises, 
No.  51,  Melrose-gardens. 

At  the  hearing  of  the  complaint  it  was  proved 
or  admitted  as  f  oUows  : — 

The  appellant  was  at  the  time  of  the  happen- 
ing of  the  events  hereinafter  mentioned  and  at 
all  times  material  the  owner  of  certain  premises 
known  as  No.  51,  Melrose-gardeos,  situated  within 
the  borough  of  Hammersmith. 

The  premises  were  built  in  or  about  the  year 
1870,  and  were  then  constructed  in  accordance 
with  the  provisions  of  the  Metropolis  Manage- 
ment Act  1855  (18  &  19  Vict.  c.  120),  the  drainage 
thereof  being  constructed  and  provided  to  toe 
satisfaction  of  the  then  vestry  as  required  by 
sect.  75  of  that  Act. 

The  respondent  council  is  the  council  for  the 
borough  under  the  London  GU>vemment  Act  1899, 
and  by  virtue  of  such  Act  succeeded  to  the 
powers,  prior  to  the  coming  into  operation  of 

(a)  Reportad  by  W.  Di  tf.  Ubbbbrt,  Esq.,  BftrrlBter-auLaw. 


such  Act,  vested  in  the  vestry  of  the  parish  of 
Hammersmith. 

On  or  about  the  5th  Feb.  1902  a  notice  under 
the  Public  Health  (London)  Act  1891  was  served 
by  the  respondent  council  upon  the  appeUant 
reauiring  him  to  abate  a  certain  nuisance,  being  a 
defective  house  drain,  at  these  premises. 

On  or  about  the  19th  Feb.  1902  a  further  noiaoe 
under  the  last- mentioned  Act  in  respect  of  the 
drain  was  served  by  the  respondent  council  upon 
the  appellant  requiring  him  to  abate  the  nuisance 
and  to  relay  the  drain  m  accordance  with  the  regu- 
lations of  the  respondent  council  and  with  the 
bye- laws  of  the  London  County  Council. 

In  consequence  of  a  report  made  to  the  public 
health  committee  of  the  Dorough  that  the  works 
specified  below  were  neoessair  for  the  amendment 
of  the  drain,  the  public  health  committ^ee  of  the 
borough  caused  a  notice  under  the  Metropolis 
Management  Act  1855  (18  &  19  Vict  o.  120), 
ss.  82,  85,  and  under  the  Metropolis  Management 
(Amendment)  Act  1862  (25  &  26  Vict  c.  102),  s.  64, 
to  be  served  upon  the  appellant  that  the  drain 
was  defective  and  requiring  him  to  alter  and 
amend  the  same  within  seven  days,  and  for  that 
purpose  to  execute  the  works  set  out. 

In  or  about  April  1902  the  appellant  executed 
certain  repairs  to  the  drain,  but  did  not  execute  the 
works  specified  in  the  notice  of  the  20th  March 
1902. 

On  the  18th  June  1902  at  a  meeting  of  the 
council  the  public  health  committee  reported  to 
the  council  that  they  had  had  before  tbem  the 
reports  of  the  sanitary  inspectors  of  the  borough 
and  had  given  directions  for  the  necessary  statu- 
tory notices  to  be  served,  and  recommended  to 
the  respondent  council  "  tiiat  a  notice  be  served 
under  the  Metropolis  Management  Act  1855  upon 
the  owner  of  No.  51,  Melrose-gardens,  requiring 
him  to  execute  such  works  as  mav  be  necessary 
for  the  amendment  of  the  drain  oi  the  said  pre- 
mises, which  is  in  bad  order  and  condition,  and 
that,  in  the  event  of  such  notice  not  beinfj^  com- 
plied with,  proceedings  be  taken  against  him  for 
the  recovery  of  the  penalties  provided  in  that 
behalf." 

At  the  meeting  of  the  respondent  council  on 
the  18th  June  1902  the  council  duly  resolved  that 
the  aforesaid  i*ecommendation  of  the  public  health 
committee  be  adopted. 

Notice  in  writing,  dated  the  14th  July  1902,  was 
served  on  the  appellant  on  the  16th  July  1902  in 
the  following  terms : 

Borough  of  Hammersmith. — Townhall,  Hammersmith, 
W.,  14th  July  1902.  —  Metropolis  Looal  MftnAg«inent 
Acts  18  &  19  Yiot.  c.  120,  ss.  82  and  85,  and  25  A  26 
Yiot.  c.  102,  8.  64.— To  Mr.  A.  Swinbonm,  of  Mayrilk. 
Strafford-road,  Twickenham,  the  owner  of  oertain  pre- 
mises pitnate  and  known  as  No.  51,  Melroee-gardanB, 
Shepherd's  Bush,  Hammersmith.  —  Take  notice  that 
whereas  upon  an  inspection  made  by  an  inspeotor  of 
the  Hammeramith  Borongh  Council  the  dr^in  thereof 
was  foond  to  be  in  bad  order  aad  condition,  the  Ham- 
mersmith Borongh  Council  hereby  require  yon  to  altar 
and  amend  the  said  drain  within  seven  days  from  the 
date  hereof,  and  for  that  pnrpoae  to  exeoate  the  follow- 
ing works  :  That  the  ifn^^nnd  be  opened  to  the  required 
depth  and  the  ezietiog  hon-e  drain  taken  np  and  an 
approved  intercepting  trap  be  fixed  to  the  sewer  lida 
of  the  drain  in  forecourt ;  that  an  inspection  chamber 
be  coostrncted  on  a  foundation  of  good  cement  oooorete ; 
and  provided  with  a  fresh  air  inlet  ventilator,  and  that 
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an  ftir-tight  iron  cover  be  fixed  over  the  same  obamber 
at  the  ground  level ;  that  a  6in.  stoneware  pipe  main 
drain  be  laid  on  6in.  Portland  oement  oonorete  under  the 
booae,  the  joints  to  be  made  with  Portland  oement ;  that 
an  inepooldon  obamber  be  oonstmoted  in  the  yard  out- 
aide  the  water-oloeet  door  and  a  eight  oover  be  affixed 
OTer  the  same  at  the  ground  level,  and  that  a  4in.  iron 
or  lead  ventilator  be  fixed  to  the  same  chamber  and 
carxied  up  3ft.  above  the  highest  eaves  of  the  house ; 
that  a  4in.  branch  stonework  pipe  drain  from  the  gully 
trap  under  the  sink  waste  pipe  and  from  the  servants' 
water-closet  be  laid  upon  Portland  cement  concrete  ; 
that  the  joints  ^f  all  the  drain  pipes  be  made  with  Portland 
oement,  and  the  same  branch  drains  be  properly  con- 
nected to  the  aforesaid  inspector  chamber  ;  that  a  4in. 
branch  thimble  be  wiped  on  to  the  lead  soil  pipe  in  the 
sonllery,  and  that  it  be  connected  with  a  4in.  pipe  to  a 
junction  fixed  in  the  main  drain  or  to  the  chamber  in  the 
jard ;  that  the  whole  of  the  drain  be  covered  with  6in. 
of  Portland  oement  concrete. 

The  appellant  made  default  in  oomplyinK  with 
the  requisitions  of  the  notice  of  the  14th  July 
1902. 

It  was  contended  on  behalf  of  the  appellant — 
(1)  That  no  notice  of  any  order  of  the  respondent 
council  to  execute  the  works  had  been  served 
upon  the  owner  or  occupier  of  the  premises, 
whereas  it  was  a  condition  precedent  to  the  right 
of  the  respondent  council  to  recover  penalties 
under  64  of  the  Metropolis  Management  (Amend- 
ment) Act  1862  that  notice  of  such  an  order 
dhould  have  been  served  upon  the  owner  or 
occupier.  Further,  that  the  notice  dated  the 
14th  July  1902  was  not  a  notice  of  an  order  of  the 
respondent  council  within  the  meaning  of  the 
64th  section  or  of  sect.  211  of  the  principal  Act 
of  1855,  and  that,  by  reason  of  the  failure  of 
the  respondent  council  to  comply  with  the  pro- 
visions of  the  Acts  in  respect  of  such  notice,  the 
justices  were  bound  to  dismiss  the  summons. 
<2)  That  the  respondent  council,  by  the  notice  of 
the  14th  July  1902,  in  declaring  that  the  drain 
was  in  bad  order  and  condition,  or  requiring  the 
appellant  to  alter  and  amend  the  same  by  the 
execution  of  structural  works,  being  the  taking 
up  of  the  existing  drain  and  the  substitution 
therefor  of  a  new  system  of  drainage  and  by  speci- 
fying the  details  of  the  works  required  by  them 
to  be  done,  were  acting  in  excess  of  the  powers 
conferred  upon  them  by  sect.  85  of  the  Ajct,  and 
that  the  notice  was  uUra  vires,  (3)  That  the 
notice  was  not  a  notice  in  the  terr.s  of  the  reso- 
lution set  out  above,  but  was  a  notice  to  the  appel- 
i-int  to  execute  certain  works  not  referred  to  by 
the  terms  of  the  resolution.  Further,  that  no 
notice  could  be  given  to  the  appellant  except  in 
the  said  terms,  and  that  the  notice  was  bad.  (4) 
That  the  drainuge  bye-laws  made  by  the  London 
County  Oouncil  under  sect.  202  of  the  Act  of 
1855  were  recognised  by  and  were  binding  upon 
the  respondent  council,  and  where  the  require- 
ments of  the  notice  were  not  in  accordance  with 
thoee  of  the  bye-laws  they  were  ultra  vires,  and 
the  notice  was  bad.    (5)  That  the  appellant,  in 

fursnance  of  the  notice  dated  the  20th  March 
902,  having  repaired  the  drain,  and  the  respon- 
dent council  having  taken  no  proceeding  to 
enforce  the  execution  of  the  further  works  required 
by  the  notice  or  by  the  two  previous  notices,  they 
were  now  estopped  from  requiring  the  execution 
of  such  works.  Further,  it  was  not  open  to  the 
respondent  council  to  serve  the  notice  of  the  14th 
July  1902  and  to  take  proceedings  thereunder 

Mao.  Cab.— Vol.  XXI. 


while  prior  notices  upon  which  proceedings  could 
still  have  been  taken  had  b^en  served  upon  the 
appellant. 

On  behalf  of  the  respondent  council  it  was 
contended  that  the  notice  of  the  14th  July  1902 
was  a  notice  of  the  resolution  of  the  respondent 
council  of  the  18th  June  1902,  and  that  the 
appellant,  having  failed  to  comply  with  the  requi- 
sitions thereof,  had  neglected  or  made  default  in 
complying  with  an  order  of  the  respondent  council 
within  the  meaning  of  sect.  64  of  the  Metropolis 
Management  (Amendment)  Act  1862;  that  the 
resolution  of  the  18th  June  1902  was  within  the 
powers  of  the  council,  and  one  which,  not  having 
been  appealed  from,  the  justices  were  bound  to 
enforce,  and  that  the  respondent  council  was  not 
estopped  from  instituting  the  proceedings. 

The  justices  found  as  a  fact  that  the  appellant 
had  been  duly  served  with  the  notice  of  the 
14th  July  to  execute  the  works,  and  had  made 
default  in  complying  with  such  notice;  and 
they  held  that  such  notice  was  a  notice  of  an 
order  of  the  respondents  within  the  meaning  of 
the  Acts,  and  that  the  respondents  had  power 
under  the  Acts  to  require  the  execution  of  the 
works  set  out  in  the  notice,  and  that  they  were 
not  estopped  from  enforcing  it;  that  the  notice 
was  a  notice  of  the  resolution  of  the  18th  June 
1902,  and  the  requirements  of  such  notice  were 
authorised  by  the  terms  of  that  resolution ;  that, 
so  far  as  the  bye- laws  were  applicable,  the  require- 
ments of  the  notice  of  the  14th  July  1902  were  in 
accordance  therewith ;  and  that  the  respondents 
had  power  to  serve  the  notice  of  the  14th  July 
1902,  and  that  they  were  not  estopped  from  so 
domg. 

Mcicmorran,  K.O.  (£>.  Benan,  with  him)  for  the 
appellant. — Under  sect.  85  of  the  Metropolis 
Management  Act  1855  the  vestry  must  cause 
notice  in  writing  to  be  ^ven  to  the  owner  of  the 
premises  where  a  drain  is  in  bad  order  or  condi- 
tion requiring  him  forthwith,  or  within  such  a 
reasonable  time  as  is  specified  in  the  notice,  to  do 
the  necessary  works  to  cleanse  or  amend  it,  and, 
by  sect.  64  of  the  Act  of  1862,  if  the  owner  refuse 
or  neglect  to  carry  out  the  works,  or  to  comply 
with  the  order  of  the  vestry  to  execute  these 
works,  then  he  is  liable  to  penalties.  The  re- 
spondents here  have  proceeded  for  penalties,  and 
they  must  show  that  there  has  been  a  refusal  or 
neglect  to  comply  with  their  order.  There  has 
been  no  order  here,  only  a  notice,  which  is  certainly 
not  a  notice  of  an  order.  Even  the  notice  which 
was  in  fact  served  was  bad,  as  it  specifies  the 
work  in  detail,  and  all  that  can  be  required  under 
sect.  85  of  the  Act  of  1855  are  necessary  works. 
There  would  be  no  appeal  from  a  notice  of  this 
kind,  but  if  the  respondents  had  made  an  order 
that  could  have  been  appealed  against,  then 
the  matter  could  have  been  tried — viz.,  whether 
what  he  had  already  done  to  the  drain  was  enough 
to  abate  the  nuisance.    He  referred  to 

ClsrlcenweU  Vestry  v.  Feary,  62  L.  T.  Bep.  697 ; 

24  Q.  B.  Div.  708 ; 
FtttTuxm  Vestry  v.  SolorMm^  (1896)  1  Q.  B.  198 ; 
Wood  V.  Mayor  of  TTidnw,  77  L.  T.  Rep.  779  ;  (1898) 

1  Q.  B.  468. 

B,  Cunningham  Olen  for  the  respondents. — The 
notice  here  was  of  the  resolution  of  the  council, 
and  was  an  order  to  do  the  works.  This  wa^  a 
proper  notice  of  an  order  of  the  council.    The 
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resolution  of  the  council  can  be  questioned  on  a 
proper  appeal,  but  the  magistrates  cannot  inquire 
whether  what  is  required  to  be  done  is  necessary 
or  not : 

Veatry  of  8t.  John's,  Hackney,  y.  EvUon,  75  L.  T. 
Bep.  686 ;  (1897)  1  Q.  B.  210. 

If  the  appellant  desii*ed  to  appeal  against  the 
requirements  of  the  respondents,  he  could  have 
found  out  what  they  had  resolved.  The  magis- 
trates were  right  in  their  determination. 

Lord  A.LYBBSTONB,  C.J. — In  this  case,  on  the 
facts  stated,  I  do  not  think  this  order  to  fine  can 
be  enforced.  I  am  desirous  of  not  expressing 
any  final  opinion  as  to  what  can  be  specified 
under  sect.  85  of  the  Act  of  1855.  It  may 
ultimately  be  very  material,  because,  as  Mr. 
Macmorran  has  pointed  out,  possibly  any  diffi- 
culty under  that  has  been  cured  by  tne  amended 
machinery  of  the  Metropolis  Management  Acts 
BO  far  as  this  remedy  is  concerned.  All  I  say 
is  I  am  not  prepared  to  hold  that  under  no 
circumstances  can  the  authority  specify  what 
are  the  necessary  works  or  what  they  think 
to  be  the  necessary  works  under  sect.  85.  But 
I  am  quite  clear  as  to  this,  that,  in  order 
that  the  respondents  can  sue  for  penalties,  there 
must  be  an  order  of  the  sanitary  authorit7  which 
would  be  subject  to  appeal,  and  I  think  if  a  valid 
order  is  made  and  not  appealed  against  under 
ordinary  circumstances,  the  magistnite  has  only 
to  st^e  if  the  order,  which  is  a  valid  order,  has 
been  obeyed.  In  this  case  the  respondents  have 
given  notice  to  do  certain  works.  The  appellant 
having  carried  out  certain  other  works,  they  then 
pass  a  resolution  that  the  drain  is  not  in  proper 
order  and  tell  him  to  do  the  necessary  repairs. 
Subsequent  to  that  a  notice  is  served  upon  him 
specifying  what  it  is  which  has  to  be  done.  The 
resolution  does  not  in  terms  refer  to  that  notice 
or  to  the  facts  which  had  been  previously  reported 
to  them,  but  it  sajs  that  he  is  to  do  such  works 
as  may  be  necessary.  Now,  Mr.  Macmorran  says, 
and  for  the  purposes  of  this  case  it  is  possible,  that 
the  appellant  regarded  that  as  being  an  invalid 
order,  and  therefore  did  nothing  more  because  he 
did  not  consider  that  he  was  bound  to  do  anything, 
and  he  could  not  appeal  against  it.  He  wished 
to  raise  the  point  hereafter  that  nothing  was 
necessary  to  be  done.  That  matter  has  not  been 
dealt  with  by  the  magistrates.  The  magistrates 
have  simply  decided  against  him  and  convicted 
him  because  he  did  not  obey  the  notice  which 
was  subsequently  brought  to  his  knowledge  or 
served  upon  him  to  carry  out  certain  works.  I 
think,  at  any  rate,  it  is  necessary  that  there  must 
le  an  order  of  the  vestry  requiring  him  to  do 
certain  things  which  can  be  appended  against. 
In  this  case  I  am  not  satisfied  that  there  was, 
and  therefore  I  think  this  conviction  cannot  be 
supported. 

Wills,  J. — I  am  of  the  same  opinion. 

Ohanhell,  J.-I  agree.  ^^^^  ^-^^ 

Solicitors:    T.  G,  BuUen;    Watson,  Sons,  and 
Boom. 


Monday,  April  6, 1903. 

(Before  Lord  Altebstonb,  O.J.,  Wills  and 

Ohannell,  JJ.) 

GOMKISSIONBB    OF    POLICB     FOB    THB    MbT&O- 

POLis  (app.)  V.  Donovan  (resp.).  (a) 

Inebriate  —  Summary  jurisdiction  —  Proof  of 
former  eonvietions  —  Consent  condition  fyrece- 
dent — Summary  JvHsdiction  Act  1879  (42  &  4^ 
Vict,  c.  49).  s.  ^^—Inebriates  Act  1898  (61  &  62 
Vict  c,  60),  «.  2  (ly-IAcen^ng  Act  1902 
(2  Bdw,  7,  c.  28),  s.  6  (1). 

Consent  to  he  deaU  with  summarily  under  sect.  2 
of  the  Inebriates  Act  1898  is  a  condition  prece- 
dent to  the  jurisdiction  of  a  court  of  summary 
jurisdiction  to  make  an  order  that  notice  of  a 
conviction  be  sent  to  the  police  authority  under 
sect.  6  (1)  of  the  Licensing  Act  1901. 

The  register  of  the  minutes  or  mem^orandum  of 
the  convictions  kept  under  sect.  22  of  the  Sum- 
mary Jurisdiction  Act  1872,  together  unth  evi- 
dence of  identification,  is  sufficient  evidence  of 
the  previous  convictions  mentioned  in  sect.  2  (1) 
of  the  Inebriates  Act  1898,  where  such  convictions 
are  in  the  same  cowrt  where  the  register  is  kept 
and  produced. 

Casb  stated  by  the  metropolitan  police  magis- 
trate  sitting  at  Bow- street  Police- court. 

The  Licensing  Act  1902  (2  Edw.  7,  c.  28),  s.  6  (1), 
provides  that : 

Where  upon  the  oonriotion  of  an  offender  the  oonrt 
IB  satisfied  that  an  order  of  detention  ooold  be  made 
under  sect.  1  or  sect.  2  of  the  Inebriates  Aot  1898,  then, 
whether  an  order  of  detention  is  made  or  not,  the  oonrt 
shall  order  thac  noUoe  of  the  oonviotion,  with  snch  ptf- 
tionlars  as  may  be  presoribed  by  a  Secretary  of  State,  be 
sent  to  the  poUoe  authority  (within  the  meaning  of  the 
Police  Aot  1890)  for  the  police  area  in  which  the  oonrt 
is  situate. 

By  sect.  2  of  the  Inebriates  Act  1898  (61  &  62 
Vict.  c.  60),  above  referred  to,  it  is  provided  as 
follows : 

(1)  Any  person  who  commits  any  of  the  offences 
mentioned  in  the  first  schedule  to  this  Act,  and  who 
within  twelve  months  preceding  the  date  of  the  com- 
mission of  the  offence  has  been  convicted  summarily  at 
least  three  times  of  any  offences  so  mentioned  and  who 
is  an  habitual  drunkard,  shaU  be  liable  upon  conviction 
on  indictment,  or,  if  he  consents  to  be  dealt  with  sum- 
summarily,  on  summary  conviction,  to  be  detained  for  a 
term  not  exceeding  three  years  in  any  certified  inebriate 
reformatory  the  managers  of  which  are  willing  to  reoeive 
him.  (2)  The  Summary  Jurisdiction  Act  1879  (42  A  4a 
Vict.  c.  49)  shall  apply  to  proceedings  under  this  section 
as  if  the  offences  charged  were  specified  in  the  second 
column  of  the  first  schedule  to  the  said  Act. 

On  the  7th  Jan.  1903  Catherine  Donovan,  herein- 
after called  the  respondent,  was  charged  before 
the  magistrate  by  the  Commissioner  of  Police 
with  being  guiltpr  while  drunk  of  riotous  and 
disorderly  behaviour  in  a  highway  on  the  6th 
Jan.  1903,  being  one  of  the  offences  mentioned  in 
the  Ist  schedule  to  the  Inebriates  Act  1898 
(61  &  62  Yict.  c.  60).  The  charge  was  proved,  and 
he  convicted  Catherine  Donovan  of  the  offence, 
but  postponed  passing  sentence  in  respect 
thereof. 

On  the  22nd  Jan.  1903  the  respondent  appeared 
remanded  on  the  charge.  The  appellant  there- 
upon requested  the  magistrate  to  make  an  order 
under  sect.  6  (1)  of  the  Licensing  Act  1902. 

(a)  Beported  by  W.  he  B.  Herbert,  Esq.,  Barrister-at-Law. 
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There  is  kept  at  the  Bow- street  Police- court  a 
refpster  as  prescribed  by^  the  Summary  Juris- 
diction Act  1879,  s.  22,  in  the  form  and  con- 
taining the  particulars  directed  by  the  Summary 
Jurisdiction  Itules  1886. 

The  register  was  tendered  in  evidence  by  the 
appellant,  and  attention  called  to  entries  showing 
that:  (1)  On  the  16th  May  1902  Catherine 
Donoyan  was  convicted  at  the  court  on  a  charge 
of  being  drunk  and  disorderly,  and  sentenced  to 
fourteen  days'  imprisonment  with  hard  labour. 
(2)  On  the  9th  July  1902  Catherine  Sbeehan  was 
convicted  of  a  similar  ofPence  and  sentenced  to 
twenty-one  days'  imprisonment  with  hard  labour 
at  the  court.  (8)  On  the  8th  Aug.  1902 
Catherine  Donovan  was  convicted  of  a  similar 
offence  and  sentenced  to  one  month's  imprison- 
ment with  hard  labour  at  the  court. 

The  offences  specified  in  the  entries  are  among 
those  mentionea  in  the  1st  schedule  to  the 
Inebriates  Act  1898,  and  the  sixth  columns  were 
filled  in  by  the  convicting  magistrates. 

It  was  proved  by  Frederick  Soper,  assistant 
gaoler  at  the  court,  who  produced  and  identified 
the  register,  that  the  person  referred  to  in  the 
entries  as  Catherine  Donovan  and  Catherine 
Sbeehan  was  the  respondent,  and  that  the  respon- 
dent had  in  fact  been  charged  with  the  offences  on 
the  three  occasions  and  sentenced  by  the  magis- 
trates, as  appeared  in  the  register,  he  Frederick 
Soper  having  been  on  each  occasion  present  in 
court. 

By  the  Summary  Jurisdiction  Act  1848,  s.  14, 
it  is  provided  that  on  a  conviction  before  a  court 
of  summary  jurisdiction 

A  minnte  or  memoraadam  thereof  shall  then  be  made 
.  .  .  and  the  oonviotion  .  .  .  shall  afterwards 
be  drawn  ap  by  the  said  josUoe  or  jnstioes  in  proper 
form  nnder  bis  or  their  hand  and  seal  or  hands  and  seals, 
and  he  or  they  shall  oaase  the  same  to  be  lodged  with 
the  olerk  of  the  peaoe,  to  be  by  him  filed  among  the 
reoords  of  the  general  quarter  sessions  of  the  peaoe. 

It  has  always  been  the  practice  of  the  metro- 
politan police-courts  so  to  draw  u^  and  lodge  a 
conviction  in  those  cases  onlj  m  which  the 
drawing  up  of  a  formal  conviction  for  some 
special  reason  is  asked  or  required. 

In  the  drawing  up  of  a  conviction  under  the 
Summary  Jurisdiction  Act  1848,  s.  14,  or  of  a  copy 
of  a  conviction  under  the  Prevention  of  Crimes 
Act  1871,  s.  18,  the  essential  materials  (1)  date 
of  conviction,  (2)  offence  charged,  (3)  name  of 
person  convicted  are  taken  from  the  register, 
which  is  in  this  rospect  the  basis  of  the  formal 
document.  Details  as  to  time  and  place  when 
or  where  the  offence  was  committed  would 
be  supplied  from  the  note-book,  the  entries  in 
whicli  were  made  in  the  court  by  the  magistrate's 
clerk  at  the  time  the  evidence  was  taken. 

It  was  contended  by  the  appellant  that  the 
production  of  the  register  ana  the  evidence  of 
the  assistant  gaoler  was  sufficient  evidence  at 
common  law  or  under  the  Summary  Jurisdiction 
Act  1879,  s.  22,  to  enable  a  court  of  summary 
jurisdiction  to  be  satisfied  of  the  three  convictions 
mentioned  in  such  register  and  of  the  fact  that 
the  respondent  was  an  habitual  drunkard  within 
the  meanine  of  sect.  2  of  the  Inebriates  Act  1898 
so  that,  if  uie  other  requirements  of  the  section 
were  fulfilled,  an  order  of  detention  could  be  made 
under  that  section,  and  that  therefore  an  order  1 


could  and  ought  to  be  made  under  the  Licensing 
Act  1902,  B.  6  (1). 

It  was  also  contended  by  the  appellant  that, 
upon  the  language  of  the  Licensmg  Act  1902, 
s.  6  (1),  formal  and  strict  proof  of  the  convictions 
was  unnecessary,  and  that  the  register  was 
admissible  for  the  purpose  of  informing  the  mind 
of  tne  court  in  exercising  jurisdiction  under  the 
section. 

The  appellant  also  contended  that  the  consent 
of  the  respondent  to  be  dealt  with  summarily  was 
not  necessary  to  the  exercise  of  the  jurisdiction 
under  the  Licensing  Act  1902,  s.  6  (1). 

The  magistrate  was  of  opinion  that,  before 
sending  the  notice  of  the  conviction  to  the  police 
authority  referred  to  in  sect.  6  (1)  of  the  Licensing 
Act  1902,  it  was  necessary  thiat  he  should  be 
satisfied  of  the  following  matters :  (1)  That  the 
respondent  was  an  habitual  drunkard;  (2)  that 
the  respondent  within  twelve  months  preceding 
the  6th  Jan.  1903  had  been  convicted  at  least 
three  times  of  one  or  more  of  the  offences  men- 
tioned in  sched.  1  of  the  Inebriates  Act  1898. 

Upon  the  material  before  him  and  subject  to 
the  question  of  law  raised,  he  was  in  fact  satisfied 
that  these  conditions  had  been  fulfilled,  and  that 
an  order  of  detention  could  be  made  under  the 
Inebriates  Act  1898,  s.  2  (1). 

He  was  further  of  opinion  that  such  convic- 
tions require  to  be  formally  proved :  (a)  By  pro- 
duction of  the  record  of  the  conviction  or  an 
examined  copy  of  it  (see  Hartley  v.  Hindmanh, 
14  L.  T.  Rep.  795 ;  L.  Rep.  1  C.  P.  651) ;  or  (6)  by 
a  copy  of  the  conviction  signed  as  provided  by 
sect.  18  of  the  Prevention  of  Crimes  Act  1871 
(34  &  35  Vict.  c.  112). 

He  was  also  of  opinion  that  the  respondent's 
consent  to  be  dealt  with  summarily  was  a  con- 
dition precedent  to  the  exeroise  of  his  jurisdiction 
under  the  Licensing  Act  1902,  s.  6  (1). 

He  accordingly  overruled  the  contentions  of 
the  appellant  and  declined  to  make  an  order 
under  tne  Licensing  Act  1902,  s.  6  (1),  and  post- 
poned passing  sentence  upon  the  respondent 
pending  the  decision  of  the  court  on  the  question 
of  law  raised  by  this  case. 

Danchwerts,  K.C.  (A,  OiU  with  him)  for  the 
appellant. — ^The  production  of  the  court  register 
and  the  evidence  of  identification  given  to  the 
magistrate  were  sufficient  proof  of  the  three  con- 
victions required  under  sect.  2  (1)  of  the 
Inebriates  Act  1898.  Under  sect.  22  of  the  Sum- 
mary Jurisdiction  Act  1879  the  clerk  of  every 
court  of  summary  jurisdiction  is  to  keep  a  register 
of  all  the  convictions  of  the  court,  and  such 
register  is  to  be  prima  fcusie  evidence  of  the 
matters  entered  therein.    He  referred  to 

Rex  V.  Eaint,  Comb.  387. 

In  Beg,  v.  Inhahitants  of  Yeoveley  (8  A.  &  E.  806), 
on  an  appeal  against  an  order  of  removal  in 
1837,  the  appellants,  in  order  to  prove  an  order  of 
the  sessions  for  the  same  county  in  1824,  dis- 
charging a  former  order  of  removal,  produced 
the  original  session-book,  which  was  on  paper 
containing  the  orders  and  other  proceedings  of 
the  court  made  up  and  recorded  after  each  sessioa 
by  the  clerk  of  the  peace  from  minutes  taken  by 
him  in  court.  This  was  held  to  be  proper 
evidence  of  the  order  of  sessions.  He  also 
referred  to 

Doe  d,  Baesett  v.  Mew,  7  A.  &  £.  240. 
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It  was  held  in  London  School  Board  ▼.  Harvey 
(4  Q.  B.  Div.  451)  that  the  order  of  a  court  of 
snmmary  jurisdiction  imposing  a  penalty  for  non- 
compliance with  a  previous  order,  under  the 
Education  Act,  can  be  proved  in  subsequent  pro- 
ceedings by  the  minute-books  of  the  court  con- 
taining an  entry  of  the  order,  and  it  is  not 
necessary  to  produce  a  copy  of  the  order  signed 
by  the  clerk  of  the  peace  or  other  officer  of  the 
quarter  sessions.  Wnen  one  looks  at  Hartley  v. 
Hindmarsh  (14  L.  T.  Rep.  795 ;  L.  Rep.  1  C  P. 
553),  it  is  quite  different  to  the  present  case.  That 
concerned  proving  a  conviction  in  a  police-court 
in  a  subsequent  proceeding  in  a  civil  action.  A 
court  of  summary  jurisdiction  can  make  an 
order  under  sect.  6  (1)  of  the  Licensing  Act  1902 
without  the  consent  of  the  person  charged,  and 
the  learned  magistrate  here  was  wrong  in  declin- 
ing to  make  the  order  without  the  respondent's 
consent. 

The  respondent  did  not  appear. 

Button  for  the  magistrate  by  leave  of  the  court. 
— As  regards  proof  of  a  previous  conviction,  it  is 
clear  and  settled  law  how  they  should  be  proved, 
and  the  magistrate  was  right  in  holding  that  the 
register  alone  was  not  sufficient.  In  Bex  v.  Smith 
(8  B.  &  G.  341),  where  an  indictment  for  con- 
spiracy alleged  that  "at  the  court  of  quarter 
sessions  holden,  &c.,  an  indictment  against  A.  B. 
was  preferred  to  and  found  by  the  grand  jury,"  it 
was  held  that  this  allegation  must  be  proved  by 
a  caption  regularly  drawn  up  of  record,  and  that 
the  minute-book  kept  by  the  deputy  clerk  of 
the  peace  could  not  be  received  as  evidence  of 
the  finding  of  the  bill,  although  no  record  in  fact 
had  been  drawn  up.    He  referred  to 

Summary  Jnriadiotion  Act  1879  (42  A  43  Yiot.  o.  49), 

88.  14,  22 ; 
Summary  Jnrisdiotion  Bales  1886,  r.  3; 
Laroeny  Aot  1861  (24  A  25  Yiot.  o.  96),  8.  116  ; 
Prevention  of  Crimes  Aot  1871  (34  &  35  Yiot.  c.  112), 

8.  18; 
Paley's  Summary  Conyictions,  p.  439. 

The  cases  cited  by  the  other  side  are  not  oases 
dealing  with  previous  convictions  at  all.  The 
consent  of  the  person  to  be  dealt  with  summarily 
is  necessary  before  there  is  jurisdiction  to  make 
any  oixler  under  sect.  6  (1)  of  the  Licensing  Act 
1902. 

Danckivert8f  K.O.  in  reply. 

Lord  Alyebstoite,  O.J. — Both  points  raised 
in  this  case  are  points  of  importance,  though  I  am 
not  sure  that  our  decision  upon  the  first  point  in 
favour  of  Mr.  Danckwerts  has  any  far-reaching 
effect,  because  my  present  opinion  is  that  it 
must  be  confined,  or  the  use  of  the  register  to 
which  I  am  about  to  refer  must  be  confined,  to 
the  same  court.  The  point  is  whether  the  Bow- 
street  magistrate  in  dealing  with  a  case  under 
sect.  6  of  the  Licensing  Act  is  allowed  to  refer  for 
the  purpose  of  that  section  and  to  act  upon  the 
minute  and  memorandum  which  are  directed  to  be 
kept  under  sect.  14  of  the  Act  of  11  &  12  Yict. 
c.  43,  or  upon  the  register  of  the  minute  or 
minutes  which  have  to  be  kept  under  sect.  22  of 
42  &  43  Yict.  c.  49.  It  seems  to  me,  to  a  large 
extent  for  the  reasons  urged  by  Mr.  Danckwerts, 
that  a  magistrate,  at  any  rate  in  the  court  in 
which  be  is  sitting,  is  entitled  to  aot  on  the 
minute  and  memorandum  made  in  that  court 
and  the  register  kept  there  and  the  information 


contained  thei*ein.  Sect.  14  of  11  &  12  Vict, 
c.  43  provides  that :  "  If  he  or  they,"  speakine  of 
the  justices,  "  convict  or  make  an  order  against 
the  defendant,  a  minute  or  memorandum  thereof 
shall  then  be  made,  for  which  no  fee  shall  be  paid, 
and  the  conviction  or  order  shall  afterwards  be 
drawn  up  by  the  said  justice  or  justices  in  proper 
form  under  his  or  their  hand  and  seal  or  hands 
and  seals,  and  he  or  they  shall  cause  the  same  Ur 
be  lodged  with  the  cleric  of  the  peace,  to  be  by 
him  fued."  I  have  no  doubt,  for  the  reasons 
which  Mr.  Danckwerts  mentioned,  and  possibly 
for  other  reasons,  it  was  considered  desirable  that 
these  convictions  should  go  to  quarter  sessions 
and  be  filed  there  and  be  on  record  for  all  future 
purposes  and  for  Grown  purposes,  and  I  cannot 
think  that  a  minute  or  memorandum  directed  to 
be  drawn  and  then  and  there  be  made  and 
apparently  to  be  used  by  the  party,  because  no 
fees  are  to  be  paid,  was  not  meant  to  be  a  docu- 
ment of  a  formal  character.  It  is  meant  to  be,  I 
think,  for  that  court,  in  the  nature  of  a  record  or 
minute  of  proceedings  of  what  goes  on  in  that 
court.  Then  by  sect.  22  of  42  &  43  Yict.  c.  49  it 
is  enacted :  "  The  register  of  the  minutes  and 
memoranda  of  all  the  matters  entered  therein  for 
the  purpose  of  informing  a  court  acting  for  the 
same  county,  borough,  or  place  as  the  court  whose 
convictions,  orders,  and  proceedings  are  entered 
in  the  register  '* — is  to  be  prima  facie  evidence 
for  the  purpose  of  informing  those  courts  of  the 
matters  contained  therein.  That  certainly  tends 
in  the  direction  that  they  are  to  have  more  effect 
than  a  mere  record  at  the  time  which  could  not 
be  used  afterwards.  1  agree  that  there  is  a  great 
deal  in  the  other  statutes  to  which  Mr.  Danck- 
werts and  Mr.  Sutton  have  called  attention ;  as, 
for  instance,  sect  18  of  34  &  35  Yict.  c.  12  (the 
Prevention  of  Crimes  Act  1871),  which  sho«7s  for 
purposes  of  both  the  conviction  on  indictment  and 
conviction  on  summary  conviction,  where  they 
have  to  be  proved  in  other  courts  and  for  other 
purposes,  more  may  be  required  to  be  done  than 
to  produce  the  register  kept  under  the  Act  of 
1879  or  the  minute  or  memorandum  kept  under 
the  Act  of  1848.  Then,  as  regards  the  informa- 
tion contained  in  the  register,  it  may  have  to  be 
supplemented  or  added  to  by  the  rules  made 
under  the  statute  from  time  to  time.  It  is  to  be 
noticed  that  this  register  in  this  case  does  contain 
the  name  of  the  complainant,  the  name  and  age 
of  the  defendant,  the  nature  of  the  offence,  the 
punishment,  or,  in  other  words,  the  date  of  the 
conviction,  so  that,  for  the  purpose  which  the 
magistrate  has  to  consider  it,  it  does  contain  the 
same  information  as  would  be  supplied  by  the 
certified  copy  of  the  conviction  or  the  minute 
or  record  woich  are  mentioned  in  sect.  14  of  the 
Act  of  .1848  and  sect.  18  of  the  Act  of  1871. 
Speaking  for  myself,  I  think  the  London  School 
Board  v.  Harvey  (4  Q.  B.  Div.  451)  is  an  authority 
in  favou:^  of  this  view.  There  there  had  been  an 
order  on  a  summons  ordering  the  attendance  of 
the  child  in  Sept.  1877,  and,  the  order  not  being 
obeyed,  the  man  was  summoned  for  non-com- 
pliance on  the  27th  March  and  fined  3s.  and  2«. 
coste,  or  in  default  five  days.  He  was  summoned 
again  on  the  15th  June  for  a  second  non-com- 
pliance with  the  order,  and  it  was  attempted  to 
prove  the  previous  diBobedience  of  the  first  order 
and  the  fine  by  a  minute  which  for  all  substantial 
purposes  was  the  same  as  the  register  in  this  case, 
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and  was  kept  under  an  earlier  statute  which  had 
the  same  provision  as  sect.  14.  It  was  there  held 
by  Cookbum,  C.J.  and  Lopes,  J.,  acting,  as  I 
think  Mr.  Danckwerts  has  satisfied  me,  on  the 
oommon  law  authorities,  that  in  that  proceeding 
those  minates  could  be  referred  to  for  tne  purpose 
of  proving  a  preyious  conviction.  I  can  see  no 
nuschief  that  follows  from  this  decision ;  on  the 
oontrary,  I  think  there  will  be  very  substantial 
gain.  Mr.  Sutton  has  said  that  in  all  cases  of 
this  kind  the  practice  has  not  been  to  draw  up 
these  convictions,  and,  though  some  statutory 
dnty  may  have  been  neglected,  yet  it  seems  a 
grave  thing  to  say  in  such  a  case  as  this  before 
the  court  itself  the  magistrate  must  hold  his 
hand  unless  a  certified  copy  of  the  conviction  is 
obtained  and  put  in  evidence.  I  therefore  come 
to  the  conclusion  upon  the  first  point  on  which 
oar  guidance  is  asked,  that,  sitting  in  his  court, 
the  magistrate  would  be  entitled  to  act  in  his 
own  court  upon  the  memorandum  and  minute 
made  under  sect.  14  or  upon  the  register  kept 
under  sect.  22.  Then  as  to  the  point  whether  this 
order  can  be  made  without  the  consent  of  the 
person  charged.  It  has  been  strenuously  urged 
upon  us  that  the  meaning  of  the  words  in  snb- 
seot  1  of  sect.  6  of  the  Licensing  Act  1902, 
"  Where,  upon  the  conviction  of  an  offender  the 
court  is  satisfied,"  mean  a  conviction  for  any 
offence  whatever.  The  statute  may  have  said 
that,  and,  if  it  did,  we  should  have  to  give  effect 
to  it;  but,  when  you  come  to  look  at  the  words 
of  the  section  and  the  previous  legislation,  it 
seems  to  me  it  is  not  the  object  of  the  section 
or  the  l^islation  intended  to  be  carried  out  by 
this  enactment.  The  Inebriates  Act  of  1898 
provided  for  certain  offences,  and  by  sect.  1  : 
"  Where  a  person  is  convicted  on  indictment  of 
an  offence  punishable  with  imprisonment  or 
penal  servituae,  if  the  court  is  satisfied  from  the 
evidence  that  the  offence  was  committed  under 
the  influence  of  drink,  or  that  drunkenness 
was  a  contributing  cause  of  the  offence, 
aad  the  offender  admits  that  he  is  or  is 
found  by  the  jury  to  be  an  habitual  drunkard," 
certain  consequences  follow.  The  2nd  section  of 
the  Act  provides  :  "  Any  person  who  commits  any 
of  the  offences  mentioned  in  the  first  schedule  to 
this  Act,  and  who  within  the  twelve  months  pre- 
ceding the  date  of  the  commission  of  the  offence 
has  been  convicted  summarily  at  least  three  times 
of  any  offences  so  mentioned  and  who  is  an 
habitual  drunkard,  shall  be  liable  upon  convic- 
tion or  indictment,  or,  if  he  consents,  to  be  dealt 
with  summarily,  on  summary  conviction,  to  be 
detained  for  a  term  not  exceeding  three  years." 
Now,  what  is  the  practical  operation  of  that 
section  P  A  person  is  being  summoned  by  sum- 
mary process  for  one  of  the  offences  of  drunken- 
ness which  are  specified  in  the  schedule.  There 
are  some  twelve  or  thirteen  of  them,  all  dealing 
with  people  who  in  liquor  under  certain  circum- 
stances do  certain  acts.  That  person  being  about 
to  be  summarily  tried,  it  comes  out  in  the  course 
of  the  proceeding  that  the  evidence  shows,  or  it  is 
suggested  to  show,  he  was  one  of  the  persons 
coutemplated  by  sect.  2,  who,  in  addition  to  beine 
guilty  of  the  offence  in  sched.  1  of  the  Act  of 
1898,  falls  within  the  description  I  have  read. 
He  need  not  consent  to  be  tried  summarily,  and 
then  he  will  have  to  be  tried  on  indictment,  and 
will  come  under  the  category  of  persons  already 


dealt  with  by  sect.  1.  That  being  so,  a  person  is 
being  tried  on  indictment  for  certain  classes  of 
offences,  or  summarily  for  one  of  the  offences 
mentioned  in  the  schedule,  and  it  is  in  reference 
to  that  state  of  things  that  sect.  6  of  the  Licensing 
Act  1902  relates.  It  says:  *' Where. upon  the 
conviction  of  the  offender  the  court  is  satisfied 
that  an  order  for  detention  could  be  made  under 
sections  one  or  two,  then,  whether  an  order  for 
detention  is  made  or  not,"  a  certain  order  can  be 
made.  We  are  pressed  to  say,  having  regard  to 
the  object  of  the  section,  that  means  that  if  an 
order  could  have  been  made  if  the  defendant  had 
consented,  then  an  order  should  be  made  under 
the  Act  of  1902,  even  though  the  defendant  does 
not  give  any  consent.  In  my  opinion  the  section 
says,  whether  the  court  thinks  fit  to  make  the 
order  or  not,  it  shall  send  certain  particulars  to 
the  police  authority,  where  it  has  jurisdiction  to 
make  an  order  under  sect.  2  of  the  Act  of  1898. 
But  for  that  there  must  be  consent.  In  my 
opinion,  therefore,  the  object  of  sect.  6  is  plain, 
and  evidently  it  means  to  say,  in  addition  to 
making  the  order  either  under  sect.  1  or  under 
sect.  2  of  the  Act  of  1898,  whether  the  court 
makes  the  order  or  not,  these  particulars  at  any 
rate  shall  go  to  the  police  with  the  consequences 
which  follow  from  it  Any  other  construction 
would  be  reading  into  the  section  words  the 
Legislature  had  not  in  view.  In  my  opinion  the 
magistrate  was  right  in  saying,  no  consent  having 
been  given,  he  ought  not  to  put  in  force  the  pro- 
visions of  the  Act. 

Wills,  J. — I  am  of  the  same  opinion  on  both 
points.  With  regard  to  the  first,  some  of  the 
authorities  cited  by  Mr.  Danckwerts  show  that  a 
distinction  has  been  drawn  between  the  use  to  be 
made  of  what  I  may  call  incomplete  or  informal 
records  of  a  court  according  to  whether  they  are 
proposed  to  be  used  in  the  same  court  or  not,  and 
that  idea  seems  to  have  been  carried  out  in  the 
18th  section  of  the  Act  of  1871.  Then  it  is  true 
that  that  Act  says  that  nothing  in  that  section 
shall  dispense  with  the  legal  proof  of  previous 
convictions,  but  then  it  also  contains  at  the  end  of 
the  same  section  the  enactment  that  any  method 
of  proof  which  was  theretofore  legal  should 
remain  legal,  and  therefore,  if  this  method  of 
proof  was  by  the  common  law  allowed  to  be  made 
use  of  by  the  same  court  which  passed  the 
original  judgment,  the  common  law  has  been 
satisfied  in  this  case.  It  does  not  appear  to  me 
that  there  is  any  question  of  substance  involved 
excepting  possibly  as  Mr.  Sutton  has  suggested, 
that  if  the  conviction  was  formally  drawn  up  it 
would  show  the  time  and  place  at  which  the 
original  offence  was  committed,  which  are  not 
got  fi-om  the  records  which  are  directed  to  be 
kept  under  the  Summary  Jurisdiction  Acts,  but 
the  case  says  they  are  to  be  got  from  the  note- 
book of  the  magistrate's  clerk  at  the  time  the 
evidence  is  taken.  That  is  a  book  not  required  to 
be  kept  at  all  or  to  be  preserved,  and,  inasmuch 
as  the  time  and  place  could  only  be  got  from 
such  an  informal  source  as  that,  it  does  not  look 
as  if  time  and  place  were  very  much  of  the 
essence  of  that  which  is  to  be  preserved.  It  is 
certainly  the  fact  that  no  prisoner  that  I  have 
tried,  who  has  been  asked  if  he  has  been  convicted 
before,  on  the  second  part  of  the  indictment  charg- 
ing felony  after  previous  conviction,  manifested 
the  smallest  curiosity  as  to  the  contents  of  the  in- 
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diotment.  Very  often  they  are  particalar  as  to  the 
date  of  the  conyiction,  and  it  constantly  happens, 
when  they  are  told  the  date  it  took  place,  they  say 
at  once :  "  Oh,  yes."  For  the  pnrpose  of  this 
section  it  does  not  seem  to  me  that  the  time  and 
the  place  of  the  previous  offence  which  have  to  he 
proved  is  of  the  smallest  consequence.  I  think, 
therefore,  this  is  a  case  in  which  the  common  law 
doctrine  applies,  and,  the  previous  convictions 
being  in  the  same  court,  the  court  had  a  perfect 
right  to  resort  to  them.  With  regard  to  the 
second  question,  I  confess  I  have  not  been  able 
to  entertain  from  the  first  any  real  doubt  what 
the  6th  section  of  the  Act  of  1902  means.  It 
eeems  to  me  to  be  as  plain  as  language  can 
say  that,  whereas  by  the  Inebriates  Act  1898, 
where  a  court  upon  the  proper  conviction  of 
the  offender,  whether  under  the  provisions  of 
the  1st  or  2nd  section,  has  the  power  of  saying 
either  that  he  shall  be  detained  or  forbearing  to 
say  so,  whether  the  court  does  pronounce  that 
addition  to  the  sentence  or  does  not,  notice 
shall  be  given  to  the  police.  That  seems  to 
me  to  give  the  rational  meaning  to  language, 
and  to  be  merely  a  supplement  to  the  conse- 
quences which  will  follow  a  conviction  either 
under  indictment  or  on  summary  conviction,  if 
the  defendant  consents  to  be  dealt  with  in  that 
fashion. 

Ohannbll,  J. — ^I  concur  on  both  points.  As 
to  the  first,  I  do  not  think  myself  it  is  a  point 
of  very  great  practical  importance,  and  I  do 
not  thmk  there  would  be  serious  difficulty  in 
proving  the  convictions  in  other  courts,  or  in 
proving  the  conviction  by  a  formal  record  of  the 
coavicaon.  But  I  concur  on  this  point  on  the 
ground  of  the  authority  of  London  School  Board 
V.  Harvey  (sup.).  But  for  that  easel  should  have 
considerable  doubt,  and  am  not  sure  which  way  I 
should  have  decided.  As  to  the  second  point,  I 
think  it  is  clear,  but  I  think  it  wants  a  little 
explanation.  The  Inebriates  Act  has  two  sections, 
each  providing  for  an  order  for  detention,  and 
under  each  there  is  both  matter  of  substance  to 
be  proved  and  matter  of  procedure  to  be  adopted 
and  followed.  Under  sect.  1  it  is  to  be  proved 
that  the  offence  in  question  was  committed  under 
the  influence  of  drink,  or  that  drunkenness  was  a. 
contributory  cause  to  the  offence,  and  the  defen- 
dant an  habitual  drunkard.  Those  are  matters 
of  substance,  and  the  procedure  to  be  adopted  is 
that  those  matters  must  be  charged  in  the  indict- 
ment, and  that,  unless  evidence  has  been  given 
before  the  committing  magistrate  of  it,  seven 
days'  notice  of  the  evidence  must  be  given.  That 
is  the  procedure.  Then  under  the  2nd  section 
the  matter  of  substance  to  be  dealt  with  is 
the  offence  under  consideration  at  the  time — 
namely,  one  of  those  in  the  schedule  to  the  Act 
— which  means  that  it  is  an  offence  arising  out  of 
drunkenness.  Next  there  must  have  been  at 
least  three  convictions  of  that  character,  and  then 
again,  as  under  the  former  sub-section,  the  person 
must  be  shown  to  be  an  habitual  drunkard. 
Those  are  the  matters  of  substance  which  have  to 
be  shown  in  order  that  an  order  for  detention 
may  be  made,  the  procedure  being  that  the  man 
shall  be  committed  for  trial  on  the  offence 
or  shall  consent  to  be  dealt  with  summarily. 
Then  when  you  come  to  the  Licensing  Act  1902, 
it  says : "  Where  upon  the  conviction  of  an  offender 
the  court  is  satisfied  that  an  order  of  detention 


could  be  made  under  sect.  1  or  sect.  2  of  the 
Inebriates  Act.*'  J  think  that  means  could  be  made 
not  only  because  the  facts  of  substance  are  proved, 
but  also  because  the  proper  machinery  has  been 
adopted.  Unless  the  proper  procedure  under 
sect.  1  or  sect.  2,  as  the  case  may  be,  has  been  in 
fact  folJowed,  no  order  could  be  made  for  deten- 
tion, and,  if  no  order  could  be  made  for  detention, 
then  no  order  as  to  this.  It  seems  to  me  the  words 
being  used  there  in  the  present  tense,  "satisfied 
that  an  order  for  detention  could  be  made  .  .  . 
whether  or  not  an  order  for  detention  is  made  or 
not,"  and  not  in  the  past  really  concludes  the 

matter.  JudgmerU  a/xordinghj. 

Solicitors :  Wontner  and  Sons ;  Solicitor  to  ik» 
Trea8v/ry, 


Wedneada/y,  April  8, 1903. 

(Before   Weight,  J.) 

Mayor,  <&c.,  of  Hampbtead  v.  Gaunt,  (a) 

Metropolis — New  street — Repairing  and  paving^ 
D^,mand  —  Statute  of  Limitations — metropoUt 
Management  Act  1855  (18  &  19  Vid.  e.  120), 
«.  lOS— Metropolis  MancLgement  (AmendtnerU) 
Act  1862  (25  &  26  Vict.  c.  102),  s.  77. 

Sect,  105  of  the  Metropolis  Management  Act  1855 
and  sect.  77  of  the  Amendment  Act  1862  mnsi  he 
read  together,  so  that  the  sttccessive  ovoners  of 
hotues  are  liable  for  the  paving  expenses  of  a 
new  street, 

A  demand  on  such  owner  is  necessary  to  complete 
the  cause  of  action  for  such  expenses,  and  tnert' 
fore  the  Statute  of  Limitations  does  not  begin  to 
run  untH  sxich  demand  is  made. 

Action. 

The  plaintiffs'  claim  was  for  392.  Ss,  4d.,  the 
defendant's  proportion  of  the  actual  cost  of  re- 
pairing the  road  and  paving  the  footways  of  a 
new  street. 

It  was  admitted  that  the  plaintiffs  had  incurred 
expenses  in  the  above-mentioned  repairing  and 
paving,  and  that  the  amount  sought  to  be  le- 
covered  was  the  proper  contribution  payable  by 
the  owner  of  the  nouse  and  premises  in  question. 
No.  76,  Upper  Park*  road. 

The  work  was  done  pursuant  to  a  resolution 

Jassed  at  a  meeting  of  the  vestry  on  the  22nd 
uly  1886,  and  was  commenced  and  completed  in 
1891,  when  an  apportionment  was  made  and  aXso 
a  demand,  but  it  was  not  paid. 

The  defendant  purchased  the  premises  on  the 
20th  Nov.  1896. 

A  demand  for  the  amount  due  was  served  on 
the  defendant  on  the  10th  Dec.  1898. 
This  action  was  commenced  in  Feb.  1903. 

By  sect.  105  of  the  Metropolis  Management 
Act  1855 : 

In  case  the  owners  of  the  houseB  forming  the  greater 
part  of  any  new  street  laid  out  or  made  or  hereftfter  to 
be  laid  oat  or  made,  which  is  not  paved  to  the  satufao- 
tion  of  the  veatry  or  distriot  board  of  the  pariah  or 
dietriot  in  which  such  street  is  sitoate,  be  deeiroiia  of 
having  the  same  paved  as  hereinafter  mentioned,  or  if 
snch  vestry  or  board  deem  it  necessary  or  expedient 
that  the  same  should  be  paved,  then  in  either  of  snoh 
oases  snch  vestry  or  board  shall  well  and  snfBoiently 
pave  the  same     .     .     .    and  the  owners  of  boases  form- 

(a)  Reported  by  W.  na  B.  HEasiET,  Esq.,  Barrister^t-Law. 
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ing  mioh  street  shall  on  demand  pay  to  snoh  yeatry  or 
board  the  amount  of  the  estimated  expenses  of  providing 
sad  laying  snoh  payement  (snoh  amonnt  to  be  deter- 
nuned  by  the  snrveyor  for  the  time  being  of  the  yestry 
or  board) ;  and  in  oase  snoh  estimated  expenses  exceed 
the  sotnal  expenses  of  snoh  paying  then  the  diflFerenoe 
between  snoh  estimated  expenses  and  snoh  aotnal 
expenses  shall  be  repaid  by  the  said  yestry  or  board  to 
the  owners  of  houses  by  whom  the  said  snm  of  money 
hsi  been  paid,  and  in  oase  the  said  estimated  expenses 
be  lees  than  the  aotnal  expenses  of  snoh  paying  then  the 
otrners  of  the  said  houses  shall  on  demand  pay  to  the 
•aid  yestry  or  board  snoh  further  sum  of  money  as 
together  with  the  sum  already  paid  amount  to  snoh 
setoal  expenses. 

By  sect.  77  of  the  Metropolis  Management 
(Amendment)  Act  1862 : 

Where  any  yestry  or  district  board  shall  under  the 
powers  giyen  by  the  105th  seotion  of  the  firstly  recited 
Aot  ha?e  payed  or  be  about  to  paye  any  new  street,  the 
owoen  of  the  land  bouading  or  abutting  on  such  street 
iball  be  liable  to  contribute  to  the  expenses  or  estimated 
expenaee  of  paying  the  same  as  well  as  the  owners  of 
booses  therein,  provided  that  it  shall  be  lawful  for  the 
y«tiy  or  district  board  to  charge  the  owners  of  land  in 
s  less  proportion  than  the  owners  of  house  property 
■hoold  they  deem  it  jost  and  expedient  so  to  do,  and  any 
snoh  ooets  or  expenses,  inoluding  the  cost  of  paving  at 
the  points  of  interseotiocB  of  streets  and  all  other 
ioetdental  conts  and  charges,  shall  be  appointed  by  the 
yestry  or  board  and  shall  be  reooyerable  either  before 
the  work  shall  be  commenced  or  during  its  progress  or 
sfter  its  completion ;  and  it  shall  be  lawful  for  the 
▼eetiy  <»  district  board  at  their  discretion  to  accept 
payment  of  the  amount  apportioned  or  charged  in 
respect  of  each  house  or  premises  by  instalments  spread 
OTsr  a  period  not  exceeding  twenty  years,  and  any  snoh 
smoont  shall  be  reooyerable  from  the  present  or  any 
fotnre  owner  of  the  premises  either  by  action  at  law  or 
in  a  summary  manner  before  a  justice  of  the  peaoe  at 
the  option  of  the  yestry  or  board. 

Courthope-Munroe  for  the  plaintiffs. — Under 
sect  105  of  the  Act  of  1855  the  owners  of  the 
hoiiaes  were  liable  to  pay  for  these  paving 
expenses  on  demand,  but  by  sect  77  of  the  Act  of 
1862  the  owners  of  land  as  well  as  the  owners  of 
houses  were  made  liable,  and  the  sums  expended 
are  made  recoverable  before  the  work  is  begun, 
daring  its  progress,  or  after  its  completion,  and 
both  present  and  future  owners  are  made  liable  to 
pay.  It  was  laid  down  in  Plumstead  Board  of 
Works  v.  Ingoldby  (29  L.  T.  B«p.  375 ;  L.  Bep. 
8  Ex.  174)  that  assessments  for  paving  expenses 
apportioned  bj  the  vestry  or  district  board  under 
sect  77  of  the  Act  of  1862  are  a  charge  on  the 
premises  in  respect  of  which  they  are  assessed, 
and  the  amount  may  be  recovered  from  the 
fature  owners  of  the  premises  although  there  has 
been  no  arrangement  to  accept  payment  by 
instalments.  The  Act  of  1862  extends  the  liability 
under  the  Act  of  1855,  and,  as  the  liability  under 
the  earlier  Act  was  only  a  liability  to  pay  on 
demand,  tiierefore  the  liability  under  the  later 
one  must  be  to  pay  on  demand  also.  It  was  held 
in  Qreee  v.  Hunt  (36  L.  T.  Bep.  404;  2  Q.  B. 
Div.  389)  that  where  works  were  executed  by  a 
local  authority  under  the  Local  Grovemment  Act 
1858  and  the  Public  Health  Act  1848  for  sewer- 
ing,  paving,  Sco.,  the  time  within  which  sum- 
mary proceedings  are  to  be  taken  is  to  be 
reckon^  ^m  the  notice  of  demand,  and  not 
from  the  notice  of  apportionment.  The  Statute 
of  Limitations  has  no  application  here,  and,  even 


if  it  has,  the  action  has  been  brought  within  the 
time.    He  also  referred  to 

WortUy  v.  Veitry  of  8t.  Mary,  Jslin^^on,  51  J.  P. 

166; 
Mayor  of  BlacJebum  v.  Sandsnon,  20  Mag.  Cas. 
465 ;  86  L.  T.  Bep.  304  ;  (1902)  1  K.  B.  794. 

Chester  Jones  for  the  defendant. — The  defen- 
dant is  not  liable,  as  he  was  not  owner  of  the 
house  when  this  work  was  done,  and  the  claim  is 
barred  here  by  the  Statute  of  Limitations  even  if 
he  were  liable.  No  demand  is  necessary,  and  the 
owner  becomes  liable  as  soon  as  the  work  is  com- 
pleted or  as  soon  as  he  becomes  owner.  No  doubt 
it  is  necessary  to  make  a  demand  on  the  first 
owner,  but  that  was  done.  The  new  Act  makes  the 
expenses  a  charge  on  the  premises,  and  the  old 
Act  said  there  must  be  a  demand.  It  does  not 
say  that  there  must  be  a  demand  under  the  new 
Act  No  doubt  in  Wortley  v.  Vestry  of  8t,  Mary, 
Islington  {sup.)  it  was  laid  down  that  the  Statute 
of  Limitations  did  not  run  and  was  no  bar 
because  of  the  new  demand,  but  the  report  of  that 
case  is  very  short  and  does  not  apply  to  an  action. 

Courthope  Munroe  in  reply. — ^The  expenses  of 
paving  a  new  street  apportioned  under  sect.  77  of 
the  Act  of  1862,  are  not  a  charge  upon  the 
premises.    He  referred  to 

Egg  v.  Blayney,  59  L.  T.  Bep.  65;  21  Q.  B.  Div. 
107. 

Wkiqht,  J. — This  is  an  action  brought  against 
the  owner  of  a  house  for  the  expenses  of  paving, 
and  so  forth.  One  question  is  whether  an  action 
lies  at  all  where  the  77th  section  of  the  Metro- 
polis Mtinagement  Act  1862  has  to  be  applied  in 
a  case  of  this  kind,  or  whether  the  right  of 
action  is  not  confined  to  the  parties  newly  made 
liable  by  that  section.  The  other  question  is. 
Supposing  an  action  would  lie,  is  it  barred  in  this 
case  by  the  ordinary  Statute  of  Limitations  with 
six  years'  liiuitation  ?  That  depends  apparently 
on  whether  a  demand  was  necessai*y  to  be  made 
upon  this  person  who  was  the  successive  owner. 
I  think  those  are  the  only  two  Questions  to  be 
decided.  It  seems  to  me  plain  that  the  105th 
section  of  the  earlier  Act  of  1855  and  sect  77  of 
the  Act  of  1862  mast  be  read  together.  The  105th 
section  of  the  earlier  Act  says  in  effect  that  the 
owners  of  the  houses  in  the  streets  which  have 
been  paved  shall  on  demand  pay  to  the  vestry  the 
amount  of  the  estimated  expenses  to  be  deter- 
mined by  the  surveyor  for  the  time  being.  It 
seems  to  me  plain  that,  as  regards  the  owners  of 
the  houses  who  are  made  liable  under  that 
section,  no  liability  exists  until  the  demand  has 
been  made,  for  the  simple  reason  that  the  sani- 
tary authority,  who  then  were  the  vestry,  cannot, 
by  merely  arriving  at  the  result  in  their  own 
minds,  make  a  man  liable.  They  must  com- 
municate it  to  him  where  it  is  a  matter  to  be 
estimated  by  their  officer.  Where  the  amount  has 
to  be  estimated  by  their  officer  it  would  be 
ridiculous  to  suppose  that  any  liabilty  could 
arise  until  that  estimate  had  been  made  and  com- 
municated. Then  comes  the  77th  section  of  the 
Act  of  1862,  which  says  that  where  paving  has 
been  done  under  the  105th  section  of  the  earlier 
Act,  not  only  the  owners  of  the  houses,  but  "  the 
owners  of  the  land  bounding  or  abutting  on  such 
street  shall  be  liable  to  contribute  to  the  expenses 
or  estimated  expenses  of  paving  the  same  as  well  aa 
the  owners  of  houses  therein,  provided  that  it  shall 
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be  lawful  for  the  yestry  or  district  board  to  charge 
tbe  owners  of  land  in  a  less  proportion  thsLn  the 
owners  of  house  property  should  thej  deem  it 
just  and  expedient  so   to  do."    Now,  stopping 
there  for  a  moment,  it  seems  to  me  that  I  ought 
to  give  effect  to  that  provision  as  if  that  provi- 
sion were  read  into  sect.  105  of  the  earlier  Act  by 
amendment,  which  would  cover  the  case  of  owners 
of  land,  and  that  all  the  provipions  of  sect.  105 
ought,  so  far  as  chey  are  applicable,  to  be  applied 
to  owners  of   land  who  are  brought  in  under 
sect.  77,  and,  amongst  other  things,  I  think  the 
provision  requiring  a  demand  oufl[ht  to  be  con- 
sidered as  attracted  or  read  in.     Then  it  goes  on : 
"  And  any  such  costs  or  expenses,  including  the 
cost  of  paving  at  the  points  of  intersection  of 
streets,  and  all  other  incidental  costs  and  charges 
shall  be  apportioned  by  the  vestry  or  board  and 
•hall  be  recoverable  either  before  the  work  shall 
be  commenced  or  during  its  progress  or  after  its 
completion,  and  it  shall  be  lawful  for  the  vestry 
or  district  board  at  their  discretion  to  accept  pay- 
ment of  the  amount  apportioned  or  charged  in 
respect    of    each  house   or  premises   by  instal- 
ments."   That  seems  to  me  to  require  that  there 
shall  be  some  demand — "  and  any  such  amount 
shall  be  recoverable  from  the  present  or  any 
future  owner  of  the  premises  either  by  action  at 
law  *'    or    summarily.      There    "  such  amount  '* 
seems  to  me  to  mean  the  amount  apportioned  or 
charged  in  respect  of  each  house  or  premises,  and, 
if   so,   the  amount    apportioned  or    charged  in 
respect  of  each  house  or  premises  must  include 
amounts  apportioned  or  charged  against  owners 
of  houses  under  sect.  105  as  well  as  amounts 
apportioned  or  charged  against  owners  of  land 
under  sect.  77,  and,  if  so,  an  action  can  be  brought, 
and  any  such  amount,  it  says,  shall  be  recoverable 
either  by  action  or  in  a  summary  way.    I  think, 
therefore,  that  an  action  lies,  and,  as  the  cause  of 
action  was  not  in  my  view  complete  until  there 
was  demand,  the  Statute  of   Limitations,  if  it 
runs  at  all,  does  not  begin  to  run  till  that  datct 
and  I  think  there  must  be  judgment  for  the 
piaintiiEs.  Judgment  accordingly. 

Solicitors  :  Arthur  P.  Johnson  ;  Shcten,  Boscoe, 
Massey,  and  Co. 


April  8  and  21, 1903. 

(Before  Lord  Alterstonb,  G.J.,  Wills  and 

Ohannell,  JJ.) 

White  (app.)  v,  Gobpobation  of  Stjndbb- 
LAND  (resps.).  (a) 

Public  health — Buildings — Building  plans — Bye^ 
laws — Repeal  ofj  by  new  bye-laws — Approval  of 
plan  under  old  bye-laws — Part  of  work  carried 
out  under  old  bye-laws — Riaht  to  complete  work 
according  to  approved  plan  —  "  Work  com- 
menced  "  before  date  of  new  bye-laws, 

A  street  plan  comprising  a  number  of  streets,  in- 
cluding a  terrace,  woa  deposited  by  an  owner  of 
a  building  estate  with  the  local  authority  arid 
was  approved,  and  the  terrace  and  some,  bat  not 
all,  of  the  streets  had  been  formed  according  to 
the  plan,  A  house  plan  for  a  number  of  houses 
in  the  terrace  was  afterwards  approved  by  the 
local  authority,  and  after  some  of  these  hotises 

(a)  Beportnd  by  W.  W.  Obb,  Esq.,  Barrlster-ftt-Law. 


had  been  built  the  local  authority  repealed  their 
bye-laws,  under  which  these  plans  had  been 
approved,  "except  as  regards  any  work  com- 
menced "  before  the  date  of  the  new  byC'laws, 
Before  the  repeal  of  the  old  bye-laws  a  builder 
gave  notice  of  his  intention  to  build  a  number  of 
houses  in  the  terrace  to  the  construction  of 
which  the  local  authority  had  given  their 
approval,  and  he  had  put  in  som^  foundations. 
After  the  new  bye-laws  came  into  force  ike 
builder  commenced  to  erect  one  of  the  houses 
which  was  in  accordance  with  the  old  bye-lam, 
but  was  not  in  accordance  with  the  new  bye-lam 
as  to  the  thickness  of  the  party  walls. 

Upon  a  summons  against  the  builder  for  unlaw- 
fully erecting  the  building  without  complying 
with  the  new  bye-laws,  the  justices  found  that 
the  building  was  not  "  work  commenced  "  before 
the  new  bye-laws,  and  convicted  the  buHder : 

Held,  that  the  approval  of  the  plans  of  the  building 
schems  and  of  the  proposed  terrace  of  houses  and 
the  carrying  out  of  part  of  the  work  under  the 
plans  did  not  confer  an  absolute  right  to  com- 
plete the  work  in  accordance  with  the  plans  and 
bye  laws  then  in  force,  and  did  not  entitle  Hhe 
builder  to  say  that  because  some  of  the  toorh 
had  been  commenced  before  the  repeal  of  the  bye- 
laws,  a  building  commenced  after  such  repeal 
was  **  work  commenced "  before  such  repeat,  so 
cu  to  exempt  him  from  the  operation  of  the  new 
bye-laws ;  that  the  question  whether  work  had 
been  commenced  or  not  within  the  meaning  of 
the  repealing  bye-law  is  a  question  of  fact  for 
the  justices,  and  that  there  was  evidence  before 
them  upon  which  they  could  properly  find  that 
the  bunding  wou  not  work  commenced,  and  that 
the  builder  was  properly  convicted, 

0a8B  stated  by  justices  of  the  peace  for  the 
borough  of  Sunderland. 

The  appellant,  John  W.  White,  was  a  builder 
carrying  on  business  in  Sunderland,  and  the 
respondents  were  the  corporation  of  Sunderland 
ana  the  local  urban  sanitary  authority  of  the 
borough. 

On  the  28th  Oct.  1902  the  appellant  appeared 
before  the  justices  on  a  summons  by  the  respon- 
dents charging  him  that  he  between  the  17th 
July  and  the  2nd  Sept.  1902  unlawfully  did 
erect  a  new  building  in  Colchester-terrace,  on  the 
east  side  thereof,  and  being  site  No.  23,  and  did 
construct  the  party  walls  thereof  of  a  less  thick- 
ness than  9in.  as  required  by  bje-law  15  made 
under  the  Public  Health  Act  1875,  s.  157,  and  the 
Public  Health  Acts  Amendment  Act  1890,  s.  23. 

On  the  hearing  of  the  information  the  following 
facts  were  proved : — 

The  bve-laws  with  respect  to  buildings  were 
allowed  by  the  Local  Government  Board  on  tbe 
6th  June  1902,  and  the  attention  of  the  justices 
was  particularly  directed  to  bye-laws  15  and  80. 

On  the  17th  July  1902  no  building  had  been 
commenced  on  the  site  in  question. 

On  the  6th  Aug.  1902  excavations  for  foondft- 
tions  had  been  commenced  and  thereafter  bnild* 
ing  on  the  site  proceeded,  and  the  party  walls 
were  only  4iin.  thick  and  not  9in.  thick  as  required 
by  the  bye-laws. 

On  behalf  of  the  respondents  it  was  proved 
that: 

Colchester- terrace  was  situate  on  a  tract  of 
land    known    as    High    Barnes    estate,  situate 
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partly  within  and  partly  beyond  the  boundaries  ' 
of  the  boroneh,  and  extending  for  a  distance  of 
aboot  two  miiee. 

The  development  of  the  High  Barnes  estate 
oommenoed  in  1835,  when  the  first  street  plans 
were  lodged,  and  in  all  ten  street  plans  had  been 
li>dged  by  various  persons  for  various  portions  of 
the  estate. 

One  of  those  ten  street  plans — ^namely,  a  street 
pl&n  oomprisinff  that  portion  of  the  estate  which 
inolnded  Ck>lcnester- terrace — was  deposited  by 
Messrs.  W.  and  T.  B.  Milbum  for  the  owner  of 
the  estate  and  approved  by  the  council  on  the 
14tb  April  1987,  and  this  plan  (in  so  far  as  it  had 
not  then  been  carried  out  and  as  required  for 
street  plans  by  the  provisions  of  the  Sunderland 
-Corporation  Act  1885)  was  redeposited  on  the  27th 
Deo.  1901  by  Messrs.  W.  and  T.  B.  Milbum, 
architects,  on  behalf  of  the  appellant,  and  was  re- 
approved  on  the  8th  Jan.  1902.  A  copy  of  this  plan 
was  annexed  to  this  case  and  marked  '*  2."  This 
plan  showed  a  number  of  streets  running  nearly 
parallel  with  each  other,  of  which  Colchester- 
i»rrace  was  one. 

Colchester-terrace,  and  some,  but  not  the  whole, 
of  the  streets  the  subject  of  plan  2,  had  been 
formed  and  the  sewers  put  in  in  accordance  with 
such  plan,  and  all  work  had  been  done  which  was 
required  to  be  done  before  the  building  Qt  the 
houses  might  be  commenced. 

Since  the  deposit  of  this  plan  various  houses 
in  Colchester-terrace  had  been  built  by  various 
builders  at  various  times,  as  shown  on  another 
plan  hereto  annexed  and  marked  "  3." 

On  the  28th  May  1900  a  plan  for  thirty-one 
houses  on  the  east  side  of  Colchester-terrace  was 
deposited  by  Messrs.  W.  and  T.  B.  Milbum  with- 
out naming  any  other  person,  and  was  approved 
on  the  l^th  June  1900.  Such  plan  included  the 
site  in  question. 

This  plan  showed  the  sites  of  the  thirty-one 
houses  in  Colchester-terrace  (east  side).  Nine  of 
iihese  houses  (Nos.  1  to  5  and  11  to  14)  had  been 
built  by  builders  other  than  the  appellant  before 
the  6th  June  1902,  when  the  new  bye-laws  came 
into  operation. 

In  twelve  of  the  houses  (Nos.  6  to  10  and 
^  to  31)  the  foundations  only  were  laid  before 
the  6th  June  1902,  some  of  them  being  put  in  by 
the  appellant,  but  the  work  was  not  proceeding, 
except  as  to  two  houses,  the  foundations  of  which 
were  put  in  by  the  appellant,  but  the  work  was 
proceeding  under  another  builder. 

In  six  (»  the  houses  (Nos.  19  to  24)  the  founda- 
tions were  laid  by  the  appellant  after  the  6th  June 
1902,  but  in  four  of  these  the  work  was  not  pro- 
<5eedinff ;  in  the  other  two  (Nos.  23  and  24),  which 
were  the  sites  now  in  question,  the  work  was  pro- 
^oeeding  at  the  date  of  the  information ;  and  there 
were  four  vacant  sites  (Nos.  15  to  18). 

On  the  19th  April  1902  notice  was  given  on 
behalf  of  the  appellant  of  his  intention  to  com- 
mence to  build  twenty  houses  in  Colchester- 
terraoe,  to  the  construction  of  which  the 
urban  sanitary  authority  had  signified  their 
Approval. 

At  the  date  of  the  giving  of  such  notice  there 
were  not  twenty  vacant  sites  in  Colchester-terrace, 
but  seventeen  only. 

The  development  of  the  portion  of  the  estate 
eomprited  in  the  first  plan  had  proceeded  some- 
what rapidly. 

Mao.  Cas.— Yol.  XXI. 


The  buildings  so  far  as  they  had  gone  up  to 
the  date  of  the  information  were  in  aocordiuioe 
with  the  bye-laws  repealed  by  sect.  80  of  the 
preeeat  bye- laws. 

It  was  contended  by  counsel  on  behalf  of  the 
appellant:  (1)  That  notwithstanding  the  fact 
tbat  no  building  operations  had  been  commenced 
on  the  site  in  question,  yet  the  whole  of  the 
building  '*  scheme  "  as  shown  in  the  plan  approved 
on  the  14th  April  1897,  and  redeposited  in  1901 
and  reapproved  in  1902,  so  far  as  not  then 
carried  out,  was  '*one  entity,"  and  that  Col- 
chester-terrace and  some  of  the  streets  having 
been  formed  in  accordance  with  sucb  plan  and 
the  requirements  of  the  old  bye-laws  and  the 
Borough  of  Sunderland  Act  1885,  and  some 
buildings  having  been  erected  thereon  and  a 
plan  for  the  erection  of  thirty- one  houses  having 
been  deposited  and  approved  by  the  corporation 
and  notice  of  intention  to  erect  the  houses  in 
question  having  been  given  before  the  6th  June, 
tne  whole  of  sucn  "  scheme  *'  was  work  commenced 
within  the  meaning  of  bye-law  80,  and  therefore 
the  new  bye- laws  did  not  apply,  and  that  the 
old  bye- laws  remained  unrepealed  with  regard  to 
the  work  in  question,  and  that  if  such  was  not 
a  true  construction  the  bye-law  15  was  unreason- 
able and  bad  and  uUra  virea.  In  support  of  this 
contention  the  following  cases  were  cited :  8lee 
V.  Bradford  Corporation  (27  J.  P.  612),  Masters 
V.  Pontypool  Local  Government  Board  (9  Ch. 
Div.  677),  Tanner  v.  Oldman  (73  L.  T.  Bep.  404 ; 
(1896)  1  Q.  B.  60),  FeUcin  v.  Berridge  (27  J.  P. 
776),  and  WitKinqtwn,  Urban  District  Council  v. 
Moore  (60  J.  P.  408).  (2)  That,  even  if  that  were 
not  so,  the  whole  of  the  thirty-one  houses  formed 
one  scheme  and  one  entity,  and  were  work  com- 
menced within  the  meaning  of  the  bye-laws,  and 
that  if  such  was  not  a  true  construction  the  bye- 
law  was  unreasooable  and  vUra  vires. 

It  was  further  contended  for  the  appellant  that 
the  bye-laws  did  not  apply  for  the  following 
reasons :  (3)  Because,  having  regard  to  what  had 
been  done  on  the  estate,  it  should  in  common 
fairness  and  justice  be  construed  to  comprise  the 
whole  of  one  undivided  scheme.  (4)  Because, 
where  there  is  an  entity  of  this  description  and 
where  the  appellant  oinds  himself  down  to 
details  by  plans  approved  and  has  incurred 
expense  and  done  work  necessarily  preliminary  to 
the  work  of  erection,  it  is  "  work  "  within  the 
meaning  of  the  bye-law.  (5)  Because  the  word 
"  work  was  a  term  covering  all  that  was  done 
on  any  part  of  the  estate  tke  property  of  the 
appellant,  and  that  the  portions  of  the  scheme 
were  bound  together  by  the  approved  plan 
or  plans.  (6)  Because,  once  the  plans  were 
deposited,  the  appellant  was  confined  and  limited 
to  the  details  aUowed  by  the  old  bye-laws,  and  it 
could  not  be  changed  without  beginning  from 
the  commencement,  and  that  this  was  one  echeme 
and  one  work.  (7)  That  the  corporation,  having 
onoe  approved  the  plans,  could  not  do  anything  to 
prevent  building  in  accordance  with  those  plans, 
nor  could  they  call  upon  a  building  owner,  whose 

Elans  had  been  approved  with  respect  to  certain 
ouses,  to  deposit  new  plans  with  respect  to  the 
same  houses. 

The  town  derk  in  reply  contended  that  **  work 
commenced  "  within  the  meaning  of  bye-law  80 
must  be  limited  to  work  the  subject-matter  of  the 
bye-laws — ^namely,  the  erection  of  buildings — and 
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didnot  inclade  tbe  work  of  making  etreete  or  layine 
sewers,  which  was  governed  by  other  Acts  and 
bye-laws. 

The  justices  were  of  opinion  that  upon  the  facts 
above  stated  the  work  in  question,  the  erection  of 
the  new  building,  had  not  been  commenced  before 
the  date  of  the  confirmation  of  the  bye-laws,  and 
that  bye-law  15  applied  thereto,  and  that  such 
bye-law  was  reasonable,  and  they  convicted  the 
appellant  of  the  offence  charged  and  &ied  him 
20s.  and  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  statement  of  facts  the 
justices  came  to  correct  determinations  and  de- 
cisions in  point  of  law,  and,  if  not»  what  shotild 
be  done  in  the  premises. 

The  present  bve-laws  made  by  the  corporation 
with  respect  to  buildings  on  the  9th  April  1902, 
and  allowed  by  the  Lo^  Qovemment^oard  on 
the  6th  June  1902,  provided— 

Bye-law  No.  15 : 

Every  person  who  shftU  erect  a  new  building  shall 
oonabmoti  in  aooordanoe  with  the  following  nilei,  every 
party  wall  and  every  oroM  or  division  wall  which,  in 
pnranance  of  the  bye-law  in  that  behalf,  may,  as  a 
retnm  wall,  be  deemed  a  means  of  determining  the 
length  of  any  external  wall  or  party  wall  of  inch  build- 
ing ;  and  in  every  case  the  thickness  prescribed  shall 
be  the  minimum  tiiickneis  of  which  any  such  wall  may  be 
constructed ;  and  the  several  rules  shall  apply  only  to 
walls  built  of  good  bricks,  not  less  than  9in.  long,  or  of 
suitable  stone  or  other  blocks  of  haard  and  incombustible 
substance,  the  beds  or  courses  being  horizontal.  The 
thickness  of  every  such  party  wall  or  such  cross  or 
division  wall  shall  be  at  least  two-thirds  of  the  thick- 
ness prescribed  by  the  bye-law  in  that  behalf  for  an 
external  wall  of  the  same  height  and  length  and  belong- 
ing to  the  same  class  of  building  as  that  to  which  sudi 
party  wall  or  such  cross  or  diyision  wall  belongs,  but 
shall  in  no  case  be  less  than  9in.  But  if  such 
party  wall  or  such  cross  or  division  wall  supports  a 
Buperincumbent  external  wall,  the  whole  of  such  party 
wall  or  such  cross  or  division  wall,  as  the  case'  may  be, 
shall  be  of  the  thickness  prescribed  by  the  bye-law  in 
that  behalf  for  an  external  wall  of  the  same  height  and 
length  and  belonging  to  the  same  class  of  building  as 
that  to  which  such  party  wall  or  such  cross  or  division 
wall  belongfs. 

Bye-law  No.  80  (repeal  of  bye-laws) : 

From  and  after  the  date  of  the  confirmation  of  these 
bye-laws,  the  following  bye*laws  and  parts  of  bye-laws 
relating  to  new  streets  and  buildings  shall  be  repealed, 
except  as  regards  any  work  commenced  before  the  date 
of  the  confirmation  of  this  bye-law  :  (1)  The  whole  of 
the  bye-laws  confirmed  ...  on  the  7th  day  of 
November  1867  [with  certain  exceptions].  ...  (2) 
The  whole  of  the  bye-laws  allowed  by  the  Local  Govern- 
ment Board  on  the  8th  July  1879. 

Bye-law  74  (as  to  notices) : 

Every  person  who  shall  intend  to  erect  a  building,  or 
otherwise  to  execute  any  work  to  which  any  of  the  bye- 
laws  relating  to  new  buildings  may  apply,  shall  before 
beginning  to  erect  such  building,  or  to  execute  such 
work,  deliver  or  send,  or  cause  to  be  delivered  or  sent, 
to  the  surveyor  of  the  corporation  at  his  office,  at  least 
two  days'  notice  in  writing  in  which  shall  be  specified 
the  date  on  which  such  person  will  begin  to  erect  such 
building,  or  to  execute  such  work. 

Montague  Lush,  K.G.  {Schiller  with  him)  for 
the  appellant. — The  case  is  important  as  to  the 
rights  of  a  builder  who  has  had  plans  approved 
and  who  has  partly  done  the  worKS  contained  in 
the  plans,  and  as  to  whether  the  corporation  can 


then  insist  that  a  chanfi^  of  bye-laws  entitlea 
them  to  alter  the  remaining  part  of  the  plan» 
The  plan  of  the  houses  showed  the  thickness  of  the 
walls  and  all  the  other  details  in  connection  with 
the  houses.  This  plan  was  approved,  and  at  the 
time  of  approval  the  then  bve-laws  required  a 
certain  thickness  of  the  walls  with  which  the 
appellant  complied,  and  he  complied  with  everv- 
thing  that  was  necessary  under  the  bye-laws.  In 
the  middle  of  his  work  he  is  stopped  and  called 
upon  under  these  new  bye-laws  to  deposit  new 
plans  and  alter  the  thidcness  of  his  walls.  We 
contend,  first,  that  this  was  all  one  terrace,  one 
building,  and  that  when  the  corporation  have 
approv^  the  plan,  which  plan  showed  the  whole 
block  and  not  one  house  only,  and  the  appellant 
has  given  notice  of  his  intention  to  build,  the 
corporation  cannot  afterwards  require  a  new 
plan — apart  altogether  from  the  question  whether 
the  work  had  l^en  commenced  or  not — and  the 
builder  has  a  vested  and  absolute  ri^ht  to  carry 
out  these  buildings  in  accordance  with  the  plsa : 

Clark  V.  BUwnrfiM,  1  Times  L.  Bep.  323. 

Under  the  local  Act  there  is  a  limit  of  time  as  to 
the  making  of  streets  under  street  plans,  but 
there  is  none  as  to  the  building  of  houses,  and» 
when  once  approval  is  given  to  a  house  plsii,  the 
houses  can  be  built  at  any  time,  and  it  would  be 
very  hard  on  the  appellant  if  the  corporation  can 
alter  their  bye-laws  m  the  middle  of  the  work  and 
can  deprive  him  of  his  right  to  go  on  under  their 
previous  approval.  The  case  of  WUhington  Urhan^ 
iHstrict  Couneil  v.  Moore  (60  J.  P.  4^8),  decided 
by  Hall,  Y.C.  in  the  Palatine  Oourt  of  Lancsster, 
is  the  case  most  in  point,  and  decides  this  point 
exactly  in  the  appellant's  favour.  In  the  re- 
cent case  of  Harrogate  Corporation  v.  Dickineon 
{ante,  p.  109;  88  L.  T.  Bep.  299),  decided  by 
Wright,  J.,  the  facts  were  not  identical,  because 
as  a  matter  of  fact  the  language  of  the  Act  in 
that  case  was  wholly  different.  The  Withington 
case  (vhi  8up.)  is  identical  with  this  case;  the 
Harrogate  case  {uhi  vup.)  is  different,  as  under 
the  special  Act  the  builder  knew  that  if  he  could 
not  complete  all  in  three  years  he  would  have  to 
g^t  a  new  approval.  The  two  points  therefore 
are  that  the  scheme  must  be  regarded  as  a  whole 
and  as  one  building,  and  a  commencement  of  part 
of  the  work  is  a  commencement  of  the  whole 
work,  just  as  a  commencement  of  a  block  of  two 
semi-detached  houses  would  be  a  commencement 
of  the  whole;  and  that  the  corporation  having 
approved  the  scheme  as  a  whole  cannot  disap- 
prove of  that  part  which  has  not  been  carried  out. 

C  A.  Rueeell,  X.G.  {Simey  with  him)  for  the 
corporation. — We  have  nothing  to  do  with  the 
street  plans  in  this  case.  With  regard  to  the 
building  plan  of  the  houses,  that  was  one  plan 
showing  thirty-one  houses,  and  the  question  is 
whether,  if  you  show  on  one  plan  a  number  of 
houses,  you  have  commenced  work  within  the 
meaning  of  this  bye-law  if  you  have  commenced 
work  on  any  one  of  these  houses.  We  submit 
not,  as  Wright,  J.  held  in  Harroaate  Corporation 
V.  Dickinson  {uhi  sv/p,).  He  tnere  held  that  a 
commencement  of  work  must  be  a  house  to  house 
commencement.  Sect.  158  of  the  Public  Health 
Act  1875  imposes  upon  a  local  authority  a  duty 
in  reference  to  the  approval  of  plans,  and  it  has 
been  held  by  Williams.  L.J.  in  Beg.  v.  East' 
bowme  Corporation  (83  L.  T.  Bep.  338,  at  p.  340) 
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that  the  duty  of  the  local  aathoritv  under  this 
section  is  to  consider  whether  the  plan  is  in  con- 
formity with  the  bye-laws,  and,  if  the  plan  is  in 
conformity  with  the  bye- laws,  then  they  mast 
approve  and  the  person  depositing  the  plan  is 
entitled  to  that  approval,  and  there  have  been 
many  cases  where  the  court  has  granted  a 
mandamtu  where  the  approval  has  been  withheld 
because  of  some  reason  extraneous  to  the  con- 
sideration of  conformibr  with  the  bye-laws. 
[Lord  Alybbstonb,  0./.  —  Did  the  appellant 
give  notice  in  respect  of  the  houses  of  which  he 
was  beginning  the  foundations  after  the  6th 
June  P]  I  am  told  not  He  relied  on  the  19th 
April  notice  and  commenced  to  work,  and  treated 
that  as  a  notice  which  would  apply  to  each  and 
alL  The  bye-law  requiring  notice  of  commence- 
ment of  work  is  No.  74  of  the  present  bye- 
laws.  If  the  plan  has  been  approved,  then  the 
authority  which  has  approved  cannot  be  heard 
to  say^  that  a  building  in  accordance  with  the 
plan  is  not  in  conformity  with  the  existing 
bye-law.  The  approval  can  mean  no  more 
than  that  the  plan  is  in  conformity  with  the  bye- 
laws  as  they  then  exist,  and  there  is  no  repre- 
sentation that  the  authority  will  not  alter  their 
bye-laws.  Then  there  is  no  vested  interest 
other  than  that  the  builder  who  has  had  his  plan 
app'.x>ved  is  entitled  to  have  it  deemed  that  those 
houses  which  he  has  built  have  been  built  in 
aooordance  with  the  bye-laws;  but  there  is  no 
bargain  as  to  the  futm*e  that  the  autiiority  will 
not  alter  their  bye-laws,  and  no  inference  can  be 
drawn  lu^ainst  them  with  regard  to  that.  Then 
the  bye-mw  generally  is  reasonable,  and  is  not 
idira  vires.  The  authority  to  make  these  bye- 
laws  is  under  sect.  157  (2),  which  gives  power  to 
make  bve-laws  with  resptct  to  the  structure  of 
new  buildini^s,  and,  by  sect.  159,  "  new  building  " 
includes  a  building  which  has  been  pulled  down 
aad  has  been  re-erected.  In  every  sense  what  the 
appellant  was  doing  here  was  the  commencing  of 
■a  new  building,  and  as  new  buildings  include  for 
this  Act  not  only  new  buildings  in  the  ordinary 
sense,  but  also  alterations  in  buildings,  it  cauinot 
be  unreasonable  to  make  the  bye-law  apply  to  the 
oommencement  to  build  on  a  vacant  site,  and 
that  was  all  that  was  done  here.    He  referred  to 

B€g,  V.  Tynemouth  Bu/ral  Distriet  CouncUy  75  L.  T. 
Bep.  86 ;  (1896)  2  Q.  B.  219. 

Lord  Alybbstonb,  O.J. — ^In  this  case  the 
argument  has  been  presented  to  us  with  reference 
to  the  effect  of  the  approval  of  plans  in  1902, 
1900,  and  previously  under  the  old  bye-laws. 
The  real  pomt  we  have  to  consider  is  whether  or 
not,  upon  the  facts  stated,  the  magistrates  were 
wrong  in  coming  to  the  conclusion  that  they 
could  properly  find  against  the  appellant  and 
inflict  a  penalty,  in  respect  of  the  breach  of  a  new 
bye- law  as  applied  or  purporting  to  be  in  force 
with  regard  to  a  building  which  had  been  com- 
menced subeequentiy  to  the  bye-law  being  passed. 
In  order  to  show  that  I  have  fully  appreciated 
the  argument  for  the  appellant,  I  should  like 
briefly  to  state  the  material  dates  which  give 
rise  to  the  question.  The  old  bye-laws  had  been 
in  use  for  a  long  time,  being  made,  I  think,  in 
1879,  and  it  is  agreed  that  a  number  of  streets 
bad  been  laid  out  and  a  number  of  plans  deposited 
which  would  have  entitied  persons  to  commence, 
carry  out,  and  complete  work  as  being  in  accord- 


ance with  those  bye-laws.  An  estate  plan, 
showing  a  great  many  streets  and  many  hundreds 
of  houses,  had  been  deposited  in  respect  of  that 
estate,  and  a  number  of  various  builders  had 
from  time  to  time  lodged  various  building  plans 
and  street  plans  for  various  portions  of  this 
estate.  The  case  refers  to  the  street  plan  (No.  2) 
comprising  this  terrace — Oolohester- terrace — and 
to  the  re&positing  and  reapproval  of  it.  Then 
the  case  refers  to  the  plan  (No.  8)  which  shows 
a  number  of  these  houses  in  Colchester- terrace, 
some  of  which  had  been  built  by  some  builders 
and  some  by  others,  and  the  plan  states  the 
dates  at  which  those  various  houses  had  been 
commenced.  It  is  only  material  with  reference 
to  Nos.  23  and  24  to  call  attention  to  the  fact 
that  on  the  17th  July  1902  no  buildings  had 
been  commenced  on  the  site  in  question,  and 
on  the  6th  Aug.  1902  excavations  for  foun- 
dations had  be^  commenced.  Between  the 
dates  of  the  approval  of  the  plans  and  the 
commencement  of  other  works  on  plans  su|>- 
mitted  by  builders  the  corporation  passed  their 
new  bye-laws.  The  two  that  are  of  importance 
here  are  the  15th  and  the  80th.  The  15th  bye- 
law  says :  "  Every  person  who  shall  erect  a  new 
building  shall  construct  .     .     every  party 

wall"  m  a  certain  manner.  Counsel  for  the 
appellant  does  not  dispute  that  prima  facie  this 
is  a  new  building.  It  is  a  new  house ;  no  founda- 
tions had  been  put  in ;  it  was  a  new  construction 
in  every  sense  of  the  word,  and  is  a  new  building, 
except  in  so  far  as  it  may  be  said  to  be  connect^ 
with  something  which  had  been  done  before  on 
either  side  of  it — ^namely,  with  other  houses  in 
the  same  terrace.  Then,  in  order  to  protect  the 
persons  who  had  commenced  work.  No.  80  of 
the  new  bye-laws  says  that  from  and  after  the 
confirmation  of  the  new  bye-laws  the  old  bye- 
laws  shall  be  repealed  **  except  as  regards  any 
work  commenced  before  the  date  of  the  con- 
firmation of  this  bye-law."  The  main  contention 
for  the  appellant  is  that  the  local  authority, 
having  approved  the  plans,  cannot  prevent  a 
person  from  building  in  accordance  with  the  bye- 
laws  and  the  plans  which  have  been  approved ; 
and  there  is  the  second  contention  that  at  any 
rate  in  this  case  they,  having  approved  a  plan  for 
a  terrace  and  some  of  the  houses  having  been 
commenced,  the  work  which  had  been  approved 
had  been  commenced,  and  that  therefore  the 
appellant  is  within  the  protection  of  bye-law  80. 
I  wish  to  say  a  few  words  upon  each  of  these  two 
contentions  for  the  appellant.  Upon  the  first 
and  main  contention  I  tiiink  it  goes  too  far.  It 
is  quite  impossible  to  say  that  the  effect  of  the . 
approval  is  that  the  builder  ^ets  a  right  to  erect 
the  house  in  accordance  with  the  plans  then 
approved  at  any  time  and  under  any  circum-  ■ 
stances.  Counsel  for  the  appellant  frankly  said 
that  probably  did  go  too  far,  and  he  must  admit 
that  a  limit  of  time  might  come  or  circumstances 
might  alter.  I  tnink  the  effect  of  approval  is  not 
to  prevent  the  local  authority  from  imposing, 
within  their  statutory  powers,  fresh  conditions, 
subject,  of  course,  to  the  ordinary  rules  of  not 
wasting  work  which  has  been  commenced  or  pre- 
venting persons  from  having  the  ben^t  of  tiie 
previous  approval  Upon  this  £oint  it  seems  to 
me  that  the  judgment  of  Lord  ttussell,  C.J.  and 
Wills,  J.  in  the  case  of  Bea,  v.  Tynemouth  Bural 
Dietriei  Council  {ubi  stip.)  has  a  material  bearing    ^ 
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principle  and  on  the  oonstmoiion  of  the  bye-law* 
themselyes,  and  on  the  gronnd  that  it  is  now 
nnf air  for  the  local  authority  to  turn  round  and 
repudiate  the  approval  that  they  gave  to  this  one 
scheme/'  It  csjmot  be  suggested  in  the  present 
case  that  there  is  anything  mifair  in  this  bye-law, 
which  is  one  of  general  application.  It  was  not 
one  passed  with  reference  to  the  particular 
scheme,  and  it  affects  only  the  thickness  of  the 
party  walls  in  the  structures  that  are  being  put 
up.  With  reference  to  the  contention  for  the^ 
appellant  that  the  effect  of  our  judgment  wiU  be 
that  the  local  autiiority  could  make  all  sorts  of 
other  alterations,  and  that  they  might  be  able  to 
make  chaages  in  work  which  has  been  commenced 
or  in  a  system  for  which  the  work  already  carried 
out  is  only  suitable,  I  decide  nothing  of  the  kind,, 
and  I  express  no  opinion  in  favour  of  that  view. 
It  seems  to  me  that  would  be  again  a  distinct 
question  of  fact,  and  very  likely  would  enable  a 
person  to  support  successfully  a  contention  that 
theworkhadoeen  commenced  within  the  mean- 
ing of  the  bye-law.  Therefore  I  come  to  the  con- 
clusion that  this  bye-law  was  not  uUra  virea,  and 
the  magistrates,  in  finding  as  a  fact  that  the  work 
had  not  been  commenced,  were  justified  in 
coming  to  that  finding  on  the  evidence  which  was 
before  them.  Therefore  I  think  this  appeal 
should  be  dismissed. 


as  laying  down  the  principle  applicable  to  the 
case.  I  think  that  case  and  the  case  of  Beg.  ▼. 
Ecutboume  Corporation  {ubi  ettp,),  which  has 
been  referred  to  and  which  decided  that  there 
must  be  approval  or  disapproval  and  that  no 
conditions  can  be  annexed  to  the  approval,  show 
that  tiie  effect  of  the  approval  of  plans  is  a  state- 
ment by  the  local  authority  that  the  work  so 
carried  out  will  be  in  accorduice  with  the  existing 
bye-laws,  and  it  cannot  be  fairly  or  properly  con- 
tended that  it  amounts  to  a  statement  that  the 
local  authority  will  not  pass  any  bve-laws  which 
should  affect  the  houses  which  the  builder  might 
at  any  time  build  in  consequence  of  their  having 
approved  his  plans.  Then  with  regard  to  the 
argument  that  at  any  rate  in  this  case  there  was 
a  vested  right  to  build  these  houses  in  accordance 
with  the  bve-laws  then  in  force,  I  think  it  goes 
too  far.    Then  with  regard  to  the  argument  that 

fart  of  the  work  had  been  commenced,  I  confess 
have  had  very  great  difficulty  in  following  it. 
One  can  easily  imagine  and  state  a  case  in  which 
those  who  are  judges  of  both  fact  and  law  ought 
to  come  to  the  conclusion  that  work  had  been 
commenced,  as,  for  instance,  where  there  are  two 
semi-detached  houses  and  the  structure  of  one 
has  been  built  and  arranged  in  order  to  be  con- 
tinued into  the  other,  and  the  roof,  walls, 
chimneys,  and  other  things  arranged  solely  with 
the  view  to  the  house  being  carried  out  in  a 
particular  way.  No  doubt  in  that  case  they 
ought  to  come  to  the  conclusion  that  the  work  had 
been  commenced ;  but  in  the  case  of  a  terrace 
of  houses  I  think  that  would  go  too  for.  In  the 
present  case,  however,  as  I  understand,  the 
justices  decided  that,  on  the  facts  before  them, 
the  work  had  not  been  commenced.  I  think  that 
was  a  question  of  fact,  and  I  ^s^U  would  have 
come  to  the  same  conclusion.  'Lae  work  had  not 
been  commenced  merely  because  a  number  of 
houses  in  the  same  terrace  had  been  built  either 
by  the  same  builder  or  by  other  builders  accord- 
ing to  plans  which  had  been  previously  approved. 
I  think  it  would  be  a  very  undesirable  con- 
clusion to  come  to  that,  as  a  matter  of  law,  a 
local  authority,  having  sanctioned  plans  for  the 
construction  of  some  houses  in  a  terrace  of 
houses,  were  to  have  their  hands  tied  at  all  times 
because  they  approved  that  house,  on  the  ground 
that  the  terrace  was  an  entity  and  that  the 
beginning  to  build  at  one  end  prevented  the  local 
authority  from  modifying  their  views  as  to  how  a 
house  ought  to  be  built  at  the  other  end.  I  would 
point  out  tiiat,  although  the  judgment  of 
Wright,  J.  in  the  case  of  Harrogate  Corporation 
V.  Dickinson  (uhi  swp.)  is  not  a  distinct  authority 
in  favour  of  the  view  which  I  am  expressing,  it 
really  proceeds  on  identically  the  same  lines. 
The  arguments  which  are  to  be  found  in  that 
judgment  strongly  support  the  view  that  the  con- 
tention of  counsel  for  the  appellant  in  this  case 
goes  beyond  that  to  which  effect  ought  properly 
to  be  given  with  regard  to  the  power  of  the  local 
authority.  With  regard  to  the  case  of  Withing- 
ton  Urban  District  Council  v.  Moore  {ubi  sup.)y 
which  is  the  strongest  authority  which  can  be 
urged  in  favour  of  the  appellant,  the  Vice- Chan- 
cellor distinctly  decided  that  in  that  case  it  would 
be  unfair — and  he  says  so  in  terms — ^for  the 
local  authority  to  apply  the  new  bye-laws  to  the 
building  which  was  then  being  bmlt.  He  says 
(60  J.  P.,  at  p.  410)  :   ''I  decide   this  case  on 


Wills,  J. — ^I  entirely  agree.  It  seems  to  me> 
that  it  must  be  a  question  of  fact  in  eveiy  par- 
ticular case  whether  the  express  work  is  work 
which  has  been  commenced  or  not.  Under  the 
circumstances  of  this  case  there  is  nothing  that 
shows  that  the  magistrates  had  not  evidence 
before  them  upon  which  they  could  come  to  the 
conclusion  that  the  particular  work  that  we  are 
now  dealing  with  had  not  been  commenced.  With 
regard  to  the  decision  of  the  Yice-Ghancellor  of 
the  County  Palatine  in  Worthington  Urban  Dis- 
trict  Council  v.  Moore  {vhi  sup,),  1  have  only  one 
word  to  say — namely,  that  the  general  words 
there  used  must  be  taken  with  a  good  deal  of 
limitation.  No  doubt  they  would  be  quite 
applicable  to  the  particular  case  then  before  the 
court  and  to  the  facts  of  that  particular  case ; 
but,  if  they  are  applied  to  their  full  extent,  it 
would  follow  that  ii  the  whole  of  this  large  area, 
shown  on  plan  2,  which  by  a  ^x>ugh  calculation  I 
make  to  be  between  thirty  and  forty  acres,  being 
one  building  scheme  (as  undoubtedly  it  is),  had 
been  begun  anywhere,  that  would  prevent  the 
local  authority  from  making  bye-laws  which 
would  affect  any  part  of  this  large  area,  or, 
rather,  would  prevent  the  application  of  bye- 
laws  which  they  should  make  to  any  part  of  it. 
That  seems  to  me  to  be  a  perfectly  extravagant 
statement,  and  yet  it  is  covered  by  the  words 
which  counsel  for  the  appellant  read  to  us,  which 
show  that  cases  of  that  description,  which 
depend  very  much  on  matters  of  fact,  must  be 
considered  and  regarded  with  reference  to  the 
special  circumstances  of  the  particular  case  in 
which  such  expressions  were  used. 

Channell,  J. — I  entirely  agree. 

Appeal  dismissed. 

Solicitors :  For  the  appellant,  BlundeU,  Gordon, 
and  Co.„  for  John  and  WUliam  James  Bobin- 
son,  Sunderland;  for  the  respondents,  Johnson, 
Weatkerall,  and  Co.,  for  F.  M.  Bowey,  Town 
Clerk,  Sunderland. 
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Tuetday,  April  7, 1903. 

(Before  Lord  Alyibstohs,  0. J.,  Wills  and 

Ghannbll,  JJ.) 

Smith  (app.)  ▼.  Dbab  (reap.),  (a) 

Criminal  law — Summary  jurUdiction — Proaecti' 
tian — UrdawfuUy  hiUing  hatue  pigeon — Bight 
of  any  person  other  tha/n  owner  to  proeecute — 
Larceny  Act  1861  (^  &  25  Vict.  c.  m,  e.  23. 

The  right  to  prosecute  under  sect,  22  of  the  Larceny 
^et  1861,  for  unlawfMy  and  wiLpdiy  hiUing  a 
house  pigeon  wnder  such  cvrcumetances  as  do 
not  amownt  to  larceny  at  common  law,  is  not 
limiied  to  the  ovmer  of  the  pigeon  or  the  person 
aggrieved,  and  it  is  competent  to  any  person  to 
proseeuie  for  an  offence  committed  under  that 
section,  even  though  compensaHon  has  been  paid 
to  the  owner  and  the  owner  is  satisfied  with  such 
wmpensation. 

Case  stated  by  the  metropolitan  polioe  magis- 
trate dttmff  at  West  London  Polioe-ooort. 

At  the  West  London  Polioe-ooort  an  informa- 
tion was  nref erred  by  William  Smith  (the  appel- 
lant) nnder  sect.  23  of  the  Larceny  Act  1861 
(24  <b  25  Yiot  c  96)  against  George  Dear  (the 
respondent)  for  that  he  (the  respondent)  "  did 
imlawf ally  and  wilfully  kill  a  certain  pigeon 
mider  snoh  cironmstances  as  did  not  amount  to 
laroeny  at  common  law,"  which  information  was 
dnljr  heard  and  dismissed  by  the  magistrate 
toVJeot  to  this  case. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  or  admitted  before  the 
magistrate: — 

The  appellant  was  a  member  of  the  National 
HomiDg  Union,  and  laid  this  information  by  the 
direction  6L  thp  committee  of  snch  union,  which 
is  a  society  formed  for  the  improvement  of  the 
breed  of  pigeons  known  as  *'  homers,"  and  for  the 
purpose  of  protecting  its  members  in  all  cases  of 
mahcioas  shooting,  unlawful  detention,  misrepre- 
sentation, and  fraud. 

On  the  9th  Aug.  190?  the  respondent,  within 
the  jurisdiction  of  the  aforesaid  police-court,  shot 
at  and  killed  a  blue  cheauer  homing  pigeon  under 
circumstances  which  aamittedly  constituted  the 
act  an  offence  within  sect.  23  of  the  Larceny  Act 
1861.  The  respondent  on  examining  the  bird 
found  the  name  and  address  of  a  man  named 
Packman,  to  whom  it  in  fact  belonged,  marked 
on  its  wing  feathers,  and  on  the  same  evenins  he 
called  on  Mr.  Packman,  explained  how  he  nad 
shot  it,  and  offered  to  pay  the  value.  This  was 
agreed  to,  and  a  sum  of  Ss.  was  paid  by  the  respon- 
dent to  the  owner  of  the  pigeon  and  acceptea  by 
him  in  full  satisfaction. 

The  man  Packman,  the  owner  of  the  pigeon,  did 
not  authorise  the  appellant  to  lay  the  mforma- 
tion  in  this  matter,  and  did  not  in  any  way 
countenance  his  doing  so,  nor  did  he  in  any  way 
associate  himself  in  the  prosecution.  He  was 
called  before  the  magistrate  as  a  Witness  on 
behalf  of  the  respondent  and  expressed  himself 
satisfied  with  the  payment  made  to  him,  and  said 
he  had  not  complained  and  did  not  complain  of 
the  act  of  which  the  respondent  had  been  guilty. 

The  summons  issued  at  the  instance  of  the 
appellant  did  not  allege  the  pigeon  to  be  the  pro- 
perty of  any  particuLEir  person,  but  was  in  the 
words  of  the  section  as  already  set  out. 

(«)  B«portad  bj  W.  W«  Obb,  Esq..  BftrrUter-afe-Law. 


On  the  part  of  the  appellant  it  was  contended 
that  this  offence  was  one  against  the  public,  and, 
as  there  was  nothing  in  the  section  limiting  the 
right  of  prosecution  to  the  owner  of  the  birds 
in  respect  of  which  the  wrongful  acts  were  comn 
mitted,  or  to  the  person  aggrieved  by  the  com- 
mission of  such  acts,  it  was  competent  for  any 
member  of  the  public  to  institute  and  carry  on 
proceedings  against  the  wronedoer,  and  this 
although  the  value  of  the  bird  had  been  paid  to 
the  owner  or  to  the  person  aggrieved. 

On  the  part  of  the  respondent  it  was  contended 
that  the  statute,  by  rendering  a  person  on  convic- 
tion liable  to  forfeit  the  value  of  the  bird  in 
addition  to  a  penalty,  contemplated  proceedinga 
thereunder  only  by  the  owner,  as  being  the 
person  aggrieved,  to  whom  such  value  was  pay- 
able ;  that  the  offence  was  personal  as  against  the 
owner ;  and  that  it  was  not  within  the  right  of 
a  third  party  to  step  in  and  proceed  under  the 
section  unless  his  so  doing  was  on  behalf  of  the 
owner  and  authorised  by  him. 

The  attention  of  the  magistrate  at  the  time 
having  been  called  to  the  language  of  the  23rd 
section  of  the  Act  only,  he  adopted  the  view  put 
forward  on  behalf  of  the  respondent  and  dis- 
missed the  information  accordingly,  and  he 
added,  "  but  see  among  considerations  leading 
to  a  different  conolnsion  sect.  103  of  the  Act*' 

The  question  for  the  opinion  of  the  court  waa 
whether  the  magistrate  came  to  a  correct  deter- 
mination and  decision  in  point  of  law,  and,  if  not, 
what  should  be  done  in  the  premises. 

The  Laroeny  Act  1861  (24  &  25  Yiot.  c.  96> 
provides  : 

Seot.  23.  Whosoever  shall  nnlAwfolly  and  wilfully 
kill,  wound,  or  take  any  house  dove  or  pigeon  nnder 
such  droamstanoes  as  shall  not  amount  to  laroeny  at 
oommon  law,  shall,  on  oonviotion  before  a  jostioe  of  the 
peaoe,  forfeit  and  pay,  over  and  above  the  valoe  of  the 
bird,  any  aam  not  exceeding  two  pounds. 

Seot.  33.  Whosoever  shall  steal,  or  shall  oat,  break, 
root  ap,  or  otherwise  destroy  or  damage  with  intent  to 
steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub 
or  any  underwood  .  .  .  shall,  on  confiotion  thereof 
before  a  jostioe  of  the  peaoe,  forfeit  and  pay,  over  and 
above  the  valne  of  the  article  or  artioles  stolen,  or  the 
amount  of  the  injary  done,  snob  sum  of  money  not 
exceeding  fire  pounds  as  to  the  Jastioe  shall  seem 
meet. 

Seot.  103.  Any  person  foond  oommitting  any  offenoe- 
punishable,  either  upon  indictment  or  upon  summary 
oonviotion,  by  yirtae  of  this  Aot,  exoept  only  the  offenoe 
of  angliog  in  the  daytime,  may  be  immediately  appre- 
hended without  a  warrant  by  any  person,  and  forthwith 
taken,  together  with  snoh  property,  if  any,  before  some 
neighbouring  jastioe  of  the  peaoe,  to  be  dealt  with 
according  to  law.     ... 

Seot.  106.  Every  sum  of  money  whioh  shall  be 
forfeited  on  any  summary  oonviotion  for  the  value  of 
any  property  stolen  or  taken,  or  for  the  amount  of  any 
injary  done  (snob  value  or  amount  to  be  assessed  in 
each  case  by  the  oonyioting  jastioe),  shall  be  paid  to  the 
party  aggrieved,  except  where  he  is  unknown,  and  in 
that  ease  snoh  sum  shall  be  applied  in  the  same  manner 
as  a  penalty.     .     .     . 

J3.  D.  Muir  for  the  appellant. — ^The  decision  of 
the  magistrate  was  that  nobody  can  prosecute  in 
this  case  but  the  owner  of  the  bird.  He  waa 
wrong  in  so  holding.  The  information  was  laid 
under  sect.  23  of  the  Larceny  Act  1861,  and  there 
is  nothing  whatever  in  that  section  to  limit  the 
right  to  prosecute  to  the  owner  of  the  bird.    In 
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fleet.  33  there  are  proviBione  as  to  stealing  trees, 
and  upon  precisely  the  same  words  in  sect.  39  of 
the  preyions  Act,  7  &  8  Geo.  4,  c.  29,  it  was  held 
by  Pollock,  G.B.,  Parke,  Alderson,  and  Piatt, 
•BB.  in  Tarry  v.  Newman  (15  M.  &  W.  645)  that 
the  right  to  prosecute  was  not  limited  to  the 
party  aggrieved.  That  is  a  decision  ezaotiy  in 
point  in  this  case.  The  point  is  also  made  clear 
by  sects.  103  and  106.  By  sect.  103  the  person 
eommitting  this  offence  might  be  apprehended 
"  by  any  person "  without  a  warrant,  and  taken 
before  a  justice  of  the  peace  to  be  dealt  with  accord- 
ing to  law.  It  would  follow  from  that  section  that 
the  offender  might  be  lawfuUy  arrested  "  by  any 

rK>n,*'  but,  if  this  decision  is  right,  he  could  not 
lawfully  prosecuted.  If  he  could  be  lawfully 
arrested  by  any  person,  then  clearly  he  could  faie 
lawfully  prosecuted  by  any  person.  Then 
sect.  106  is  important  as  showing  the  distribution 
of  a  penalty  in  such  a  case  as  tms.  That  section 
says  that  every  sum  of  money  which  shall  be 
forfeited  on  summary  conviction  for  the  amount 
of  any  injui^  done  (such  amount  to  be  assessed 
by  the  convicting  justice)  shall  bo  paid  to  the 
party  aggrieved,  except  where  he  is  unknown,  in 
which  case  it  is  to  be  applied  in  the  same  way  as 
a  penalty.  That  section  therefore  clearly  con- 
templates that  a  prosecution  may  take  place 
although  the  party  aggrieved  is  unknown. 
[Wills,  J. — I  should  have  thought  that  sect.  106 
made  it  perfectly  dear.]    He  was  stopped. 

The  respondent  did  not  appear. 

Lord  ALyBBSTONB,  O.J. — ^We  are  of  opinion 
that  the  decision  of  the  learned  magistrate  in  this 
case  cannot  be  supported.  The  proceedings 
were  taken  under  sect.  23  of  the  Larceny  Act 
1861,  and  there  is  nothing  in  that  section  to 
indicate  that  the  right  to  prosecute  is  limited  to 
the  owner  of  the  b£d.  Then  sects.  103  and  106 
confirm  that  view.  We  cannot  distinguish  for 
this  purpose  sects.  23  and  33,  and  upon  the  same 
words  as  those  now  in  sect  33  it  has  been  held 
that  the  right  to  prosecute  is  not  limited  to  the 
person  aggrieved.  There  is  therefore  nothing  in 
sect.  23  U>  Umit  the  right  to  prosecute  to  the 
owner  of  the  bird,  and  we  think  that  any  person 
can  prosecute.  The  case  must  therefore  go  back 
to  the  magistrate  with  this  intimation  of  our 
opinion  thereon. 

Wills  and  Ghannbll,  JJ.  concurred. 

Appeal   allowed.      CaBe   remitted    to    the 
magistrate. 

Solicitor  for  the  appellant,  John  Eaynea, 


April  7  arid  8, 1903. 

^Before  Lord  ALyBBSTONB,  C.J.,  Wills  and 

Ohannbll,  JJ.) 

Drisgoll  (app.)  V,  Battbbsba  BoBoiraH 
Council  (reaps.),  (a) 

Metropolii — New  street — Paving  esopenses-^Build- 
ing  agreement — Agreement  to  erect  hotues  on 
land—Lease  of  each  honse  to  be  granted  to 
builder  on  completion — Builder  not  to  have  any 
legal  interest  until  granting  of  lease — Liabili^ 
of  builder  om  "  owner  " — Metropolis  Management 
Act  1855  (18  A  19  Vict.  c.  120),  s,  250. 

The  freeholder  of  certain  land  made  a  building 

(a)  Baported  by  W.  W.  Obr,  Baq.,  Bftrrtster-at-Lftw. 


a^eement  with  a  buHder,  the  scheme  of  which  uhu 
that  the  builder  was  to  take  possession  of  tiie 
land  and  immiediately  commsnce  to  erect  thereon 
a  certain  number  of  houses ,  and  was  in  the  mean- 
time, untU  leases  should  have  been  granted,  to 
pay  to  the  lessor  a  rent  of  200L  a  year,  or  so 
much  thereof  as  should  not  nave  been  reserved  6|f 
any  lease  actually  aranted,  and  upon  each  house 
being  completed  a  lease  of  such  house  was  to  be 
granted  to  the  builder  for  a  term  of  years,  and 
the  agreement  contained  a  clause  that  "  this 
agreement  is  intended  to  operate  as  an  agree- 
ment only,  and  not  as  an  actual  demise  of  the 
premises,  or  to  give  the  intended  lessee  any  legal 
interest  therein  until  the  leases  hereinbefore 
agreed  to  be  granted  shaU  have  been  executed.** 

No  houses  had  been  built  and  no  use  of  the  land 
had  been  made  by  the  builder,  but  he  had  paid 
the  200L  yearly  rent,  which  was  found  not  to  be 
the  rack  rent  of  the  land. 

Held,  that  the  freeholder,  ar^  not  the  builder,  was 
the  person  who  would  be  entitled  to  receive  the 
rack  rent  of  the  premises,  and  that  the  builder 
was  therefore  not  the  **  owner**  unthin  the  mean^ 
ing  of  sect  250  of  the  Metropolis  Management 
Act  i855,  and  was  not  liable  for  the  expenses  of 
paving  a  new  street  upon  which  such  land 
ahutted. 

Holland  v.  Kensington  Vestry  (17  L.  T.  Bep.  73  ; 
L.  Bep.  2  0.  P.  565)  foUowed. 

Oasb  stated  by  the  metropolitan  police  magis- 
trate sittinff  at  the  South- Western  Foiice-oouH. 
The  appellant  appeared  before  the  magistrate 
on  the  28th  May  1902  and  subsequent  days  to 
answer  a  claim  by  the  respondents  under  sect.  105 
of  the  Metropofis  Management  Act  1855  and 
sect.  77  of  the  Metropolis  Management  Amend- 
ment Act  1862  for  352Z.  3s.  Sd.,  being  the  sum 
apportioned  by  an  order  of  the  respondents,  dated 
the  24th  July  1901,  in  respect  of  certain  land 
of  which  it  was  alleged  the  appellant  was  the 
"owner,"  and  being  the  proportion  payable  in 
respect  of  such  land  towards  the  expenses  of 
paving  a  new  street  called  Thurleigh-road, 
Wandsworth  Common. 

The  following  facts  were  proved  or  admitted : — 
By  a  resolution  of  the  respondents — ^the  Batter- 
sea  Borough  Council — to  pave  the  street  Thur- 
leigh-road as  a  new  street  and  by  an  apportion- 
ment by  them  of  the  estimated  expenses  thereof 
amongst  the  owners  of  houses  and  land  fronting, 
bouncunff,  or  abutting  on  such  street  under  the 
MetropoUs  Management  Act  1855  (18  &  19  Yict. 
c.  120),  s.  105,  and  the  Amendment  Act  (25  &  26 
Yiot.  o.  102),  s.  77,  the  appellant  was  assessed  in 
the  sum  of  352{.  Ss.  Sd.  as  owner  of  a  plot  of  land 
bounding  or  abutting  on  the  said  new  street. 

That  sum  had  been  duly  demanded  of  the 
appellant  and  had  not  been  paid. 

By  sect.  250  of  the  Metropolis  Management 
Act  1855 : 

The  word  *'  owner  "  shall  .  .  .  rnenn  the  penon 
for  the  time  being  leoeiviog  the  raok  rent  of  the  landi 
or  premiaee  in  conneotion  with  whioh  the  aaid  word  is 
used,  whether  on  hie  own  aooonnt  or  as  agent  or  tnutea 
for  any  other  person,  or  who  would  so  reoeive  the  same 
if  BQoh  lands  or  premiees  were  let  at  a  raok  rent. 

The  plot  of  land  was  situated  in  the  pafish  of 

Wandsworth    in  the   oounty  of    Surrey,  lying 

between  Thurleigh-road  and  a  road  called  Sud- 

>  brooke-road   and    having    a    frontage    to    the 
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Tbarleiffh-road  of  about  320ft.,  and  a  depth  of 
aboat  ^Of t 

One  Frank  Boyton  was  at  the  time  of  the 
maiine  of  the  agreement  hereinafter  mentioned 
and  Btili  is  the  freeholder  of  the  plot  of  land,  and 
the  appellant  became  and  still  is  the  tenant 
thereof  under  this  asreement. 

On  the  31st  May  le98  a  building  a^re^ment  was 
made  between  Frank  Boyton  (thereinafter  oalled 
**  the  intended  lessor  ")  of  the  one  part  and  the  ap- 
pellant (thereinafter  called  "  thfe  intended  lessee  ) 
of  the  other  part  in  respect  of  the  premises. 

The  agreement  contained  amongst  others  the 
following  dauses : 

1.  It  shall  be  lawfal  for  the  intended  lesseA  (snbjeot 
to  the  prorieo  for  re-entry  hereafter  oontained)  to  enter 
upon  and  retain  poeaeasion  of  all  that  plot  of  land 
ntnate  in  the  Sadbxooke-road  in  the  pariah  of  Wands- 
worth  in  the  ooonty  of  Snirey  and  more  partioalarly 
deioribed  on  the  plan  annexed  hereto  and  thereon 
ooloored  pink  and  haying  a  frontage  to  the  said  Snd- 
brooke-road  of  about  820ft.  or  thereabonta. 

2.  The  intended  leasee  will  immediately  after  the  sign- 
ing of  this  agreement  oommenoe  and  thenoef orth  oontinne 
with  all  diligenoe  to  erect  and  completely  finish  off  fit 
far  habitation  and  nae  thirty-two  honaes  on  the  said 
plots  of  land  with  best  new  and  aonnd  materiala  of  every 
kind  and  in  aooordAnoe  with  anoh  plana,  apeoifioationa, 
and  elerationa  aa  shall  be  approved  and  signed,  together 
with  all  neoeaaary  offices,  sewerv,  drains,  and  other 
appnrtenanoea  and  aooeaaoriea,  and  the  intended  lessee 
shall  expend  upon  each  of  the  said  honses  6001.  at  least. 

4.  The  intended  lessee  shall  ereot  and  ooyer  in  the 
said  honse  ["  honsea  "  in  oopy  oonnterpart]  within  nine 
oalendar  montha  from  the  date  hereof,  and  shall  com- 
pletely finish  the  same  fit  for  habitation  within  twelve 
calendar  months  from  the  date  hereof.  [The  words 
"and  tine  shall  be  deemed  to  be  the  essence  of  the- 
oontract "  were  here  inserted  in  the  copy  counterpart.] 

7.  The  intended  leaaee  shall  and  will  in  the  meantime 
until  leases  have  been  granted  in  pursuance  of  the  con- 
tract or  agreement  for  the  purpose  hereinafter  contained 
of  all  the  plots  of  land  hereby  agreed  to  be  demised 
well  and  truly  pay  unto  tbe  lessor,  his  executors,  ad- 
ministrators, and  assigns,  by  way  of  rent  for  the  said 
^  plots  of  land,  or  for  the  part  thereof  of  which  a  lease  or 
leases  shall  not  for  the  time  being  have  been  actually 
granted  hereunder,  the  sum  of  two  hundred  pounds 
(2001.)  per  annum,  or  so  much  thereof  as  ahall  not  for 
the  time  being  have  been  reserved  by  any  lease  or  leases 
for  the  time  being  actually  granted  hereunder,  such  rent 
to  be  paid  by  equal  quarterly  payments  on  the  25th  day 
of  Harofa,  the  24th  day  of  June,  the  29th  day  of 
September,  and  the  25th  day  of  December  in  each  year 
free  and  dear  of  and  from  all  deductions  and  outgoings 
whatsoever  except  landlord's  property  tax,  and  the  first 
quarterly  payment  of  rent  hereunder  to  be  made  on  the 
24th  day  of  June  1899.  And  it  is  hereby  agreed  by 
and  between  the  parties  hereto  that  in  case  any  portion 
of  such  yearly  rent  shall  be  in  arrear  or  unpaid  for 
tbe  space  of  twenty-one  days  after  any  day  whereon 
tbe  same  ought  to  be  paid,  then  and  so  often  as  the  same 
ahall  happen  it  shall  be  lawful  for  the  intended  lessor, 
his  executors,  administrators,  and  assigns,  at  any  time 
or  times  thereafter  and  without  making  any  previous 
demand  to  enter  and  distrain  upon  the  premises  hereby 
agreed  to  be  demised  and  of  which  no  lease  for  the 
time  being  shall  have  been  actually  granted  hereunder 
or  upon  any  part  thereof  for  the  rent  so  in  arrear  in  the 
same  manner  as  if  it  had  been  rent  reserved  under  an 
aetoal  lease  of  such  premises  and  to  dispose  of  such 
distresses  in  the  same  manner  as  landlords  are 
or  shall  be  for  the  time  being  i  by  law  autho- 
rised to  do  with  respect  to  distnunt  for  rent  under 
eommon  leases.      The  intended   lessee,  his  executors, 


administrators,  or  assigns,  shall  and  will  in  the  meantime 
until  leases  reserving  the  aggregate  sum  of  two  hundred 
pounds  (2001.)  ahall  have  been  granted  well  and  truly 
observe,  perform,  fulfil,  and  keep  (and  so  far  as  regarda 
suoh  portions  of  the  said  land  hereby  agreed  to  be  demised 
of  which  leases  shall  not  have  been  granted  and  so  far 
as  the  circumstances  of  the  case  shall  admit  of  such 
observance)  all  and  every  the  covenants  and  agreementa 
hereinafter  stipulated  for  and  agreed  to  be  inserted  in 
such  leases  by  or  on  the  part  of  the  lessee,  his  executors, 
administrators,  and  assigns,  in  like  manner  an  they  would 
be  bound  to  do  if  suoh  leases  of  those  portions  had  been 
actually  granted  to  them  hereunder,  and  particularly 
will  immediately  upon  each  house  to  be  erected  here- 
under being  covered  in  insure  the  same  in  the  County 
Fire  Insurance  Company's  office  in  the  name  of  tho 
intended  lessor  and  of  tb»  intended  lessee  in  their  full 
value,  and  the  intended  lessee,  his  executors,  adnunia- 
trators,  and  assigns,  shall  and  will  take  up  and  accept 
and  pay  for  all  such  leases  aa  are  hereinafter  men* 
tioned  immediately  upon  their  being  required  to  do 


8.  Upon  a  certificate  signed  by  the  said  surveyor  of 
the  intended  lessor  that  the  oarcaas  of  any  honse  haa 
beeu  erected  and  covered  in  upon  any  of  the  said  plota 
["  and  the  boundary  walls  completed  "  in  copy  counter- 
part] within  the  time  limited  by  the  fourth  clause  of  thia 
agreement  and  in  conformity  with  the  terms  of  this 
agreement  or  otherwise  to  the  entire  satisfaotion  of  tho 
said  surveyor  and  upon  payment  by  the  intended  lessee,, 
his  executors,  administrators,  and  assigns,  of  all  moneys 
(if  any)  due  to  the  lessor  or  which  he  shall  have  pro- 
cured to  be  advanced,  the  intending  lessor,  his  executors,, 
administrators,  or  assigns,  will  (if  the  intended  lessee 
shall  not  have  forfeited  his  right  to  the  same)  grant  or 
procure  to  be  granted  to  the  intended  lessee  or  hia 
nominee  or  nominees  a  lease  of  such  house  for  the  term 
of  ninety -nine  years  from  the  24th  day  of  June  1898. 

9.  Provided  always  and  t  is  hereby  expressly  agreed. 
and  declared  between  the  intended  lessor  and  the 
intended  lessee  that  if  it  ahall  happen  that  the  said 
yearly  rent  hereby  agreed  to  be  paid  by  the  intended 
lessee  or  any  part  thereof  respectively  shall  be  in  arrear 
and  unpaid  for  twenty-one  days  after  any  day  whereon 
the  same  ought  to  be  paid  in  conformity  with  thia 
agreement  in  that  behalf  hereinbefore  contained,  and 
whether  any  legal  demand  shall  have  been  made  for 
payment  thereof  or  not,  or  if  default  shall  be  made  by 
the  intending  lessee,  his  executors,  administrators,  or 
assigns,  in  the  observance  or  the  performance  of  any  of 
the  other  agreements  and  stipulations  on  his  or  their 
part  herein  contained,  or  in  case  the  lessee  shall  become 
bankrupt  or  shall  compound  with  his  creditors,  then  and 
in:  any  suoh  cases  it  shall  be  lawful  for  the  intended 
lessor,  his  executors,  administrators,  or  assigns  (and  in 
the  case  of  nonpayment  thereof),  and  notwithstanding 
the  waiver  of  any  previous  default  to  re-enter  upon  the 
whole  or- any  part  in  the  name  of  the  whole  of  the  land 
remaining  to  be  demised  in  pursoanoe  of  this  agreement, 
and  the  same  to  have,  hold,  repossess,  and  enjoy  as  if 
these  presents  had  not  been  entered  into.  And  upon 
such  re-entry  all  right  and  interest  whatsoever  of  the 
intended  lessee,  his  executors  or  administrators,  under 
this  agreement  unto  or  in  respect  of  the  premiees  so 
remaining  to  be  demised  or  any  part  thereof  shall  wholly 
cease  and  determine. 

12.  This  agreement  is  intended  to  operate  as  an  agree- 
ment only  and  not  as  an  actual  demise  of  tbe  premises 
or  to  give  the  intended  lessee  any  legal  interest  therein 
until  the  leases  hereinbefore  agreed  to  be  granted  shall 
have  been  executed. 

A  final  clanse  was  added  in  manuscript^ 
namely : 

The  tenant  to  have  the  first  refusal  of  purchasing  the 
freehold  ground  rent  (whatever  it  may  be)  at  the  price 
of  twenty -eight  years'  purchase. 
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No  houses  had  been  built  or  oommenoed  to  be 
"built  on  the  land,  nor  has  it  been  used  by  the 
appellant. 

In  the  year  1899  the  plot  of  land  was  included 
{inter  cdia)  in  the  schedule  of  a  Bill  presented  to 
Parliament  to  enable  the  School  Board  for 
London  to  acquire  lands  under  the  Lands  Glauses 
Act. 

The  name  of  Frank  Boyton  was  inserted  in  the 
49ohedule  as  "  owner  or  reputed  owner  "  of  the  plot 
of  land. 

A  notice  board  was  put  up  by  the  appellant  on 
the  land  with  the  following  words :  "  TrespasEers 
will  be  prosecuted.  'By  order  of  the  owner.' 
44,  Waldo-avenue,  Fulham."  The  appellant  was 
the  person  therein  referred  to  as  owner. 

The  appellant  had  since  the  agreement  paid 
^OOL  yearly  to  the  freeholder  in  accordance  with 
the  terms  of  the  agreement. 

It  was  contended  for  the  appellant  that  he  was 
not  the  '* owner"  of  the  premises  within  the 
meaning  of  sect.  250  of  the  Metropolis  Manage- 
ment Act  1855,  and  consequently  was  not  liable 
for  the  paving  expenses  claimed  by  the  respon- 
dents, because  either  (1)  the  yearly  rent  or  pay- 
ment of  200Z.  was  the  rack  rent  of  the  premises 
and  the  freeholder  was  actually  receiving  it,  or 
<2)  that  the  freeholder  and  not  the  appellant 
would  receive  the  rack  rent  if  the  premises  were 
let  at  a  rack  rent,  for  the  freeholder  only  could  let 
the  premises,  the  appellant  having  no  such 
interest  in  them  as  would  enable  him  to  let  them. 
The  cases  of  Holland  v.  Kennngion  Vestry  (17 
L.  T.  Aep.  73 ;  L.  Rep.  2  G.  P.  565)  and  Camden 
{Marquie  of)  v.  BatUrhury  (32  L.  T.  Rep.  O.  S. 
332 ;  5  G.  B.  N.  S.  808)  were  cited. 

It  was  contended  for  the  respondents  that  the 
appellant  being  in  possession  of  the  premises 
under  an  agreement  which  would  be  enforced  in 
■equity,  and  since  the  Judicature  Act  also  at  law, 
was  the  "owner"  of  the  premises  within  the 
meaning  of  sect.  250  of  the  Metropolis  Manage- 
ment Act  1855,  as  he  was  the  person  who  would 
receive  the  rack  rent  if  the  premises  were  let  at 
a  rack  rent,  and  that  the  yearly  rent  or  payment 
of  2002.  was  not  the  rack  rent  of  the  premises, 
but  only  a  ground  rent.  The  cases  of  Walsh  v. 
LwMdaU  {&  L.  T.  Bep.  858;  21  Gh.  Div.  9), 
Truman,  Hanbwryy  Buxton,  and  Co.  v.  Kerslake 
<1894)  2  Q.  B.  774),  CaudweU  v.  Hanson  (25  L.  T. 
Bep.  595 ;  L.  Bep.  7  Q.  B.  55),  Corporation  of 
8t,  Helen's  v.  BiUy  (47  J.  P.  471),  and  Poplar 
Board  of  Works  v.  Love  (29  L.  T.  Bep.  915)  were 
oited  in  support  of  this  contention. 

The  magistrate  found  and  determined  that  the 
sum  of  2002.  per  annum  received  under  the  agree- 
ment was  not  the  rack  rent  of  the  land;  that  the 
provisions  in  the  agreement  as  to  the  time  within 
which  it  should  be  performed  had  been  waived  by 
the  parties ;  and  that  upon  the  construction  of  the 
Agreement  the  appellant  was  the  person  who 
would  receive  the  rack  rent  of  the  land  if  such 
land  were  let  at  a  rack  rent,  and  was  therefore 
"  owner  *'  of  the  land  within  the  meaning  of 
«ect.  250  of  18  &  19  Yict.  c.  120,  and  liable  to  pay 
the  sum  claimed.  He  therefore  gave  judgment 
for  the  respondents  for  352L  3«.  Sd,  and  bl,  59. 
-costs. 

Oeorge  Humphreys  for  the  appellant. — The 
magistrate  was  not  justified  in  finding  that  the 
Appellant  was  the  person  who  would  receive  the 


rack  rent  if  the  land  were  let  at  a  rack  rent. 
Upon  the  agreement  the  true  position  is  this :  the 
freeholder  says  to  the  builder, ''  You  shaU  build 
thirty-two  houses  on  my  land  in  several  plots ;  as 
and  when  they  reach  a  certain  staee  I  will  give 
you  a  certificate;  as  and  when  tney  are  com- 
pleted I  will  give  you  a  lease  for  ninety-nine 
Tears  " ;  but  there  is  no  immediate  demise  to  the 
builder.  As  and  when  each  house  was  built  the 
freeholder  was  to  demise  it,  and  that  shows  thi^ 
he  was  the  only  person  who  could  demise.  We 
start  with  the  position  that  Boyton  is  the  free- 
holder and  theriaf ore  the  owner,  and  he  remains 
owner  unless  and  until  it  is  shown  that  someone 
else  is  the  owner.  The  appellant  could  not  let  at 
a  rack  rent ;  Boyton  alone  could  let  at  a  rack 
rent  and  he  alone  would  be  entitled  to  receive  the 
rack  rent,  if  the  premises  were  let  at  a  rack  rent 
The  facts  in  Holland  v.  Kensington  Vestry  (17 
L.  T.  Bep.  73 ;  L.  Bep.  2  G.  P.  565)  are  precisely 
the  same  as  in  iJiis  case,  and  there  it  was  held 
that  the  freeholder,  and  not  the  builder,  was  the 
"owner"  under  this  section.  Willes,  J.  there 
says  of  the  builder :  "  He  has  no  legal  interest" 
That  applies  here,  as,  under  clause  12  of  the 
agreement,  the  appellant  is  to  have  no  legal 
interest  until  the  houses  are  built.  Now,  when 
no  houses  are  built,  there  is  no  rack  rent  which 
the  appellant  could  receive,  and  even  if  there  wera 
a  rack  rent  he  would  not  be  the  person  entitled 
to  receive  it.  Sect.  250  deids  with  the  hypo- 
thetical case.  If  the  premises  were  let  at  a  rack 
rent,  who  would  be  entitled  to  receive  it  P  Gleariy, 
Boyton  would  be  so  entitled,  as  the  appellant 
received  no  legal  interest  in  the  premises  under 
the  building  agreement :  {Camden  (Marquis  of)  v. 
BaHerhury,  32  L.  T.  Bep.  O.  S.  332 ;  5  O.  B.  N.  S. 
808,  which  is  in  substance  indistinguishable 
from  this  case).  Assuming  that  Holland  v. 
Kensington  Vestry  {ubi  sup.)  was  and  is  still  good 
law,  the  appellant  was  not  the  owner,  and  the 
Judicature  Act  and  the  decision  in  Walsh  v. 
Lonsdale  (46  L.  T.Bep.  858;  21  Gh.  Div.  9)  make 
no  difference.  Jessel,  M.B.  in  that  oaae  makes  it 
clear  that  the  Judicature  Act  only  applies  when 
the  tenant  is  in  possession  under  an  agreement  in 
such  circumstances  that  he  is  entitlea  to  specific 
performance.  Walsh  v.  Lonsdale  {ubi  sup.)  and 
the  Judicature  Act  do  not  come  into  operation 
here  until  the  houses  are  built.  Until  that  time 
arrives  the  appellant  is  only  in  under  an  agree- 
ment which  expressly  says  that  he  has  no  legal 
interest  until  the  houses  are  built  The  cases 
relied  on  by  the  respondents  are  distinguishable 
from  the  present  in  two  respects :  first,  either  they 
were  cases  on  another  and  different  definition  in 
a  different  Act— such  as  the  Metropolitan  Build- 
ing A.ct — as  pointed  out  by  Willes,  J.  in  Holland 
V.  Kensington  Vestry  {ubi  sup.) ;  or,  secondly,  they 
were  cases  in  which  from  the  first  there  was 
a  demise  from  the  freeholder  to  the  builder,  such 
as  Poplar  Board  of  Works  v.  Love  (29  L.  T.  Bep. 
915).  The  present  case  falls  exactly  withm 
Holland  V.  Kensington  Vestry  {ubi  sup.)  as  the 
schemes  are  the  same  in  each. 

Sylvain  Mayer  for  the  respondent. — ^Tbe  magis- 
trate was  right  in  his  decision  that  the  appelunt 
would  be  the  person  to  receive  the  rack  rent,  and 
was  therefore  the  *'  owner."  The  case  of  Poplar 
Board  of  Works  v.  Love  {ubi  «up.)  is  precisely 
the  same  as  this;  it  was  under  the  same  Act, 
and  was  the  same  claim  for  paving  expenses,  and 
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K.B.  Div.] 


the  defendant  ocoapied  tbe  land  under  the  same 
Idnd  of  a  bailding  aereement.  Blackburn,  J. 
there  says :  "  That  the  defendant  is  owner  for  the 
purposes  of  these  Acts,  I  also  have  no  doubt.  He 
was  in  actuiil  occupation.*'  The  point  raised 
there  was  that  the  defendant  was  not  liable  only 
because  he  was  not  the  "  owner/'  and  the  court 
held  that  he  was  owner.  8t  Helen's  Corporation 
Y.  BUey  {4il  J.  P.  471)  aUo  shows  that  the  appel- 
lant was  the  owner.  With  regard  to  the  case  of 
E<Mand  v.  KenHnqUmVestry  {uhi  sfu^.),  the  present 
point  might  have  oeen  taken  there,  but  was  not 
taken,  except  as  to  the  garden.  In  Truman^ 
Eanbury^  Simton^  and  Co,  ▼.  Kersldke  (1894) 
2  Q.  B.  774),  which  arose  under  the  Public  Health 
(London)  Act  1891,  where  the  definition  of 
"  owner  "  is  the  same  as  in  this  case,  it  was  said 
^at  p.  778)  that  with  the  interests  in  the  premises 
as  thej  stood  the  person  was  the  "  owner "  who 
would,  if  they  were  let  to  an  occupier  at  a  rack 
rent,  receiye  that  rack  rent.  That  applies  to  the 
appellant  here,  as  he  would  be  the  person  entitled 
to  receive  the  rack  rent  if  the  premises  were  let  at 
a  rack  rent.  That  also  brings  him  within  what 
Blackburn^  J.  says  in  Bowditckv»  Wakefield  Local 
Board  (25  L.  T.  Rep.  88 ;  L.  Hep.  6  Q.  B.  567)  as 
to  '*  owner,"  that  if  the  premises  were  let  the  rent 
would  come  to  the  appellant.  So  in  Caudioell  v. 
Sanson  (25  L.  T.  Bep.  595 ;  L.  Bep.  7  Q.  B.  55)  it 
was  held  that  whether  a  person  has  the  legal  or 
equitable  title  only,  he  is  the  "  owner."  Lush,  J. 
there  says :  "  The  person  liable  was  the  intended 
lessee  alone,  who  entered  into  the  agreement  to 
take  the  land  for  ninety-nine  years,  and  was  en- 
titled to  a  lease  for  ninety-nine  years,  to  be  granted 
by  the  appellant"  The  intended  lessee  is  here 
the  appellant.  Whatever  application  Holland  v. 
Kennngton  Vestry  {ubi  sup.)  may  have  had  before 
the  Judicature  Act,  that  Act  and  the  case  of 
Walsh  V.  Lonsdcde  {iibi  svp.)  put  an  end  to  it. 
Jessel,  M.B.  says  that  the  tenant  holding  under 
an  agreement  for  a  lease  holds  under  the  same 
terms  in  equity  aa  if  a  lease  had  been  granted, 
and  here  we  have  an  executory  agreement  for  a 
lease.  [Ghankbll,  J. — That  only  applies  where 
a  person  is  in  such  a  position  as  to  be  entitled  to 
get  specific  performance.  Lord  Altbrstonb, 
C.J. — ^If  no  houses  were  put  up,  the  appellant 
would  not  be  entitled  to  get  specinc  performance.] 
If  the  appellant  has  an  agreement  for  a  lease  of 
the  land,  then  he  could  call  for  a  lease  of  the  land, 
though  not  of  the  houses  to  be  built  on  it ;  and 
at  any  rate  the  appellant  could  become  at  any 
time  the  owner  on  paving  twenty-eight  years' 
purchase  of  the  freehold  ground  rent. 

Oeorge  Humphreys  in  reply. — For  the  respon- 
dents to  succeed  they  must  contend  that  under  this 
agreement  Driscoll  became  the  legal  owner  of  the 
premisee  under  the  agreement,  which  he  clearly 
did  not.  Holland  v.  Kensington  Vestry  (uhi  stvo.) 
lays  down  a  clear  rule,  and  it  ought  not  now  to  oe 
departed  from.  Popla/r  Board  of  Works  ▼.  Love 
(ubi  sup.)  is  essentially  different  from  the  present 
oase,  as  there  there  was  no  clause — ^as  there  is  in 
the  present  case  and  as  there  was  in  Holland^ s  case 
(ub%  nip.) — ^that  the  builder  should  have  no  legal 
interest  in  the  premises  until  leases  were  granted. 
He  referred  to 

CorpcraUon  of  8t,  Helen's  v.  RUsy  {uhi  supJ), 

Lord  Alybbstokb,  O.J. — This  case  is  one  of 
considerable  difficulty,  but  I  have  come  to  the 
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conclusion  that  the  appeal  ought  to  be  allowed. 
Speaking  broadlv,  almost  equally  good  reasons 
could  be  given  for  fixing  liability  upon  the  one 
party  or  upon  the  other.  Because  of  that  diffi- 
culty I  feel  that  we  must  go  somewhat  strictly 
into  the  matter,  in  order  that  we  may  see  what 
the  rights  of  the  parties  are.  The  words  of  the 
statute  in  sect.  250  are  :  "The  word  'owner' 
shall  .  .  .  mean  the  person  for  the  time 
being  receiving  the  rack  rent  of  the  lands  or 
premises  in  connection  with  which  the  said  word 
IS  used,  whether  on  his  own  account,  or  as  agent 
or  trustee  for  any  other  person,  or  who  would  so 
receive  the  same  if  such  lands  or  premises  were 
let  at  a  rack  rent."  That  means  the  person  who 
would  so  receive  the  rack  rent  either  on  his  own 
account  or  as  agent  or  trustee  for  any  other 
person.  That  being  so,  if  the  Judicature  Acts 
nave  made  no  difference,  I  really  do  not  think 
that  this  case  can  be  distinguished  from  the  case 
of  Holland  v.  Kensington  Vestry  {uhi  sup,), 
Willes,  J .  there  said  that,  even  if  the  rent  there 
paid  were  not  a  rack  rent,  "  the  appellant  is  in 
,  this  position :  before  the  building  agreement  Lord 
Holland  was  certainly  the  owner  of  the  land,  and 
unquestionably  liable  to  the  charges  now  in 
question,  and  1  think  it  may  be  safely  said  that 
no  agreement  between  private  individuals  can 
have  discharged  him  of  that  liability,  unless  it  has 
fixed  it  on  some  other  person."  In  this  case, 
therefore,  in  order  to  make  Driscoll,  the  present 
appellant,  liable  for  the  charges  now  in  question 
it  must  be  shown  that  the  original  liability  of  the 
owner  has  been  transferred  to  him,  so  that  he 
has  become  the  person  who  would,  either  on  his 
own  account  or  as  agent  or  trustee,  be  entitled  to 
receive  the  rack  rent.  The  case  of  Poplar  Board 
of  Works  V.  Love  {vhi  sup.)  has  been  cited  to 
us  by  counsel  for  the  respondente,  as  being  to  a 
certain  extent  inconsistent  with  the  case  of 
Holland  v.  Kensington  Vestry  {vhi  sup.) ;  but  I  do 
not  think  it  is  inconsistent.  From  the  report  in 
that  case  it  appears  that  it  was  contended  that  the 
ag^reement  differed  from  the  agreement  in  Holland 
V.  Kensington  Vestry  {uH  sup^,  and  that  therefore 
the  case  was  not  governed  by  Holland  v.  Kensing- 
ton  Vestry  {ubi  sup.),  and  this  view  seems  to  have 
been  adopted,  and  the  contention  that  the  case 
was  governed  by  Holla/nd  v.  Kensington  Vestry 
{vhi  sup,)  seems  te  have  been  rejected  on  the 
ground  that  there  was  not  in  the  agreement  in 
the  Popla/r  case  {ubi  sup.)  a  clause  similar  to  that 
in  the  agreement  in  Holland  v.  Kensington  Vestry 
{ubi  sup^,  and  in  clause  12  of  the  agreement  in 
this  case,  that  the  builder  was  to  have  no  legal 
interest  in  the  premises  until  leases  had  b^n 
granted,  and  Blackburn,  J.  there  says  that  there 
was  no  reason  for  saying  that  the  building  owner 
was  receiving  the  rack  rent.  The  conclusion  at 
which  I  arrive  is  that  one  has  to  look  at  the 
position  of  the  parties  and  say,  in  the  ciroum- 
stences  of  the  case,  who  is  the  person  to  receive 
the  rack  rent,  whatever  might  be  the  ultimate 
destination  of  that  rack  rent  under  the  contrac- 
tual righto  of  the  parties.  I  confess  that  the 
terms  of  this  agreement  make  the  point  very 
arguable  on  one  side  or  the  other ;  but  I  think 
that  Boyton  did  intend  to  reserve  his  righto  as 
owner  until  the  leases  were  granted.  The  clause 
of  the  agreement  provides  as  follows :  [His  Lord- 
ship read  clause  12  of  the  agreement.]  It  seems  to 
me  that  the  matter  resto  on  contract,  and  on  con* 
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tract  only ;  and  the  contract  was  that  no  interest 
in  the  land  should  pass  until  the  leases  were 
granted,  and  that  the  builder  was  to  haye  a  lease 
of  each  house  as  it  was  built  That  being  so,  it 
seems  to  me  that  under  this  agreement  Boyton 
remained  the  owner,  and  remained  the  person 
entitled  to  receive  the  rack  rent,  either  as  owner 
or  as  aeent  or  as  trustee,  and  that  the  rights  of 
DriscoU  were  contractual  rights  only  um&r  this 
agreement.  Driscoll  got  the  option  of  building 
on  the  land   and  of  calling  for  leases    hj  the 

Sayment  of  200Z.  per  annum,  but  that  did  not 
enude  Boyton  of  his  oblisation  to  make  these 
payments.  Boyton  reserved  certain  rights  under 
the  agreement  which  still  left  him  in  i£e  position 
of  owner  within  the  meaning  of  the  Act.  The 
argument  as  to  hardship  has  been  pressed  upon 
us,  but  I  do  not  feel  impressed  by  it,  as  a  free- 
holder who  makes  an  agreement  of  this  kind  can 
protect  himself  by  inserting  a  clause  in  the 
agreement  that  such  charges  as  these  are  to  be 

rid  by  the  intended  lessee  and  not  by  himself, 
come  to  the  conclusion,  though  not  without 
difficulty,  that  on  these  facts  the  present  case 
faUs  within  the  decision  in  HoUand  v.  Kensington 
Veairy  {ubi  tup.),  and  that  Driscoll  was  not  the 
person  enlitled  to  receive  the  rack  rent,  either  for 
nimself  or  as  agent  or  trustee  for  another  person. 
I  think  therefore  that  this  appeal  must  be 
allowed. 

Wills,  J. — ^I  am  of  the  same  opinion,  though 
I  feel  some  ^fficulty  in  the  matter,  but  unless 
there  is  something  to  distinguish  this  case  from 
HoUomd  V.  Kensington  Vestry  (uhi  fifp.),  that  case 
governs  it.  If  clause  12  of  the  agreement  in  the 
present  case  had  said  that  the  agreement  was  not 
to  give  the  intended  lessee  any  "  legal  or  equit- 
able*'  interest  therein  until  the  leases  should 
have  been  granted,  then  this  case  would  have 
been  on  all  fours  with  that  case.  Now,  the 
Judicature  Act  has  in  efPect  said  that  an  equitable 
interest  is  to  be  on  the  same  footing  as  a  legal 
interest,  but  there  is  often  a  fallacy  in  the  appli- 
cation of  that  maxim.  I  understand  that  in  this 
way,  that  if  an  equitable  interest  can,  as  things 
stajid,  be  transferred  into  a  legal  interest,  then 
they  are  on  the  same  footing ;  but  that  if  there  be 
an  interest  of  some  kind  tiiat  cannot  be  turned 
into  or  made  a  legal  estate  until  something  has 
been  done  which  has  not  been  done,  then  they  are 
not  on  the  same  footing.  A  very  good  illustra- 
tion of  that  is  given  by  this  very  clause— clause  12. 
Supposing  that  everything  had  been  done  which 
would  entitle  Driscoll  to  have  leases  granted  to 
him,  could  it  then  be  said  that  that  clause  still 
operated  because  no  lease  had  been  executed,  for 
Driscoll  would  then  have  an  immediate  right  to 
have  leases  executed  and  granted  to  him.  Here 
that  was  not  so  with  regard  to  the  position  of  the 
appellant.  He  is  not  at  present  entitled  to  have 
a  lease  either  of  the  whole  plot  or  of  any  par- 
ticular plot  on  which  he  may  have  commenced 
to  build.  There  is  nothing,  therefore,  to  inter- 
fere with  the  presumption  that  Boyton  having 
been  the  owner  at  the  time  the  agreement  was 
entered  into,  and  there  being  notlung  in  the 
agreement  to  alter  his  ownership,  he  is  still  the 
owner  and  the  person  who  would  be  entitled 
to  receive  the  rack  rent.  I  think,  therefore, 
that  he  is  the  legal  and  ec^^uitable  owner  of  the 
land,  and  I  agree  that  this  appeal  should  be 
allowed. 


Oh^nnbll,  J. — ^I  agree.  As  to  the  judgment 
of  the  learned  magistoite,  there  is  this  pomt  of 
substance  in  it — namely,  that  Boyton  oy  this 
agreement  with  Driscoll  deprived  himself,  if  ths^ 
agreement  was  performed  by  Driscoll,  of  any 
future  profit  from  the  land  other  than  the  200Z.  a 
year,  which  was  not  the  rack  rent,  and  Driacoll 
would  receive  during  l^e  ninety-nine  years  the 
whole  b^iefitr  except  the  2002.  a  year.  So,  them 
is  much  to  be  said  for  the  view  that  Driscoll  had 
become  the  owner  of  the  land,  as  being  the  person 
entitled  to  the  whole  interest  in  it  except  the  2001. 
a  year,  and  it  might  be  said  that  Driscoll  was  the 
owner  and  Boston  had  only  got  200Z.  a  year  out 
of  it.  But  we  have  to  look  at  the  real  agreement 
between  the  parties.  It  is  really  equivalent  to 
this.  One  man  is  the  owner,  and  he  makes  a 
bargain  with  the  otJier  that  if  the  other  shall 
build  certain  houses,  then  that  other  shall  become 
the  owner.  Then  there  is  a  clause  in  the  agree- 
ment specially  reserving^  Bovton's  rights  till  uiose 
things  are  done.  Now,  in  thpse  circumstances,  is 
not  Boyton  still  to  remain  the  owner  P  It  is  true 
he  has  made  a  bargain  with  DriscoU,  but  will  that 
be  sufficient  to  prevent  him  from  beLne  owner  Y 
I  think  it  will  not  be  sufficient  under  the  defini- 
tion clause  of  the  Act.  The  "  owner,"  as  defined 
in  the  section,  means  "  the  person  for  the  time^ 
bein^  receiving  the  rack  rent  .  .  .  whether 
on  his  own  account,  or  as  agent  or  trustee  for  any 
other  person,  or  who  would  so  receive  the  same  if 
such  bmds  or  premises  were  let  at  a  rack  rent.** 
Now,  here  it  will  be  said  that  these  premises 
could  not  be  let  at  a  rack  rent  because  of  this 
agreement.  If  that  were  so  by  any  statute,  then 
the  premises  would  be  extra  commerdum,  and 
these  paving  expenses  would  not  be  payable  by 
any  person  as  owner.  But  the  parhes  cannot 
bring  that  about  by  any  agreement.  In  this  case 
there  is  a  bargain  between  themselves  which 
prevents  them  from  letting  the  premises  at  a  rack 
rent,  and  hence  arises  the  difficulty  of  assuming 
that  premises  can  be  let  when  they  cannot  te 
let,  as  in  the  case  of  the  hypothetical  tenant 
which  arises  in  rating  cases.  There  may  be  a 
difficulty  in  applying  the  test ;  but  the  last  words 
of  the  judgment  of  WiUes,  J.  in  Holland  v.  Ken- 
sington Vestry  {v^i  snp,)  show  what  is  to  be  done 
in  such  a  case,  and  that  it  does  not  signify  whether 
the  rack  rent  would  be  received  as  trustee  or  not. 
He  says :  "  But  it  is  not  only  the  beneficial  owner, 
but  the  owner  who  holds  as  trustee  for  others, 
that  is  liable  to  make  the  payment  under  the 
Acts.*'  Here  it  seems  to  me  the  effect  is  that 
Boyton  has  by  this  agreement  given  over  to 
DnsGoU  (subject  to  his  performing  his  building 
contract)  all  the  benefit  of  ownership  of  this  lanC 
and  in  all  probability  he  is — subject  to  that  con- 
dition— a  trustee  for  Driscoll ;  and,  if  so,  Driscoll 
might  have  to  indemnify  Boyton  and  ultimately 
pay  this  sum.  But  as  between  these  parties  and 
the  local  authority  it  is  Boyton  who  pays,  as  being 
the  owner  within  the  principle  of  the  decision  in 
Holland  v.  Kensington  Vestry  (uhi  sup.),  because 
by  the  agreement  he  is  to  remain  owner  until 
something  has  been  done  by  Driscoll  which  has 
not  yet  been  done.  It  may  be  that  the  premises 
cannot  be  let  at  a  rack  rent,  but,  if  so  let,  the  lease 
would  have  to  be  made  out  by  Boyton.  There- 
fore it  seems  to  me  that  Boyton  is  the  person 
who  would  receive  the  rack  rent,  although  it 
might  be  only  in  the  character  of  trustee  for 
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prisooll,  with  an  ultimate  liability  to  account  for 
it  to  him.  I  have  come  to  the  conclusion  that 
ScUand  ▼.  Kenaingtan  Ve$iry  (vibi  siip.)  cannot 
be  distinguished  from  this  case,  and  that  the 
Judicature  Act  has  made  no  difference,  as  things 
remain  to  be  done  by  DrisooU,  and  he  could  not 
get  speoifio  performance  of  the  agreement  to 
;grant  leases  until  those  things  are  done. 

Appeal  aUfiwed, 

Solicitor  for  the  appellant,  T,  Blanco  White, 
Solicitor  for  the  respondraits,  PauL  CaudweU, 


May  14  and  15, 1903. 

(Before  Lord  Altbbstonb,  O.J.,  Wills  and 

Ohannbll,  JJ.) 

•Chabinq  Obobs  and  Stband  Electbigitt 
Supply  Gobpobation  v.  Woodthobpb.  (a) 

JSleeMc  lightvnff — Loccd  authority'^Sireet  hom^^ 
Notice  to  dUMot  Bwrveyor — London  BtUlding 
Act  1894  (57  &  58  Vict.  e.  ocxiii,),  s.  145. 

A  etreet  box  constfueted  by  an  electric  lighting 
company,  built  of  brick  under  the  pa/oement  of 
ihe  street,  and  la/rge  enough  to  admit  a  man,  le 
a  *'  building,  structure,  or  work  "  vnthin  sect.  146 
of  the  London  Building  Act  1894,  and  notice 
under  that  section  must  be  given  to  the  district 
surveyor,  even  although,  under  the  Order  Con- 
finnation  Act,  under  which  power  is  given  to 
construct  the  box,  notice  has  to  be  given  to  the 
Postmaster^Oeneral  and  the  local  authority. 

Oasb  stated  on  a  complaint  made  by  the  respon- 
•dent,  who  is  the  district  surveyor  under  the 
Ixmdon  Building  Act  1894  for  the  district  of  the 
Korthem  Division  of  the  City  of  London,  that 
the  appellants  on  or  before  the  6th  Dec.  1901,  at 
the  corner  of  Bishops^te- street  Within  and 
Wormwood- street,  and  within  the  district  of  the 
-district  surveyor,  did  begin  to  execute  a  work 
reepecting  wluoh  they  ought  to  have  served  a 
building  notice,  before  serving  such  notice,  con- 
trarr  to  the  provisions  of  the  London  Building 
Act  1894. 

Sects.  72,  145,  and  200  (11)  B  of  the  London 
Building  Act  1894  (57  &  58  Yict.  o.  coziii.)  are 
respectively  in  the  following  terms : 

Seot.  72  (1).  Every  aroh  or  other  oonatraotion  nnder 
-any  passage  leading  to  premises  in  other  ooonpations  or 
«nd«r  any  pablio  way  or  intended  pablic  way  shall  be 
formed  of  briok,  atone,  or  other  inoombnstible  materials. 
<2)  H  an  aioh  of  briok  or  stone  be  need  it  shall — (a) 
Where  its  span  does  not  ezoeed  10ft.  be  of  the  tiuoknesa 
of  8iin.  at  least ;  (b)  Where  its  span  exceeds  10ft. 
bat  does  not  ezoeed  15ft.  be  of  the  thiokneis  of  ISin.  at 
least ;  and  (c)  Where  its  span  ezoeeds  15ft.  be  of  anoh 
ihiokneM  as  may  be  approved  by  the  distriot  surveyor. 
(8)  If  an  sroh  or  other  oonstmotion  of  other  inoom- 
bostlble  material  be  used  it  shall  be  oonstnioted  in  snoh 
manner  as  may  be  approved  by  the  distriot  sorveyor. 

Seot.  145.  hk  the  followinsr  oases  and  at  the  following 
times  (that  is  to  say) :  (a)  Where  a  building  or  stmo- 
tnrs  or  work  is  aboot  to  be  begnn,  then  two  olear  days 
before  it  is  began ;  and  (b)  Where  a  baildiog  or  stnic- 
tore  or  work  is  after  tiie  commenoement  tiiereof  sos- 
pended  for  any  period  ezoeeding  three  months,  then  two 
•dlear  days  before  it  is  resamed ;  and  (e)  Where  daring 
the  progress  of  a  boilding  or  straotore  or  work  the 
boflder  employed  thereon  is  changed,  then  two  olear 
days  before  a  new  builder  enters  npon  the  continaanoe 
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thereof ;  the  builder  or  other  person  causing  or  direotjag 
the  work  to  be  ezeonted  shall  serve  on  the  distriot 
surveyor  a  building  notice  reepecting  the  building  or 
structure  or  wo^k.  Every  building  notice  shall  state 
the  situation,  area,  height,  numlwr  of  stories,  and 
intended  use  of  the  building  or  structure,  and  the 
number  of  buildings  or  structures,  if  more  than  one,  and 
the  particulars  of  the  proposed  work,  and  the  name  and 
address  of  the  person  giving  notice,  and  those  of  the 
owner  then  in  possession  of  and  the  occupier  of  the 
building  or  structure,  or  of  its  site  or  intended  site.  All 
works  in  progress  at  the  same  time  to  in  or  on  the  same 
building  or  structure  may  be  included  in  one  building 
notice. 

Sect.  200.  Subject  to  the  provisions  of  this  Aot  every 
person  who  does  any  of  the  things  specified  in  this 
section  shall  be  deemed  to  have  committed  an  offence 
against  this  Act,  and  shall  be  liable  upon  conviction  in 
a  sammary  manner  to  a  i»enalty  not  exceeding  the 
amount  hereafter  specified  in  connection  with  such 
offence,  and  to  a  farther  penalty  not  exceeding  the 
amount  hereafter  stated  as  the  daily  penalty  in  con- 
nection with  such  offence  for  every  day  in  which  the 
offence  is  oontiaued  after  such  conviction  (that  is  to  say) 
any  person  who— (11)  (B)  Being  a  person  who  ought  to 
serve  a  building  notice  falls  to  do  so  or  begins  to  ezecate 
a  work  respecting  which  he  ought  to  serve  a  building 
notice,  before  serYing  such  notice  or  having  served  a 
building  notice  begins  to  execute  a  work  to  which  it 
relates  before  the  expiration  of  two  dear  days  after  the 
notiee  has  ceased  to  operate,  shall  be  liable  to  a  penalty 
not  exceeding  40«.,  and  to  a  daily  penalty  not  exceeding 
the  like  amonnt. 

At  the  hearing  of  the  complaint  the  following 
facte  were  either  proved  or  admitted  by  both 
parties : — 

The  appellants  are  the  nndertakers  for  the 
pnrposee  of  the  City  of  London  Electric  Lighting 
Order  1899. 

On  or  about  the  date,  and  at  the  place  specified 
in  the  complaint,  the  appeUants  began  to  eon- 
stmct  a  street  box,  which  was  necessary  for  pur- 
poses in  connection  with  the  supply  of  energy 
within  the  meaning  of  sect.  12  of  the  order. 

The  sides  of  the  street  box  were  inclosed  by 
brick  walls  9in.  in  thickness,  having  two  courses  of 
footings,  and  the  top  was  covered  over  with  a 
construction  of  iron  and  flagstones.  The  street 
box  is  large  enough  for  a  man  to  get  doim 
into  it  and  examine  or  work  upon  the  electric 
lines  which  pass  through  it  from  side  to  side. 
When  the  respondent  saw  the  box  the  flagstones 
were  only  3in.  in  thickness,  one  of  the  flagstones 
rested  on  one  side  on  an  iron  girder  4in.  by  5in., 
but  it  only  had  ^in.  to  lin.  bearing.  This  flag- 
stone was  built  in  position,  and  the  bricks  were 
wedged  in  on  top  of  it  so  as  to  support  a  large 
water  main  about  9in.  in  diameter. 

Bishopsgate-street  Within  and  Wormwood- 
street  are  both  of  them  repairable  by  the  Cor- 
poration of  the  Oity  of  London. 

A  plan  of  the  street  box  as  proposed  to  be 
constructed  by  the  appellants  had  been  previously 
submitted  to  and  approved  by  the  Corporation  of 
the  City  of  London  as  the  local  authority,  whose 
engineer  and  his  assistants  had  the  opportunity 
of  supervising  the  work. 

In  constructing  the  street  box  the  appeUanta 
were  subject  to  the  Board  of  Trade  regnliations. 

The  appellants  (who  were  the  persons  causing 
or  directmg  the  work  to  be  executed)  did  not 
serve  on  the  respondent  any  building  notice  under 
sect.  145  of  the  Act  in  respect  of  the  street  box. 
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The  respondent  contended  that  the  street  box 
contravened  sect.  72,  sub-sect.  3,  of  the  London 
Building  Act  1894;  that  the  street  box  was  a 
"  building,  structure, or  work"  within  the  meaning 
of  sect.  145  of  the  London  Building  Act  1894; 
and  that  a  building  notice  in  respect  thereof 
should  have  been  served  on  him  by  the  appel- 
lants under  sect.  145  of  the  Act,  and  he  relied 
upon  the  case  of  Whitechapel  Board  of  Worh$  y. 
Crow  (84  L.  T.  Rep.  595). 

The  appellants  contended  that  sect.  145  did  not 
apply  to  the  street  box,  and  that  the  case  above 
referred  to  was  distinguishable  on  thegrounds 
that:  (a)  The  Whitechapel  Board  of  m>rk8  in 
that  case  were  under  no  obligation  to  give  notice 
to  any  local  authority  other  than  the  London 
Gounty  Gouncil,  as  the  appellants  were  under 
their  order ;  (&)  the  appellants'  order  was  made 
after,  whereas  the  Whitechapel  order  was  made 
before  the  passing  of  the  London  Building  Act 
1894. 

The  appellants  also  referred  to  the  G-as  Works 
Glauses  Act  1847,  and  pointed  out  that  the  pro- 
visions of  that  Act  as  to  the  breaking  up  streets, 
&c.,  were  incorporated  in  the  Electric  Lighting 
Act  1882  by  sect.  12  of  the  latter  Act. 

The  magistrate  was  of  opinion  that  the  street 
box  in  question  was  a  ''building,  structure,  or 
work"  within  the  meaning  of  sect.  145  of  the 
London  Building  Act  1894,  and  bein^  also  of 
opinion  that  the  case  coald  not  be  distinguished 
from  that  of  the  Whitechapel  Board  of  Works 
V.  Crow,  above  referred  to,  he  convicted  the 
appellants. 

The  material  clauses  of  the  Electric  Lighting 
Order  Gonfirmation  (No.  20)  Act  1899,  confirming 
the  Gity  of  London  Electric  Lighting  Order  1899, 
were  as  follows : 

Seot.  11.  Snbjeot  to  the  proviBiona  of  this  order  and 
the  prinoipal  Aot,  the  undertaken  may  exeroiae  all  or 
any  of  the  powers  conferred  on  them  by  this  order,  and 
the  prinoipal  Aot,  and  may  break  up  such  streets  not 
repairable  by  the  looal  aatiiority,  and  snoh  railways  and 
tramways  (if  any)  as  are  specified  in  the  3rd  sohedole, 
so  far  as  snoh  streets,  railways,  and  tramways  may 
for  the  time  being  be  included  in  the  area  of  supply 
and  be  npon  land  dedicated  to  pnblic  nse.  Provided, 
however,  as  respects  any  snoh  railway,  that  the  powers 
hereby  granted  shall  extend  only  to  snoh  parts  thereof 
aa  pass  across  or  along  any  highway  on  the  level. 
Nothing  in  this  order  shall  anthorise  and  empower  the 
undertaker  to  break  up  or  interfere  with  any  street  or 
part  of  a  street  not  repairable  by  the  local  authority  or 
any  railway  or  tramway  except  such  streets,  railways,  or 
tramways  (if  any)  or  such  parts  thereof  as  are  specified 
in  the  said  schedule  without  the  consent  of  the  autho- 
rity, company,  or  person  by  whom  such  street,  railway, 
or  tramway  is  repairable,  or  of  the  Board  of  Trade 
under  sect.  13  of  the  Electric  Lighting  Act  1882,  and 
where  the  Board  of  Trade  give  such  consent  the  pro- 
visions of  this  order  shall  apply  to  the  street,  railway,  or 
tramway  to  which  the  consent  relates  as  if  it  had  been 
specified  in  the  said  schedule. 

Sect.  12.  Subject  to  the  provisions  of  this  order 
aud  the  principal  Act,  and  the  Board  of  Trade  regula- 
tions, the  undertakers  may  construct  in  any  street  such 
boxes  as  may  be  necessary  for  purposes  in  connection 
with  the  supply  of  energy,  including  apparatus  for  the 
proper  ventilation  of  such  boxes.  Provided  that  no 
such  box  or  apparatus  shall  be  placed  above  ground, 
except  with  the  consent  of  the  authority,  body,  or 
persoQ  by  whom  such  street  is  repairable.  Every  such 
box  shall  be  for  the  exclusive  nse  of  the  undertakers, 


and  under  their  sole  control,  except  so  far  as  the  Board 
of  Trade  may  otherwise  order,  and  shall  be  used  by 
the  undertakers  only  for  the  purpose  of  leading  off* 
service  lines  and  other  distributing  oondaotom,  or  for 
examining,  testing,  regulating,  measuring,  dizeoting,  or 
oontrolling  the  supply  of  energy,  or  for  eramining  or 
testing  the  conditions  of  the  mains  or  other  portiona  of 
the  works,  or  for  other  like  purposes  oonnected  with  the 
undertaking,  and  the  nndertiJEers  may  place  therein 
meters,  switches,  and  any  other  suitable  and  proper 
apparatus  for  any  of  the  above  purposes.  Every  snoh  box,, 
including  the  upper  suzface  or  covering  thereof,  ahall  be 
oonstruoted  of  such  materials,  and  shall  be  oonstrooted 
and  maintained  by  the  undertakers  in  such  manner  as 
not  to  be  a  source  of  danger  whether  by  reason  of 
inequality  of  surface  or  otherwise.  The  local  authority 
may,  with  the  approval  of  the  Board  of  Trade,  preseribe 
the  hours  during  which  the  undertakers  are  to  have 
aooess  to  such  boxes,  and  if  the  undertakers  during 
any  hours  not  so  prescribed  remove  or  dieplaoe,  or  keep 
removed  or  displaced,  the  upper  surfaoe  or  covering  <rf 
any  box  without  the  consent  of  the  local  antbority^, 
they  shall  be  liable  to  a  penalty  not  exceeding  51.  for 
every  offence,  and  to  a  daily  penalty  not  exceeding  51. 
Provided  that  the  undertakers  shall  not  be  snbjeot  to 
any  such  penalties  as  aforesaid,  if  the  oourt  havings 
oogniaanoe  of  the  case  shall  be  oi  opinion  that  the  oaae 
was  one  of  emergency,  and  that  the  undertakers  oom- 
plied  with  the  requirements  of  this  section  so  far  as  was 
reasonable  under  the  circumstances. 

Seot.  13.  Where  the  exercise  of  any  of  the  powers  of 
the  undertakers  in  relation  to  the  exeoution  of  any  worka 
(including  the  oonatmction  of  the  boxes)  will  involve  the 
placing  of  any  worka  in,  under,  along,  or  across  any 
street  or  pubUc  bridge  the  following  provisions  shall 
have  effect:  (a)  One  month  before  oommenoing  the 
execution  of  such  works  (not  being  repairs,  renewids,  or 
amendments  of  existing  work  of  which  the  oharaoter 
and  position  are  not  altered)  the  undertakers  shall  servo 
a  notice  upon  the  Postmaster-General  and  the  local 
authority  describing  the  proposed  works,  together  with 
a  plan  of  the  works,  showing  the  mode  and  position  in 
which  such  works  are  intended  to  be  executed,  and  the 
manner  in  which  it  is  intended  that  such  street  or  bridge 
or  any  sewer,  drain,  or  tunnel  therein  or  thereunder  is 
to  be  interfered  with,  and  shall,  upon  being  required  to  do 
so  by  the  Postmaster- Greneral  or  the  local  authority,  give 
him  or  them  any  such  further  information  in  relati<m 
thereto,  as  he  or  they  may  desire.  In  calculating  the 
above-mentioned  perivd  of  one  month  no  part  of  the 
month  of  August  shall  be  Included,  (b)  The  Postmaster^ 
General  or  the  local  authority  may  in  his  or  their  dis- 
cretion approve  of  such  works  or  plans  subject  to  such 
amendments  or  conditious  as  may  seem  fit,  or  may  dis- 
approve of  the  same  and  may  give  notice  of  such 
approval  or  disapproval  to  the  undertakers,  (c)  Where 
the  Postmaster-General  or  the  local  authority  approve 
any  such  works  or  plan  subject  to  any  amendments  or 
conditions  with  which  the  undertakers  are  dissatisfied 
or  disapprove  of  any  such  works  or  plan,  the  under- 
takers may  appeal  to  the  Board  of  Trade,  and  the  Board 
of  Trade  may  inquire  into  the  matter  and  allow  or  dis- 
allow such  appeal  and  approve  any  such  works  or  plan 
subject  to  such  amendments  or  conditions  as  may  seem 
fit,  or  may  disapprove  the  same,  (d)  If  the  Postmaster- 
General  or  the  local  authority  fail  to  gfive  any  such 
notice  of  approval  or  disapproval  to  the  undertakers 
within  one  month  after  the  service  of  the  notioe  apon 
them,  he  or  they  shall  be  deemed  to  have  approved  such 
works  and  plan.  In  calculating  the  period  of  one 
month  no  part  of  the  month  of  August  shall  be  included. 
(e)  Notwithstanding  anything  in  this  order  or  the 
the  principal  Act  the  undertakers  shall  not  be  entitled 
to  execute  any  such  works  as  above  specified  except  so 
far  as  the  same  may  be  of  a  description  and  in  aocord- 
anoe  with  a  plan  which  has  been  approved  or  is  to  be 
deemed  to  have  been   approved  by   the  Postmaster- 
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Gaenl  and  the  local  aathority,  or  by  the  Boaid  of 
Tiada  at  alxnre-mentionad,  bat  where  any  enoh  works, 
dseeiiption,  and  plana  are  so  approved  or  to  be  deemed 
to  be  approved  the  undertakers  may  oanse  snoh  works 
to  be  exeonted  in  aooordanoe  with  snoh  description  and 
plan,  subject  in  all  respects  to  the  provisions  of  this 
Older  and  the  principal  Act.  (/)  If  the  xmdertakers 
made  defaolt  in  complying  with  any  of  the  reqaire- 
menti  or  restrictions  of  this  section,  they  shall  (in 
addition  to  any  other  compensation  which  they  may  be 
liable  to  make  under  the  provisions  of  this  order  or  the 
principal  Act)  make  full  compensation  to  the  Post- 
naitar-General  and  the  local  authority  for  any  loss  or 
damage  which  he  or  they  may  incur  by  reason  thereof , 
and  in  addition  thereto  they  shall  be  liable  to  a  penalty 
not  exceeding  101.  for  every  such  default,  and  to  a 
daily  penalty  not  exceeding  51.  Provided  that  the 
undertakers  shall  not  be  subject  to  any  such  penalties  as 
aforesaid  if  the  court  having  cognisance  of  the  case 
ihall  be  of  opinion  that  the  case  was  one  of  emergency, 
sod  that  the  undertakers  complied  with  the  require- 
menti  of  this  section  so  far  as  was  reasonable  under  the 
droumstances.  Nothing  in  this  section  shall  exempt  the 
sndertakers  from  any  penalty  or  obligation  to  which 
thsy  may  be  liable  under  this  order  or  otherwise 
bj  law  in  the  event  of  any  telegraphic  line  of  the 
Postmaster-General  being  at  any  time  injuriously 
affected  by  the  undertakers'  works  or  their  supply  of 
eneigy. 

Bhiress  Will,  K.O.  (Daldy  with  him)  for  the 
^^pellants. — This  oase  is  not  governed  by  White- 
ehapel  Board  of  Work$  v.  Crow  (84  L.  T.  Rep. 
595),  as  the  learned  magistrate  assumed.  The 
point  that  arises  is  whether  the  respondent,  who 
18  the  district  surveyor,  is  entitled  to  notioe  from 
the  appellants  when  they  are  going  to  oonsttnct 
a  stroet  box.  Sect.  145  of  the  London  Building 
Act  18d4  (57  &  58  Vict.  c.  ocxiii.)  does  not  apply 
to  a  street  box  of  this  kind,  and  therefore  notice 
need  not  be  given.  In  Whiteehapel  Board  of  Works 
v.Crow  {sup,)  it  seems  to  have  been  admitted 
that  a  street  box  was  within  the  section,  but  we 
deny  that  it  is.  That  case  is  distinguishable  on 
several  grounds.  There  the  local  authority,  who 
were  the  appellants,  were  the  makers  and  owners, 
and  so  if  their  contention  had  been  upheld  they 
would  have  been  the  judges  in  their  own  case. 
That  condition  of  affeirs  does  not  arise  here.  In 
Whiteehapel  Boa/rd  of  Works  v.  Croto  (sttp.)  the 
provincial  order  was  made  before  the  London 
Building  Act  1894,  but  here  the  provisional  order 
was  not  made  until  1899.  The  public  are  amply 
protected,  as  the  plans  have  to  be  sent  to  the 
rostmaster- General  and  the  local  authority,  and 
should  any  dispute  arise  as  to  the  construction  of 
the  street  box,  there  is  an  appeal  to  the  Board  of 
Trade. 

Avory,  K.O.  (BowseU  with  him)  for  the  respon- 
dent—[Lord  Alvbbstonb,  O.J. — Owing  to  the 
difference  of  opinion  in  Whiteehapel  Board  of 
Works  V.  Crow  {sup,)  we  should  like  this  case 
argued  on  its  merits.]  That  case  governs  this 
one,  and  is  quite  indistinguishable.  N'o  clause  in 
the  provisional  order  is  inconsistent  with  or  ousts 
the  jurisdiction  of  the  district  surveyor.  The 
local  authority  are  to  have  notice  because  they  are 
the  highway  authority  and  they  cannot  interfere 
with  the  actual  construction  of  the  street  box. 
The  Postmaster- General  is  to  have  notice  so  as  to 
protect  the  telegraph  cables  and  works.  These 
boxes  are  clearly  within  the  London  Building  Act 
18d4,  and  although  the  provisional  order  may 
afford  protection,  that  safeguard  does  not  exclude 


the  safeguard  provided  by  notice  having  to  b^ 
given  to  the  district  surveyor. 

Shiress  WiU  in  reply. 

Lord  AxvBKSTONB,  C.J. — The  consideration  of 
the  arguments  in  this  case  has  satisfied  me  thai 
there  is  no  substantial  difference  between   this 
case  and  Whiteehapel  Board  of  Works  v.  Crow  (84 
L.  T.  Bep.  595),  and  it  has  also  satisfied  me^ 
speaking  lor  myself,  that  the  decision  in  that 
case  was  right    It  is  perfectly  true  that  the  pro- 
visional order  provides    for  a  number  of  safe* 
guards  in  the  interests  of  th.e  public,  and,  as  Mr. 
Will  has  pointed  oui^  it  does  provide  that  before 
street  boxes  can  be  constructed  notice  is  to  be 
given  to  the  road  authority  and  a  notice  given  to- 
the   Postmaster-General.     He  is  also  j^rfectly 
correct  in  saying  ih&t,  so  far  as  notioe  has  to  M 
given  to  the  road  anthority,  it  is  another  instance 
of  the   kind  of   protection  which    accompanies 
statutory  powers  to  interfere  with  the  public  right 
of  passage,  public  roads,  and  public  interests, 
because  at  the  time  of  the  Gas  Works  Clauses 
Act,  as  he  has  truly  said,  yon  could  not  l&j  mains 
in  the  street  without  communicating  with  the 
public  authority,   and  those  powers  nave    been 
given   to  electric  lighting  companies.     But  he 
says  that  because  von  find  that  the  street  boxee 
must  be  practically  constructed  in  accordance 
with  a   plan  approved  of   by    the  Postmaster- 
General  and  the  local  authority,  that  b^  implica- 
tion excludes  the  application  of  the  sections  of  the 
Building  Act.    Upon  the  broad  argument  that 
they  must  be  excluded  because  you  nave  to  obey 
the  directions  of  those  two  persons,  seems  to  me 
to  be  an  argument  which  to  a  certain  extent 
defeats  itself,  because  it  might  be  said  that  if  the 
two  authorities   which  were  contemplated    dis- 
tinctly— ^namely,    the   local   authority   and   the 
Postmaster- (j^neral--differed,  you  would  have  to 
obey  either  of  them,  or,  if  you  possibly  could^ 
obey  both  of  them.     It,  however,  seems  to  me 
that  that  kind  of  argument  loses  sight  of  the  real 
ground  for  the  insertion  of  these  sections.    These 
sections  are  not  inserted  because  you  are  to  obey 
one  or  obey  the  other,  but  that  the  persons  who 
have  to  consider  public  interests  will  have  an 
opportunity  to  exercise  their  judgment  so  far  as 
their  interests  are  concerned,  or,  in  other  words» 
the  Postmaster-General  is  to  have  notice  to  see 
that  the  telegraph   cables  and  other  post-office 
rights   are  not   interfered    with,  and    the  road 
authority  was  to  have  notice  t^t  it  may  see 
that  the  surface  of  the  road  is  not  interfered 
with,  and  is  not  in  their  view  rendered  dangerous. 
That  leaves  the  remaining  consideration  whether 
or   not  the   sections   of    the   London    Building 
Act   apply    to    this  case.    With  regard  to  the 
structure  itself,  it  is  found  by   the  magistrate 
that  it    was  a  ** building,  structure,  or  work" 
within    the  meaning  of   sect  145  and  sect   72» 
and   I    think    we   are    bound    by    that.      But 
I  wish  to  say  that  there  was  ample  evidence  on 
which  the  magistrate  could  come  to  the  conclu- 
sion at  which  he  arrived.    This   is  a  chamber 
underneath  the  street  in  which  people  can  stand. 
I  think  it  is  some  7ft  or  8ft.,  or  even  greater 
depth,  in  which  there  are  pipes  and  mains,  so 
that  there  is  a  sort  of  cellar  or  chamber  in  which 
this  work  b  carried  on,  so  I  have  no  doubt  that 
is    a  construction    under  a  public  way.      That 
being  so,  why  should  not  the  interest  of  the 
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person,  the  district  suryeyor  whose  duty  it  is  to 
aafegnajrd  the  public,  be  protected  by  notice 
being  given  to  him  P  As  was  pointed  out,  ques- 
tions of  footings  at  a  considerable  depth,  and 
questions  of  wails  which  will  support  the  earth  at 
the  sides,  are  matters  which  the  cUstrict  surveyor 
would  have  special  knowledge  of,  and  which  he 
would  have  to  consider  in  connection  with  an 
ordinary  cellar  under  the  footway.  To  say  there 
is  no  need  for  him  to  consider  it  because  the 
Postmaster-Greneral  will  have  looked  at  it  from 
the  point  of  view  of  the  telegraph  cables,  and 
the  road  authority  will  have  loolcea  at  it  from  the 
point  of  view  of  the  survejor  of  the  road,  only 
eeems  to  me  to  lose  sight  of  the  reason  for  the 
4ur^ment  that  these  notices  should  be  given.  I 
thmk  the  case  is  identical  in  all  material  points 
with  Whiieehomel  Board  of  Worke  v.  Grow.  I 
see  no  reason  lor  giving  efiEect  to  the  argument 
that  this  proviaion^  order  terminates  the  matter. 
Upon  this  order  itself  I  see  no  reason  why 
notice  should  not  be  ^ven  to  the  district  surveyor, 
in  order  that  he  might  have  the  opportunity  of 
safeguarding  the  interest  which  it  is  his  duty  to 
eafeguard.  I  give  this  decision  with  regard  to 
the  structure  in  this  case,  and  I  do  not  d^  with 
those  cases  which  Mr.  Will  savs  have  not  yet 
been  brought  within  the  Act,  which,  for  ought  I 
Imow,  may  not  be  structures  at  all,  and  which 
may  be  mere  boxes  and  holes  which  have  quite  a 
•different  construction  in  fact.  I  therefore  come 
to  the  condusiiHi  that  the  decision  of  the  magis- 
israte  is  right,  and  that  this  appeal  should  be 
dismissed. 

Wills,  J. — I  am  of  the  same  opinion  upon 
both  heads  which  have  been  disposecl  of.  As  to 
idiis  being  a  structure  within  the  meaning  of  the 
Act,  I  cannot  see  how  it  is  possible  to  come  to 
Any  other  conclusion,  whether  you  regard  it  as  a 
question  of  fact  or  a  question  A  law.  As  to  the 
remaining  question,  which  is  the  more  important 
one,  at  &Bt  sight  the  argument  of  Mr.  Will  is 
taking,  that,  inasmuch  as  under  .the  provisional 
-order  which  has  been  confirmed  and  made  an  Act 
of  Parliament,  no  work  of  this  kind  can  be 
executed  in  accordance  with  the  plan  which  has 
been  approved  of  by  the  Poetmaster-General  and 
itbe  local  authority,  if  the  district  surveyor  came 
to  a  different  conclusion  with  regard  to  what  was 
necessary,  and  to  a  conclusion  which  clashed 
with  that  of  the  Postmaster-General  and  the 
local  authority,  there  would  be  a  deadlock,  and, 
therefore,  it  is  to  be  presumed  that  that  is  not 
intended  as  a  possibili^  contemplated  by  the  Act 
•of  Parliament.  But  legislation  of  this  kind  is 
practical,  and  practioaJly  I  should  think  there 
would  be  no  sort  of  difficulty.  It  may  very  well 
be  that  from  the  Postmaster-General  s  point  of 
yiew  something  which  the  district  surveyor  would 
be  indifferent  about  may  be  insisted  upon,  and 
rightly  insisted  upon,  and  it  might  be  that  that 
would  clash  with  the  plan  which  was  approved  by 
the  district  surveyor.  Then  what  would  be  the 
result  P  The  result  would  simply  be  that  those 
who  were  interested  would  put  their  heads 
together  and  would  hit  upon  some  device  which 
would  eatisfy  all  the  three  authorities ;  and  it  is 
to  be  observed  preoisely  the  same  difficulty  would 
.arise  within  the  area  of  the  13th  section,  sab- 
eection  (e),  of  the  Provisional  Crder  Oonfirma- 
tion  Act,  because  there  the  one  approval  which  is 
necessary  is  not  the  approval  of  the  Postmaster- 


General,  nor  the  approval  of  the  local  authorily, 
but  it  is  the  joint  approval  of  both.  That  im- 
plies that  before  the  joint  approval  can  be  given 
these  two  authorities  must  agree  upon  something 
in  common  which  will  protect  botn  the  interests 
they  have  to  look  after.  It  does  not  seem  to  me 
it  introduces  any  practical  difficulty  that  a  third 
authority  has  to  oe  satisfied  also.  I  can  see  no 
reason  whatever  for  distinraishing  this  case  from 
the  case  which  has  already  been  decided.  I  am 
bound  to  say  that  after  having  carefully  con- 
sidered it,  1  come  to  the  conclusion  that  the 
judgment  in  the  case  of  Whiteeha/pel  Board  cf 
Worhs  V.  Crow  was  rights  and  that^  it  was  the 
decision  I  should  have  given  myself  if  I  had  had 
the  same  question  before  me. 

Channbll,  J. — ^I  am  of  tiie  same  opinion.  It 
is  clear  beyond  any  possible  doubt  that  this  was 
a  **  structure "  to  which  the  provisions  of  the 
London  Building  Act  would  apply  if  there 
was  nothing  to  alter  them  or  to  take  them 
away.  Then  you  have  a  subsequent  provisional 
order,  that  has  the  effect  of  an  Act  of  Parlia- 
ment^ dealing  with  the  special  matter  of  these 
boxes.  K  the  provisions  of  that  order  had  been 
inconsistent  with  the  provisions  of  the  other 
Act  being  in  substance  in  relation  to  a  special 
matter,  that  would  have  had  the  effect  of  supply- 
ing pro  tanto  as  far  as  regards  this  subject- 
matter  the  provisions  of  the  general  Act,  but  I 
no  not  thinic  they  are  necessarily  inconsistent. 
It  has  been  said  that  each  of  these  different 
approving  authorities  is  entitled  to  have  those 
things  put  into  this  box  which  are  necessary  for 
the  protection  of  those  interests  which  it  has  got 
to  look  after.  It  is  not  to  be  supposed  that  the 
other  people  would  object  to  the  provisions  for 
the  protection  of  the  other  authority,  although 
they  may  not  happen  to  be  required  for  their  own 
purposes  and  be  things  that  otherwise  would  not 
require  to  be  done.  There  is  no  evidence  that 
there  would  be  any  difficulty  at  alL 

Appeal  dUmiased, 
Solicitors :  Fladgaie  and  Co. ;  W.  A.  Blaadand. 


Friday,  May  15, 1903. 

(Before  Lord  ALyB&STONi,  O.J^  Wills  and 

Channbll,  JJ.) 

Bbx  V,  CoBNWALL  Justiobs  ;  E»  parte  Asasss- 

MBNT  COMMITTBB  OF  ST.  AU8TBLL*8  UNION.  (a) 

Bating -^Appeal  to  quarter  sessiont  —  Order  of 
special  aeasioiM  as  to  costs — Power  of  quarter 
sessions  to  alter — Pa/rochial  Assessment  Act  1836 
(i^  &  1  WiU,  4,  0.  96),  ss.  6,  7—- Mandamu*- 
Beque$t. 

On  a  robing  appeaX  to  qua/rter  sessions  from  em 
order  of  special  sessions,  the  cowrt  of  quoHer 
sessions  has  power  to  deal  wi^  the  costs  at  tte 
special  sessions  by  virtus  of  seet,  ^  of  the 
Parochial  Assessment  Act  IdSo. 

It  is  sufieient  thai  an  appUccuUfor  a  maadamns 
should  haive  asked  the  court  below  to  exercise  its 
jwrisdietion  in  ihe  matter,  without  having  askei 
for  a  particular  order, 

Causb  shown  against  a  rule  nisi  for  a  mandam'se 
calling  upon  the  General  Quarter  Sessions  for 

the  County  of  Cornwall  to  hear  and  determine 

- 

(«)  Bsported  ky  W.  ]>■  B  flSABjwT,  Biq.,  BMtller  rt  Ism. 
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aooording  to  law  and  pnnuant  to  the  statates  in 
that  beluJf  the  matter  of  an  application  bj  the 
issesBment  oomndttee  of  St.  AnsteU's  Union  in 
that  oonnty  for  an  order  that  the  respondent  in 
a  certain  appeal  from  special  sessions  should  pay 
to  Gae  assessment  committee  their  costs  in  the 
prooeedines  at  snch  spedal  sessions. 

Jane  Undercook  haying  been  assessed  in 
nspeot  ol  the  Oomish  Arms  at  52Z.  gross  and 
^I.  rateable  applied  to  the  justices  at  special 
sessions,  who  rednced  the  figures  to  SSL  and  292. 
lespBctively,  and  gave  the  appellant  the  costs. 

The  assessment  committee  thereupon  appealed 
to  quarter  sessions,  who  reversed  the  order  of 
special  sessions  and  restored  the  former  assess- 
Bient  with  costs  of  such  apf^al,  but  they  were 
of  opinion  that  tiiey  had  no  jurisdiction  to  give 
the  assessment  committee  the  cost  of  the  appli- 
cation at  special  sessions  or  d^riye  Jane  Sander- 
cook  of  uie  costs  given  her  by  the  special 
sessions. 

By  the  Parochial  Assessment  Act  1836  (6  &  7 
Will  4,  c.  96),  s.  6 : 

And  be  it  enaoted  that  the  jostioes  aoting  in 
aod  for  every  petty  seeaions  division  ■hall  fonr  times 
si  leeat  every  year  hold  a  speoial  seesions  for  hear- 
inf  appeals  against  the  rates  of  the  several  parishes 
ifithin  their  respective  divisions,  and  shall  canae 
public  notice  of  tiie  time  and  place  when  and  where 
BDch  special  sessions  will  be  holden  to  be  affixed  to 
or  near  to  the  door  of  the  parish  church  of  the  said 
parishes  tirentj-eight  days  at  least  before  the  hold- 
ing of  the  same,  and  snoh  special  sessions  shall  and 
naj  be  adjourned  from  time  to  time  by  the  jnatioes  there 
present  as  they  may  think  fit,  and  at  such  special  or 
adjonmed  sessions  tiie  jostices  there  present  shall  hear 
and  determine  all  objections  to  any  snch  rate  on  the 
gnmnds  of  ineqnality,  nnfaimees,  or  incorrectness  in  the 
valuation  of  any  hereditaments  incladed  therein,  which 
dsoisum  shall  be  binding  and  conclusive  upon  the 
parties,  unless  the  person  or  persons  impugning  such 
deeision  shall  within  fourteen  days  after  the  same  shall 
have  been  made,  cause  notice  to  be  given  in  writing  of 
his  or  her  or  their  intention  of  appealing  against  such 
decision,  and  of  the  matter  or  cause  of  such  appeal  to 
the  person  or  persons  in  whose  favour  such  decision 
shall  baye  been  made,  and  within  fiye  days  after  giving 
such  notice  shall  enter  into  a  recognisance  before  some 
justice  of  the  peace  with  sufficient  securities,  conditioned 
to  try  such  ^;>peal  at  the  then  next  general  sessions  or 
quarter  sessions  of  the  peace  which  shall  first  happen, 
aod  to  abide  the  order  of  and  i>ay  such  costs  as  shall  be 
awarded  by  the  justices  at  snoh  quarter  seesions  or  any 
adjournment  thereof;  and  such  justices  upon  hearing 
and  finally  determining  such  matter  of  appeal  shall  and 
may  according  to  their  diacretion  award  such  costs  to 
the  party  or  parties  appealing  or  appealed  against  as 
thqr  shall  think  proper,  and  their  determination  in  or 
eonoeming  the  premises  shall  be  conclusive  and  binding 
on  all  parties  to  all  intents  and  purposes  whatsoever  : 
Ph>Tided  always  that  no  such  objection  shall  be  inqTiired 
into  by  the  said  justices  in  speoial  sessions  unless  notice 
cf  BDch  objection  in  writing  tmder  the  hand  of  the  com- 
oomphunant  shall  be  given  seven  days  at  least  before 
the  day  appcrfnted  for  such  special  sessions  to  the  ool- 
Mor,  overseers,  or  other  persons  by  whom  such  rate 
was  made :  Provided  also,  that  the  said  justices  in  special 
Nssion  shall  not  be  authorised  to  inquire  into  the 
liability  of  any  hereditaments  to  be  rated,  but  only  into 
the  troe  value  thereof,  and  into  the  fairness  fk  the 
sffioont  at  which  the  same  shall  have  been  rated. 

And  by  sect.  7  : 

And  be  it  enacted  that  the  justices  present  at  any  such 
spedal  or  adjourned  sessions  shall  for  the  aforesaid  pnr- 


'  pose  have  all  the  powers  of  amending  or  quashing  any 
such  rate  so  objected  to  of  any  parish  or  other  district 
within  their  division  and  likewise  of  awarding  cos|b  to 
be  paid  by  or  to  any  of  the  parties  and  of  recovering 
such  costs  which  any  Oonrt  of  Quarter  Sessions  of  the 
peace  has  upon  appeals  from  any  such  rate  except  ae 
herein  excepted  :  Provided  always  that  no  order  of  the 
said  justices  shall  be  removed  by  certiorari  or  otherwise 
into  any  of  His  Majesty's  courts  of  record  at  West- 
minster: Provided  also,  that  nothing  in  this  Act 
contained  shall  be  constirued  to  deprive  any  person  or 
persons  of  the  right  to  appeal  against  any  rate  to  any 
court  of  general  or  quarter  seesions :  Provided  also,  that 
no  order  of  the  said  justices  in  special  sessions  shall  be 
of  any  force  pending  any  appeal  touching  the  same 
subject-matter  to  the  court  of  general  or  quarter 
sesaions  of  the  peace  having  jurisdiction  to  try  such 
appeal  or  in  opposition  to  the  order  of  any  such  court 
upon  such  appeal 

/.  A.  Foote,  E.G.  (W.  T.  Lawrance  with  him) 
showed  cause  against  the  rule. — There  is  a  pre- 
liminary objection  to  this  rule.    There  is  a  dispute 
as  to  what  was  asked  for  before  the  quarter  sessiona 
by  the  assessment  committee — ^namely,  whether 
the  costs  which  were  to  be  paid  to  the  respondent 
Sandercock  by  the  order  <d  the  special  sessiona 
should    now    be   paid    by    the    respondent^    or 
whether  in  addition  to  that  it  was  asked  that  the 
respondent  should  pay  in  addition  to  her  costs  at 
special  sessions  the  assessment  committee's  costs 
as  well.    [B/yde, — The  assessment  committee  did 
ask  for  an  order  on  both  points,  but  it  was  stated 
that  if  the  quarter  sessions  were  willinfi^  to  vary 
the  order  of  special  sessions,  so  that  the  assess- 
ment committee  need  not  pay  the  respondent's 
costs  at  special  sessions,  they  would  not  ask  that 
the  respondent  should  pay  the  assessment  com- 
mittee's costs  at  special  sessions.]    If  that  is  so, 
the  rule  is  inaccurately  drawn  up,  for  as  drawn 
it  asks  that  the  respondent  should  pay  the  assess- 
ment committee's  costs  at  speoial  sessions.    It  is 
now   admitted   that  the  assessment  committee 
offered  at  quarter  sessions  to  take  less  than  they 
are  now  asking  for,  and  so  there  has  been  no 
definite  and  c^tain  request  for  that  for  which  the 
mandamus  is  asked.     In  Beg,  v.   BrUtol   andt 
Exeter  Bailway  (4  Q.  B.  162;  3  G.  &  D.  384)  Lord 
Denman  said,  at  p.  170 :  *'  It  is  clear  that  this 
objection  must  prevaiL    The  meaning  of  what 
was  said  in  Bex  y.  Brecknock  and  Abergavennu 
Canal  Company  (4  N.  &  M.  871;  3  A.  &  E. 
217)  is  that  there  must  have    been  a  distinct 
demand  of  that  which  the  party  moving  desires 
to  enforce."    In  Bex  y.  Brecknock  and  Aherga^ 
venny  Canal  Company  (eup.)  Lord  Denman,  at 
p.  222,  said :   "  We  cannot    grant  a  mandamue 
unless  there  has  been  a  distinct  refusal,  and  here 
I  think  there  has  not."    As  to  whether  quarter 
sessions  on  an  appeal  can  var^  the  order  of  special 
sessions  as  to  costs  there  is  no   actual  direct 
authority.    The  question  arises  under  sect.  6  of 
the  Parochial  Assessment  Act  1836,  which  creates 
special  sessions.     [He  referred  to  the  section.! 
The  costs  mentioned  there  refer  to  the  costs  of 
the  appeal  to  quarter  sessions^  and  the  section  is 
silent  as  to  the  costs  at  special  sessions.    All  that 
the  quarter  sessions  can  do  is  to  reverse  the  order, 
but  not  vary  it  as  to  the  costs.    In  rating  appeals, 
costs  may  be  given  under  the  Poor  Relief  Act  1743 
(17  Geo.  2,  c.  38),  s.  4,  and  the  Quarter  Sessions 
Act  1849  (12  &  13  Vict.  c.  45),  s.  5 ;  but  neither  of 
those  sections  is  as  wide  as  sect.  6  of  the  Paro- 
chial Assessment  Act  1836.     No  one  has  ever 
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suggested  that  the  ooets  hefore  the  asBessment 
committee  oould  be  ^ven  on  a  sucoessf ol  appeal 
to  quarter  eessions  which  would  be  an  analogoas 
case.  The  power  of  special  sessions  to  deal  with 
costs  is  given  bj  sect.  7  of  the  Act  of  1836.  In 
Slaughter  v.  Sunderland  Corporation  (55  J.  P. 
519)  it  was  decided  that  where  justices  in  petty 
sessions  have  stated  a  case,  the  divisional  court 
npon  the  hearing  does  not  give  to  the  successf ol 
party  the  costs  before  the  justices.  He  also 
referred  to 

Newman  v.  JoneSf  55  L.  T.  Bep.  327 ;  17  Q.  B. 
Div.  182. 

In  dealing  with  an  appeal  on  an  interpleader  issue 
from  the  County  Court  in  Gage  v.  Collins  (L.  Rep. 
2  C.  P.  381)  Willes,  J.  said:  "  The  question  then 
arises  whether  on  reversing  the  judgment  and 
ordering  a  new  trial  under  13  &  14  v  ict.  c.  61, 
8.  14,  we  set  aside  the  order  of  the  court  with 
respect  to  costs.  Different  opinions  have  been 
expressed  by  the  Courts  of  Exchequer  and 
Queen's  Bench  respecting  the  power  of  the 
Supreme  Courts  over  the  costs  of  trie  court  below 
Tinder  an  analogous  section — 19  &  20  Yict.  c.  108, 
a.  43  (2) — ^the  former,  in  Whitehead  v.  Proctor 
(3  H.  &  N.  532),  holding  that  the  superior  court 
had  power  over  them  ;  the  latter,  in  Churchumrd 
▼.  Coleman  (L.  Rep.  2  Q.  B.  18),  that  it  had  not. 
We  think  that  in  the  case  of  an  appeal  at  least, 
the  costs  of  the  court  below  must  have  been 
intended  to  be  dealt  with  as  accessory  to  the 
judgment  appealed  from,  and  that  the  judgment 
being  reversed,  the  order  for  payment  of  costs 
falls  also."  That  is  different  to  the  case  here. 
There  is  no  power  to  give  costs  to  a  successful 
appellant  in  a  case  stated  by  quarter  sessions 
{London  County  Council  v.  West  Ham  Church- 
wardens,  67  L.  T.  Rep.  363 ;  (1892)  2  Q.  B.  173). 
and  in  that  case  Lord  Esher,  M.B.  said:  "I 
accept  the  doctrine  that  at  common  law  no  court 
of  common  law  had  jurisdiction  to  give  costs  at 
all,  and  that  the  whole  power  in  those  courts  to 
give  costs  is  |^iven  them  by  statute,  and  in  such 
a  case  as  this  there  was  no  statute  which  had 
given  them  jurisdiction  to  deal  with  such  costs  as 
are  now  in  question."  In  the  present  case  there 
was  no  jurisdiction  to  give  the  costs  asked  for, 
and  the  rule  should  be  discharged. 

W.  C.  Ryde,  for  the  rule,  in  reply. — There  is 
now  no  dispute  as  to  what  took  place  at  the 
quarter  sessions.  The  rule  asks  that  the  quarter 
sessions  shall  hear  and  determine  according  to 
law,  and  if  it  is  made  absolute  then  they  can 
set  aside  the  order  with  regard  to  the  costs  if 
that  is  right  and  proper  on  the  facts.  The  words 
in  sect.  6  of  the  Parochial  Assessment  Act  1836 
are  wide  enough  to  confer  a  discretion  on  the 
qnarter  sessions  to  deal  with  the  costs  before 
special  sessions.  Clearly  the  quarter  sessions 
can  reverse  the  order  of  special  sessions,  and  if  it 
is  reversed  that  part  of  it  that  deals  with  the 
costs  is  reversed  too,  and  the  quarter  sessions 
can  make  a  proper  order  dealing  with  the  case 
and  dealing  witn  the  costs.  The  authorities 
quoted  deal  with  appeals  to  the  High  Court  from 
County  Court  judges  and  justices,  and  are  very 
different  from  app^ds  from  justices  to  justices. 

Lord  Alybbstonb,  C.  J. — ^In  this  case  a  rule  was 
moved  by  Mr.  Ryde  asking  that  the  Court  of 
Quarter  Sessions  should  entertain  and  decide 
recording  to  law  an  application  that  they  should 


make  an  order  as  to  costs  of  certain  hearines  at 
special  sessions  which  had  been  appealed  to  tiiem. 
The  point  raised  is  one  which  has  not  beeoi  decided 
before  apparently,  and  I  adopt  Mr.  Foote*fi  ex- 
pression (and  I  do  not  see  why  I  should  not  do  bo) 
that  it  is  a  point  of  interest.  The  question  la 
whether  or  not  the  Court  of  Quarter  Sessions, 
who  have  an  undoubted  right  to  deal  (and  that  is 
not  disputed)  with  the  costs  of  the  appeal  to  them, 
have  also  a  right  to  make  out  an  order  respecting 
the  costs  of  the  hearing  before  the  special  sessions, 
or,  to  put  it  more  correcti^,  in  this  particnlar 
case,  to  make  an  order  varying  the  oroer  which 
the  Court  of  Special  Sessions  has  made.  That 
depends  upon  tJie  language  of  sect.  6  of  the 
Parochial  Assessment  Act  1836,  which  Act  estab- 
lished the  special  sessions  to  be  held  four  times 
in  the  year,  and  allowed  appeals  to  those  sesaions 
on  the  ground  of  inequality,  unfairness,  or  incor- 
rectness in  the  valuation,  and  their  decision  was 
to  be  binding  and  conclusive  on  the  parties  unless 
the  person  or  persons  impugning  such  decision 
should,  within  fourteen  aays  uter  the  same 
should  have  been  made,  cause  notice  to  be  given 
in  writing  of  his,  her,  or  their  intention  of  appeal- 
ing against  such  decision,  and  of  the  matter  or 
cause  of  such  appeals  to  the  person  or  persons  in 
whose  favour  such  decision  shall  have  been  made, 
and  within  five  days  after  giving  such  notice 
should  enter  into  a  recognisance  before  some 
justice  of  the  peaoe,  with  sufficient  securities  con- 
ditioned to  try  such  appeal  at  the  then  next 
general  sessions  or  quaiter  sessions  of  the  peaoe 
which  should  first  happen,  and  to  abide  the  order 
of  and  pay  such  costs  as  should  be  awarded  by 
the  justices  at  such  quarter  sessions  or  an  adjonm- 
ment  thereof,  and  such  justices,  upon  hearing 
and  finally  determining  such  matter  of  appeal 
should  and  might,  according  to  their  discretion, 
award  such  costs  to  the  party  or  parties  appealing 
or  appealed  against  as  they  should  think  proper, 
and  their  determination  in  or  concerning  the 
premises  should  be  conclusive  and  binding  on  all 
parties  to  all  intents  and  purposes  whatsoever. 
Of  course  the  section  refers  to  costs  and  refers  to 
appeals,  and  it  is  easy  to  suggest  many  forms  of 
expression  which  would  have  made  the  case  clear 
one  way  or  the  other.  For  instance,  had  they 
been  proposing  to  deal  only  with  the  costs  of 
the  appeal  they  might  have  put  in  such  words  as 
those,  and  said,  *'the  costs  of  the  appeal,"  and 
had  they  been  proposing  to  make  it  quite  dear 
that  the  Court  of  Quarter  Sessions  should  have 
power  to  deal  with  the  costs  of  the  special  sessions 
they  might  have  inserted  words  which  suggested 
or  gave  the  court  power  to  make  such  order  as  to 
the  appeal  or  costs  as  the  court  below  might  have 
made.  Eithe/  of  those  expressions  would  have 
solved  the  doubt  on  one  side  or  the  other.  It 
seems  to  me  that,  that  being  so,  we  have  here  an 
expression  which  does  not  give  a  direct  guide,  bat 
which  I  think  myself  has  been  adopted  in  order 
to  give  a  large  discretion  to  the  court  of  quarter 
sessions  in  the  matter  which  is  before  them — ^viz., 
"and  they  shall  according  to  their  discretion 
award  such  costs  as  they  sludl  think  proper.'*  If 
YOU  look  back  at  the  questions  which  were  coming 
before  them,  it  is  not  like  a  deoision  on  a  different 
matter ;  it  is  an  appeal  from  a  previous  decision 
of  the  special  sessions  on  the  ground  of  inequality, 
unfairness,  or  incorrectness;  and  it  would  seem 
to  be  in  accordance  with  justice  if  the  words  of 
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tbe  section  do  not  prohibit  such  a  construction 
being  put  npon  them,  that  the  justices  should 
have  power  to  make  an  order  in  respect  of  costs 
which  would  in  effect  put  the  parties  in  the  posi- 
tion they  ought  to  be  in,  having  regard  to  the 
litigation.  I  certainly  think,  for  reasons  which 
Mr.  Foote  very  frankly  admitted,  that  unless  they 
have  power  to  make  some  such  order  it  would  seem 
that  tbey  could  not  make  an  order  varying  the 
order  of  special  sessions  in  the  matter  of  costs, 
and  tberexore,  to  take  this  case  merely  as  an 
example,  that  the  order  directing  the  unsuccessful 
respondent  to  receive  his  costs  which  the  success- 
ful appellant  had  been  ordered  to  pay  him  could 
not  be  varied  and  must  staud.  I  also  think 
there  is  weight — only  as  giving  a  guide  to  the 
general  construction — ^in  the  last  part  of  sect.  7, 
which  says  that  no  order  of  the  justices  in  special 
sessions  shall  be  of  any  force  pending  any  appeal 
touching  the  same  subject  matter  to  the  court  of 
^neral  or  quarter  sessions  of  the  peace  having 
jurisdiction  to  try  such  appeal,  or  in  opposition  to 
the  order  of  auy  such  court  upon  such  appeal.  I 
therefore  come  to  the  conclusion  that  under  this 
statnte,  the  Court  of  Quarter  Sessions  dealing 
with  an  appeal  on  the  same  subject  matter  was 
intended  to  be  given,  and  has  been  given,  power 
to  deal  with  the  costs  in  the  court  below  as  well 
as  the  costs  of  the  appeal,  and  the  language  of 
the  section  is  very  different  from  that  to  which  we 
were  referred  in  the  statute  20  &  21  Yict.  c.  43, 
and  therefore  no  doubt  which  has  been  raised  on 
those  cases  to  which  Mr.  Foote  called  our  atten- 
tion seems  to  me  to  be  any  guide  to  ns  on  the 
particular  matter.  Then  tbe  only  other  point 
that  arises  is  this  :  it  is  suggested  that  Mr.  Kyde 
indicated  that  he  would  be  satisfied  with  the 
lesser  of  the  two  remedies,  that  is  to  say, 
that  he  was  not  forced  to  pay  the  costs  of 
the  respondent  Sanderoock  in  the  court  below, 
but  got  off  his  own  costs.  I  do  not  think 
that  that  is  a  matter  as  to  which  anything  has 
happened  to  prevent  Mr.  Byde  from  asking  the 
court  for  what  he  asks  for  here.  He  asked  that 
the  court  should  hear  and  determine  according  to 
their  jurisdiction  what  it  thought  ought  to  be 
done  on  the  matter  of  costs,  and  he  has  moved 
his  rule  asking  for  an  order  that  they  should  hear 
and  determine  the  application  that  the  respon- 
dent Sandercock  should  pay  the  costs.  That,  in 
my  opinion,  clearly  involves  the  minor  or  con- 
sequential result  that  the  order  which  made  the 
assessment  committee  pay  the  respondent  Sander- 
cock's  costs  at  any  lute  should  be  reviewed  by  the 
Court  of  Quarter  Sessions,  and  I  think  the  greater 
includes  the  less.  Had  it  been  necessary,  we 
should  have  moulded  the  rule  accordingly.  I 
think  the  right  form  of  order  in  that  tJie  Court  of 
Quarter  Sessions  should  be  directed  to  hear  and 
determine  the  application  made  b^  Mr.  Byde's 
clients  to  vary  the  order  of  the  special  sessions  in 
tbe  matter  of  the  costs,  and  then  they  can  give 
such  relief  as  they  think  fit.  If  Mr.  Byde*s 
clients  think  fit  to  waive  any  part  of  their 
daim,  that  is  a  matter  which  we  have  nothing 
to  do  with.  I  am  of  opinion  that  the  Court 
of  Quarter  Sessions  had  jurisdiction,  and  they 
have  said  on  the  face  of  their  judgment  that 
they  would  have  entertained  the  matter  but  for 
the  fact  that  th&^  thought  they  had  not  juris- 
diction. I  thererore  think  that  the  rule  must  be 
made  absolute. 

Mao.  Cas.— Vol.  XXI. 


Wills,  J. — I  am  of  the  same  opinion.  Upon 
the  matter  of  form  I  think  Mr.  Byde's  application 
is  perfectly  right,  because  what  took  place  in  the 
court  below  amounted  to  this :  He  asked  for 
exactly  the  order  which  he  asks  for  now — that  is 
to  say,  he  asked  the  Court  of  Quarter  Sessions  to 
give  nim  the  costs  before  the  special  sessions,  but 
then  he  added :  "  If  you  make  the  smaller  order 
namely,  that  I  should  be  relieved  from  those  costs 
which  I  have  been  compelled  to  pay,  I  make  no 
request  at  all."  They  did  not  accept  that,  and 
therefore  it  is  not  a  case  in  which  he  made  no 
request,  and  I  think  he  is  remitted  to  his  own 
original  demand  to  the  quarter  sessions — ^namely, 
to  hear  and  determine  his  application  for  his  costs 
in  the  court  below.  Therefore,  I  think  he  is  not 
in  any  way  precluded  by  reason  of  his  not  having 
specincally  asked  for  the  very  thing  he  is  now 
asking  for.  Then  as  to  the  important  matter  of 
substance  here.  Yery  shortly  put  indeed,  my 
view  is  this,  that  the  language  here  is  not  suffi- 
ciently definite  to  enable  one  to  say  with  absolute 
certainty,  looking  at  the  words  which  are  used, 
whether  it  should  be  read  so  as  to  include  power 
to  deal  with  the  costs  below  or  not,  and  I  think 
either  construction  might  be  adopted  without 
doing  violence  to  the  language.  When  that  is 
the  case,  it  is  legitimate,  I  think,  to  look  at  the 
consequences  which  would  happen  in  either  one 
view  or  the  other.  If  the  view  which  has  been 
pronounced  by  my  Lord  (and  in  which  I  entirely 
agree)  is  accepted,  it  enables  tbe  Court  of 
Quarter  Sessions  to  do  complete  justice  between 
the  parties.  If  the  contrary  view  prevails,  and  if 
the  power  of  quarter  sessions  is  limited  to  deal- 
ing with  the  question  of  amount  in  that  part  of 
the  order,  it  seems  to  me  that  unless  there  is  this 
power  to  deal  with  the  costs,  the  greatest 
injustice  might  follow.  If  the  order  of  quarter 
sessions  cannot  deal  afresh  with  costs,  either  the 
order  for  costs  as  originally  pronounced  goes  with 
the  order  which  is  reversed,  or  it  stsmds  as  a 
separate  thing  with  which  they  would  have  no 
power  to  deal.  In  the  latter  case,  of  course,  the 
greatest  injustice  would  result,  and  this  case  is  an 
exact  illustration  of  it.  The  party  who  has  been 
successful  on  the  appeal,  and  who  ought  to  have 
been  successful  before  the  special  sessions,  would 
remain  liable  still  to  pay  the  costs  which  were 
ordered  to  be  paid  by  him,  when  it  was  supposed 
that  he  was  not  successful.  Of  course,  that  is  a 
great  injustice.  On  the  other  hand,  if  the  order 
as  to  costs  fails,  and  there  is  no  order  as  to  costs 
before  the  special  sessions,  almost  equal  injustice 
in  certain  cases  might  be  done.  Suppose,  for 
instance,  that  originally  the  appeal  nad  been 
against  an  assessment  of  lOOZ.,  and  supposing 
that  that  had  been  reduced,  and  then  that  the 
Court  of  Quarter  Sessions  restored  that  to  952.  or 
98Z.,  why,  it  would  be  intolerable,  under  those 
circumstances,  that  the  party  who  had  substan- 
tially succeeded  in  the  court  below,  and  had  got 
very  nearly  the  order  which  was  asked  lor 
originally  before  the  Court  of  Special  Sessions, 
should  not  be  enabled,  in  a  proper  case,  and  in 
which  the  court  saw  no  reason  to  the  contrary, 
to  ^et  his  costs;  and  it  seems  to  me  that  the 
section  for  the  purpose  of  doing  complete  jus- 
tice between  the  parties,  would  be  unworkable 
unless  it  were  to  be  construed  in  the  sense  which 
my  Lord  has  indicated.  With  the  reasons  which 
he  has  given  I  express  my  entire  agreement. 
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Channell,  J. — ^I  entirely  agree  that  as  these 
words  are  capahle  of  bearing  this  meaning,  and  as 
there  would  be  very  great  inconvenience  and 
possibly  injustice  if  we  did  not  hold  so,  we  are  justi- 
ned  in  so  holding.  Upon  the  question  of  form,  I 
should  like  to  say  a  word.  Mr.  Foote  relies 
upon  the  point  that  there  has  been  no  distinct 
demand  for  the  performance  of  what  the 
mandamtM  is  to  go  lor.  A  demand  is  necessaiy 
in  order  to  make  a  refusal  in  most  cases ;  and  a 
refusal  to  do  the  duty  is  that  which  gives  the 
jurisdiction  to  the  court  to  issue  a  mandamtui; 
and  the  duty  here  is  to  hear  and  determine  an 
application  which,  according  to  the  view  we  take 
of  the  sections,  the  court  had  power  to  entertain, 
and  which  they  refused  to  entertain  on  the  ground 
that  in  their  own  view  they  had  no  such  power. 
Then  the  mandamus  goes  to  them  not  to  make  any 
particular  order,  but  to  hear  and  determine  the 
matter,  and  make  such  order  as  in  their  discretion 
they  think  fit  and  right.  It  was  not,  therefore, 
necessary  for  counsel  at  the  quarter  sessions  to 
have  asked  for  any  particular  order  to  be  made. 
He  did  ask  for  one  order,  and  he  says  he  would 
also  have  asked  for  another  if  there  had  been  any 
chance  of  getting  it.  That  is  the  substance,  I 
think,  of  what  he  says.  But  it  is  quite  unimpor- 
tant what  he  asked  the  quarter  sessions  to  do 
provided  that  it  is  cleaj*  he  did  ask  them  to  exer- 
cise jurisdiction,  and  that  they  erroneously  held 
that  they  had  not  that  jurisdiction.  That  is 
quite  enough  to  enable  us  to  grant  the  mandamus 
in  the  form  in  which  it  is  here — namely,  to  hear 
and  determine  according  to  law  the  matter  of 
an  application,  and,  although  he  has  put  his 
application  possibly  in  terms  which  are  not 
exactly  correct,   that  is  the  effect  of  what  is 

*®^®^-  Rule  absolute. 

Solicitors :  Carthew  and  Wheeler,  for  Qraham 
and  Graham,  Fowney ;  Belh  Steward,  and  May, 
for  John  Stephens,  St.  Austell. 


Friday,  May  15, 1903. 

(Before  Lord  Alverstonb,  O.J.,  Wills  and 

Channell,  JJ.) 

WiNSBORROw  (app.)  V,  London  Joint  Stock 
Bank  Limited  (resps.).  (a) 

Metropolis — Reflector  light — **  Meat  or  offal  or 
other  matter  or  thing" — Metropolitan  Paving 
Act  1817  (57  Geo,  3,  c.  xxix,),  s.  65. 

Sect.   65   of  the  Metropolitan  Paving   Act  1817 

(inter  alia)  prohibits  any  person  from  "  hanging 

out  or  exposing,  or  causing  or  permitting  to  be 

hung  out  or  exposed,  any  meat  or  offal  or  other 

matter  or    thing  whatsoever  from    any   house, 

buildings,  or  premises  belonging  to  or  occupied 

by  them  over  any  part  of  either  of  such  pave^ 

ments  or  over  any  area  of  any  houses  or  other 

buildings  or  premises." 

Held,  that  a  reflector  light  fl^ed  by  staples  in  the 

brickwork  of  a  house  over  the  pavement  was  not 

tjoithin  the  section. 

Case  stated  upon  a  complaint  preferred  by  the 

appellant  against  the  respondents  under  sect.  65 

of  the  Metropolitan  Paving  Act  1817. 

The  following  facts  were  proved  or  admitted : — 

The   appellant  was  an  assistant    to    the  city 

(a)  Reported  by  W.  di  B  HiBBfiBT,  Eaq.,  Barrister-at-Law. 


engineer  and  surveyor  of  the  city  of  West- 
minster, and  was  acting  as  complainant  with 
the  authority  of  the  mayor,  &c.,  of  the  city,  who 
are  the  authorities  having  the  control  of  the 
pavements  therein. 

The  respondents  were  the  owners  and  occupiers 
of  certainpremises  at  the  comer  of  Yictoria-street 
and  New  Tothill-street,  known  as  No.  22,  Victoria- 
street,  in  the  city  of  Westminster. 

The  respondents  had  caused  and  permitted  to 
be  hu^  out  from  the  front  of  the  premises  facing 
New  Tothill-street  three  reflector  lights,  which 
are  appliances  made  of  glass  set  in  a  framework, 
used  for  increasing  light  in  dimly-lighted  rooms,  in 
such  a  manner  as  to  hang  over  the  foot  pavement 
in  New  Tothill-street  to  the  extent  of  about  4ft. 
and  at  a  height  of  about  15ft.  above  such  pave- 
ment. The  reflector  lights  were  fixed  into  the 
brickwork  of  the  building  by  "  lugs  "  or  "  staples.'' 
They  were  not  in  the  magistrate's  judgment 
'*  unsightly "  (see  judgment  of  Day,  J.  in  wyatt 
V.  Gems  (69  L.  T.  Rep.  456 ;  (1893)  2  Q.  B.  225), 
and  he  did  not  consider  that  they  were  dangerous 
to  the  public. 

No  evidence  on  the  question  of  danger  was 
given  by  either  side. 

The  three  reflector  lights  had  been  completely 
fixed  and  hung  out  from  the  premises  in  the 

?osition  described  continuously  since  the  17th  Feb. 
899,  and  were  on  the  21st  March  1902  hanging 
out  as  above  described,  and  so  remained  con- 
tinuously until  the  12th  Aug.  1902. 

On  the  21  st  March  a  notice  in  writing  dated 
the  18th  March  1902  and  signed  by  John  Kant, 
the  town  clerk  of  the  city,  under  the  authority 
and  on  behulf  of  the  mayor,  Slo.,  of  the  city,  was 
served  upon  the  secretary  of  the  respondents,  at 
the  head  office  of  the  respondents  at  5,  Prinoes- 
street,  requiring  the  respondents,  in  pursuance  of 
sect.  65  of  the  Act,  to  forthwith  remove  the  three 
reflector  lights. 

The  respondents  did  not  obey  the  require- 
ments of  the  notice,  nor  was  any  step  taken  by 
them. 

On  the  hearing  of  the  summons  two  points  were 
raised  by  counsel  on  behalf  of  the  respondents : 
(1)  That  the  reflector  lights  were  not  "  matters 
or  things  "  within  the  meaning  of  those  words  in 
that  part  of  sect.  65  of  the  statute  which  pro- 
hibits any  person  from  "  hanging  out  or  exposing^ 
or  causing  or  permitting  to  be  hung  out  or 
exposed,  any  meat  or  o9al  or  other  matter  or 
thing  whatsoever  from  any  house  or  houses  or 
other  buildings  or  premises  belonging  to  or  occa- 
pied  by  them  over  any  part  of  eithei*  of  spch 
pavements  or  over  any  area  or  areas  of  any  houses 
or  other  buildings  or  premises  " ;  and  (2)  that  the 
prosecution  of  the  alleged  offence  charged  in  and 
by  the  summons  was  barred  by  sect.  11  of  the 
Summary  Jurisdiction  Act  1848  by  lapse  of  time. 

The  magistrate  decided  in  the  respondents' 
favour  on  the  first  of  the  points  mentioned  above, 
and  he  accordingly  upon  that  ground  dismissed 
the  summons.  He  decided  the  second  of  the 
above  points  in  favour  of  the  appellant. 

Avory,  E.C.  and  Bodkin  for  the  appellant. 

Macm,orran,  K.G.  and  Sugh  Fraser  for  the 
respondents. 

Lord  Alverstonb,  O.J. — I  think  that  the 
decision  of  the  magistrate  was  quite  right.  The 
summ6n8  was  under  sect.  65,  and  by  that  section 
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Be  Application  by  Francis  and  others. 


[KB.  Div. 


it  IB  provided  that  if  any  person  shall  hang  out 
or  expose,  or  cause  or  permit  to  he  hung  out  or 
exposed,  any  meat  or  offal  or  other  matter  or 
thing  whatsoever  from  any  house  or  premises 
occupied  hr  him  over  any  part  of  the  pavement 
he  is  to  be  liable  to  a  penalty.  It  is  a  contradic- 
tion of  terms  to  say  that  these  reflectors  were  hung 
out.  The  section  refers  only  to  things  which  are 
temporarily  hung  out  and  to  removable  things. 
These  reflector  lights  were  not  hung  out  from 
the  house,  but  were  fixed  to  the  walls.  I  am  of 
opinion  that  these  reflector  lights  do  not  come 
within  the  section  and  the  appeal  must  be  dis- 
missed. 

Wills  and  Channbll,  JJ.  concurred. 

Appeal  dismUaed. 

Solicitors :  Allen  and  Son  ;  Faithfull  and  Owen, 


Wedneeday,  May  20, 1908. 

(Before  Lord  Alyerstonb,  O.J.,  Wills  and 

Ghannbll,  JJ.) 

Be  Application  bt  Francis  and  othbrs.  (a). 

Copyright — Sale  of  pirated  musie — Private  house 
—  Order  to  seize  —  Musical  {Summary  Fro* 
ceedings)  Copyright  Act  1902  (2  Edw.  7, 
c.  15),  8.  1. 

A  magisirate  must  issue  {under  sect,  1  4>f  the 
Musical  {Summary  Proceedings)  Copyright  Act 
1902)  an  order  authorising  a  constable  to  seize 
vnthout  warrant  copies  of  alleged  pirated  musics 
even  although  it  appears  that  the  music  is 
being  sold  at  a  private  house. 

Such  an  order  does  not  confer  on  the  constable  the 
power  of  a  search  warrant. 

Oase  stated. 

On  the  18th  Dec.  1902  a  sworn  information  was 
laid  before  the  magistrate  that  at  a  private  house 
pirated  copies  of  musical  work  withing  the  mean- 
ing of  sect.  1  of  the  Musical  (Summary  Proceed- 
ing) Copyright  Act  1902  (2  Edw.  7,  c.  15)  were 
being  sold  privately,  and  that  the  applicants  were 
the  registered  owners  of  the  copyrights  of  which 
some  of  tbe  pirated  copies  were  infringements,  and 
the  magistrate  was  anked  to  make  an  order  autho- 
rising a  constable  to  seize  the  copies  without 
warrant,  and  to  bring  them  before  the  court  under 
the  power  conferred  by  that  section. 

The  magistrate  was  satisfied  on  the  evidence 
that  there  was  reasonable  ground  for  believing 
that  pirated  copies  of  musical  works,  within  the 
meaning  of  the  section,  of  the  copyrights  of  which 
the  appellants  were  the  owners,  were  oeing  sold  at 
the  private  house  in  question ;  but  he  declined  to 
make  the  order  asked  for,  being  of  opinion  that 
under  sect.  1  he  had  no  power  to  authorise  a 
constable  to  enter  a  private  house  to  seize  without 
warrant,  and  that  if  he  made  such  order  it  would 
confer  no  authority  on  a  constable  to  enter  a 
private  house,  and  would  be  either  inoperative  or 
induce  a  constable  to  commit  an  iUegaJ  act. 

He  arrived  at  this  decision  on  uie  following 
grounds:  (a)  That  the  wording  of  the  section 
seemed  directed  to  stopping  tne  sale  of  such 
pirated  works  by  hawkers  in  the  streets,  for 
which  purpose  the  obtaining  of  an  injunction  would 
be  too  cumbrous  a  proceeding  and  take  too  long  ; 

(a)  Reported  \xj  W.  Di  B.  Hibbibt.  Siq.,  BarriBter-at-Law. 


and  {b)  that  there  were  no  words  in  the  Act  justi- 
fying a  constable  in  entering  a  private  house,  or  a 
magistrate  in  making  any  order  which  might  be 
so  interpreted. 

Scrutton,  K.C.  and  H,  Cohen  for  the  applicants. 

H.  Sutton  for  the  magistrate. 

D,  Warde  for  the  person  against  whom  the 
order  was  asked. 

Lord  Alybrstonb,  C.J. — 1  think  this  case  must 
go  back  to  the  magistrate ;  but  as  the  case  is  impor- 
tant, I  should  like  to  express  my  reason  for  coming 
to  that  decision.  I  pointed  out  when  we  gave  judg- 
ment in  the  previous  case  of  Ex  parte  Francis 
(88  L.  T.  Rep.  176 ;  (1903)  1  K.  B.  275)  that  the 
statute  gave,  under  sect.  2,  which  was  then  before 
us,  very  valuable  rights  to  the  owners  of  musical 
copyrights.,  and  allowed  them  to  interfere  with 
the  property  of  other  people  without  the  process 
of  the  law.  I  mention  that  subject  because  it  has 
been  erroneously  suggested  that  the  effect  of  our 
decision  was  to  bring  the  Act  to  nothing.  The 
effect  of  that  decision  was  exactly  the  contrary. 
It  points  out  how  proceedings  could  be  taken,  and 
how  special  privilefires  were  given  under  this  Act 
which  would  protect  the  copyright  in  music. 
Now,  these  proceedings  are  taken  before  the 
magistrate  under  the  1st  section.  Mr.  Scrutton 
very  fairly  admitted  that  he  wanted  to  get  the 
decision  from  us  that  an  order  in  the  terms  of  the 
1st  section  would  be  e<}uivalent  to  the  terms  of  a, 
search  warrant.  It  is  in  that  respect  that  I  think 
it  very  important  that  the  true  state  of  things 
should  be  pointed  out.  When  we  are  dealing 
with  criminal  law  or  a  branch  of  criminal  law,  or 
with  a  qimsi  criminal  offence,  it  is  most  important 
if  we  are  supposed,  or  the  judge  or  the  court  is 
supposed,  to  go  contrary  to  the  principles  of 
statutory  or  common  law,  that  we,  or  the  judge, 
or  the  court,  should  go  by  the  statute  in  question. 
There  is  no  right  to  complain  of  our  decision, 
founded  on  the  plain  words  of  an  Act  of 
Parliament,  on  the  ground  that  it  does  not  go 
far  enough,  if  persons  drawing  up  the  Act  of 
Parliament  will  not  take  pains  to  have  ordinary 
questions  of  criminal  law  dealt  with  on  the  face 
of  that  Act  of  Parliament.  In  this  case  what  is 
asked  for  in  the  major  proposition  of  Mr. 
Scrutton  is  a  search  warrant.  Search  warrants 
are  perfectly  well  known  things.  They  exist  in 
fifteen  or  twenty  Acts  of  Parliament,  and  they 
are  well  known,  and  they  proceed  with  certain 
formalities  to  give  certain  rights.  If  the  persons 
who  are  minded,  very  justly  minded,  and  pru- 
dently minded,  to  protect  this  class  of  property 
desire  to  get  the  benefit  of  a  search  warrant  they 
must  either  make  it  appear  on  the  face  of  the  Act 
of  Parliament,  or  they  must  show  that  the  lan- 
guage of  the  Act  of  Parliament  puts  the  court  or 
magistrate  who  has  to  administer  the  law  into  the 
same  position,  and  shows  that  it  justifies  him  as  if 
he  was  acting  with  regard  to  a  search  warrant* 
The  words  of  this  statute  are  made  to  authorise  a 
constable  to  seize  such  copies  without  a  warrant. 
It  is  obvious  in  the  same  line  of  thought  that  I 
discussed  in  the  previous  case,  there  may  be  many 
cases  in  which  music  is  being  hawked,  carried 
about,  offered  for  sale,  when  it  could  be  seized 
under  ordinary  circumstances  without  a  search 
warrant,  and  without  the  need  of  entry  for  which 
a  search  warrant  is  necessary.  I  do  not  suggest 
that  these  words  *'  sold "  or  "  offered  for  siue " 
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are  confined  to  the  sale  by  the  hawkero  in  a 
street.  I  think  in  the  course  of  the  argu- 
ment in  the  other  case  I  pointed  out  it  was 
not  so.  Part  of  the  reason  why  we  came  to 
tiie  determination  was  that  certain  search  was 
necessary  before  the  music  could  be  destroyed ; 
but  I  am  clearly  of  opinion  that  these  words  are 
not  sufficient  to  enable  us  to  direct  the  magis- 
trate that  he  can  authorise  the  constable  to  enter 
into  the  premises  and  trespass  upon  them  as 
though  there  has  been  a  search  warrant.  On  the 
other  hand,  the  minor  claim  of  Mr.  Scrutton  was 
that  the  magistrate  should  give  the  order  for 
what  it  is  worth.  I  can  imagine  many  cases  in 
which  the  constable  would  be  able  to  protect  pro- 
perty by  having  the  order  to  seize,  without  con- 
ferring upon  him  the  power  of  a  search  warrant. 
I  think,  therefore,  the  case  must  go  back  with  a 
direction  to  the  magistrate  to  issue  the  order 
under  the  section,  and  what  powers  there  are 
under  such  warrant  or  order  we  will  consider 
when  the  question  arises.  I  only  mention  it 
because  I  remember  that  a  discussion  recently 
took  place.  It  is  contemplated  to  amend  this 
Act  of  Parliament  by  makinff  its  provisions  more 
stringent.  I  do  hope  that  Uie  persons  advising 
those  most  worthy  people  who  want  to  protect 
musical  copyright  will  nave  their  views  drafted 
by  somebody  who,  at  any  rate,  has  some  elemen- 
tary knowledge  of  criminal  law,  and  will  direct 
the  magistrates  what  rights  and  powers  are 
intended  to  be  conferred.  I  say  that  not  because 
I  mind  observations  being  made  as  to  what  the 
effect  of  our  decisions  are,  but  that  people  with- 
out any  knowledge  of  the  criminal  law  may  not 
put  down  expressions  which  the  courts  will  have 
to  construe.  I  think  the  case  should  go  back  to 
the  magistrate. 

Wills,  J. — I  agree.    I  have  nothing  to  add. 

Channell,  J. — I  agree.  I  think  the  only 
point  we  have  before  us  is  whethei*  *' offer  for 
sale  "  is  limited  to  some  such  way  as  the  magis- 
trate seems  to  suggest — ^namely,  to  sell  in  a  public 
place.  I  do  not  think  it  is  only  in  that  place 
the  magistrate  may  authorise  the  constable  to 
seize  the  copies.  I  suppose  the  order  would 
recite  that  whereas  he  hail  been  satisfied  upon 
the  evidence  that  the  copies  were  being  offered 
for  sale  at  a  certain  place.  Then  there  would  be 
authority  to  seize  those  copies,  and  he  could  seize 
those  copies  not  in  that  place  only,  but  seize  those 
copies  wherever  he  finds  them.  But  it  does  not 
involve  that  the  statute  must  authorise  the  magis- 
trate to  order  a  search  warrant  or  give  power  to 
the  consteble  to  enter  a  place  to  use  it.  How  he 
would  use  it  is  for  him  to  consider  when  he  has 

^  Case  remitted  to  magistrate. 

Solicitors:  Phillip  J.  Rutland;  The  Solicitor 
to  the  Treasury ;  Cowl  and  Co. 


Wednesday,  May  20, 1903. 

(Before  Lord  Alvbbstonb,  C.J.,  Wills  and 

Ohannell,  JJ.) 

Bex  V,  Dbumhond  and  others  ;  Ex  parte 

Saundebs.  (a) 

Certiorari  —  Justices  —  Appointment  of   cLerk — 
Judicial  or  mintsterial  act. 

An  appointment  hy  justices  of  a  clerk  is  not  an 
act  of  justices  which  is  subject  to  a  writ  of 
certiorari. 

Cause  shown  against  a  rule  nisi  for  a  writ  of 
certiorari  to  remove  an  order  of  justices,  dated 
the  26th  Aug.,  whereby  it  was  resolved  that  a 
certain  solicitor  should  be  appointed  joint  clerk 
of  the  petty  sessional  division  with  the  existing 
clerk,  tue  said  solicitor,  however,  during  the 
joint  appointment  to  be  unsalaried,  but  upon  the 
death  or  resignation  of  the  existing  clerk  the  said 
solicitor  as  survivor  to  be  sole  cierk  of  the  petty 
sessional  division  at  the  same  salary  and  subject 
to  the  same  conditions  as  those  for  the  time  being 
then  payable  and  applicable  to  the  existing 
clerk. 

The  writ  was  asked  for  on  the  following 
grounds  :  That  the  order  of  the  justices  was  not 
made  at  special  sessions;  that  the  justices  had 
no  power  to  appoint  a  clerk,  his  salary  to  take 
effect  in  the  future,  there  being  an  existing 
salaried  clerk;  and  that  the  justices  had  no 
power  to  fix  the  salary  which  is  to  take  effect 
in  future. 

Avory,  K.C.  {Bailhache  with  him)  showed  cause 
against  the  rule. — This  is  an  order  made  by 
justices  appointing  a  certain  solicitor  joint  clerc 
without  salary.  Whether  or  not  any  of  the 
grounds  alleged  are  good  for  questioning  the 
order,  this  cannot  be  done  by  applying  for  a 
writ  of  certiorari.  Certiorari  will  not  lie,  for 
this  is  a  ministerial  and  not  a  judicial  act.  He 
referred  to 

Crown  Offioe  Praotioe,  p.  115  ; 

JostioeB'  Clerks  Aot  1877  (40  &  41  Viot  o.  43). 

BoskiU,  K.C.  .{Harold  Simmons  with  him). — 
This  is  an  order  purporting  to  apj;K>int  a  clerk, 
and  is  made  by  justices.  Here  the  justices  had  a 
discretion  whether  or  not  they  should  make  the 
order,  and  where  justices  sit  as  justices  and  where 
they  have  a  discretion  whether  they  shall  make 
an  order  or  not  that  is  a  judicial  act  and  certiorari 
will  lie.  This  is  especially  so  when  the  justices 
act  under  a  statute  as  they  do  here — ^namely,  the 
Justices'  Clerks  Act  1877.    He  referred  to 

Handcock  v.  Somes,  1  £1.  &  £1.  795  ;  8  Cox  C.  C. 

172;  ' 
JRe  Hipperholme  Constablss,  5  D.  &  L.  79  ;  2  B.  C 

Bep.  98 ; 
Beg.  V.  Aberdare  Canal  Company,  14  Q.  B.  854 ; 

14  Jur.  735. 

Lord  Alyebstone,  C.J. — An  appointment  of 
this  kind  is  not  the  sort  of  act  by  justices  which 
is  subject  to  certiorari.  This  was  not  a  judicial 
act.  The  fact  that  justices  have  to  exercise  their 
discretion  is  not  the  test  whether  the  act  ib 
judicial  or  not. 

Wills  and  Channell,  J  J.  concurred. 

Bule  discharged. 

Solicitors:  Helder,  Roberts,  and  Co,;  Milner 
and  Bichford. 

(a)  Beported  by  W.  de  B.  Hsbbbei,  Eaq.,  Buriatar-ftVLaw. 
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May  15  and  18, 1903. 

(Before  Lord  Alvebbtonb,  O.J.,  Wills  and 

Ghannbll,  JJ.) 

Pbbct  (app.)  V.  Hall  (reap.),  (a) 

Bating — Lease  of  tolU^'Oeeupation  of  bridge-^ 

Liability  of  leasee. 

By  a  lease  the  Y,  Corporation  demised  to  P.  for 
three  years,  in  consideration  of  a  yearly  rent,  the 
tolls  and  tolUhouse  of  the  8,  oridge.  There 
were  certain  reservations  in  favour  of  the  cor- 
poration,  and  P.  covenanted  to  pay  the  rent, 
rates,  and  taxes  in  respect  of  the  bridge,  toll- 
house, &c. 

EM,  thai  P.  toas  liable  to  be  rated  in  respect  of 
(he  bridge. 


Oabb  stated  on  a  complaint  preferred  by  the 
respondent  against  the  appellant  for  that  he  did 
wiliullT  neglect  to  pay  a  certain  poor  rate  to 
which  he  h£^  been  dmy  rated  and  assessed. 

By  order  of  the  Qaeen  in  Council  the  city  of 
YorJE  for  rating  parposes  is  a  civil  parish,  and  one 
rate  is  now  l^d  equall;^  over  the  citv,  the  city 
accountant  being  the  cmef  assistant  of  the  over* 
seei's,  who  retain  for  the  present  the  services  of 
the  collectors  acting  according  to  the  respective 
rate  books  continued  in  the  several  districts 
comprised  within  as  many  ancient  parishes,  and 
the  respondent  is  one  of  those  coUecbors. 

Two  rate  books  were  put  in  evidence  showing 
a  rate  of  Ss,  6d.  in  the  pound  allowed  by  the 
justices  on  the  24tb  April  1902,  containing  two 
entries  against  the  appellant's  name  as  follows : 


Name  of  Ooenpier. 

Nuntt  of  Owner. . 

DeieriptlGn  of  Property. 

Situation  of  Property. 

QroBa  Beotal. 

Batoftble  Value. 

Pfftsy,  JAni68 

Feray.  James 

York  Corporation... 
York  OorpofatioD... 

Skeldergate  Bridge... 
Bridffe 

St.  George's  Field. 
Skeldenrate  

^714 
^714 

^6571 
^6571 

The  rate  had  been  demanded. 

The  appellant  paid  on  the  31st  Jan.  1902  with- 
ont  prot^  the  second  instalment  of  a  prior  rate 
oiM.6d,  in  the  pound  laid  in  Oct.  1901  on  a 
smaller  rent  payable  by  the  prior  lessee. 

The  appellant  had  been  before  the  aaaeaament 
committee  on  aeveral  occasions,  but  had  received 
their  decision  to  uphold  the  assessment  too  late 
to  allow  notice  of  the  appeal,  which  he  alie|fed 
hiB  intention  to  prosecute,  being  given  in  time 
for  the  Michaelmas  quarter  sessions  then  ensuing. 

On  behalf  of  the  appellant  it  was  contended 
that:  (a)  The  rate  was  bad  on  the  face  of  it 
hecauae  he  was  rated  in  reapect  of  the  bridge,  and 
that^  as  app^ured  by  his  lease,  he  was  not  the 
occupier  of  the  bridge ;  {b)  the  mode  of  assess- 
ment was  irregular,  the  rate  being  divided  and 
having  been  demanded  in  two  parts ;  (c)  on  the 
ground  of  parochiality,  the  rate  having  been  laid 
m  two  parishes  in  respect  of  the  one  bridge. 

On  the  part  of  the  respondent  it  was  contended 
that  on  the  evidence  produced  the  overseers  were 
entitled  to  a  distress  warrant. 

The  attention  of  the  justices  having  been 
called  to  Beg.  v.  Hammersmith  Bridge  Company 
(15  Q.  B.  369),  Bex  v.  Eyre  (12  East.  416).  Bex  v. 
Snowden  (4  B.  &  Aid.  713),  Beg,  v.  Bedminster 
Union  (34  L.  T.  Bep.  795),  Governors  of  Bristol 
Poor  V.  Wait  (1  A.  &  £.  264),  they  were  of  opinion 
that  the  court  must  grant  the  distress  warrant  on 
the  ground  that,  by  sect.  2  of  41  (>eo.  3,  c.  23, 
they  were  required  to  grant  such  a  warrant,  and 
that  in  their  judgment  none  of  the  objections 
raised  could  prevail  against  their  so  doing,  inas- 
much as  the  queation  of  parochiality  did  not  in 
thia  oaae  ariae,  and  the  demand  for  the  rate  in 
two  parts  was  immaterial,  and  laatly,  that  inaa- 
much  aa  Blackburn  and  Mellor,  J  J.  had  held  in 
the  oaae  of  Beg.  v.  Bedminster  Union  that  tolla 
cannot  be  atiaeMed,  the  rate  was  not  bad  on  the 
face  of  it. 

The  appellant  produced  his  lease  from  the 
Tork  Corporation  of  the  tolls  leviable  on  Skelder- 
gate Bridge  during  a  period  of  three  years  from 
the  Ist  Jan.  1902,  at  a  rental  of  14282.  a  year,  and 
containing  a  covenant  by  him  to  pay  all  rates. 
By  Uus  lease  the  corporation  demised  to  the 
appellant  the  tolls  and  the  messuage,  or  dwelling- 

(«)  BnportMl  by  W.  x>l  B.  Hibbbbt,  Eaq.,  Barrislsr-at-Law. 


house,  used  as  a  toll-house  adjoining  the  bridge, 
together  with  all  privileges  and  appurtenances 
thereto  belonging,  for  three  years,  subject  to  the 
free  passage  without  payment  of  all  the  servants 
and  vehicles  of  the  corporation,  and  to  the  bridge 
being  opened  without  compensation  at  certain 
hours  for  the  free  pasaage  of  ahipa.  A  right  of 
ingress  to  the  toll-house  and  machinery-room  for 
the  purpose  of  repairs  was  reserved  to  the  sur- 
veyor, workmen,  and  servants  of  the  corporation. 
The  lessee  covenanted  to  pay  the  rent  and  all 
manner  of  rates  and  taxes,  charges,  and  assess- 
ments whatever  payable  in  respect  of  the  bridge 
premises,  messuage  or  dwelling- house,  or  any 
part  thereof,  and  not  to  put  any  chain,  bar,  ro^, 
or  other  obstruction  across  the  bridge  or  its 
approaches,  or  any  placards  upon  it  without  the 
written  consent  of  the  town  clerk.  Further, 
persons  employed  by  the  corporation  for  doing 
repairs  to  or  lighting  the  bridge  and  its  approaches 
were  to  be  allowed  to  pasa  and  repaaa  without 
payment  of  toll. 

The  lease  was  granted  under  the  York  (Skel- 
dergate Bridge)  Improvement  Act  1875  (38  Yict. 
c.  hii.). 

W.  C.  Byde  for  the  appellant. — Under  this 
lease  no  such  righta  are  given  to  the  leaaee  aa  to 
make  him  the  rateable  occupier  of  thia  bridge. 
That  ia  a  point  which  it  ia  open  to  me  to  take  on 
thia  aummona,  for  it  ia  enough  to  diapute  the 
occupation  of  a  rateable  hereditament  within  the 
pariah.    He  referred  to 

Qavemors  of  BrUtol  Poor  v.  Wait,  1  A.  A  £.  264 

8  N.  &  M.  359  ; 
Westmirnter   Oity   Cotmcil    v.    Army    and  Navy 

Auxiliary  Supply,  20  Mag.  Gas.  619 ;  87  L.  X. 

Kep.  78 ;  (1902)  2  K.  B.  125. 

The  appellant  ia  the  grantee  or  licensee  of  incor- 
poreal rights  in  gross,  and  is  not  the  occupier  of 
the  bridge.  [Wills,  J.— You  say  that  under  the 
lease  you  do  not  occupy  the  bridge.]  That  is  so. 
If  the  entry  in  the  rate-book  includes  something 
of  which  the  person  rated  has  no  occupation, 
then  an  objection  is  rightly  taken  to  the  issue  of 
a  distress  warrant.    He  referred  to 

London  and  North- Western  Railway  Company  v. 
Buckmaater,  31  L.  T.  Bep.  835  ;  L.  Bep.  10  Q.  B. 
70. 

As  to  the  rating  of  tolls,  it  is  clear  that  they  are 
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not  rateable  per  se,  bat  are  only  to  be  considered 
as  increasing  the  value  of  the  hereditament  in 
respect  of  which  they  are  payable.    See 
Reso  Y.  Nicholson,  12  East,  330. 

It  was  laid  down  in  Bex  v.  Eyre  that  the  lessee  of 
the  tolls  of  a  public  bridge  is  not  rateable  as 
such,  whatever  rent  he  may  pay,  it  not  appearing 
that  he  was  the  occupier  of  any  local  visible  pro- 
perty within  the  parish,  nor  that  he  ^as  an  inha- 
bitant there,  deriving  profit  there  from  such  tolls, 
beyond  the  rent  paid  by  him  for  the  same,  which 
was  applicable  for  the  public  purposes  of  the 
bridge.  It  might  be  that  the  toll- house  might  be 
increased  in  rateable  value  by  reason  of  the 
facilities  which  it  affords  for  the  collection  of  tolls 
{Williame  v.  Bedminater  Unions  34 L.  T.  Rep.  795 ; 
Bex  V.  Snowden,  1  N.  &  M.  459 ;  4  B.  &  Ad.  713), 
but  here  it  is  the  bridge  itself  that  has  been  rated. 
As  to  what  control  amounts  to  occupation,  it  was 
held  in  Boohdale  Canal  Company  v.  Brewster  (71 
L.  T.  Rep.  1243 ;  (1894)  2  Q.  B.  852)  that  an  occu- 
pation  oi  land  which  is  at  all  times  subject  to  the 
control  of  the  owner  is  not  such  an  occupation  as 
to  render  the  occupier  rateable  to  the  poor.  He 
also  referred  to 

Smith  V.  Lambeth  Aaeeasment  Committee^  48  L.  T. 
Bep.  57 ;  10  Q.  B.  Div.  327. 

Alexander  Olen,  K.C.  for  the  respondent. — ^The 
appellant  is  in  the  physical  occupation  and  lesal 
possession  of  the  bridge,  and  is  rightly  rated  for 
the  bridge  in  respect  of  the  tolls.  He  referred 
to 

Beg,  V.  Paynter,  7  Q.  B.  255 ;  9  Jur.  877. 

Rights  over  a  tunnel  were  held  to  be  of  such  an 
exclusive  nature  that  there  was  a  liability  to  poor 
rate  {HaUcyn  Dieirict  Mines  Drainage  Company 
V.  Holywell  Union  and  Halkyn  Overseers  (71  L.  T. 
Rep.  818;  (1895)  A.  0.  117),  and  there  Lord 
Herschell  pointed  out  that  a  person  may  be  in 
occupation  of  land  so  as  to  oe  rateable  even 
although  the  purpose  for  which  it  is  to  be  used 
is  in  the  nature  of  an  easement.  He  also  referred 
to 

Stourbridge  Drainage  Board  v.  Seifdon  Union,  86 
L.  T.  Bep.  415  ;  66  J.  P.  372. 

The  control  which  the  appellant  had  over  this 
bridge  was  sufficient  to  make  him  rateable. 

Byde  in  reply. 

Lord  Alyerstone,  C.J. — No  one  can  say  that 
the  rating  cases  which  raise  this  class  of  question 
are  altogether  free  from  difficulty,  or  are  cases 
which  do  not  admit  of  sound  argument  on  the 
one  side  or  the  other.  I  think,  however,  that  in 
all  probability  less  regard  should  now  be  paid  to 
what  I  may  call  the  actual  form  of  the  agreement 
under  which  premises  are  occupied  than  was 
paid  in  some  of  the-  earlier  cases.  I  think  to  a 
large  extent  the  result  of  the  development  of  the 
decisions  has  been  that  it  becomes  a  question  of 
fact  to  be  arrived  at  from  considering,  of  course, 
the  deed  under  which  the  persons  occupy  and  the 
conditions  of  the  occupation,  the  subject-matter 
which  is  occupied,  and  what  may  be  said  to  be 
the  real  occupation  of  the  rateable  hereditament. 
It  was,  of  course,  not  disputed  by  Mr.  Ryde  that 
this  is  a  rateable  subject-matter.  It  is  a  bridge 
over  the  river — that  is  to  say,  it  is  an  occupation 
of  land,  and  from  that  occupation,  and  by  virtue 
of  that  occupation,  tolls  are  received.  I  need  not 
say  that  now  for  a  long  series  of  years,  although 


at  first  it  was  doubted  in  some  of  the  earlier 
cases,  it  has  been  held  ever  since  the  case  (A 
Hare  v.  Overseers  of  Putney  (45  L.  T.  Rep.  337; 
7  Q.  B.  Div.  223)  that  that  is  a  rateable  subject- 
matter,  and  is  the  subject  of  a  rateable  occapa. 
tion.    In  this  case  the  appellant  was  rated  in 
respect  of  the  bridge.    He  was  put  down  as  Percj, 
James,  under  name  of  occupier,  the  owners  beine 
the  York  Corporation,  and  under  description  <n 
property  is  in  one  case  "Skeldergate  Bridge** 
and  in  the  other  "Bridge,   Skeldergate.**     Mr. 
Ryde    relied,    and,    for    the    purposes    of    bis 
argument,    of    coui*se     was    right    in    relying, 
upon  the   terms   of    the   deed.     I   do   not  for 
a  moment  say  that,  from  the  point  of  riew  of 
conveyancing,  this  deed  demised  the  bridge  to 
the  lessee.     There  are,  of  course,  many  claases 
on  the  face  of  the  deed  which  would  purport 
to    show  what   the   corporation  was    intenoing 
to  give  was  an  easement,  or  in  the  nature  of  an 
easement,  and  not  a  demise  of  the  bridge.    There 
was  a  demise  of  the  messuage  or  dwefling-honse 
used  as  a  toll-house,  and  there  was  a  demise  of 
the  tolls  receivable  and  payable  for  and  in  respect 
of  all  the  persons  who  passed  over.    Then  there 
were  certain  restrictions  or  clauses  enabling  the 
corporation  to  open  the  bridge  (which  appears 
to  be  a  swing  bridge)  at  certain  times  for  the 
passage  of  ships.    There  was  a  covenant  by  the 
lessee  to  pay  a  yearly  rent,  and  there  was  a  cove- 
nant by  the  lessee  to  pay  land  tax  and  all  taxes, 
rates,  and  charges  and  assessments  "  which  now 
or  during  the  continuance  of  this  demise  shall  be 
charged  or  imposed  upon  or  become  payable  in 
respect  of    the  said  bridge,  tolls,  messuage,  or 
dwelling-house  and  premises  or  any  part  thereoi" 
I  do  not  wish  to  attach  any  importance  to  that 
from  the  point  of  view  of  what  I  may  call  convey- 
ancing.   I  think  it  has  some  bearing  upon  the 
real  question,  which  is.  What  is  the  view  to  be 
taken  of  the  occupation  of  the  rateable  subject- 
matter  in  such  a  case  as  this  ?    Then  there  is  a 
covenant  that  he  will  not  at  any  time  during  the 
continuance  of  this  demise  put,  place,  or  erect 
any  g^te,  rope,  chain,  bar,  or  other  obstruction 
across  the  brid^  or  its  approaches,  or  put,  place, 
or  fix  or  permit  or  suffer  to  be  put,  placed,  or 
fixed,  or  exhibited  on  the  bridge  or  tolT-boiise  or 
upon    any  part  thereof  any  placards,  bills,  or 
tnide  or  business  addresses   or  announcements 
whatever  without  the  consent  in  writing  of  the 
corporation  or  their  town  clerk  or  surveyor  for 
that  purpose  first  had  or  obtained.    Then  follow 
certain  other  clauses  giving  the  coiporation  and 
their  servants  power  to  ent»r  upon  the  bridge  for 
the   purpose    of  doing    repairs.    Those  clauses 
seem  to  me,  at  any  rate,  to  contemplate  that 
whether  you  call  it  an  easement  or  whether  yon 
call  it  a  demise^but  I  think  on  the  face  of  the 
deed  it  is  mainly  supposed  to  be  or  intended  to  be 
an  easement — ^the   lessee    goto  righte    over  the 
structure  and  riffhte  upon  the  structure  which  are 
inconsistent  witn  its  oeing  a  mere  bare  easement, 
if  in  fact  he  does  use  the  bridge  and  occupy  the 
bridge,  or  use  the  bridge  I  ought  to  say,  so  as  not 
to  b^Bf  the  question,  for  the  purpose  of  oollesting 
tolls.    Under  these  circumstances  the  question  ia 
raised   upon   an   objection   to   the   issue  of  a 
distress  warrant,  and  I  assume,  of  oourae,  for  the 
purposes  of  this  argument,  as  I  hcdd  in  the  case  of 
Westminster   City  Council  v.  Army  and   Navy 
AuxUiary  Supply  (87  L.  T.  Rep.  78 ;  (1902)  2  K  B. 
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125),  following  a  judgment  of  my  brother  Wills 
to  which  I  referred  at  the  time,  that  the  question  of 
occupation  or  non-occupation  can  be  tben  raised 
I  also  think,  for  the  reasons  urged  by  Mr.  Byde 
and  not  really  disputed  by  Mr.  Glen,  that  the 
character  of  occupation  can  be  examined  on  such 
an  application   in  order  to  see  whether  there  is 
any  rateable  occupation  or  not.    That  being  the 
nature  of  the  question  that  can  be  raised,  it  seems 
to  me  that  it  does  become  to  a  lai^  degree  a 
question  of  f aot»  whether  first  loosing  at  the 
lateable  subject-matter  and  seeing  what  kind  of 
oocopation  it  is  capable  of  and  how  it  can  be 
enjoyed,  aye  or  no,  has  there  been  an  occupation 
or  not  P    I  think  that  that  was  really  what  was 
the  effect  of  the  principle  of  the  decision  in  the 
Hoiue  of  Lords  in  the  case  of  Halkyn  District 
Mines  Drainage  Company  v.  Holywell  Union  and 
Ealkyn    Overseers   (71  L.  T.  Rep.  818;   (1895) 
A.  C.  117).    There  it  was  strenuously  contended 
on  behalf  of  the  then  respondents  that  the  deed 
only  oonveYed  an  easement  and  that  if  you  looked 
at  the  deed  alone,  the  persons  whom  they  claimed 
to  be  rateable  got  an  easement  only.  Then  it  was 
arened  on  the  face  of  the  deed  that  there  was 
only  an  easement  granted,  and  similar  clauses  to 
this— I  do  not  say  at  all  identical  clauses — but 
danses  of  the  same  kind  reserving  certain  rights 
to  the  owners  in  that  case  as  to  uie  owners  here, 
were  used  on  the  one  side  and  the  othei  as  show- 
ing either  that  there  was  an  easement  or  that 
there  w£.8  more  than  an  easement  granted.    Lord 
Herschell,  having  examined  that  kind  of  argument, 
says :  "  Upon  a  careful  consideration  of  the  terms 
of  the  deed  of  ^rant,  I  am  unable  to  adopt  the 
conclusion  that  it  ooi^erred  upon  the  respondents 
an  easement  or  rights  in  the  nature  of  an  ease- 
ment only.    I  think  that  it  gave  them  the  posses- 
sion of  Uie  tunnel  of  which  they  thus  have  the 
exolnaive  use  for  purposes  of  drainage,  and  that 
such  rights  as  remained  in  the  duke  were  only 
those   expressly   reserved  to  him,    which   were 
subordinate  to  those  possessed  by  the  company." 
I  quite  agree  that  that  enunciation  related  to  a 
particular  subject-matter,  but  when  you  endeavour 
to  apply  that  reasoning  to  a  toll  bridge,  a  bridge 
which  can  only  be  occupied  for  the  purpose  of 
taking  tolls  and  which  only  can  be  used  in  this 
way,  it  was  obvious  that  this  deed  contemplated 
the  lessee  should  use  it.  I  think  the  result  is  clear 
that  to  a  certain  extent  we  ought  to  draw  the  same 
conclusion  as  to  what  the  corporation  intended  to 
ffive  to  the  toll  lessee  under  the  terms  of  that 
deed,  not  as  a  matter  of  conveyancing  passing 
what  I  may  call  more  than  an  easement,  but 
siving  him   by  virtue  of   the   operation  of  the 
deed  that  kind  of  occupation  which  wo#ld  support 
the  rateability.    I  think  that  is  really  supported 
by  two  other  passages  in  the  judgment  oi  Lord 
Herachell :  "  It  was  strongly  contended  on  behalf 
of  tne  respondents  that  they  could  not  be  liable  to 
be  raved  inasmuch  as  they  were  not  in  exclusive 
occupation;   there   are   many    cases  where  two 
persons  may,   without  impropriety,  be  said    to 
oocnpy  the  same  land,   and    the  question    has 
sometimes   arisen   which  of   them   is  rateable. 
Where    a   person    already   in   possession   has 
given   to    another   possession   of    part    of    his 

E remises,  if  that  possesssion  be  not  exclusive 
e  does  not  seem  to  be  liable  to  the  rate,  nor 
does  the  other  become  so.  A  familiar  illustration 
of  this  occurs  in  the  case  of  a  landlord  and  his  - 


lodger.  Both  are  in  a  sense  in  occupation,  but 
the  occupation  of  the  landlord  is  paramount,  that 
of  the  lodger  subordinate."  I  have  read  that 
passage  because  I  think  it  gives  the  key  for 
coming  to  the  conclusion  that  many  of  the  cases 
to  which  Mr.  Byde  has  properly  called  our  atten- 
tion, as,  for  instance.  Smith  v.  Lambeth  Assessment 
Committee  (48  L.  T.  Rep.  57 ;  10  Q.  B.  Div.  327), 
and,  to  a  certain  extent,  London  and  North- 
Western  Railway  Company  v.  Buchma^ter  (31 
L.  T.  Rep.  835 ;  L.  Rep.  10  Q.  B.  70),  which 
undoubtedly  went  very  tar,  are  cases  which  fall 
within  what  1  may  call  the  "  lodger  "  class  where 
there  is  still  a  paramount  landlord  and  subordi- 
nate rights  given  to  the  person  who  has  got  a 
limited  interest.  Then,  havmg  made  that  observa- 
tion. Lord  Herschell  proceeded :  "  In  the  present 
case,  in  my  opinion,  on  the  true  construction  of 
the  deed,  the  possession  of  the  respondents  is 
paramount,  ana  any  rights  which  the  duke  has 
are  subordinate.  The  respondents  alone  have  the 
right  of    using  the   minerals   for    the   primary 

furpose  for  wmch  they  have  been  constructed, 
apply  that  principle  to  this  case.  Mr.  Ryde 
says  the  lessee  has  not  got  the  paramount  pos- 
session because  the  bridge  was  only  in  substitu- 
tion for  a  ferry,  and  the  corporation  can  open  it 
at  certain  times  of  the  day  to  let  ships  go  through, 
and  they  also  have  certain  rights  of  repair  and 
otherwise.  I  venture  to  think  that  his  argument 
is  not  well  founded.  Looking  at  the  subject- 
matter,  which  is  a  toll  bridge,  and  that  the  bene- 
ficial occupation  can  only  exist  in  getting  the  tolls, 
it  seems  to  me  that  uie  right  of  opening  the 
bridge  from  day  to  day,  which  is  a  burden  which 
is  imposed  upon  the  lessee,  and  the  other  rights, 
are  not  rights  which  deprive  the  toll  receiver  of 
the  paramount  possession  of  the  rateable  heredita- 
ment, qua  the  earning  power  of  the  tolls.  In  tiie 
same  way  Lord  Hersch^,  pointing  out  that  he  was 
differing  from  the  courts  below,  the  view  I  am 
endeavouring  to  express  not  having  been  presented 
to  the  courts  below,  said :  "  The  view  which  was 
presented  to  your  Lordships  that  the  respondents 
might  be  in  occupation  of  the  land,  even  though 
the  purpose  for  which  it  was  to  be  used  was 
in  the  nature  of  an  easement  does  not  appear 
to  have  been  before  them.  No  reference  was 
made  to  the  works  they  had  actually  constructed 
in  the  tunnels,  and  to  the  cases  which  I  have 
cited  which  seem  to  me  to  have  so  direct  a  bearing 
upon  the  question  to  be  determined."  I  think  the 
justices  were  right  in  coming  to  the  conclusion 
that  this  gentleman  was  the  occupier  of  the  toll 
bridge  for  the  substantial  purpose  for  which  this 
bridge  was  erected  so  far  as  rateability  is  con- 
cerned— ^namely,  the  collection  of  tolls,  and  that 
the  rights  which  were  reserved  to  the  corporation 
were  subordinate  to  the  lease,  if  I  may  use  that 
word,  or  under  the  lease,  and  did  not  deprive  the 
lessee  of  that  amount  of  occupation  of  the  toll- 
earning  structure  or  toll-earning  rateable  here- 
ditament which  would  justify  them  in  holding  he 
would  not  be  liable.  I  have  followed  with  great 
interest  the  argument  on  both  sides,  but  I  have 
come  to  the  conclusion  that  in  this  case  the 
justices  were  rights  and  while  I  do  not  wish  it  to 
be  thought  that  I  base  my  judgment  upon  it* 
I  vrish  to  point  out,  of  course,  it  is  obvious  that 
the  liability  for  the  rates  was  intended  to  fall 
upon  the  lessee,  and  that  the  beneficial  occupa- 
tion of  the  bridge  from  a  rateable  point  of  view 
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woald  depend  really  upon  what  was  the  rateable 
value  to  the  hypothetical  tenant  in  occupation  of 
the  toU-eaming  hereditament,  and  not,  as  Mr. 
Byde  was  disposed  to  argue,  a  mere  contractual 
arrangement  which  was  purported  to  be  made  by 
the  lessee  with  the  corporation.  For  these  reasons 
I  have  come  to  the  connlusion  that  the  justices 
were  right  in  holding  that  there  was  such  an 
amount  of  occupation  by  the  person  rated  as  to 
make  it  imperative  on  uiem  to  issue  a  distress 
warrant. 

Wills,  J. — I  am  of  the  same  opinion.      The 

i'udgment  of  my  Lord  expresses  in  much  better 
anguage  than  1  could  use  the  view  which  I  have 
entertained  for  some  time  of  the  case.  I  quite 
agree  that  the  lease  of  the  tolls  must  be  looked 
at  as  a  whole,  and  I  think,  notwithstanding  the 
fact  that  in  several  places  expressions  are  used  in 
the  case  which  would  not  oe  strictly  correct 
unless  there  had  been  a  demise  of  the  bridge  as 
well  as  of  the  tolls,  yet,  I  think,  looking  at  it  as  a 
whole,  there  cannot  be  any  doubt  that  the  real 
subject  of  the  demise  is  the  toll-house  and  the 

riwer  of  collecting  the  tolls.  At  the  same  time 
do  not  think  it  is  without  significance  that 
the  clause  which  attracted  my  attention  a  good 
while  ago,  and  which  I  then  called  to  the  notice 
of  Mr.  Byde,  which  deals  with  the  prevention 
of  the  lessee  of  the  tolls  exhibiting  advertise- 
ments and  putting  up  chains  and  fo  on  on  the 
bridge,  and  the  reservation  to  the  corporation  of 
the  power  of  entering  u^on  what  are  there 
called  "  the  demised  premises,'*  if  necessary  to 
remove  matters  which  might  have  been  put  up 
and  which  are  prohibited,  although  I  do  not  for  a 
moment  rely  upon  the  use  of  these  words  as 
implying  that  there  really  was  an  actual  demise 
by  way  of  conveyance  of  tbe  bridge,  yet  I  do  not 
think  that  they  are  consistent  with  the  notion 
that  there  was  no  sort  of  occupation  contemplated 
between  the  parties  of  the  bridge  itself  by  the 
lessee  of  the  tolls.  I  think  it  is  one  of  the 
circumstances  which  it  is  legitimate  to  take  into 
consideration  whether  notwithstanding  the  demise 
itself  is  only  of  limited  rights  wmch  do  not 
include  the  soil  of  the  bridge  yet  still  the  occupa- 
tion by  the  lessee  of  the  tolls  was  part  of  the 
thin^  which  was  in  tbe  contemplation  of  the 
parties,  and  without  which  the  lease  of  the  tolls 
and  many  of  these  stipulations  would  have  been 
ineffectual. 

Channell,  J.-— I  am  of  the  same  opinion.  I 
have  had  the  opportunity  since  the  court 
adjourned  of  carefully  reading  through  the 
House  of  Lords  decision  in  Salkyn  District 
Mines  Drainage  C<ym'pany  v.  RolyweU  Union  and 
HaVcyn  Overseers  (71  L.  T.  Bop.  818  ;  (1895)  A.  C. 
117),  and  1  think  it  is  impossible  that  anyone 
could  read  that  carefully  tnrough  without  seeing 
that  the  reasoning  of  the  Law  Lords  throughout 
covers  the  present  case.  There  the  contract 
between  the  parties,  so  far  as  the  rights  given  by 
the  one  to  the  other  are  concerned,  was  that  the 
duke  gave  to  a  certain  mining  company  an 
easement  over  the  property,  but  there  were  pro- 
visions throughout  the  deed  showing  that  it  was 
contemplated  that  the  de  facto  occupation  or 
possenion  of  the  property  would  be  in  the  com- 

gany,  which  had  of  right  simply  an  easement, 
^o  here  the  demise  is  the  demise  of  the  toll-house 
and  ol  an  incorporeal  hereditament,  a  right  to 


tolls.  At  the  same  time  there  are  throughoat 
the  deed  provisions  which  show  that  as  between 
these  two  parties  it  was  contemplated  that  the 
possession  in  fact  would  be,  as  everyone  sees  it 
would  be,  in  the  lessee  of  the  tolls.  He  was 
there  on  the  spot,  stopping  people  and  exercising 
the  apparent  riehts  of  this  bridge,  and  it  was 
considered  desirEU>le  to  put  in  provisions  showing 
what  the  corporation,  who  were  the  owners  of  the 
bridge,  might  do  and  what  they  might  not  do. 
It  seems  to  me,  therefore,  that  there  was  jast  tbe 
same  reason  for  saying  that  the  deed  shows  that 
the  contemplation  of  the  parties  was  that  the 
de /ac^o  possession  of  the  bridge  should  be  with 
the  lessee  of  the  toll-house  and  the  lessee  of  the 
tolls,  and  it  is  the  de  facto  possession  and  not  tiie 
tolls  which  makes  the  rateability.  It  is  a  ques- 
tion of  fact,  as  was  pointed  out  in  that  case  and 
in  other  recent  cases  in  the  House  of  Lords,  and 
it  seems  to  me  that  the  justices  were  entitled  to 
come  to  the  conclusion,  as  a  matter  of  fact»  that 
the  occupation — that  is  to  say,  the  beneficial 
occupation — was  in  the  lessee  of  the  tolls.  Not 
only  were  they  entitled  to  do  so,  but,  if  they  had 
followed  the  reasoning  in  RdUcyn  District  Iftnet 
Drainage  Company  v.  Holywell  Union  and  Halhyn 
Overseers  {sup.),  I  think  they  ought  to  have  done 
so.  They  have  done  so,  and  we  certainly  cannot 
interfere  with  it.  There  is  one  other  observa- 
tion that  I  think  ought  to  be  made — that  is.  that, 
dealing  with  it  as  if  the  question  were  fully 
before  us  as  to  whether  or  not  this  lessee  was 
rateable  for  this  bridge,  I  have  come  to  the  con- 
clusion that  he  would  be  held  to  be  rateable.  Bat 
I  think  it  is  an  d  fortiori  case  where  the  matter 
arises  upon  the  application  for  a  distress  warrant, 
because  there  it  is  only  said  that  the  visible 
occupation  is  the  test,  and  it  is  impossible  in  a 
case  of  this  sort,  as  it  seems  to  me,  to  say  that 
the  rating  authority  had  no  jurisdiction  to 
impose  a  rate  upon  the  lessee  of  the  tolls.  It  is 
an  d  fortiori  case  from  the  case  which  wonld 
arise  on  an  appeal  against  the  rate.  The  resolt  is 
that  I  have  no  doubt  at  all  that  this  appeal  ought 

to  be  dismissed.  4        7  ^ .     .     , 

Appeal  disfMssed, 

Solicitors :  P.  CoUings  and  Co.,  for  Oeorge 
Cromhie  and  Sons,  York ;  Bidsddle  and  Son,  for 
M.  Bymer,  York. 


May  20  and  21, 1903. 

(Before  Lord  Alybbstonb,  C.J.,  Wills  aad 

Channbll,  JJ.) 

C0N8ETT  Urban  District  Council  (apps.)  v. 
^    Crawford  (resp.).  (a) 

Local  government  —  Inspection  of  premises  6v 
authority — No  permission  asked  or  order  moM 
-^Ohstructuyn—Puhlic  Health  Act  1875  (38  A 
39  Viet  0.  55),  ss.  92, 102,  306. 

Where  a  loccd  authority  or  their  officers  desire 
to  enter  upon  premises  for  the  purpose  of 
examining  as  to  the  existence  of  a  nuisance,  tke^ 
must  either  do  so  by  permission  or  umier 
an  order  made  by  a  justice  in  pursuance  cf 
sect  102  of  the  Public  Health  Act  1875.  If  weh 
permission  or  order  is  not  obtained,  any  swik 
entry  does  not  constitute  them  "  dulv  emplovtd 
in  the  execution  "  of  the  Pttblic  Health  Act  lb75. 

(a)  Reported  by  W.  db  R  Hiebkbt,  Beq.,  Barriatai^ftt-Lav* 


MAGISTRATES'    CASES. 


185 


K.B.  Div.]     CoNSBTT  Urban  District  Council  (appa.)  v,  Crawford  (reap.).     [K.B.  Div. 


Oasx  Btated  on  an  information  preferred  on 
behalf  of  the  appellants  affainst  the  respondent 
for  unlawfully  and  wilfully  obstmcting  five 
members  of  the  appellant  connoil  being  respec- 
tively duly  employed  in  the  ezecntion  of  the 
Public  Health  Act  1875. 

The  part  of  sect.  306  of  the  Public  Health 
Act  1875  under  which  the  information  was  laid  is 
as  f oUows : 

Any  person  who  wilfully  obstmots  any  member  of  the 
looal  aathority  or  any  perion  dniy  employed  in  the  eze- 
•ontion  of  this  Aot  .  .  .  shall  ...  be  liable  for 
every  snoh  ofFenoe  to  a  penalty  not  exceeding  five 
pounds. 

The  following  facts  were  either  proved  or 
admitted : — 

On  the  30th  June  1902  the  building,  seweras^e, 
and  nuisance  removal  committee  of  the  appellant 
council  passed  the  following  resolution  : 

That  the  committee  recommend  that  the  whole  dis- 
tciot  be  inspected  by  the  full  coonoil  and  arrangements 
made  accordingly. 

And  on  the  2nd  July  1902  the  appellant  council 
adopted  and  confirmed  the  said  resolution  of  the 
SOth  June  1902,  and  resolved  as  follows  : 

Beeolved,  on  the  motion  of  Connoillor  Lowes,  seconded 
by  Connoillor  Daviaon,  that  the  arrangements  for  the 
inspection  of  the  town  be  left  in  the  hands  of  Ooancillors 
Hyden  and  Danne,  the  fall  connoil  to  be  the  com- 
mittee. 

Part  of  sect.  56  (1)  of  the  Local  Grovemment 
Act  1894  is  as  follows : 

A  pariah  or  district  council  may  appoint  committees 
consisting  either  wholly  or  partly  of  members  of  the 
oonncil  for  the  exercise  of  any  powers  which  in  the 
opinion  of  the  connoil  can  be  properly  exercised  by  com- 
mittees. 

Part  of  sect  92  of  the  Public  Health  Act  1875 
is  as  follows : 

It  shall  be  the  duty  of  every  local  aathority  to  oanse 
to  be  made  from  time  to  time  inspection  of  their  district 
with  a  view  to  asoertcdn  what  nnisances  exist  calling 
for  abatement  nnder  the  powers  of  this  Act,  and  to 
enforce  the  provisions  of  this  Act  in  order  to  abate  the 
same. 

On  the  16th  July  1902  a  notice  was  served 
upon  the  respondent  as  owner  requiring  him 
within  two  months  to  abate  a  nuisance  upon  the 
premises  in  respect  of  which  the  matter  of  this 
information  arose. 

On  the  24fch  July  1902  seven  of  the  members 
of  the  appellant  council  and  two  officers  of  the 
oouncil,  together  with  the  county  medical  officer 
of  health,  visited  a  large  number  of  properties  in 
the  urban  district,  and  on  arriving  in  Pitt-street 
five  of  the  councillors,  the  two  officers,  and  the 
county  medical  officer  went  into  the  yard  of  the 
premises  belonging  to  respondent,  and  in  respect 
of  which  premises  notice  to  abate  a  nuisance  had 
been  given  to  the  respondent  on  the  16th  July 
1902,  leaving  two  of  the  councillors  talking 
together  outside.  When  the  respondent  and  his 
aon  came  up,  the  respondent  said  to  the  latter 
two  councillors,  "  Making  an  inspection,  gentle- 
men ? "  To  which  one  of  the  two  councillors 
Yes    we  are." 


The  respondent  then  went  to  the  passage,  looked 
in,  and  asked  if  anyone  was  inside.  On  being 
told  that  the  councillors,  doctors,  and  inspector 
were  inside  he  pulled  the  door  to,  put  a  padlock 
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on,  and  locked  them  in,  and  thereby  prevented 
the  two  councillors  who  were  outside  from  enter- 
ing upon  the  premises,  and  also  prevented  the 
five  conncillors  who  were  inside  the  premises 
from  getting  out. 

Oa  the  respondent  being  asked  by  one  of  the 
two  councillors  if  he  was  aware  whom  he  was 
locking  in,  he  replied  that  he  did  not  know  and  did 
not  care ;  they  had  no  business  there. 

They  were  locked  in  for  about  ten  minutes. 

It  was  admitted  by  counsel  for  the  appellant 
council,  in  reply  to  the  chairman  of  the  bench, 
that  respondent's  action  in  locking  the  door 
amounted  to  a  refusal  to  admit  the  two  councillors 
who  were  outside  the  premises. 

Sect.  102  of  the  Public  Health  Aot  1875  is  as 
follows : 

The  local  aathority  or  any  of  their  officers  shall  be 
admitted  into  any  premises  for  the  pnrpoae  of  examining 
as  to  the  existence  of  any  nnisance  thereon,  or  of 
enforcing  the  provisions  of  any  Act  in  force  within  the 
district  requiring  fireplaces  and  furnaces  to  consume 
their  osrn  smoke  at  any  time  between  the  hours  of  nine 
in  the  forenoon  and  six  in  the  afternoon,  or  in  case  of  a 
nuisance  arising  in  respect  of  any  business,  then  at  any 
hour  when  such  business  is  in  progress  or  is  usually 
carried  on.  Where  under  this  Aot  a  nuisance  has  been 
ascertained  to  exist  or  an  order  of  abatement  or  pro- 
hibition has  been  made  the  looal  authority  or  any  of 
their  officers  shall  be  admitted  from  time  to  time  into 
the  premises  between  the  hours  aforesaid  until  the 
nuisance  is  abated  or  the  works  ordered  to  be  done  are 
completed  as  the  caae  may  be.  Where  an  order  of 
abatement  or  prohibition  has  not  been  complied  with  or 
has  been  infringed,  the  local  authority  or  any  of  their 
officers  shall  be  admitted  from  time  to  time  at  all  reason- 
able hours,  or  at  all  hours  during  which  business  is  in 
progress  or  is  usually  carried  on,  into  the  premises 
where  the  nuisance  exists  in  order  to  abate  the  same.  If 
admission  to  premises  for  any  of  the  piarposes  of  this 
section  is  refused,  any  justice  on  complaint  thereof  on 
oath  by  any  officer  d!  the  looal  authority  (made  after 
reasonable  notice  in  writing  of  the  intention  to  make 
the  same  has  been  given  to  the  person  having  custody 
of  the  premises)  may,  by  order  under  his  hand,  require 
the  person  having  custody  of  the  premises  to  admit  the 
local  authority  or  their  officers  into  the  premises  during 
the  hours  aforesaid,  and  if  no  person  having  custody  of 
the  premises  can  be  found,  the  justice  shall  on  oath 
made  before  him  of  that  fact  by  order  under  his  hand 
authorise  the  local  authority  or  any  of  their  officers  to 
enter  such  premises  during  the  hours  aforesaid.  Any 
order  made  by  a  justice  for  admission  of  the  local  autho- 
rity or  any  of  their  officers  or  premises  shall  continue 
in  force  until  the  nuisance  has  been  abated  or  the  work 
for  which  the  entry  was  necessary  has  been  done. 

On  the  part  of  the  appellant  council  it  was 
contended  that  as  the  respondent  had  locked  the 
councillore  and  the  officera  in  the  yard  of  the 
premises  and  thus  delayed  them  in  their  tour  of 
inspection  of  other  premises,  that  he  had  wilfully 
obstructed  them  in  the  execution  of  the  Public 
Health  Act  1875,  and  that  the  respondent  ought 
to  have  been  convicted. 

On  the  part  of  the  respondent  it  was  contended 
that  the  councillors,  omoere,  and  the  county 
medical  officer  had  no  right  to  enter  the  premises 
without  first  asking  permission,  and  that  having 
entered  without  permission  they  were  in  the 
position  of  trespassers,  and  therefore  not  in 
execution  of  the  Public  Health  Act  1875,  and 
that  the  respondent  should  not  be  convicted  of 
any  criminal  offence. 

2  B 
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Tbe  justices  after  considering  the  whole  of  the 
facts  were  of  opinion  that  as  the  conncillors, 
officers,  and  county  medical  officer  had  not  asked 
any  person's  permission  to  enter  upon  the  pre- 
mises, and  that  the  councillors  and  officers  were 
not  admitted  into  the  premises  within  the  mean- 
ing of  the  Puhlic  Health  Act  1875,  s.  102,  and 
were  in  fact  trespassers  on  the  premises,  and  that 
the  respondent  as  owner  had  been  served  on  the 
16th  July  1902  with  a  notice  to  abate  a  nuisance 
on  the  premises  within  two  months;  that  the 
respondent  had  not  wilfully  obstructed  the  coun- 
cillors and  officers  in  the  execution  of  the  Public 
Health  Act  1875,  and  they  thereupon  gave  their 
determination  against  the  appellant  council. 

Further,  they  were  of  opinion  that  the  facts 
set  out  above  amounted  to  a  refusal  of  admission 
to  the  two  councillors  outside  to  enter  without 
permission,  and  being  so  refused  that  their  proper 
course  was  to  apply  for  an  order. 

The  question  of  law  upon  which  the  case  was 
stated  for  the  opinion  cf  the  court  therefore  was  : 
First,  what  is  the  meaning  of  the  words  *'  shall 
be  admitted"  used  in  sect.  102  of  the  Public 
Health  Act  1875  ?  Do  they  authorise  the  local 
authority  and  their  officers  to  enter  any  premises 
without  first  requesting  admission,  and,  if  not, 
has  the  respondent  committed  the  offence 
charged  P  and,  secondly,  if  the  section  does  give 
the  local  authority  and  their  officers  a  right  to 
enter,,  whether  the  act  of  the  respondent  did  not 
rather  amount  to  a  refusal  to  admit  the  two 
councillors  who  were  still  outside  the  premises. 

C.  A,  Busaell,  K.G.  {B.  Cunningham  Glen  with 
him)  for  the  appellants. — The  point  taken  here  by 
the  other  side  is  that,  as  there  was  no  evidence  that 
before  entering  these  premises  permission  was 
asked,  those  members  of  the  council  and  their 
officers  who  entered  were  not  lawfully  on  the 
premises.  They  could,  I  submit,  go  in  without 
permission;  but  if  permission  is  asked  and 
refused,  then  an  order  may  be  made  by  the  jus- 
tices under  sect.  102  of  the  Public  Health  Act 
1875.  There  is  nothing  here  to  show  that  there 
was  any  objection  to  these  members  of  the  council 
or  their  officers  entering  upon  the  premises ;  even 
if  the  members  of  the  appellant  council  had 
no  right  to  go  into  the  premises,  that  did  not 
justif  V  the  respondent  preventing  and  hindering 
them  from  coming  out  and  going  on  with  their 
inspection  elsewhere.  The  respondent  here  was 
the  owner  and  not  the  occupier,  and  there  is  no 
evidence  that  the  occupiers  objected  or  refused. 
That  being  so,  it  must  be  taken  they  consented, 
and  the  entiy  of  the  members  of  the  appellant 
council  and  their  officers  must  be  taken  to  be 
lawful.  If  that  is  so,  there  was  a  clear  obstruc- 
tion of  the  local  authority  and  their  officers 
employed  in  the  execution  of  the  Public  Health 
Act  1875,  and  the  respondent  ought  to  have  been 
convicted. 

Bimey  for  the  respondent. — There  is  no  evidence 
here  and  no  finding  that  anyone  was  obstructed. 
The  word  "  obstruct  "  in  sect.  306  of  the  Act  of 
1875  must  be  construed  strictly.  The  words 
"  shall  be  admitted "  in  sect.  102  of  the  same 
statute  do  not  authorise  the  local  authority  and 
their  officers  to  enter  any  premises  before  obtain- 
ing permission.  There  was  no  obstruction  of  the 
members  of  the  appellant  council  who  were  inside, 
and,  further,  if  no  permission  had  been  given,  the 


proper  course  was  to  apply  to  the  justices  for  an 
order  under  sect.  102.  The  right  of  entry  on 
private  premises  is  not  an  absolute  right  of 
entry,  but  permission  must  be  obtained  by  one  of 
two  processes.  Either  it  must  be  asked  for  and 
obtained,  or,  if  it  is  refused,  the  permission  must 
be  given  by  a  magistrate.  If  that  is  not  done, 
then  the  councillors  or  officers  would  be  tres- 
passers just  like  any  other  member  of  the  public. 
If  that  is  not  so,  then  without  giving  any  notice 
or  obtaining  anybody's  consent,  the  members  of 
the  district  council  or  their  officers  could  walk  in 
at  any  time  on  anyone's  premises.  [Channell,  J. 
— If  you  find  no  one  on  the  premises  to  give  you 
permission,  must  you  get  an  order  P]  Yes ;  there 
must  be  either  permission  actually  given  or  an 
order.    He  referred  to 

Cooper  V.  Wandaworih  Board  of  WorJu,  8  L.  T.  Bep. 

278  ;  14  C.  B.  N.  S.  180  ; 
Hasten  v.  Pontypool  Local  Board,  9  Ch.  Div.  677. 

It  by  no  means  is  a  matter  of  coarse  that  if  yoo 

fo  before  the  justices  you  will  ^t  an  order.    In 
^ineB  V.  Chvemara  of  the  North  London  Collegiate 
School  for  Girls  (63  J.  P.  244),  a  decision  on  the 
Public  Health  (London)  Act,  the  words  differ 
in  this  respect,  that  there  the  Act  said  that  a 
magistrate  could  make  an  order  unless  reasonable 
ground  is  shown  to  the  contrary.    The  court  said 
that  obviously  reasonable  ground  must  be  shown 
for  permission  to  enter.    In  any  case  the  court 
followed  that  decision  on  the  construction  of  this 
section,  where  those  words  do  not  occur.     In 
Wimbledon  Urban  District  Council  v.  HaBtings  (20 
Mag.  Oas.  587 ;  87  L.  T.  Rep.  118)  the  court  decided 
that '' house"  in  sect.  91  includes  a  school.  Ttiey  go 
on  to  decide,  "  Where  by  virtue  of  sect.  102  [the 
Public  Health  Act  1875]  an  application  is  made 
to  a  justice  for  an  order  to  enter  j^remises  where  a 
nuisance  is  alleged  to  exist,  such  justice,  although 
he  has  not  to  decide  whether  a  nuisance  in  fact 
exists,  may  consider  whether  there  are  reasonable 
grounds  for  suspecting  there  is  a  nuisance,  and 
for  that  purpose  may  receive  evidence  as  to  the 
true  state  of  the  facts."    In  the  judgment  of 
Lord  Alverstone.  C. J.,  towards  the  end,  this  point 
is  dealt  with :  "  We  are  all  of  opinion  that  neither 
the    magistrates    nor  quarter  sessions  have  to 
decide  whether  there  is  a  nuisance  or  not,  but 
they  may    have   to   consider  whether  there   is 
reasonable    ground    for  suspecting    there   is   a 
nuisance,  and  there  is  an  obvious  difference  be- 
tween cases  of  complaint  of  sanitary  appliances 
or  sufficiency  of  drains  as  to  which  inspection 
may  in  many  cases  be  the  only  way  to  decide  if 
they  are  fit  or  not ;  but  when  allegations  are  based 
on  questions  of  fact  we  think  it  would  be  going 
too  far,  and  Mr.  Russell  did  not  ask  us  to  go  so 
far  as  to  say  that  the  justices  ought  not  to  be 
allowed  to  receive  evidence  as  to  what  was  the 
true  state  of  facts  before  them  on  which  they 
purport  to  act.    This  provision,  though  very  Balu> 
tary,  is  a  provision  whereby  persons  are  allowed 
to  inspect  other  men's  property.    Therefore  it 
must  be  in  a  proper  case,  where  there  is  liberal 
ground  for  thinking  there  is  necessity  for  inspec- 
tion." Then  Channell,  J.  deals  with  the  same  point 
in  the  same  way.    He  points  out  that  "There 
certainly  were  Acts  on  a  somewhat  similar  subject 
in  which  the  person  was  given  the  right  of  enter- 
ing by  his  own  authority,  as  it  were,  and  of  course 
that  led  to  difficulties,  and  in  this  Act  there  is 
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introduced  the  order  of  the  jastioe  which  is  to 
aaDction  the  entry,  and  mainly  for  the  purpose  of 
preventing  any  breach  of  the  peace  or  anything 
of  that  sort.  &nt  it  is  to  be  made  on  notice  to 
the  party,  and  therefore  it  is  obvious  that  the 
justice  must  have  something  else  to  consider  than 
the  mere  fact  that  the  officer  desires  to  go.  I 
think  the  justice  is  entitled  and  bound  to  see  the 
object  for  which  the  officer  wants  to  go,  and  see 
if  it  is  a  matter  that  can  come  within  the  first 
part  of  the  section."  I  sabmit  it  is  clear  on  the 
constmotion  of  the  section  that  the  owner  or 
occupier  is  entitled  to  have  a  word  in  some  way  or 
other.  He  is  entitled  to  have  permission  asked 
and  to  refuse  it,  or  entitled  to  have  an  order  made 
against  him  by  a  magistrate,  on  which  he  may 
appear  and  on  which  he  may  allege  that  there 
are  no  reasonable  grounds.  It  is  not  a  matter  of 
course. 

BtueeUt  K.C.  in  reply. — It  is  true  that  the  ap- 
pellants did  not  ask  permission,  and  I  admit  tbat 
there  is  no  absolute  right  to  enter ;  but  although 
the  permission  was  not  asked  the  appellants  were 
not  the  less  performing  their  duty  under  the  Act 
and  80  are  entitled  to  be  protected.  An  order 
could  not  have  been  obtained  here  under  sect.  102, 
for  there  was  no  refusal  to  admit.  There  was  not 
here  any  lack  of  compliance  with  any  essential 
preUminary.  because  there  is  no  duty  cast  on  the 
appellants  to  expressly  obtain  permission  in  every 
case  before  entering  upon  premises. 

Lord  Alvbbstone,  C.J. — I  should  be  sorry 
that  it  should  be  thought  that  anything  I  say  in 
this  case  encourages  or  approves  of  such  conduct 
as  this.  I  do  not  wish  to  say  anything  against 
this  gentleman's  conduct  without  knowing  what 
may  have  led  to  it,  but  at  the  same  time  there 
certainly  was  no  evidence  that  any  occupier  of  the 
premises  objected  to  the  premises  being  inspected 
and  the  members  of  the  local  authority  were 
there  in  discharge  of  a  public  duty.  I  must  say 
I  think  one  regrets  that  anybody  should  have 
thought  fit  to  do  what  this  gentleman  did  out  of 
some  feeling  that  they  ought  not  to  discharge 
their  duty.  But  we  really  must  not  decide  the 
case  on  any  such  view,  because  this  is  a  criminal 
charge,  and  in  order  to  justify  the  criminal 
charge,  the  persons  who  make  the  charge  must 
bring  themselves  within  the  words  of  the  statute. 
I  wish,  therefore,  to  say  with  regard  to  the  point 
on  which  we  did  not  ask  Mr.  Jbtussell  to  reply, 
speaking  for  myself,  if  we  had  thought,  having 
regard  to  the  powers  of  the  statute,  the  members 
of  the  local  authority  were  duly  employed  in  the 
execution  of  their  duty,  and  were  wilfully 
obstructed  in  the  execution  of  the  Act,  different 
considerations  would  have  arisen.  But  it  seems 
to  me,  however  we  may  disapprove  of  the  kind  of 
conduct  of  the  defendant,  the  present  respondent, 
we  have'  to  consider  what  the  rights  of  the  local 
authority  are.  The  local  authority  undoubtedly 
has  a  right  to  investigate  nuisances,  and  ought 
in  the  execution  of  its  duty  to  do  everything  in 
its  power  to  find  out  what  the  nuisances  are  and 
put  an  end  to  them.  Therefore  the  general  duty 
IS  that  to  which  reference  has  already  been  made 
of  examining  the  district  with  a  view  to  find  out 
what  nuisances  there  are.  I  need  not  refer  to  the 
sections.  They  not  only  impose  duties  upon  the 
local  authority,  but  give  them  certain  rights  when 
nuisances  are  discovered.    The  opening  words  of 


sect.  92  are :  "  It  shall  be  the  duty  of  every  local 
authority  to  cause  to  be  made  from  time  to  time 
inspection  of  their  district,  with  a  view  to  ascer- 
tain what  nuisances  exist."  It  is  obvious  a  great 
many  nuisances  might  be  ascertained  beyond 
doubt  and  dealt  wiui  without  any  entry  upon 
private  property.  In  the  course  of  the  legisla- 
tion with  regard  to  dealing  with  nuisances  it 
obviously  occurs  that  it  may  be  necessary 
to  enter  upon  private  property,  therefore,  in 
addition  to  a  general  direction  for  the  inspection 
of  nuisances,  there  is  a  power  of  entering  upon 
private  property,  and  I  think,  in  order  to  see  woat 
are  the  rights  of  the  local  authority,  and  the 
duty  of  its  members  and  the  obligations  of  persons 
whose  premises  are  going  to  be  inspected,  you 
must  look  at  sect.  102.  That  says  the  local 
authority  shall  be  permitted  to  enter  premises  for 
the  purpose  of  examining  as  to  the  existence  of 
any  ntiisanoes.  When  under  this  Act  a  nuisance 
is  ascertained  to  exist,  the  local  authority  or  their 
officers  shall  be  admitted  from  time  to  time. 
When  an  order  has  not  been  complied  with  the 
local  authority  shall  be  admitted  from  time  to 
time,  at  all  reasonable  hours,  into  the  premises. 
If  admission  to  the  premises  for  any  purposes  of 
this  section  is  refuseid,  any  justice  may  by  order 
require  the  person  having  custody  of  the  premises 
to  admit  the  local  authority,  and  if  no  person 
having  custody  of  the  premises  shall  be  found,  a 
iustioe  shall  on  oath  made  before  him  of  that  fact 
by  order  under  his  hand  authorise  the  locaJ 
authority  to  enter.  We  decided,  and  I  adhere  to 
what  was  said  in  the  case  of  Wimbledon  Urban 
DUirict  Council  v.  Hastings  {uM  sup.),  that  the 
right  to  enter  is  not  absolute  in  the  sense  that 
the  justices  must  make  the  order,  but  they  may 
hear  the  person  against  whom  the  order  was 
demanded,  and  may  exercise  a  discretion  as  to 
whether  or  nor  it  shall  be  allowed.  That  seems 
to  me  to  show  that  there  is  no  statutory  right  of 
entry  given  in  the  sense  that  they  are  told  they 
may  go  upon  person's  premises  without  further 
proceedings,  and  it  is  for  that  reason  I  think  Mr. 
Simey  is  well  founded  in  saying  that  the  autho* 
rities  show  where  there  is  a  refusal  then  the 
local  authority  have  to  get  an  order  before  they 
can  enter.  In  that  state  of  circumstances  it  must 
be  taken,  I  agree  with  Mr.  Russell,  tJiat  the  people 
had  got  in.  The  case  finds  that  the  councillors, 
officers,  and  the  county  medical  officer  had  not 
asked  any  person's  permission  to  enter  upon  the 
said  premises.  That  seems  to  me  to  bring  us  to 
this  point  which  we  must  decide  if  we  are  to  over- 
rule the  decision  of  the  magistrates ;  we  must 
find,  having  got  in  11  the  course  of  a  general 
inspection,  they  must  be  held  to  lutve  l^n  in 
under  such  circumstances  that  interfering  with 
them  was  obstructing  them  in  the  execution  of 
their  statutory  duties.  It  seems  to  me  that 
that  does  not  follow.  The  magistrates  have 
thought^  inasmuch  as  there  was  no  order  made  to 
enter  and  no  evidence  of  permission  by  occupiers 
that  the  local  authority  were  not  there  in  the 
discharge  of  their  duty,  although  they  were 
performing  a  public  duty  it  was  not  a  (Us- 
charge  of  their  duty  as  contemplated  by  the 
Act.  I  cannot  see  my  way  to  say  that  the  magis- 
trates were  wrong,  therefore,  however  strongly  I 
feel  that  the  conduct  of  the  defendant  was  not 
the  conduct  which  we  can  approve  of,  yet  at  the 
same  time  he  should   not  be  made  liable  for  a 
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criminal  offence.     Therefore  I  think  this  appeal 
should  be  dismissed. 

Wills,  J.-— I  am  of  the  same  opinion.  I  share 
the  relnctance  to  saj  anything  which  would 
encourage  conduct  of  Uiis  kind  in  the  future.  I 
trust  that  people  in  general  are  not  so  unmannerly 
as  upon  the  f acts»  as  they  appear  here  without 
further  explanation,  it  would  look  the  respon- 
dent was.  What  appears  to  me  to  be  a  snort 
abstract  of  the  legislation  on  this  subject  is  that 
by  the  first  section,  92,  the  general  duty  to  cause 
an  inspection  to  be  made  throughout  their  dis- 
trict rails  on  the  local  board  or  the  district 
council.  They  have  resolved  that  that  inspection 
shall  be  carried  out  by  the  councillors  themselves. 
Therefore  the  councillors  themselves,  the  indi- 
viduals  who  conducted  this  inspection,  are  entitled 
to  all  the  liabilities  which  are  created  by  sect.  102, 
which  as  it  appears  to  me  is  intended  to  contain 
in  itself  a  complete  code  as  to  the  manner  in 
which  the  inspection  shall  be  carried  out  and  as 
to  the  things  which  are  to  be  done  in  order  to 
give  a  right  of  entry  upon  the  premises.  Now 
the  section  is  not  quite  as  complete  as  it  might 
be,  because  it  does  not  in  terms  provide  for  this 
kind  of  middle  case.  It  provides,  of  course,  for 
the  case  where  the  admission  is  not  refused,  and 
it  provides  for  the  case  where  admission  has  been 
refused.  Under  that  part  of  the  section  it  seems 
to  me  the  power  given  to  the  local  authority  is 
very  considerable,  because  apparently  it  does  not 
matter  by  whom  the  refusal  has  been  made  if 
there  has  been  a  refusal  in  fact.  If  there  has 
been  anyone  on  the  premises,  whether  he  has  had 
authority  to  do  so  or  not,  who  refuses  them 
admission  they  would  be  entitled  to  make  use  of 
the  compulsory  powers  of  sect.  102  and  go  before 
the  magistrates.  But  this  is  a  case  where  there 
has  been  no  opportunity  of  refusal,  because  those 
who  were  conductiDg  tbe  inspection  ^ot  in  appa 
re^tly  without  seeing  anybody  or  meetmg  anybody 
who  could  refuse  or  admit*  and  that  case  is 
not  specifically  provided  for  and  therefore 
one  has  to  see  what  is  the  reasonable  con- 
struction of  the  claos<^.  Now  it  seems  to  me  it 
would  be  a  very  strange  conclusion  to  arrive  at 
that  if  a  person  on  the  premises  g^ve  a  refusal 
the  occupier  or  owner  or  whoever  it  was  could 
not  be  proceeded  against  and  punished  under 
sect.  306  at  all,  but  resort  must  be  had  to 
sect.  102,  and  they  would  have  to  go  before  the 
magistrates  and  get  an  order,  and  an  order  which, 
according  to  the  decision  in  the  case  of  Wimble' 
don  Urban  District  Council  v.  Hastings  [supra), 
ia  by  no  means  a  matter  of  course,  and  against 
which  the  person  concerned  might  be  able  to  show 
very  good  cause  why  it  should  not  be  made.  It 
would  be  a  strange  thing  if  the  occupier  or  the 
person  concerned  had  those  rights  where  there 
was  an  express  refusal,  if  he  should  be  in  a  much 
worse  position,  because  no  opportunity  had  ever 
been  vouchsafed  to  him  of  saying  whether  he 
would  avail  himself  of  that  power  or  whether  he 
would  not.  I  cannot  help  thinking,  therefore, 
that  it  must  have  been  intended  that  before  any 
steps  could  be  taken  there  must  have  been  an 
opportunity  of  refusal.  The  case  where  there  is 
nobody  on  the  premises  or  where  the  person 
having  the  custody  of  the  premises  cannot  be 
found,  is  provided  for.  Therefore  there  is  no 
difficulty  arising  on  that  score,  and  it  seems  to 
me  shortly  that  Mr.  Russell's  argument  comes  to 


a  very  great  extent  to  confounding  the  circum- 
stances which  are  necessary  to  entitle  a  person 
acting  in  the  supposed  execution  of  a  duty  to 
notice  of  action  in  circumstances  which  woold 
entitle  him  to  defend  any  action  that  has  been 
brought  on  the  ground  that  he  was  legally  jus- 
tified in  what  he  £d.  I  think  under  the  circam- 
stances  this  is  a  case  of  obstruction.  I  say  it  on 
the  grounds  I  have  already  expressed  only,  because 
I  entirely  disagree  with  Mr.  bimey's  argament  as 
to  the  meaning  of  the  word  "obstructed."  A 
reasonable  meaning  must  be  given  to  that,  and  I 
think  that  if  these  gentlemen  had  a  right  to  go 
on  the  premises  without  asking  permission  or 
without  giving  any  opportunity  of  refusal,  I 
must  say  the  person  who  exposes  them  even  to  a 
well-grounded  apprehension  of  personal  detention 
as  a  kind  of  pxmishment  or  revenge  for  their  act 
of  entry  most  certainly  obstructs  within  the 
meaning  of  this  section,  and  I  think  it  would  be 
very  unfortunate  if  any  countenance  should  be 
given  to  the  notion  that  conduct  ot  that  kind, 
where  there  is  a  right  of  entry,  would  not  be 
obstruction  within  the  meaning  of  the  Act. 

Channbll,  J. — ^I  agree.  I  think  it  is  clear 
when  you  read  sect.  102  carefully  the  Legislature 
has  deliberately  stopped  short  of  giving  the  local 
authority  the  right  of  entry  of  their  own  motion. 
They  may  be  admitted,  or  they  may  set  an  order. 
These  gentlemen  were  not  admitted,  there  was 
nobody  there  to  admit  them.  They  went  in  of 
their  own  motion,  and  that  is  not  justified  by 
sect.  102.  Consequently  they  cannot  be  said  to 
be  in  the  execution  of  their  duty.  The  gentle- 
man was  undoubtedly  clearly  wrong;  what  he 
ought  to  have  done  would  have  been  to  have  gone 
in  himself  and  requested  them  to  go  out,  and  if 
they  had  not  gone  out  he  could  have  gently  pat 
his  hsjid  upon  them  under  the  common  law. 
Instead  of  that  he  locked  them  in.  If  they  had 
been  in  the  execution  of  their  duty  it  would  have 
been  clearly  obstruction.  The  difficulty  is  about 
their  right  to  go  in.  As  to  their  right  to  go  out 
that  is  clear.  ^^^^  dismissed. 

Solicitors :  Pritchard  and  Sons,  for  T.  W.  WeL 
ford,  Consett ;  Belfrage  and  Co.,  for  /.  Murray 
Aynsley,  Consett. 
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(Before  the  Lord  Chancellor  (Halsbury),. 
Lords  Macnaohten,  Daybt,  Robebtson, 
and  LiNDLBY.) 

Uppbbton  v.  Bidlb7  and  another,  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN 

ENGLAND. 

Police — Pension — "  Annual  pay  " — Special  aUaw- 
ance-- Police  Act  1890  (53  &  54  Vict  c.  45), «.  1, 
sched,  1. 

By  the  Police  Act  1890  a  constable  is  entitled 
after  completing  a  certain  tims  of  service,  to  a 
pension,  to    be    calculated  "  according    to   ike 
amount  of  his  annual  pay  at  the  date  of  his 
retirement.*' 

(a)  fiaported  by  C.  £.  Maldsn,  Eaq.,  Barrlster-AtrlAW. 
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SM  {affirming  the  judgment  of  the  court  helow), 
that  a  epecicU  allowance  paid  to  a  constable  in 
addition  to  hie  ordinary  pay,  in  respect  of  per* 
manent  special  duty,  w<is  not  ** annMol  pay" 
within  the  meaning  of  the  Act,  and  could  not  be 
taken  into  account  in  calculating  the  amount  of 
ihe  retiring  pension  to  which  he  was  entitled. 

Appbax  in  forma  pauperis  from  a  jadement  of 
the  Court  of  Appeal  (Smith,  M.R.,  Oollina  and 
Bomer,  L.JJ.),  reported  84  L.  T.  Rep.  18; 
(1901)  1  K.  B.  384),  who  had  affirmed  a  jncbment 
of  the  Divisional  Goart  (OhanneU  and  Buck- 
nill,  J  J.),  reported  82  L.  T.  Rep.  233;  (1900) 
1  Q.  B.  680,  upon  a  special  case  stated  bj  quarter 
sessions. 

The  appellant  was  a  constable  in  the  Metro- 
politan Police,  who  had  been  selected  for  perma- 
nent special  duty  at  the  House  of  Lords.  In 
consideration  of  this  special  duty  he  was  paid  a 
special  allowance  of  7s.  a  week  in  addition  to  his 
ordinary  pay  as  a  constable,  and  the  question  was 
whether  this  special  allowance  could  be  taken 
into  account  in  calculating  the  amount  of  the 
pension  to  which  he  was  entitled  on  retiring  from 
the  force. 

The  Police  Act  1890  proTides  that  a  retiring 
pension  to  a  constable  "shall  be  calculated 
according  to  the  amount  of  his  annual  pay  at 
the  date  of  his  retirement.'* 

The  Dirisional  Court  (Bucknill,  J.  dissenting) 
thought  that  the  amount  of  the  special  allowance 
should  be  excluded  in  calculating  the  amount  of 
the  pension,  and  this  judgment  was  affirmed  by  the 
Court  of  Appeal. 

The  facts  and  the  sections  of  the  Act  of  Parlia- 
ment are  fully  set  out  in  the  reports  in  the  courts 
below. 

Pickersgill  and  Warren  appeared  for  the  appel- 
lant, and  referred  to 

Beg,    ▼.  Postmaster-Oenerdl,  38  L.  T.  Bep.   89; 
8  Q.  B.  DiT.  422. 

Maem4}rran,  E.C.  and  /.  P.  Chrain  for  the 
respondents. 

PickersgiU  was  heard  in  reply. 

At  ihe  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judg- 
ment. 

May  26.-Their  Lordships  gare  jadgment  ae 

foUOWS : 

The  LoBD  Chancbllob  (Halsbury).  —  My 
Lords :  Notwithstanding  the  very  clear  and  able 
argument  of  Mr.  Pickersgill,  I  cannot  doubt  that 
the  respondents  are  entitled  to  our  judgment 
Treating  the  conditions  of  service  as  the  contract, 
the  words  "the  constable's  annual  pay"  have 
both  from  the  language  itself  and  by  practice 
received  an  interpretation  fatal  to  the  appel- 
lant's contention.  Indeed,  if  one  analyses  the 
arguments  used  they  are  rather  directed  to 
show  that  the  law  ought  to  be  different  from 
what  it  is  than  arguments  upon  the  language 
itself.  They  amount  to  this — that  it  is  hard  upon 
a  constable  if  he  does  not  get  a  pension  calculated 
upon  the  whole  amount  of  the  remuneration  for 
his  services,  but  only  on  the  amount  of  his 
^annual  pay."  Now,  whether  or  not  it  would 
have  been  more  satisfactory  that  the  whole 
amount  of  the  constable's  remuneration  should 
be  included  in  the  calculation  when  the  amount 
of  his  pension  was  to  be  determined  is  a  question 


with  which  I  have  nothing  to  do.  I  am  of  opinion 
that  it  has  not  been  done,  and  I  cannot  construe  the 
Act  so  as  to  do  what  I  may  think  more  expedient* 
My  duty  is  simply  to  give  an  interpretation  to 
the  language  actually  employed,  and  I  cannot 
doabt  that  the  *'  constable's  annual  pay  "  means 
what  the  court  below  has  declared  it  to  mean— 
viz.,  the  ordinary  pay  of  his  rank,  and  that  the 
term  was  not  intended  to  bring  within  its  scope 
the  remuneration  for  other  services,  however 
meritorious  they  may  be.  It  appears  to  me, 
therefore,  that  upon  that  very  short  question  the 
only  answei*  con  be  that  the  constable  is  only 
entitied  to  have  his  pension  calculated  upon 
his  annual  pay,  giving  to  those  words  the 
construction  which  ever  since  the  Act  passed 
they  have  received  in  practice,  and  that  which 
has  been  accepted  by  those  who  have  taken 
service  in  the  police  force.  For  these  reasons 
I  move  your  Lordships  that  this  appeal  be 
dismissed. 

Lord  Magnaohtbn. — My  Lords:  I  am  sorry  to 
say  that  I  find  myself  compelled  to  come  to  the 
same  conclusion  as  my  noble  and  learned  friend 
on  the  woolsack.    I  regret  the  result,  because  I 
am  afraid  that  the  persons  most  affected  may 
think  they  have  been  hardly  dealt  with.    At  first 
sight,  it  is  not  easy  to  see  the  difference  between 
annual  pay  and  an  annual  payment,  or  to  under- 
stand why  an  annual  allowance  to  a  police  con- 
stable engaged  on  permanent  employment  as  a 
constable  in  the  discharge  of  exceptional  services 
should  not  be  regarded  as  part  and  parcel  of  his 
annual  pay,  and  as  such  be  taken  into  account  in 
calculating  the  amount  of  his  pension  on  retire- 
ment.   It  must  seem  rather  hard  that  such  an 
annual  payment  should  be  excluded  from  the 
computation,  when  it  is  borne  in  mind  that  selec- 
tion for  these  exceptional  services  is  the  reward 
of  good  conduct  and  may  interfere  with  the  con- 
stable's  chance  of  promotion,  and  that  in  the  case 
of  the   eight  senior  superintendents  a  similar 
allowance  is  taken  into  consideration  in  calcu» 
lating  their  pensions.    But  after  considering  the 
conditions  of  service  signed  by  thf^  appellant  and 
the  Act  of  1890,  the  provisions  of  which  in  regard 
to  pension  the  appellant  elected  to  accept,  I  am 
of    opinion   that  nothing    is   to  be    taken    into 
account  in  calculating  a  ratiring  pension  but  the 
annual  pay  for  which  the  constable  contracted  to 
serve — that  ie,  the  annual  pay  of  the  rank  to 
which  he  may  belong  at  the  date  of  his  retire- 
ment.    The  matter,  I  think,  is  made  tolerably 
plain  if  you  look  at  the  general  rales  in  part  S 
of  the  schedule,  which,  by  sect.  3,  sub-sect.  7,  of 
the  Act,  are  declared  to  be  applicable  to  all  pen- 
sions granted  under  the  Act.    Bole  11  in  part  3 
of  the  schedule  declares  that  the  pension  of  a 
constable  shall  be  calculated  according  to  the 
amount  of  his  annual  pay  at  the  date  of  his 
retirement,  and  then  sub-sect,  (c)  explains  that 
where   a   constable  has   in  the  coarse   of   the 
three   years  before  the  date  of    his  retirement 
been  in  more  than  one  rank  his  annual  pay  at 
the  date  of  retirement  shall  be  deemed  to  be 
the  average  annual  amount  of  pay  received  by 
him  for  the  said  three  years.    This,    I  think, 
shows  that  the  annual  pay  on  which  the  calcula- 
tion is  to  be  made  is  the  annual  pay  of  the 
rank  to  whidi  he  belongs  at  the  time  of  retire- 
ment, except  in  the  particular  case  specified  in 
sub-sect.  (c;. 
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Lord  Davbt. — My  L^rds :  The  appellant  joined 
the  Metropolitan  Police  force  on  the  30 bh  Dec. 
1872,  and  on  the  let  Jan.  1899  he  was  entited  as 
of  right  to  retire  with  a  pension  for  life  of  two- 
thirds  of  his  annual  pay  at  the  date  of  his  retire- 
ment. The  question  is,  What  was  his  annual  pay 
for  this  purpose  at  this  date  P  In  March  1894 
the  appellant  was  selected  by  the  Commissioner 
of  Police  for  permanent  duty  at  this  House,  and 
continued  to  serve  in  that  capacity  until  the  date 
of  his  retirement;  and  during  that  periol  he  was 
paid  every  week  the  sum  of  39«.,  made  up  as 
follows :  328.,  being  the  ordinary  pay  of  a  con- 
std,ble  of  his  rank  and  service,  and  an  additional 
sum  of  7s.  in  respect  of  the  special  duty  in  which 
he  was  employed.  In  sched.  1,  part  3,  sub- 
sect.  (11)  of  the  Police  Act  1890  it  is  provided 
that  for  the  purpoees  of  the  Act  a  pension  or  gra- 
tuity to  a  constable  shall  be  calculated  according 
to  the  amount  of  his  annual  pay  at  the  date  of  hio 
retirement.  There  is  no  definition  of  the  word 
"  pay  '*  in  the  Act.  By  the  (Metropolitan)  Police 
Act  1829  the  receiver  is  directed  to  pay  such 
**  salaries,  wages,  and  allowances  "  as  the  Secre- 
tary of  State  directs.  And  by  the  (Metropolitan) 
Police  Act  1839,  s.  9,  a  return  is  directed  to  be 
made  to  Parliament  in  each  year  of  the  number 
of  constables  in  each  class  **  with  the  salaries  and 
allowances  enjoyed  by  each  class  " ;  by  sect.  15  it  is 
provided  that  a  constable  resigning  without  leave 
shall  forfeit  all  arrears  of  "  pay "  ;  by  sect.  22  a 
maximum  of  21,  10s.  per  cent,  is  to  be  deducted 
from  the  "  pay  "  of  constables  to  form  a  super- 
annuation fund ;  and  by  sect.  23  the  amount  of 
superannuation  allowance  is  to  be  regulated  by 
the  amoimt  of  "  pay  "  of  the  retiring  constable  in 
certain  defined  proportions.  The  word  "  pay  " 
is  used  three  times  in  the  body  of  the  Act  of 
1890,  which  is  a  general  Police  Act.  By  sect.  15 
a  rateable  deduction  and  btoppages  during^  sick- 
ness and  fines  for  misconduct  are  authorised  to 
be  made  from  the  pay  of  every  constable,  and  the 
amount  of  such  deductions  is  directed  to  be 
carried  to  the  pension  fund ;  and  by  sect.  20  regu- 
lations are  authorised  to  be  made  with  respect  to 
such  deductions  and  stoppages  from  "  pay."  The 
conclusion  to  which  I  come  from  examination  of 
the  Acts  is  that  the  word  "  pay  '*  is  a  word  of 
general  import,  including  all  periodic  payments 
regularly  made  to  a  constable  tor  his  services  as 
such,  whether  ordinary  or  special,  but  not  in- 
cluding casual  receipts  or  allowances  properly  so 
called  in  lieu  of  emoluments  in  kind,  such  as 
lodgings,  uniform,  or  boots.  The  payment  of  7s. 
per  week  to  the  appellant  is  called  an  allowance, 
but  it  seems  to  me  to  differ  altogether  from  such 
emoluments  as  those  to  which  I  have  referred, 
and  to  be  in  the  nature  of  extra  pay  when  em- 
ployed on  a  particular  service.  The  chief  clerk 
to  the  commissioners  says  that  they  were  under 
no  obligation  to  pay  the  appellant  the  additional 
sum  of  7s.  even  while  he  remained  on  special 
service.  This  may  be  so,  but  it  appears  to  me 
immaterial.  The  case  finds  that  he  was  on  per- 
manent duty  and  that  the  extra  sum  was  paid 
to  him  regularly  for  five  years,  and,  as  I  think, 
as  pay  for  the  performance  of  special  duties. 
And  it  must  be  taken,  I  think,  that  the  payment 
was  made  with  the  sanction  of  the  Secretary  of 
State.  No  doubt,  he  was  selected  for  these  duties 
of  a  responsible  character,  involving  the  exercise 
of  discretion  and  judgment,  paitJy  as  a  recogni- 


tion of  his  past  good  conduct,  and  the  additional 
paymtjnt  is  awarded  partly  becaase,  being  wiib. 
drawn  from  ordinary  duty,  he  loses  to  some 
extent  his  chance  of  promotion ;  but  these  con- 
siderations do  not  appear  to  me  to  affect  the 
nature  of  the  payment.  If,  therefore,  the  question 
wer«)  to  be  decided  on  the  constniution  of  the  Act 
of  Parliament  alone,  I  should  be  of  opinion  that 
this  payment  of  7s.  per  week  was  extra  pay,  and 
was  as  truly  part  of  the  constable's  pay  at  the 
time  uf  his  retirement  within  the  meaning  of  the 
Act  of  1890  as  the  ordinary  pay  of  his  class.  Bat 
I  think  that  it  was  competent  for  the  constable  to 
contract  himself  out  of  the  Act  and  to  agree  that 
extra  pay  for  any  special  duties  should  not  be 
reckoned  as  part  of  his  pay  for  the  purpose  of 
fixing  the  amount  of  his  pension  on  retirement. 
And  this,  I  think,  in  what  ne  has  done  by  signing 
the  weekly  pay-sheets  in  which  his  ordinary  pay 
only  is  entei^  under  the  column  entitled  "  amount 
of  pay,"  and  this  payment  for  special  duties  is 
entered  as  an  allowance,  together  with  the  allow- 
ances properly  so  called  for  lodgings,  &c.  This 
shows  the  terms  upon  which  the  appellant  con- 
tracted to  serve.  It  is  true,  as  the  learned 
counsel  said,  that  the  commissioners  could  not 
alter  the  Act  by  calling  a  thing  by  a  wrong  name, 
but  I  think  that  the  appellant  could  competently 
renounce  a  prospective  benefit  to  himself,  although 
secured  to  him  by  statute.  On  this  ground  I 
think  that  the  appeal  fails. 

Lord  BoBBSTSON. — My  Lords :  I  concur. 

Lord  LiNDLBY. — My  Lords :  In  order  to  deter- 
mine the  meaning  of  ''annual  pay  "  in  the  first 
schedule  to  the  Police  Act  lo90,  it  must  be 
remembered  that  this  Act  is  one  of  a  series 
referred  to  in  sect.  38,  some  of  which  are  enume- 
rated in  the  fifth  schedule.  It  must  also  be 
remembered  that  the  Act  of  1890  applies  not 
only  to  the  metropolitan  police,  but  to  the  police 
force  throughout  England,  except  in  the  city  of 
London.  This  appeal  relates  to  the  metropolitan 
police.  The  Act  of  1890  does  not  fix  the  amount 
of  pension  payable  to  any  particular  person,  but 
it  entitles  police  constables  to  pensions  on  certain 
conditions ;  it  fixes  the  maximum  and  minimum 
limit  of  such  pensions ;  and  it  leaves  the  amoont 
within  these  limits  to  be  fixed  by  the  police  autho- 
rity, which,  in  this  case,  is  the  Secretary  of  State  .- 
(see  sects.  1,  3,  32,  and  33,  and  scheds.  1  and  2). 
The  same  authority  fixes  the  pay  which  police 
constables  are  to  receive  while  in  the  police  force 
(10  Geo.  4,  c.  44,  s.  12),  and  also  the  stoppages 
which  may  be  made  fiom  their  pay  daring  sick- 
ness :  (53  &  54  Vict.  c.  45,  s.  20).  The  Secretary  of 
State  has  issued  a  scale  of  pay,  and  also  regrn- 
tions  or  conditions  of  employment  which  con- 
stables are  required  to  sign,  and  the  impellant 
did  sign  them.  He  also  signed  weekly  pay 
sheets.    These  regulations  and  pay  sheets  cannot 

Eroperly  be  disregarded.  Indeed,  as  pointed  oat 
y  Smith,  M.B.,  apart  from  the  regulations  and 
scale  of  pay,  the  appellant  could  not  establish 
his  claim  to  any  definite  pay  whatever.  They 
entiUed  him  to  pay  at  the  rate  of  30s.  a  week, 
which  sum  was  afterwards  increased  to  32s.  a 
week.  This  was  his  pay  when  in  the  police  force. 
He  contends  that  as  he  was  paid  7s.  a  week  more 
for  some  years  for  special  services  which  he 
rendered,  this  additional  sum  ought  to  be  added 
to  his  pay  for  the  purpose  of  computing  his 


MAGISTRATES'   CASES. 


191 


Ot.  of  App.]       London  County  Council  v.  Wandbwoeth  Coeposation.      [Ct.  of  App. 


pension.    Bat  this  is  to  treat  the  78.  a  week  now 
in  a  way  different  from  that  which  it  was  treated 
before  the  appellant's  retirement.    His  pay  for 
ail  pmposes  was  what  the  police  authority  fixed 
as  his  pay,  and  I  can  find  nothing  in  the  Act  of 
1890  which  justifies  your  Lordships  in  holding  it 
to  be  more.    The  word  "  pay  "  is  nsed  in  sects.  15, 
16,  and  20  of  the  Act,  and  has  always  been  under- 
stood to  mean  the  pay  fixed  by  the  police  autho- 
n<7,  to  the  exclusion  of  extra  allowances,  gratui- 
ties, and  emoluments,  which  are  not  regarded  as 
the  pay  of  those  who  receiye  them.    There  is 
nothing  in  the  Act  of  1890  to  show  that  "  pay  ** 
in  that  Act  and  its  schedules  means  anything 
more.    Nor  can  I  discover  anything  in  the  Act 
which  shows  that  the  word  '*  pay  "  in  the  expres- 
sion "  annual  pay  "  means  more  after  a  man's 
retirement  than  it  meant  before.    The  introduc- 
tion of  the  word  "  emoluments  *'  in  sect.  32  (5) 
seems  to  show  that  "  pay  "  does  not  include  all 
remuneration.    Moreover,  the  rules  in  part  3  of 
the  first  schedule  throw  some  light  on  the  meaning 
of  "  annual  pay.'*    The  rule  ll  (e)  indicates  that 
what  is  meant  is  the  ordinary  pay  of  the  rank  to 
which   the    retiring    constable   Delon|^.     This 
appears  to  me  to  be  its  clear  meaning  in  the 
regulations,  and  to  be  the  true  meaning  in  the 
first  schedule  to  the  Act  itself.    In  my  opinion, 
therefore,  the  appeal  should  be  dismissed. 

Judgment  appealed  from  affirmed,  and  appeal 
diemissed. 

Solicitors  for  the  appellant,  Mann  and  Crimp, 
Solicitors  for  the  respondents,    Wontner  and 
Bone. 
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COURT    OF    APPEAL. 

March  11, 12,  and  31, 1903. 

(Before  Williams,  Stislino,  and 
Mathbw,  L.JJ.) 

London   County   Council  v,  Wandsworth 

OOBPOEATION.  (a) 
appeal  FEOM  the   king's   bench   DIVISION. 

Meh'opolis — Street — New  street — Paving  expenses 
— "  Oumer*' — Public  recreation  ground — Land 
not  capable  of  being  lei  at  rack  rent — London 
County  Council—metropolis  Management  Act 
1865  (18  &  19  Vict  c.  120),  s.  250^Metropolis 
Management  Act  1862  (25  A  26  Vict.  c.  102), 

A  common  v>a^  vested  in  the  London  County 
Council  in  fee  simple,  under  a  scheme  under 
the  Metropolitan  Commons  Acts,  as  a  recreation 
ground  for  the  public.  There  was  power  to 
erect  lodges  ana  buildings  necessary  for  the 
maintenance  or  management  of  the  recreation 
ground,  but  no  other  buildings. 

There  were  erected  on  the  common  a  lodge,  in 
which  an  inspector  lived,  and  a  refreshment^ 
house  iohich  v>as  let  to  a  contractor.  From  the 
rent  of  the  refreshment-house  and  the  letting  of 
grazing  the  council  received  about  60Z.  a  year, 
ihe  expenses  of  maintenance  and  management 
being  ahout  1500Z.  a  year. 

(a)  Beported  by  J.  H.  Williams,  Esq.,  Barrlstei^at-L&w. 


Held  {reversing  the  judgment  of  the  King^s  Bench 
Division),  that  the  London  (founty  Council  were 
not  "  owners  "  of  the  common  toithin  the  meaning 
of  sect.  250  of  the  Metropolis  Management  Act 
1855,  and  therefore  were  not  liable  to  contribute 
to  the  expenses  of  paving  a  new  street  on  which 
the  common  abutted. 

Fulham  Yestry  v.  Minter  (84  L.  T  Rep.  49 ;  (1901) 
1  K.  B.  501)  overruled. 

Appeal  of  the  London  County  Council  from  the 
judgment  of  the  Divisional  Court  (Lord  Alver- 
stone,  C.J.,  Darling  and  Channell,  JJ.)  upon  a 
case  stated  by  a  metropolitan  police  magistrate. 

Bastell-ayenue  is  a  new  street  in  the  parish  of 
Streatham  within  the  metropolitan  borough  of 
Wandsworth,  and  is  bounded  on  the  eastern  side 
by  a  row  of  houses  and  on  the  western  side  by 
Tooting  Bee  Common  for  a  length  of  474ft. 

On  the  13th  Feb.  1893  the  Inolosure  Commis- 
sioners lor  England  and  Wales,  pursuant  to  the 
?rovi8ion8  of  the  Metropolitan  Commons  Act 
866  (29  &  30  Yict.  c.  122),  certified  a  scheme 
relating  to  Tooting  Bee  Common,  and  the 
scheme  was  confirmed  by  the  Metropolitan 
Commons  Supplemental  Act  1873  (36  &  37  Yict. 
c.  86). 

The  scheme  recited  that  the  manor  of  Tootine 
Bee  had  been  purchased  by  Beriah  Drew  and 
Philip  William  Flower,  with  the  knowledge  and 
approyal  of  the  Metropolitan  Board  of  Works, 
to  the  intent  that  the  commons  or  waste  lands 
belonging  to  the  manor  might  be  dedicated  to  the 
public  as  a  recreation  g^und  under  the  pro- 
visions of  the  Metropolitan  Commons  Act  1866, 
and  tbat  it  had  been  agreed  that  Beriah  Drew 
and  Philip  William  Flower,  in  pursuance  of  the 
object  with  which  they  boaght  the  manor  and  to 
the  intent  that  the  same  might  be  dedicated  to 
the  public,  would  transfer  their  purchase  of  and 
all  their  interest  in  the  manor,  commons,  and 
waste  lands  to  the  Metropolitan  Board  of  Works, 
and  the  board  would  accept  the  transfer  thereof. 

The  scheme  provided  that  from  and  after  the 
completion  of  the  purchase  by  the  Metropolitan 
Board  of  Works  (hereinafter  called  the  board) 
the  commons  or  waste  lands  delineated  in  the 
plan  deposited  with  the  Inclosure  Commissioners 
should  for  the  purpose  of  this  scheme  be  regu- 
lated and  managed  oy  the  board. 

The  scheme  contained  {inler  alia)  the  following 
provisions : 

(3)  The  board  may  drain,  plant,  ornament,  and  im- 
prove the  common  as  may  be  neoeaaary,  and  for  the 
purpose  of  preserving  the  tnrf  and  grass  may  inoloee  by 
fences  for  short  periods  snoh  portions  as  may  reqaire 
rest  to  revive  the  same,  and  for  further  protection  of 
the  common  may  put  up  a  poet  and  chain  defence 
against  the  straying  of  cattle  along  such  portion  of  it  as 
ia  marked  by  a  dotted  line  in  red  on  the  said  plan.  No 
house  or  any  other  huUding  shall  be  erected  on  the 
common  except  anch  lodgea  or  other  buildings  as  may  be 
neoeiaary  for  the  maintenance  or  mauAgement  of  the 
said  common  or  recreation  ground.  The  board  may 
from  time  to  time  erect  on  the  common  such  lodgea  and 
other  buildings  aa  may  be  necessary  for  the  main- 
tenance or  management  of  the  aaid  common  or  recreation 
ground. 

(4)  The  board  shall  frame  by-lawa  and  regolationa 
for  the  prevention  of  nuiaancea  and  the  preaervation  of 
order  on  the  common  or  reorettion  ground,  and  par- 
ticularly for  preventing  the  depoait  of  rubbiab  on  and 
the  illegal  taking,  cutting,  felling,  and  sale  of  turf,  sods, 
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bog-earth,  gravel,  sand,  loam,  clay,  gorae,  fnrze,  fern, 
bmshvrood,  trees,  and  the  like  from  the  oommon  or 
recreation  ground. 

Tooting  Graveney  Common  is  in  the  parish  of 
Tooting  Graveney,  but  adjoins  Tooting  Bee 
Common,  and  by  sect.  14  of  the  Metropolitan 
Board  of  Works  (Various  Powers)  Act  1875 
<38  &  39  Yict.  c.  179)  it  is  enacted  as  follows : 

From  and  after  the  passing  of  this  Act  Tonting 
Graveney  Common  shall  be  regnlated  and  managed  by 
the  board  as  a  place  of  recreation  for  the  public,  and 
for  that  purpose  sections  2  to  6  (both  inclusive)  and  9 
and  10  of  tiie  scheme  for  the  establishment  of  local 
management  with  respect  to  Tooting  Bee  Common, 
oonflrmed  by  the  Metropolitan  Commons  Supplemental 
Act  1873,  shall  by  virtue  of  this  Act  extend  and  apply 
to  Tooting  Graveney  Oommon. 

Tooting  Bee  Common  and  Tooting  Graveney 
Common  were  regulated  and  managed  by  the 
Metropolitan  Board  of  Works  under  the  Acts 
and  the  scheme  hereinbefore  mentioned  down  to 
the  commencement  of  the  operation  of  the  Local 
-Government  Act  1888,  since  which  time  tbey 
have  been  regulated  and  managed  by  the  London 
County  Council  as  the  successors  of  the  board. 
By-laws  relating  to  the  commons  have  been  from 
time  to  time  made  bv  the  board  and  by  the  London 
County  Council,  whose  powers  for  dealing  with 
commons  and  open  spaces  under  their  control, 
including  Tooting  Bee  Common  and  Tooting 
Graveney  Common,  have  been  extended  by  the 
private  Acts  53  &  54  Yict  c.  243  and  56  &  57 
Vict.  c.  71. 

A  railway  is  carried  across  Tooting  Bee 
Common  on  an  embankment  about  16ft.  or  18f r.. 
in  height.  There  are  two  arches  under  the  line 
of  railway,  passing  through  the  embankment,  for 
the  convenience  of  persons  using  the  common. 
There  are  many  large  trees  but  no  buildings  on 
that  part  of  the  common  which  lies  to  the  north 
of  the  line  of  railway.  A  second  line  of  railway 
runs  partly  in  a  cutting  and  partly  on  an  em- 
bankment,  and  there  are  two  oridges  over  and 
one  bridge  under  the  second  line  of  railway. 

The  area  of  that  part  of  Tooting  Bee  Common 
which  lies  to  the  north  of  the  first- mentioned 
railway  is  about  fifteen  acres.  The  total  area  of 
Tooting  Bee  Common  and  Tooting  Graveney 
Common  is  about  210  acres. 

There  is  a  lodge  on  Tooting  Graveney  Common 
in  which  an  inspector  lives  who  is  employed  by  the 
London  County  Council  for  the  management  of 
the  oommon,  and  the  lodge  is  necessary  for  that 
purpose.  A  deduction  is  made  from  his  wages  in 
respectof  the  quarters  provided  forhim  in  the  lodge. 
The  eross  rental  value  of  the  lodge  is  about  30^. 
The  distance  of  the  lodge  from  Bastell-avenue  is 
about  1213  yards  in  a  straight  line,  but  the 
distance  for  a  foot  passenser  (who  would  have  to 

fo  over  or  under  both  the  lines  of  railway  by  the 
ridges  or  arches  hereinbefore  mentioned)  is 
about  1700  yards.  There  is  also  a  temporary 
wooden  shed  or  watch-box. 

On  the  Tooting  Bee  Common  there  are  two 
sheds  or  boxes  (one  constructed  of  wood  and  the 
other  of  brick)  for  the  use  of  the  constables 
employed  by  the  London  County  Council  to  keep 
order,  and  a  refreshment-house,  which  is  let  by 
the  London  County  Council  to  a  refreshment 
contractor  at  a  rent  of  SOI.  a  year,  out  of  which 
the  county  council  have  to  pay  for  repairs,  which 


are  estimated  to  cost  about  5^  a  year  oa  the 
average.  The  distance  of  the  refresnment-hoase 
from  Bastell-avenue  is  about  913  yards  in  a 
straight  line,  but  the  distance  for  a  foot  passenger 
is  about  1400  yards.  Save  as  aforesaid  there  are 
no  buildings  on  the  common. 

The  London  County  Council  let  the  rights  of 
grazing  under  one  entire  contract  over  all  the 
commons  under  their  management  and  control 
for  the  sum  of  2102 ,  of  which  Uie  sum  attributable 
to  the  Tooting  Bee  aod  Tooting  Graveney 
Commons  (apportioned  according  to  acreage)  was 
about  20L  or  30Z.,  but  it  varied  from  year  to  year. 

The  London  County  Council  receive  from  the 
owners  or  occupiers  of  houses  abutting  on  the 
common  small  annual  payments,  varying  from 
7«.  6<2.  to  bs.  and  amounting  in  all  to  52. 19«.  6d., 
in  respect  of  licences  to  have  a  gateway  opening 
on  to  the  commons,  those  sums  being  charged 
to  prevent  the  licensees  from  acquiring  a  right  of 
way  on  to  the  commons.  None  of  the  gateways 
open  on  that  part  of  Tooting  Bee  Common 
wnich  lies  to  the  north  of  the  first- mentioned 
railway. 

In  the  accounts  of  the  London  County  Council 
for  the  year  1898  to  1899  the  expenses  incurred 
by  the  council  in  respect  of  the  man-.^gement 
and  regulation  of  the  two  commons  amounted 
to  11902.  198.,  while  the  total  receipts  from 
all  sources  (excluding  the  sum  of  52.  198.  6<2. 
referred  to  above)  were  262.  78.  3c2.,  made  up 
as  follows :  Receipts  from  the  refreshment- 
house,  182.  158.  ;  receipts  in  respect  of  the 
grazing  rights,  72. 128.  Sd.  In  the  accounts  for 
the  year  1899-1900  (being  the  last  year's  acouont 
audited  at  the  date  of  the  hearing)  the  expenses 
amounted  to  15182.  lis.  9(2.,  and  the  total 
receipts  from  all  sources  (excluding  the  som 
of  52.  198.  6{2.  referred  to  above)  amounted  to 
552.  158.  3d.,  made  up  as  follows :  Receipts  from 
the  refreshment-house,  242. 98. ;  receipts  in  respect 
of  grazing  rights,  312.  68.  3d. 

The  respondents  claimed  from  the  London 
County  Council,  as  the  owners  of  Tooting  Beo 
Common,  the  sum  of  3192.  198.  being  the  share 
apportioned  in  respect  of  such  oommon  of  the 
estimated  expenses  of  paving  the  new  street 
called  Rastell-avenue  throughout  the  whole 
breadth  of  the  carriage-way  and  footpath  thereof 
under  sect.  105  of  the  Metropolis  Manaeement 
Act  1855  and  sect.  77  of  the  Metropolis  lumage- 
ment  Amendment  Act  1862. 

The  appellants  (the  London  County  Council) 
contend^  that  they  were  not  the  '*  owners  "  of 
the  common  within  the  meaning  of  the  definition 
of  the  word  "  owner "  in  sect.  250  of  the  Metro- 
polis Management  Act  1855;  that  the  common 
was  not  capable  of  being  let  at  a  rack  rent  in 
consequence  of  the  provisions  of  the  Acts  before 
refeiTod  to  ;  that  they  (the  council)  did  not  and 
could  not  receive  a  rack  rent  for  the  oommon ; 
that  the  part  of  the  common  bounding  or  abutting 
on  the  new  street  must  be  regarded  as  a  separate 
hereditament  distinct  from  the  reminder  of 
the  oommon;  and  that,  as  from  such  part 
they  did  not  receive  any  rent  or  income  of  any 
kind,  they  were  not  "  owners "  of  that  part 
within  the  meaning  of  the  Metropolis  Manage- 
ment Act. 

The  magistrate  held  that  the  appellants  were 
the  owners  of  Tooting  Bee  Common  within  the 
meaning  of  sect.  250  of  the  Metropolis  Manage- 
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ment  Act  1855,  and  save  judgment  for  the 
reepondentB  for  the  fnfi  amount  olaimed — yiz., 
319Z.  198. 

The  question  for  the  opinion  of  the  court  was 
whether  his  decision  was  right. 

The  Metropolis  Management  Act  1855  (18  &  19 
Vict.  c.  120)  provides : 

Seot.  105.  In  oase  the  owners  of  the  honses  forming 
the  greater  part  of  any  new  street  laid  out  or  made,  or 
hereafter  to  be  laid  oat  or  made,  which  is  not  paved  to 
the  ttatisfaotion  of  the  vestry  or  district  board  of  the 
parish  or  district  in  which  such  street  is  situate,  be 
deairons  of  having  the  same  paved,  as  hereinafter  men- 
tioned, or  if  snoh  vestry  or  board  deem  it  necessary  or 
expedient  that  the  same  should  be  so  paved,  then  and  in 
either  of  snoh  cases  such  vestry  or  board  shall  well  and 
sufficiently  pave  the  same,  either  throughout  the  whole 
breadth  of  the  carriage-way  and  footpaths  thereof,  or  any 
part  of  such  breadth,  and  from  time  to  time  keep  sucli 
pavement  in  good  and  sufficient  repair;  and  the  owners 
of  the  houses  forming  such  street  shall,  on  demand,  pay 
to  such  vestry  or  board  the  amount  of  the  estimated 
•zpenses  of  providing  and  laying  such  pavement  (such 
amount  to  be  determined  by  the  surveyor,  for  the 
time  being,  of  the  vestry  or  board) ;  and  in  case  such 
estimated  expense  exceed  the  actual  expenses  of 
snoh  paving,  then  the  difference  between  such  esti- 
mated expenses  and  such  actual  expenses  shall  be 
repaid  by  the  said  vestry  or  board  to  the  owners  of 
the  houses  by  whom  the  said  sum  of  money  has  been 
paid  ;  and  in  case  the  said  estimated  expenses  be  less 
than  the  actual  expenses  of  such  paving,  then  the 
owners  of  the  said  houses  shall,  on  demand,  pay  to  the 
said  vestry  or  board  such  further  sum  of  money  as, 
together  with  the  sum  already  paid,  amounts  to  such 
actual  expenses. 

Seot.  250.  In  the  oonstrnotion  of  this  Act  .  .  . 
the  word  **  owner  "  shall,  except  for  the  purpose  of  the 
proviaion  of  this  Act  requiring  notice  to  be  served  on 
owners  or  reputed  owners  of  land  before  application  to 
one  of  Her  Slajesty's  principal  Secretaries  of  State  for 
his  consent  to  Axeroise  powers  of  taking  land,  or  any 
light  or  eaiseiA«int  in  or  over  land,  compulsorily,  mean 
the  person  for  the  time  being  receiving  the  rack  rent  of 
the  lands  or  premises,  in  connection  with  which  the  said 
word  is  used,  whether  or  his  own  account,  or  as  agent 
or  trustee  for  any  other  person,  or  who  would  so  receive 
the  aarae  if  saoh  lands  or  premises  were  let  at  a  rack 
rent. 

The  Metropolis  Management  Acts  Amendment 
Act  1862  (25  &  26  Vict.  c.  102)  provides : 

Sect.  77.  Where  any  vestry  or  district  board  shall, 
under  the  powers  given  by  the  one  hundred  and  fifth 
section  of  the  firstly  recited  Act,  have  paved  or  be 
about  to  pave  any  new  street,  the  owners  of  the  land 
bounding  or  abutting  on  such  street  shiJl  be  liable 
to  oontribvte  to  the  expenses  or  estimated  expenses 
of  paving  the  same,  as  well  as  the  owners  of  houses 
therein,  provided  that  it  shall  be  lawful  for  the 
vestry  or  district  board  to  charge  the  owners  of 
land  in  a  less  proportion  than  the  owners  of  house 
property,  should  they  deem  it  just  and  expedient 
so  to  do ;  and  any  such  costs  and  expenses,  including 
the  cost  of  paving  at  the  points  of  intersection  of  streets, 
and  all  other  incidental  ooets  and  charges,  shall  be 
apportioned  by  the  vestry  or  board,  and  shali  be  recover- 
able either  before  the  work  shsil  be  commenced,  or 
during  its  progress,  or  after  its  completion ;  and  it  shall 
be  lawful  for  the  vestry  or  district  board  at  their  discre- 
tion to  accept  payment  of  the  amount  apportioned  or 
charged  in  respect  of  each  house  or  premises  by 
instalmeutii  spread  over  a  period  not  exceeding  twenty 
years,  and  any  such  amount  shall  be  recoverable 
from  the  present  oe  any  future  owner  of  the  premises 
either   t'v    ictiuu  at    law  or    in    a  summary   manner 
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before  a  justice  of  the  peace,  at  the  option  of  the  vestry 
or  board. 

The  Divisional  Court  (Lord  Alverstone,  O.J., 
Darling  and  Channel!,  JJ.)  affirmed  the  decision 
of  the  magistrate,  npon  the  authority  of  the 
decision  in  Fulham  Vestry  v.  Minter  (20  Mag. 
Cas.  91 ;  84  L.  T.  Rep.  49 ;  (1901)  1  K.  B. 
501). 

The  London  County  Council  appealed. 

Avory,  K.C.  and  W.  C.  Ryde  for  the  appellants. 
— The  decision  in  Fulham  Vestry  v.  Minter^  upon 
the  authority  of  which  this  case  was  decided  in 
the  Divisional  Court,  was  wrong  and  ought  to  be 
overruled.  The  appellants  were  not  the  **  owners  " 
of  the  lands  in  question,  within  the  meaning  of 
sect.  250  of  the  Metropolis  Management  Act  1855. 
The  use  and  enjoyment  bj  the  appellants  of  this 
land  is  so  restricted  and  limited  hy  statute  that 
it  is  impossiblo'for  them  to  obtain  any  rent  which 
will  meet  the  necessary  expenses  of  maintenance, 
and  therefore  the  premises  cannot  be  let  at  a 
"  rack  rent "  and  there  cannot  be  an  owner  within 
the  meaning  of  the  Act : 

Great  Ecutem  Railway  Company  v.  Hackney 
Board  of  Works,  49  L.  T.  Bep.  509 ;  8  App. 
Cas.  687 ; 

Wright  v.  Ingle,  54  L.  T.  Bep.  511 ;  16  Q.  B.  Div. 
379. 

The  distinction  is  between  cases  where  land 
is  by  statute  rendered  incapable  of  being  let 
at  a  rack  rent  and  where  the  owner  of  land 
for  the  time  being  is  by  contract  or  through 
other  circumstances  unable  to  let  the  land 
at  a  rack  rent  —  for  instance,  where  land  is 
held  upon  trust  for  charitable  or  religious  pur- 
poses: 

Angell  v.  Paddington  Vestry,  L.  Bep.  3  Q.  B. 
714. 

The  principle  of  the  cases  in  which  it  has  been 
decided  that  land  held  for  the  purposes  of  the 
public,  such  as  a  recreation-  ground,  are  not  rate- 
able to  the  poor  rate  is  applicable  to  cases  under 
the  Metropolis  Management  Act.  It  is  impos- 
sible to  Buppo«e  that  a  rack  rent  would  be  ob- 
taibed  for  land  which  was  bj  statute  prevented 
from  being  let  at  any  rent  which  would  cover  the 
necessary  expense  of  maintenance : 

Lambeth  Overseers  v.  Lofidon  County  Council,,  76 

L.  T.  Bep.  795 ;  (1897)  A.  C.  625  ; 
Hare  v.  Putney  Overseers,  45  L.  T.  Bep.  387 ;  7 

Q.  B.  Div.  223. 

Mattinson,  K.C.  and  /.  C,  Earle  for  the  respon- 
dents.— The  case  of  Fulham  Vestry  v.  Minter 
{tibi  sup.)  was  rightly  decided,  and  ought  to  be 
followed  in  the  present  case.  The  cases  decided 
upon  the  question  of  liability  to  assessment  to 
the  poor  rate  have  no  bearing  upon  the  present 
question.  The  question  in  those  cases  tamed 
upon  whether  the  public  authority  were  occupiers 
of  land  which  could  be  let  to  a  hypothetical 
tenant  at  a  rent  which  would  give  the  premises  a 
rateable  value.  That  is  quite  a  different  question 
from  the  question  whether  the  public  authority 
are  the  "owners'*  within  the  meaning  of  th^ 
Metropolis  Management  Acts.  If  the  land  is 
capable  of  being  let  at  all  and  of  earning  any 
profit,  then  there  is  an  "owner"  within  the 
meaning  of  these  Acts.  Here  the  appellants  were 
able  to  obtain  a  rent  for  the  land,  and  the  case  is 
not  like  those  in  which  the  land  has  been  struck 

2  0 


194 


MAGISTRATES'   CASES. 


Or.  OF  App.]       London  County  Council  v,  Wandswobth  Cobpobation.      [Ot.  of  App. 


with  sterility,  as  in  Plumstead  Board  of  Works  y, 
British  Land  Com/pany  (32  L.  T.  Rep.  94 ;  L.  Rep 
10  Q.  B.  203)  and  AngeU  v.  Faddmaton  Vestry 
(ubi  sup,).  In  sect  250,  "  rack  rent  means  the 
best  rent  which  can  be  obtained  for  the  land 
subject  to  all  the  restrictions  and  the  rights  of 
the  pablic,  and  that  rent  is  obtained  by  the 
appellants.  It  is  sufficient  if  any  profit  is  obtained 
from  the  land,  and  it  is  not  necessary  that  it 
should  be  reoeiyed  as  rent,  or  that  there  should 
be  a  net  profit : 

8t,  G^U**,  Camb«ff^«U,  Vestry  v.  London  Cemetery 
Com/pany,  70  L.  T.  Bep.  734 ;  (1894)  1  Q.  B. 
699. 

Unless  the  land  is  made  es^tra  commsroium  so 
that  the  owner  is  entirely  depriyed  of  any  bene- 
ficial use  and  is  unable  to  ootain  any  profit,  he 
is  the  "  owner '' within  the  Metropolis  Manage- 
ment Acts.  They  cited  also 

8t.  Mary^  IsUngrton,  Vestry  y,   Cobhstt,  71  L.  T. 

Bep.  573 ;  (1895)  1  Q.  B.  869 ; 
BiwdUch  y.  Wakefield  Local  Board,  25  L.  T.  Bep. 

as ;  L.  Bep.  6  Q.  B.  567 ; 
Homsey  District  Council  y.  Smith,  76  L.  T.  Bep. 

431 ;   (1897)  1  Ch.  843 ; 
Davis  y.  Qreenvfich  Board  of  Works,  72  L.  T.  Bep. 

674 ;  (1895)  2  Q.  B.  219 ; 
Stotesbwry  y.  8t,  Giles*  Vestry,  59  L.  T.  Bep.  473. 

Avory,  K.C.  repUed.  ^^^  ^^  ^^^ 

March   31. — The   foUowin^]^    judgments    were 
read: — 

WiiiLiAxa,  L.J. — It  was  decided  in  Lambeth 
Overseers  v.  London  County  Council  (76  L.  T. 
Rep.  795 ;  (1897)  A.  C.  625),  following  Hare  y. 
Putney  Overseers  (45  L.  T.  Rep.  337;  7  Q.  B. 
Diy.  2^3),  that  the  public  is  not  a  rateable  occu- 
pier. The  question  in  this  case  is  whether  the 
Sablic  is  or  can  be,  within  the  meaning  of  the 
efinition  of  the  word  "  owner "  in  sect.  250  of 
the  Metropolis  Management  Act  1855,  extended 
to  land  by  sect.  77  of  the  Act  of  1862,  owner  of 
land  used  by  yirtue  of  statutory  proyisions  ezclu- 
siyely  as  a  public  recreation  ground.  Now,  in 
my  judgment,  this  qaestion  cannot  be  disposed 
of  on  the  authority  of  the  rating  cases  which  I 
haye  just  cited.  From  an  abstract  point  of  yiew 
it  is  obyious  that  the  question  whether  property 
dedicated  to  the  public  ought  to  contribute  to 
poor  rate  is  a  yery  different  question  from  the 
question  whether  such  property  ought  to  con- 
mbute  to  a  road  which  is  a  convenience  to  the  pro- 
perty. Moreoyer,  it  seems  to  me  that  the  present 
case  must  necessarily  be  decided  by  ascertaining 
what  is  the  true  construction  of  the  interpreta- 
tion contained  in  sect.  250  of  the  Act  of  1855. 
The  terms  of  that  section  are :  " '  Owner '  shall 
mean  the  person  for  the  time  being  receiying  the 
rack  rent  of  lands  or  premises  in  connection 
with  which  the  said  word  is  used,  whether  on  bis 
own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  receiye  the  same  if  such 
lands  or  premises  were  let  at  a  rack  rent."  It 
seems  plain  that  land  may  be  so  dedicated  to 
public  purposes  that  it  cannot  be  let  at  a  raok 
rent  at  all,  and  in  such  case  it  seems  to  me  to 
follow,  from  the  decision  of  the  Exchequer 
Chamber  in  Plumstead  Board  of  Works  y.  British 
Land  Company  (32  L.  T.  Rep.  94 ;  L.  Rep.  10 
Q.  B.  203),  that  the  persons  in  whom  the  lethal 
title  to  such  land  was  vested  would  not  be  owners 


within  the  meaning  of  sect.  250.  The  principle 
is  thus  stated  by  L^rd  Watson  in  Great  Eastern 
Railway  Company  y.  Hackney  District  Board  of 
Works  (49  L.  T.  Rep.  509 ;  8  App.  Cas.  687,  at 
p.  693) :  "  The  authorities  cited  in  the  course  of 
the  argument  appear  to  me  to  establish  this 
proposition — ^that  the  person  yested  with  the 
property  of  heritable  subjects  which  haye  been 
placed  extra  commercium^  or  are  subject  in  per- 

Setuity  to  the  burden  of  a  public  right  wnich 
epriyes  him  of  their  beneficial  use,  is  not  an 
owner  of  land  within  the  meaning  of  sect.  77  of 
the  Act  of  1862."  And  by  Bowen.  L.J.  in  WrigU 
y.  IngU  (54  L.  T.  Rep.  511 ;  16  Q.  B.  Diy.  379) 
the  same  principle  is  thus  stated :  *'  Whether  in 
the  case  of  premises  which  were  preyented  by  an 
Act  of  Parliament  from  being  let  at  a  rack  rent 
there  eyer  could  be  an  owner  within  the  meaning 
of  sect.  250  I  yery  much  doubt.  I  am  inclined  to 
think  that,  if  this  incapacity  to  be  let  were 
stamped  on  the  premises,  the^  neyer  could  haye 
an  owner  within  the  meaning  of  sect.  250." 
Applying  the  principle  thus  stated  to  the  present 
case,  we  haye  to  determine  whether  the  county 
council  could  let  these  commons  or  any  part 
of  them  at  a  rack  rent;  and  in  considering 
this  question  I  do  not  think  that  it  is  of  any 
importance  that  it  is  a  part  only  of  the  land 
which  is  so  let  or  could  be  so  let;  nor  do 
I  think  it  of  any  importance  that  the  pay- 
ment receiyed  or  which  could  be  receiyecl  is 
taken  in  a  form  in  which  rack  rent  is  not 
ordinarily  taken,  such,  for  instance,  as  by  way 
of  reduction  of  wages,  or  payment  for  the 
temporary  right  to  take  the  herbage,  or  pay- 
ment for  the  right  to  temporarily  occupy  a  band 
stand  or  a  refreshment  stall.  The  form  is  im- 
material if  that  which  is  taken  is  the  equiyalent 
of  rack  rent:  {8t,  Oiles\  Camherwelt,  Vestry 
y.  London  Cemstery  Company  (70  L.  T.  Rep.  734 ; 
(1894)  1  Q.  B.  699).  Again  1  do  not  think  that 
the  fact  that  the  statutory  conditions  under  which 
the  land  is  held  preyent  so  high  a  rent  from  being 
obtained  as  might  haye  been  obtained  but  for  the 
limitetions  of  user  imposed  by  those  conditions 
neffatiyes  the  rent  reoeiyed  bein^  a  rack  rent 
within  the  meaning  of  the  definition.  What  we 
have  to  determine  is  whether  or  not  the  dedica- 
tion of  the  land  to  public  purposes,  so  that  the 
use  of  it  for  any  purpose  must  be  a  use  sub- 
ordinate to  the  public  purposes  to  which — to  use 
the  words  of  Lord  Fitzgerald  in  Cheat  Eastern 
Railway  Company  y.  Hackney  Board  of  Works 
(uhi  sup.) — the  park  or  recreation  ground  is  in  its 
whole  deyoted,  excludes  those  in  whom  the  land 
is  legally  yested  from  the  category  of  owners 
within  the  meaning  of  sect.  250  of  the  Metro- 
polis Management  Act  1855.  The  fact  that  the 
legal  owners  haye  no  beneficial  ownership,  but 
are  merely  trustees,  does  not  by  the  yeiy  terms 
of  the  section  exclude  them  from  the  category  of 
owners.  Does  the  fact  that  they  are  trustees 
for  the  public  exclude  them  P  I  haye  come 
to  the  conclusion  that  it  does.  Apart  from 
some  such  oyerriding  limitation  of  the  words 
of  sect.  250  as  is  inmcated  by  Lords  Watson 
and  Fitzgerald  in  Great  E(utem  Railway  Com- 

fany  y.  Hackney  Board  of  Works  {ubi  sup.), 
should  haye  come  to  the  same  conclusion 
myself  as  that  arriyed  at  in  Fulham  Vestry 
y.  Minter  {uhi  sup.)  by  Bruce  and  Phillimore^ 
JJ.  and  Mr.  Plowden,  the  magiatnite.      In  niy 
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opinion  the  London  County  Council  are  the 
owners  of  land  bounding  or  abutting  on  the 
street.  They  are  tmstees  for  the  pnblio,  and 
would  reoeiye  the  rack  rent  of  the  land  as 
I  think  it  lawfully  might  be  without  inter- 
fering with  the  purposes  to  which  the  land  is 
deToted  by  statute.  This  in  effect  is  the  same 
oonclnsion  as  that  arriyed  at  by  Mr.  Plowden  in 
^vlliam  Vestry  v.  Minier;  but  I  think  that  the 
receipt  of  such  rack  rent  would  be  subordinate  to 
the  public  purposes  to  which  these  parks  or 
recreation  grounds  are  wholly  devoted.  This  is 
not  a  case  where  the  rents  received  show  a 
surplus  after  providing  for  the  expenses  of  the 
execution  of  the  statutory  purposes.  I  think 
that  such  dedication  to  the  public  places  the 
land  essira  eommercium,  and  that  the  burden 
of  the  public  right  deprives  those  in  whom 
the  legal  estate  and  possession  is  vested  of 
the  bei^ficial  ownership  or  occupation  of  such 
land.  In  this  case  the  Divisional  Court  only 
followed  the  decision  in  Fidfiam  Vestry  v. 
Minter  which  bound  them.  It  does  not  bind 
us,  and,  as  we  think  it  was  wrongly  decided, 
we  must  reverse  the  decision  of  the  Divisional 
Court. 

Stirling,  L.J.  —  The  question  in  this  case 
is    whether   the   London    County    Council  are 
the  owners  of  Tooting  Bee  Common  within  the 
meaning  of  sect.  250  of  the  Metropolis  Manage- 
ment Act  1855  80  as  to  be  liable  to  contribute  to 
the  cost  of  a  new  street  on  which  part  of  the 
common  abuts.    The  section  referred  to  provides 
that  the  word  "  owner  "  in  the  Act  shall  (with 
exceptions  UDuecessary  to  be  mentioned)  **  mean 
the  person  for  the  time  being  receiving  the  rack 
rent  of  the  lands  or  premises  in  connection  with 
which    the  word  is  used,    whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  receive  the  same  if  such 
lands  or  premises  were  let  at  a  rack  rent."    The 
manor  of    Tooting  Bee    was  purchased   by  the 
Metropolitan  Board  of  Works  in  order  that  the 
commons  and  waste  lands  belonging  to  the  manor 
might  be  dedicated  to  the  pubHo  as  a  recreation 
ground  under  the  provisions  of  the  Metropolitan 
Commons  Act  1866,  in  pursuance  of  which  Act  a 
scheme  was  framed  by  the  Inclosure  Commis- 
sioners   and    confirmed   by     the    Metropolitan 
Commons  Supplemental  Act  1873.    The  scheme 
shows,  on  the  face  of  it,  that  the  common  was  to 
be  dedicated  to  the  public,  and  contains  provi- 
sions for  the  regulation  and  management  of  it. 
Amongst  these  may  be  noticed  a  provision  enabling 
the  board  "  for  the  purpose  of  preserving  the  tun 
and   sprass"  to   "  mclose  by    fences    for  short 
periodiB  such  portions  as   may  require  rest  to 
revive  the  same,  and  for  further  protection  of  the 
common "  to  "  put  up  a  post  and  chain  defence 
against  the  straying  of  cattle ''  along  a  defined 
portion  of  the  common.      No  houses  or  other 
buildings  were  to  be   erected  on   the  common 
except  such  lodges  or  other  buildings  as  might  be 
necessary  for  the  maintenance  or  man^ement  of 
the  common  or  recreation  ground ;  but  the  board 
was  authorised  from  time  to  time  to  erect  on  the 
common    such  lodges    and   other  buildings  as 
might    be   necessary    for   the    maintenance   or 
management  of  the  common  or  recreation  ground. 
By  an  Act  of  1875  it  was  prorided  that  Tooting 
Oraveney    Common   should    be    regulated    and 
man»g^<i  by  the  board  as  a  place  of  recreation  for 


the  public,  and  certain  of  the  powers  conferred 
on  tne  board  with  reference  to  the  management 
of  Tooting  Bee   Common  by  the   scheme  and 
Act   of  1873  were  made  applicable  to  Tooting 
Graveney  Common.    All  these  powers  of  regula- 
tion and  management  were  by  the  Local  Govern- 
ment   Act  of  1888  transferred  to    the  London 
County  Council.     Tooting    Bee    Common   and 
Tooting  Graven^    Common   contain    together 
210  acres.    On  Tooting  Graveney  Common  is  a 
lodge  (o£  the   gross  rental  value  of  about  302.) 
necessary  for  the  management  of  the  common 
and  occupied  by  an  inspector  in  the  employment 
6t    the  London    County   Council,   from    whose 
wages  a  deduction  is  made  in  respect  of  the 
quarters  provided    for    him    in    the  lodge.    On 
Tooting  Bee  Common  is  a  refreshment-room  let 
to  a  refreshment  contractor  at  a   rent  of  302.  a 
year,  out  oi'  which  the  London  County  Council 
pay  repairs  of  the  estimated  amount  of  52.  a  year. 
The  London    County  Council  let   the  grazing 
on  all  the  commons  under  their  management  for 
an  annual  sum  of  2102.,  of  which  the  proportion 
attributable  to  Tooting  Bee  and  Tooting  Graveney 
Commons  is  from  202.  to   302.      The  London 
County  Council   also  receive  some  small  annual 
payments  of  from  58.  to  78.  6d.  in  respect  of 
licences  to  adjoining  owners  to    have  gateways 
opening  on  the  common.     These  sums  amount 
in  the  whole  to  52.  198.  6<2.,  and  are  paid  with  the 
view  of  preventing    private    rights    from  being 
acquired  over  the  common.     The  total  expenses 
incurred  by  the  London  County  Council  in  the 
management   and    regulation  of   the    commons 
exceed  by  from  11002.  to  14002.  all  the  receipts  in 
respect  of  these   matters.     The  Divisional  Court 
ha$  in  these  circumstances  held,  on  the  autho- 
rity of  a  previous  decision  of  the  same  court 
{Fulham  Vestry  v.  Minter,  u6i   8tfp.),  that  the 
London  County  Council  are  the  owners  of  the 
commons  in  question  within  the  meaning  of  the  sec- 
tion in  question,  and  from  this  decision  the  council 
have  appealed.    The  meaning  of  the  definition  of 
"  owner  "  in  sect.  250  of  the  Metropolis  Manage- 
ment Act  of  1855,  and  of  the  simUar  definition  in 
the  Public  Health  Act  of  1875,  has  been  repeatedly 
considered  by  the  courts.    In  Homsey  IHstriet 
Council  V.  8mitk  (76  L.  T.  Rep.  431 ;  (1897)  1  Ch. 
843)  Smith,  L.J.,  delivering  the  judgment  of  the 
Court  of  Appeal,  af  cer  dtating  in  some  detail  the 
two  cases  of  Plumstead  Board  of  Works  v.  British 
Land    Company    {ubi   sup.)   in    the    Exchequer 
Chamber,  and  Qreat  Eastern  Railway  Gompwny 
V.  Hackney  District  Boa/rd  of  Works  {ubi  sup.), 
says  :  "  These  two  cases,  in  our  judgment,  show 
that,  if  land  be  by  statute  for  ever  incapable  of 
yielding  a  rack  rent,  the  owner  thereof  is  not 
'owner     within   the  meaning  of  the  Acts."    I 
respectfully    agree  with    this    conclusion.     The 
question   then    reduces    itself  to   this,    whether 
tne   land  is    bv  statute  for  ever   incapable  of 
yielding  a  rack  rent.     In  Plumstead  Board  of 
Works  V.  British  Land   Company  the  lands  in 

Question  were  roads  dedicated  to  the  public. 
Q  Oreat  Eastern  Railway  Company  v.  Hackney 
District  Board  of  Works  the  '* lands"  consisted 
of  the  parapets  of  a  bridge  erected  over  a  cutting 
in  which  the  Great  Eastern  Railway  runs.  It 
was  suggested  that  the  walls  of  the  parapets 
might  TO  turned  to  profitable  use  by  the  company 
by  letting  the  surfaces  for  posting  advertisements. 
On  this  Lord  Watson  observed :  "  The  suggestion 
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is  ingenions,  and  may  or  may  not  hare  some  pos- 
sible foundation  in  fact,  but  it  fails  to  satisfy  me 
tiiat  the  Legislature  in  framing  the  Metropolis 
Management  Acts  intended  to  deal  with  the  surface 
d  a  mere  roadside  fence  as  '  land '  which  might 
be  let  at  a  rack  rent."    With  this  Lord  BU^k- 
bum  expressed  his  concurrence.    Lord  Fitzgerald 
says:  "The  bridge  is  by  the  statute  dedicated 
to  public  use,  and  its  lence  waUs  are  provided 
for  public  protection ;  and  if  the  ownership  and 
control  of  the  walls  is  in  the  company,  it  is  so  for 
public  purposes  and  subject  to  tne.  obligation  of 
perpetual  maintenance,  unless  and  until  some 
other  good  and  sufficient  fences  shall  be  provided 
by  the  company  in  their  stead  for  the  public  pro- 
tection.   The  company  could  not  let  tne  walls  at 
a  rack  rent,  and  ii  they  might  use  them  for  any 
purpose  it  must  be  a  use  subordinate  to  the  public 
4>urposes  to  which  the  bridge  as  a  structure  is  in 
its  whole  devoted."    These  passaffes  seem  to  me 
to  eetabliG^   that,  although  land    dedicated  to 
public  purposes  may  be,  or  be  capable  of  being, 
used  for  some  purpose  of  profit,  it  does  not  follow 
that  it  is,  or  can  be,  let  at  a  raok  rent.    Now, 
Tooting    Bee   Common  is  by  the  scheme  and 
statute  of    1873   dedicated  to  the  public  as  a 
**  common  or  recreation  ground.'*    The  extent  of 
the  rights  of  the  public  is  shown  by  this,  that  it 
was  considered  necessary  to  insert  express  pro- 
visions authorising  the  Metropolitan   Board  of 
Works  to  fence  off  for  short  periods  such  portions 
of  the  turf  and  grass  as  might  require  rest,  and 
also  to  put  up  on  a  defined  portion  a  poet  and  chain 
fence  £>r  the  protection  of  the  common  against 
the  straying  of  cattle.    These  rights  of  the  public 
appear  to  me  to  be  such  as  to  render  the  common 
as  a  whole  incapable  of  being  let  at  a  rack  rent. 
It    is    stated    in    the    case    that    the    common 
is  let  for  grazing  purposes ;  but  I  take  this  to 
mean  that  licences  have  been  granted  to  feed 
sheep  and  cattle  thereon   subject  to  and  con- 
sistently with  the  rights  of  the  public ;  and  any 
payments  made  in  consideration  of  such  licences 
appear  to  me  to  be  similar  in  their  natuie  to  the 

Srofits  which  were  suggested  in   Oreat  Eastern 
lailway  Company  v.  Hackney  DtsU-ict  Board  of 
Works  (ubi  sup.)  as  possible  to  be  earned  by  the 
Jettine  of  the  parapet  walls  for  advertisements. 
At  all  events,  the  letting  for  grazing  purposes 
mentioned  in  the  case  does  not,  in  my  ludgment, 
constitute  a  letting  at  a  rack  rent.    Still  less  can 
this  be  said  of  the  arrangements  under  which 
some  small  sums  amounting  to  5Z.  198. 6(2.  are  paid 
in  respect  of  licences  granted  to  adjoining  owners 
to  have  gateways  opening  on  the  commons  with 
the    view    of    preventing    private    righto    being 
acquired   by    niem.     There   are,   however,  two 
buildings  to  be  considered — ^viz.,  tiie  refreshment- 
room  built  on  Tooting  Bee  Common  and  the 
inspector's    lodge    built   on   Tooting    Graveney 
Common.      Of  these    the   former  is    the  more 
important,  first,  because  it  is  situate  on  Tooting 
Bee  Common,  and,  secondly,  because  it  is  let  to 
a  contractor  at  an  annual  rent  of  30Z.    Now,  if 
this  building  abutted  on  the  new  street,  I  should, 
as  at   present  advised,  feel    some  difficulty  iu 
holding  that  the  London  County  Council  were 
not  lisible  to  contribute  in  respect  of  it.     In  fact, 
however,  it  is  situate  at  a  considerable  distance 
from  the  new  street  and  on  a  different  part  of  the 
common.    In  the  present  case  the  London  County 
Council  are  sought  to  be  made  liable   not  in 


respect  of  this  building  as  the  owners  of  a  house 
under  sect.  105  of  the  Metropolis  Management  Act 
of  1855,  but  in  respect  of  a  portion  of  tne  common 
free  from  any  building  and  as  owners  of  land 
bounding  or  abutting  on  a  new  street  under 
sect.  77  of  the  Act  of  1862.  The  existence  of  the 
building  can  only  be,  and  (I  assume)  is,  justified 
as  being  "necessary  for  the  maintenance  or 
management  of  the  oommon  or  recreation 
ground."  If  it  be  true,  as  I  think  that  the 
portion  of  the  common  which  abuts  on  the  new 
street  is  incapable  of  being  let  at  a  rack  rent,  I 
do  not  see  that  the  case  is  altered  because  the 
London  County  Coundl  have  for  the  purpose 
just  mentioned  seen  fit  to  erect  on  another  part 
of  the  common  a  building  which  is  capable  of 
being  so  let.  For  the  like  reason,  the  existence 
of  the  lodge  on  Tooting  Gravenejr  Common  does 
not  appear  to  me  to  create  a  liability  on  the  part 
of  the  London  County  Council.  On  the  whole, 
I  arrive  at  the  conclusion  that  the  appeal  ought 
to  be  allowed. 

Mathbw,    L.J. — I    cannot   agree    with    the 
Divisional  Court  in  the  interpretetion  put,  in  the 
case  of  Ftdham   Vestry    v.    Minter    {nhi  sup.), 
upon  sect.  250  of  the  Metropolis    Management 
Act  of  1855.     I  do  not  think  that  the   county 
council  were  owners  of  the  land  in  question,  nor 
were  the  moneys  received  by  them  a  raok  rent 
within  the  meaning  of  the  section.    The  countr 
council  had  the  legal  estate  in  the  land,  which 
was  vested  in  them  for  the  perpetual  use  thereof 
by  the  public  for  exercise  and  recreation,  and  the 
erection  thereon  of  such  buildiuj^s  and  appliances 
as  they  might  think  requisite  tor  these  and  the 
like  purposes.    They  were  in  fact  for  those  ends 
the  custodians  and  mana^rs  of  the  property. 
The  premises  could  not  be  let  at  a  rack  rent,  and 
could  not  be  profitably  occupied  by  the  county 
council.     Their    tenure   meant,  as  is  shown  by 
the  figures  stated  in  the  case,  not  income,  but 
expenditure.     Sect.  250,  it   seems  to  me,  was 
intended  to  describe  persons  who  had,  or  who  repre- 
sented, proprietary  rights  in  premises  abutting 
on  a  street.    The  charge  for  the  improvements  in 
question    might  properly  be  imposed    on  such 
persons  because  the  value  of  their  interests  was 
ukely  to  be  enhanced  by  the  outlay.    I  do  not 
think  that  the  definition  was  intended  to  include 
imaginary  or  hypothetical  owners.    So  far  as  the 
county  council  was  concerned,  the  land,  by  Act  of 
Parliament,  was  rendered  sterile  and  deprived  of 
any  commercial  value.      I  am    also    unable  to 
concur  in  the  view  that  the  moneys  paid  to  the 
oounty  council  ought  to  be  regarded  as  the  best 
rent  which   could  be   obtain^,    and   therefore 
amounted    to  a  rack   rent.     These   small  sums 
received  from    the    structures    and    appliances 
which  the  county  council  were  empowered  to 
provide  bore  no  relation  to  the  intrinsic  value  of 
the  land.     They  have  the  character  of  the  land 
upon  which  they  stand.    They  are,  like  the  land, 
devoted  to  the  public  purposes  intended  to  be 
served.     With  respect  to  the  receipt  for  herbage, 
it  was  necessary  that  the  grass  should  be  kept 
down,  and  this  purpose  was  served  by  letting 
it  to  be   grazed  by  sheep.    This  was  probably 
a    more   economical  process  than    mowing   the 

f*ass  from    time  to  time  and  carting  it  away, 
think  the  appeal  must  be  allowed. 

Appeal  aJhyped. 


MAGISTRATES'  CASES. 


197 


Ot.  op  App.J 


SiLLBS  V,  FnLHA.M  BoBouaH  Council. 


[Ot.  op  App. 


Solicitor  for  the  appellants,  W,  A,  Blaxland, 
Solicitors  for  the  respondents,   W,   W.  Young, 
Son,  and  Ward. 


Tuesday.  April  7, 1903. 

(Before  Williams,  Stiblinq,  and 
Mathew,  L.JJ.) 

Sillks  v.  Fulham  Bobough  Council,  (a) 

APPKAL  FBOM  THE   KINOES   BENCH    DIVISION. 

Local  government — Metropolis — "  Sewer  '* — Drain 
receiving  sewage  and  rain  water  from  two  builds 
ings  respectively — Metropolis  Management  Act 
1855  (18  &  19  Vict  c.  120).  «.  250. 

A  drain  carrying  the  sewage  from  one  hotMC 
was  joined  by  another  drain  carrying  rain 
water  from  another  house.  These  drains  did 
not  drain  a  group  of  houses  by  a  combined 
operation  under  the  order  of  a  vestry  or  district 
board. 

Held,  that  the  drain  formed  by  the  junction  of 
these  two  drains  was  a  ** sewer**  within  the 
meaning  of  sect,  250  of  the  Metropolis  Manage- 
ment  Act  1855. 

Appeal  hy  the  defendants  from  the  judgment  of 
Wright,  «f.  at  the  trial  of  the  action  withont  a 

The  plaintiff  wab  the  owner  of  two  houses  in 
Fnlham.  A  pipe  on  one  of  these  houses  dis- 
charged rain  water  from  the  roof  into  an  under- 
ground drain  which  carried  the  sewage  of  the 
other  house  into  the  main  sewer. 

The  defendant  council,  on  the  ground  that  this 
underground  drain  appeared  to  be  in  bad  order 
and  condition,  or  requii'ed  cleansing,  served  a 
notice  in  writing  on  the  plaintiff,  under  sect.  85 
of  the  Metropolis  Management  Act  1855,  requir- 
ing him  to  do  the  necessary  works. 

As  the  council  threatened  him  with  legal 
proceedings  if  he  did  not  do  what  was  required 
to  be  done,  the  plaintiff  had  the  work  carried 
out. 

The  plaintiff  then  brought  the  present  action 
to  reooYer  the  aniouot  expended  by  him,  alleging 
that  the  drain  in  question  was  a  "  sewer  **  vested 
in  the  council  under  the  Metropolis  Management 
Act  1855,  and  that  therefore  the  work  should 
have  been  done  by  the  council. 

At  tiie  trial  of  the  action  Wright,  J.  held 
that  the  idrain  in  question  was  a  "sewer" 
within  sect.  250  of  the  Metropolis  Manage- 
ment Act  1855,  and  he  gave  judgment  for  the 
plaintiff. 

The  defendant  council  appealed. 

The  Metropolis  Management  Act  1855  (18  &  19 
Vict  c.  120)  provides  as  follows : 

Sect.  250.  In  the  oonstmotion  of  this  Aot  .  .  . 
the  word  '*  drain  "  shall  mean  and  inolade  any  drain  of 
•nd  naed  for  the  drainage  of  one  building  only,  or 
pramises  within  the  same  onrtilage,  and  made  merely  for 
the  pnrpoee  of  oommanioating  with  a  cesspool  or  other 
Uke  reoeptaole  for  drainage,  or  with  a  sewer  into  wbioh 
tiie  drainage  of  two  or  more  boildings  or  premises 
ooeopied  by  different  persons  is  conveyed,  and  »hall 
also  include  any  drain  for  draining  any  group  or  block  of 
honies  by  a  combined  operation  under  the  order  of  any 
vestry  or  district  board;  and  the  word  "sew^r"  Hbaii 
mean  and  include  sewers  and  drains  of  every  r^escription, 

(a)  Beported  by  £.  Mamlbt  Smith,  Esq..  Burtotar-at-Law. 


except  drains  to  which  the  word  **  drain  "  interpreted  as 
aforesaid  applies. 

Macashie,  K.O.  and  Sylvain  Mayer  for  the 
defendant  council. — Wright,  J.  decided  in  favour 
of  the  plaintiff  on  the  authority  of  a  decision  of 
Bruce,  J.,  who  held  that  the  unauthorised  connec- 
tion of  a  rain-water  pipe  from  an  adjoining  house 
turned  a  drain  into  a  sewer : 

Holland  Y,  Lagarua,  66  L.  J.  285,  Q.  B. 

That  decision  ouffht  to  be  overruled.  The  defini- 
tions of  "  <^in  and  "  sewer  "  in  sect.  250  have 
reference  to  the  carrying  off  of  sewage,  and  should 
not  be  extended  to  include  a  mere  rain-water 
pipe.    They  cited 

Oeen  v.  Nevnngton  Vtftry,  (1898)  2  Q.  B.  1 ; 

Reg.  V.  Oodmanchefter  Local  Board,  14  L.  T.  Bep. 

104 ;  L.  Bep.  1  Q.  B.  328 ; 
Reg.  V.  8t.  Matthew,  Bethnal  Oreen,  75  L.  T.  Bep^ 

60;    (1896)   2  Q.   B.  319;    nom.   8t.   Matthew^ 

Bethnal  Qreen  v.  London  School  Board,  77  L.  T. 

Bep.  635  ;  (1898)  A.  C.  190. 

Mattinson,  K.O.  and  /.  0.  Earle  were  not 
called  upon. 

Williams,  L.J . — The  facts  in  the  present  case 
are  substantially  the  same  as  thone  in  the  case  of 
Holland  V.  Lazarus  \ubi  sup.),  decided  by  Bruce,  J. 
From  that  case  und  the  subsequent  case  of  Geen 
V.  Newington  Vestry  (ubi  sup,),  decided  by  a  divi- 
sional court,  two  things  seem  plain.  First,  if  there 
are  two  drains  running  into  one  another,  serving 
two  buildings,  and  carrying  the  sewage  of  those 
two  buil^ngs — not  draining  a  block  of  houses  by 
a  combined  operation  under  the  order  of  the  local 
authority — those  two  drains  make  a  "sewer" 
within  sect.  250  of  the  Metropolis  Management 
Act  1855.  And,  further,  it  is  established  that  it 
makes  no  difference  if  one  of  those  two  drains 
happens  to  cany  only  rain  water  from  one  of  the 
two  buildings,  the  irum  which  carries  off  the 
sewage  and  rain  water  of  the  two  buildines 
respectively  is  equally  a  "  sewer  "  within  sect.  250. 
[His  Lordship  here  read  the  definitions  of  "  drain  '^ 
and  '*  sewer  **  given  in  that  section.]  It  seems  ta 
me  unnecessary  to  decide  more  than  that  in  the 
present  case.  Hera  there  is  a  drain  carrying 
sewage  from  one  house  which  joins  a  drain  carry- 
ing only  rain  water  from  another  house.  Then 
the  drain  which  receives  the  contents  of  those 
two  drains  is  a  "  sewer  "  within  sect.  250.  I  think 
that  the  two  decisions  1  have  raferred  to  were 
properly  applied  by  Wright,  J.  to  the  facts  of  the 
present  case,  and  that  the  appeal  must  be 
dismissed. 

SxiBLiNa,  L.J. — I  agree. 

Mathbw,  L.J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  W.  W,  Young,  Son, 
and  Ward, 
Solicitor  for  the  defendants,  T.  Blanco  White. 
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Bbz  V,  London  Jvbticbs;  Ex  parte  Bbed. 


[Ot.  or  App. 


Tttesday,  May  5,  1903. 

(Before  Collins,  M.B ,  Stirling  and 
Mathew,  Ljrj.) 

Bex  v.  London  Justices  ;  Ex  parte  Beed.  (a) 

APPEAL  FROM  THE  KING's  BENCH  DIVISION. 

Licensing — Beerhouse — Change  of  teriant — Expi- 
ration of  licence  —  Subsequent  removal  of 
licensed  tenant — Application  for  licence  by  new 
tenant  ^Alehouse  Act  1828  (9  Geo.  4,  e.  61), 
s,  14. 

A  licensed  occupier  who  has  removed  from  the 
licensed  house  after  the  expiration  of  the  licence 
is  not  a  "  person  so  licensed"  within  the  mean- 
ing of  sect  14  of  the  Alehouse  Act  1828,  and  the 
new  tenant  cannot  apply  for  a  licence  under  thai 
section. 

Simpkin  v.  Birmingham  Jnstices  (26  L.  T.  Bep. 
620 ;  L.  Bep.  7  Q.  B,  482)  approved  andfoUowed. 

Appeal  of  the  prosecutor  from  an  order  of  the 
Divisional  Court  (Lord  Alverstone,  C.J.,  Wills 
and  Channell,  J  J.)  discharging  a  rule  nisi  for  a 
mandamus. 

A  beerhouse  was  first  licensed  before  1869,  and 
the  licence  had  been  continuously  renewed  until 
the  year  1902. 

On  the  7th  Jan.  1902,  Hacker,  who  was  then 
the  licensed  tenant  of  the  house,  was  convicted  of 
permitting  drunkenness  upon  the  premises,  but 
the  conviction  was  not  endorsed  upon  the  licence. 

At  the  general  annual  licensing  meeting,  on 
the  19th  ]\£irch  1902,  the  justices  refused  to  grant 
a  renewal  of  the  licence  to  Hacker,  upon  the 
ground  of  the  conviction  in  the  previous  January. 

Hacker  appealed  to  quarter  sessions  against 
the  refusal  of  the  justices  to  renew  his  licence 
and,  on  the  18th  April,  his  appeal  was  dismissed. 
Hacker  had  remained  in  ^ssession  while  his 
appeal  was  pending,  and  his  liccLce  expired  on 
the  5th  April. 

On  the  2l8t  April  Hacker  removed  from  the 
house,  and  on  the  28th  April  Beed  became  the 
tenant  and  occupier  of  the  nouse. 

On  the  7th  May  Beed  applied  to  the  justices  in 
special  sessions  for  a  licence,  under  sect.  14  of 
the  Alehouse  Act  1828.  The  justices  refused  the 
licence  upon  the  ground  that  they  had  no  juris- 
diction under  sect.  14,  inasmuch  as  Hacker's 
licence  had  expired  before  he  removed  from  the 
house. 

Beed  appealed  to  quarter  sessions,  and  his 
appeal  was  dismissed  upon  the  same  ground. 

The  Alehouse  Act  1828  (9  Geo.  4,  c.  61)  pro- 
vides : 

Seot.  4.  If  any  person  dnly  Uoen«ed  under  this  Act 
shall  (before  the  expiration  of  each  licenoe)  die  or  shall 
be  by  sioknesa  or  other  infirmity  rendered  incapable  of 
keeping  an  inn,  or  shall  become  bankrupt,  or  if  any 
person  so  licensed,  or  the  heirs,  executors,  adminis- 
trators, or  assigns  of  any  person  so  licensed,  shall  remove 
from  or  yield  up  the  possession  of  the  house  specified 
in  such  licence ;  or  if  the  occupier  of  any  such  house, 
bein^  about  to  quit  the  same,  shall  have  wilfully  omitted 
or  shall  have  neglected  to  apply  at  the  general  annual 
lioensingr  meeting,  or  at  any  adjournment  thereof,  for  a 
licence  to  continue  to  sell  excisable  liquors  by  retail,  to 
be  drunk  or  consumed  in  such  house ;  or  if  any  house, 
being  kept  as  an  inn  by  any  person  duly  licensed  as 
aforesaid,  shall  be  or  be  about  to  be  pulled  down  or 
occupied  under  the  provisions  of  any  Act  for  the  improve- 
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ment  of  the  highways  or  for  any  other  public  purpose, 
or  shall  be,  by  fire,  tempest,  or  other  unforeseen  and 
unavoidable  calamity,  rendered  unfit  for  the  reoeptiaii 
of  travellers  and  for  the  other  legal  purposes  of  an  umt 
it  shall  be  lawful  for  the  justices  assembled  aa  afore- 
said at  a  special  session  holden  under  the  authority  of 
this  Act  for  the  division  or  place  in  which  the  home  ii 
kept  or  having  been  kept  shall  be  situate,  in  any  one  of 
the  above  mentioned  cases  and  in  such  cases  only,  to 
grant  to  the  heirs,  executors,  or  administrators  of  the 
person  so  dying,  or  the  assigns  of  such  person  becoming 
incapable  of  keeping  an  inn,  or  to  the   assignee  ot 
assignees  of  such  bankrupt,  or  to  any  new  tenant  or 
occupier  of  any  house  having  so  become  unoccupied,  or 
to  any  person  to  whom  such  heirs,  executors,  admixiia- 
trators,  or  assigns,  shall  by  sale  or  otherwise  have  honi 
fide  conveyed  or  otherwise   made    over  his  or  their 
interest  in  the  occupation  and  keeping  of  such  hoose,  a 
licence  to  sell  excisable  liquors  by  retail,  to  be  dmnk 
or  consumed  in  such  house  or  the  premises  tbereonto 
belonging ;  or  to  grant  to  the  persons  whose  house  sball 
as  aforesaid  have  been  or  shall  be  about  to  be  pnUsd 
down  or  occupied  for  the  improvement  of  the  highways 
or  for  any  other  public  purpose,  or  have  become  unfit 
for  the  reception  of  travellers,  or  for  the  other  legal 
purposes  of  an  inn,  and  who  shall  open  and  keep  as  an 
inn  some  other  fit  and  convenient  house,  a  licenoe  to 
sell  excisable  liquors  by  retail  to  be  drunk  or  consnmed 
therein  :  Provided  always,  that  every  such  licenoe  shall 
continue  in  force  only  from  the  day  on  which  it  ahall  be 
granted  until  the  5th  day  of  AprU  or  the  10th  day  of 
October  then  next  ensuing,  as  the  case  may  be :  Pro- 
vided also,  that  every  person  intending  to  apply,  in  sny 
of  the  above  mentioned   cases,  at   any  such  special 
sessions,  for  a  licence  to  sell  excisable  liquors  by  retail^ 
to  be  drunk  or  consumed  in  a  house  or  premises  theze- 
unto  belonging  in  which  excisable  liquors  shall  not  have 
been  sold  by  retail,  to  be  drunk  or  consumed  on  the 
premises  by  virtue  of  a  licence  granted  at  the  general 
annual    licensing    meeting    next   before    such   speoal 
session,  shall  on  some  one  Sunday  within  the  six  weeks 
next  before  such  special  sessions,  at  some  time  between 
the  hours  of  ten  in  the  forenoon  and  of  four  in  tilt 
afternoon,  affix  or  cause  to  be  affixed  on  the  door  of  SQok 
house,  and  on  the  door  of  the  church  or  chapel  of  the 
parish  or  place  in  which  such  house  shall  be  situate,  and 
where  there  shall  be  no  church  or  chapel  on  some  oUisr 
public  and  conspicuous  place  within  such  parish  sad 
place,  such  and  the  like  notice  as  is  hereinbefore  directed 
to  be  affixed  by  every  person  intending  to  apply  as  the 
general  annual  licensing  meeting  for  a  licence  to  sell 
excisable  tiquors  by  retail,  to  be  drunk  or  consumed  in 
a  house  not  theretofore  kept  as  an  inn,  and  shall  in  like 
manner  serve  oopien  of  the  said  notice  on  one  of  the 
overseers  of  the  poor  and  on  one  of  the  oonstaUei  or 
other  peace  officers  of  such  parish  or  place. 

A  rule  nisi  for  a  mandamus  to  quarter  sessions 
to  hear  and  determine  the  applicatiou  was  then 
obtained  on  behalf  of  Reed,  but  after  argument 
the  rule  was  discharged  by  the  Divisional  Goort 
(Lord  Alverstone,  C.J.,  Wills  and  Channell,  JJ.), 
following  the  decision  in  Simpkin  v.  Birmingham 
Justices  (26  L.  T.  Rep.  620 ;  L.  Rep.  7  Q.  B.  482). 

The  prosecutor.  Reed,  appealed. 

H.  Avory,  K.O.  and  George  Elliott  for  the  appel- 
lants.— The  Divisional  Court,  in  deciding  this 
case,  followed  the  decision  in  Simpkin  v.  Birming- 
ham Justices  (26  L.  T.  Rep.  620 ;  L.  Rep.  7  Q.  B. 
482).  The  decision  in  that  case  was  wrong  and 
ought  to  be  overruled.  That  case  is  inconsistent 
with  the  subsequent  decision  of  the  Court  of 
Appeal  in  Beg,  v.  Liverpool  Justices  (49  L.  T. 
Rep.  244 ;  11 Q.  B.  Div.  638),  iu  which  Ex  parU  Todd 
(3  Q.  B.  Div.  407)  was  overruled  and  it  was  held 
the  justices  had  jurisdiction  under  sect.  14  of  the 
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Act  of  1828,  though  the  application  was  made 
after  the  lioenoe  had  expirea  It  is  also  incon- 
Bistent  with  the  case  of  Baldwin  y.  Dover  Justices 
(1892)  2  Q.  B.  421),  and  with  the  decision  in  Beg. 
J,  Market  Boatoorth  Justices  (57  L.  T.  Rep.  56). 
The  real  question  is  whether  an  application  can 
be  made  under  sect.  14  after  the  expiration  of  the 
Hoenoe.  It  is  clear  that  in  the  first  case  given  in 
not  14  the  application  need  not  be  made  while 
the  licence  is  m  force,  because  the  heire,  executors, 
or  administrators  may  apply ;  and  also  in  the 
case  where  the  licensed  tenant  has  neglected  to 
apply  for  a  renewal.  The  same  meaniug  must  be 
giren  to  the  words  *'  person  so  licensed  '*  through- 
oat  that  part  of  sect.  14,  and  the  proper  con- 
straction  of  those  words  is  that  they  mean  the 
the  last  person  who  was  licensed.  When  the 
last  licensed  occupier  has  remoyed  from  the  pre- 
mises, the  succeeding  tenant  can  apply  uoder 
sect.  14,  whether  the  licence  of  the  occupier  who 
has  removed  expired  before  or  after  he  removed. 

F.  Low,  K.O.  and  Travers  Humphreys  for  the 
rRspondents. — The  case  of  Simpkin  v.  Birmingham 
Justices  {ubi  sup.)  was  rightly  decided  and  ought 
to  be  followed.  It  is  clear  that  this  case  is  not 
within  the  words  of  sect.  14.  The  words  of  the 
section  are :  "  If  any  person  so  licensed  shall 
remove  from  or  yield  up  possession  of  the  house." 
Those  words  obviously  mean  that  the  removal 
must  take  place  while  the  person  is  so  licensed, 
and  they  cannot  be  made  to  apply  to  the  case  of 
a  person  who  has  removed  after  he  has  ceased  to 
he  licensed.  The  words  "  so  licensed  "  throughout 
that  part  of  sect  14  mean  that  the  person  must 
he  '*  so  licensed  '*  at  the  time  of  the  mippening  of 
the  specified  event.  In  all  the  cases  which  have 
been  cited  the  removal  or  other  event  happened 
during  the  continuance  of  the  licence.  The  case 
of  Simpkin  v.  Birmingham  Justices  {ubi  sup.)  is 
an  express  authority  in  favour  of  the  respondents, 
and  toat  decision  was  approved  of  in  tne  Court 
of  Appeal  in  Beg.  v.  Liverpool  Justices  {uhi  sup.). 

Avory,  K.O.  in  reply — The  decision  in  Beg.  v. 
lAverpod  Justices  (ubi  sup.)  was  given  solely  on 
another  branch  of  the  section,  and  it  has  no 
bearing  upon  the  correctness  of  the  decidion  in 
Simpkin  v.  Birmingham  Justices  (ubi  sup.). 

Collins,  M.B.  —  Jn  this  case  Hacker,  the 
licensed  tenant  of  the  beerhouse,  appealed  to 
quarter  sessions  against  the  refusal  of  justices  to 
renew  his  licence.  He  had  committed  an  offence 
under  the  Idcensing  Act»,  and  the  justices  for 
that  reason  refused  the  renewal  of  his  licence. 
His  appeal  to  quarter  sessions  was  dismissed  on 
the  18th  April,  hot  he  continued  in  occupation 
mitil  the  2lBt  April.  The  licence  had  expired  on 
the  5ih  April.  On  the  21st  April  he  removed  from 
the  premises.  He  had  then,  without  doubt, 
ceased  to  be  a  licensed  person.  A  few  days  later, 
on  the  28th  April,  Beed  became  tenant  of  the 
house,  and  entered  into  occupation.  On  the  7th 
May  he  applied  for  a  licence  under  sect.  14  of 
the  Alehouse  Act  1828.  The  justices  held  that 
they  had  no  jurisdiction  to  grant  him  a  licence 
vnoer  sect.  14,  and  refused  his  application. 
Thereupon  he  appealed  to  quarter  sessions,  where 
it  was  also  held  that  there  was  no  jurisdiction.  A 
rule  nisi  for  a  mandamus  to  quarter  sessions  to 
hear  and  determine  the  application  was  then 
obtained,  but  it  was  discharged  after  arguiutint. 
Now  an  appeal  is  brought  to  this  court.     The 


matter  seems  to  me  to  come  before  us  as  a  ques- 
tion already  settled  by  authority.    The  question 
arises  under  the  second  part  of  sect.  14  of  the 
Alehouse  Act  1828.     I  will  read  the  whole  of  the 
first  part  of  the  section     It  enacts  that :  "  If  any 
person  duly  licensed  under  this  Act  shall  (before 
the  expiration  of  such  licence)  die  or  shall  be  by 
sickness  or  other  infirmity  rendered  incapable  of 
keeping  an  inn,  or  shall  become  bankrupt,  or  if 
any  person  so  licensed  or  the  heirs,  executors, 
administrators,  or  assigns  of  any  person  so  licensed 
shall  remove  from  or  yield  up  the  possession 
of  the  house  specified  in  such  licence,**  the  jus- 
tices in  special  session  may  grant  a  licence.    The 
first  part  is  clearly  limited  to  the  happening  of 
the  event  during  the  existence  of  the  licence* 
Then  comes    the  second    alternative,    "  If    any 
person  so  licensed    .     .     .    shall   remove,"   <bc. 
It  has  been  contended  that  in  this  caue  Hacker 
had  been  a  licensed  person,   and  had  removed 
from  the  premises,  and  therefore  came  within 
the  words  **  if  any  person  so  licensed  shall  remove 
from  the  house  specified  in  such  licence."    It  was 
argued  that  "  any  person  so  licensed  "  means  a 
person  who  was  licensed  before,  though  not  at 
the  time  of,  the  removal,  because  of  the  follow- 
ing words,  "  or  the  heirs,  executors,  administra- 
tors, or  assigns  of  any  person  so  licensed."    No 
doubt  that  is  an  argument  worthy  of  considera- 
tion.   But  it  seems  to  me  that  the  very  point  has 
in  terms  been  decided  that,  unless  the  person  so 
licensed  shall  remove  from  the  premises  whiln  he 
is  so  licensed  sect.  14  does  not  apply.   That  was  de- 
cided in  Simpkin  v.  Birmingham  Justices  (26  L.  T. 
Rep.  620 ;  L.  Rep.  7  Q.  B.  4S2)     The  headnote  to 
that  case  is  as  follows :  "  W  ,  duly  licensed  under 
9  G^o.  4,  c.  61,  applied  at  a  general  annual  licens- 
ing meeting,  on   the  15th  Sept.,  for  a  renewal  of 
his  licence,  which    was    refused.      The    licence 
expired  on  the  10th  Oct.  following,  and  he  then 
ceased  to  sell  excisable  liquors,  but  continued  in 
occupation  of  the  house  until  the  13th  Oct. ;  he 
then  gave  up  possession  to  S.,  who,  after  giving 
the  proper  notices,  applied  at  a  special  session  for 
a  new  licence  in  respect  of  the  premises,  under 
sect.  14.    The  justices  refused  the  application,  on 
the  ground  that,  as  W.  was  not  licensed  within 
the  terms  of  the  above  section  at  the  time  of  his 
removal  from  the  house,  they  had  no  jurisdiction. 
Held,  that  the  decision  of  the  justices  was  right." 
Therefore  that  case  is  absolutely  in  point  in  the 
present  case,  and  unless  it  has  been  overruled  it 
now  stcmds  as  an  authority  to  that  effect,  and  we 
must  either  follow  it  or  overrule  it.    It  has  been 
contended  that  it  has  in  effect  been  overruled  by 
the  decision  in  another  case,  Beg.  v.  Liverpool 
Justices  (49  L.  T.  Rep.  244 ;  11  Q.  B.  Oiv.  638), 
and  until  sect.  14  is  carefully  considered  in  itis 
different  provisions,  it  would  rather  appear  fjo  be 
so.  That  case,  however,  was  decided  upon  another 
part  of  sect.  14,  upon  the  words  "  if  the  occupier 
of  any  such  house  being  about  to  quit  the  same 
shall  have  wilfully  omitted  or  have  neglected  to 
apply  at  the  general  annual  liceusing  meeting  for 
a  licence  to  continue  to  sell  excisable  liquors  by 
retail."    That  is  not  th^  part  of  sect.  14  upon 
which  the  present  case  depends.    This  case  cannot 
come  within  that  part  of  thn  section  upon  which  the 
cabC  of  Beg.  v.  Liverpool  Justices  (ubi  sup.)  was 
decided.     The  »»eadnote  of  that  case  runs  thus : 
'S.     tenant    of    a    house    and  licensed   to  sell 
excisable  liquors  therein,  made  over  the  house  in 
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June  1881  to  W.,  who  forthwith  snhlet  it  to  B. 
B.  applied  at  a  special  seBsions  for  a  transfer  of 
the  licence,  which  was  opposed  by  S.,  and  refused. 
At  the  time  of  the  eeneral  annual  meeting 
B.  was  in  occupation,  hut  was  about  to  leave 
owing  to  illness  in  her  family,  and  did  not  apply 
for  a  renewal  of  the  licence.  She  left  shortly 
afterwards,  and  the  house  was  shut  up,  and  no 
excisable  liquors  had  been  sold  there  since  June. 
In  September,  after  the  close  of  the  licensing 
meeting,  the  landlord  learnt  that  the  house  was 
Tacant,  and  took  possession.  The  licence  expired 
on  the  10th  Oct.  The  landlord  afterwards  fet  to 
D..  who,  in  Jan.  1882  applied  to  a  special  sessions 
for  a  renewal  of  the  licence.  Held,  that  B.  as 
occupier,  though  not  holding  a  licence,  was  a 
person  entitled  to  apply  at  a  general  sessions  for 
a  renewal  of  the  licence,  and  that  the  event 
mentioned  in  9  Geo.  4,  c.  61,  s.  14,  of  the  occupier 
of  a  house  being  about  to  quit  the  same  neglecting 
to  apply  at  the  general  meeting  for  a  licence  to 
continue  to  sell  excisable  liquors  herein,  had 
occurred,  so  that  an  application  under  that 
section  could  be  made.  Held,  also,  overruling 
Ex  parte  Todd  (3  Q.  B.  Div.  407)  and  White  v. 
Coquetdale  Justices  (44  L.  T.  Rep.  715 ;  7  Q.  B. 
Div.  238),  that  it  was  not  necessary  that  the  appli- 
cation should  be  made  before  the  expiration  of 
the  period  for  which  the  old  licence  was  in 
force,  and  that  the  justices  in  special  sessions 
had  jurisdiction  to  grant  the  application.'* 
That  case  was  decided  upon  the  special  words 
of  that  part  of  the  section,  and  the  court  pointed 
out  that  the  case  was  obviously  within  the  terms 
of  the  section,  and  also  pointed  out  why  that 
decision  did  not  in  the  least  iiiterf  ere  with  the 
decision  in  Simphin  v.  Birmingham  Justices  (uhi 
sup.)  for  the  reasons  which  I  have  given.  The 
Maater  of  the  Bolls  and  Cotton,  L.J.  did  in 
terms,  as  it  seems  to  me,  deal  with  SimpJcin  v. 
Birmingham  Justices  {ij^i  sup.)  with  approval. 
The  Master  of  the  Bolls  said :  *'  It  seems  to  me 
that  the  present  case  is  within  the  section,  that 
there  is  no  limitation  of  time  which  deprived  the 
justices  of  their  jurisdiction,  and  that  they  there- 
fore had  jurisdiction  to  admit  the  appellant  to  a 
renewed  licence.  We  do  not  in  the  least  interfere 
with  Simpkin  v.  Birmingham  Justices  (ubi  sup.), 
for  the  decision  there  was  not  that  there  was  any 
limitation  of  time,  but  that  the  circumstances 
were  not  such  as  to  bring  the  case  within  the 
section  at  all."  Cotton,  L.J.  amplified  the  matter 
a  little  more,  and  said  :  "  The  Master  of  the 
Roils  has  said  almost  all  I  had  intended  to  say 
upon  Simphin  v.  Birmingham  Justices  (iibi  sup.), 
Tne  question  there  was  whether  facts  or  circum- 
stances had  occurred  giving  the  magistrates  juris- 
diction, and  the  case  does  not  bear  upon  the  pre- 
sent. All  it  decided  was  that  where  the  tenant 
who  had  the  licence  did  not  remove  until  after 
his  licence  had  expired,  he  was  not  a  person  "  so 
licensed  **  removing,  for  that,  on  the  construc- 
tion of  that  part  of  the  section,  the  x>erson 
removing  must  be  a  person  licensed  at  the  time 
that  he  removed.  But  what  we  have  to  consider 
is  whether  there  is  any  limit  as  to  the  tim^ 
during  which  the  jurisdiction  continues.  In 
the  present  case  I  do  not  say  that  the  removal  of 
the  licensed  tenant  Street,  during  the  existence 
of  the  licence,  was  not  an  event  which  might  be 
relied  upon ;  but  the  event  which  has  been  relied 
upon  iJ»  the  necjlectof  Mrs.  Barker  to  apply  for  a 


renewal,  and  I  think  that  her  neglect  was  aa 
event  which  justified  the  present  applicant  in 
applying  to  the  justices."  He  there  oertainly  did 
not  impu|^  the  decision  in  Simpkin  v.  Binmnq- 
ham  Justices  {ubi  sup.),  but  distinguished  it  It 
is  remarkable  that  in  the  argument  in  Beg.  r. 
Liverj^l  Justices  (p.  642)  the  case  of  8impk\n  v. 
Birmingham  Justices  {ubi  sup.)  was  treai^edas 
good  law,  for  Sir  F.  Herschell,  for  the  applicant, 
said  that  that  case  was  rightly  decided  "out  the 
rule  laid  down  in  Todd^s  case  {uhi  sup.)  is  not 
according  to  the  Act."  The  case  of  Beg.  v.  Ziwr- 
pool  Justices  {uhi  sup.)  proceeded  therefore  upon 
the  ground  that  Simphin  v.  Birmingham  JusUcet 
{ubi  sup.)  was  rightly  decided.  The  case  of 
Simpkin  v.  Birmingham  Justices  {ubi  sup.)  was 
decided  in  1872,  and  was  a  positive  decision  upon 
this  very  point,  and  in  ls83  it  was  made  the 
basis  oz  tne  judgment  in  Bea.  v.  Liverpwil 
Justices  {ubi  sup.).  Now,  in  1903,  we  shoolanot 
be  justified  in  going  into  the  question  de  novo,  and 
overruling  the  decision  which  has  stood  ever 
since  1872.  I  think,  therefore,  that  this  appeal 
fails  and  must  be  dismissed. 

Stisling,  L.J. — I  entirely  agree.  We  could 
not  accede  to  the  argument  on  behalf  of  the 
appellant  without  overruling  Simpkin  v.  Birming' 
ham  Justices  {ubi  sup.),  which  has  now  stood 
unimpeached  for  more  than  thirty  years. 

Mathew,  L.J. — I  am  of  the  same  opinion.  I 
think  that  some  light  is  thrown  upon  tlie  second 
part  of  sect.  14  by  the  provisions  of  the  third 
part,  which  deals  with  the  one  case  in  which  an 
application  may  be  made  after  the  expiration  of 
the  licence.  That  part  of  the  section  would  not 
be  necessary  if  the  argument  of  the  appellant  as  to 
the  meaning  of  the  preceding  part  of  the  section 
were  right.  I  agree,  therefore,  that  this  appeal 
must  be  dismissed.  Appeal  dismissed. 

Solicitors   for  ^the    appellant,     Graham    and 
Wigley. 
Solicitors  for  the  respondents.  Lay  tons. 
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Friday,  April  24, 1903. 

(Before  Wright,  J.) 

StOCKDALE   17.   ASCHERBERG.  (a) 

Landlord  and  tenant — Drainaga  works  to  a  hoiue 
under  Public  Health  Act  1875^"  Taxes,  rate*, 
assessments,  and  outgoings  " — Covenant  to  pay 
"  as  they  become  due  " — Liability  of  tenaiU. 

By  an  agreement  the  plaintiff  let  to  the  defendant 
a  house  for  three  years  and  then  from  year  to  year 
at  a  rent  of  552.  per  annum,  and  the  defendant 
agreed  to  pay  aU  rates,  taxes,  assessmevUs,  a»d 
outgoings  of  every  description  for  the  time  being 
payable  in  respect  of  the  premises  as  they  become 
due. 

A  notice  under  the  Public  Health  Act  1875  having 
been  served  on  the  plaintiff  to  carry  out  certain 
works  which  involved  a  reconstruction  of  (he 
drainage  of  the  house  : 

Held,  that  the  defendant  was  liable  to  the  plaintif 
for  the  expense  of  these  ivorks, 

(a)  Reported  by  W.  di  B.  Hkkbirt.  Esq.,  BarriBtflr-«t-Lft« 
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Action  brought  to  reeoYer  the  Bnm  of  SSI,  158., 
the  expenae  inonrred  by  the  plaintiff  in  doing 
certain  repairs  that  inTolved  reoonstmoting  the 
drainage  system  of  a  certain  honse. 
'  By  an  agreement  in  writing  the  plaintiff  let  to 
the  defendant  a  house  known  as  No.  68,  Brondes- 
burv-TiUas,  Kilbum,  for  three  years  from  March 
1902,  and  then  from  year  to  year  until  one  of  the 
parties  should  give  to  the  other  six  calendar 
months'  notice  in  writing,  at  the  clear  net  yearly 
rent  of  55Z.,  to  be  paid  on  the  usual  quarter  days 
free  from  deductions  except  landlord's  property 
tax. 

The  defendant  also  agreed  to  pay  all  taxes, 
rates,  assessments,  and  outgoings  of  every 
description  for  the  time  being  payable  in  respect 
of  the  premises  as  they  become  due  (landlord's 
prooerty  tax  only  excepted). 

The  defendant  also  agreed  to  keep  and  leave 
the  premises,  including  the  fixtures,  in  as  good 
condition  as  they  were  at  the  date  of  the  agree- 
ment, reasonable  wear  and  tear  excepted,  and  to 
keep  the  gutters,  staok-pipes,  water-closets,  and 
cisterns  clean,  and  to  keep  in  repair  all  sash  lines 
and  internal  pipes  and  taps. 

During  the  continuance  of  this  agreement,  the 
defendant  being  in  occupation,  the  local  authority 
served  the  plaintiff  with  a  notice  under  the  Public 
Health  Act  1875  requiring  him  to  abate  a  nuisance, 
and  for  that  purpose  to  carr^  out  certain  works 
which  involved  a  reconstruction  of  the  drainage 
in  the  house. 

The  plaintiff  having  communicated  with  the 
defendsmt,  the  defendant  assented  to  the  phiintiff 
doing  these  works,  who  thereupon  complied  with 
the  notice  served  by  the  local  authority. 

Hohler  for  the  plaintiff. — Two  sets  of  cases 
exist  which  show  that  the  plaintiff  can  recover. 
In  the  first  "  outgoings  *'  have  been  held  to  cover 
expenses  of  this  kind : 

Aldridqe  v.  Feme,  17  Q.  B.  Div.  212. 

In  Foidger  v.  Arding  (86  L.  T.  Bep.  488;  (1902) 
1  K.  B.  700 ;  25  0.  0.  0.  Rep.  374)  Collins,  M.R. 
considered  that  this  word  would  cover  the  expense 
of  abating  a  nuisance  by  doing  away  with  a  privy 
and  makinff  a  water-closet.  Secondly,  these  are 
expenses  "  in  respect  of  the  premises,"  and  in 
Brett  V.  Rogers  (76  L.  T.  Rep.  26 ;  (1897)  1  Q.  B. 
525;  23  0.  G.  0.  Rep.  56)  it  was  held  that 
relaying  a  defective  drain  by  a  landlord  after 
notice  under  the  Public  Health  (London)  Act 
1891  was  a  duty  imposed  "  in  respect  of  the  pre- 
mises."   He  also  referred  to 

Farlaw  v.  Stevenson,  81 L.  T.  Bep.  589 ;  (1900)  1  Ch. 
128. 

Foa  for  the  defendant.— In  considering  how 
•covenants  of  this  kind  should  be  construed,  recent 
cases  have  shown  tliat  the  surrounding  circum- 
stanoss  should  be  taken  into  consideration  to  see 
what  the  parties  meant.    He  referred  to 

WiUnnson  v.  Collyer,  51  L.  T.  B«p.  299  ;  13  Q.  B. 
Div.  1. 

Looking  at  the  cases  that  follow  this  one,  it  is 
apparent  that  the  length  of  the  term  and  the 
amount  of  the  rent  are  elements  to  be  considered 
when  looking  to  see  what  was  in  the  contempla- 
tion of  the  parties  at  the  time  the  agreement  was 
made.  The  word  "  outgoings  "  does  not  of  neces- 
sity include  a]l  payments,  xor  it  may  mean  only 
reciurrent  outgoings,  as  in  Arddng  v.  Ewnomic 

Mao.  Gas.— Yol.  XXI. 
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FHnting  Company  (79  L.  T.  Rep.  622 ;  24  0.  0.  G 
Rep.  58).    He  also  referred  to 

Bachelor  v.  Bigger,  60  L.  T.  Rep.  416. 

On  considering  all  the  cases  where  "  outgoings 
have  been  held  to  include  all  expenses,  all  the 
leases  were  for  loug  terms.    He  referred  to 

Weld  V.  Olayton-le-Moors  Urban  District  CounoU^ 
86  L.  T.  Bep.  584;  25  C.  C.  C.  Bep.  392. 

The  parties  here  clearly  meant  only  ordinary 
recurrent  outgoiogs,  because  of  the  words  "for 
the  time  being  payable  in  respect  of  the  premises 
as  they  become  due."    He  also  referred  to 

Valpy  V.  8t.  Leonardos  Wharf  Company,  1  L.  Q.  B. 
805. 

That  \a  the  last  decision  on  the  subject,  and  is  in 
favour  of  the  contention  I  am  now  putting 
forward. 

Wright,  J. — I  think  I  am  bound  here  by  the 
cases  of  Brett  v.  Rogers  {ubi  sup,)  and  Fallow 
V.  Steveneon  (vhi  ewp,)  except  on  two  point*— 
namely,  as  to  the  effect  of  the  words  '*  for  the  tima 
being  payable  in  respect  of  the  premises  as  the(f 
become  due,"  and  as  to  the  facts  relating  to  the 
length  of  the  term  and  the  amount  of  the  rent.  As 
to  uie  words  '*  as  they  become  due,"  I  do  not  see 
how  they  can  restrict  the  application  of  this  cove- 
nant to  expenses  which  are  usual  and  resurrant, 
and  I  do  not  think  the  words  ''for  the  time 
being  "  can  assist  to  place  this  restriction.  There 
is  more  difficulty  about  the  second  point.  No 
doubt  there  has  been  a  tendency  to  restrict  the 
operation  of  these  covenants  by  considering  all 
the  circumstances  of  the  particular  case.  For 
myself,  I  anee  with  Kay,  J.  when  he  said  in 
Batehelar  y.  Bigger  (60  L.  T.  Rep.  416,  at  p.  418) : 
"  It  is  extremeljr  difficult  to  say  that  a  covenant, 
the  words  of  which  would,  in  the  case,  of  a  term 
of  twenty-one  Tears,  include  a  payment  by  the 
tenant,  must  be  oonstrued  not  to  include  it 
because  the  term  is  only  for  three  years."  This 
tendenoT  has  been  carried  to  its  most  extreme 
extent  by  Farwell,  J.  in  Valpy  v.  8t,  Leonardos 
Wharf  Company  (1  L.  G.  R.  305).  In  that  case 
the  learned  judge  said :  "  As  regards  the  paving 
of  the  back  yard,  I  do  not  think  it  can  be  held  to 
have  been  within  the  reasonable  contemplation  of 
the  parties  to  a  tenancy  from  year  to  year  at  20Z. 
a  year,  that  the  tenant  should  pay  for  the  paving 
of  the  vard.  As  to  the  supi>ly  of  water  to  the 
water-closet,  however,  I  certaialy  think  and  am 
prepared  to  hold  that  such  a  supply  might  well 
be  witbin  the  contemplation  of  the  parties  to  a 
year  to  year  tenancy,  because  sect.  37  (3)  of  the 
Public  Health  (London)  Act  1891  enables  the 
local  authority  to  compel  a  water  supply  to  be  put 
on.  .  .  .  Accordingly,  on  the  view  I  take  of  the 
matter,  I  am  of  opimon  that  the  paving  of  the 
back  yard  by  the  tenant  was  noc  within  the 
reasonable  contemplation  of  the  parties,  nor  was 
the  laying  down  of  new  drains  by  the  tenant 
within  their  reasonable  contemplation,  for  it 
cannot  be  reasonable  that  the  tenant  under  this 
agreement  should  be  at  the  expense  of  new 
drains."  There  are  no  grounds  there  laid  down 
that  apply  to  the  faces  of  this  case,  though  the 

grinciple  to  be  applied  is  the  same — ^namely,  that 
dd  down  by  OoDins,  M.R.  in  Fovlger  v.  Arding 
(uH  sup,).  The  grounds  of  the  decision  in  Valpy 
V.  8t,  Leonard  Wharf  Company  appear  to  oe 
that,  as  the  rent  was  20L  ana  the  tenancy  from 
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year  to  year,  the  expense  of  paving  the  yard 
ooold  not  have  been  within  the  contemplation  of 
the   j^arties.    That   cannot   apply  here,  as   the 
rent  is   552.  and  the  tenancy  for  three  years. 
The  principle  laid  down  in  Fovdger  y.  Ardiiig 
is  thus  stated  by  Collins.  M.R.  (86  L.  T.  Rep., 
at  p.  489 ;  25  0.  G.  G.  Rep.,  at  p.  375) :  "  But 
for  the  authorities,  I  think  that  the  only  answer 
to  that  would  be  that  suggested  by  my  brother 
EU>mer   in    the    course   oi    the   argument;    if 
the  word  "imposition"  is  to  be  used  in  that 
wide    sense,    where  is  the  line  to   be    drawn  P 
Supposing  a  house  in  a  street  were  built  in  front 
of  the  buuding  line  so  that  an  obligation  lay  on 
the  owner  to  pull  the  house  down  and  rebuild  it 
further  back,  could  it  be  said  that  an  obligation 
of  that  sort  was  an  "  imposition  "  within  a  cotc- 
nant  of  this  sort  for  which  a  tenant  would  be 
liable  P    An  argument  of  that  kind  may  be  met 
thus:  Underlying  the  whole  matter  is  the  con- 
sideration that  the  ooyenant  is  part  of  the  demise 
from  the  landlord  to  the  tenant,  and  the  covenant 
must  be  assumed  to  relate  only  to  such  matters 
as   may  reasonably  be  supposed   to  have  been 
contemplated  hj  the  parties  as  being  within  the 
purview  of  their  agreement.    The  pulling  down 
and  rebuilding   of   the  demised  premises  is  a 
matter  so  far  outside  that  which  in  ordinary  cir- 
cumstances is  likely  to  happen,  that  it  should  be 
considered  not  as  being  within  the  contemplation 
of  the  parties.    But  zma  seems  to  me  to  really 
follow  from  the  authorities.     The    word   'out- 
goings '  has  been  held  to  cover  such  an  obligation 
as  we  have  now  to  consider.    That  word,  too,  in 
its  widest  sense    might    cover  more    than  the 
parties  to  the  covenant  might  be  supposed  to 
nave  contemplated  at  that  time.    But  tnough  the 
word  itself  is  capable  of  such  a  meaning,  that  is 
no  reason  why  it  should  not  be  construed  in  a 
narrow  meaning  as  covering  an  obligation  which 
the  parties  might  reasonably  be  supposed  to  have 
contemplated.       Applying   that  to  the  present 
case,  it  cannot  be  said  tnat  the  possibility  ox  either 
an  owner  or  an  occupier  having  to  put  the  drains 
of  the  house  in  order  is  altogether  outside  the 
contemplation    of    the    parties.      The  ordinary 
meaning  of  words  which  have  been  construed  in 
many  cases  must  be  taken  to  be  intended  and  to 
be  within  the  contemplation  of  the  parties.    If, 
when  using  the  word  "  outgoings,"  one  comes  to 
the  conclusion  the  liability  of  incurring  drainaee 
expenses  was  within  the  contemplation  of  the 
pairties,  a  different  construction  cannot  be  put 
upon  it  whatever  the  length  of  the  lease.    The 
work  here  cannot  be  said  to  have  been  beyond 
the  contemplation  of  the  parties,  and  there  must 
be  judgment  for  the  plaintiff. 

Judgment  accordingly. 

Solicitors :   Sharpe,   Parker^  and   Co. ;  Potter 
and  Heaih. 
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Monday,  May  25, 1903. 

(Before  Lord  Alvbrbtonb,  O.J.,  Wills  and 

Ghannbll,  JJ.) 

Royal  Gommissionbrs  of  thb  Patriotic  Fund 
(apps.)  V.  Mayor,  Ac.,  of  thb  Borough  of 
Wandsworth  (resps.).  (a) 

Bating  —  School  —  "  Volwitary  school "  —  ^^^^^^^"JUP: 
tion  from  ratee — Voluntary  Schools  Act  1897 
(60  Vict.  c.  5),  «.  3. 

A  building  maintained  and  ueed  ae  an  inetOutifm 
for  the  maintenance  and  education  of  orphan 
and  fatherless  girls,  daughters  of  solaiers  ani 
sailors,  who  receive  an  elementary  and  religiout 
education  and  practical  instruction  for  domestie 
service,  and  who  reside  in  such  buuding,  is  not 
a  building  used  exclusively  or  mainly  for  the 
purposes  of  the  schoolrooms,  offices^  or  playground 
of  a  voluntary  school,  so  as  to  be  exempt  from 
rates  by  virtue  of  sect.  3  of  theVoluntary  Schools 
Act  1897. 

Gabb  stated  in  the  matter  of  two  appeals 
against  (a)  a  poor  rate,  (b)  a  sewers,  lightizig,  and 
general  rate  made  by  the  respondents  on  the  29th 
April  1899  in  respect  of  the  main  buildings  of  the 
Royal  Victoria  Patriotic  Asylum. 

The  ground  of  the  appeals  as  stated  in  the 
notices  was  that  the  builcungs  and  hereditaments 
assessed  to  the  rates  were  used  exclusively  or 
mainly  for  the  purposes  of  the  school  roomB, 
offices,  or  playgrounds  of  a  voluntary  school,  and 
were  exempt  mm  the  rates  by  virtue  of  the  Volun- 
tary Schools  Act  1897  (60  Yict.  c.  5). 

nj  sect.  4  of  the  last-mentioned  Act  the  expres- 
sion "  voluntary  school "  means  a  public  elemen- 
tary day  school  not  provided  by  a  school  board, 
and  "public  elementary  school"  is  defined  by 
sects.  3  and  7  of  the  Elementary  Education  Act 
1870  (33  <&  34  Yict.  c.  75)  as  a  school  or  depart, 
ment  of  a  school  at  which  elementary  education 
is  the  principal  part  of  the  education  there 
given  (not  including  any  school  at  which  the 
ordinaiT  payments  in  respect  of  instruction  from 
each  schomr  exceed  9<2.  a  week),  and  which  Ib  con- 
ducted in  accordance  with  the  resrulationb  con- 
tained in  sect.  7  of  the  last-mentioned  Act. 

The  buildings  wpre  prior  to  the  passing  of  the 
Voluntary  Schools  Act  1897  assessed  at  a  sum  of 
1600Z.  gross  and  1334Z.  net  rateable  value,  and  there- 
upon the  correspondence  set  out  in  the  appendix  to 
the  case  took  place  between  the  appellante  and 
the  respondents  as  to  the  exemption  claimed. 

The  respondents  on  the  7th  Sept.  1898  offered 
to  reduce,  and  did  in  fact  reduce,  the  assessment 
of  the  buildinp  to  1200Z.  gross  and  10002.  net 
rateable  value  in  consideration  of  the  claim  and 
of  the  Voluntary  Schools  Act,  and  the  rates  now 
appealed  against  are  on  the  reduced  assessment^ 
but  the  assessment  is  still  in  respect  of  the  whole 
of  such  buildings  without  distinguishing  any  part 
thereof  as  exempt. 

The  buildings  so  assessed  are  known  as  the 
Royal  Victoria  Patriotic  Asylum,  and  are  main- 
tained, used,  and  administerad  by  the  appellants 
under  the  provisions  of  the  Act  30  &  31  Yict. 
c.  98,  s.  5,  and  Acts  amending  the  same  as  an 
institution  for  the  maintenance  and  education  of 
the  orphan  or  fatherless  daughters  of  soldiers, 
sailors,  and  marines  in  the  service  of  the  Grown 
out  of  an  endowment  fund  originally  a  portion  of 

(a)  Beporced  by  W.  db  B.  Hbkbkkt,  Esq.,  BarrUtor-ftt*Law. 
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the  Patriotio  Ftmd  appropriated  for  that  pur- 
pose bj  the  Boyal  Oommiasioners  of  that  fund, 
supplemented  by  legacies  and  voluntary  contri- 
butionB. 

The  printed  rules  of  the  institution  (which  are 
to  be  taken  as  part  of  this  case)  state  that  the 
object  of  the  institution  is  to  ^ve  a  sound  ele- 
mentary and  religious  education  with  a  practical 
training  for  domestic  service  to  the  orphan 
dauehters  of  sailors,  soldiers,  and  marines  of 
His  Majesty's  fleets  and  armies,  and  to  maintain 
them  in  the  asylum  in  such  numbers  as  the  com- 
mittee from  time  to  time  may  determine  until  the 
age  of  sixteen  free  of  all  expense  to  the  mother 
or  guardian. 

No  children  belonging  to  or  possessing  the 
fisith  of  the  Boman  Catholic  Church  are  in  fact 
received  as  inmates  of  the  institution,  but  a 
speoiai  fund  under  the  administration  of  the 
Patriotic  Fund  Commission  has  been  set  apart 
for  providing  maintenance  and  education  for 
such  children  in  orphanages  controUed  by  Boman 
Catholic  authorities,  and  such  special  endowment 
fund  is  in  fact  so  applied.  It  is,  however,  not  in 
any  case  required  as  a  condition  for  admission  to 
the  asylum  that  the  children  admitted  shall 
belong  to  or  shaU  not  belong  to  any  particular 
rdigious  denomination,  and  the  school  conducted 
in  the  asylum  for  the  education  of  the  children  is 
in  fact  conducted  in  accordance  with  the  provi- 
sions of  the  Elementary  Education  Act  {33  &  34 
Vict.  c.  75),  s.  7. 

The  number  of  children  in  the  asylum  has  been 
the  f oUowing : — 


1898-1899 
1899-1900 
1900-1901 


Total 

Nnmber  of 

Imnfttos. 


284 
286 

278 


Imnataa  under 

FoQrt««D 

Years. 


220 
211 
207 


Avenice  School 

&(teDdanoe 
under  Fourteen. 


191 
186 
204 


The  children  are  maintained  in  and  reside  in 
the  asylum  for  forty-eight  weeks  in  every  year, 
and  as  a  rule  remain  there  until  they  have  attained 
the  age  of  sixteen  years,  when  places  in  domestic 
service  are  found  for  them. 

The  children  receive  elementary  education 
within  the  asylum  in  accordance  with  the  codes 
of  regulation  of  His  Majestv*s  Education  Depart- 
ment ftzid  the  existing  and  past  codes  of  regu- 
lations are  to  be  referred  to  if  necessary  as  iMurt 
of  this  case.  The  school  so  conducted  has  for 
many  years  been  inspected  by  the  inspectors  of 
His  MLajesty's  Education  Department,  and  has 
received  since  the  year  1880  and  still  receives  an 
mititulI  Parliamentary  grant  under  the  provisions 
of  the  Education  Acts  as  a  day  school  m  respect 
only  of  children  under  the  age  of  fourteen  years, 
and  also  receives  fee  grants  under  the  Elemen- 
tary Education  Act  1891  (54  &  55  Yict.  c.  56),  s.  1, 
BalHseot.  (1)  in  respect  of  the  childrm  up  to  the 
age  of  fifteen  years. 

The  time  tables  for  the  conduct  of  the  school 
for  children  imder  the  age  of  fourteen  years  have 
been  approved  by  the  inspectors  of  His  Majesty's 
Sdncation  Department,  and  are  in  fact  observed. 

There  are  in  addition  to  the  regular  inmates  ot 
the  asylum  one  or  two  children  (being  the  chil- 
dren of  employees  of  the  institution)  who  attend 
the  day  school,  and  receive  elementary  education 
then  gratuitously.    No  application  for  the  recep- 


tion of  outside  children  to  the  school  has  ever 
been  made,  but  it  is  stated  by  the  secretary  that 
if  such  an  application  was  made,  and  if  there 
was  room  to  receive  such  children,  the  commis- 
sioners would  feel  bound  to  accede  to  it,  and 
would  receive  sucb  children  as  far  as  there  was 
room  for  their  acconmiodation. 

In  addition  to  the  day  school  an  evening  class 
is  held  in  one  of  the  same  class  rooms,  which  is 
attended  by  some  of  the  children,  but  such  class 
does  not  fall  within  the  regulations  of  the  educa- 
tion code,  nor  are  grants  made  in  respect  of  it. 
Some  use  is  also  maide  of  the  class  room  for  choir 
practice. 

The  buildings  of  the  asylum  consist  of  the 
following : — 

1.  Ground  floor. — (a)  class  rooms,  (&)  dining 
hall,  (c)  recreation  room,  library,  &c.,  (d)  play 
room,  (e)  matron's  room,  (/)  teachers'  general 
sitting  room,  {g)  kitchen  and  scullery,  (h)  mundry 
and  ironing  room,  (i)  superintendent's  room  and 
of&ceSi  (i)  entrance  hall,  corridors,  lavatories,  and 
of&ces ;  2.  First  and  second  floors.— (a)  dormi- 
tories for  the  girls,  (h)  teachers'  rooms ;  3.  Third 
floor.  —  Assistent  matron's  and  servants'  bed 
rooms;  4.  Courtyards  inclosed  within  the  said 
buildings  for  the  purpose  of  giving  light  and 
access. 

The  whole  of  the  children  in  the  asylum  are 
educated  and  broit^ht  up  to  be  domestic  ser- 
vants, and  a  lar^e  part  of  their  education  con- 
sists in  instruction  in  the  work  of  cooks,  house- 
maids, parlour-maids,  laundrv- maids,  &c.,  such 
work  (under  the  names  of  cookery,  laundry  work, 
dormitory  work,  and  domestic  economy)  being 
recognised  by  the  education  codes  as  subjects  <n 
elementary  education  for  which  grants  m&v  be, 
and  are  in  fact,  made.  For  the  purposes  of  the 
institution  the  following  staff  is  provided,  in 
addition  to  a  superintendent  and  matron,  all  of 
whom  board  and  sleep  in  the  asylum  for  forty-eight 
weeks  in  the  year:  One  senior  governess,  six 
assistant  governesses,  one  needlework  matron, 
four  assis&nt  needlework  matrons,  one  cook  or 
kitchen  matron  (in  addition  to  a  teacher  of  cookery 
visiting  four  days  a  week),  one  laundry  matron, 
one  mlrmaiy  nurse,  and  one  laundry  maid  and 
one  general  servant  (both  employed  at  the  wages 
of  domestic  servants,  but  also  giving  assistance 
in  training  the  children). 

Except  as  aforesaid  there  are  no  domestic  ser- 
vants, and  the  whole  of  the  household  and  domestic 
work  of  the  institution  is  done  by  the  children 
themselves,  and  is  utilised  for  the  purpose  of 
givinp^  them  systematic  instruction  in  the  subjects 
mentioned  in  the  preceding  paragraph,  ouch 
household  and  domestic  work  necessarily  extends 
over  the  whole  building,  and  in  this  sense  and  to 
this  extent  the  whole  of  the  building  is  used  for 
the  purposes  of  dav  school  elementary  education. 
The  household  and  domestic  instruction  is  shared 
in  by  all  the  children,  but  tiie  greater  part  of  the 
work  is  necessarily  done  by  uie  elder  girls,  in- 
cluding those  who  are  more  than  fourteen  years 
old. 

Three  class  rooms  only  (out  of  eight)  are  used 
solely  and  exclusively  lor  the  purpose  of  day 
school  elementary  education.  The  rest  of  the 
building  is  not  solely  and  exclusively  so  used,  but 
apart  thereof,  consisting  of  class  rooms,  playroom, 
teachers'  rooms,  and  the  necessary  offices,  is 
primarily  and  chiefly  so  used,  though  utilised  to  a 
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Tarying  extent  for  the  other  purposes  of  the  insti- 
tation  in  the  evenings  or  ont  of  school  hoars.  The 
portion  so  primarily  and  chiefly  used,  together 
with  the  three  class  rooms  above  mentioned,  may 
be  taken  (according  to  superficial  area)  as  one- 
f onrth  of  the  whole,  bnt  is  not  stracturally  sepa- 
rated or  separable  therefrom. 

The  whole  of  the  building,  if  assessed  at  5  per 
cent,  on  its  structural  value  (being  the  mode 
usually  adopted  for  school  buildings  in  the  metro- 
polis), would  f airlv  be  assessed  at  an  amount  con- 
siderably larger  than  the  amounts  of  1600Z.  gross 
and  ISQU.  net  rateable  value,  at  which  it  was 
assessed  prior  to  the  reduction  in  Sept.  1898  to 
the  amounts  now  appealed  against. 

The  rateable  value  of  a  building  which  would 
be  capable  of  providing  ordinary  board  school 
accommodation  for  the  same  number  of  children 
as  those  (under  the  age  of  fourteen  years)  main- 
tained in  the  asylum  would  be  much  less  than 
the  rateable  value  now  appealed  against  (i.e., 
lOOOL),  and  ought  not  to  exceed  3001.  net  rateable 
value. 

The  appellants  contend  that  the  whole  of  the 
building  is  used  exclusively  or  mainly  for  the 
purposes  of  the  school  rooms,  offices,  or  play- 
grounds of  a  voluntary  school  within  the  meaning 
of  sect.  3  of  the  Yoluntary  Schools  Act  1897  (60 
Yict.  c.  5),  and,  alternatively^  that  large  portions 
of  such  buildings  are  so  used,  and  that  the  build- 
ing is  exempt  in  whole  or  in  part  from  the  rates, 
and  that  the  rates  appealed  against  are  therefore 
bad. 

The  respondents  contend  that  the  building  is  a 
charitable  asylum  or  institution  for  the  main- 
tenance of  a  limited  class  of  persons  for  whom 
board  and  lodging  is  provided,  for  whose  main- 
tenance a  staff  (3  teachers  or  servants  is  also 
boarded  and  lodged  therein,  and  is  not  used  ex- 
clusively and  merely  for  the  purposes  defined  by 
sect.  3  of  the  Act ;  that  the  institution  is  not  a 
voluntary  school  or  a  public  elementary  day 
school  within  the  true  meaning  of  the  Education 
Acts ;  and  that  the  assessment  of  the  building  to 
the  poor  rate  and  to  local  rates  is  good  and 
valid,  and  that  the  appellants  are  not  entitled 
to  succeed  upon  their  notices  and  grounds  of 
appeal. 

The  question  for  the  court  was  whether  the 
appellants  are  entitled  to  succeed  in  whole  or  in 
part  under  their  notices  of  appeal.  If  the  answer 
IS  in  the  negative,  the  appeals  are  to  be  dismissed ; 
if  in  the  affirmative,  the  appeals  are  to  be  allowed, 
and  the  rates,  so  far  as  they  relate  to  the  buildings, 
are  to  be  quashed. 

The  Attorney-General  (Sir  B.  Fiolay,  K.O.)  and 
Sutton  for  the  appellants. 

Boxall,  K.G.  and  W,  L.  Richards  for  the 
respondents. 

Lord  Alybbstonb,  G.J. — In  this  case,  in  order 
to  establish  the  exemption,  the  Patriotic  Asylum, 
the  appellants,  must  bring  themselves  withm  tbe 
words  "  No  person  shall  be  assessed  or  rated  to 
or  for  any  local  rate  in  respect  of  any  land  or 
buildings  used  exclusively  or  mainly  for  the  pur- 
poses of  the  school  rooms,  offices,  or  playgrouods 
of  a  voluntary  school."  There  is  a  definition 
according  to  which  voluntary  school  means  a 
public  elementary  day  school  not  provided  by  a 
school  board.  For  the  reasons  which  I  indicated 
when  the  learned  Attorney-General  was  arguing 


the  matter,  I  think  he  made  good  his  point  with 
regard  to  the  meaning  of  the  word  "  day  "  ther^ 
as  being  distinguished  from  *' evening  scfaooL" 
Therefore  it  is  not  necessary  to  deal  with  any 
argument  that  might  have  been  used  agsdnst  him 
upon  the  other  view  of  the  case.    It  all  comes 
back  to  this — as  to  whether  or  not  on  the  findings 
in  this  case  we  can  say  that  we  have  oome  to  tSo 
conclusion  that  the  arbitrator  has  found  that  they 
are  mainly  used  "  for  the  purposes  of  the  school 
rooms,   offices,  or  playgrounds  of   a  voluntary 
school."    I  think  it  is  important  to  note  that  the 
words  are  not  the  school  premises,  it  is  not  any- 
thing within  the  curtilage  of  the  school  premises^ 
or  teachers*  houses,  or  anything  of  that  kind; 
they  are  *'  school  rooms,  offices,  or  playgrounds  of 
a  voluntary  school."    I  think  it  is  aSao  further 
important  to  note  that,  as  Mr.  Boxall  properly 
pointed  out,  this  is  not  a  claim  for  the  exemption 
of  a  part  on  the  ground  that  it  might  have  been 
so  exclusively  applied,  and  I  do  not  know  that  it 
is  possible  for  such  an  institution  to  make  that 
claim.    But  be  it  as  it  may,  it  is  not  a  claim  to 
have  anv  portion  of  the  building  discharged  from 
chargeabiuty  or  assessment,  but  it  is  a  claim  to 
have  the  whole  building  so  discharged.    There- 
fore the   learned  Attorney- General  must  make 
good  the  point  that  the  rateable  subject-matter  is 
mainly  used    "for  the  purposes  of  the  school 
rooms,  offices,  or  plavgrounds."   Of  course,  if  you 
approach  it  from  the  purely  educational  stamd- 
point,  I  should  agree  with  every  word  that  the 
Attorney- General    has    said — ^that    in    all    pro- 
bability the  education  in  cookery,  in  housenold 
work,  in  laundry  work,  and  any  such  education 
as  would  fit  the  children  for  domestic  service 
would  be  much  more  thorough  and  much  better, 
because  it  was  carried  on  in  the  rooms  in  which 
they  lived  and  carried  on,  so  to  speak,  by  ni^ht 
as  well  as  by  day,  or,  at  any  rate,  in  the  mornine 
and  evening  as  well  as  during  the  mere  school 
hours.    Possibly  to  a  certain  extent  tbe  actual 
demonstration  of  cooking    the    food  that  they 
themselves  were  going  to  eat  would  be  much  more 
effective  than  cooking  food  which  was  merely  to 
be  a  sort  of  specimen  which  the    teacher   was 
elaborating  for  the  benefit  of  the  students.     But 
you  reallv  cannot  quite  look  at  it  from  the  educa- 
tional point  of  view  only.    I  think  you  must  look 
at  it  from  the  point  of  view  of  the  main  object  of 
an  institution  of  this  kind,  and  I  think  it  is  not 
unfair  to  say  that  this  is  in  the  main  a  building 
in  which  the  children  are  not  only  educated,  but 
are  kept  trained,  clothed,  boarded,  and  lodged, 
although  in  this  building  there  is  elementary 
education  carried  on.    Altnough  I  admit  for  the 
moment  I  was  impressed  with  the  view  that  the 
learned  Attorney- General  called  to  our  attention 
that  in  order  to  get  the  grant  it  must  fulfil  the 
conditions  which  are  prescribed  for  the  grant  to 
an  elementary  education  school,  that  would  only 
show  that  they  are  able  in  some  parte,  or,  at  anv 
rate,  that  they  are  able  upon  the  building — I  will 
not  say  in  some  pa7ts  of  the  building,  as  that  may 
be  thought  to  be  begging  the  question — ^to  do 
some  work  which  entitles  them  to  receive  the 
grant.    It  seems  to  me  that  that  is  not  a  suffi- 
cient evidence  of  the  buildings  beiijg  mainly  used 
'*  for  the  purposes  of  the  school  rooms,  offices,  or 
playgrounds."    Therefore,  I  think  from  the  point 
of  view  of  total  exemption  that  the  Pamotic 
Commissioners    have   failed,    and  that    on   tiie 
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ipeoial  case  ^ndgment  must  be  given  for  thn 
ratiiig  anthontj. 

Wills,  J. — I  agree. 

Chakkell,  J. — ^I  agree. 

Judgment  for  the  respoTidente, 

Solicitors :     The    Solicitor    to    the    Treaeury ; 
W.  W.  Young,  Son,  and  Ward. 


Monday,  May  25, 1903. 

(Before  Lord  Alyebstonb,  C.J.,  Wills  and 

Ghannell,  JJ.) 

Hinds  (app.)  v.  Elsam  (reap.),  (a) 

VaccinaUon  ^-  Child  not  vaecinated  when  six 
months  old — Subeeauent  medical  certificate-^ 
Vaccination  Act  1867  (30  &  31  Vict.  c.  84).  as.  29, 
34. 

A  child,  aged  eleven  months,  not  having  been  vac- 
cinated a  eummone  was  iasutd  agairist  the  father. 
On  ihe  day  before  the  summons  was  heard  the 
a^ppellant  obtained  a  doctor's  certificate  that, 
cwina  to  a  complaint  that  the  child  was  suffer- 
ing fiom,  it  would  be  unsafe  to  vaccinate. 

Heta,  that  the  certificate  was  no  defence. 

Case  stated  on  a  complaint  preferred  by  the 
respondent  against  the  appellant  for  that  he, 
within  six  months  after  the  birth  of  his  child, 
neglected  to  have  the  child,  aged  eleven  months, 
vaodnated,  contrary  to  sect.  29  of  the  Yaccination 
Act  1867. 

At  the  hearing  of  the  complaint  on  the  5th  Nov. 
1902  it  was  proved  on  behalf  of  the  respondent 
or  admitted  by  the  appellant  that  the  appellant 
was  the  father  of  the  child,  aged  eleven  months, 
and  that  the  child  had  not  been  vaccinated,  and 
that  no  certificate  of  or  exception  from  or  insas- 
oeptibility  to  vaccination  haii  been  ^ranted  or 
or  sent  to  the  vaccination  officer,  and  Siat  all  the 
statutory  conditions  precedent  to  the  institntion  of 
a  proeecation  under  the  Yaccination  Acts  had 
been  complied  with. 

It  was  admitted  by  the  respondent  that  the 
appellant  had,  before  the  child  had  reached  the 
age  of  foor  months,  made  application  for  a  certifi- 
cate of  exemption  from  vaccination  under  sect.  2 
of  the  Yaccination  Act  1898,  which  certificate 
was  refnsed  by  the  justices  then  sittins.  The 
appellant  also  produced  before  the  justices  the 
following  certificate  dated  the  4th  Nov.  1902 : 

Somers,  Wimbledon  Hill,  Surrey. — This  is  to  certify 
that  Waher  AUsebrook  Hinds  is  at  present  and  has 
been  ainoe  the  Srd  Oot.  1902  under  my  oare  snifenng 
fzon  **  f ebrionla "  and  '*  dentition,"  and  that  it  would 
be  nnaafe  to  vaooin»te  him  at  present.  (Signed)  L.  B. 
OoLLixB,  M.D.,  4th  Nov.  1902. 

It  was  then  admitted  by  the  respondent  that 
the  doctor  was  a  registered  medical  practitioner, 
and  that  the  certificate  was  written  by  him. 

It  was  contended  on  behalf  of  the  appellant 
that  by  sect.  S4  of  the  Yaccination  Act  1867  the 
certificate  was  a  sufficient  defence  for  him. 

On  behalf  of  the  respondent  ic  was  contended 
(1)  that  the  appellant  became  in  default  when  his 
ddld  attained  the  age  of  six  months,  and  had 
ever  since  been  in  default ;  that  the  "  production 
of  the  certificate,"  as  mentioned  in  sect.  34,  mus^ 
be  in  accordance  with  sect.  18,  which  requires  the 

(a)  lieportcd  by  W.  ds  B.  Hsrbert,  Bsq.,  Barrister- at- Law 


medical  practitioner  shall  forthwith  deliver  to 
the  parent  a  certificate  that  the  child  is  then  in 
a  state  unfit  for  successful  vaccination,  i.e.p 
during  the  six  months  specified  by  sect.  16  as 
amended  by  sect.  1  (1)  of  the  Yaccination  Act 
1898.  (2)  That,  even  if  the  last  contention  was 
incori*ect.  uo  certificate  was  in  existence  on  the 
date  of  the  complaint,  and  that  the  certificate 
would  not  under  the  Act  be  retrospective.  (3) 
That  the  certificate  was  bad,  as  not  being  in 
compliance  with  the  Yaccination  Acts  or  in  the 
form  prescribed  by  sect  18  of  the  Act  of  1867  or  to 
the  like  effect. 
The  justices  convicted  the  appellant. 

By  the  Yaccination  Act  1867  (30  &  31  Yict 
c.  84),  8.  18 : 

If  any  publio  vaooinator  or  medical  practitioner  ahaU 
be  of  opinion  th*t  the  child  is  not  in  a  fit  and  proper 
state  to  be  suooeaafully  vaccinated  he  ahall  forthwith 
deliver  to  the  parent  or  other  person  having  the  custody 
of  such  child  a  certificate  under  his  hand  according  to 
the  form  in  the  schedule  hereto  anneied  marked  B  or 
to  the  like  effect  that  the  child  is  then  in  a  state 
unfit  for  Bucoessf al  vaooination,  which  certificate  shall 
remain  in  force  for  two  months,  and  shall  be  renewable 
for  Bucoeesiye  periods  of  two  months  until  a  public  vac- 
cinator or  medical  practitioner  shall  deem  the  child  to 
be  in  a  fit  state  for  successful  vaccination  when  the 
child  shall,  with  all  reasonable  despatch,  be  vaccinated, 
and  the  certificate  of  succeasfol  vaccination  duly  given 
if  warranted  by  the  result. 

By  sect.  29 : 

Every  parent  or  person  having  the  custody  of  a  child 
who  shall  neglect  to  take  such  child  or  to  cause  it  to  bo 
taken  to  be  vaccinated  or  after  vaccination  to  bo 
inspected  according  to  the  provisions  of  this  Act,  and 
shall  not  render  a  reasonable  excuse  for  his  neglect,  shall 
be  of  an  offence  and  be  liable  to  be  proceeded  against 
summarily,  and  upon  conviction  to  pay  a  penalty  not 
exceeding  11. 

By  sect  34 : 

In  any  prosecution  for  neglect  to  procure  the  vaooi- 
nation ot  a  child  it  shall  not  be  necessary  in  support 
thereof  to  prove  that  the  defendant  had  received  nottoo 
from  the  registrar  or  any  other  officer  of  the  require- 
ments of  the  law  in  this  respect ;  but  if  the  defendant 
produce  any  such  cortifioate  as  hereinbefore  described  or 
the  register  of  vaccinations  kept  by  the  registrar  as 
hereinbefore  provided  in  which  the  certificate  of  suc- 
cessful vaccination  of  such  child  shall  be  duly  entered^ 
the  same  shall  be  a  sufficient  defence  for  him,  except  in 
regard  to  the  oertiflcate  marked  B,  when  the  time 
specified  therein  for  the  postponement  of  the  vaooina- 
tion shall  have  expired  before  the  time  when  the  infor- 
madon  shall  have  been  laid. 

SchvUess  Young  for  the  appellant. 

Clarke  Hall  for  the  respondent. 

Lord  Alvbrstonb,  C.J. — In  this  case  the 
appellant  was  summoned  for  that  he  did  within 
six  months  after  the  birth  of  his  child  neglect 
to  have  the  child,  aged  eleven  months,  vaccinated 
contrary  to  the  provisions  of  sect.  29  of  the 
Yacciuation  Act  1867.  As  Mr.  Schultess  Young 
has  pointed  out,  rhe  period  within  which  a  parent 
is  to  have  a  child  vaccinated  is  six  months  after 
birth,  under  sect.  1  of  the  Yaccination  Act  1898, 
instead  of  three  months,  the  period  mentioned  in 
sect.  16  of  the  Yaccination  Act  1867.  On  the 
bearing  of  this  case  the  only  certificate  produced 
was  one  dated  three  or  four  days  after  the  sum- 
mons, and  it  it  onlv  had  reference  to  the  state  of 
the  health  of  the  child  at  the  time.    Therefore,  if 
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the  oertifioate  be  looked  at,  there  is  a  period  of 
five  months  or  so  after  the  child  attained  the  age 
pf  six  months,  if  the  child  at  the  date  of  the 
summons  was  eleven  months  old,  dnring  which  an 
offence  was  committed.  There  was  nothing  in 
the  certificate  to  show  that  the  child  could  not 
have  been  vaccinated  before  it  was  six  months 
old.  If  the  certificate  had  covered  the  period 
daring  which  the  child  ought  to  have  been  vacci- 
nated the  point  might  have  been  a  good  one,  but 
the  certificate  showed  no  excuse  for  the  greater 
part  of  the  time.  The  case  of  AUen  v.  Worthy 
(21  L.  T.  Bep.  665 ;  L.  Bep.  5  Q.  B.  163)  shows 
that  the  magistrates  were  perfectij  right.  The 
oertificate  in  question  was  no  defence. 

Appeal  diaimssed. 

Solicitors :    W,    8.    Ash ;    Qregson^   Wareham, 
Waugh,  and  Qregson. 


Mcmday,  May  25, 1903. 

{Before  Lord  Alyebstonb,  CJ;,  Wills  and 

Ohaknbll,  JJ.) 

Salt  (app.)  v.  Scott  Hall  (resp.).(a) 

Iiocal  government  —  By 'law  —  No  reeervaiion — 
Recuonahleneea  —  Summary  Jurisdiction  Act 
1879  {4^  A  43  Vict  e.  49).  a.  16. 

A  rural  Banitarv  authority  m^xde  a  hy-law  thai 
every  new  hvjifdvng  ehoula  he  inclosed  with  waUa 
coneirueted  of  qood  hrieke,  stone,  or  other  incom^ 
hustible  matertals,  properly  bonded  and  solidly 
put  together. 

Held,  tMJt  the  hyAaw  was  not  unreasonable,  because 
there  were  no  exempting  powers  reserved  to  the 
authority. 

It  would  be  open  to  the  justices  upon  a/n  information 
for  breach  of  the  by^w  to  deal  with  the  inatter 
under  sect.  16  of  trie  Summary  Jwrisdiction  Act 
1879. 

Oabb  stated  on  an  information  preferred  by  the 
appellant  against  the  respondents  for  that  they, 
on  or  about  the  1st  Oct.  1902,  in  the  parish  of 
lilanfaelog,  did  unlawfully  break  a  certain  by-law 
made  by  the  guardians  of  the  Holyhrad  Union, 
acting  as  the  rural  sanitary  authority  in  pur- 
suance of  and  in  accordance  with  sect.  23  (3)  of 
the  Public  Health  Amendment  Act  1^0  and  duly 
confirmed,  in  that  they  did  unlawfully  erect  or 
cause  to  be  erected  a  new  building  or  bunsaJow 
without  causing  such  building  to  be  inclosed  with 
walls  of  good  bricks,  stone,  or  other  hard  and 
incombustible  materials,  properly  bonded  and 
solidly  put  together. 

The  by-law  in  question  was  as  follows : 

10.  Svery  person  who  shall  erect  a  new  bnilding  ahall 
oanee  enoh  bidlding  to  be  inoloaed  with  walla  oonstraoted 
of  good  brioka,  atone,  or  other  hard  and  inoombnatible 
materialB  properly  bonded  and  solidly  put  together 
(a)  with  good  mortar  oomponnded  of  good  lime  and 
dear  sharp  sand  or  other  suitable  material,  or  (6)  with 
good  oement,  or  (t)  with  good  oement  mixed  with  gx>od 
sharp  sand. 

By  by-law  98  : 

Every  person  who  shall  offend  against  the  foregoing 
by-lawi  shall  be  liable  for  every  snoh  offenoe  to  a 
penalty  of  51.,  and  in  the  case  of  a  oontinning  offence  to  a 
further  penalty  of  10«.  for  eaoh  day  after  writton  notlos 
«f  the  offenoe  from  the  sanitary  anthority. 

(•)  Reported  by  W.  di  B.  Hsrbsbt,  Esq.,  BarifsteMil-Law. 


On  the  hearing  before  the  justices  the  following 
facts  were  proved  or  admitted. 

The  structure  in  question  was  erected  by  and 
was  the  property  ox  the  respondent, ,  and  was 
intended  to  be  used  in  the  summer  months  as  a 
dwelling-house  or  bungalow. 

The  foundations  were  of  stone,  and  the  chimney 
and  breastings  of  brick,  while  the  rest  of  ths 
building  was  of  wood,  except  the  roof,  which  was 
of  slate.  Ail  the  rooms  of  the  bungalow  were  on 
the  ffround  floor,  and  the  windows  were  French 
win£>w8. 

The  parish  of  Llanfaelog,  where  the  bmlding 
is  situated,  is  a  rural  parish  adjoining  the  sea. 

The  bungalow  is  an  isolated  building  in  the 
country,  the  two  nearest  houses  thereto  being 
respectively  450  yards  and  200  yards  distant. 

IBungalows  of  a  similar  character  are  fro- 
quentiy  built,  and  there  are  five  bungalows  erected 
in  the  appellant's  district. 

The  cost  of  building  a  bungalow  would  be  lets 
than  the  cost  of  building  a  stone  or  brick  house 
of  similar  accommodation,  though  a  bungalow 
made  of  wood  similar  to  the  one  erected  by  the 
respondents  is  as  healthy  as  it  would  have  been 
if  erected  of  bricks  or  stone  or  other  hard  and 
incombustible  materials. 

The  by-laws  in  question  had  been  properly 
made  and  confirmed  by  the  Local  Qoyemment 
Board  in  accordance  witii  the  Public  Health  Acts. 
These  by-laws  are  in  form  a  set  of  model  by-laws 
prepared  hj  the  Local  Government  Board  for 
urban  districts.  Since  the  adoption  of  these  by- 
laws the  Local  Government  Board  has  prepared  a 
set  of  model  by-laws  for  rural  districts,  but  these 
have  not  been  adopted  by  the  appellants. 

On  behalf  of  the  appellant  it  was  contended  that 
on  the  facts  above  set  out  an  offence  against  the 
by-law  had  been  proved,  and  the  respondent 
William  Scott  Hall  should  be  convicted. 

The  case  against  Mrs.  Scotii  Hall,  the  other 
respondent,  was  withdrawn. 

On  behalf  of  the  respondents  it  was  contended 
(1)  that  the  by-law  was  unreasonable  in  a  thinly 
populated  district  like  that  of  the  appellant's, 
masmuch  as  it  absolutely  prohibited  the  erectioiL 
of  wooden  bungalows  under  any  circumstances 
whatever  and  however  isolated,  and  did  not 
reserve  any  discretion  to  the  appellant  to  pemut 
the  erection  of  such  bungalows  under  any  cir- 
cumstances ;  (2)  that  the  by-law  was  tdt/ra  vires, 
inasmuch  as  sect.  23  (3)  of  the  Public  Health 
Amendment  Act  1890,  under  which  the  by-law 
was  made,  only  enabled  rural  district  councils  to 
make  by-laws  for  the  purposes  of  health  and  not 
for  the  purposes  of  securing  Ptability  and  preven- 
tion of  nre ;  (3)  that  the  by-law  was  made  for  the 
purpose  of  securing  stability  and  prevention  of 
fire,  and  not  for  the  purposes  of  health. 

The  justices  dismissed  the  information. 

Davenport  {Ellis  Griffiths  with  him)  for  the 
appellant. — This  is  a  valid  by-law  and  not  ultra 
wres,  and  the  justices  were  wrong.  In  BadUm  v. 
CucMeld  Ewral  District  Council  (72  L.  T^ 
775)  by-laws  under  sect  158  of  the  Public 
Act  1875  were  applied  to  a  rural  district,  and  it 
was  there  held  that  a  jg;alvanised  iron  building  was 
within  a  by-law  of  this  kind. 

Bryn  Roberts  for  the  respondent— By-laws  of 
this  kind  are  unreasonable  in  a  district  of  this 
nature,  which  is  isolated.    Those  that  might  be 
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fBTj  reaBonable  in  a  town  became  unreasonable  if 
applied  in  a  rural  country  district.  There  is  no 
diBpenaing  power  given  by  the  bj-law  to  the 
antboritj  and  no  power  of  waiyer.  In  Heap  ▼. 
Bwmky  Union  (12  Q.  B.  Div.  617)  a  rural  sani- 
taiy  authority  purporting  to  act  under  the  powers 
m  sect.  44  and  276  of  the  PnbUc  Health  Act  1875 
made  a  by-law  prohibiting  the  keeping  of  swine 
within  the  distance  of  fifty  feet  from  any 
dwelling-house  within  their  district,  and  it  was 
held  that  such  a  by-law  was  unreasonable  and 
bad.    He  referred  to 

Johnson  ▼.  Mayor  of  Croydon^   54  L.  T.  Bep.  295  ; 

16  Q.  B.  BiT.  708 ; 
atrieldand  ▼.  Hay08,  74  L.  T.  Bep.  187 ;  (1896)  1 

Q.  B.  290. 

Lord  AxYBSSTONB,  0.J — No  doubt  it  would 
be  more  satisfactory  with  regard  to  by-laws  if 
there  were  a  power  given  in  by-laws  to  direct  the 
local  authority  to  exercise  their  discretion  under 
exceptional  circumstances.  We  are  asked  to  say 
that  this  by-law  is  unreasonable  and  therefore 
wholly  void,  because  there  is  no  such  provision 
in  the  bjr-laws.  I  think  we  could  not  go  so  far  as 
that  m  the  first  place,  these  by-laws  are  in 
identically  the  same  terms  as  by-laws  which  have 
been  held  to  be  reasonable,  or,  rather,  have  been 
treated  as  reasonable  in  BadUy  v.  Cuckfield  Rural 
Diilriei  CauncU  (72  L.  T.  Bep.  775).  It  was 
stated,  I  do  not  know  exactly  upon  what  authority, 
that  they  are  the  model  by-laws  which  have  be^ 
adopted  in  urban  districts  with  the  sanction  of 
the  Local  Gk>yemmen^  Board,  and  of  course  there 
must  be  many  places  in  which  such  a  by-law  as 
this  would  be  a  most  salutary  and  prudent  one. 
Therefore,  when  I  say  there  may  be  some  doubt 
as  to  whether  there  ought  not  to  be  such  a  dis- 
pensing power,  I  mean  to  say  that  such  a  by-law 
under  many  circumstances  might  be  most 
useful  and  uJutary  and  most  reasonable.  But  I 
hesitate  a  great  deal  before  holding  that  this 
by-law  is  unreasonable.  It  seems  to  me  that  the 
oonsequenoes  of  such  a  decision  mi^ht  be  very 
serious,  not  only  as  practically  overruling  the  case 
of  Badley  v.  Uud^ld  Rural  District  Cowncil 
(Mp.),  decided  by  tbe  late  Lord  Ohief  Justice  and 
Obarles,  J.,  but  having  a  very  far-reaching  appli- 
mtion  with  regard  to  a  great  many  other  by-laws 
in  this  conntiy,  some  of  which,  I  hope,  do  have 
powers  enabling  the  local  authority  to  deal  with 
the  matter  according  to  their  discretion.  We  are 
asked  by  the  justices  whether  they  were  right  in 
dismissing  this  summons  M^ainst  the  respondent 
for  the  reason  that  the  by-mw  was  unreasonable 
and  viUra  vires.  I  think  the  justices  were  wrong 
in  dismissing  the  summons  on  that  ground.  It 
is  now  conceaed,  and  I  think  idghtly  conceded,  by 
iCr.  Biyn  Roberts — ^though  no  doubt  raising  a 
point  which  was  obviously  not  the  real  point  in 
m  tbe  case— that  this  rural  authority  hail  urban 
powers,  and  therefore  the  question  of  the  by-law 
being  made  under  sect.  23  of  the  Public  Bfealth 
Acts  Amendment  Act  1890  disappears.  Of 
oourse,  we  have  already  indicated  in  tne  course  of 
the  argument  that  we  do  not  think  there  was  the 
power  to  make  these  by-laws  under  that  section. 
Taking  sect.  157  and  the  other  sections  of  the  Public 
Health  Act  1875,  we  think  the  by-laws  are  not 
uUra  vires,  nor  can  we  say  that  they  are  unreason- 
able. The  only  other  matter  I  have  to  deal  with 
is  what  is  inyolved  in  the  subsequent  words  of  the 


question  asked  us  by  the  justices  :  "  Whether  w» 
were  bound  to  convict  the  respondent  of  the 
offence  with  which  he  is  charged  P"  It  is  true 
that  these  by-laws  apparently  contain  no  ex« 
emptin^  clause  or  exempting  process.  But  the 
proceedings  are  taken  under  the  Summary 
Jurisdiction  Act  1879  and  jointlv  under  some 
other  sections.  I  only  mention  tnat  because  it 
was  brought  to  our  attontion  not  very  long  ago 
that  the  justices  have  powers,  if  they  think  nt 
and  if  the  case  be  of  so  slight  a  character,  to 
dismiss  the  summons.  I  think  this  case  must  so 
back  to  the  justices  with  ^  direction  that  the 
by-laws  are  not  ultra  vires,  and  that  they  are  to 
deal  with  the  case  having  regard  to  their  powers 
under  sect.  16  of  the  Summary  Jurisdiction  Act 
1879.  They  certainly  should  exercise  their  dis- 
cretion and  deal  with  the  matter  as  they  think  fit 
on  the  merite  of  the  case. 

Wills,  J.— I  agree. 

Ohannbll,  J. — I  agree.  I  should  just  like  to 
add  a  few  words,  not  in  any  way  diffennff,  but  to 
explain  the  view  I  take  of  the  matter.  It  seems 
to  me  that  all  by-laws  relating  to  the  oonstructioii 
of  buildings  ought  to  have  something  in  the 
nature  of  a  dispensing  power  in  i^em,  enabling 
the  local  authority,  or  surveyor,  or  somebody  or 
other,  to  say  that  a  particular  building  is  of  an 
exceptional  character,  and  that  the  hsm  and  fast 
rules  laid  down  by  the  by-laws  as  to  tbe  mode  of 
construction  ought  not  to  apply  to  that  particular 
building.  But  ix  we  were  to  hold  that  every  set  of 
by-laws  that  did  not  contain  something  or  another 
of  that  sort  were  bad  by-laws,  it  would  follow  that, 
as  regards  any  other  building,  if  proceedings 
were  taken  with  regard  to  it  under  that  set  of 
by-laws,  although  the  particular  building  was  not 
as  this  one  is,  one  of  the  exceptional  ones,  the 
justices  and  this  court  would  have  to  hold  that 
these  by-laws  could  not  be  enforced,  and  accord- 
ingly the  principle  upon  which  by-laws  are  now 
d€«Jt  with — ^namely,  that  the  court  does  not 
interfere  to  set  aside  by-laws  which  a  local 
autiiority  has  deliberately  adopted,  because  it  is 
said  that  they  ought  to  be  the  best  judges  of 
whether  a  particular  by-law  is  required  in  their 
own  district  or  not,  would  fall  to  the  g^und. 
Having  regard  to  that,  it  seems  to  m^  it  would  be 
mischievous  if  we  were  to  hold  that  every  set  of 
by-laws,  although  they  purported  to  lay  down  a 
hard  and  fast  rule  for  all  buildings,  were 
necessarily  bad  because  they  did  not  give  the 
dispensing  power.  I  think  the  proper  way  to 
treat  them  is  this :  To  say  that  such  by-laws  must 
not  be  set  aside  entirely  as  unreasonaole,  beoanse 
the  justices  must  be  trusted  to  exercise  the  power 
they  in  fact  possess  of  dealing  with  exceptional 
cases  when  they  arise  in  an  exceptional  way,  and 
either  inflict  a  perfectly  nominal  penalty  or,  if 
they  think  the  case  comes  within  it,  by  saying  that 
the  particular  offence  is  of  too  trifling  a  nature 
to  require  punishment  or  any  penalty  or  anything 
to  be  inflicted  under  the  Summary  Jurisdiction 
Act.  It  is  because  magistrates  have  these  powers 
that  it  is  unnecessary  to  say  these  by-laws,  which 
unfortunately  omit  to  provide  specially  on  their 
face  for  exceptional  circumstances,  must  neces- 
sarily be  set  aside  because  exceptional  cases  may 
arise.  I  think  that  is  the  best  way  of  dealing 
with  such  an  objection  to  the  by-law. 

Appeal  aUawed, 
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Wednesday,  May  27, 1903. 

(Before  Lord  Altebstonb,  C.J.  and 
Ohannbll,  J.) 

Abmstbono  (app.)  v.  Mitchell  (reap.),  (a) 

Animal — Shooting  at  dog  trespassing — No  inten- 
tion to  kiU — liLtreating  and  abusing — Cruelty 
to  AnimaU  Act  1849  (12  A  13  Vict  e.  92),  a.  2. 

Shooting  at  a  doa  that  is  trespassing  without 
intending  to  hill  it,  but  vjith  the  irUention  of 
injuring  it  if  necessary  to  frighten  it  away,  is 
not  of  necessity  orueuy  itt-treating  it.  Each 
case  is  a  question  of  degree  and  is  for  the 
justices, 

Oabe  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  under  12  &  13 
viot.  c.  92,  s.  2,  for  craellj  ill-treating  and 
abusing  a  dog  bj  shooting  the  same  with  a  shot 
gnn  contrary  to  the  statute. 

At  the  hearing  it  was  proYed  or  admitted  that 
the  respondent,  a  gamekeeper  in  the  employ  of 
the  owner  of  the  shooting  rights  over  a  farm,  was 
on  the  11th  Nov.  driving  pheasants  off  the  farm 
into  an  adjacent  cover. 

While  so  engaged  a  greyhound  came  into  a 
turnip  field  over  widoh  the  respondent's  employer 
had  we  right  of  shooting,  and  the  respondent, 
fleeing  the  dog  galloping  across  the  field  and 
frightening  the  birds,  shot  the  dog  twice,  first  at 
a  distance  of  about  50  yards  and  again  at  a 
distance  of  about  90  yards,  inflicting  twenty-five 
to  thirty  shot  wounds,  and  the  dog  suffered  con- 
siderable pain  in  consequence. 

The  dog  was  not  chasing  any  other  animal  or 
'  doing  any  damage  at  the  time  it  was  shot. 

The  justices  found  that  the  respondent  had  no 
intention  of  killing  the  dog,  but  he  did  intend  to 
injure  it  if  necessary  for  uie  purpose  of  frighten- 
ing it  away  from  the  turnip  field. 

On  behalf  of  the  prosecution  it  was  contended 
that  the  respondent  was  not  justified  in  shooting 
at  and  injuring  the  dog,  and  that  he  caused  it 
unnecessai^  pain  and  suffering,  thereby  ill- 
treating  it  witnin  the  meaning  of  the  statute. 

On  behalf  of  the  defence  it  was  argued  that  the 
respondent  was  justified  in  shooting  at  the  dog  to 
frighten  it  away,  because  it  was  trespassing  in  a 
field  where  there  was  some  game ;  and  that  he 
did  not  cause  the  dog  more  suffering  than  was 
reasonably  necessary  in  the  circumstances. 

The  justices  dismissed  the  information  on  the 
ground  that  they  were  of  the  opinion  that  the 
respondent  had  not  cruelly  ill-treated  and  abused 
the  animal  within  the  meaning  of  12  &  13  Yiot. 
c.  92,  8.  2. 

Woodooek  (B,  F.  Colam  with  him)  for  the 
appellant. 

The  respondent  did  not  appear. 

Lord  Alvbbstonh,  O.J. — ^I  do  not  express  any 
opinion  upon  those  cases  of  Smith  v.  WiUiams 

g  Times  L.  B«p.  9)  and  Daniel  v.  James  (2  0.  P. 
iv.  351),  to  which.  Mr.  Woodcock  referred.  I  think 
•  it  is  quite  possible  that  th^  full  extent  may  have  to 
be  reconsidered  if  the  pointever  comes  up.  I  merely 

.  (a)  Exported  by  W.  dk  B.  Hubibt,  Baq.,  Buritter-«t-LAW. 


mention  that  because  Mr.  Woodcock  has  raAar 
suggested  that  if  the  man  had  shot  and  killed  the 
dog  that  there  would  be  no  offence,  but  I  do  not 
say  that  that  is  at  all  necessary  in  this  case.   It 
seems  to  me  that  the  case  in  question  here  ig 
whether  or  not  there  was  evidence  upon  whiok 
the  mcupstrates  must  have  said  that  the  nm 
cruelly  01-treated  the  animal.    Now,  it  is  obvious 
on  the  facte  steted  that  shooting  at  the  dog  with 
small  shot  at  a  distance  of  50  yards,  the  dog 
being    what    is    commonly    called    sometimes 
"peppered,"  might  be  very  far  short  of  craellj 
il^treating.    On  the  other  hand,  doing  sometibisff 
to  a  dog  much  closer  with  a  different  kind  d 
shot  or  anything  of  that  kind,  might  be  cruelly 
ill-ii'eating.     I  only  mention  those   matters  to 
show  it  must  be  a  question  of  degree.    Here  the 
magistrates  have  come  to  the  conclusion  that  tbe 
respondent  had  not  cruelly  ill-treated  and  bad 
not  abused  the  animal  within  the  meaning  of  tbe 
statute.    It  seems  to  me  that  it  was  a  question 
for  them,  and  tiiat  the  fact  that  they  have  said  he 
meant  to  injure  the  dog,  if  necessary  for  the  pur- 
pose of  frightening  it,  really  meant  th^t  he  meant 
to  sting  tne  do^  without  it  being  shot,  not  tiiat 
he  meant  to  injure  it  in  the  sense  of  cruelly  ill- 
treating  it.    I  think,  therefore,  it  was  a  questiaii 
to  bring  before  the  magistrates,  and  it  is  quite 
impossible  for  us  to  interfere. 


Ohannbll,  J. — I  agree. 
SoUcitor,  S.  Q.  PolhiXL 


Appeal  diumiMei, 


Wednesday,  Majf  27, 1903. 

(Before  Lord  Alybbstovb,  O.J.  and 
Chamnbll,  J.) 

McQmBBK  (app.)  V.  Jaokson  (resp.).  (a) 

Food  and  drugs — Time  for  return  of  summons-^ 
**  Not  less  than  fourteen  days  " — Sale  of  Fooi 
and  Drugs  Act  1899  (62  £  63  Vict,  e.  51), 
s,  19  (2). 

By  sect.  19  (2)  of  the  Sale  of  Food  and  Drugs  Ad 
1899,  the  swm/mons  "  shaU  not  he  made  retwn^ 
able  in  less  time  than  fourteen  days  from,  fte 
day  on  which  it  is  served,^* 

Held,  that  there  m.ust  be  fourteen  clear  dovi 
between  the  day  on  which  it  is  served  and  ws 
return  day. 

Oabb  steteo  on  two  informations  preferred  by 
the  appellant  against  the  lespondent,  the  first 
under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act 
1875,  and  the  second  under  sect.  11  of  the  Sale  of 
Food  and  Drugs  Act  1899. 

The  informations  were  laid  on  the  26th  No?. 
1902,  and  the  summonses  were  issued  on  that  day, 
and  were,  at  the  request  of  the  appellant,  made 
returnable  on  10th  Dec.  1902. 

Each  of  the  summonses  were  served  on  the 
respondent  personally  on  the  26th  Nov.  1902, 
together  with  a  copy  of  the  certificate  of  the 
analyst,  dated  the  12th  Nov.  1902. 

On  the  case  coming  on  for  hearing  on  the 
10th  Dec.  1902  it  was  objected  on  behalf  of  the 
respondent  that  the  requiremento  of  sect.  19  (2) 
of  the  Sale  of  Food  and  Drugs  Act  1899  had  not 
been  complied  with,  as  fourteen  clear  days  must 

(a)  Beport«d  by  W.  SB  B.  Hikbbbt  Esq^  BuTiBtex'«i-Lft«- 
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elapse  between  the  daj  of  the  service  of  the 
gammons  and  the  day  of  the  return  thereof; 
that  as  the  return  day  was  only  the  fourteenth 
day  from  the  date  of  service,  the  summons  had 
been  made  returnable  in  less  time  than  fourteen 
days  from  the  day  of  service ;  and  that  the  rule 
for  the  computation  of  time  was  the  same  in 
isriminal  as  in  civil  cases. 

The  following  caaes  were  referred  to  —  viz. : 
Beg.  V.  Aherdare  (14  Q.  B.  854),  Beg.  v.  Shrop^ 
ehire  (8  A.  &  B.  173).  Mitchell  v.  Foster  (12  A  &  E. 
472),  Be  Bailway  Sleepera  Supply  Company  (52 
L.  T.  Rep.  731 ;  29  Oh.  Div.  204),  Badcliffe  v, 
BaHholomew  (65  L.  T.  Rep.  677 ;  (1892)  1  Q.  B. 
161),  and  Be  North ;  Ex  parte  Sasluck  (72  L.  T. 
468;  (1895)  2  Q.  B.  264). 

For  the  appellant  it  was  contended  that  the 
section  had  been  complied  with,  and  that  the 
fourteen  days  should  be  reckoned  exclusively  of 
the  service  day  and  inclusively  of  the  return 
day,  and  Freto  v.  Morris  (24  Ret.  J.  C,  4th  series, 
50;  34  Sc.  L.  Rep.  527)  was  referred  to. 

The  justices  sustained  the  objection,  and  dis- 
missed the  summons. 

By  sect  19  (2)  of  the  Sale  of  Food  and  Drugs 
Act  1899 : 

In  any  proaitcntion  under  the  Sale  of  Food  and  Drags 
AotB  the  snmmonB  shall  state  partionlara  of  the  offenoe 
or  offenoes  alleged,  and  also  the  name  of  the  proaecntor, 
and  shall  not  be  made  returnable  in  less  time  than 
fourteen  days  from  the  day  on  whioh  it  is  served,  and 
there  must  be  served  therewith  a  copy  of  any  anidysf  s 
oertifloate  obtained  on  behalf  of  the  proseoator. 

W.  W.  Mackenzie  for  the  appellant. — This  is  a 
point  arising;  under  sect.  19  (2)  of  the  Sale  of 
Food  and  Drugs  Act  1899  as  to  whether  the 
summons  under  which  the  respondent  was  sum- 
moned was  made  returnable  too  soon.  The 
question  really  turns  upon  the  meaning  of  the 
words  "  shall  not  be  made  returnable  in  less  time 
tiian  fourteen  days  from  the  day  on  which  it  is 
served."  I  submit  that  the  summons  here  was 
made  returnable  in  ample  time.  There  is  no  fixed 
rule  as  to  the  calculation  of  time  one  way  or  the 
other.  The  practice  in  the  High  Oourt,  which  has 
now  been  adopted  for  over  fifty  years,  has  been 
that  where  any  period  of  time  is  mentioned,  and 
it  is  not  stated  that  it  is  to  be  clear  days,  you 
exclude  the  first  day  and  include  the  last  day. 
He  referred  to 

Enoyolopssdia  of  the  Laws  of  England,  vol.  12, 
p.  150.     Tit.  "  Time  " ; 

Order  LXIV.,  r.  12  ; 

Annual  Practioe  1908,  vol.  1,  pp.  886,  887. 

The  rule  applies  to  the  County  Court  and  also  to 
the  Bankruptcy  Court.  It  was  held  in  Badcliffe 
V.  BaHholofnew  (65  L.  T.  Rep.  677 ;  (1892)  1  Q.  B. 
161)  that  the  day  on  which  the  alleged  offence 
was  committed  was  to  be  excluded  from  the 
calendar  month  within  which  the  complaint  was 
to  be  made.  It  was  there  contended  that  a 
different  rule  should  be  applied  in  criminal  cases 
to  that  in  civil  cases,  hut  Wills,  J.  at  the  end  of 
his  judgment  says  :  "  It  has  been  suggested  that 
there  is  a  distinction  between  the  construction  to 
be  placed  on  these  words  according  as  they  occur 
in  statutes  dealing  with  civil  or  criminal  matters, 
and  Uiat  in  the  latter  case  the  day  on  which  the 
offence  is  committed  ought  to  be  included  in  the 
computation  of  the  time  allowed  for  the  laying 
of  the  complaint ;  but  no  authority  has  been  shown 

Mao.  Cab.— Vol.  XXI. 


for  the  existence  of  such  a  rule,  which  would  be 
most  unsatisfactory  in  its  operation  if  it  really 
existed.  Great  mischief  might,  and  almost 
certainly  would,  arise  from  altering  the  canon  of 
construction  of  the  same  words,  according  to  the 
subject-matter  with  which  they  dealt."  There 
are  two  cases  against  me.  In  Be  Bailway 
Sleepers  Supply  Company  (52  L.  T.  Bep.  731; 
29  Ch.  Div.  204)  it  was  held  that  the  interval  of 
not  less  than  fourteen  days,  which  under  sect.  51 
of  the  Companies  Act  1862  is  to  elapse  between 
the  meetings  passing  and  confirming  a  special 
resolution  of  a  company,  is  an  interval  of  four- 
teen clear  days,  exclusive  of  the  respective  days 
of  the  meeting,  and  therefore  a  special  resolu- 
tion for  reduction  of  capital  passed  at  a  meeting 
held  on  the  25th  Feb.  1885,  and  confirmed  at  a 
meeting  held  on  the  11th  March  1885,  was  held  to 
be  bad.  That  should  not  apply,  because  it  is  a 
company  case,  and  does  not  deal  with  the  practice 
of  the  courts.  By  the  Uniformity  of  Process 
Act  1832  (2  Will.  4,  c.  39),  s.  3,  "  every  writ  shall 
be  made  returnable  on  some  day  in  term  not 
less  than  fifteen  days  after  the  teste  thereof"; 
and  it  was  held  in  Chambers  v.  Smith  ,12  M.  &  W. 
2)  that  that  meant  fifteen  clear  days.  All  the 
other  cases  cited  before  the  justices  contain 
expressions  such  as  "fourteen  days  at  least,"  or  a 
certain  interval  between  one  date  and  another. 
The  return  in  this  case  was  made  quite  properly. 
The  practice  as  to  calculating  time  should  be 
uniform  in  all  the  courts,  otherwise  confusion 
alone  will  result. 

Woodcock  for  the  respondent. — ^I  agree  as  to 
he  rules  for  the  computation  of  time  put  forward 
by  the  other  side  as  to  the  computation  of  time 
in  the  High  Court  in  all  those  cases  where  clear 
days  were  not  required.  In  this  case,  however, 
the  very  words  go  to  show  that  clear  days  are 
intended.  The  word  "  clear,"  it  is  true,  is  not 
present,  but  there  could  hardly  be  language  more 
applicable  to  show  that  clear  days  are  intended. 
He  referred  to 

Wilkinson  v.  Gaston,  9  Q.  B.  137 ;  10  Jar.  804. 
[He  was  stopped.] 

Lord  Alterstonb,  C.J. — ^The  real  difficulty  in 
this  case  is  not  the  application  of  any  general 
principle,  but  to  say  exactly  what  the  words 
mean.  If  the  words  "  clear  days  "  had  been  put 
in,  the  summons  was  retumaole  too  soon.  Mr. 
Woodcock  admits  if  the  computation  was  to  be 
on  the  basis  of  a  High  Court  computation,  the 
summons  was  not  returnable  too  soon.  Now,  in 
this  case,  the  words  are  "shall  not  be  made 
returnable  in  less  time  than  fourteen  days  from 
the  day  on  which  it  was  served."  That  seems  to 
me  to  point  to  the  same  sort  of  limit  as  would  be 
imposed  if  the  words  "  clear  days  **  were  in. 
There  must  be  an  interval  of  not  less  than  fourteen 
days  between  the  date  of  the  service  or  the  date 
of  the  summons  if  the  summons  is  served  on  the 
same  day  and  its  being  returned.  Therefore,  I 
think,!  it  points  to  that  fourteen  days  being 
counted,  including  the  last  day  as  one  of  the 
fourteen,  and  not  allowing  that  day  to  be  ex- 
cluded. There  should  be  fourteen  whole  days 
between  the  day  of  service  and  return.  I  think, 
therefore,  the  decision  of  the  magistrates  is  right. 


Channbll,  J. — I  agree. 


Appeal  dismissed. 
2  E 
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Solicitors :  Snow,  Fax,  and  Higginaon,  for  Jfar- 
cau/rt  E.  Clare,  Preston;  James  JVhiie  and 
Leonard,  for  Hartley  and  Sons,  Rochdale. 


Tuesday,  May  19, 1903. 

(Before  Lord  Alybbbtonb,  O.J.,  Wills  and 

Ghannbll,  JJ.) 

Bbbson  (app.)  v.  Ovbbsbbbs  of  Dbbbt 

(resps.).  (a) 

Bating — General  district  rate — Publication — Local 
Act — Power  to  order  making  of  rate  by  overseers 
in  same  manner  as  poor  rate — Necessity  of 
pvibLication  of  coftibined  rate  —  Objection  on 
application  for  distress  warrant — Derby  Cor- 
poration Act  1901  (1  Edw,  7,  c.  cclxvii,),  s.  180 
Poor  Bate  Act  1743  (17  Geo,  2,  c.  3),  «.  1. 

By  a  local  Act  a  corporation  were  empowered 
instead  of  themselves  making,  assessing,  and 
levying  any  general  district  rate,  to  order  srich 
rates  to  be  made,  assessed,  and  levied  as  a 
borough  rate,  and  to  enforce  payment  from  the 
overseers  in  the  same  manner  as  a  borough  rate, 
and  if  sttch  order  were  made  such  rates  were 
to  be  made,  assessed,  and  levied  by  the  overseers 
in  the  same  manner  and  under  the  same  provu 
sions  as  in  the  case  of  the  poor  rate,  and  the 
overseers  were  to  recover  and  enforce  the  poor 
rate  in  the  sams  manner  cu  the  genercd  district 
rate  under  the  Public  Health  Act  1875. 

A  rate  which  comprised  both  voor  rate  and  general 
district  rate  was  duly  maae  by  the  corporation 
under  the  Act,  and  was  duly  allowed  by  two 
justices,  but  was  not  published. 

Held,  that  **  pvhlication  *'  was  essential  to  the 
validity  of  the  rate,  as  in  the  case  of  a  poor  rate 
under  sect,  1  of  the  Poor  Bate  Act  1743,  and  that 
the  defence  of  non-publicaiion  could  be  raised 
in  answer  to  a  summons  for  a  distress  warrant 
for  non-payment  of  the  combined  rate,  as  in  the 
case  of  a  distress  warrant  for  nonpayment  of  a 
poor  rate. 

Cabb  stated  by   justices  of  the  peace  for  the 
county  borough  of  Derby. 

At  a  court  of  summary  jurisdiction  in  the 
borough  a  complaint  was  preferred  by  the  over- 
seers of  the  poor  of  the  parish  of  Derby  (the 
respondents)  under  the  Derby  Corporation  Act 
1901,  against  Thomas  H.  Beeson  (the  appellant) 
to  answer  the  respondents'  claim  ^or  a  sum  of 
31Z.  12s,  9d,  for  poor  and  district  rates  made  on 
the  30th  April  1902  and  due  from  the  appellant. 

The  following  were  the  particulars  of  the  respon- 
dents' claim  : 

The  oTerseera  of  the  poor  oUum  the  sam  stated  in  the 
cash  oolamn  hereof  for  that  yon  beinsr  a  person  duly 
rated  and  aesf  seed  to  the  relief  of  the  poor  of  the  pariah 
of  Derby  and  to  the  general  dietriot  rate  of  the  dlBtrict 
of  the  said  county  borough  in  and  by  a  rate  made  on  the 
30th  day  of  April  1902  in  the  sum  stated  in  the  oash 
column  have  not  paid  the  same  cr  any  part  thereof,  but 
have  refused  so  to  do  although  the  same  has  been  duly 
demanded  of  you  in  writing  fourteen  days  before  the  date 
hereof — 311.  128.  9d.  Cost  of  summons  and  service,  Ss 
—total  311. 15«.  9d. 

This  complaint  was  heard  by  the  justices  on  the 
23rd  Sept.  1902,  when  they  gave  judgment  for 
respondents  with  costs. 

(a)  Keported  by  W.  W.  OsR,  Eaq.,  BarrUter-st-Law. 


Upon  the  hearing  of  the  complaint  the  following 
facts  were  proved : — 

On  the  part  of  the  respondents  the  rate  book 
containing  the  rate  of  the  30th  April  1902,  were 
produced,  and  it  was  proved  that  the  appellant 
was  duly  rated  in  and  by  the  rate  in  respect  of 
the  several  properties  mentioned  therein  in  the 
total  of  31Z.  12s.  9d. 

The  rate  was  duly  made  on  the  30th  April  1902 
and  was  duly  allowed  by  two  justices  for  the 
borough. 

The  rate  was  made  in  pursuance  of  sect.  180  of 
the  Derby  Oorporation  Act  1901,  and  comprised 
both  poor  rate  and  general  district  rate. 

The  Derby  Oorporation  Act  1901  (1  Edw.  7, 
c.  coixvii.)  provides  in  Part  12  under  "  Bates  and 
Rating  " : 

Sect.  180  (1).  The  oorporation  may,  if  they  think  fit, 
in  lieu  of  tbemselres  making,  assessing,  and  levying  any 
general  district  rate  including  any  waterworks  rate  as 
defined  by  the  Derby  Improvement  Act  1879,  and  other 
rates  leviable  by  them  within  the  borough  or  any  part 
thereof,  order  auoh  rates  to  be  made,  assessed,  and  levied 
in  the  same  manner  as  a  borough  rate  and  may  enforos 
the  payment  thereof  from  the  overseers  in  tiie  same 
manner  as  in  the  case  of  the  borough  rate,  and  if  any 
such  order  be  made  by  the  corfMration  such  rates  shall 
be  made,  assessed,  and  levied  by  the  overseers  in  the  aame 
manner  and  under  the  same  provisions  (indnding  the 
provisions  as  to  rating  of  owners  instead  of  oooupien, 
compositions  and  appeals)  as  in  the  case  of  the  poor  rate 
but  subject  to  the  exemptions  (partial  or  otherwiae)  for 
the  time  being  applicable  to  such  general  district  rate  and 
other  rates  respectively  in  respect  of  any  property  in  the 
borough,  and  such  rates  or  any  of  them  may  be  assessed 
and  levied  either  separately  or  together  with  the  poor 
rate  assessed  and  levied  in  respect  of  the  hereditamenta 
rateable  to  such  rates  respectively. 

(2).  In  the  event  of  the  corporation  making  any  order 
as  in  the  preceding  sub-section  mentioned,  the  overaeera 
shall  recover  and  enforce  the  poor  rate  in  the  same 
manner  as  the  general  district  rate  is  recoverable  and 
enforceable  under  the  Public  Health  Act  1875,  and  the 
provisions  of  section  2  of  the  Distress  for  Bates  Act  1849 
with  respect  to  the  recovery  and  enforcement  of  the 
poor  rate  shall  cease  to  i^ply. 

The  amounts  assessed  in  the  rate  upon  the 
>ellant  had  been  duly  demanded  from  the  ap- 
Lt  not  less  than  fourteen  days  before  the 

kte  of  the  complaint,  bat  had  not  been  paid. 

On  the  part  oi  the  appellant  it  was  contended 
that  the  rate  had  not  been  properly  pablished, 
and  that  in  consequence  the  whole  rate  was  bad 
cU)  initio. 

On  the  part  of  the  respondents  it  was  contended 
that  the  justices  had  no  risht  to  go  into  the^ 
question  of  publication  at  all,  as  the  rate  was 
good  on  the  face  of  it  and  had  not  been  appealed 
against,  and  that  the  respondents  were  entitled 
to  an  order  for  payment. 

The  attention  of  the  justices  was  called  to  tbe 
following  cases — on  behalf  of  the  respondents: 
Beg,  V.  Hannam  (49  J.  P.  740) ;  Sandgate  Local 
Board  v.  Pledge  (52  L.  T.  Rep.  546  ;  14  Q.  B.  Div. 
730):  Bates  v.  Plumstead  Overseers  (72  L.  T. 
Bep.  393)— on  behalf  of  th^  appellant:  Fox  v. 
Davies  (12  L.  T.  Rep.  O.  S.244;  18  L.  J.  48,  C.P. 

The  justices  were  of  opinion  that  the  rate  being 
good  on  the  face  of  it,  and  not  having  been 
appealed  against,  they  had  no  reason  to  go  into 
any  other  question,  and  refused  to  hear  evidence 
as  to  the  rate  not  having  been  properly  pab- 
lished. 
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The  queetion  for  the  opinion  of  the  court  was 
whether  the  justires  upon  the  above  statement  of 
ituota  came  to  a  correct  determination  and  decision 
in  point  of  law,  and  if  not  what  should  be  done  in 
the  premises. 

The  Poor  Rate  Act  1743  (17  Geo.  2,  c.  3)  pro- 
Tides: 

Sect.  1.  Whereas  great  inoonvenienoeB  do  often  arise 
In  oities,  towns  corporate,  parishes,  townships,  and 
plaoes  by  reason  of  the  nnlimited  power  of  the  ohnroh- 
wardens  and  overseers  of  the  poor,  who  frequently,  on 
IriTolons  pretences  and  for  private  ends,  make  nnjnst 
4Uid  illegal  rates  in  a  secret  and  clandestine  manner, 
"Contrary  to  the  trne  intent  and  meaning  of  a  statute 
made  in  the  forty -third  year  of  the  reign  of  Qneen 
Elizabeth,  intituled  '*An  Act  for  the  relief  of  the 
poor " :  For  remedy  whereof  and  preventing  the  like 
abuses  for  the  fntnre  be  it  enacted  .  .  .  that  the 
.  ohnrchwardens  and  overseers,  or  other  persons  authorised 
to  take  care  of  the  poor  in  every  parish,  township,  or 
ptlaoe,  shall  give  or  cause  to  be  given  public  notice  in 
the  ohnreh  of  every  rate  for  the  relief  of  the  poor, 
allowed  by  the  justices  of  peace,  the  next  Sunday 
.idtat  the  same  shall  have  been  so  allowed ;  and  that  no 
rate  shall  be  esteemed  or  reputed  valid  and  sufficient,  so 
as  to  oolleot  and  raise  the  same,  unless  such  notice  shall 
ihave  been  given. 

Sect.  18  of  the  Poor  Rate  Assessment  and 
Collection  Act  1869  (32  &  33  Yict.  c.  41)  pro- 
▼ides 

The  production  of  the  hook  purporting  to  contain  a 

poor  rate  with  the  allowance  of  the  rate  by  the  justices, 

shall,  if  the  rate  is  made   in  the  form  prescribed  by 

law,  be  primd  facie  evidence  of  the  due  making  and 

.pablication  of  such  rate. 

W.  C.  Ryde  for  the  appellant. — ^The  justices  were 
sitting  to  hear  a  summons  for  a  distress  warrant 
for  nonpayment  of  the  rate,  and  the  defendant 
set  up  the  defence  that  the  rate  had  nojb  been 
published.  It  is  submitted  that  that  was  both 
a  good  defence  and  was  open  to  the  appellant 
at  that  stage.  First,  this  would  be  a  good 
defence  in  the  case  of  a  poor  rate ;  and,  secondly, 
the  local  Act  puts  this  rate  in  the  same  position 
as  the  poor  rate.  If  this  had  been  a  poor  rate, 
the  point  would  have  been  open  and  would  have 
been  a  perfectly  good  defence  under  the  Poor 
Rate  Act  1743  (17  Geo.  2,  c.  3).  Sect.  1  of  that 
Act  provides  that  the  overseers  shall  give  public 
notice  in  Uie  church  of  every  poor  rate,  and  that 
no  rate  shall  be  ''valid  and  sufficient,  .  .  . 
unless  such  notice  shall  have  been  given."  That 
section  nullifies  a  poor  rate  which  is  not  published 
in  the  manner  prescribed,  that  was  inside  the 
church.  Then  by  the  Parish  Notices  Act  1837 
(7  WilL  4  &  1  Vict.  c.  45),  s.  2,  the  publication  was 
to  be  by  a  notice  on  the  church  door.  This  Act 
altered  the  manner  of  publication,  but  left  the 
effect  the  same,  so  that  the  last  two  lines  in 
sect.  1  of  the  Act  of  Greo.  2,  that  the  rate  not  duly 
published  is  invalid,  remain  in  force.  The  cases  on 
poor  rate  are  conclusive  on  the  point.  In  Bex  v. 
Newcomb  (4  T.R.  368),  the  rate  was  not  published 
till  the  third  Sunday  aiter  it  was  made,  and  it  was 
held  to  be  anullity.  Lord  Kenyon,  O.J.  said  that  the 
Act "  requires  a  particular  step  to  be  taken  before 
the  rate  can  be  valid — namely,  that  public  notice 
shall  be  given  of  the  rate  in  the  church  on 
the  '  next  Sunday '  after  it  is  allowed ;  that  direc- 
tion was  not  pursued  in  this  case,  and  conse- 
quently the  rate  itself  is  invalid."  That  case  has 
been  recognised  as  good  law  and  followed  ever 


since.  In  Fox  v.  Davies  (12  L.  T.  Hep.  O.  S.  244 ; 
18  L.  J.  48,  0.  P.)  it  was  held  that  a  rate  not 
properly  allowed  by  two  justices  was  a  nullity. 
The  court  there  referred  to  Sihhald  v.  Roderick 
i^ll  A.  &  E.  38),  which  followed  Rex  v.  Newconib 
(ubi  sup.).  The  case  of  Le  Feuvre  v.  Miller  (29 
L.  T.  Rep.  O.  S.  344 :  8  E.  &  B.  321)  may  be  said 
to  be  against  the  appellant.  That  case  was 
decided  under  sect.  103  of  the  Public  Health  Act 
1848  that  all  rates  made  or  collected  under 
it "  shall  be  published  in  the  same  manner  as  poor 
rates."  The  court  held  that  the  Act  incor- 
porated the  directory  words  only,  and  did  not 
incorporate  the  annulling  words  in  sect.  1  of  the 
Act  of  Qeo.  2,  and  they  pointed  out  that  the  Act 
omitted  the  nullifying  clause  in  the  Act  of  (xeo.  2. 
The  decision  in  that  case  was  not  that  the  defen- 
dant took  the  point  at  a  wrong  stage  or  by  a 
wrong  procedure,  but  that  the  point  that  the  rate 
was  a  nullity  was  a  bad  point.  Unless  a  poor  rate 
is  made  effectively  and  is  published  it  is  not  made 
at  all: 

Bex  V.  Newcomb  {vhi  sup.). 

That  was  an  extreme  case,  first,  because  the  rate 
had  been  confirmed  by  quarter  sessions  on  the 
merits ;  and,  secondly,  because  it  was  published 
but*  a  week  too  late.  Then,  lastly,  sect.  180  of 
the  local  Act  puts  the  present  rate  in  the  same 
position  as  the  poor  rate.  The  rate  is  to  be 
made,  assessed,  and  levied  in  the  same  manner 
and  under  the  same  provisions  as  in  the  case  of 
the  poor  rate,  and  these  provisions  include  (inter 
alia)  sect.  1  of  17  Geo.  2,  c.  3,  and  the  anntilling 
words  at  the  end  of  that  section.  The  defence 
which  the  defendant  wishes  to  raise  here  that 
this  rate  was  not  published  is  not  merely  an 
answer  as  a  matter  of  procedure,  but  is  a  defect 
which  is  fatal  to  the  rate  altogether,  whether  the 
defendant  took  it  at  quarter  sessions  or  in  snswer 
to  a  summons.  This  is  a  composite  rate,  partly 
poor  rate  and  partly  general  district  rate,  and 
the  rate  is  void  in  toto  equally  as  to  both. 
Sect.  18  of  the  Poor  Bate  Assessment  and  Collec- 
tion Act  1869  merely  shif  to  the  burden  of  proof 
in  such  cases,  and  the  justices  in  this  case  refused 
to  allow  the  appellant  to  contradict  the  primd 
fade  case  against  him. 

A.  F.  JenJcin  (Macmorran,  K.O.  with  him)  for 
the  respondente. — This  objection,  if  good  at  all, 
can  only  be  taken  by  appeal.  If  it  is  taken  on 
appeal  and  is  a  good  objection  the  rate  would  be 
quashed,  and  there  would  be  machinery  applic- 
able for  adjusting  all  matters  between  those 
who  have  paid  the  invalid  rate,  and  those  who 
have  not,  as   the  rate  levied  would  go  in  part 

fayment  of  the  next  valid  rate :  (sect,  1  of  the 
»oor  Rate  Act  1801.  41  Geo.  3,  c.  23.)  [I^ord 
Alvebstonb,  O.J.— Would  not  the  objection  that 
this  point  ought  to  have  been  taken  on  appeal 
have  been  open  in  Rex  v.  Newconib  {ubi  sifp.)  P 
It  was  actually  taken  in  the  argument.]  No 
doubt  it  would.  Upon  two  grounds  this  objec- 
tion can  only  be  raised  on  appeal.  First,  this 
local  Act  is  practically  for  this  purpose  on  all 
fours  with  the  Public  Health  Act,  so  that  Le 
Feuvre  v.  Miller  {vhi  sup.)  is  in  point,  and 
applies  in  the  respondents' lavour ;  and,  secondly, 
holding  that  an  objection  of  this  kind  may  be 
taken  at  this  stage  is  an  anomaly  against  the 
general  rule  as  to  rating  matters.  The  rate  is 
made  before  it  is  publish^ ;  publication  is  a  sub- 
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sequent  matter,  and  the  general  rule  is  that  once 
the  rate  is  made,  and  is  good  on  the  faoe  of  it,  it  is 
enforceable.  If  it  were  held  to  be  otherwise  serious 
consequences  would  follow.  [Wills,  J. — If  your 
ar^ment  is  good  at  all,  it  would  dispense  with 
publication  as  a  necessity.  Importsint  conse- 
quences follow  from  publication.  Under  the 
Public  Health  Act  there  are  no  such  words; 
therefore  that  Act  for  some  reason  has  not 
imposed  the  same  condition.]  Coming  to  sect.  180 
of  the  local  Act  no  distinction  can  be  dra¥ai 
between  these  words  and  the  words  in  the  Public 
Health  Act.  The  Public  Health  Act  uses  the 
word  "  published."  '*  All  rates  made  or  collected 
under  this  Act  shall  be  published  in  the  same 
manner  as  poor  rates  '*  (sect,  103  of  the  Act  of 
1848  i  sect.  222  of  the  Act  of  1875).  If  sect.  180 
of  the  local  Act  had  said  "  shall  be  made,  assessed 
levied,  and  published  by  the  overseers,"  then  the 
words  would  have  been  almost  identical,  and  this 
case  would  have  been  the  same  as,  and  governed 
bj,  Le  Feuvre  v.  Miller  {tibi  sup,).  The  omis- 
sion of  the  word  "  published  "  cannot  make  the 
word  "published"  more  imperative  than  if  it 
were  inserted.  Then  the  woitis  in  sub-sect.  2  of 
sect.  180,  that  the  overseers  are  to  "  recover  and 
enforce  the  poor  rate  in  the  same  manner  as  the 
senertil  distiict  rate"  is  recoverable  under  the 
Public  Health  Act,  are  in  themselves  enough  to 
show  that  publication  is  not  necessary,  as  it  is  not 
necessary  for  the  recovery  of  a  general  district 
rate  under  the  Public  Health  Act.  Even  as  to  a 
poor  rate,  the  only  objection  that  can  be  taken  to  a 
rate,  good  on  the  face  of  it,  is  that  there  was  no 
jurisdiction  to  make  it  (Mayor  of  Westminster  v. 
Army  and  Navy  Auxiliary  Co-opercUive  Supply 
Limited  (29  Mag.  Gas.  619 ;  87  L.  T.  Bep.,  at  p.  82 ; 
(1902)  2  K.  B.,  at  p.  134,  per  Ohannell  J.),  so  that 
even  as  to  poor  rate,  this  would  be  matter  of  appeal 
only.  As  to  Bex  v.  Newconib  {ubi  sup.),  two  observa- 
tions may  be  made,  first,  it  was  before  the  statute 
which  required  publication  on  the  church  doors : 
secondly,  it  was  decided  on  a  mandamus  to 
justices  to  compel  them  to  issue  a  distress 
warrant.  In  Sihbald  v.  Boderick  {ubi  sup,)  the 
non-publication  appeared  on  the  face  of  the  rates. 
Then  Fox  v.  Davies  {ubi  sup,),  which  was  a  regis- 
tration case,  turned  on  the  want  of  allowance, 
and  allowance  was  an  essential  part  of  making 
the  rate,  so  that  the  reference  to  non-publication 
is  merely  a  dictum ;  and  all  the  other  cases  are 
reduced  to  dicta  only.  The  provision  in  the  local 
Act  briugs  this  case  directly  within  Le  Feuvre  v. 
Miller  {iM  sup.), 

Ryde  was  called  on  to  reply  as  to  the  words 
*'  made,  assessed,  and  levied,  excluding  publica- 
tion. 

Lord  Alybbstonb,  G.J. — If  this  is  regarded  as 
a  simple  case  of  poor  rate,  I  think  it  is  quite 
plain  that  it  was  open  to  the  appellant,  against 
whom  the  distress  warrant  had  been  sought  to  be 
issued,  to  prove  the  non-publication  of  the  rate  in 
accordance  with  the  provisions  of  17  Geo.  2,  o.  3, 
s.  1.  That  is  so  decided  in  Bex  v.  Newcomb  {tM 
sup,),  and  is  recognised  in  subsequent  cases,  and  I 
thmk  it  is  quite  impossible  in  the  face  of  sect.  18 
of  the  Poor  Bate  Assessment  and  Gollection  Act 
1869,  to  hold  that  publication  was  not  considered 
a  very  important  matter  with  reference  to  the 
dates  and  other  matters,  because  the  onus  of 
proof  is  actually  dealt  with  in  that  section,  as 


counsel    for   the   appellant   has    very    properly 
pointed  out — ^namely,  that  the  production  of  the 
hook  purporting  to  contain  a  poor  rate,  with  the 
allowance  of  the  rate  by  the  justices,  shall  be 
prima  facie  evidence    of  the  due  making  and 
publication  of  such  rate.    Thei*efore,  as  late  as 
the  year  1869  the  necessity  of  pix>of  of  publication 
for    many  purposes  was  ragarded  as  being  of 
importance,  and  for  the  reasons  which  Gave,  J. 
has  pointed  out  in  Beg,  v.  Wolferstan  (69  L.  T. 
Bep.  429 ;  (1893)  2  Q.  B.  451)— namely,  that  time 
may  run  from  the  making  of  the  rate— publication 
of  the  rate  was  regarded  as  being  of  importance 
to  the  person  interested  in  the  rate.    I,  therefore, 
think  that  if  we  are  to  consider  this  rate  in  the 
position  of  the  poor  rate  the  authorities  are  much 
too  strong  to  allow  us  to  hold  that  publication  is 
not  essential  to  the  validity  of  the  rate,  and  if  any 
distinction  of  the  kind  is  going  to  be  drawn,  it 
must  be  drawn  by  some  court  in  a  position  to 
overrule  the  case  of  Bex  v.  Newcomb  {ubi  sup.),. 
which  we  are  not;  and,  speaking  for  myself,  I 
should  not  be  disposed  to  overrule  it  if  I  had  the 
power.    Therefore,  tbat  reduces  the  question  in 
this  case  to  one,  which  is  not  free  from  difficulty, 
whether  or  not,  under  sect.  180  of  the  local  Act^. 
this  case  falls  within  the  cases  which  govern  poor 
rates,  or  whether  it  is  either  the  same,  or  analagoaR 
to,  or  within  the  rule  which  was  laid  down  by  the 
Gourt  of  Queen's  Bench  in  Le  Feuvre  v.  miUer- 
{ubi  sup.),  which  decided  that  where  there  had  been 
an  express  statutory  direction  that  a  rate  should 
be  published  in  the  same  manner  as  the  poor  rate,, 
still  that  rate  was  not  invalid  notwithstanding 
that  there  had  been  no  publication.    Nobody  can. 
say  that  such  a  question  is  not  capable  of  argu- 
ment on  one  side  and  the  other  when  we  have 
to  deal  with  a  different  set  of  words.    I  should, 
however,  like  to  look  at  the  substance  of  this  sab- 
seot.  1  of  sect.  180,  and  try  to  decide  this  case, 
according  to  what  seems  to  me  the  governing 
principle  of  it.    If  the  corporation  do  not  aot 
under  the  first  part  of  the  section,  they  make  an 
order  that  such  rates  shall  be  made,  assessed, 
and  levied  by  the  overseers  in  the  same  maimer 
and  under  the  same  provisions  as  in  the  case  of 
the  poor  rate,  but  subject  to  the  exemptions  for 
the  time  being  applicable  to  such  general  district 
rate.     Those    exemptions     do    not    affect   this 
question ;    they  .  are    merely    the    exemptiona 
with    regard    to   the   quantum    of    assessment 
The  words    of    importance    here    are    "  made, 
assessed,  and   levied    by   the   overseers  in  the 
same    manner   and  under   the  same  provisions 
as  in  the  case  of  the  poor-rate."    Those  are  general 
words,  and  they  seem  to  me  to  deal  with  what  may 
be  called  the  viUidity  of  the  rate  from  the  point  of 
view  of  obtaining  payment  from  the  person  who 
has  to  pay  it.    If  it  be  poor  rate  it  is  quite  plain 
it  ooul<l  not  be  assessed  and  it  could  not  be  levied, 
because  the  last  words  of  sect.  1  of  17  Greo.  2,c.  3, 
are  that  no  such  rate — that  is,  an  unpublished 
rate — "shall  be  esteemed  or  reputed  valid  and 
sufficient,  so  as  to  collect  and  raise  the  same, 
unless  such  notice  shall  have  been  given.*'    It 
seems  to  me  that  **  levying "   is  a  word  which 
includes  collecting  and  raising,  because  the  r&te 
is  raised  by  the  overseers,  and  it  is  collected  by 
the  overseers.    That  being  so,  it  seems  to  me  that 
where  a  general  expression  is  used,  and  we  have 
to  see  that  the  protection — to  the  person  sought 
to  be  charged — by  publication  is  in  respect  of  an 
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important  matter.    I  think  the  words  are  suffi- 
ciently wide  to  pat  this  rate  in  the  same  position 
S8  a  poor  rate.    It  will  be  levied  with  the  poor 
rate^and  the  method  of  pablication  will,  of  course, 
be  the  same.    Then  it  has  been  contended  for  the 
respondents  that  the  words,  "  the  overseers  shall 
recover  and  enforce  the  poor  rate  in  the  same 
manner  as  the  general  district  rate  is  recoverable 
and  enforceab&  under  the  Public  Health  Act 
1875,"  bring   in  with  regard    to  this  rate  the 
authority  of  Le  Feuvre  v.  MUler  {ubi  sup.),  and 
make  the  rates,  so  far  as  recovery  and  enforce- 
ment are  concerned,  in  the  same  position  as  under 
the  Public    Health   Act.      I    think   that   sub- 
section was  inserted  in  order  to  bring  in  sect.  256, 
or  any  other  of  the  sections  of  the  Public  Health 
Act,  which  provide  for  obtaining  payment  of  a 
Talid  rate  by  a  particular  method  of  pix>cedure, 
and  was  not  intended  to  exclude  the  earlier  sub- 
section so  far  as  the  material  matters  are  con- 
cerned.   I  have,  therefore,  come  to  the  conclusion 
that  this   objection,  which   could   undoubtedly 
be  raised   in  answer   to   an  application  for  a 
distress    warrant   if    the   case    was    one    with 
regard  to  a  poor  rate,  could  be  properly  raised 
in  this  case,  and  that  being  for  this  purpose  a 

aoestion  which  the  appellant  is  entitled  to  raise, 
lie  justices  ought  to  have  admitted  evidence  as 
to  whether  or  not  the  rate  had  been  properly 
published. 

Wills,  J. — ^I  am  of  the  same  opinion.    It  seems 
to  me  that  sect.  180  of  the  local  A.ct  comes  to 
this.    There  were  under  the  local  Acts  applicable 
to  Derby,  as   appears   by  the  opening  part  of 
sect  180,  powers  to  raise  the  necessary  funds  by 
a  general  district  rate,  and  if  the  corporation 
chose  to  exercise  those  powers  they  make  that 
rate,  which  will  be  subject  to  the  rules  and  lia- 
bilities which  relate  to  such  rates.    But  then  the 
section,  obviously  for  convenience  and  in  order  to 
save  expense,  says  that  as  au  alternative  to  that 
method  of  procedure  they  may  order  the  rates  to 
be  made  and  assessed  in  the  same  manner  as  a 
borough  rate,  and  if  such  order  be  made  then 
this  consequence  is  to  follow,  there  is  not  to  be  a 
separate  rate,  but  the  rates  are  to  be  made,  as- 
sessed, and  levied  by  the  overseers  in  the  same 
manner  and  under  the  same  provisions  as  in  the 
case  of  the  poor  rate.    It  seems  to  me  it  puts  the 
rate  exactly  on  the  same  footing  as  a  poor  rate 
and  subjects  it  to  the  same  liabilities.    The  words 
of  the  Poor  Bate  Act  1743  (17  Geo.  2,  c.  3),  s.  1 
ai«  pretty  clear.    They  not  only  say  that  the  rate 
shall  be  invalid  and  insufficient  if  no  publication 
has  taken  place,  but  they  go  on  to  say  tnat  it  shall 
be  not  reputed  valid  and  sufficient  so  as  to  collect 
and  raise  the  same.    I  do  not  see  bow  any  other 
interpretation  can  be  put  on  those  words  than 
that  they  mean  that  no  rate  which  is  deficient  in 
that  respect  can  be  collected.    If  so,  this  is  one  of 
the  provisions  applicable  to  levying  the  rate,  and 
I  cannot  see,  thei^ore,  why  the  same  provision  is 
not  applicable  to  the    rate    made   under  these 
circumstances  as  would  be  applicable  to  the  poor 
rate.    That  acquires  additional  force  when  we 
come  to    consider  that  the  poor  rate  is  made 
within  the  ambit  of  the  same  rate  as  this  other 
portion  of  the  rate  which  seems  to  me  to  indicate 
that  the  other  part  of  the  rate  is,  as  it  were, 
thrown  into  the  poor  rate  and  made  a  part  of  ir. 
In  my  opinion  there  is  no  separate  rate  in  respect 
of  the  two  portions  of  the  rate. 


CuANNBLL,  J. — I  am  of  the  same  opinion. 
Regarded  as  a  poor  rate  I  think  the  case  is  per- 
fectly clear.  The  construction  of  this  section  of 
the  local  Act  does,  I  think,  give  a  certain  amount 
of  doubt,  but  I  do  not  think  we  should  be  justified 
in  holding  that  the  words  **  under  the  same  pro- 
visions as  in  the  case  of  the  poor  rate  " — do  not 
cover  this  objection.  Then  tne  remaining  point 
that  has  been  ai'gued  is  this,  that  this  objection, 
if  it  be  a  good  objection  at  all,  is  matter  of  appeal 
and  not  matter  which  can  be  taken  on  the  appli- 
cation for  the  distress  warrant.  I  only  mention 
the  point  because  something  that  I  was  supposed 
to  have  said  in  one  of  the  recent  cases  which  has 
been  referred  to,  is  suggested  to  be  to  the  con- 
trary. I  do  not  think  so  at  ail.  I  think  if  this  is 
a  good  objection  it  is  quite  clear  that  the  time 
at  whicn  it  can  be  taken  is  when  you  come  to 
enforce  and  collect  the  rates.  When  once  the 
statutory  provision  is  in  force,  the  old  Act  of 
17  Goo.  2,  c.  3,  does  exactly  what  it  says.  When 
one  is  laying  down  a  general  principle  one  cannot 
cover  every  case,  and  I  probably  had  not  in 
mind  the  Question  of  the  non-publication  of  the 
rate  when  1  used  the  expressions  to  which  I  have 

rexerrea.  Appeal  allowed.    Case  remitted. 

Solicitors  for  the  appellant.  A,  B.  and  H.  Steele, 
for  Eddowes  and  Son,  Derby. 

Solicitors  for  the  respondents,  Sharpe,  Parker, 
Pritchards,  Barham,  and  Lawford,  for  George  21 
Lee,  Town  Clerk,  Derby. 


Wedneeday,  May  27, 1903. 

(Before  Lord  Alvbsstonb,  C.J.  and 
Channbll,  J.) 

Ex  parte  Fobstbb.  (a) 

Election — Illegal  practice — Belief —  Presentation 
of  petition — Same  grounds  as  on  which  relief  is 
sought — Municipal  Corporations  {Corrupt  and 
Illegal  Practices)  Act  1884  (47  &  48  Vict.  c.  70), 
s.  20. 

The  cou/rt  vnll  grant  relief  from  an  illegal  practice 
in  a  proper  coms,  even  although  an  election 
petition  has  been  presented,  where  the  sole 
grounds  for  such  petition  are  those  in  respect  of 
which  relief  is  sought,  and  none  of  the  facts  are 
in  dispute. 

Motion  for  relief  under  sect.  20  of  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act 
1884. 

From  the  affidavits  filed  on  the  motion  it 
appeared  that  the  applicant  was  a  candidate  at 
the  election  of  councillors  for  a  rural  district 
council,  which  was  held  on  the  2nd  May  1903. 

On  the  day  of  the  elt^ction  the  applicant  used  a 
pair  of  hired  horses  in  his  own  carriage  and  with 
his  own  harness  with  the  exception  of  the  collars, 
as  the  pair  intended  for  his  carriage  were  being 
broken.  This  carriage  in  which  the  hired  horses 
were  being  used  on  ttie  day  of  the  election  took 
voters  to  the  poll. 

The  applicant  was  duly  elected,  and  in  his 
affidavit  he  admitted  having  committed  this  illegal 
practice,  but  stated  that  he  conducted  his  own 
election  personally,  and  without  an  agent  or  pro- 
fessional asbistance,  and  that  he  acted  inadver- 

{ai  Kaported  by  W.  1>B  B.  HsbbbjiT,  Eaq.,  Barrister-ai-Law. 
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tently  and  in  ignorance  of  the  law,  and  was  abso- 
lutely unaware  he  was  prohibited  from  hiring 
these  horses. 

Direotly  it  oame  to  his  knowledge  that  what 
had  been  done  was  an  illegal  practice  he  con- 
sulted his  solicitor,  and  on  the  16th  May  the 
notices  of  motion  for  relief  were  served. 

On  the  21st  May  the  applicant  was  served  with 
notice  of  the  presentation  against  him  of  an 
election  petitioo,  the  only  groand  of  such  petition 
being  the  illegal  practice  above  set  out,  and  in 
respect  of  which  tnis  motion  asked  for  relief. 

The  court  offered  the  respondent  the  oppor- 
tune^ of  cross-examining  the  applicant,  but  this 
was  declined. 

Foote,  K.O.  (/.  A,  Simon  with  him)  for  the 
applicant. — The  only  illegal  practice  alleged  in 
petition  is  this  hiring  of  horses,  which  is  admitted, 
and  it  is  in  respect  of  this  that  relief  is  sought. 
The  court  has  now  the  whole  matter  before  it, 
which  is  quite  different  to  Be  Wilks  (16  Q.  B. 
Div.  115),  where  relief  was  asked  for  issuing 
circulars  and  posters  having  reference  to  the 
election  whinh  did  not  bear  on  their  face  the 
name  of  the  printer  and  publisher,  and  a  petition 
had  been  filed  alleging  that  offence,  and  also 
bribery  and  andue  influence.  Pollock,  B.  there 
said  :  "  The  court  cannot  hear  the  whole  case ;  it 
ought  not  to  entertain  one  part  of  it.'*  Here  the 
court  can  hear  the  whole  case.  In  Be  Eleetione 
for  the  County  Councils  (5  Times  L.  Bep.  207), 
where  Be  Wilka  was  followed,  it  would  seem  that 
further  illegal  practices  than  those  in  respect  of 
which  relief  was  sought  were  alleged. 

F.  B,  Y,  Badcliffe  {Quy  Imshinqton  with  him) 
for  the  unsuccessiul  candidate. — An  election  peti- 
tion being  presented  and  pending  the  court  in  its 
discretion  should  not  jprant  the  application.  The 
whole  matter  can  be  investigated  at  the  hearing 
of  the  petition,  and  the  witnesses  can  be  cross- 
examined.  The  commissioner  who  tries  the 
petition  can  give  relief  if  it  is  a  proper  case.  He 
referred  to 

Bs    Meetiona  o/    County  CoundXlors,    5    Times 
L.  Bep.  220. 

Lord  Alvbbstonh,  O.J. — ^In  my  opinion,  if 
there  is  any  question  to  be  tried  and  a  petition 
is  presented,  the  court  oueht  not  to  act  under 
sect.  20  of  the  Municipal  Corporations  (Corrupt 
and  Illegal  Practices)  Act  1884,  but  I  do  not  think 
that  it  cannot  act.  If  any  facte  are  in  dispute 
oral  evidence  would  have  to  be  given  on  the  peti- 
tion, and  the  dispute  would  be  better  determined 
in  that  way.  This  case  is  a  very  exceptional  one. 
The  alleged  illegal  practice  is  one  that  might 
happen  to  anyone.  Colonel  Forster  wanted 
horses  for  his  own  carriage,  and  when  he  hired 
them  he  had  no  idea  that  that  was  a  breach  of 
the  law.  Six  days  or  so  after  the  election  he 
heard  that  the  matter  was  being  talked  about, 
and  on  the  16th  May  the  notices  of  motion  for 
relief  were  served.  On  the  same  date  the  petition 
was  signed,  and  the  only  illegal  practice  alleged 
in  the  petition  was  this  breach  of  the  law  for 
which  relief  is  sought.  If  there  had  been  any 
other  thing  of  substance  alleged  in  that  petition 
I  do  not  think  that  this  court  oueht  to  deal  with 
the  matter.  The  real  question  nere  is  whether 
any  primd  facie  case  has  been  made  out  that 
there  is  any  matter  to  be  tried  on  the  hearing  of 
this  election  petition.    The  other  side  practically 


do  not  dispute  the  truth  of  Colonel  Forster'i 
affidavit,  and  there  is  nothing  in  the  petition  but 
what  Colonel  Forster  has  deposea  to.  This 
disposes  of  the  whole  matter,  and  under  these 
circumstances  we  can  deal  with  the  case,  but  if 
any  other  matter,  as  I  have  said  before,  had  been 
alleged,  then  I  do  not  think  we  ought  to  deal 
with  it.  Here  I  think  we  can  grant  the  relief 
asked. 

Channbll,  J. — I  think  this  is  an  exceptioxud 
case.  One  must  bear  in  mind  what  an  illegal 
practice  is.  An  illegal  practice  is  forbidden  abeo- 
lutely,  without  any  question  of  a  mens  tea,  Li 
order  to  meet  that,  the  court  is  empowered  to 
givQ  relief,  but  the  burden  of  proof  is  on  the 
person  against  whom  the  offences  are  alleged 
of  showing  his  innocence.  The  case  must  be 
disposed  of  on  his  evidence.  When  any  of  the  &ct8 
are  at  all  in  dispute,  it  is  best  to  send  the  whole 
case  to  the  tribunal  that  can  take  and  deal  with 
the  evidence  given  viva  voce.  I  agree  entirely 
witii  the  Lord  Chief  Justice.        j^^^y  granted. 

Solicitors:  J,  T,  Bossiter,  for  E.  B.  TUley, 
Bath ;  Eyre,  Dowling,  and  Co, 


Wednesday,  May  27, 1903. 

(Before  Lord  AlvbbstonIj  C.J.  and 
Channbll,  J.) 

Davbnpobt  (app.)  v.  Apollinabib  Compaht 

Limitbd  (resps.).  (a) 

Merchandise  marks — "  Natural  mineral  water  **— 
Water  subjected  to  process — Water  identical^ 
False  trade  description — Merchandise  Marh 
Act  1887  (50  &  51  Vict,  c.  28),  «.  2  (2). 

The  description  **  natwral  mineral  waier  "  applied 
to  water,  which  has  been  subjected  to  a  procem 
for  the  purpose  of  making  it  fit  for  salt  and 
consumption,  which  when  offered  for  sale  is  in 
all  essentials  identical  to  the  water  as  it  exists 
in  the  spring  from  which  it  comes,  is  not  a  fake 
trade  description, 

Cabb  stated  upon  an  information  laid  by  the 
appellant  against  the  ApolHnaris  Compuiy 
Limited,  obliging  them  with  selling  six  botties 
of  ApoUinaris  water  to  which  a  false  trade 
description  was  applied,  contrary  to  sect  2  of  tiie 
Merchandise  Marks  Act  1887. 

Upon  the  hearing  of  the  summons  the  foUov- 
ing  facts  were  proved  or  admitted : 

The  six  botties  aforesaid  were  sold  to  the  appel- 
lant to  which  a  trade  description  in  the  form  of 
an  illustrated  label  was  applied,  containing  the 
words  "  ApoUinaris  Natural  Mineral  Water." 

No  evidence  was  given  before  the  magistrate 
upon  which  he  could  rely  that  the  word  '*  natond  ** 
has  any  special  trade  signification  than  that  in 
which  it  would  be  understood  by  any  member  <^ 
the -public. 

The  defendant  company  issued  to  the  public  a 
circular  as  a  description  and  advertisement  <^ 
their  water,  which  circular  embodied  the  label 

The  water  called  ApoUinaris  water,  and  sold 
by  the  defendant  company,  is  found  in  a  spiing 
which  exists  to  a  depth  of  between  50ft  and  60St, 
and  is  conducted  by  a  pipe  into  txuiks.  The 
tanks,  of   which    there  are   altogether  ^ty-six, 

(a)  B«ported  by  W.  Di  B.  Hbrbkbt,  Eaq.,  B«rrtoter-al*Law. 
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etand  in  a  roofed  building,  and  are  covered  with 
wire  ganze.  Before  the  prooess  of  bottling,  the 
water  is  kept  six  and  seven  days  in  the  ^nks, 
and  no  water  is  bottled  whioh  has  not  been  kept 
that  time  in  a  tank ;  but  this  is  not  done  for  anj 
pnrpose  except  that  of  economising  labour  in  the 
bottline* 

While  the  water  is  in  the  tank  three  things 
happen  to  it  .*  (a)  A  small  proportion  of  the  iron 
which  orginallj  exists  in  the  water  to  an  extremelj 
small  extent  is  eliminated,  since  contact  with  the 
air  causes  the  iron  to  combine  with  the  oxygen  in 
the  ur  and  so  to  form  peroxide  of  iron,  an 
insolable  compoand  whioh  is  precipitated  in  the 
tanks ;  (h)  common  salt  is  added  to  the  water  in 
the  proportion  of  one  to  1000  parts ;  (c)  a  con- 
siderable quantity  of  carbonic  acid  gas  which 
originally  was  in  the  water  escapes  from  the  water. 

After  the  water  has  remained  in  the  tanks  six 
or  seven  days  it  passes  into  a  cylinder.  In  this 
cylinder,  in  order  to  restore  the  effervescing 
quality  of  the  water  as  it  existed  in  the  spring, 
carbonic  acid  gas  is  reintroduced  into  the  water. 
This  is  done,  hj  a  pressure  of  three  atmospheres, 
and  the  admixture  of  the  gas  and  water  is 
assisted  bv  the  use  of  fans.  None  of  the  gas  so 
mtroduced  is  manufactured.  The  whole  of  it 
originally  came  from  the  spring  itself,  and  it  is 
collected  from  the  spring  head  and  from  the 
earth  surrounding  the  sprmg  head  to  a  distance 
d  from  30ft.  to  &tt  The  pressure  at  which  the 
gas  is  introduced  into  the  water  exactly  repre- 
sents the  pressure  upon  the  water  in  the  spring 
at  a  certain  depth,  roughly,  though  perhaps  not 
exactly  corresponding  with  the  pressure,  at  a 
depth  of  50ft.  to  60ft.  more  or  less. 

The  water  when  bottled  is  of  a  greater  effer- 
vescence than  the  water  when  it  enters  the  tanks, 
and  the  increase  of  effervescence  is  perceptible  to 
the  taste  and  corresponds  to  that  which  exists  at 
the  depth  of  50ft.  or  60ft.  more  or  less. 

The  magistrate  found  as  a  fact  that  the  pre- 
cipitation of  iron  in  the  tanks  is  quite  inappreci- 
able  in  its  effect  upon  the  bottled  water.  Its 
absence  is  certainly  not  detectable  by  taste. 
Farther,  if  the  iron  was  not  precipitated  in  the 
tanks,  it  would  be  precipitated  in  the  bottles  in 
whatever  manner  the  bottling  was  done,  in  con- 
sequence of  the  inevitable  contact  with  the  air. 

The  water  contains  sulphate  of  soda.  When 
bottled  and  corked  without  the  addition  of  salt, 
there  is  a  risk  that  the  water  might  develop 
sulphuretted  hydrogen  owing  to  the  action  of  the 
sulphate  of  soda  on  the  cork,  and  would  therefore 
become  unfit  for  consumption. 

Common  salt  in  the  proportion  in  which  it  is 
added  to  this  water  in  the  tanks  prevents  this 
development  of  sulphuretted  hydrogen  in  the 
water  when  bottled  and  corked. 

Formerly  the  corks  themselves  were  steeped  in 
salt  in  order  to  prevent  the  sulphate  of  soda  acting 
upon  the  cork  and  this  development  of  sul- 
phuretted hydrogen  taking  place;  but  this  was 
lound  not  satisfactory  in  consequence  of  the 
various  degrees  of  porosity  in  the  corks. 

The  magistrate  found  as  a  fact  the  added  salt 
had  no  perceptible  effect  upon  the  water  except  to 
prevent  the  development  of  sulphuretted  hydrogen 
when  the  water  comes  into  contact  with  the  cork 
in  the  bottle,  and  in  only  used  for  that  purpose, 
and  that  the  addition  of  the  salt  makes  no 
appreciable  difference  in  the  taste  of  the  water. 


although  the  addition  of  the  same  proportion  o' 
salt  to  plain  water  might  be  perceptible  to  the 
taste. 

He  camd  to  the  conclusion  that,  after  the 
water  and  the  carbonic  acid  gas  have  been 
recombined  in  the  manner  described,  the  water 
which  is  offered  to  the  public  is  in  all  essentials 
identical  with  the  water  as  it  exists  in  the  spring 
at  a  depth  of  50ft.  or  60ft.  more  or  less.  Both 
the  water  and  the  carbonic  acid  gas  of  which 
ApoUinaris  water  is  composed  are  local  and 
natural  products,  and  their  temporary  separation, 
which  is  due  to  the  exigencies  of  the  business, 
does  not  affect  the  product  in  any  perceptible  way. 

The  whole  of  the  process  and  facts  hereinbefore 
described  have  been  published  by  the  defendant 
company  during  the  last  twenty  years,  and  have 
been  well  known  to  all  persons  interested  in  the 
trade.  During  the  whole  of  that  time  the 
description  ''natural  mineral  water"  has  been 
generally  applied  to  ApoUinaris  water. 

After  hearing  the  evidence  the  magistrate 
decided  that  the  label  did  not  constitute  a  false 
trade  description,  and  that  the  defendant  com- 
pany had  not  committed  a  breach  of  sect.  2,  sub- 
sect.  2,  of  the  Merchandise  Marks  Act  1887,  and 
accordingly  he  dismissed  the  summons. 

Avory^  K.O.  (Biron  with  him)  for  the  appel- 
lants.— The  point  here  is  whether  ApoUinaris 
water  is  properly  described  and  sold  as  a  natural 
mineral  water,  and  whether  that  is  a  true  trade 
descriptioo.  There  are  two  things  here  which  the 
appellant  relies  on  to  show  that  it  is  not  natural. 
The  first  is  that  by  the  process  of  keeping  it  in 
the  tanks  for  six  or  seven  days  a  certain  quantity 
of  the  iron  is  precipitated  which  would  otherwise 
be  precipitated  in  the  bottle  and  then  the  water 
would  not  be  marketable.  The  second  thing  is 
that  the  water  cannot  remain  a  natural  water  if 
something  has  been  added  to  it  for  any  purpose 
whatever.  Here  stilt  is  added  for  the  purpose  of 
making  it  saleable  I  submit  that  a  water  cannot 
be  described  as  a  natural  water  which  has  been 
treated  in  a  way  designed  to  cure  some  defect 
which  exists  in  it  in  a  natural  state.  The 
magistrate  here  has,  in  fact,  adopted  the  erroneous 
doctrine  of  equivalents,  and  has  found  that  because 
the  water  in  the  final  result  after  its  treatment  is 
just  as  good  as  the  natural  water  as  it  existed  in 
tbe  earth,  therefore  there  was  no  false  trade 
descriptioo.  That  doctrine  was  shown  to  be 
wrong  in  Kirshenhfnm  v.  Salmon  and  Gluck* 
atein  (78  L.  T.  Rep.  658  ;  (1898)  2  Q.  B.  19). 

Laioson  Walton,  K.G.  (Llewellyn  Daviea  with 
him)  for  the  respondents. — This  water  is  described 
in  terms  as  a  natural  mineral  water,  but  it  is  also 
described  as  a  bottled  water.  Therefore  the 
question  is,  in  describing  it  to  a  purchaser  as  a 
bottled  natural  mineral  water,  is  there  any  false 
description,  taking  it  as  a  whole  ?  The  magistrate 
has  here  found  that  in  aU  essential  conditions 
the  water  in  the  bottle  is  precisely  the  same  as  at 
the  spring,  and  that  the  processes  which  are  gone 
through  are  necessary  processes  to  the  bottling 
of  the  water.  Therefore  there  is  no  false  trade 
description.  The  prevention  of  a  chemical  change 
cannot  destroy  the  natural  property  of  the  water 

Avory,  K.O.  in  reply. 

Lord  Alvkrstokb,  O.J. — ^I  think  it  is  quite 
impossible  here  to  interfere  with  the  judgment  of 
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the  magistrate  in  this  case.  Without  sayins  that 
it  is  a  qnestion  of  fact  which  he  has  decided,  I 
think  for  myself  I  do  not  see  that  he  has  gone 
wrong  in  any  substantial  point  of  law  in  coming 
to  the  conclusion  on  that  question  of  fact.  The 
summons  was  for  affixing  to  Apollinaris  water 
a  false  trade  description,  which  of  course,  under 
sect.  3  of  the  A.ct,  means  false  in  a  material  respect 
as  regards  the  goods  to  which  it  is  applied,  and 
the  words  relied  upon  are  "  Apollinaris  Natural 
Mineral  Water."  Now,  apart  from  the  special 
objections  upon  which  Mr.  Avory  has  relied,  I 
mean  objections  which  are  founded  upon  the 
process,  I  think  that  he  has  rather  pressed  the 
meaning  of  that  word  "  natural "  beyond  what  I 
think  would  be  itc  meaning  for  some  purposes. 
When  we  are  dealing  with  what  i**  false  in  a 
material  particular,  having  regard  to  the  article 
to  which  it  is  applied,  I  think  that  under  ordi- 
nary circumstances  "natural  mineral  water" 
would  mean  the  mineral  water  which  was  pro- 
duced by  nature,  as  distinguished  from  one 
which  is  produced  artificially — that  is  to  say, 
it  is  what  I  may  call,  I  think  as  Mr.  Avoiy 
has  not  inaptly  said,  the  water  as  it  comes  out  of 
the  eai*th.  Now,  if  the  water  as  supplied  was 
not  that  water,  either  because  sometning  had 
happened  to  it  which  prevented  it  being  that 
water,  or  had,  d  fortiori,  something  added  to  it 
which  prevented  it  being  the  water,  I  think  Mr. 
Avory  would  have  gone  a  long  way  in  establish- 
ing his  pix>position.  Upon  the  first  general  con- 
sideration we  have  this  finding:  "I  came  to  the  con- 
clusion that  after  the  water  and  the  carbonic  acid 
gas  had  been  recombined  in  the  manner  described, 
the  water  which  is  offered  to  the  public  is  in  all 
essentials  identical  with  the  water  as  it  exists  in 
the  spring  at  a  depth  of  50ft.  or  60ft.  more  or  less. 
Both  the  water  and  the  carbonic  acid  gas  of 
which  Apollinaris  water  is  composed  are  local 
and  natural  products  and  their  temporary  sepa- 
ration, which  is  due  to  the  exigencies  of  the 
business,  does  not  affect  the  product  in  any  per- 
ceptible way."  I  understand  that  to  mean  that 
the  water  and  the  combination  of  it  with  the 
carbonic  acid  gas  is  the  same  when  supplied  to  the 
public  as  it  is  when  it  is  drawn  up  from  the  spring. 
That  being  the  general  finding,  there  are  three 
specific  matters  to  which  Mr.  Avory  refers.  The 
first  is  that  the  carbonic  acid  gas  was  not  in  the 
water  as  it  came  from  the  spring,  because  it  gives 
itself  off  or  is  evolved,  and  that  putting  it  back 
prevented  it  from  being  the  natural  mineral 
water  as  it  was.  Now,  I  think  that  is  a  refine- 
ment. The  object  being  to  supply  the  natural 
mineral  water  as  it  was  oefore  it  was  subjected 
to  that  condition  of  things  which  caused  the  gas 
to  evaporate,  I  cannot  think  that  restoring  it  to 
the  proper  component  of  its  own  carbonic  acid 
gas  would  prevent  it  being  a  natural  mineral 
water.  Thn  next  point,  which  serta  inly  caused  more 
difficulty,  was  the  removal  of  the  iron  and  the 
addition  of  the  salt.  With  regard  to  the  removal 
of  the  iron,  I  cannot  think  that  it  prevents  the 
water  being  a  natural  mineral  water,  because  you 
cannot  deal  with  it  as  a  water  to  be  sold,  to  be 
handled  (if  that  is  the  proper  expression),  or  to  be 
bottled  without  this  separation  of  the  iron  taking 
place.  It  is  found  that  the  iron  would  be 
inevitably  precipitated  either  in  the  tanks  or  in 
the  bottle,  and  that  therefore  it  is  the  natural 
mineral  water  which  would  be  subject  to  a  slight  I 


possible  defect,  and  the  fact  that  there  is  taken 
out  what  would  be  an  impurity  does  not,  in  mj 
opinion,  prevent  it  being  a  natural  mineral  water. 
It  is  possible  that  other  expressions  might  be  used 
indir^ating  that  it  was  in  a  purer  condition,  but  I 
cannot  say  that  the  magistrate  must  find  it  to  be 
an  untrue  or  false  trade  description  because  that 
precipitated  iron  has  been  taken  out.    The  addi- 
tion of  the  salt  might  create  more  difficulty  if  it 
had  been  found  to  have   any  effect  upon  the 
water  at  all;  but  the   finding  is  very  specific: 
*'  Common    salt    in    the   proportion    in   which 
it  is  added  to  this  water  in  the  tanks  preventit 
this  development  of  sulphuretted  hydrogen  in  the 
water  when  bottled  and    corked;  formerly  the 
corks  themselves  were  steeped  in  salt  in  order 
to  prevent  the  sulphate  of  soda  acting  upon  the 
cork    and    this     development  of     sulphuretted 
hydrogen  taking  place ;   but  this  was  found  not 
satisfactory  in  consequence  of  the  various  degrees 
of  porosity  in  the  corks.     I  found  as  a  fact  that 
added  salt  has  no  perceptible  effect  upon  the 
water  except    to    prevent   the    development  of 
sulphuretted  hydrogen."    I  should  have  thoa(^ht 
it  not  an  inappropriate  vie  v  to  take  to  say  that 
the  salt  was  added  to  keep  the  water  in  its  natural 
condition  and  not  to  alter  its  natural  condition 
— ^to  prevent  the  development  of    sulphuretted 
hydrogen,  which  is  not  due  to  the  water  itself, 
but  to  the  water  beiog  brought  in  contact  with 
the  corks.   I  therefore  think,    on    the  findings, 
that  the  adding  of  the  salt  to  the  water,  in  order 
to  prevent  the  water  being  deteriorated  by  the 
contact    with    corks,   does   not  make  the  trade 
description  "  natural   mineral  water  "  false  in  a 
material  particular,  having  regard  to  the  article 
to  which  it  applied.   With  regard  to  the  onlvcaae 
to  which  our  attention  was  called,  that  of  Ker- 
ahenhoim  v.  Salmon  omd  Oluckatein  (78  L.  T.  Bep. 
658 ;  (1898)  2  Q.  B.  19),  I  will  only  say  that  my 
judgment  is  in  no  way  at  variance  with  that  in 
any  respect.    In  that  case  the  description  bein^ 
"guaranteed  hand  made,"  the  cigarettes  turned 
out  to  be  machine    made,  and   the    late  Lord 
Chief    Justice    very    naturally    said,    however 
good    they    were,    it   was   untrue    of    them  to 
say  that  they  were  guaranteed  that  they  were 
hand  made.    I  therefore  am  of  opinion  that  the 
magistrate  has  not  misdirected  himself  on  any 
question  of  law ;  that  his  finding  upon  the  facts 
were  justified  b^  the  evidence  in  this  case ;  that 
he  has  not  applied  any  wrong  rule  of  law  to  the 
evidence  before  him,  and  therefore  I  think  this 
appeal  should  be  dismisssed. 

Channell,  J. — I  am  of  the  same  opinion.  I 
think  it  was  not  false  in  a  material  particular  to 
describe  this  Apollinaris  water  as  a  "natural 
mineral  water."  To  begin  with,  it  was  a  natural 
mineral  water  in  the  ordinary  sense  as  distin- 
guished from  a  manufactured  mineral  water,  but 
it  was  not  of  the  exact  constitution  of  the  water 
as  it  came  from  the  spring.  The  evidence  appears 
to  be  that  it  could  not  be  preserved  in  the  exact 
condition  in  which  it  was,  and  that  it  wentthrongh 
some  process  which  preserved  it  as  nearly  as 
possible.  That  is  practically  what  the  findings 
of  the  magistrate  are,  and  the  omission  is  an 
omission  to  state  that  it  heis  gone  throngh  some 
processes  for  the  purpose  of  preserving  it  as 
nearly  as  possible  in  its  natural  condition,  the 
differences  bein^,  in  the  opinion  of  the  magistrate, 
quite  immaterial  and  unimportant.    Under  those 
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oironmBtanoes  I  think  the  ma^strate  did  not  deal 
wrongly  with  the  question  that  was  before  him. 

Appeal  dismisBed, 

Solicitors:     William     Webh;     Janaan,     Cobh 
Pearaon,  and  Co, 


Thuraday,  May  28, 1903. 

(Before  Lord  Alvbbbtonb,  C.J.,  and 
Channbll,  J.) 

Emabt  (app.)  v.  Nolloth  (resp.).  (a) 

Licensing — Sale  of  liquor  to  children — **  AUow- 
ing  "person  to  sell  to  children — Sale  by  servant 
"  hnovfingly  '* — No  knowledge  on  part  of  licence- 
holder — Liabiltty  of  licence-holder  for  sale  by 
servant — Intoasieating  Liquors  {Sale  to  Children) 
Act  1901  (1  Edw.  7,  c.  27),  «.  2. 

The  words  in  sect,  2  of  the  Intoxicatina  Liquors 
{Sale  to  Children)  Act  1901,  **who  knowingly 
seUs  or  allows  any  person  to  sell "  intoxicating 
liqu^)rs  to  children  in  contravention  of  the 
section,  are  to  be  read  as  equivalent  to  **who 
knowingly  eells  or  knounngly  allows  any  person 
to  sell**  and  therefore,  before  the  licence-holder 
can  be  convicted  under  the  section  for  **  aUow- 
ing  "  a  person  to  sell  intoxicating  liquor  to  a 

rson  under  the  age  of  fourteen  years,  it  must 
shown  that  he  "  hnouringly '^  allowed  such 
person  so  to  sell,  and  knowledge  on  the  part  of 
some  one  or  other  of  the  parties  that  the  person 
to  whom  the  liquor  was  sold  was  under  tke  age 
of  fourteen,  is  essential  to  a  conviction,  though 
the  knowledge  of  the  servant  who  sells  does  not 
necessarily  render  the  master  liable ;  and  conse- 
quently a  licence-holder,  who  himself  retains 
the  management  and  control  of  his  licensed  pre- 
mises and  who  himself  has  no  knowledge  of  a 
sale  by  his  servant  in  contravention  of  the  section 
cannot  be  convicted  under  the  section  for  **  allow- 
ing "  his  servant  so  to  sell,  either  where  the 
servant  has  no  knowledge  that  the  person  to 
whom  he  sold  was  under  the  age  of  fourteen,  or 
where  the  servant  "  knowingly  '*  sells,  as  in  the 
latter  case  the  knowledge  of  the  servant  is  not 
the  knowledge  of  the  master  so  as  to  render  the 
master  liable  under  the  section. 

Cask  stated  by  the  metropolitan  police  magistrate 
sitting  at  Sonthwark  Police- court. 

On  the  17th  July  1902  an  information  was  laid 
at  the  Soathwark  Polioe-conrt  and  a  sommons 
taken  out  by  John  Nolloth  (the  respondent) 
against  Alfred  Emary  (the  appellant)  under  sect.  2 
01  the  Intoxicating  Liquors  (Sale  to  Children) 
Act  1901  (I  Edw.  7,  c.  27)  for  that  he,  the  appel- 
lant, being  a  person  licensed  for  the  retail  sale  of 
intoxicating  hqnors,  did  on  the  13th  July  1902  at 
his  licensed  premises  known  as  the  Spa  Tavern 
public-house  in  Bermondsey,  unla^ully  and 
knowingly  allow  a  certain  person  named  bames 
to  sell  intoxicating  liquor  for  consumption  ofE  the 
premises  to  a  person  under  the  age  of  fourteen 
years,  in  a  vessel  which  was  not  corked  and 
sealed,  and  which  contained  not  less  than  one 
reputed  pint. 

This  information  was  heard  by  the  magistrate 
on  the  26th  July  1902,  when  he  found  the 
i^peilant  guilty  of  the  offence,  and  ordered  him 

<•)  Itoport«d  Ij  W.  W.  Obb,  Eaq.,  Bftrristtt-Al-LAw. 
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to  pay  a  fine  of  5«.  and  the  costs  of  the  con- 
viction : — 

Upon  the  hearing  of  the  information  the  follow- 
ing facts  were  proved  before  the  magistrate. 

At  half-past  one  o'clock  in  the  afternoon  of 
Sunday  the  13th  July  1902  a  child  aged  nine 
vears  entered  the  appellant's  premises,  the  public- 
house  aforesaid,  and  pJaced  upon  the  counter  in 
the  bar  an  empty  bottle  and  one  penny  and  a 
halfpenny  to  pay  for  a  pint  of  porter.  The  bar 
was  crowded  with  customers  at  the  time.  The 
appellant,  who  was  then  himself  in  charge  of  the 
licensed  premises,  was  present  in  another  part  of 
the  bar,  but  did  not  see  the  child  and  had  no 
knowledge  of  any  intoxicating  liquors  being  sold 
to  her. 

One  Barnes,  a  barman  employed  by  the  appel- 
lant, filled  the  bottle  with  porter  and  returned  it 
to  the  counter,  from  which  it  was  taken  away  by 
the  child.  The  bottle  was  neither  cdrked  nor 
sealed. 

The  bottle  in  which  the  porter  was  supplied  had 
the  appearance  of  having  been  sealed  on  a  pre- 
vious occasion,  and  it  was  proved  before  the 
magistrate  that  on  all  previous  occasions  upon 
which  the  same  child  had  been  served  with  intoxi- 
cating liquor  at  the  public-house  in  question  she 
had  been  so  served  in  bottles  corked  and  sealed. 

The  appellant  kept  posted  up  in  a  conspicuous 
place  in  the  aforesaid  bar  a  notice  in  the  terms 
following  : 

Notice  to  Employees. — ^Every  servant  employed  at 
this  eatabliabment  is  expressly  forbidden  to  snpply  any 
intoxicating  liquors  either  for  consumption  on  or  off  the 
premises  to  any  child  who  is  in  his  or  her  opinion  under 
fourteen  years  of  age  except  in  sealed  and  corked  bottles 
containing  not  less  than  one  pint. 

Prior  to  the  sale  complained  of  the  appellant 
had  given  express  instructions  to  the  barman 
Barnes  similar  to  the  directions  contained  in  the 
above  notice,  and  had  required  him  to  observe 
and  obey  the  same. 

The  magistrate  found  that  the  barman  Barnes 
in  serving  the  child  was  acting  within  the  general 
scope  of  his  employment  as  the  appellant's  barman 
and  he  further  foundas  a  factthat^ames,  in  breach 
of  the  appellant's  express  orders  and  without  his 
knowledge,  had  knowingly  sold  at  the  tavern  on, 
the  13th  July  1902  the  said  one  pint  of  porter  for 
consumption  off  the  premises  to  a  person  under 
the  age  of  fourteen  years — to  wit,  the  child  in 
question — in  a  vessel  neither  corked  nor  sealed, 
and  which  contained  not  less  than  a  reputed  pint ; 
and  the  magistrate  was  also  satisfied  that  the 
appellant  had  not  connived  at  the  sale. 

On  behalf  of  the  appellant  it  was  contended 
before  the  magistrate  that  the  appellant  had 
adopted  all  reasonable  means  to  prevent  sales 
taking  place  upon  his  premises  in  contravention 
of  the  Intoxicating  Liquors  (Sale  to  Children) 
Act  1901,  and  that  the  sale  complained  of  had 
been  effected  while  the  appellant  was  himself  in 
charge  of  the  house  without  his  knowledge  and 
in  disobedience  to  his  express  orders  and  directions 
by  an  employee  to  whom  the  appellant  had  not 
delegated  the  charge  or  superintendence  of  the 
licensed  premises,  and  that  accordingly^  he  could 
not  be  convicted  of  the  offence  with  n^ich  he  was 
charged. 

The  magistrate  was  of  opinion  that  this  conten- 
tion of  the  appellant  was  not  well  founded  in  law, 
and  that  the  appellant  was  liable  under  the  statute 
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tinder  which  he  was  charged  for  any  act  done  in 
contravention  thereof  upon  his  licensed  premises 
by  hifl  servant,  provided  such  act  was  within  the 
general  scope  of  his  employment,  and  that  the 
circumstance  that  such  servant  acted  without  the 
appellant's  knowledge  and  in  disobedience  to  his 
orders  afforded  no  ground  of  defence. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  law  in  so 
holding. 

The  Intoxicating  Liquors  (Sale  to  Children) 
Act  1901  (1  Edw.  7.  c.  27),  provides : 

Seot.  2.  Every  holder  of  a  lioenoe  who  knowingly  sella 
or  delivers  or  allows  any  person  to  sell  or  deliver,  save  at 
the  residenoe  or  worktnsr  plaoe  of  the  pnrohaeer,  any 
description  of  intoxicating  liqnor  to  any  person  under  the 
age  of  fourteen  years  for  oonaamption  by  any  person  on 
or  off  the  premises,  excepting  such  intoxicating  liquors 
as  are  sold  or  delivered  in  corked  and  sealed  vessels 
in  quantities  not  less  than  one  reputed  pint  for  consump- 
tion off  the  premises  only,  shall  be  liable  to  a  penalty 
not  exceeding  forty  shillings  for  the  first  offence,  and 
not  exceeding  five  pounds  for  any  subsequent  offence ; 
and  every  person  who  knowingly  sends  any  person  under 
the  age  of  fourteen  years  to  any  plaoe  where  intoxltet- 
ing  liquors  are  sold  or  delivered,  or  distributed,  for  the 
purpose  of  obtaining  any  description  of  intoxicating 
liquor,  excepting  as  aforesaid,  for  consumption  by  any 
person  on  or  off  the  premises,  shall  be  liable  to  like 
penalties. 

The  case  came  before  the  court  (Lord  Alver- 
stone,  0. J.,  Wills  and  Channell,  JJ.)  on  the  2nd 
April,  and  at  that  time  the  case  as  stated  by  the 
magistrate  contained  no  statement  of  fact  as  to 
whether  the  barman  had  "  knowingly  **  sold  the 
liquor  or  not,  the  words  of  the  case  Ming  that  the 
barman  "  had  sold  at  the  said  Spa  Tavern/*  &c. 

Danckwerts,  K.G.  (Bruce  Williamson  with  him) 
for  the  appellaut  submitted  that  the  magistrate 
had  lost  sight  altogether  of  the  word  "know- 
ingly "  in  the  section,  and  that  as  there  was  an 
express  finding  that  the  appellant  himself,  who 
had  not  delegated  his  authority  to  another,  had 
no  knowledge  of  the  sale,  and  no  finding  that  the 
barman  who  sold  had  knowledge  that  the  pur- 
chaser was  under  fourteen  years  of  age,  tnere 
could  be  no  conviction,  as  knowledge  in  one  or 
other  of  the  parties  was  essential,  and  as  there 
was  no  knowledge  in  either,  the  appellant  could 
not  be  convicted. 

Macmorran,  K.O.  (A,  E.  GiU  with  him)  for  the 
respondent  admitted  that  the  case  did  not  find 
one  way  or  the  other  whether  the  barman  in 
selling  the  liquor  to  the  child  knew  or  did  not 
know  that  the  person  to  whom  he  sold  it  was 
under  the  age  of  fourteen,  and  that  he  was  com- 
mitting an  offence ;  but  said  that  the  point 
intended  to  be  raised  was  whether — assuming 
that  there  was  knowledge  on  the  part  of  the 
barman — knowledge  on  the  part  of  the  barman 
would  be  knowledge  of  the  licensee  or  master,  and 
would  reoder  the  master  liable  for  the  act  of  his 
servant;  and  he  admitted  that  there  must  be 
knowledge  on  the  part  of  one  part>  or  the  other, 
and  if  the  case  were  to  be  taken  that  the  barman 
had  no  knowledge,  he  could  not  answer  the  case 
or  support  the  conviction,  and  that  if  he  was 
informed  that  there  was  really  no  case  of  the 
barman  knowing,  and  if  the  facts  did  not  admit 
the  barman's  knowledge,  he  would  not  ask  for  the 
case  to  go  back,  but  would  assent  to  the  appeal 
being  allowed. 


Lord  Alvbrstonb,  C.J. — ^Tfaen  we  think  that, 
unless  there  is  some  finding  or  agreement  that 
the  barman  knew  that  the  purchaser  was  under 
the  age  of  fourteen,  the  case  need  not  go  back  to 
the  magistrate.  If  that  is  in  doubt  the  case  must 
ffo  back,  but  subject  to  that,  in  the  absence  of 
knowledge  of  either  the  publican  or  the  person 
selling  we  will  allow  the  appeal  with  costs,  and 
quash  the  conviction,  unless  the  case  goes  back 
to  have  this  point  as  to  the  barman's  Imowledge 
determined. 

Appeal  allowed  in  the  event  of  its  heing 
admitted  thai  the  barman  had  no  knowledge; 
otherwise  case  to  go  hack  to  magistrate. 

The  parties  could  not  agree  that  the  barman  in 
so  selling  had  no  knowledge  that  he  was  selling 
to  a  person  under  the  age  of  fourteen  years,  and 
the  case  was  accordingly  remitted  to  the  magis- 
trate for  hia  finding  upon  the  point.  The  magis- 
trate added  the  word  "knowingly,"  that  the 
barman  had  *'  knowingly  "  sold,  and  the  case  was 
now  ar({ued  upon  the  oasis  that  the  barman  had 
"  knowingly  "  sold. 

Danckwerts,  K.G.  {Bruce  Williamson  with  him) 
for  the  appellant.  —  The  information  was  for 
"unlawfully  and  knowingly  allowing"  the  bar- 
man to  sell  in  contravention  of  the  section.  The 
magistrate  has.  now  added  that  the  barman 
"knowingly"  sold  the  liquor  to  the  child,  and 
the  case  has  now  to  be  argued  on  the  basis  that 
there  was  knowledge  on  the  part  of  the  barman, 
though  none  on  uie  part  of  the  licence-holder 
himself.  The  question,  therefore,  is  whether  the 
appellant  can  be  convicted  under  the  section  for 
the  act  of  his  barman  in  "knowingly"  selling 
the  liquor.  It  is  submitted  that  the  magistrate^ 
view  of  the  section  is  wrong,  and  that  before  the 
licence-holder  can  t)e  convicted  it  must  be  found 
as  a  fact  that  he  "  knowingly  "  allowed  the  barman 
to  sell.  The  true  reading  of  the  section  is: 
"  Every  holder  of  a  licence  who  knowingly  sells 
or  delivers,  or  '  knowingly '  allows  any  person  to 
sell  or  deliver."  The  word  "  knowingly  "  ought  to 
be  read  in  before  the  word  "  allows,"  as  a  person 
cannot  be  said  to  "  allow  "  what  he  does  not  know - 
Knowledge  on  the  part  of  the  licensee  is  an  ingre- 
dient of  the  offence,  and  the  decision  of  this  court 
in  Brooks  v.  Mason  (ante,  p.  '12 ;  88  L.  T.  Rep.  24; 
(1902)  2  K.  B.  743)  does  not  conflict  with  that,  as 
the  decision  there  was  that  the  word  "  knowingly  " 
did  not  apply  to  the  exception,  which  is  an  excep- 
tion from  the  offence,  and  all  that  was  decided  there 
was  that  the  word  "  knowingly  "  ought  not  to  be 
read  into  the  ex<^ption.  But  the  word  "  know- 
ingly "  applies  to  the  offence,  which  is  knowingly 
selling  or  knowingly  allowing  any  person  to 
sell  contrary  to  the  section.  Sect.  13  of  the 
Licensing  Act  1872  enacts  that  if  any  licensed 
person  permits  drunkenness  or  seUs  liquor 
to  a  drunken  person  he  shall  be  liable 
to  a  penalty.  Several  decisions  have  been 
given  upon  that  section,  and  as  regards  the 
word  "  sell "  in  the  latter  part  of  the  section  it 
has  been  held  in  Cundy  v.  Le  Cocq  (51  L.  T.  Bep. 
265 ;  13  Q.  B.  Div.  207)  that  the  prohibition 
against  selling  to  a  drunken  person  is  absolute, 
and  that  the  licensee  is  guilty  of  the  offence 
whether  he  knew  or  did  not  Know  that  the  person 
to  whom  he  sold  was  drunk  or  not ;  and  the  case 
of  Commissioners  of  Police  v.  Cartman  (74  L.  T. 
Bep.  726 ;  (1896)  1  Q.  B.  655)  is  to  the  same  effect. 
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Knowledge  is  not  essential  there  as  to  the  selling, 
but  as  regards  the  first  part  of  the  section — that 
is,  "  permitting  **  drunkenness — it  has  been  held 
that  the  licensed  person  cannot  be  convicted 
unless  the  act  is  done  with  his  knowledge,  and 
knowledge  of  the  licensee  is  essential  to  that 
offence: 

Sotnertet  v.  Wade,  70  L.  T.  Eep.  452  ;  (1894)  1  Q.  B. 
574. 

So,  by  sect.  17  of  the  same  Act,  a  penalty  is 
imposed  upon  a  licensed  person  who  "suffers'' 
any  gaming  to  be  carried  on  on  his  premises; 
and  it  has  been  held  that  knowledge  of  the 
licensee  is  essential  to  the  offence  of  "  suffering  " 
gaming  under  that  section,  and  that  knowledge 
of  the  seryant  is  not  sufficient : 

Somerset  v.  Hart,  12  Q.  B.  Div.  360. 

There  Lord  Coleridge,  G.J.  puts  it  that  there  was 
no  moral  guilt  whatever.  [Lord  Alvbkstonb. 
C.J.  —  That  seems  your  strongest  case,  that  a 
person  cannot  "  permit "  what  he  does  not  know, 
and  therefore  that  a  person  cannot "  allow  "  what 
he  does  not  know.]  Yes.  A  person  cannot  be 
said  to  **  allow  "  another  i)erson  to  sell  or  deliver 
liquor  when  he  has  no  knowledge  of  the  sale.  He 
also  referred  to 

Worth  V.  Brotm,  40  S.  J.  515. 

MacMorrany  K.G.  (A.  E,  Qill  with  him)  for  the 
respondent.  —  I  admit  at  once  that,  apart 
altogether  from  the  word  "knowingly**  in  the 
aection,  the  word  "allow"  necessarily  imparts 
knowledge  and  stands  on  the  same  footing  as  the 
word  "  permit"  in  sect.  13  of  the  Act  of  1872,  or 
the  words  "  suffering  earning  '*  in  sect.  17  of  that 
Act.  There  must  Mltnowledge  on  the  part  of 
one  person  or  the  other,  and  the  case  as  sent  back 
by  the  magistrate  finds  that  there  was  knowledge 
on  the  part  of  the  barman — that  the  barman  had 
"knowingly"  sold  the  liquor.  It  is  submitted 
that  that  knowledge  on  the  part  of  the  barman  is 
sufficient  to  support  the  conviction  in  this  case. 
With  regard  to  sect.  13  of  the  Act  of  1872,  two 
offences  are  there  specified — selling  liquor  to  a 
dninken  person,  which  is  an  absolute  offence,  and 
permitting  drunkenness  on  the  premises,  where 
knowledge  on  the  part  of  the  licensee  is  necessary, 
There  is  a  similar  provision  in  sect.  17  with 
regard  to  "  permitting  "  gaming,  and  there  some 
knowledge  on  the  pairt  of  the  landlord  is  neces- 
sary. But,  as  Lord  Coleridge,  G.J.  says  in 
Simerset  v.  Hart  (12  Q.  B.  Div.,  at  p.  364) :  "  I 
do  not  say  that  proof  of  actual  knowledge  on  the 
part  of  the  landlord  is  necessary.  Slight  evidence 
might  be  sufficient  to  satisfy  the  magistrates 
that  the  landlord  might  have  known  what  was 
taking  place  if  he  had  pleased.'*  So  in  Bosley  v. 
Davie9  (33  L.  T.  Rep.  528 ;  1  Q.  B.  Div.  84),  which 
was  an  information  under  sect.  17  for  suffering 
gaming  on  the  premises,  the  court  there  said  that 
actual  knowledge  was  not  necessary,  but  that 
there  must  be  some  circumstances  from  which  it 
may  be  inferred  that  the  licensed  person  or  his 
servants  had  connived  at  what  was  going  on ;  and 
that  constructive  knowledge  would  supply  the 
^ace  of  actual  knowledge.  In  Commissioners  of 
Police  V.  Cartmar^  {tibi  sup.)  Lord  Russell,  G.J. 
points  out  that  the  business  of  licensed  persons 
must  from  the  nature  of  the  case  be  largely 
carried  on  by  others,  and  he  holds  that  the 
licensed  persons  are  liable  for  the  acts  of  their 
servants,  provided  that  the  acts  are  within  the 


scope  of  the  employment.  In  Worth  v.  Brown 
(ubi  sup.),  which  was  a  case  of  permitting 
drunkenness  under  sect.  13,  the  licensed  person 
was  absent,  the  servant  who  permitted  the 
drunkenness  was  present,  and  it  was  held  that 
there  was  a  case  for  the  licensee  to  answer,  and 
that  he  ought  to  have  been  convicted.  In  Bond 
V.  Evans  (59  L.  T.  Rep.  411 ;  21  Q.  B.  Div.  249)  it 
was  held,  under  sect.  17  for  permitting  gaming, 
that  the  licensee  was  liable  for  gaming  carried  on 
to  the  knowledge  of  his  servant,  who  was  in 
charge  of  the  premises,  although  there  was  no 
knowledge  or  connivance  on  the  part  of  the 
licensee.  It  was  there  found  in  the  case  that  the 
servant  **  had  received  from  the  appellant  general 
directions  not  to  permit  gambling  in  the  skittle 
alley,*'  and  yet  the  appellant  was  convicted.  Thatr 
is  what  we  are  contending  for  here.  Here, 
although  the  landlord  was  in  the  bar  himself,  the 
servant  was  in  charge  of  that  particular  part  of 
the  bar  where  the  sale  took  place  and  the  master 
was  in  charge  of  another  pfut,  and  the  fact  that 
the  servant  had  received  instructions  not  to  do 
these  acts  is  not  sufficient  to  exonerate  the  master. 
The  knowledge  of  the  barman,  notwithstanding 
the  instructions,  is  the  knowledge  of  the  master, 
and  the  presence  of  the  master  in  another  part 
of  the  bar  is  not  sufficient  to  prevent  a  con- 
viction. 

Danckwerts,  K.G.  in  reply, — The  word  "  know- 
ingly **  is  carefully  inserted  in  the  section  so  as 
to  ensure  that  the  licensed  person  cannot  be  con- 
victed unless  he  has  knowledge  of  what  has  been 
done. 

Lord  Alvbbstonb,  G.J. — I  am  of  opinion  that 
in  this  case  the  appeal  must  be  allowed.  No 
doubt  the  scope  and  object  of  this  Act  was  to 
prevent  the  sale  of  intoxicating  liquors  to  small 
children,  unless  with  certain  precautions.  Now, 
if  this  is  a  criminal  statute  for  this  purpose,  it 
probably  was  and  is  a  ca,svA  omissus  that  the 
Legislature  have  not  included  within  the  scope  of 
the  Act  the  case  of  a  sale  by  any  person  on 
licensed  premises,  but  have  only  provided  for  the 
case  of  a  sale  by  the  holder  of  a  licence.  In  all 
probability,  if  the  Act  is  to  have  the  effect  that 
is  desired,  some  amendment  should  be  made  in  it 
in  order  to  include  a  sale  on  licensed  premises  by 
a  person  other  than  the  holder  of  the  licence. 
We  have  to  consider  whether,  under  the  circum- 
stances of  this  case,  the  holder  of  the  licence,  who 
did  not  know  of,  and  did  not  connive  at,  the  sale, 
and  who  has  not  delegated  his  authority,  can  be 
convicted.  Now,  this  case  has  proceeded  on  the 
basis  that  the  offence  imports  knowledge.  The 
words  of  the  section  amount  to  this :  "  Knowingly 
sells  or  delivers,  or  either  unlawfully  or  knowingly 
allows  any  person  to  sell  or  deliver  " — that  word 
"  allows  "  importing  knowledge.  The  whole  point 
is  whether  or  not  for  the  purpose  of  this  par- 
ticular offence,  the  knowledge  of  the  person  who 
in  fact  sells,  and  who  is  the  agent  of  the  licence- 
holder,  is  sufficient  to  convict  the  licence-holder. 
It  is  not  necessary  to  go  through  all  the  cases 
which  have  been  cited,  and  I  do  not  think  I  should 
be  serving  a  useful  purpose  by  attempting  to  do 
so;  but  there  seems  to  be  derived  from  them 
three  principles.  If  the  act  is  prohibitive  in  itself, 
then  knowledge  is  immaterial,  as,  for  instance,  in 
the  case  of  Brooks  v.  Mason  {ubi  sup.),  where  the 
bottle  of  beer  that  was  sold  to  the  child  was  not  in 
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fact  sufficiently  corked  and  sealed,  but  was  believed 
to  be  so.  In  that  case  it  was  attempted  to  be  argued 
that  knowledge  was  material  to  the  offence,  but  it 
was  held  by  this  court  that  it  was  not ;  and  in 
the  other  instance  of  the  same  kind  where  there 
was  a  prohibition  against  selling,  we  held  that 
knowledge  was  not  material.  l%en  there  is  a 
class  of  cases  where  the  words  "  knowingly  allows, 
permits,  or  suffers"  have  been  used.  There 
knowledge  has  been  held  to  be  essential;  but 
the  licence-holder  has  been  held,  and  I  should 
say  rightly  held,  to  permit  or  suffer  the  thing  to 
be  done,  when  he  h^  delegated  his  authority  to 
another  by  whom  it  is  done;  and  this  second 
principle  seems  to  me  to  be  derived  from  the  cases 
that  where  a  man  delegates  his  own  authority  and 
puts  somebody  else  in  charge,  and,  if  I  may  adopt 
what  my  brother  Channell  said,  **  has  delegated 
his  own  power  to  prevent,"  then  he  has  been  held 
to  permit  or  suffer  the  act  to  be  done  within  the 
meaning  of  the  statute.  That  seems  to  me  to  be 
a  reasonable  and  logical  conclusion  so  as  to 
prevent  Acts  of  Parliament  from  being  defeated. 
Now,  the  third  matter  we  have  to  consider  is 
what  is  to  be  the  case  whore  under  such  circum- 
stances as  appear  in  this  case,  there  has  been  no 
delegation  of  authority,  and  the  licence-holder 
is  himself  at  the  time  controlling  the  business, 
and  has  given  direct  instructions  to  the  persons 
employed  there  and  to  himself — ^to  use  the  ex- 
pression— by  a  public  notice  that  he  himself  is 
not  goinff  to  allow  any  infraction  of  the  Act.  Of 
course,  if  there  had  been  a  delegation  of  the 
authority,  then  the  private  prohibition,  as  has 
been  pointed  out  in  the  two  cases  of  Commiuicnen 
of  Police  V.  Cartman  {ubi  sup.)  and  Bond  v.  Evans 
(tfhi  swf>.)  might  become  immateritL  I  think,  having 
regard  to  the  particular  facts  of  the  case  before 
us,  of  the  licence-holder  in  charge  keeping  control 
and  not  delegating  his  authority,  the  fact  of  one 
of  his  servants  breaking  or  disobeying  his  orders 
does  not  make  any  offence  in  the  licence-holder. 
In  order  to  cure  that  particular  blot,  the  Act,  if 
desirable,  could  be  amended  by  making  a  person 
who  knowingiy  sells  on  licensed  premises,  in 
contravention  of  this  section,  though  he^  is  not 
the  licence-holder,  subject  to  the  provisions  of 
the  Act.  I  am  therefore  of  opinion  that  the 
appeal  should  be  aJlowed,  and  the  conviction 
quashed. 

Ghannbli^,  J. — ^I  am  of  the  same  opinion,  and 
for  the  same  reasons. 

Appeal     allowed    with     easts.       Conviction 
quashed. 

Solicitors  for  the  appellant,  Maitlands,  Pechham, 
and  Co. 

Solicitors  for  the  respondent,  Wontner  and 
Sons, 


Thursday,  May  28, 1903. 
(Before  Lord  Alyebstonb,  C.J.  and 

GHA.NNELL,  J.). 

Gboom  (app.)  v.  Gbiiicbs  (resp.).  (a) 

Licensing — Sale  of  liquor  to  children — Informal 
tion  for  "  knowingly  "  selling — Sale  by  barman 
— No  knowledge  on  part  either  of  barman  or 
licencC'holder  —  Liability  of  licence-holder  ~~ 
Intoxicating  Liquors  (Sale  to  Children)  Aet 
1901  (1  Edw,  7,  c.  27),  s,  2. 

A  licejice-holder  cannot  be  convicted  under  sect.  2 
of  the  Intoxicating  Liquors  (/SoZe  to  Children) 
Act  1901  for  **  knowingly  selling  '*  intoxicating 
liquor  to  a  person  under  the  a^e  of  fourteen 
years,  when  he  himself  has  no  knowledge  of  the 
sale  and  when  the  barman  who  sells  the  liquor 
has  no  knowledge  thai  the  person  to  whom  he 
sells  is  under  the  age  of  fourteen  years,  but 
honestly  believes  that  he  has  attained  thai 
age. 

The  section  does  not  create  an  absolute  prohibition 
against  the  sale  of  intoxicating  liquor  to  any 
person  under  the  age  of  fourteen  years,  except  in 
corked  and  sealed  vessels,  and  where  there  is  no 
knowledge  on  the  part  of  the  licence-holder  or 
the  bojrman  who  seUs,  the  licence-holder  cannot 
be  convicted. 

Cabb  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Clerkenwell  Police-court. 

On  the  8bh  Nov.  1902  an  information  was  laid 
at  the  Clerkenwell  Police-court  by  William 
Grimes  (the  respondent)  against  Henry  Groom 
(the  appellant)  under  sect.  2  of  the  Intoxicating 
Liquors  (Sale  to  Children)  Act  1901  (1  Edw.  7, 
c.  27),  for  that  he,  the  appellant,  being  the  holder 
of  a  dcence  within  the  intent  and  meaning  of  the 
Licensing  Acts  1872  and  1874  and  of  the  Intoxi- 
cating Liquors  (Sale  to  Children)  Act  1901,  did 
unlawfully  knowingly  sell  and  deliver  otherwise 
than  at  the  residence  or  working  place  of  the 
purchaser  a  certain  description  of  intoxicating 
Hquor — to  wit,  one  pint  of  beer — ^to  one  John 
Mahoney,  a  person  under  the  age  of  fourteen 
years,  for  consumption  by  any  person  on  or  off 
the  premises,  such  intoxicating  liquor  not  being 
sold  in  a  corked  and  sealed  vessel  in  a  quantity 
not  less  tban  one  reputed  pint  for  consumption 
off  the  premises  only. 

A  summons  was  issued  against  the  appellant 
upon  this  information  requiring  him  to  answer 
the  matter  of  the  charge,  and  tms  summons  was 
heard  by  the  magistrate  on  the  22nd  Nov.  1902, 
when  he  found  the  appellant  guilty  of  the  offence, 
and  ordered  him  to  pay  a  fine  of  10s.  and  28.  costs, 
subject  to  this  case. 

The  following  facts  were  proved  before  the 
magistrate : 

About  half- past  three  o'clock  in  the  afternoon 
of  Saturday,  the  8th  Nov.  1902,  one  John  Mahoney 
entered  the  licensed  premises  of  the  appellant  at 
213,  Gray's- inn- road,  known  as  the  Mechanics' 
Larder  public-house,  and  requested  to  be  supplied 
with  a  pint  of  beer  in  an  open  can. 

One  Greorge,  a  barman  in  the  service  of  the 
appellant,  was  then  serving  in  the  bar  of  the 
appellant's  premises  and  asked  Mahoney  *'how 
old  he  was.'  Mahoney  replied  that  he  was  four- 
teen, and  the  barman  thereupon  supplied  him 
with  the  beer  in  the  can. 

(a)  Beported  by  W.  W.  Obb,  Esq.,  fi«rrister-at-Law. 
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The  appellant  was  not  present  at  the  time  of 
the  above  sale  of  beer  to  Mahone j,  and  had  no 
knowledge  thereof. 

The  can  in  which  the  beer  was  supplied  as 
aforesaid  was  neither  corked  nor  sealed. 

The  statement  of  Mahonej  that  he  was  foor- 
teen  years  old  was  nntrue  in  fact,  he  then  being 
a  person  under  the  age  of  fourteen — to  wit,  of  the 
age  of  thirteen  years  and  eleven  months. 

At  the  time  of  the  sale  Charles  George,  the 
barman,  honestly  believed  that  the  statement 
made  hj  John  Mahoney  that  he  was  fourteen 
years  old  was  true,  and  did  not  know  and  had  no 
reason  to  believe  that  Mahoney  was  then  under 
the  age  of  fourteen. 

It  was  contended  on  behalf  of  the  appellant 
that  the  appellant  was  not  liable  to  be  convicted 
of  the  offence  with  which  he  was  charged,  unless 
the  prosecution  proved  that  his  barman  Charles 
Qeorge  had  effected  the  sale  with  knowledge  that 
John  Mahoney  was  under  the  age  of  fourteen, 
and  that,  inasmuch  as  Charles  G^eorse  honestly 
believed  at  the  time  of  the  sale  that  Mahoney  was 
fourteen  years  old,  and  had  no  reason  to  think 
otherwise,  the  appellant  oaght  to  be  acquitted. 

The  magistrate  was  of  opinion  that  sect.  2  of 
the  Intoxicating  Liquors  (Sale  to  Children)  Act 
IdOl  created  an  absolute  prohibition  against  the 
sale  of  drink  to  any  person  under  the  age  of  four- 
teen, except  in  corked  and  sealed  vessels,  and 
that  it  was  not  necessary  for  the  prosecution  to 
satisfy  him  that  the  barman  George  effected  the 
sale  with  knowledge  that  John  Mdhoney  was 
under  the  age  of  fourteen.  He  accordingly  held 
that  the  ciroumstanoe  that  the  barman  George 
did  not  know  tbat  John  Mahoney  was  under  the 
age  of  fourteen  years,  but  honestly  believed  that 
be  had  attained  that  age,  did  not  in  law  afford 
the  appellant  any  sroundof  defence  to  the  charge 
preferred  against  him. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  so  holding, 
or  whether,  on  the  facts  above  set  forth,  the 
appellant  was  entitled  to  be  acquitted. 

Sect.  2  of  the  Intoxicating  Liquors  (Sale  to 
Children)  Act  1901  (1  Bdw.  7,  c.  27)  is  set  out  in 
tiie  previous  case  of  Emory  v.  NoUoth. 

DanekwertSt  K.C.  (Bruce  WiUiamson  with  him) 
for  the  appellant. — This  case  arises  under  the 
same  section  of  the  Act  as  the  previous  case.  The 
ohai^  was  that  the  appellant,  the  licensee  of 
the  premises,  did  unlawiully  knowingly  sell  and 
deliver  to  a  boy  under  the  age  of  fourteen  years 
intoxicating  liquors,  otherwise  than  as  provided 
in  sect  2  of  the  Act.  The  case  finds  that  the 
appellant  was  not  present  when  the  beer  was 
sold,  and  had  no  knowledge  of  the  sale,  but  the 
appellant's  barman  sold  to  a  boy  who  was  in  fact 
thirteen  years  and  eleven  months  old.  Before 
selling  to  the  child  he  asked  him  how  old  he  was 
and  the  boy  said  he  was  fourteen.  The  barman 
believed  this  statement,  and  the  magistrate  has 
found  that  the  barman  did  not  know  that  the 
boy  was  under  the  age  of  fourteen  years,  but 
honestly  believed  that  he  was  over  that  age ;  but 
the  magistrate  held  that  that  was  no  defence 
to  the  charge  under  sect.  2,  and  he  convicted 
the  appellant  [Lord  Alvebstone,  C.J. — Where 
doee  belief  come  in  in  the  Act  P  We  have  not,  I 
think,  said  that  he  must  knowingly  believe  the 
child  to  be  older.]       No.    He   must  knowingly 


sell — the  charge  was  for  knowingly  selling — and 
he  cannot  "  knowingly  "  sell  where  there  is  no 
knoivledge  and  the  magistrate  has  expressly 
found  that  the  barman  did  not  know  that  the 
boy  was  under  the  age  of  fourteen.  [Chan* 
NELL,  J. — I  have  always  thought  that  that  was 
the  real  reason  why  we  have  the  word  **  know 
ingly."  Knowing  the  age  of  the  child  is  the  one 
thing  the  section  clearly  does  mean,  whatever  else 
it  may  mean.]  Yes,  and  the  second  part  of  the 
section,  where  the  person  who  sends  the  child  is 
dealt  with,  makes  that  plain.  The  present  is  an 
d  fortiori  case  to  the  case  of  ETnary  v.  NoUotk 
just  decided,  and  if  the  licence-holder  cannot  be 
convicted  where  he  has  no  knowledge,  but  the 
barman  who  sells  has  knowledge  that  the  child 
is  under  the  age,  still  less  can  he  be  con- 
victed where  there  is  no  knowledge  either  on  the 
part  of  the  licence-holder  himself  or  of  his  servant 
who  sells. 

A.  E.  QUI  for  the  respondent. — This  case  is 
covered  in  favour  of  the  appellant  by  the  decision 
in  the  last  case  of  Emary  v.  NoUoth,  which  has 
just  been  dealt  with.  The  magistrate  was  under 
the  impression  and  held  that  the  Act  provided  an 
absolute  prohibition  against  selling  to  a  child 
under  the  required  age,  unless  in  the  prescribed 
manner.  In  that  the  court  has  now  held  in  the 
previous  case  that  he  was  wrong. 

Lord  Alyebstone,  C.J. — Yes.  The  appeal 
must  be  allowed. 

Channell,  J. — ^I  agree. 

Appeal  allowed  with  eosta. 

Solicitors  for  the  appellant,  MaitlandSf  Peck- 
ham,  and  Co. 

Solicitors  for  the  respondent,  Wontner  and 
Sons. 


Tuesday,  July  7, 1903. 

(Before  Lord  Alyebstone,  C.J.,  Wills  and 

Channell.  JJ.) 

OwNEB  (app.)  V,  HooPEB  (resp.).  (a) 

Employer  and  workman — Truck  Acts — Wages — 
Payment  otherwise  than  in  coin — Pay  merit  in  full 
with  part  to  he  handed  ha>ck— Illegal  payment 
—Truck  Act  1831  (1  4r  2  WUL  4,  c.  37),  s.  3. 

The  respondent,  a  manufacturer  employing  several 
workmen,  had  since  the  Workmen's  Compensa- 
tion Act  1897  adopted  the  practice  of  paying  his 
workpeople  their  wages  fortnightly  in  full,  but  at 
the  time  of  such  payment  a  slip  of  paper  was 
handed  to  each  workman  on  which  was  written  a 
sum  equal  to  2(2.  in  the  pound  on  the  amount  of 
the  waaes  handed  to  the  workmen,  and  the  sum  so 
indicated  on  the  paper  was  then  handed  back  by 
the  workman  to  the  respondent's  cashier.  This 
system  was  exptdined  and  was  understood  by  the 
workmen  as  being  intended  to  provide  for  the 
insurance  premiums  which  the  employer  himself 
paid  to  cover  his  own  liability  in  respect  of 
accidents  under  the  Workmen's  Compensation 
Act.  In  accordance  with  this  system  the  respon- 
dent paid  a  workman  his  wages  (2Z.  58.)  in  full, 
and  at  the  same  time  handed  him  a  slip  of  paper 
on  which  was  written  ii^d.,  which  the  workman 
then  paid  back  to  the  respondent. 

Held,  that  there  was  not  a  payment  of  a  part  of 

(a)  Beportod  by  W.  W.  Obe,  Esq.,  BarrlBter-«t.Law. 
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the  wages  otherwise  than  in  current  coin,  and 
that  the  respondent  had  committed  no  offence 
against  sect,  3  of  the  Truck  Act  183  L. 

Oabb  stated  by  jastices  of  the  peace   for  the 
county  of  Gloucester. 

At  a  court  of  summaiy  jurisdiction  held  at 
Stroud,  in  the  coubty  of  Gloucester,  on  the  27th 
March  1903,  the  appellant  appeared  before  the 
justices  to  support  a  sumoions  issued  upon  the 
information  and  complaint  of  the  appellant 
Efs^ainst  the  respondent  in  respect  of  an  alleged 
offence  against  sect.  3  of  the  Truck  Act  1831  (1  &  2 
Will.  4.  c.  37). 

The  information  stated  that  Samuel  Hooper,  of 
GriflBais  Mill,  Thrupp,  in  the  county  of  Gloucester, 
being  the  employer  of  one  George  Gardiner,  a 
workman,  did  on  the  7  th  Feb.  1903  unlawfully 
make  a  payment  declared  illegal  by  the  Truck 
Act  1831 — that  is  to  say,  did  fail  to  pay  to  Greorge 
Gardiner  in  current  coin  of  this  realm  the 
entire  amount  of  wages  earned  by  him  in  respect 
of  certain  labour  done  by  him,  contrary  to  the 
statute  in  that  case  made  and  provided. 

The  following  facts  were  proved : 

The  appellant  was  an  inspector  of  factories. 
The    respondent    was    a    walking  •  stick    and 
umbrella  handle  manufacturer  carrying  on  busi- 
ness near  Stroud. 

For  several  yearspast  and  from  or  soon  after 
the  time  when  the  Workmen's  Compensation  Act 
1897  came  into  operation  it  had  been  the  practice 
of  the  respondent  to  pay  his  workpeople  fort- 
nightly in  full,  but  at  the  time  of  such  payment 
a  slip  of  paper  was  handed  to  each  workman,  on 
which  had  been  written  a  sum  of  money  equal  to 
2(2.  in  the  pound  on  the  amount  of  wages  so  paid. 
The  workman  thereupon  handed  the  sum  noted 
on  the  slip  of  paper  to  the  cashier  of  the  respon- 
dent. 

It  was  proved  that  the  workpeople  understood 
that  this  payment  to  the  respondent  was  to  pro- 
vide for  insurance  premiums  paid  by  him  to  cover 
his  own  liability  under  the  Workmen's  Compensa- 
tion Act. 

It  appeared  that  about  thirty-one  workpeople 
were  employed  at  the  factory,  and  that  the 
annual  premium  paid  under  the  respondent's 
policy  was  111.  5s.,  on  an  estimated  wage  insurance 
of  25002. 

The  respondent  therefore  made  a  profit  on  the 
payments  made  by  the  workpeople,  because  the 
rate  paid  by  him  was  given  in  evidence  as  68. 
per  lOOZ.  of  the  wages  paid  by  the  firm,  whereas  he 
received  from  the  workpeople  16«.  Sd,  per  lOOZ.  of 
the  wages  paid. 

A  former  manager  of  the  respondent  stated 
that  he,  acting  upon  instructions  of  the  respon- 
dent, hsid  always  paid  the  workpeople  in  full  and 
they  handed  back  the  insurance  money,  and  that 
he  had  always  explained  the  practice  verbally  to 
the  workpeople  when  they  were  first  employed, 
and  they  assented  to  the  payment. 

A  workman  named  George  Gardiner,  who  was 
called  as  a  witness  by  the  appellant,  proved  that 
on  the  7th  Feb.  1903  (the  date  mentioned  in  the 
information)  he  received  22.  58.  for  wages  and  at 
the  same  time  a  slip  of  paper  on  which  was 
written  4^c2.,  and  this  sum  he  paid  to  the  cashier. 
He  stated  that  he  knew  this  was  for  insurance, 
but  he  did  not  know  whether  he  was  bound  to 
pay  it  or  not. 


It  was  contended  by  the  appellant  that  an 
offence  against  the  Truck  Act  1831,  s.  3,  had 
been  committed,  and  that  the  proceeding  of  the 
respondent  was  a  mere  colourable  evasion  of  the 
Act. 

The  justices  were  of  opinion  that  the  payment 
of  the  sum  of  4^(2.  to  the  respondent  did  not 
come  within  the  meaning  of  the  Act  of  1831,  and 
that  although  it  might  be  an  illegal  deduction  by 
the  respondent,  or  the  receipt  of  a  payment  by 
him  within  sect.  3  of  the  Truck  Act  1896  (59  & 
60  Vict.  c.  44),  as  to  which  they  were  not  called 
upon  to  express  an  opinion,  it  did  not  constitute 
a  payment  of  a  part  of  the  wages  due  otherwise 
than  in  coin  of  the  realm  under  sect.  3  of  the 
Truck  Act  1831.  They  therefore  dismissed  the 
information. 

The  grounds  of  their  determination  were 
that  the  workman  got  no  possible  reciprocal 
benefit  from  such  a  aeduction  or  repayment,  as 
the  application  of  the  repayment  by  the  respon- 
dent for  purposes  of  insurance  did  not  in  any 
way  affect  the  workman's  right  to  oompensation 
in  case  of  accident,  the  liability  to  compensate 
being  cast  upon  the  employer  by  law.  It  did 
not  therefore  constitute  a  "  payment  either  in 
current  coin  of  the  realm  or  otherwise." 

They  were  of  opinion  that  the  essential  elements 
of  a  **  payment,"  within  the  intent  and  meaning, 
or  mischief,  of  the  Truck  Act  1831,  were  absent 
in  the  transaction  on  which  the  information  was 
grounded. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  from  the  facts  the  determina- 
tion of  the  justices  was  right  or  not,  and,  if  not, 
what  should  be  done  in  the  premises. 

Sect.  3  of  the  Truck  Act  1831  (1  &  2  Will  4, 
c.  37)  provides  (omitting  the  words  repealed  by 
the  Statute  Law  Kevision  Act  1891) : 

And  be  it  further  enaoted,  that  the  entire  amount 
of  the  wages  earned  by  or  payable  to  any  artifioer,  in 
respeot  of  any  laboor  by  him  done,  shall  be  aotoallj 
paid  to  snoh  artificer  in  the  cnrrent  ooin  of  this  reaim, 
and  not  othermse ;  and  every  payment  made  to  any 
snoh  artificer  by  his  employer,  of  or  in  respect  of  any 
snoh  wages,  by  the  detivering  to  him  of  goods,  or  other- 
wise than  in  the  cnrrent  ooin  aforesaid,  except  as  herein- 
after mentioned,  shall  be  and  is  hereby  declared  illegal, 
nnll  and  void. 

Sect.  2  of  the  Truck  Amendment  Act  1887 
(50  &  61  Vict.  c.  46)  provides : 

The  provisions  of  the  principal  Act  [that  is,  the 
Truck  Act  1831]  shall  extend  to,  apply  to,  and  indnde 
any  workman  as  defined  in  the  Employers  and  Work- 
men Act  1875,  section  ten,  and  the  expression  "  artificer  " 
in  the  principal  Act  shall  be  oonstmed  to  include  every 
workman  to  whom  the  principal  Act  is  extended  and 
applied  by  this  Act,  and  all  provisions  and  enactments 
in  the  principal  Act  incontdstent  herewith  are  hereby 
repealed. 

H.  Sutton  for  the  appellant.— Sects.  23  and  24 
of  the  Truck  Act  1831  give  the  exceptions  to  this 
general  rule  of  law  laid  down  in  the  Act,  and 
specify  payments  and  advances  which  may  be 
made  by  the  employer,  and  the  deductions  which 
may  be  made  from  the  wages.  By  sect.  3  the 
wages  must  be  paid  to  the  workman  in  coin ;  and 
upon  the  facts  of  this  case  the  workman  has  not 
been  paid  his  wages  in  ooin.    There  has  been  no 

fiayment  to  him  in  fact  of  the  amount  deducted. 
iJord  Alvbbstonb,  C.J. — Have  you  any  case 
which  shows   that  short  payment  is  a  breach  of 
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sect.  3  P]  The  case  of  GoiOd  t.  Haynes  (61  L.  T. 
Bep.  7^2)  shows  that  this  case  is  within  the 
section.  There  the  employer,  a  publican  who 
had  supplied  his  workmen  with  beer  on  credit, 
handed  to  a  workman  a  sam  of  money  which  was 
immediately  handed  back  to  the  employer,  and 
afterwards  deducted  from  the  wages,  and  the 
ooort  held  that  the  transaction  was  a  mere 
erasionof  the  Truck  Acts,  and  was  within  the 
lection.  The  payment  by  the  employer  of  the 
whole  sum  due  for  wajg^s,  with  the  understanding 
that  part  is  to  be  paid  back  by  the  workman  to 
the  employer,  is  not  a  payment  of  the  wages  in 
ooin  of  the  realm  within  the  meaning  of  the 
section. 

The  respondent  did  not  appear. 

Lord  Alvebstonb,  O.J. — I  think  in  this  case 
the  magistrates  have  taken  the  correct  view  of  the 
matter.  As  the  case  is  stat.ed  it  looks  as  if  the 
workmen  had  a  remedy  for  the  balance.  We  do 
not  know  whether  in  this  particular  caRe  they 
hare  a  remedy  or  not,  but,  whether  they  hare  a 
remedy  or  not,  we  do  not  think  that  this  is  a  pay- 
ment otherwise  than  a  payment  in  money,  so  as 
to  make  the  receipt  of  the  i^cK.  an  offence  within 
the  Truck  Act.  I  think,  therefore,  the  magistrates 
were  right. 

WiLUS,  J. — I  also  think  the  magistrates  were 
rifl^ht.  I  think  if  this  sum  had  been  paid  in  dis- 
durxe  of  a  leffal  obligation  by  the  workmen  to 
the  employer,  there  would  have  been  much  more 
substance  in  the  contention  for  the  Crown,  but  it 
is  really  paid  in  discharge  of  a  nominal  obliga- 
tion, which  is  no  real  obligation.  Therefore  it  is 
a  payment  in  current  ooin,  though  it  is  a  deduc- 
tion which  the  employer  was  not  authorised  to 
make. 

Channbll,   J. — ^I  am    of    the  same  opinion. 

This  sum  either  has  not  been  paid  at  all,  or  it  has 

been  properly  paid,  subject  to  the  question  as  to 

whether  this  arrangement  was  a  binding  bargain 

or  not.  A         7  J .  J, 

Appeal  di8mi88ed. 

Solicitor  for  the  appellant,  Ths  Treasury 
SolieUar. 


April  1  and  July  7, 1908. 

(Before  Lord  ALysBSTONE,  G.J.,  Wills  and 
gha.nnel.l.  jj.) 

Robinson  Bbothbbs  Bbbwbbs  Limited 
(apps.)  V.  Dixon  (resp.).  (a) 

Inland  Revenue  —  Excise  —  "  Orogging  *'  spirit 
casks — Spiriis  found  in  emptied  cash  exuded 
from  the  wood  — "  Spirits  extracted  from  the 
wood  of  any  cctsk  " — Whether  ** extracted"  in* 
eludes  mere  exudation  without  any  process  — 
Finance  Act  1898  (61  &  62  Vict.  c.  10),  s.  4, 
sub'S,  1  (6). 

Sect.  4i  of  the  Finance  Act  1898  makes  it  an  offence, 
subject  to  a  fine  of  fifty  pounds,  for  any  person 
to  have  on  his  premises  any  cash  which  is  being 
subjected  to  any  process  for  the  purpose  of 
extracting  any  spirits  absorbed  in  the  wood 
thereof  **or  any  spirits  extracted  from  the  wood 
of  any  cash" 

Held,  that  the  words  "  extracting  **  and  **  extracted  " 
in  this  section  mean  extracting  or  extracted  by 

(•)B«ported  by  W.  W.  Obb,  Biq.,  BarrlBter-at-lAw. 


means  of  some  process,  either  natural  or  artificial, 
adopted  for  the  purpose  of  getting  the  spirit  from 
the  wood  of  the  cask,  and  do  not  mean  or  include 
merely  **  exuded  "  or  the  **  exudation "  of  ths 
spirit  from  the  cash  where  such  exudation  is  not 
the  result  of  any  active  or  permissive  process 
adopted  for  that  purpose ;  and  that,  consequently, 
a  iperson  who  is  found  in  innocent  possession  of 
spirits  which  have  in  fact  exuded  from  the  wood 
of  a  cash,  without  any  active  or  permissive 
process  to  lead  to  the  extraction  of  the  spirit 
from  the  wood,  cannot  be  convicted  under  the 
section  for  having  on  his  premises  "  any  spirits 
extracted  from  the  wood  of  any  cash.** 

Case  stated  by  justices  of   the  peace  for  the 
county  of  Durham. 

At  a  court  of  summary  jurisdiction  (being  a 
petty  sessional  court)  held  at  Houghton-le-Sprinff, 
m  the  countj  of  Durham,  on  the  2l8t  Aug.  1902, 
an  information  was  preferred  by  the  respondent 
under  the  4r.h  section  of  the  finance  Act  1898 
(61  &  62  Vict.  c.  10),  aub-s.  1  (6),  for  that 

Before  and  at  the  time  hereinafter  mentioned  Bobinaon 
Brothers  Brewers  Limited,  a  company  incorporated 
under  the  Comnaniea  Aota,  sod  having  their  registered 
office  at  the  Hoaghton  Brewery,  Houghton-le-Spring, 
were  carrying  on  a  trade  and  bnaineBs  in  reapeot  of 
which  entry  is  reqnired  to  bo  made  by  an  Act  relating 
to  tbe  Bevenne  of  Excise — to  wit,  the  trade  and  basi- 
nesR  of  brewers  of  beer  for  sale  and  dealers  in  beer, 
spirits,  and  wine ;  that  entry  had  been  duly  made  under 
the  seal  of  the  said  Bobinson  Brothers  Brewers  Limited 
and  sigDod  by  Norman  Bobinson,  the  managing  director 
of  the  said  company,  and  that  Bobinson  Brothers 
Brewers  Limited,  as  being  such  brewers  of  beer  for  sale 
and  dealers  in  beer,  spirits,  and  wine  as  aforesaid,  on 
the  27th  May  1902,  at  the  parish  of  Hoaghton- le-Spring, 
had  on  their  premises  certain  spirits  extracted  from  the 
wood  of  certain  caaks  in  contravention  of  the  statute 
in  that  case  made  and  provided,  whereby  and  by  force 
of  the  said  statute  the  said  Bobinson  Brothers  Brewers 
Limited  and  the  said  Norm«n  Bobinson  have  for  snoh 
offence  incurred  a  fine  of  fifty  pounds. 

This  information  was  duly  heard  by  the  justices 
when  the  parties  appeared  before  them  by  their 
solicitors. 

Sect.  4  of  the  Finance  Act  1898  is  as  follows : 

(1)  A.  person  shall  not  (a)  auhject  any  cask  to  any 
proceaa  for  the  purpoae  of  ex^raoting  any  apirita 
abaorbed  in  the  wood  thereof  ;  or  (6)  have  on  his  pre- 
miaea  any  cask  which  is  being  subjected  to  any  such 
process,  or  any  spirits  extracted  from  the  wood  of  any 
cask.  (2)  If  any  person  contravenes  this  section,  he 
shall  for  each  offence  incur  a  fine  of  fifty  pounds.  (3) 
All  pptrits  extracted  in  contravention  of  this  section 
shall  be  deemed  to  be  spirits  unlawfully  kept  or  deposited 
within  the  meaning  of  the  Spirits  Act  1880,  and  every 
cask  which  is  being  subjected  to  any  such  process,  or 
wbiob  being  upon  premises  upon  which  spirits  so 
extracted  are  found  baa  been  aubjeoted  to  any  auch 
process,  shall  be  forfeited. 

The  marginal  or  side  note  of  sect.  4  is : 

Prohibition  against  grogging  casks  which  have  con- 
tained spirits. 

The  following  facts  were  proved  before  the 
justices :  John  McGormack,  a  supervisor  of 
Inland  Revenue,  on  the  27th  May  fast,  in  dis- 
cbarge of  his  duty  visited  the  premises  of  the 
appellants,  who  carried  on  business  at  Houghton 
le-Spring,  as  brewers  and  wine  and  spirit 
merchants,  and  he  there  found  two  casks  bunged 
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and  standing  nnder  a    tree  in  the  yard  of  the 
appellants*  premises,  where  it  was  proved  by  the 
appellants'  manager  they  had  been  placed  to  be 
screened  from  the  sun ;  but  where,  it  was  admitted 
by  the  appellants'  cellarman,  the  sun  might  reach 
them  during  some  part  of  the  day.    He  examined 
the  casks,  and  found  that  one  of  them  which  had 
originally  contained  101*6  gallons  of  rum  of  the 
strength  of  38  2  degrees  over  proof,  then  contaiued 
a  little  over  an    imperial    quart  of  rum  of  the 
strength  of  27*2  degrees  over  proof,  as  shown  by 
the  appellants'   hydrometer,  wnich  he   used  for 
the  purpose  of  testing  the  rum.    The  other  of 
the  two  casks,   which  had  originally  contained 
107*8  gallons  of  plain  British  spirit  (whisky)  of 
the  strength  of  22  9  degrees  over  proof,  then  con- 
tained a  little  less  than  an  imperial  quart  of  spirit 
of  the  strength  of  9'0  degrees  over  proof.    Charles 
Proctor,   an    analyst    of   the  Inland    Revenue 
Department  at  Somerset  House,    analysed    the 
spirits,  which  had  been  forwarded  to  him  by 
John  McCormack  for  that  purpose,  and  he  found 
on  such  analyses  that  the  spirits  (which  were  not 
of  a  high  class)  contained  a  greater  amount  of 
tannin  than  is    found    in   ordinary  commercial 
spirit,  and  also  contained  compound  ethers  which 
came  from  substances  absorbed  in  the   wood  of 
caaks,  and  on  such  analyses  he  had  no  doubt  that 
the  spirits  had  been  extracted  from  the  wood  of 
the  cask. 

It  was  also  proved  to  the  justices  that  the  two 
casks  found  by  John  McCormack,  after  being 
pumped  out  and  turned  upside  down  to  drain  for  a 
few  minutes,  had  been  placed  where  found  in  the 
ordinary  course  oi  business,  and  were  intended  to 
remain  there  until  an  opportunity  arose  for 
returning  the  cask  which  had  contained  whisky 
to  the  distillery  from  which  it  had  been  received, 
and  until  a  customer  was  found  to  purchase  the 
cask  which  had  contained  rum.  The  former  cask 
had  been  where  found  for  about  three  weeks,  the 
latter  for  about  six  weeks,  and  such  casks  had  not 
been  subjected  by  the  appellants  to  any  process 
for  the  purpose  of  extracting  spirit  from  the  wood 
thereof. 

After  careful  consideration  of  the  whole  of  the 
evidence  adduced  before  them  on  behalf  of  the 
respondent  and  the  appellants  respectively,  the 
justices  found  as  a  fact  that  the  appellants  had 
not  subjected  either  of  the  casks  to  any*  process 
for  the  purpose  of  extracting  spirits  from  the 
wood  thereui,  but,  having  regard  to  the  evidence  of 
Charles  Proctor,  that  the  spirits  found  in  the  two 
oasks  by  John  McCormack,  or  some  part  thereof, 
had  come  from  the  wood  of  the  casks,  and  to  the 
fact  proved  before  them  that  the  spirits  had  been 
found  by  John  McCormack  in  the  two  ca^ks  on 
the  premises  of  the  appellants,  they  thereupon 
convicted  the  appellants  of  the  offence  charged 
against  them  in  the  information. 

The  question  of  law  upon  which  the  opinion  of 
the  court  was  desired  was  whether  the  words 
"  extracted  from  the  wood  of  any  cask "  were 
meant  to  cover  the  accumulation  in  the  cask  of 
spirit  which  has  exuded  from  the  wood  of  such 
cask,  after  the  same  has  been  emptied  in  the 
usual  course,  without  active  or  permissive  process 
on  the  part  of  the  appellants. 

When  the  case  came  before  the  court  on  the  1st 
April  and  had  been  argued  for  some  time,  it  was 
suggested  that,  although  the  Appellants  them- 
selves may  not  have  subjected  tne  casks  to  any 


process,  there  was  no  finding  in  the  case  that 
their  servants  had  not  done  so,  and  the  court  inti- 
mated that  there  ousht  to  be  a  fuller  statement 
of  the  findings  of  fact  by  the  magistrates,  and 
accordingly  the  case  was  remitted  to  the  magis- 
trates for  their  view  of  the  facts  and  a  further 
finding  as  to  why  the  casks  were  put  where  they 
were  placed,  and  whether  anybody  had  subjected 
them  to  a  permissive  process  or  nad  placed  tbem 
where  they  were  with  the  intention  of  gettini^  the 
spirits  from  them.  In  their  restatement  of  the 
case  the  magistrates  added  a  note  to  the  case  aa 
follows : 

After  oarefnl  oonsideration  of  the  whole  of  the  evi- 
dence adduced  before  ns  on  behalf  of  the  reepondent 
and  appellants  reepeotively,  we  found  as  faots  that  the 
eaid  two  casks  were  placed  where  found  to  await  remoYsl 
or  disposal  as  set  forth  in  paragraph  6  of  the  said  case, 
and  that  neither  the  appellants  nor  their  servants  or 
agents  had  subjected  the  said  casks  or  either  of  than 
to  any  prooeso  for  the  purpose  of  extracting  spirits  from 
the  wood  thereof. 

J,  Bruce  Williamson  (Danckwerts,  K.O.  with 
him)  for  the  appellants. — The  short  point  raised 
by  the  case  is  whether  a  person,  who  has  upon  his 
promises  a  spirit  cask  which  he  has  emptied  and 
in  which  while  it  remains  upon  his  premises  some 
spirit  collects  through  its  exuding  from  the  inside 
of  the  cask,  is  guilty  of  a  criminal  offence  under 
sect.  4,  sub-sect.  1  (6),  of  the  Finance  Act  1898. 
The  words  in  respect  of  which  the  appellants  have 
been  made  liable  are,  "or  any  spirits  extracted 
from  the  wood  of  any  cask."    Those  words  must 
be  read  with  the  previous  words,  "  sny  cask  which 
is  being  subjected  to  any  such  process  " ;  and  the 
section  was  intended  to  prevent  the  extraction  of 
spirit  from  the   wood  of  casks  by  some  active 
process.    The  section  provides  that  a  person  shall 
not  "  subject  any  cask  to  any  process  for  the  pur- 
pose of  extracting  any  spirits  absorbed  in,  the 
wood  thereof,"  and  then  it  goes  on,  "  or  have  on 
his  premises  any  cask  which  is  being  subjected 
to  any  such  process,  or  any  spirits  extracted,"  &c 
That  means  so  extracted  from  the  wood  of  any 
cask  by  any  process  for  that  purpose.     Then  sub- 
sect.  3  confirms  the  same  view,  and,  taking  the  whole 
section  together,  it  is  clear  that  what  the  Legis- 
lature intended  to  prevent  was  the  active  process 
of  extracting  spirit  from  the  wood  of  casks,  which 
is  ordinarily  described  as  "  grogging,"  and  which 
is  so  described  in  the  marginal  or  side  note  to 
the  section.    There  was  no  such  active  process 
adopted  in  this  case,  and  the  suggestion  that  the 
casKs  might  have  been  placed  where  the  sun  could 
get  at  them  in  order  to  extract  the  spirit  is  nega- 
tived both  by  the  finding  of  the  justices  in  tiie 
case  that  the  appellants  had  not  subjected  either 
of  the  casks  to  any  process  for  the  purpose  of 
extracting  spirits  from  the  wood,  and  by  the  way 
they  leave  the  question  to  the  court,  as  tney  speak 
of    spirit  which  has  "exuded"  from  the   cask 
"without    active  or  permissive  process   on  the 
part  of  the  appellants."     The  practice  of  these 
brewers  was  to  keep  the  whisky  casks  until  they 
had  three  empties,  and  then  send  them  back  to 
the  distillery,  as  their  premises  were  three  miles 
from  the  railway  station  and  the  three  casks 
filled  a  railway  track,  and  the  rum  casks  they 
kept  till    they    found    a   purchaser    for    them. 
The  magistrates  have  found  that  the  appellants 
did  nothing  whatever  to  extract  the  spirit,  but  by 
a  natural  process,  which  never  can  be  avoided, 
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after  the  cask  is  emptied  a  gradual  exndation  of 
gpirit  from  the  wood  will  ^o  on  and  some  small 
quantity  of  spirit  will  trickle  down  to  the  bottom 
of  the  cask.  This  section  applies  to  all  persons 
as  wel]  as  brewers,  and  therefore,  if  this  convic- 
tion is  right,  a  railway  company,  for  instance, 
would  be  liable  to  conviction  under  this  section, 
if  they  hapi)ened,  in  carrying  these  empty  casks, 
to  store  them  in  their  goods  yard  for  a  short  time 
and  if  one  of  the  casks  on  being  opened  was 
fomid  to  contain  a  small  quantity  of  spirits  which 
had  exuded  down  to  the  bottom  of  the  cask,  and 
no  person  would  be  safe  in  having  an  empty  cask 
of  this  kind  on  his  premises.  The  sidenote  of 
this  section  refers  to  '*  grogging/*  which  is  a  weil- 
biown  term  for  extracting  spirits  from  wood  by 
means  of  hot  water,  and  that  shows  the  intention 
of  the  Act.  There  are  no  decisions  in  the  English 
courts  on  this  section,  but  there  are  two  decisions 
in  the  Scotch  courts — ^namely.  Lord  Advocate  v. 
Steteart  (62  J.  P.  311)  and  Lord  A&oocaU  v.  Carse 
(62  J.  P.  472).  These  were  cases  of  "  groeging  " 
properly  so  called,  as  the  casks  were  dealt  with 
by  a  process — ^namely,  adding  water  with  the 
result  that  spirits  were  extracted — and  the  defen- 
dants were  convicted  and  fined  with  respect  to 
each  cask.  The  judgment  in  each  case  was 
ffiven  by  Lord  Stormonth-Darling,  and  he  says 
(at  p.  472) :  "  I  think  the  section  means  that,  if  a 
man  puts  liquid  into  a  cask  and  leaves  it  there, 
with  the  effect  of  extracting  spirit  from  the  wood, 
and  does  so  with  knowledge  oi  the  effect,  he  is  to 
be  held  guilty  of  a  contravention  "  of  the  section. 
Those  cases  do  not  bear  directly  on  the  present 
point  If  the  spirits  in  this  case  were  extracted 
m  contravention  of  the  section,  then,  by  sub- 
sect.  3,  they  would  be  spirits  unlawfully  kept 
within  the  Spirits  Act  1880,  and  the  casks  would 
be  liable  to  forfeiture,  so  that  the  only  protection 
the  person  could  have  would  be  by  sending  the 
empty  casks  off  his  premises  at  once.  There  is 
no  offence  under  the  section  unless  there  is  some 
process  deliberately  loading  to  "  grogging/' such 
as  deliberately  leaving  the  cask  to  chemical  or 
some  other  action  or  by  adding  water  or  some 
other  agents  by  which  the  spirit  is  actually  drawn 
out  from  the  wood. 

Sir  EdbeH  B.  Finlay  (A...G.)  (Rowlait  with  him) 
for  the  respondent. — The  words  of  the  section 
were  intended  to  cover  precisely  this  case.  The 
Legislature  were  dealing  with  a  very  common 
case  in  which  spirits  were  used  upon  which  no 
duty  had  been  paid,  and,  unless  the  words  upon 
which  this  prosecution  is  based  had  been  inserted, 
it  would  have  been  extremely  difficult  to  bring 
home  the  offence  which  it  was  found  necessary  to 
create  by  this  section,  and  which  was  created  for 
the  first  time  by  this  section.  With  regard  to  the 
term  "  grogging,"  it  is  said  that  it  consisted  in 
adding  water  to  the  cask  and  so  extracting  tne 
spirits  from  the  wood;  but  I  am  told  that  the 
true  origin  of  the  phrase  is  that  the  cask,  being 
bunged  up,  is  put  in  the  sun ;  then  the  spirit 
which  was  in  the  wood  evaporated,  the  cask  was 
either  removed  to  a  cool  place  or  was  cooled  when 
night  came  on,  the  spirit  was  condensed  and 
collected  at  the  bottom  of  the  cask,  and  the  person 
who  had  access  to  the  spirit  used  it  as  grog.  The 
term  "  grogging  "  is  now  applied  to  any  process 
by  which  the  spirit  is  extracted  from  the  wood, 
and  is  not  confined  to  extracting  it  from  the  wood 
by  the  agency  of  wator.    What  the  Legislature 
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intended  was  to  prevent  that  being  done,  and, 
having  regard  to  the  great  difficulty  in  bringing 
home  the  actual  commission  of  the  offence,  to 
impose  the  penalty  where  the  possession  existed. 
The  words  of  the  section  show  tnat.  These  words 
are,  **  or  any  spirite  extracted  from  the  wood  of 
any  cask."  It  does  not  say  "  any  spirits  which 
have  been  extracted  from  a  cask  subjected  as 
aforesaid  to  this  process."  The  language  is 
simplified  for  the  very  purpose  of  hitting  every 
case  where  the  spirite  have  in  fact  come  out  of 
the  wood — that  is,  have  been  extracted — and  thev 
render  the  person  liable  on  whose  premises  such 
spirits  are  found,  whether  he  knew  it  or  not,  as 
the  whole  object  of  the  enactment  was  to  prevent 
the  possession  of  spirite  drawn  out  from  the  wood 
in  that  way.  [Cha.nnbll,  J. — ^Does  not  the  ques- 
tion turn  on  the  word  "extracted"?  Does  that 
term  cover  spirit  that  has  flowed  out  without  any- 
thing being  done  to  bring  it  out  P]  Yes ;  and 
it  is  "  extracted "  whether  the  person  intended 
it  or  not,  because  he  has  done  that  which  by 
the  operation  of  natural  causes  produces  the  same 
effect.  The  person  extracte  it  so  soon  as  he  does 
an  act  which  leaves  no  more  to  be  done  to  get  the 
spirit  out.  Here  what  was  done  was  such  that 
without  anything  further  being  done  by  anybody, 
but  merely  by  the  operation  of  natural  causes, 
this  result  inevitebly  follows,  as  exudation  must 
take  place.  There  was  no  charge  against  the 
appellante  that  they  did  this  for  the  purpose  of 
getting  the  spirite.  The  charge  was  that  some- 
body did  that  which  inevitebly  produced  this 
effect,  and,  if  so,  the  spirite  had  been  extracted, 
and  if  a  servant  did  this  with  a  cask  on  his 
master's  premises,  then  the  master  could  be  fined 
because  he  would  be  in  possession  of  spirite  which 
had  been  so  extracted.  The  further  note  sent  up 
by  the  magistrates  is  really  no  addition  to  the  case 
as  steted,  and,  if  they  meant  that  this  was  an 
innocent  putting  of  the  casks  in  the  sun,  the  case 
ought  to  be  sent  back  for  a  more  explicit  finding 
as  to  that.  We  ought  to  know  whether  or  not 
they  found  as  a  fact  that  those  who  put  the  casks 
there  did  not  know  that  in  the  ordinary  course 
spirite  would  evaporate  and  then  condense  in  the 
casks  owing  to  the  operation  of  natural  law.  I 
put  these  two  points :  First,  that  if  the  spirite  had 
in  fact  been  extracted,  that  is  enough — that  is  to 
say,  if  the  cask  being  put  under  such  circum- 
stances that  the  spirit  evaporated  and  then  con- 
densed when  it  got  cool,  then  that  is  a  case  of 
extraction,  whether  it  was  done  intentionally  with 
that  object  or  not ;  secondly,  in  the  circumstances 
of  this  case  it  must  be  teken  that  somebody 
intended  this  result  to  follow.  The  cases  of  Lord 
Advocate  v.  Stewart  (u6i  ev/p.)  and  Lord  Advocate 
V.  Caree  {uhi  sup.)  are  not  much  in  point,  as 
there  admittedly  water  was  applied  to  extract  the 
spirite.  The  case  of  Beg,  v.  Woodrow  (15  M.  & 
W.  404),  reported  as  Beg.  v.  Wood/ruffe  (7  L.  T. 
Bep.  O.  S.  115),  is  precisely  in  point.  There  a 
retail  dealer  in  tobacco  was  convicted  under 
sect  3  of  the  Tobacco  Act  1842  (5  &  6  Yict.  c.  93) 
for  having  adulterated  tobacco  in  his  possession, 
although  m  fact  he  did  not  know  and  had  no 
cause  to  suspect  that  it  was  so.  The  judgmente 
of  Pollock,  G.B.,  Parke  and  Aiderson,  BB.  show 
that  if  a  person  is  in  possession  of  the  articles- 
knowing  that  he  has  possession  of  it — as  the 
appellant  was  in  this  case,  and  that  article  falls 
within  the  terms  mentioned  in  the  stetute— in 
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that  case  adulterated  tobaoco,  in  this  case 
extracted  spirits — then  there  is  no  question  but 
that  the  offence  is  proved. 

Bruce  Williamson  in  reply.  —  The  case  finds 
expressly  that  the  casks  were  placed  where  they 
were  in  the  ordinary  course  of  business  to  await 
removal  or  disposal,  and  that  finding  absolutely 
negatives  any  intention  on  the  part  ox  the  appel- 
lants, or  their  servants,  or  anybody  else  who  had 
control  of  the  casks,  to  put  them  in  that  position 
and  leave  them  there  for  the  purpose  of  encourag- 
ing the  exudation  of  the  spirit  from  the  wood. 
The  whole  question  turns  on  the  meaning  of  the 
word  "extracted."  Extraction  does  not  mean 
exudation,  and  spirits  which  merely  exude  in  this 
way  cannot  be  said  to  be  extracted  from  the 
wood.  The  section  is  homogeneous,  and  is  dis- 
tinctly aimed  at  three  things — first,  the  process ; 
secondly,  the  casks  which  have  been  so  treated  by 
the  process ;  aud,  thirdly,  the  spirits  which  are  the 
results  of  the  process,  and  which  are  found  on  the 
premises  of  the  person  who  resorts  to  the  process, 
or  who  has  them  on  his  premises. 

Lord  Alybbstone,  C.J. — I  am  of  opinion  that 
this  appeal  must  be  allowed.  The  first  point  is 
the  construction  of  the  section  itself.  Now,  the 
offence  created  by  this  section  is  a  criminal 
offence,  and  a  serious  offence  of  course,  having 
regard  to  the  fine  inflicted  of  501.  The  section 
de^s  in  the  first  place  with  subiecting  any  cask 
to  any  process  for  the  purpose  oi  exti  acting  any 
spirits  absorbed  in  the  wood.  Extracting  in  its 
natural  meaning  I  understand  to  be  drawing  out, 
not  exuding  naturally,  or  sweating,  but  drawing  a 
substance  out,  and  it  is  a  process  for  the  purpose 
of  extracting  the  particular  subs  banco.  Then  '*  if 
a  person  has  on  his  premises  any  cask  which  is 
being  subjected  to  any  such  process,''  there  is  no 
difficulty  about  that,  the  words  are  the  same 
as  in  the  previous  part  of  the  section — *'or 
any  spirits  extracted  from  the  wood  of.  any 
cask  " — it  is  contended  by  the  learned  Attorney- 
Greneral  that  that  means  exuding  in  fact,  or 
having  exuded  in  fact  by  atmospheric  or  climatic 
influences,  whether  subjected  to  a  process  or  not. 
I  think  that  is  not  so,  and  I  further  think 
that  that  proposition  is  negatived  by  the  use 
of  the  same  or  corresponding  language  in  sub- 
sect.  3.  "  All  spirits  extracted  in  contraven- 
tion of  this  section" — that  means  extracted  by 
something  which  the  section  forbids — "  shall  bie 
deemed  to  be  spirits  unlawfully  kept  or  deposited 
within  the  meaning  of  the  Spirits  Act  1880,  and 
every  cask  which  is  being  subjected  to  any  such 
process,  or  which  being  upon  premises  upon  which 
spirits  so  extracted" — ^that  means  extracted  in 
contravention  of  this  section — "  are  found  has  been 
subjected  to  any  such  process,  shall  be  forfeited." 
I  therefore  come  to  the  conclusion  that  the 
section  did  not  mean  to  include  as  an  offence  the 
innocent  possession  of  spirits  wbich  had  exuded 
without  any  active  or  permissive  process  to  lead 
to  the  extraction  of  the  spirits.  Now,  when  the 
case  was  before  us  in  the  first  instance  the  fact 
that  the  appellants  had  not  used  an  active  or 
permissive  process  was  negatived,  but  it  was  sug- 
gested very  properly  by  the  learned  Attorney- 
Gleneral  that  their  servants  might  have  known 
all  about  it,  and  accordingly  the  case  went  back, 
and  the  further  case  fiuds  two  things  which  I 
think  are    very  important,  first,  that  the    casks 


were  placed  to  await  removal  or  disposal; 
secondly, "  that  neither  the  appellants  nor  their 
servants  or  agents  had  subjected  the  said  casks 
or  either  of  them  to  any  process  for  the  purpose 
of  extracting  spirits  from  the  wood  thereof. '  I 
understand  that  to  negative  the  suggestion  with 
regard  to  the  servants,  and  to  put  the  servants  in 
the  same  position  as  the  appellants.  I  only  wish 
to  add  one  further  observation  upon  the  facts  as 
stated,  which,  I  think,  make  the  meaning  clear. 
Everything  in  the  case,  I  think,  negatives  any 
knowledge  or  process  intentionally  applied,  or 
applied  with  knowledge  to  make  the  stuff  exude, 
or  to  extract  it.  The  casks  were  placed  in  a  ^lace 
screened  from  the  sun,  although  it  was  admitted 
that  sometimes  the  sun  would  reach  them.  They 
were  there,  one  for  the  purpose  of  being  delivered 
to  the  distillery,  and  the  ower  for  the  purpose  of 
being  sold,  and  the  spirits  are  not  found  having 
been  taken  out  of  the  casks,  but  are  found  by  the 
Excise  officer  in  the  casks  in  the  place  they  were 
put  in.  The  case  would  be  a  very  different  case 
if  the  result  had  been  that  the  spirit  had  been 
taken  out  and  used,  and  I  think  there  is  a  great 
deal  in  the  argument  used  by  counsel  for  the 
appellants  that  if  some  limit  is  not  to  be  put  on 
the  meaning  of  the  word  "  extracted  "  a  person  who 
is  in  possession  of  a  cask  innocently  upon  which 
the  sun  plays,  which  causes  the  stuff  to  exude  from 
the  wood,  would  be  liable  to  a  penalty  under  the 
section.  I  am  of  opinion  that,  adopting  the  con- 
struction which  I  put  upon  the  word  "  extracted," 
which  means  not  exuding,  but  extracting  the 
spirit  by  some  process,  either  a  natural  pro- 
cess or  an  artificial  process,  that  there  was  no 
offence  committed  here,  and  I  think  any  inference 
from  the  fact  that  the  spirits  had  come  out  of 
the  wood  and  were  in  the  cask  is  negatived  by 
the  finding  of  the  magistrates  both  in  the  original 
case  and  in  the  present  case.  I  think,  ther^ore, 
this  appeal  should  be  allowed. 

Wills,  J. — I  have  come  to  the  same  conclusion. 
The  case  is  nob  at  all  free  from  difficulty,  and 
many  suggestions  may  be  made  to  show  that 
either  on  the  one  hand  or  the  other  inconveniences 
or  an  injubtice  may  follow  upon  whatever  deci- 
sion is  given.  The  decision  which  we  give  here 
may  possibly  leave  it  open  to  people  to  put  these 
things  where  they  know  the  spirit  will  be  extracted 
from  the  casks  without  it  being  possible  to  con- 
vict them  of  any  offence  under  this  section.  On 
the  other  hand,  very  great  inconvenience,  as  has 
been  pointed  out  by  counsel  for  the  appellants, 
would  arise  if  a  contrary  meaning  were  given  to 
the  word  "extract,"  and  ic  would  undoubtedly 
subject  the  carrier  or  a  railway  company,  and  so 
on,  to  prosecutions  if  these  casks  should  remain 
in  the  warehouse  or  on  the  premises  of  the 
railway  company  for  a  sufficient  length  of  time 
for  exudation  to  take  place.  Therefore  it  is  not 
a  case  in  which  one  can  judge  much  what  the 
construction  should  be  with  reference  to  the 
consequences  of  it.  It  seems  to  me  the  conse- 
quences are  not  unfairly  balanced  on  the  one  side 
or  the  other,  and,  if  that  is  so,  there  is  no  other 
ground  than  that  the  natural  meaning  of  the 
lauxuage  is  the  best  guide,  and  the  first  guide 
that  ought  to  be  resorted  to.  Now,  '*  extract "  in 
all  ordinary  understanding,  I  think,  means  some- 
thing more  than  exude,  and  I  think  if  it  should 
be  felt  that  there  is  any  serious  inconvenience  to 
the  Revenue  in  the  construction  which  we  are 
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pnttiiig  upon  this  seotion,  the  proper  remedy  is 
for  the  GK>veniment  to  go  to  Parliament  and  to 
get  the  word  **  exude/'  or  some  word  of  that  kind, 
put  into  the  Act,  so  that  there  may  be  no  donbt 
about  it.  But  I  think  it  would  be  straining  an 
enactment,  which  is  a  criminal  enactment  after 
all,  to  saj  that  such  a  word  as  "  extract "  really 
covers  that  which  is  merely  exudation,  and  there- 
fore I  come  to  the  same  conclusion  as  my  Lord. 

Ohankxll,  J. — I  am  of  the  same  opinion,  and 
I  think  the  words  are  quite  clear.  There  is  a 
little  difficulty  in  this  particular  case  in  saying 
whether  or  not  the  facts  bring  the  appelmnte 
within  the  statute,  because  I  think  there  is 
no  doubt  that  if  somebody  in  the  employment, 
for  instance,  of  the  appellants,  without  any 
knowledge  on  the  part  of  the  appellants  at  all, 
had  put  these  casks  in  a  place  where  they  could 
get  a  little  sun  upon  them  instead  of  being 
entirely  in  the  shade,  knowing  that  the  effects  of 
that  would  be  to  bring  out  some  of  the  spirits, 
then  the  spirits  would  have  been  extracted,  and  it 
would  not  signify,  under  the  words  of  this  section, 
whether  they  would  have  been  extracted  by  the 
appellants — ^they  would  be  extracted  and  not 
merely  exuded,  and  consequently  the  appellants 
would  be  liable  to  be  convicted.  That  is  thft 
point  upon  which  we  sent  the  case  back.  I  do 
not  know  whether  the  magistrates  heard  any 
further  evidence,  or  whether  they  sent  it  back  to 
us  upon  the  former  evidence,  possibly  they  had 
not  their  attention  directed  very  fully  to  this 
point,  and  they  were  unable  to  decide  the  object 
of  the  particular  individual  or  person,  or  whoever 
it  was  on  the  premises,  who  actually  put  the  casks 
there ;  consequently  they  came  to  the  conclusion, 
and  have  returned  it  to  us,  that  it  was  not  done 
intentionally  by  anybody.  That  bein^  so,  it 
seems  to  me  the  statute  does  not  apply.  I  should 
think  our  decision  that  it  is  not  necessary  that 
the  persons  in  whose  possession  it  was,  should 
themselves  have  been  parties  to  the  extraction, 
would  be  enough  to  satisfy  the  purposes  of  the 
Crown  in  all  oi^inary  cases,  and  that  most  likely 
when  they  are  prosecuting  in  another  case,  and 
point  out  to  the  tribunal  that  a  man  who  knows 
anything  about  these  things  must  know  the  effect 
of  putting  a  cask  in  the  sun,  they  will  probably 
be  able  to  prove  in  any  other  case  in  point  of  fact 
that  it  was  extracted,  although  they  have  not 
proved  it  in  this.  ^^^^^^  ^^^^^  ^^^  ^^^^ 

Solicitors  for  the  appellants,  Ctmliffea  and 
Davenport,  for  J.  O.  Wuson,  Ornsby,  and  Cadle, 
Durham. 

Solicitor  for  the  respondent,  The  SoUcUor  of 
iTdand  Revenue. 
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(Before  the  Lobd  Chancellob  (Halsbury), 
Lords  Macnaqhtbn,  Shand,  Bobbbtson, 
and  LiNDLBY.) 

laoE  17.  Shann  and  othebs.  (a) 

ON  APPEAL  FBOM  THB  COUBT  OF  APPEAL  IN 

ENGLAND. 

Licensing  law — Licence — Beerhouse — Value  of 
premiaee — Licensing  Act  1872  (35  &  36  Viet. 
c.  94),  8,  45. 

The  conditions  as  to  annual  value  prescribed  by 
sect.  45  of  the  Licensing  Act  1872  do  not  apply 
to  a  house  which  was  licensed  at  the  time  of  the 
passing  of  that  Act,  even  if  the  then  existing 
licence  has  not  been  continiLOUsly  renewed. 

Judgment  of  the  Court  of  Appeal  reversed. 

Appeal  from  a  judgment  of  the  Court  of 
Appeal  (Collins,  M.It.  and  Mathew,  L.  J.,  Cozens- 
Hardy,  L.J.  dissenting),  reported  ante,  p.  1;  87 
L.  T.  Rep.  345 ;  (1902)  2  K.  B.  467,  who  had 
reversed  a  judgment  of  the  Divisional  Court  (Lord 
Alverstone,  C.J.  and  Lawrance,  J.),  reported  20 
Mag.  Cas.  235 ;  84  L.  T.  Rep.  656 ;  (1901)  2  K.  B. 
740,  upon  a  case  stated  by  quarter  sessions. 

The  appnellant  was  the  tenant  and  occupier  of 
the  Council  inn,  Hulme,  in  the  city  of  Manchester, 
and  the  respondents  were  the  justices  of  the 
peace  fo**  the  county  and  city  of  Manchester. 

The  question  arose  on  a  case  stated  by  the 
Court  of  Quarter  Sessions  of  the  county  of 
Lancaster,  by  whom  the  appellant's  application 
for  a  renewal  of  his  licence  was  refused.  This 
decision  was  reversed  by  the  King's  Bench 
Division. 

The  renewal  was  refused  on  the  ground  that  the 
house  was  not  of  sufficient  value  to  authorise  the 
justices  to  renew  the  licence. 

The  annual  value  was  found  in  the  case  to  be 
more  than  15Z.  but  lens  than  30Z.,  and  the  Court  of 
Quarter  Sessions  held  that  the  value  qualification 
prescribed  by  sect.  45  of  the  Licensing  Act  1872 
applied. 

The  inn  was  originally  licensed  for  the  sale  of 
beer  by  retail  to  be  consumed  on  or  o£E  the 
premises  in  1868,  and  the  licence  was  continuously 
renewed  until  1886. 

In  August  of  that  year  the  renewal  was  refused 
to  the  then  holder  of  the  licence,  who,  however, 
continued  to  carry  on  the  business  until  the  8th 
Oct.  1886,  when  he  yielded  up  possession  to  Jane 
Jackson.  She  then  became  the  new  tenant  and 
occupier,  but  did  not  then  obtain  any  licence  or 
transfer,  and  the  licence  for  the  current  year 
expired  on  the  10th  Oct. 

On  the  12th  Oct.  a  iicence  was  granted  to  her, 
and  the  licence  was  thenceforward  continuously 
renewed  until  the  2l8t  Sept.  1900,  when  it  was 
refused  by  the  justices.  This  refusal  was  the 
subject  of  the  present  appeal. 

Sect.  45  of  the  Act  of  1872,  so  far  as  material, 
is  in  the  following  words : 

Premises  to  whioh  at  the  time  of  the  paseio^  of  this 
Act  no  lioenoe  ander  the  Acts  reoited  in  the  Wine  and 
Beerhonse  Aot  1869  authorising  the  sale  of  beer  or  wine 
for  ooDsamption  thereupon  is  attached  shall  not  be  sub- 
jeot  to  any  of  the  provisions  now  in  foroe  prescribisg  a 

(a)  Beported  by  0.  £.  Maldsn,  Esq.,  BarriBter-»t-Law. 
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oertain  rent  or  value  or  rating  as  a  qoalifioation  for 
xeoeiying  any  snoh  licence.  PremiseB  not  at  the  time  of 
the  passing  of  this  Act  licensed  for  the  sale  of  any 
intoxicating  liquor  for  consumption  thereupon  shall  not 
be  qnalified  to  receive  a  licence  anthorising  such  sale 
unless  the  follow  iog  conditions  are  satisfied. 

One  of  these  conditions  is  that  in  a  place  of 
the  size  of  Manchester  the  value  must  be  SOI,  per 
annum. 

BufiM  Isaacs,  K.C.,  H.  Avory,  K.O.,  and 
Banaolph  appeared  for  the  appeUant  and  argued 
that  in  the  case  of  a  beerhouse  licensed  before 
1872  the  qualification  as  to  value  contained  in 
sect.  4<5  of  the  Licensing  Act  1872  did  not  apply, 
even  though  there  was  a  break  in  the  continuity 
of  the  licence.  The  contention  of  the  respondents 
is  based  on  the  decision  in  Freer  v.  Mv/rray  (71 
L.  T.  Bep.  444 ;  (1894)  A.  G.  576),  which  was  a 
decision  on  another  Act  of  Parliament,  and  does 
not  apply  to  this  case.  Beg,  v.  Mann  (27  L.  T. 
Rep.  847 ;  L.  Rep.  8  Q.  B.  235),  referred  to  by 
Collins,  M.B.  in  his  judgment,  is  really  an 
authority  in  favour  of  the  appellant. 

C.  A,  BusseU,  K.O.  and  T,  F.  Byrne,  for  the 
respondents,  contended  that  the  decision  of  the 
Court  of  Appeal  was  right.  The  argument  of  the 
appellant  amounts  to  this,  that  the  Act  of  1872 
created  a  class  of  houses  capable  for  all  time  of 
being  licensed.  There  is  no  such  thing  as  a 
"  licensed  house."  The  licence  is  to  the  individual, 
to  the  person  who  is  occupier  of  a  dwelling-house 
of  a  certain  value,  and  the  right  only  exists  as 
long  as  the  licensed  person  occupies  the  particular 
houpe,  subject  to  special  legislation  as  to  the 
transfer  of  licences.  No  licence  attaches  to  the 
house  per  se,  and  sect.  45  of  the  Act  of  1872  must 
be  read  with  reference  to  this  state  of  the  law.  The 
licence  having  once  lapsed,  no  new  licence  can  be 
granted  except  upon  the  conditions  imposed  by 
the  section.    See 

Eargreaves  v.  Dawson,  24  L.  T.  Bep.  428  ; 
Murray  v.  Freer,  68  L.  T.  Bep.  507  ;  (1893)  1  Q.  B. 
635. 

H,  Avory,  K.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : — 

The  LoBD  Chancbllob  (Halsbury).  —  My 
Lords :  I  think  it  unnecessary  to  discuss  lYter  v. 
Murray  {ubi  sup.),  which  waL  decided  in  this 
House,  because  it  appears  to  me  that  the  question 
which  we  have  to  determine  is  one  entirely  apart 
and  distinct  from  the  question  which  then  arose. 
I  am  myself  disposed  to  follow  almost  literally 
the  decision  of  Cozens-Hardy,  L.J.  The  question 
here,  and  the  only  question,  has  relation  to  the 
capacity  of  the  house  to  receive  a  licence.  The 
capacity  of  a  house  to  receive  a  licence  is  setUed 
by  the  Act  of  1840.  The  question  which  arises 
here  is  whether  that  capacity  to  receive  a  licence 
has  been  altered  by  the  Act  of  1872.  I  have  to 
look  at  both  statutes,  and  unless  I  am  able  to  fix 
an  incapacity  by  statute  upon  this  house  it  is 
obvious  that  the  capacity  to  receive  a  licence 
remains  where  it  was.  I  agree  with  Cozens- 
Hardy,  L.J.  that  there  are  no  words  which  render 
this  house  incapable  of  receiving  a  licence  except 
words  from  which  this  house  is  in  terms  excluded. 
The  result,  therefore,  must  be  that  the  capacity 
to  receive  a  licence  remains.  Apart  from  the 
(questions — somewhat  puzzling  and  difficult  ques- 
tions— that  arise  under  the  other  heads  ^ich 


have  been  brought  by  way  of  analogy  before 
your  Lordships,  it  appears  to  me  that  upon 
the  most  ordinary  principles  of  construction  we 
are  bound  to  construe  these  words  as  we  find 
them;  and,  as  the  learned  counsel  very  justly 
said,  there  is  no  justification  here,  where  tlie 
language  is  clear  and  unambigpuous,  for  intro- 
ducing any  other  words  into  the  statute  than 
those  which   we   find  there.    As   a   matter  of 

Seneral  principles  of  construction  I  very  much 
eprecate  going  outside  the   language   of   the 
statute  to  mid  some  meaning  for  the  words  other 
than  that  which  the  words  themselves  in  their 
ordinary  and  natural  construction  suggest.    At 
the  time  of  the  passing  of  the  Act,  for  some 
reasons  (whether  good  or  bad  reasons  is  imma- 
terial)   the    Legislature    thought    it    right   to 
draw  a  distinction  between  two  different  sets 
of  houses,   not  as  regards   the  jurisdiction   of 
the  magistrates    in  judging  in   respect  of  the 
ffoodness    or   badness    of    the   tenant,  or   his 
fitness  or  unfitness,  or  of  there  being  a  want  in 
the  neighbourhood   of   licensed    houses,   but   a 
distinction  in  respect  of  the  material  construction 
of  the  houses  themselves.    The  Legislature  deter- 
mined  that  there  should  be  two  classes  of  houses, 
one  of  which  should  be  capable  of  reoeivinff  a 
licence  if  the  magistrates  thought  fit,  and  the  o&er 
not.    The  simple  question  before  us  in  this  appeal 
is.  Within  which  of  those  classes  does  this  noose 
come  P   It  appears  to  me  to  be  almost  impossible 
to  argue  that,  without  introducing  a  considerable 
number  of  qualifying  words  into  the  language  of 
the  statute,  you  can  say  that  this  house  is  dis- 
qualified from  receiving  a  licence  if  the  magis- 
toites  so  think  fit.    Under  these  circumstances* 
and  for  the  reasons  which  I  have  ^ven,  I  agree 
with  Lord  Alverstone,  O.J.  and  Lawrance,  J.  and 
Cozens-Hardy,  L.  J.,  and  disagree  with  the  learned 
judges  who  have  taken  the  opposite  view.    The 
only  ohJeotion  which  I  entertain  to  the  language 
of  the  Lord  Chief  Justice  in  giving  his  judgment 
is  this:  The  Lord  Chief  Justice  seems, in  some 
way  or  other,  to  try  to  get  over  the  interval  of 
two  days  by  saving  that  it  was  a  substantial 
continuance.    Now,  if  it  was  necessary  to  have  a 
continuity  of  the  licence  there  was  no  such  con- 
tinuity; it  cannot  be  denied  that  there  was  a 
complete  break.    But  the  view  which  I  entertain 
of  this  case  is  that,  notwithstanding  the  complete 
break,  the  language  of  sect.  45  of  the  Act  of 
1872  is  too  clear  to  admit  of  doubt  that  this 
house  was  qualified  within  the  meaning  of  that 
section.    I  move  your  Lordships  that  the  judg- 
ment  of   the    Court   of    Appeal    be     reversed, 
andthe  judgment  of  the  King's  Bench  Division 
restored. 

Lord  Magnaohtbn. — My  Jjords :  I  am  of  the 
same  opinion.  The  construction  adopted  by 
Collins,  M.B.  and  Mathew,  L.J.  may  produce  a 
more  reasonable  result,  and  one  more  in  harmony 
with  the  course  of  legislation  on  this  subject,  but 
the  language  of  the  Act  seems  to  me  too  dear  to 
admit  of  that  construction.  The  second  clause 
of  sect.  45  of  the  Act  of  1872  appears  to  divide 
houses  in  regard  to  which  an  application  for  a 
licence  may  be  made  into  two  classes:  First, 
those  in  regard  to  which  a  licence  was  current  at 
the  time  of  the  passing  of  the  Act  of  1872;  and, 
secondly,  those  in  regard  to  which  no  such  licence 
was  then  current.  As  regards  the  second  class, 
the  standard  of  value  was  to  be  raised,  while  the 
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houses  in  the  former  olass  were  left  as  the;^  were, 
and  to  have  the  benefit  of  the  old  standard.  I  do 
not  think  that  the  deoision  of  this  House  in  Freer 
T.  Murray  {ubi  stip,)  compels  your  Lordships  to 
depart  from  the  literal  meaning  of  the  words  in 
the  second  clause  of  sect.  45,  or  to  introduce 
words  which  are  not  there. 

Lord  Shand. — My  Lords :  I  am  of  the  same 
opinion.  I  only  desire  to  say  that  I  construe  the 
statutes  as  your  Lordships  have  done,  and  I  there- 
fore come  to  the  same  result. 

Lord  BoBEBTBON.  —  My  Lords :  I  entirely 
ame.  The  section  seems  to  me  to  be  perfectly 
plain  in  its  terms,  and  to  fix  the  date  without 
reference  to  the  continuance  of  the  licence  down 
to  a  certain  time.  It  may  be  expedient  or  not  to 
fix  a  date  which  may  now  have  come  to  be  pretty 
remote  for  the  determininff  of  the  conditions 
under  which  a  house  shall  oe  disqualified;  but 
the  conclusion  is  not  a  yery  formidiable  one,  for 
the  discretion  of  the  magisl^tes  remains,  and  all 
that  is  done  is  to  leave  this  class  of  houses  qu^- 
fied  to  receive  the  consideration  of  the  magis- 
trates as  under  the  Act  of  1840.  The  argument  of 
the  respondents  really  rested  upon  two  grounds : 
First,  it  was  argued  that,  a  licence  being  per- 
aonaL  it  was  necessary  to  consider  the  continuance 
of  a  licence  in  order  to  give  effect  to  the  statute, 
but  the  Act,  in  several  of  its  sections  other  than 
that  which  we  are  now  considering,  expressly 
speaks  of  houses  as  being  qualified  as  well  as  of 
indiviiuals  being  qualified,  and  of  houses  being 
disqualified  as  well  as  of  individuals  being  dis- 
qualified. The  other,  and  the  main,  ground  upon 
which  the  respondents'  argument  was  rested  was 
the  ju^ment  of  this  House  under  another  section 
of  a  di&rent  Act.  I  understand  the  theory  upon 
which  that  decision  was  pronounced,  and  I  have 
only  to  say  that  the  phraseology,  upon  which 
everything  turns,  whion  was  uMd  in  that  case 
does  not  occur  in  the  present  instance,  and 
accordingly  your  Lordships  are  entirely  free  to 

S've  effect  to  the  plain  terms  of  the  Act  now 
fore  you. 

Lord  LiNDLBY. — Idj  Lords :  I  am  entirely  of 
the  same  opinion.  When  the  Act  of  187^  is 
looked  at,  and  when  the  language  of  that  Act  and 
the  language  of  the  Act  of  1869  are  compared,  it 
appears  to  me  that  the  case  of  Freer  v.  Murray 
{in  «up.)  cannot  be  safely  said  to  be  applicable 
at  alL  The  language  of  sect.  45  of  the  Act  of 
1872  runs  thua  —  it  is  awkwardly  expressed: 
''Premises  not  at  the  time  of  the  passing  of  this 
Act  licensed  for  the  sale  of  any  intoxicating 
liqnor  for  consumption  thereupon  shall  not  be 
qualified  to  receive  a  licence  authorising  such 
nle  unless"  certain  "conditions  are  satisfied." 
Now,  unless  it  can  be  said  that  this  house  was  at 
the  time  of  the  passing  of  the  Act  an  unlicensed 
house,  that  provision  cannot  possibly  apply.  I 
agree  with  counsel  for  the  respondents  that,  in 
oonatruing  sect.  45,  yon  must  also  look  at  the 
definition  of  a  "  house."  But  what  we  have  got 
here  is  a  house  which  was  licensed  in  1872  and 
was  licensed  at  the  time  when  the  renewal  was 
applied  for.  Construing  sect.  45  and  the  defini- 
tum  clause  together,  it  appears  to  me  impossible 
to  say  that  this  house  is  one  of  those  in  which 
the  condition  as  to  extra  value  has  to  be  complied 
with.  Then  we  come  back  to  this  question :  Does 
that  break  which  unquestionably  occurred  in  1886 


render  this  house  an  unlicensed  house  ever  since  P 
I  cannot  so  regard  it.  There  may  have  been 
some  irregularity,  there  may  have  been  some 
oversight,  there  may  have  been  even  a  technical 
want  of  jurisdiction;  but  a  house  which  was 
licensed  in  1868,  and,  with  the  exception  of  two 
days  in  1886,  has  been  licensed  ever  since,  cannot^ 
to  my  mind,  be  treated  as  an  unlicensed  house  in 
1872.  The  problem  which  we  have  to  solve  now 
did  not  arise  in  Freer  v.  Murray.  In  that  case 
the  house  had  not  a  licence  when  the  renewal 
was  applied  for.  The  effect  of  a  break,  followed, 
as  in  this  case,  by  a  succession  of  new  licences  or 
renewals,  was  not  before  the  House  on  that 
occasion,  and  had  not  to  be  considered.  The 
case  was  a  simple  one  of  a  new  licence.  Here 
there  was  a  licence  both  when  the  Act  passed  and 
when  application  was  made  for  a  renewal:  the 
difference,  to  my  mind,  is  manifest. 

Judgment  appealed  from  reversed.    Judgment 
of  the  King's  Bench  Diffision  restored. 

Solicitors  for  the  appellant,  B.  B,  Wheatley, 
Son,  and  Daniel,  for  Cobbett,  Wheeler,  and  Cobbett, 
Manchester. 

Solicitors  for  the  respondents,  Crowders,  Vizard, 
and  Oldham,  for  Eochin,  Baby,  and  Beckton, 
Manchester. 
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Liability  of  promoters  of  undertaking  to  m^ke 
good  deficiency — Lands  Clauses  Consolidation 
Act  1845  (8  i  9  Vict.  c.  18),  s.  13S— London 
Government  Act  1899  (62  &  63  Viet.  c.  14),  «.  10» 
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By  sect.  133  of  the  Lands  Clauses  Consolidation 
Act  1845,  if  the  promoters  of  an  undertaking 
become  possessed  by  virtue  of  the  Act  or  the 
special  Act  of  any  umds  charged  loith  land  tax 
or  liable  to  be  assessed  to  the  poor's  rate,  they 
shall,  until  the  works  are  completed  and  OLSsessed 
to  such  land  tax  or  poor's  rate,  "  be  liable  to 
make  good  the  deficiency  in  the  several  assess- 
mentsfor  land  tax  and  poor's  rale  by  reason  of 
such  lands  having  been  taken  for  the  purposes  of 
the  works.'* 

By  sect.  20  cf  the  Elementary  Edu^Mtion  Act  1970,^ 
as  am,ended  by  sect,  15  of  the  Act  of  1873,  it  was 
enacted  that,  loith  respect  to  the  purchase  of 
lands  by  school  boards  for  the  purposes  of  those 
Acts,  the  Lands  Clauses  Consolidation  Acts 
should  be  incorporated,  and  that  the  promoters 
of  the  undertaking  shotUd  mean  the  school  board. 

By  sect.  10,  sub.  sect.  2,  of  the  London  Govern- 
ment Act  1899  the  general  rate  and  the  poor 
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rate  are  to  he  assessed,  made,  and  levied  together 
by  the  borough  council  as  one  rale,  to  be 
termed  "  the  general  rate,"  and  which  is  to  be 
assessed,  m^ade,  collected,  and  levied  as  if  it  were 
the  poor  rate. 

By  reason  of  the  compulsory  taking  of  lands  in 
London  by  the  school  board  since  the  coimng 
into  operation  of  the  Act  of  1899  there  was  a 
deficiency  in  the  general  rate. 

Held,  that  the  school  board  were  not  liable  to  make 
good  to  the  borough  couTicil,  in  whose  district  the 
lands  taken  were  situate,  the  whole  of  the 
deficiency  in  the  general  rate,  but  only  such  por- 
tion  thereof  as  arose  wi€h  respect  to  that  part  of 
the  general  rate  which  represented  the  poor  rate, 

Parmer  v.  London  and  North- Western  Railway 
Company  (59  L.  T.  Bep,  542 ;  20  Q.  B.  IHv.  788) 
distinguished. 

Decision  of  Wright,  J,  (20  Mag.  Gas.  681 ;  87  L,  T. 

Bep.  177)  affirmed. 
This  action  was  brought  by  the  Mayor,  Alder- 
men, and  Councillors  of  the  Metropolitan  Borough 
of  Islington  (hereinafter  called  "  the  council ") 
against  the  School  Board  for  London  (hereinafter 
called  "the  board")  for  (1)  a  declaration  that 
under  the  Lands  Clauses  Consolidation  Act  1845 
and  the  London  Qovernment  Act  1899  the  school 
board  ought  to  make  good  to  the  council  the 
deficiency  in  the  assessment  to  the  general  rate  as 
defined  by  the  last-mentioned  Act  on  the  house  and 
lands  known  as  No.  7,  Bamsbury-park,  in  the 
metropolitan  borough  of  Islington,  by  reanon  of 
such  premises  having  been  taken  and  used  for  the 
purposes  of  the  works  of  the  board,  until  the 
worKs  shall  be  completed  by  the  board  and  assessed 
to  8uch  rate ;  (2)  the  sum  of  5Z.  7s,  7d.,  being  the 
second  instalment  of  a  general  rate  made  the 
28th  Sept.  1901  for  the  period  ending  the  25th 
March  1902,  and  payable  on  the  1st  Jan.  1902. 

The  parties  ^concurred  in  stating  the  following 
case  for  the  opinion  of  the  court  pursuant  to 
Order  XXXIV.,  r.  1  :— 

By  sect.  133  of  the  Lands  Clauses  Consolidation 
Act  1845  (8  &  9  Vict.  o.  18)  it  is  provided  as 
follows : 

And  be  it  enacted  that  if  the  promoters  of  the  onder- 
taking  become  poBBessed  by  virtue  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  of  any  lands 
charged  with  the  land  tax,  or  liable  to  be  aeeeBsed  to  the 
poor's  rate,  they  shall  from  time  to  time  nntil  the  works 
■hall  be  completed  and  asseBBed  to  snoh  land  tax  or 
poor's  rate  be  liable  to  make  good  the  deficiency  in  the 
several  aseesBmentB  for  land  tax  and  poor's  rate  by  reason 
of  Bnoh  landB  having  been  taken  or  need  for  the  purposes 
of  the  worke,  and  anoh  deficiency  shall  be  computed 
according  to  the  rental  at  which  snch  lands,  with  any 
building  thereon,  were  valued  or  rated  at  the  time  of  the 
passing  of  the  special  Act;  and  on  demand  of  such 
deficiency  the  promoters  of  the  undertaking,  or  their 
treasurer,  shall  pay  all  such  deficiencies  to  the  collector 
of  the  said  assessments  respectively ;  nevertheless,  if  at 
any  time  the  promoters  of  the  undertaking  think  fit  to 
redeem  such  land  tax,  they  may  do  so  in  accordance  with 
the  powers  in  that  behalf  given  by  the  Acts  for  the 
redemption  of  the  land  tax. 

By  sect.  20  of  the  Elementary  Education  Act 
187()  (33  &  34  Vict.  c.  76),  as  amended  by  sect.  15 
of  the  Elementary  Education  Act  1873  (36  &  37 
y  ict.  c.  86),  it  is  enacted  that : 

With  respect  to  the  purchase  of  land  by  school  boards 

or  the  purposes  of  this  Act  the  following  provisions 

ahall  have  effect ;  that  is  to  say :  (1)  The  Lands  Clauses 


Consolidation  Act  1845,  and  the  Acts  amending  the 
same,  shall  be  incorporated  with  this  Act  except  the 
provisions  relating  to  access  to  the  special  Act ;  and  in 
construiog  those  Acts  for  the  purposes  of  this  section 
the  special  Act  shall  be  construed  to  mean  the  Aoc  oaii< 
firming  an  order  of  the  Education  Department  for  the 
purchase  of  land,  together  with  the  Elementary  Edaoa. 
tion  Act  1870,  and  the  promoters  of  the  undertaking 
shall  be  construed  to  mean  the  school  board,  and  land 
shall  be  construed  to  mean  any  right  over  land.  (2)  The 
school  board  before  putting  in  force  any  of  the  powen 
of  the  Lanes  Clauses  Consolidation  Acta  with  reapwt 
to  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement  shall  give  the  notices  prescribed  by  seotion 
twenty  of  the  Elementary  Education  Act  1870,  and  hy 
the  same  section  the  Education  Department  may  make 
an  order  authorising  the  school  bcMwd  to  put  in  foroe 
with  reference  to  the  land  referred  to  in  such  order  the 
powers  of  the  Lands  Clauses  Consolidation  Act  1845 
and  the  Acts  amending  the  same  with  respect  to  the 
purchase  and  taking  of  land  otherwise  than  by  agree- 
ment ;  but  no  such  order  is  to  be  vaHd  until  it  is  con- 
firmed by  Parliament. 

By  sect.  15  of  the  Elementary  Education  Act 
1873  it  is  enacted  that  for  the  purpose  of  the 
purchase  of  land  otherwise  than  by  agreemont 
under  sect.  20  of  the  principal  Act,  the  Act  ocui- 
firming  an  order  of  the  Education  Department 
for  such  purchase  together  with  the  prindpal 
Act  shall  be  deemed  to  be  the  special  Act. 

By  a  provisional  order,  duly  made  and  con- 
firmed by  the  Education  Department  Provisional 
Order  Confirmation  (London)  Act  1898  (61  &  G2 
Yict.  0.  cciv.),  after  sect  20  of  the  Elementaiy 
Education  Act  1870  had  been  complied  with,  the 
Education  Department  ordered  that  the  board  be 
authorised  to  put  in  force  the  powers  of  the  Lands 
Clauses  Consolidation  Acts  for  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement  with 
reference  to  (inter  alia)  the  premises  known  as 
No.  7,  Bamsbnry-park  aforesaid. 

On  the  12thDec.  1900  the  board,  under  the  powen 
conferred  by  the  above  order,  became  possessed 
of  the  premises,  which  consisted  of  a  private 
dwelling-house  and  garden,  which  were  then  liable 
to  be  assessed  to  the  poor  rate,  and  were  not 
exempt  from  that  or  any  rate  or  liable  to  be 
assessed  thereto  at  a  less  amount  than  other  here- 
ditaments, and  in  respect  thereof  the  board  became 
the  jpromoters  of  an  undertaking  within  the 
meamng  of  sect.  133  of  the  Lands  Clauses  dm- 
solidation  Act  1845,  and  the  Confirmation  Act, 
together  with  the  Elementary  Education  Act 
I87O,  became  the  special  Act  within  the  meaning 
thereof,  and  the  works  within  such  meaning  in 
connection  with  the  premises  had  not  been  com- 
pleted and  assessed  to  such  poor  rate. 

By  virtue  of  the  London  (Government  Act  1899 
(62  &  63  Yict.  c.  14)  the  ooimcil  became  and  were 
the  borough  council  for  the  borough  of  Islington 
and  the  collectors  of  the  assessment  for  poor  rate 
mentioned  in  sect.  133. 

By  sect.  10,  sub-sect.  1,  of  the  London  Gh>veni« 
ment  Act  1899  it  is  enacted  that : 


A  scheme  under  that  Act  [which  scheme  was  duly 
made  and  passed  as  regarded  the  borough  of  Islington] 
shall  provide  for  all  the  expenses  of  a  borough  oomMil 
being  paid  out  of  the  general  rate  and  for  the  difooa- 
tinuanoe  of  a  separate  sewers  rate  and  a  separata 
lighting  rate,  but  shall  make  provision  for  protecting  the 
interests  of  owners  and  occupiers  of  any  hereditamsBt 
which  is  exempt  from  any  rate  or  liable  to  be 
thereto  at  a  leas  amount  than  other  hereditaments. 
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And  bv  snb-aect.  2  of  the  same  section  it  is 
enacted  that : 

The  general  rate  and  the  poor  rate  shall  be  aeseeaed, 
made,  and  levied  together  by  the  boroagh  ooonoil  as  one 
iftte,  which  shall  be  termed  the  general  rate,  and  shall 
be  assessed,  made,  oolleoted,  and  levied  as  if  it  were  the 
poor  rate, 'and  all  enactments  applying  or  referring  to 
the  poor  rate  shall,  subject  to  the  provisions  of  this 
Aei  as  to  andit,  be  oonstmed  as  applying  or  referring 
also  to  the  general  rate. 

A  copy  of  this  scheme  was  annexed  to  and 
fonned  port  of  this  case. 

By  reason  of  such  lands  having  been  taken  and 
used  by  the  board  for  the  purposes  of  the  above 
works,  there  had  been,  prior  to  the  28th  Sept. 
1901,  and  still  was  an  entire  deficiency  in  the 
asseesment  for  the  general  rate  in  respect  thereof, 
and  the  council  as  such  collectors  demanded  from 
the  board  52.  7<.  7(2.,  the  amount  of  such  defi- 
ciency for  the  period  ending  the  25th  March 
1902 ;  but  the  board  neglected  to  pay  the  same. 

The  proportion  of  such  5L  Is.  Id,  representing 
that  portion  of  the  general  rate  which  was  applic- 
able to  the  relief  of  the  poor  was  3Z.  13«. 

This  deficiency  had  oeen  computed  according 
to  the  rental  at  which  such  lands  with  the  build- 
ings thereon  were  valued  and  rated  at  the  time 
of  the  passing  of  the  Confirmation  Act  of  1898. 

The  council  claimed  that  the  board  were  liable 
to  make  good  to  the  council  the  deficiency  in  the 
general  rate,  but  the  board  contended  that  they 
were  not  liable  to  make  good  any  part  of  such 
deficiency ;  or,  at  all  evente,  that  they  were  only 
liable  to  make  good  such  part  of  such  deficiency 
as  arose  with  respect  to  that  part  of  the  general 
rate  which  represented  the  poor  rate. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Whether  under  tne  provisions  of  the 
above  Acta  of  Parliament  the  board  were  bound 
to  make  good  to  the  council  the  whole  of  the 
deficiency  in  the  general  rate.  (2)  If  the  last 
question  should  be  answered  in  the  negative, 
whether  the  board  were  bound  to  make  good  to 
the  council  the  deficiency  in  the  proportion  of  the 
general  rate  which  represented  the  poor  rate. 

On  the  11th  June  1902  the  special  case  came 
on  to  be  heard  before  Wright,  J.,  when  his 
Lordship  decided  (87  L.  T.  Rep.  177)  that  the 
board  were  not  bound  to  make  good  to  the 
council  the  whole  of  the  deficiency  in  the  general 
rate;  but  were  only  liable  to  make  good  such 
portion  thereof  as  arose  with  respect  to  that  part 
of  the  general  rate  which  represented  poor  rate. 

From  that  decision  the  plaintiffs  now  appealed. 

DanekwerU,  K.G.  and  W.  C.  Byde  for  the 
appellants. — The  board  are  liable  under  sect.  133 
of  the  Lands  Glauses  Consolidation  Act  1845  to 
paj  the  whole  of  the  deficiency  in  the  general 
rate,  and  not  merely  the  deficiency  in  the  poor 
rate.  The  effect  of  seer.  10,  sub- sects.  1  and  2, 
of  the  London  Government  Act  1899  is  to 
mibetatute  the  general  rate  for  the  poor  rate. 
It  is  for  all  purposes  a  part  of  the  poor  rate. 
It  remains  one  rate,  although  the  collecting 
authorities  are  directed  to  say  how  much  of  that 
one  rate  is  to  be  applied  for  the  different  pur- 
poses. That  the  IxMird  are  liable  for  the  whole 
deficiency  dearly  appears  from 

Farmer  v.    Ltrndon    and  North- Weitem    Railway 
Company,  59  L.  T.  Bep  542  ;  20  Q.  B.  Div.  788. 

There  it  was  held  that  under  sect.  133  of  the 


Lands  Clauses  Consolidation  Act  1845  the  pro- 
moters were  liable  for  deficiency  in  the  borough 
rate  and  county  rate  which  we^e  charged  upon 
the  poor  rate.    They  referred  also  to 

Ovoneert  of  Putney  v.  London  and  South-  Western 

Railway  Cotnpany,  64  L.  T.  Bep.  280 ;  (1891)  1 

Q.  B.  182,  440  ; 
Vestry  of  8t.  Leonard,  Shoreditch  v.  London  County 

CounoU,  72  L.  T.  Sep.  802 ;  (1895)  2  Q.  B.  104 ; 
Mayor  of  London  v.  8t.  Andrew,  Hoji)om,  L.  Bep.  2 

C.  P.  574 ; 
Metropolitan  Management  Aot  1855,  es.  158,  161. 

Avory,  K.C.  and  E.  Layman,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

Williams,  L.J. — ^In  my  opinion  the  judgment 
of  Wright,  J.  ought  to  be  supported.  I  propose 
to  say  very  little  about  the  matter,  as  I  r^ly 
adopt  not  only  the  judgment  of  the  learned  judge, 
but  the  reasons  that  he  has  given  for  it.  Counsel 
for  the  appellants  have  both  referred  to  Farmer 
V.  London  and  North-  Western  Railway  Company 
(59  L.  T.  Kep.  542 ;  20  Q.  B.  Div.  788)  as  if  it  was 
a  strong  authority  applicable  to  the  present  case. 
To  my  mind  it  only  applies  to  this  case  in  this 
sense,  that  it  is  a  guide  to  the  court  as  to  what  we 
must  look  for  in  order  to  make  sect.  133  of  the 
Lands  Clauses  Consolidation  Act  1845  apply  to  the 
present  case.  The  question  that  Field  and  Wills, 
J  J.  put  to  themselves  in  that  case  was  with 
respect  to  the  borough  rate  and  the  county  rate, 
and  they  asked  themselves  whether  there  was  any- 
thing in  the  Acts  of  Parliament  regulating  those 
two  rates  which  brought  them  respectively  within 
the  operation  of  the  Lands  Clauses  Consolidation 
Act  1845 ;  and  they  found  in  that  case  that  which 
was  sufficient  to  make  sect.  133  apply  to  those 
rates.  What  they  found  was  that  when  yon 
looked  at  the  Act  of  Parliament  these  rates  were 
reaUy  poor  rate — that  is  to  say,  were  either  poor 
rate  or  were  charged  on  poor  rate.    It  is  a  similar 

fuestion  which  we  have  to  ask  ourselves  here, 
do  not  mean  to  say  that  there  are  not  arguments 
which  might  be  properly  addressed  to  us,  and 
were  properly  addressed  to  us,  inviting  us  to  put 
such  a  construction  on  this  section  as  that  the 
whole  of  the  general  rate,  irrespective  of  the  pur- 
poses for  which  it  was  to  be  raised,  ought  to  be 
considered  poor  rate  for  the  purposes  of  sect.  133. 
But  in  my  opinion  there  is  not  sufficieut  to 
extend  the  liability  under  the  section  beyond  the 
poor  rate.  It  would  have  baen  so  very  easy  to 
have  made  thit  section  perfectly  clear,  but  that 
has  not  been  done.  If  it  had  b:)en  said  that  the 
general  rate  was  to  be  deemed  the  poor  rate  no 
question  could  have  arisen  like  that  which  has 
arisen  in  this  case.  When  I  pressed  counsel  for 
the  appellants  with  that  observation,  their  answer 
was  that  the  modem  practice  of  the  Legislature 
i^  to  wrap  up  a  Bill  which  is  wanted  to  be  passed 
in  f«uch  a  way  as  to  make  it  less  likely  that  there 
will  be  obstruction.  He  meant  that  the  words 
should  be  wrapped  up  in  such  a  way  that 
members  of  Parliament  and  others  should  not 
recognise  what  was  being  done.  I  deny  that  there 
is  any  such  practice  in  Parliament  at  all  as  to  so 
wrap  up  legislation  that  the  members  of  Parlia- 
ment and  others  cannot  know  what  is  being 
passed.  It  remains,  therefore,  that  what  might 
have  been  expressed  in  clear  language  has,  if  the 
argument  of  counsel  is  right,  been  expressed  in 
such  a  way  that  it  can  only  be  inferred  from  a 
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minute  inspection  of  the  words  of  the  olanses. 
I  entirely  agree  with  Wright,  J.  that  "  the  form 
of  sects.  10  and  11  would  oe  a  strange  form  to 
adopt  if  the  intention  were  to  impose  a  new 
burden  of  this  kind,  especially  when  it  is  remem- 
bered that  it  is  not  a  question  of  rating  at  all 
that  is  dealt  with  in  sect.  133.  Sects.  10  and  11 
are  entirely  concerned  with  the  Question  of  rating. 
Sect.  133  IS  not  concerned  with  the  question  of 
rating  at  all,  but  with  the  question  of  making  up 
the  deficiency  in  certain  rates."  I  entirely  agree 
with  that  proposition.  I  cannot  believe  that  if 
the  Legislature  had  intended  to  impose  a  novel 
burden  on  promoters  of  undertakings,  and  to  alter 
their  liability  in  this  very  stroug  manner,  they 
would  not  have  expressed  it  in  clear  terms. 

Rombb,  L.J. — I  have  come  to  the  same  con- 
clusion. Certainly  the  Act  of  1899  did  not,  nor 
has  the  Islington  scheme,  expressly  cast  upon  the 
defendants  such  an  additional  burden  as  is  con- 
tended, nor  ought  it  to  be  inferred  that  such  an 
additional  burden  is  cast  upon  them  unless  the 
inference  is  necessary  having  regard  to  the 
scheme.  To  my  mind,  such  an  inference  is  not 
necessary.  After  the  elaborate  criticism  of 
Wright,  J.,  with  which  I  agree  in  substance,  I  do 
not  think  it  necessary  to  go  through  the  pro- 
visions of  these  Acts.  I  can  only  say  that  I 
agree  with  the  concluding  part  of  Wright,  J.'s 
judgment,  where  he  says  that  "  the  true  meaning 
of  the  enactments  taken  together  must  be  taken 
to  be  that  the  school  board  must  make  up  the 
deficiency  of  that  part  of  the  gpeneral  rate  which 
still  represents  the  poor  rate  or  represents  any- 
thing chargeable  on  the  poor  rate." 

Stibliko,  L.J. — I  am  of  the  same  opinion.  By 
the  Lands  Clauses  Consolidation  Act  1845,  s.  133, 
the  Legislature  thought  fit  to  impose  on  the 
promoters  of  an  undertaking  the  liability  to  make 
good  the  deficiency  in  the  poor  rate.  At  the  time 
of  the  passing  of  that  Act  other  rates  were  known 
besides  the  poor  rate.  It  may  be  said  that  that 
rate  was  a  universal  rate,  while  the  other  rates 
were  local.  Nevertheless,  the  existence  of  such 
rates  was  well  known,  and  the  Legislature  did  not 
see  fit  to  impose  liability  in  respect  of  rates  other 
than  the  poor  rate.  Prior  to  1899  four  rates  were 
collected  in  the  metropolis — ^namely,  the  sewers 
rate,  the  lighting  rate,  the  general  rate,  and  the 
poor  rate ;  and  by  the  Lon£>n  Government  Act 
1899  provisions  were  made  for  effecting  altera- 
tions in  that  respect.  In  sub-sect.  1  of  sect.  10 
there  is  an  express  direction  that  a  separate 
sewers  rate  and  a  separate  lighting  rate  are  to  be 
discontinued;  and  sub-sect.  2  provides  that  the 
general  rate  and  the  poor  rate  shall  be  assessed, 
made,  and  levied  together  as  one  rate.  The 
language  there  is  different.  There  is  no  pro- 
vision for  the  discontinuance  of  either  the  general 
rate  or  the  poor  rate ;  all  that  is  provided  is  that 
they  are  to  be  assessed,  made,  and  levied  as  one 
rate.  Then  it  is  said  that  it  is  to  be  called  the 
general  rate.  That  is  a  mere  name.  Then  it  is 
said  that  it  is  to  be  collected  as  if  it  were  poor 
rate.  That  does  not  make  it  a  poor  rate.  Then 
comes  this  clause :  "  All  enactments  applying  or 
referring  to  the  poor  rate  shall,  subject  to  the 
provisions  of  this  Act  aa  to  audit,  be  construed 
as  applving  or  referring  also  to  the  general 
rate.'*  The  question  on  that  clause  is  whether, 
on  the  fair  construction  of  it,  the  effect   is  to 


impose  on  promoters  of  undertakings  a  liability  to 
make  up  a  deficiency  in  the  general  rate  as 
opposed  to  the  poor  rate.  In  my  opinion  that  is 
not  a  fair  construction.  If  it  were  impossible  to 
give  effect  to  the  language  of  the  section  in  any 
other  way,  it  might  be  necessary  for  the  court  so 
to  hold.  But/  it  is  obvious  that  the  language  in 
itself  has  a  wide  application  quite  apart  from  the 
construction  contended  for.  And  1  do  not  think 
that  it  was  intended  to  have  the  effect  of  enlarg- 
ing the  meaning  of  the  words  "poor  rate"  in 
sect.  133  of  the  Lands  Clauses  Consolidation  Act 
1845.  There  is  no  authority  to  the  contrary.  The 
case  of  Fa/rmer  v.  London  and  North- WetUn 
Railway  Company  (ubi  sup.)  is,  I  think,  dearly 
distinguishable.  In  my  opinion  the  decision  of 
Wright,  J.  was  right.  ^pp^  dUmisBBd, 

Solicitor  for  the  appellants,  A.  M,  BramalL 
Solicitor  for  the  respondents,  C.  E.  Mortimer, 
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May  19,  20,  ani  June  27, 1903. 
(Before  Joygb,  J.) 

Habvbt  V,  Tbubo  Kubal  Distbict 
Council,  (a) 

Highway  —  Space  between  feneee  —  Dedicatum-^ 

Presumption, 

A  strip  of  land  situated  between  the  mMM 
portion  of  a  highway  and  the  fence  had  nenotir 
been  inclosed  before  1885,  and  about  1870  ike 
metaUed  portion  had  been  widened  at  the 
expense  of  the  strip,  while  as  far  back  as  Umng 
memory  extended  the  hightoay  authority  had 
used  part  of  the  strip  as  a  place  on  which  to 
deposit  road  material.  Shortly  after  1885,  how- 
ever, parts  of  the  strip  were  inclosed,  with  the 
sanction  of  the  adjoining  owner,  and  in  1889  a 
person  in'  the  neighbowrnood  was  summoned  by 
the  adjoining  owner,  and  convicted  and  fined  bji 
the  justices  for  breaking  dovm  a  portion  of  the 
inclosing  fence.  After  1889  this  fence  was  toi 
maintained  or  repaired,  but  the  surveyor  of  the 
highway  authority,  without  their  sanction,  paid 
a  smM  rent  to  the  adjoining  oumer  for  the 
use  of  a  further  part  of  the  strip  as  a  place  tf 
deposit  for  material. 

In  1902  the  adjoining  owner  claimed  the  right 
to  inclose  the  strip,  and  erected  a  new  jenee  on 
it  which  the  hignway  authority  caused  to  U 
broken  down.  He  thereupon  cammenoed  em 
action  against  them,  claiming  a  declaration  thai 
no  part  of  the  strip  was  part  of  the  hightoay, 
that  the  public  had  no  rights  upon  it,  and  that 
the  authority  were  not  entitled  to  d^^sit  road 
material  on  it  without  his  consent,  and  dl$o 
claiming  the  oumership  of  a  building  on  the 
strip. 

Held,  that  if  the  action  had  been  tried  in  1885 
there  wotud  have  been  nothing  to  rebut  the  pre- 
sumption  that  all  the  ground  between  thefencei 
ai  ike  sides  of  the  road  had  been  dedicaUd  ai 
highway ;  that  possession  uninterrupted  for  the 

(a)  Beported  by  H.  W.  Law,  Baq.,  BttiaHBt-U-L^w, 
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fevenleen  years  between  1885  and  the  eommenee- 
meni  of  the  action  would  not  have  entitled  the 
adjoining  otoner  to  inclose  the  ground;  and 
thai  the  action  failed  as  regarded  both  the  strip 
of  ground  and  the  building. 

Neeld  v.  Hendon  Urban  District  Council  (19  Mag. 
Cm.  372 ;  81  L.  T.  Bep.  405)  and  Conntess  of 
Belmore  v.  Kent  Connty  Oonncil  (20  Mag.  Cas. 
180;  84  L.  T.  Bep.  523;  (1901)  1  Ch,  873) 
distinguished. 

Action  to  determine  the  question  whether  a  strip 
of  waste  land  by  the  side  of  a  highway  formed 
part  of  the  highway,  or  whether  the  owner  of  the 
adjoining  land  was  entitled  to  inclose  it. 

The  highway  in  question  was  a  road  leading 
from  ProDus  to  Grampound  Boad,  in  the  county 
of  OomwalL 

It  was  a  main  road,  but  its  maintenance  and 
repair  had  been  undertaken  by  the  Rural  District 
Council  of  Tniro,  on  the  requisition  of  the  Corn- 
wall County  Council,  pursuant  to  the  provisions 
of  sect.  11,  sub-sect.  4,  of  the  Local  Qovemment 
Act  1888.  The  strip  of  waste  land  lav  between 
the  metalled  portion  of  the  road  and  the  ancient 
fence  on  that  side,  and  bordered  the  road  for  a 
total  distance  of  150  yards.  It  was  shown 
on  an  admitted  plan.  The  breadth  of  the 
strip  varied  from  a  point  to  which  it  gradually 
narrowed  at  each  end  to  about  22ft.  in  the 
broadest  part,  measuring  from  the  extreme  edge 
of  the  metalled  portion  of  the  road  to  the  outside 
of  the  fence  bordering  the  adjacent  field.  The 
extreme  width  between  the  fences,  including  both 
the  metaUed  portion  and  the  strip,  varied  from 
about  30ft.  to  42ft.  or  43ft. 

It  appeared  from  the  evidence  that  at  some 
former  time  the  metaUed  portion  of  the  road,  in 
one  part,  at  all  events,  ran  nearer  to  the  fence  on 
the  eastern  side,  on  which  the  strip  lay;  but 
shortly  before  1870  the  strip  appeared  to  have 
been  wider  than  at  the  present  time,  as  about  that 
period  the  metalled  portion  was  widened  at  its 
expense,  without  objection  on  the  part  of  anyone. 

Previously  to  1885  no  part  of  the  strip  was 
indoeed,  nor  was  the  use  of  it  by  the  public 
obstmoted  in  any  way ;  but  in  that  year  the  owner 
of  the  adjacent  property  on  the  east  side  of 
the  road,  caQed  Trenowth,  put  down  a  row  of  pegs 
upon  the  strip,  and,  it  was  supposed,  intended 
to  bnild  upon  itw  The  surveyor  of  the  highway 
authority  had  the  pe^  removed,  and  after  some 
correspondence  the  adjacent  owner  took  no  further 
steps  in  the  matter. 

Li  1887,  however,  a  local  police  constable  named 
Barber  inclosed  with  brushwood  and  turf  a  portion 
of  the  strip  about  60  yards  long  and  9ft.  to  12ft. 
wide,  acting  with  the  permission  or  encourage- 
ment of  the  adjacent  owner,  and  cultivated  it  as 
a  garden.  The  owner's  gamekeeper  and  woodman 
also  put  some  wire  along  the  fence. 

In  Oct.  1889  an  inhabitant  of  the  locality, 
named  McCoskrie,  in  assertion  of  the  public  right, 
destroyed  a  portion  of  the  fence,  and  was  sum- 
m<Hied  b^ore  the  justices  for  doing  so,  at  the 
instance  of  the  adjoining  owner,  who  stated  in 
evidence  before  the  justices  that  his  rights  had 
never  been  interfered  with  by  anyone,  except,  as 
he  admitted,  on  the  occasion  when  the  pegs  were 
pulled  np.  McCoskrie  was  convicted  and  fined, 
and,  though  a  case  for  the  High  Court  was  stated, 
the  matter  was  net  earned  further. 

Mao.  Cab.— Tol.  XXI. 


After  1889  the  fence  erected  by  Barber,  the 
police  constable,  was  not  maintained  or  repaired. 

The  highway  authority  had  as  far  back  as  living 
memory  extended  used  a  portion  of  the  strip  as 
a  place  on  which  to  deposit  stone  and  other 
materials  for  the  repair  oi  the  road,  but  a  few 
years  after  18S9  the  surveyor,  without  the  sanc- 
tion of  the  authority,  agreed  to  pay  2s.  6c{.  a 
year  to  Sir  Robert  Harvey,  who  had  become  the 
owner  of  the  adjacent  property,  Trenowth,  for  the 
exercise  of  this  right  of  deposit  over  a  further 
portion  of  the  strip. 

The  payment  was  made  for  four  years,  but  the 
authority  then  disallowed  it. 

In  1886  or  1887  a  small  wooden  building  with 
a  zinc  or  corrugated  iron  roof  had  been  erected 
at  one  end  of  the  strip,  and  it  had  latterly  been 
used  as  a  stable. 

Sir  B.  Harvey  had  received  some  rent  in  respect 
of  this  buildiug,  and  had  recovered  possession  of 
it  in  an  undefended  action  in  the  High  Court ; 
but  the  building  had  never  been  rated. 

In  1902  Sir  R.  Harvey  claimed  to  be  entitled 
to  inclose  the  strip  of  ground,  and  in  assertion 
of  this  alleged  right  began,  after  some  correspon- 
dence with  the  District  Council  of  Truro  and 
others,  to  erect  a  fence  on  the  middle  portion  of 
the  strip  at  a  distance  of  15ft.  from  the  centre  of 
the  metalled  portion  of  the  highway.  He  also 
claimed  the  ownership  of  the  building  used  as  a 
stable. 

The  district  council  then  caused  the  fence  to 
be  broken  down  as  an  obstruction ;  and  Sir  R. 
Harvey  therefore  commenced  this  action  against 
them,  claiming  a  declaration  that  the  strip  of 
roadside  waste  was  not  part  of  the  highway,  and 
that  the  public  had  no  rights  over  it,  and  that  the 
site  of  the  building  formed  no  part  of  the  high- 
way. 

Foots,  K.C.,  Hughes,  K.C.,  R.  Cunningham 
Olen,  and  A.  A.  Bethune  for  the  plaintiff. — Land 
which  cannot  be  used  for  passage  is  not  part  of 
the  highway : 

Evans  v.  OaJdey,  1  C.  A  K.  125  ; 
Eaaton  v.  Richmond  Highway  Board,  25  L.  T.  Bep. 
586 ;  L.  Bep.  7  Q.  B.  69. 

The  strip  of  land  has  never  been  treated  as  part 
of  the  highway  by  anyone,  and  dedication  of  it 
cannot  be  presumed : 

Attomey'Oensral  v.  Biphosphated  Qtumo  Company, 
40  L.  T.  Bep.  201 ;  11  Ch.  Div.  327. 

Tindal  Atkinson,  K.C.,  A.  Whiiaker,  and  Cross- 
field  for  the  defendants. — Prima  fade  the  whole 
space  between  the  hedges  is  part  of  the  high- 
way: 

Beg.  V.  United   Kingdom  Telegraph  Company,   6 
L.  T.  Bep.  378. 

And  the  waste  ground  at  the  side  of  the  road  is 
presumed  to  have  been  left  for  passage  when  the 
road  was  out  of  repair : 

Steel  V.  Prickett,  2  Stark ;  N.  P.  C.  463 ;  20  B.  B. 

717; 
Glen  on  Highways,  2nd  edit.,  p.  55. 

In  Neeld  v.  Hendon  Urban  District  Council  (81 
L.  T.  Bep.  405)  there  was  evidence  of  acts  of 
ownership  for  a  long  period,  whereas  here  they 
began  only  in  1887.  In  Countess  of  Belmore  v. 
Kent  County  Council  (ubi  sup.)  the  facts  were 
inconnstent  with  user  of  the  strip  of  land  as  part 
of  the  highway. 

•     2  H 
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Foote^  K.O.  in  reply. — The  fact  that  in  Neeld 
▼.  Hendon  Urhin  District  Council  {ubi  sup,)  the 
acts  of  ownership  extended  oyer  a  long  period 
is  immaterial,  and  that  case  shows  that  where 
the  line  of  hedge  is  broken,  as  here,  the  inference 
that  the  strip  is  part  of  the  highway  ought  not 
to  be  drawn.  Any  presumption  in  the  defendant's 
favour  is  rebutted  by  the  surveyor's  payment  of 
rent  for  the  depositing  of  road  material 

Cur.  adv.  vtdt. 

June  27.— JOYCB,  J.  (after  stating  the  nature 
and  origin  of  the  action  and  the  facte  respecting 
the  strip  of  ground,  continued :) — I  do  not  consider 
that  the  title  of  the  plaintiff  to  the  soil  of  the  strip 
was  by  any  means  proved.  Indeed,  there  is  a 
question  as  to  whether  his  estate  of  Trenowth 
which  lies  on  the  east  side  of  road,  does,  as  he 
contends,  comprise  the  strip.  But  both  parties,  I 
think,  desired  that  I  should  determine  the  prin- 
cipal question — viz.,  the  right,  if  any,  of  the 
public  on  this  roadside  waste.  In  the  first  place, 
as  the  plan  shows,  the  old  fences  on  either  side 
of  the  road  are  as  reerular  and  continuous  as  one 
ever  sees  them,  though  the  distance  between  them 
is  not  perfectly  uniform.  Indeed  this  is  seldom 
if  ever  found  to  be  the  case,  except  where  the 
land  has  been  first  inclosed  in  recent  years,  or  the 
road  has  been  set  out  of  uniform  width  by  the 
award  of  commissioners,  or  otherwise  under  some 
inclosure  Act  or  other  statute.  [His  Lordship 
tJien  stated  the  facts  respecting  the  total  width 
between  the  fences,  which  he  considered  by  no 
means  an  extraordinary  width  for  a  public  high- 
way, and  respecting  the  earlier  comparative 
widths  of  the  strip  and  metalled  part,  and  con- 
tinued :]  Now,  prior  to  the  year  1885  no  part  of 
the  entire  strip  was  inclosed,  nor  was  the 
use  thereof  by  the  public  obstructed  in  any 
manner.  In  my  judgment  the  ancient  and  pre- 
sent fence  bounding  the  inclosed  lands  on  the 
eastern  side  of  the  road  was  put  up  or  constructed 
in  reference  to  the  hiehway,  and  not  as  p  boun- 
dary between  the  inclosed  land  and  any  piece  of 
unincloeed  waste.  And  the  strip  generally 
appears  to  have  been  actually  used  in  the  same 
manner,  and  to  as  great  an  extent  as  roadside 
wastes  belonging  to  the  highway,  but  not 
metalled  or  kept  in  repair,  are  commonly  used. 
In  Leake  on  the  Law  of  Uses  and  Profits  of  Land, 
p.  493,  the  law  is  thus  stated :  '*  In  the  case  of 
an  ordinary  highway  running  between  fences, 
although  it  may  be  of  a  varying  and  unequal 
width,  the  right  of  passage  or  way,  prima  fade 
and  unless  there  be  evidence  to  the  contrary, 
extends  to  the  whole  space  between  the  fences ; 
and  the  public  are  entitled  to  the  entire  of  it  as  the 
highway,  and  are  not  confined  to  the  part  which 
may  be  metalled  or  kept  in  order  for  the  more 
convenient  use  of  carriages  and  foot  passengers." 
'*  All  the  ground  that  is  oetween  the  fences  is  pre- 
sumably dedicated  as  a  highway,  unless  the  nature 
of  the  ground  or  other  circumstances  rebut 
that  presumption."  Upon  this  otherwise  settled 
rule  it  was  suggested  that  some  doubt  had 
been  thrown  by  the  recent  decision  in  Neeld  v. 
Hendon*  Urban  District  Council  {ubi  sup.).  But 
in  that  case  it  was  found  as  a  fact  that  the 
ground  in  question  was  formerly  part  of  the 
waste  of  the  manor,  and  had  been  so  dealt  with 
all  along  until  the  occurrences  which  gave  rise  to 
the  action.    This  alone,  in  the  opinion  of  Smith, 


L.J.  and  also,  I  think,  in  that  of  WiUiams,  L.J., 
rendered  the  general  doctrine  of  the  cases  inapplic- 
able ;  and  the  latter  says  expressly :  *'  The  presump- 
tion is  that  prima  faciei  if  there  be  nothing  to  the 
contrary,  the  public  right  of  way  extends  over  the 
whole  space  of  ground  between  the  fences  on 
either  side  of  the  road — ^that  is  to  say,  that  the 
fences  may  priwA  facie  be  taken  to  have  been 
originally  put  up  for  the  purpose  of  separating 
land  dedicated  as  highway  from  land  not  so 
dedicated.  The  case  of  Cowntess  of  Belm,ore  v. 
Kent  County  Council  {ubi  sup.)^  before  Gozens- 
Hardy,  J.  as  he  then  was,  was  a  decision  upon 
the  particular  facte,  and  the  piece  of  ground 
in  question  had  at  no  time  within  living  memory 
been  used  otherwise  than  as  private  property, 
and  that  without  objection  of  any  sort  or  kind. 
The  supposed  explanation  of  the  fact  that  the 
land  apparently  dedicated  for  a  highway  is  often 
wider  than  that  now  kept  in  repair  is  to  be  found 
in  the  judgment,  often  quoted,  of  Abbott,  O.J.  in 
8teel  V.  Prichett  (2  Stark  N.  P.  G.  463 ;  20  R.  B. 
717).  McAdam*s  system  of  road- mating  with 
broken  stone  was  not  introduced  at  the  earliest 
until  just  before  the  end  of  the  eisbteenth 
century,  and  as  Lord  Tenterden  observeid  in  Bex 
V.  Wright  (3  B.  &  Ad.  681,  at  p.  683)  the  space  at 
the  sides  (that  is,  of  the  hard  road)  is  also  neces- 
sary to  afEord  the  benefit  of  air  and  sun.  If  trees 
and  hedges  be  brought  close  up  to  the  part 
actually  used  as  road  it  could  not  be  kept  sound. 
If  this  dispute  had  arisen  and  the  action  come  on 
to  be  tried  in  1885  there  would  not,  in  my  opinion, 
have  been  any  evidence  whatever  to  rebut  the 
presumption  that  all  the  ground  between  the 
fences  of  the  road  at  the  place  in  question  had 
been  dedicated  as  highway.  It  is  an  established 
maxim  that  once  a  highway  always  a  highway. 
The  public  cannot  release  their  rights,  and  mere 
disuse  of  a  highway  cannot  deprive  the  public  of 
their  righte.  Where  there  nas  once  been  a 
highway  no  length  of  time  during  which  it  may 
not  have  been  used  will  preclude  we  public  from 
resuming  the  exercise  of  the  right  to  use  it  if  and 
when  th«y7  think  proper.  The  authorities  for  this 
will  be  tound  in  the  text- books  on  the  law  of 
highways  {e.g.,  Pratt,  14th  edit.,  p.  103;  Glen, 
2ad  edit.,  pp.  193-4  and  415-16).  There  is  a  well- 
known  case  where  some  of  the  encroachment  on 
the  roadside  waste  had  existed  for  more  than 
forty  years;  but  it  was  held  that  no  period  of 
modem  enjoyment  was  of  any  avail  to  deprive 
the  public  of  the  right  they  had  once  enjoyed: 
{U.  V.  Edwards,  11  J.  P.  602).  Suppose,  then,  that 
in  1885  the  plaintiff's  predecessor  in  title  as 
owner  of  the  Trenowth  estate  had  succeeded  in 
enclosing  the  strip  now  in  question  in  the  abeence 
of  effective  opposition  from  the  then  highway 
authority.  It  appears  to  me  that  possession 
uninterrupted  for  the  seventeen  years  oefore  the 
present  dispute  began  would  not  and  could  not 
have  legalised  the  encroachment.  [His  Lordship 
then  steted  the  facte  respecting  tne  attempted 
enclosure  in  1885,  the  enclosure  by  Barber  in  1887, 
the  conviction  of  McGoskrie,  whose  case,  in  his 
Lordship's  opinion,  was  carried  no  further  only 
for  want  of  funds,  and  the  subsequent  nonrepair 
of  Barber's  fence,  and  continued:]  Brushwood 
may  have  been  taken  or  portions  of  the  ground 
cleared  by  the  owner  of  Trenowth ;  but  whether 
the  strip  be  part  of  the  highway  or  not,  of  course, 
any  tim  oer  or  underwood  growing  thereon  would 


MAGISTRATES^  CASES. 


235 


Ohan.  Div.] 


Be  Warrinbb;  Bratshaw  v.  Ninnis. 


[Chan.  Div. 


belong  to  the  owner  of  the  soil  and  not  to  the 
highway  authority :  {JJumerv.Bingufood  Eighway 
Board,  21  L.  T.  Rep.  745 ;  L.  Bep.  9  £q.  418). 
At  all  events,  that  which  is  now  proposed 
and  which  has  caused  this  action  is  a  new 
endosure  by  a  fence  further  away  from  the  hard 
road  than  that  made  by  Barber,  the  policeman. 
As  I  have  already  mentioned,  some  years  ago  the 
metalled  part  of  the  road  was  somewhat  widened 
by  extending  it  further  on  the  strip  as  it  then 
was.  This  was  done  by  the  road  authority 
without  any  objection  from  the  owner  of 
Trenowth.  The  road  authority  for  the  time 
being  have,  as  far  back  as  living  memory  extends, 
used  a  portion  of  the  strip  for  the  purpose  of 
depositing  stone  or  other  material  for  the  repair 
of  the  ro^.  A  few  years  ago  a  somewhat  larger 
space  was  required  for  this  purpose,  and  the  sur- 
veyor, without  any  author!^  from  his  'employers, 
arranged  to  pay  the  plaintiff  2s.  Gd.  per  annum  in 
respect  of  this.  A  sum  of  lOs.  was  actually  paid 
on  this  account,  but  the  payment  was  disallowed, 
and  the  surveyor's  action  practically  repudiated 
by  the  authority.  Even  if  the  highway  authority 
had  actually  consented  to  any  obstruction  or 
encroachment  upon  the  strip,  being  part  of  the 
highway,  such  consent  could  not  legalise  that 
which  was  otherwise  illegal.  The  highway  autho- 
rity had  consented  to  the  obstruction  complained 
of  in  the  case  of  Beg,  v.  United  Kingdom  Tele- 
graph  Company  (6  L.  T.  Rep.  378),  as  also  in  the 
well-known  case  of  Beg.  v.  Train  (6  L.  T.  Rep. 
380) ;  but  such  consent  was  held  to  be  wholJy 
ineffectual.  As  I  understand,  all  that  the  defen- 
dants have  done  is  to  cause  to  be  broken  down  a 
portion  of  the  new  fence  in  process  of  erection  by 
the  plaintiff.  This  I  think  they  were  entitled  to 
do  if  such  fence  was  an  iUe^l  encroachment,  as  I 
hold  it  to  be,  there  being,  in  my  opinion,  in  the 
present  case  no  sufficient  evidence  to  rebut  the 
presumption  that  the  whole  of  the  land  between 
the  fences  of  the  road  where  the  plaintiff 
proposed  to  inclose  forms  part  of  the  high- 
way, and  there  being  nothing  in  the  dimen- 
sions, shape,  or  character  of  the  ground  to  make 
the  presumption  inapplicable.  I  hold,  if  it 
be  necessary,  as  a  matter  of  fact  that  the  fences 
of  the  road  here  were  put  up  for  the  purpose  of 
separating  land  dedicated  as  a  highway  from  land 
not  so  d^icated.  The  statement  of  claim  also 
asks  for  a  declaration  that  no  portion  of  the  site 
of  a  certain  building  at  the  northern  end  of  the 
strip  forms  part  of  the  highway.  [His  Lordship 
then  stated  the  facts  respecting  this  building 
(which  he  found  as  a  fact  stood  in  purt  on  ground 
which  was  formerly  part  of  the  metalled  road), 
and  the  recovery  of  possession  of  it  by  the  present 
plaintiff,  and  said  that  but  for  this  latter  fact 
there  was  still  less  evidence  to  rebut  the  legal 
presumption  in  reference  to  it  than  in  reference 
to  the  strip,  and  continued :]  The  possession  of 
a  squatter  on  the  highway  since  1886  cannot  bar 
the  public  right.  In  my  opinion,  the  plaintiff's 
claim  fails  with  resx>ect  to  this  as  well  as  with 
respect  to  the  attempted  ioclosure — that  is  to  say, 
it  fails  altogether,  and  the  action  must  be  dis- 
missed with  coetfl. 

His  Lordship,  on  the  application  of  the  defen- 
dants, subsequently  allowea  them  costs  as  between 
solicitoT  and  client  under  sect.  1  (h)  of  the  Public 
Authorities  Protection  Act  1893  (56  &  57  Vict, 
a  61). 


Solicitors  for  the  plaintiff,  Coode,  Kingdon,  and 
Cotton,  agents  for  UhUcott  and  Sons,  Truro. 

Solicitor  for  the  defendants,  J,  Arscoii 
Bartrum,  agent  for  B,  DoheU,  Truro. 


Tuesday,  June  9, 1903. 

(Before  Eady,  J.) 
Be  Warbineb  ;  Bbayshaw  v.  Ninnis.  (a) 

Landlord  and  tenant  —  Covenant  to  pay  all 
"  assessments  and  impositions  *'  —  Liaibility  of 
tenant — Notice  to  abate  nuisance — Public  Health 
(London)  Act  1891  (54  &  55  Vict  o.  76). 

By  an  agreement  dated  the  \Qth  July  1898  a  house 
and  premises  were  demised  to  B.for  the  term  of 
three  years  from  the  29th  Sept,  1898  at  the  rent 
of  bU.  per  annum,  and  B.  covenanted  to  pay 
the  rent  without  any  deduction  except  for 
property  tax,  and  "  to  pay  and  discharge  aU 
rates,  taxes,  assessments,  and  impositions  what' 
soever,  whether  Parliamentary,  parochial,  or 
otherwise,  that  might  become  due  or  assessed  in 
respect  of  the_premises,'* 

On  the  20th  Feb.  1899  notice  by  the  sanUary 
authority  was  served  both  on  the  landlord  and 
tenant  requiring  repairs  of  a  drain  and  closet 
and  other  sanitary  work.  As  the  landlord  did 
not  do  this  work,  the  tenant  complied  with  the 
notice,  and  spent  1181.  Is.  in  so  doing. 

The  landlord  died  in  May  1902,  and  the  tenant 
claimed  to  be  admitted  as  a  creditor  of  his  estate 
in  respect  of  the  1182.  Is,  so  paid. 

Held,  that  compliance  loith  the  sanitary  notice  and 
payment  of  the  costs  of  so  doing  was  an  impo- 
sition due  in  respect  of  the  premises  within  the 
meaning  of  the  covenant,  and  that  the  claim  of 
the  tenant  to  prove  against  the  landlord*s  estate 
must  fail. 

AdJOUBKBD  8TJMMON8. 

By  an  agreement,  dated  the  16th  July  1898, 
and  made  between  E.  Warriner  of  the  one  part 
and  Miss  G.  G.  E.  Brayshaw  of  the  other  part, 
a  messuage  and  premises  known  as  No.  122, 
Shooter's  Hill-road  were  demised  for  the  term  of 
three  years  from  the  29th  Sept.  1898  at  the 
rent  of  542.  per  annum  clear  of  all  deductions 
except  property  tax,  and  the  tenant  oovenanted 
to  pay  the  rent»  and 

To  pfty  and  dlBoharge  all  rates,  taxes,  assessineiits, 
and  impositions  whatsoever,  whether  Parliamentary, 
parochial,  or  otherwise,  that  may  become  due  or  as- 
sessed in  respect  of  the  premises.  To  keep  and  at 
the  expiration  of  the  said  tenancy  to  qnit  and  deliver  np 
quiet  and  peaceable  posBession  dt  the  premises,  together 
with  all  fixtures  and  fittings,  in  as  good  state,  order,  and 
condition  and  repair  as  the  same  shall  be  at  the  oom- 
menoement  of  the  tenancy,  fair  wear  and  tear  and  acci- 
dental damage  by  fire  in  the  meantime  only  excepted. 

On  the  20th  Feb.  1899  notice  by  the  sanitary 
authority  was  served  both  on  the  landlord  and 
tenant  requiring  certain  specific  work  to  be  done 
with  regard  to  the  drains.  The  landlord  delayed 
doing  anything,  and  the  tenant  did  the  work  and 
paid  118r.  Is.  in  respect  of  it. 

The  landlord  died  in  May  1902,  and  the  tenant 
had  applied  to  be  recouped  in  June  1899,  but  the 
landlord  had  repudiated  liability. 

The  question  now  to  be  determined  was  whether 

(a)  Beported by  0.  B.  Hamilton, Esq.,  BarriBtar-at-lAw. 
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the  tenant  was  entitled  to  prove  against  the  land- 
lord's estate  for  this  1182.  Is. 

There  was  evidence  that  at  the  time  of  the 
notice  by  the  sanitary  authority  the  drains  were 
not  in  a  worse  condition  than  at  the  date  of  the 
agreement. 

(?.  Lawrence  for  the  tenant. — There  are  no 
words  such  as  '*  payable  by  either  landlord  or 
tenant  in  respect  of  the  premises."  This  case  is 
like 

Rawlins  v.  Briggs,  3  C.  P.  Div.  368,  at  p.  371. 

The  only  word  against  me  is  "  impositions."  In 
Foulger  v.  Arding  (86  L.  T.  Rep.  488;  (1902) 
1  K.  B.  700)  the  words  "  imposed  on  the  landlord, 
tenant,  or  occupier"  were  used.  Moreover,  the 
lease  was  for  fourteen  years,  not  for  only  three 
years  as  in  this  case.  Farwell,  J.,  in  Valpy  v. 
8t,  Leonard's  Wharf  Company  (1  L.  G.  R  305), 
referred  to  in  f^tockdcde  v.  Asckerberg  (1903) 
1  K.  B.  873),  held  that  the  tenant  o£  a  cottage  at 
201.  a  year,  who  had  covenanted  to  pay  outgoings, 
was  not  bound  to  pay  582.  for  paving  a  yard  in 
obedience  to  a  notice  from  the  local  authority. 
The  word  "  imposition  "  is  not  bo  strong  as  "  out- 
goings." 

8t.  John  CUrhe  for  the  legal  personal  repre- 
sentatives of  the  landlord. — This  was  a  mere 
voluntary  payment  by  the  tenant  and  cannot  be 
recovered.  The  claim  was  repudiated  in  June 
1899,  and  it  is  now  too  late  to  set  it  up.  The 
tenant  has  been  held  liable  even  when  words  such 
as  "payable  either  by  landlord  or  tenant"  have 
not  been  used : 

Brett  V.  Bogersy  76  L.  T.  Eep.  26;  (1897)  1  Q.  B. 

525; 
Fa/rlow  v.  Stevmstm,  81  L.  T.  Bep.  589;    (1900) 

1  Oh.  128. 

"  Imposition  "  is  as  strong  as  "  duty."  The  most 
recent  case  is 

Oe(}rge  v.  Coates,  88  L.  T.  Bep.  48. 

(?.  Lawrence  replied. 

Eadt,  J. — The  question  is  whether  a  claim 
against  the  estate  of  the  testator  for  money 
expended  in  consequence  of  a  notice  to  repair  a 
drain  and  closet  and  do  other  sauitary  work 
can  be  enforced.  This  depends  on  the  true  con- 
struction  of  the  tenant's  contract  with  the  land- 
lord. She  was  required  to  put  the  drainage  in 
order,  and  did  so.  Can  she  claim  to  be  repaid 
the  amount  expended  by  her  in  so  doing  from 
her  landlord's  esiato?  [His  Lordship  read  the 
agreement.]  She  expended  IISL  Is.,  and  I  am  of 
opinion  that  she  is  not  entitled  to  recover  this 
sum.  I  have  to  determine  the  legal  rights  of 
parties,  and  not  what  an  arbitrator  might  think 
fair  and  reasonable.  In  my  opinion  the  obliga- 
tion fell  upon  ber  because  she  covenanted  to  pay 
the  rent  clear  of  all  deductions  whatsoever,  and  to 
pay  all  impositions.  By  reason  of  the  premises 
becoming  insanitary,  notice  was  served  by  the 
local  sanitary  authority.  The  duty  to  repair  the 
drains  was  imposed  by  the  Public  Health  Act 
(London)  1891 .  It  is  true  that  the  agreement  does 
not  include  the  word  **  duty,"  but,  reading  the 
judgment  of  Romer,  L  J.  in  Foulger  v.  Arding 
{ubi  sup,)  the  use  of  the  word  "  impositions  "  has 
the  same  effect.  He  says :  *' J  take  it  that,  as  the 
authoi-ities  now  stand,  if,  in  a  case  like  the  present 
the  word  '  duties '  were  included  in  the  covenant, 
undoubtedly  the  tenant  would  be  bound  to  recoup 


the  landlord  for  expenditure  which  he  might  have 
incurred  such  as  that  here  in  question.    .    .    . 
That   being  so,  can  we  or  ought  we  to  draw  a 
distinction  between  the  case  of  a  covenant  like 
this,  but  containing  the  word  '  duties,'  and  the 
case  now  before  usP     It  appears  to  me  that  it 
would  be  a  lamentable  thing  that  the  result  of  the 
authorities  should  be  that,  if  a  covenant  of  this 
kind  speaks  of  *  duties  imposed  on  the  landlord  or 
tooant  in  respect  of  the  demised  premises,'  such 
an  expense  as    that  here   in  question  must  be 
borne  by  the  tenant,  but  if  the  covenant  speaks  of 
'  impositions  charged  or  imposed  on  the  landlord 
or  tenant  in  respect  of  the  demised  premises,' 
then  the  tenant    is    not    liable  under   it.     It 
seems    to    me   that    such  a  distinction  is  one 
which    we    .ought   not    to     draw.      The   cases 
show    that  a  *  duty  imposed '  means  a  sum  «f 
money  payable  in  respect  of  a  duty  imposed. 
What,    then,    is    an  *  imposition'    within   the 
meaning  of  this  covenant  P    I  should  say,  apart 
from  authority,  that  in  this  covenant  it  means  a 
sum  of  money  payable  by  the  landlord  or  tenant 
in  respect  of  an  imposition.    A  duty  imposed 
appears  to  me  to  be  an  imposition,  and  I  should 
say  that  the  word  'imposition'  is,  if  anything, 
rather  larger  than  the  word  'duty.'"     In  mj 
view,  compliance  with  the  sanitary  notice  and 
payment  of  the  coste  was  an  imposition  due  in 
respect  of  the  messuage.     At  first  it  was  said 
that  it  is  only  when  the  contract  imposed  the 
duty  on  the  tenant  by  words  such  as  "  payable  by 
either  landlord  or  tenant "  that  he  is  liable.    Bat 
there  are  cases  in  which  those  words  are  not  used, 
but  in  which  a  tenant  has  been  held  liable.    The 
present  case  is  clear  when  we  consider  stct.  121 
of  the  Public  Health  Act  (London)  1891,  although 
the  section  does  not  apply,  because  the  sanitaiy 
authority  did  not   do  the  work.    That  section 
provides  that  the  coste  and  expenses  may  be 
I'eoovered  from  the  occupier,  and  the  owner  shall 
allow  the  occupier  to  deduct  any  money  so  paid 
from  the  rent,  but  "  nothing  in  this  section  shall 
affect  any  contract  between  any  owner  and  ocoa- 
pier  of  any  premises  whereby  the  occupier  agrees 
to  pay  or  discharge  all  rates,  dues,  and  sums  of 
money  payable  in  respect  of  such  premises,  or 
shall    affect    any  contract   whatsoever    between 
landlord  and  tenant."    Moreover,  if  the  sanitary 
authority  had  done  the  work  and  recovered  the 
cost  from  the  occupier,  and  the  occupier  bad 
claimed  to  deduct  the  amount  from  the  rent,  she 
would  have  been  making  a  deduction,  although 
the  covenant  is  to  pay  rent  clear  of  all  deductions 
whateoever.    The  case  cannot  be  distinguished 
from  Stockdale  v.  Ascherherg  («iip.)  before  Wright, 
J.,  where,  as  here,  the  agieement  for  a  lease  was 
for  three  years.     On    these  grounds  I    am  of 
opinion  that  the  claim  fails. 

Solicitors :  Frederick  Kinch ;  W,  J,  and  E,  E, 
Tremellen, 
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Friday,  Jan,  16, 1903. 

(Before  Lord  Alyerstone,  G.J.,  Wills  and 

Channbll,  JJ.) 

WiB&AL  BuRAL   District  Council  (apps.)  v, 

Cartjbr  (reep.).  (a) 

Loeal  government  —  Private  street  works  —  Pro- 
vieional  apportionment — Notice  to  he  served  on 
owners  —  dondition  precedent  —  Private  Street 
Works  Act  1892  (55  &  56  Viet.  c.  57),  ss.  6,  7. 

When  a  resolution  has  been  passed  by  a  loeal  autho- 
rity approving  the  estimate  and  the  provisional 
apporhonment  for  private  street  works,  service 
of  copies  of  this  resolution  upon  the  oxioners  of 
premises  which  are  shown  in  the  provisional 
apportionment  as  liable  to  be  charged,  as  re- 
^vred  by  sect.  6  of  the  Private  Street  Works 
Act  1892,  is  a  condition  precedent  to  such  owners* 
liabilUy  to  be  charged. 

Per  Channeil,  J. :  The  person  whom  the  local 
oMority  believes  on  reasonable  grounds  to  be 
ihe  owner  of  premises  is  a  **  reputed  owner "  of 
such  premises  within  Part  1  of  tne  schedule  to  the 
Act.  It  is  sufficient,  therefore,  if  such  person  is 
entered  as  liable  to  be  charged  in  the  provisional 
apportionment.  But  the  service  of  the  notice  of 
the  resoluHion  approving  the  provisional  appor- 
tionment must  be  in  accordance  with  sect.  267  of 
the  Public  Health  Act  1875,  and  therefore  if  the 
notice  is  add/ressed  to  a  particular  person  he 
mvLst  be  the  real  owner,  but  if  addressed  merely 
to  the  **  owner "  it  is  a  sufficient  service  if  the 
notice  be  served  on  any  person  on  the  premises, 
or,  if  there  be  none,  affixed  to  a  conspicuous  place 
thereon. 

kvvi^Aii  from  the  jadgment  of  His  Honour  Judge 
Bowen  Bowlands,  of  the  Birkenhead  County 
Court 

The  action  was  for  the  recovery  of  60Z.  Zs.  M. 
with  iutereat^  beine  the  apportioned  amount  of 
expenses  incurred  by  the  puiintifEs  in  the  execu- 
tion of  private  street  works  under  the  Private 
Street  Works  Act  1892. 

The  facts  were  as  follows : — 

The  Private  Street  Works  Act  1892  had  been 
applied  to  the  plaintiffs'  district  by  an  order 
(kted  the  20th  Nov.  1896.  Under  the  powers 
conferred  by  it  the  plaintiif s  in  Feb.  1900  resolved 
to  execute  certain  works,  being  private  street 
works  within  sect.  6  of  that  Act,  with  respect  to 
a  street  at  Heswall,  within  their  district,  called 
Qoarry-road. 

The  defendant  was  the  owner  of  certain  pre- 
mises consisting  of  a  quarry  liable  to  an  appor- 
tioned part  of  the  expenses  of  such  works.  The 
Borveyor  of  plaintiffs,  in  pursuance  of  the  resolu- 
tion of  the  plaintiffs,  prepared  a  specificatiun  of 
the  works  with  plans  and  sections,  and  an  estimate 
of  the  probable  expenses,  and  a  provisional  ap- 
portionment of  the  estimated  expenses,  in  which 
the  premises  of  the  defendant  were  included. 
Notices  under  sect.  6  of  the  Act  were  then  served 
upon  the  owners  of  the  premises  included  in  the 
provisional  apportionment. 

The  notice  in  respect  of  the  defendant's  pre- 
mises was  addressed  to  "The  Heswall  Quarry 
Company  Limited,  D.  Bobinson,  Manager,  who 
were  dencribed  as  owners  or  reputed  owners  of  the 
premises. 

—  ___  ■-  ._■  -       — 

(a)  R«|)«rt«l  bj  J.  Ahokbw  Sxeabav,  Bsq.,  BKrUler-«t-Lftw. 


The  notice  was  so  addressed  because  the 
plaintiffs  had  had  previous  dealings  with  Bobin- 
son  when  he  was  working  the  (quarry  on  the 
defendant's  premises.  In  fact,  neither  the  com- 
pany nor  Booinson  had  ever  been  owner  of  the 
premises,  but  Bobinson  had  been  the  tenant  of 
tbe  defendant.  His  tenancy  had  continued  up  to 
Dec.  1899,  and  was  in  fact  subsisting  throughout 
the  Local  Government  inquiry  as  to  the  works. 

The  notice  was  received  by  Bobinson,  who  was 
the  uncle  of  the  defendant^  but  no  notice  was 
served  on  the  defendant  himself. 

On  the  completion  of  the  works  a  final  appor- 
tionment was  made  under  sect.  12  of  the  Act,  and 
in  ic  the  Heswall  Quarry  Company  were  described 
as  the  owners  or  reputed  owners  of  the  premises. 

Notice  of  this  was  served  upon  and  received  by 
Bobinson  as  before. 

On  the  plaintiffs  subsequently  being  informed 
by  Bobinson  that  the  defendant  was  the  real 
owner,  the  plaintiffs  amended  the  final  apportion- 
ment by  substituting  his  name  as  owner  for  that 
of  the  Heswall  Quarry  Company,  and  a  notice  of 
the  apportionment  was  served  upon  the  defendant. 
The  defendant  refused  to  pay,  and  this  action  was 
brought  in  the  High  Court.  It  was  remitted  to 
the*  County  Court.  The  judge  held  that  the 
defendant  was  not  liable.  The  plaintiffs  appealed. 

Publio  Health  Act  1875  (38  &  39  Yict.  c.  55) : 

Sect.  267.  Notices  .  .  .  may  be  served  by  de- 
livering the  same  to  or  at  the  residenoe  of  the  person  to 
whom  they  are  .  .  .  addressed,  or,  where  addressed  to 
the  owner  or  oocnpier  of  premises,  by  deliveriog  the 
same,  or  a  trae  copy  thereof,  to  some  person  on  the 
premises,  or,  if  there  is  no  person  on  the  premises  who 
oau  be  served,  by  fixing  the  same  on  some  oonspionoas 
part  of  the  premises.  .  .  .  Any  notice  by  tnis  Act 
rt  quired  to  be  giveo  to  the  owner  or  ooonpicr  of  any 
premises  may  be  addressed  by  the  description  of  the 
**  owner"  or  *'  oooapier  "  of  the  premises  (namiog  them) 
in  respect  of  which  the  notice  is  given,  without  torther 
name  or  description. 

The  Private  Street  Works  Act  1892  (55  k  56 
Yict.  c.  57),  s.  6,  after  providing  that  the  urban 
authority  may  resolve  that  certain  private  street 
works  shall  faie  executed,  and  that  tuereupon  the 
surveyor  shall  prepare  a  specification,  an  estimate, 
and  a  provisional  apportionment,  enacts  that 
these  may  be  approved  by  resolution  of  the  urban 
authority,  and  when  so  approved  the  resolution  is 
to  be  published  as  required  by  the  Act,  and  also 
copies  of  it  served  *'  on  the  owners  of  the  premises 
shown  as  liable  to  be  charged  in  the  provisional 
apportionment  within  seven  days  after  the  date  of 
the  first  publication."  During  one  month  after 
that  date  the  specification,  plans,  bootions,  esti- 
mate, and  apportionments  are  to  be  open  to 
inspection. 

tiy  sect.  7,  during  this  month  the  owner  of  any 
premises  liable  for  a  share  of  the  expenses  under 
the  provisional  apportionment  may  raise  objec- 
tions: (1)  That  the  street  is  not  a  street  within 
the  meauing  of  the  Act ;  (2)  that  it  is  a  highway 
repairable  by  the  inhabitants  at  large ;  (3)  that 
there  is  somo  informality  or  defect  in  the  resolu- 
tion, &c. ;  (4)  that  the  proposed  works  are  insuffi- 
cient or  too  expensive;  (5)  that  any  premises  should 
be  excluded  from  or  included  in  the  apportionment; 
(6)  that  the  apportionment  is  inoorroct. 

By  sect.  1  the  Act  is  to  be  read  with  the  Pnbli 
Health  Acts,  and  by  sect.  25  sect  150  of  the 
Public  Health  Act  1875  is  excluded. 
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By  Part  1  of  the  schedule  to  the  Act  provisional 
apportionments  are  to  state  "the  amounts  charged 
on  the  respective  premises  and  the  names  of  the 
respective  owners  or  reputed  owners.*' 

Nali3hrett  {Macmorranf  K  G.  with  him)  for  the 
plaintiffs. — "The  question  here  is,  Has  there  been 
service  of  the  notice  of  the  provision^  apportion- 
ment within  sect.  267  of  the  Public  Health  Act 
1875  ?  Now,  to  see  whether  there  is  or  not  we 
must  note  that  by  Part  1  of  the  schedule  to 
the  Private  Street  Works  Act  1892  provisional 
apportionments  may  contain  the  names  of  the 
owners  or  reputed  owners.  My  contention  is 
that  the  Heswall  Quarry  Company  were  reputed 
owners  of  the  quarry,  and  that  service  on  them 
was  therefore  sufficient.  [Channell,  J. — In 
Walhend  Local  Board  v.  Murphy  (61  L.  T.  Hep. 
777)  it  was  held  that  service  on  a  part  owner  is 
not  good  service  within  sect.  150  of  the  Public 
Health  Act  1875.]  But  sect  150  refers  only  to 
"  owners  or  occupiers,"  not,  as  the  schedule  to  the 
Private  Street  Works  Act  1892  does,  to  "  reputed 
owners."  The  fact  that  the  name  of  the  reputed 
owner  was  inserted  cannot  prevent  the  notice 
being  served  upon  him  if  in  fact  he  is  reputed 
owner  of  the  premises.  And  provided  the  name 
of  the  reputed  owner  is  inserted  in  the  provi- 
sional apportionment  and  the  notice  is  served  on 
him,  the  real  owner  becomes  liable  to  pay  under 
sect.  14  bf  the  Act. 

Carver,  K.C.  (ipnth  him  Bighy  Stoif I). —-Sect.  6  (3) 
of  the  Private  Street  Works  Act  1892  is  impera- 
tive, and  it  enacts  that  copies  of  the  resolution 
approving  the  provisional  apportionment,  &c.,  is 
to  be  served  on  the  "owners  of  the  premises. 
This  of  itself  would  make  the  service  here  bad, 
and  would,  I  submit,  also  make  service  on  the 
'* owner"  a  condition  precedent  to  his  liability. 
Under  the  Public  Health  Acts  of  1848  and  1875 
service  of  notice  on  the  owner  was  a  condition 
precedent  to  liability.  Neither  the  words  of  the 
Acts  nor  the  circumstances  were  stronger  than 
they  are  here : 

Jarrow  Local  Board  v.  Kennod/y,  L.  Bep.  6  Q.  B 

128; 
Famworth  Local  Board  v.  Compton^  34  W.  B.  384 ; 
WalUend  Local  Board  r.  Murphy  (tup.). 

No  doubt  one  reason  the  service  of  notice  was 
read  as  a  condition  precedent  to  liability  under 
the  Public  Health  Acta  was  because  there  the 
owner  had  an  option  to  do  the  work  himself,  and 
it  was  only  when  he  refused  or  failed  to  do  it  that 
the  local  authority  were  entitled  to  do  it  and 
charge  him.  But  under  the  Private  Street 
Works  Act  1892,  while  he  has  no  option  to  do  the 
work  himselfi  he  has  a  right  as  important — the 
right  to  object  to  its  being  done  or  his  being 
made  liable.  This  right  must  be  exercised  under 
sect.  7  within  one  month  after  publication  of  the 
resolution  approving  the  apportionment  or  it 
cannot  be  exercised  at  all.  Therefore  if  an  owner 
is  not  served  with  notice  of  that  resolution  he  is 
deprived  of  a  most  important  privilege  expressly 
reserved  to  him  by  the  Act. 

NaJd/rett  in  reply. 

Lord  Alvbbstone,  C.J. — I  have  come  to  the 
conclusion  that  the  decision  of  the  County  Court 
judge  is  right.  I  should  have  been  glad  to  have 
seen  my  way  to  a  contrary  conclusion,  for  there 
are  no  merits  in  the  objection  raised.     The  per- 


sons representing  the  property,  I  have  little  doubt, 
have,  in  effect,  had   notice,    and  now  they  are 
taking  a  technical  objection  to  escape  liabilitv. 
Prior  to  the  passing  of  the  Private  Street  Works 
Act  1892,  works  of  this  kind  were  done  undsr 
sect.  150  of  the  Public  Health  Act  1875.    That 
section  provides  that  where  works  are  required  to 
be  done  in  a  street,  the  local  authority  may  by 
notice  addressed  to  the  owners  require  them  to 
do  the  works,  and  that,  if  the  notice  should  not  be 
complied  with,  the  authority    may  execute  the 
works    required    themselves    and     recover    the 
expenses  from  the  owners.     Under  that  section  it 
was  held  that  the  absence  of  notice  to  the  owner 
of  the  intention  to  execute  the  works  prevented 
him  from  being  charged  with  the    sum  appor- 
tioned upon  his  premises,  and  that  notice  to  a 
previous  owner  was  not  sufficient ;  and  the  prin- 
ciple here  laid  down  serves  to  some  extent  aa  a 
guide  in  the  present  case.     The  Private  Street 
Works  Act  1892,  which  is  an  adoptive  Act,  gi?eB 
important  rights  and  privileges  to  the  peraoiu 
who  are  going  to  be  charged  with  contributions 
towards  private  street  improvements.    By  sect  6 
a  local  authority  may  resolve  to  do  works  in  a 
street.    When  it  does  so  a  provisional  apportion- 
ment shall  be  made  of  which  the  authority  may 
by  resolution  approve,  and  copies  of   the  reso- 
lution    approving    the    provisional    apportion- 
ment shall  be  served  on  Uie  owners  of  premises 
liable  to  be  charged  with  the  expenses,  and  the 
Act  incorporates  sect.  267  of  the  Public  Health 
Act  1875,  which  provides  liberal  means  of  service 
where  the  owner  of    the  premises  is  unknown. 
The  next  privileges  given  by  the  Act  can  be 
exercised  only  within  a  limited  time    after  soch 
service.    Sect.  7  enables  the  owners  before  the 
work  is  done  to  raise  a  number  of  objections  to 
the  provisional  apportionment-'oneof  them  being 
that  the  street  is  a  highway  repcdrable  by  the 
inhabitants  at  large — and  these  objections  can 
only  be  raised  within  a  month  from  the  publica- 
tion of  the  provisional  apportionment.    Moreover, 
by  sect.  8  these  objections   cannot  be  otherwise 
made  or  allowed  than  in  the  manner  presqribed 
by  the    Act.      Under    these    circumstances  it 
seems  to  me  that  service  is   just  as  necessary 
under  this  Act  as  it  is   under  sect.  150  of  the 
Public    Health    Act    1875.    This,    however,  is 
denied  by  counsel,  who  contends  that  there  is 
a    fundamental    distinction    between    the  two 
Acts,  inasmuch  as  under  sect.  150  of  the  Pablic 
Health  Act  1875  the  owner  has  the  option  of  doing 
the  work  himself,  which  option  he  could  not  exer- 
cise without  having  previous  notice,  while  ander 
the  Private  Street  Works  Act  1892  he  has  no 
such  option.    As  a  general  argument,  that,  no 
doubt,  is  true ;  but  in  practice  the  distinction  is 
of  no  importance,  since  owners  do  not  in  fact 
avail  themselves  of  their  option  under  the  Act  of 
1875  by  doing  the  work  themselves.    Here  I  think 
we  must  take  it  that  the  owner  was  not  served 
with  the  notice,  and  did  not  know  of  it.    It  is  con- 
tended, however,  that,  though  not  eo  served,  this 
informality  is  cured,  because  there  has  been  a 
compliance  with  sect.  12  of  the  Act  of  1892,  which 
provides  for  the  making  of  a  final  apportionm^t 
after  the  work  has  been  done,  and  gives  certain 
rights  of  objection  to  the  owners  against  the 
final  apportionment.    The  rights  of  objecting  to 
the  final  apportionment  under  that  section  aiet 
however,  by  no  means  so  extensive  as  the  rights 
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of  objeotixig  to  the  proYisional  apportioxiinent 
gnder  seot.  7,  and  therefore  the  owner  who  gets 
notice  only  of  the  final  apportionment  is  by  no 
means  in  the  same  position  as  he  would  have  been 
in  if  he  had  had  a  notioe  under  sect.  7  of  the  pro- 
Tidonal  apportionment.  ^  It  seems  to  me  that 
notioe  to  the  owner  is  just  as  necessary  under 
sect  6  of  the  Act  of  1892  as  under  sect.  150  of 
the  Aot  of  1875.  It  is,  no  doubt,  possible  that 
if  the  defendant  had  been  served  with  a  copy 
of  the  resolution  he  might  have  done  nothing ; 
bat,  as  it  has  not  been  served  upon  him,  we 
are  bound  to  decide  that  he  is  not  liable  to 
be  charged  with  the  apportioned  sum.  In  my 
opinion,  service  of  a  copy  of  the  resolution 
approving  the  provisional  apportionment  is  a 
oondition  precedent  to  the  liability  of  the  owner, 
and  I  therefore  think  that  the  appeal  should  be 
dismissed. 

Wills,  J. — I  am  of  the  same  opinion.    I  may 
point  out  that  when  considering  whether  worc(s 
osed  in  an  Aot  of  Parliament  are  simply  directory 
or  naandatory — that  is  to  say,  whether  what  they 
direct  to  be  cbne  is  not  intended  to  be  in  the  nature 
of  a  oondition  precedent  to  any  further  step,  or 
whether  it  is  so  intended — we  must  look  care- 
fully to  see  what  the  words  are  there  for,  and 
what  would  be  the  consequences  of  neglecting  or 
insisting  on  their  requirement.    Here  some  of  the 
provinons  of  the  Act  seem  conclusive  upon  the 
point    Sect.  7  gives  the  owner  a  right  to  take 
various  important  objections  to  the  provisional 
apportionment,  but  requires  him  to  take  them 
within  a  month  after  its  publication,  and,  if  he 
does  not  take  them  within  such  month,  he  is  pre- 
cluded from  taking  them  otherwise.    This  alone 
seems  to  me  sufficient  to   make  service  of  the 
notioe  a  condition  precedent  to  liability,  since,  if 
he  does  not  receive   notice  of  the    provisional 
apportionment,  he  may  be  precluded  from  taking 
these  objections.    Sect.  12  seems  to  confirm  this 
view,  since  it*  enables  the  owner  at  a  later  stage 
to  take  certain  objections  to  the  final  apportion- 
ment, but  only  to  the  estimated  expenses  having 
exceeded  the  estimated  expenses  by  more  than 
15  per  cent.,  to  the  final  apportionment  not  having 
been  made  in  accordance  with  the  section,  or  to 
there  having   been  an   unreasonable   departure 
from  the  specifications,  plans,  and  sections.    The 
Bubstantiafiights  of  objecting  are  those  given  by 
sect.  7,  and,  unless  the  owner  has  notice,  he  may 
not  be  able  to   exercise  these  rights.    I  think, 
therefore,  that  service  of  a  copy  of  the  resolution  on 
the  owner  is  a  condition  precedent  to  the  owner's 
liability. 

ChakkblIi,  J. — I  concur,  though  in  this  par- 
ticular case  with  some  reluctance.  I  am  satisfied 
that  if  the  notice  in  this  case  had  been  served  in 
the  way  in  which  the  Act  directed  that  it  should 
he  served  where  the  owner  of  the  property  is  not 
known,  then  the  defendant  would  have  had  to 

Ey  even  if  he  had  shown  that  in  fact  the  notice 
d  never  come  to  his  knowledge.  The  objection 
that  the  provisional  apportionment  does  not  con- 
tain the  correct  name  of  the  owner  of  the  premises 
is  not  necessarily  a  fatal  objection.  Sect.  6  (2) 
of  the  Act  of  1892  provides  that  the  provisiona 
apportionment  shall  comprise  the  particulars  pre- 
scribed in  the  schedule.  Part  1.  Now,  the  schedule. 
Part  1,  provides  that  the  provisioniBd  apportion- 
ment anall  state   the  names  of  the  owners  or 


"  reputed  owners  "  of  the  premises.  I  feel  some 
doubt  whether  the  learned  County  Court  judge 
gave  a  proper  interpretation  to  the  phrase 
"reputed  owner."  It  must  surely  mean  the 
person  whom  the  local  authority  on  reasonable 
grounds  believes  to  be  the  owner,  and  a  person  who 
having  been  the  owner  and  whom  the  local  autho- 
rity has  dealt  with  as  such  is  certainly  a  person 
whom  the  local  authority  had  reasonable  grounds 
for  believing  to  be  the  owner.  But  then  the  service 
must  be  service  according  to  sect.  267  of  the 
Public  Health  Act  1875,  since  by  sect.  1  of  the 
Private  Street  Works  Act  the  two  Acts  are  to  be 
read  together.  By  that  section,  where  the  notice 
is  addressed  to  a  particular  person  it  is  to  be 
served  by  delivery  at  his  residence,  and  where  it 
is  addressed  merely  to  the  owner  or  occupier 
(without  naming  him)  it  may  be  served  by  deliver- 
ing it  to  any  person  on  the  premises,  or,  if 
there  is  no  one  on  the  premises,  by  fixing  it  on 
some  conspicuous  part  of  the  premises.  If,  there- 
fore, the  plaintiffs,  insteaa  of  addressing  the 
notice  of  the  provisional  apportionment  to  the 
Heswall  Quarry  Company,  had  addressed  it 
simply  to  '*  the  owners,  the  service  would  have 
been  good  and  effective.  The  plaintiffs,  however, 
did  not,  unfortunately,  avail  themselves  of  that 
provision,  but  addressed  the  document  to  a  par- 
ticular person  who  was  not  the  owner,  and  con- 
sequently there  has  been  no  service  of  notice 
within  Uie  section.  Now,  it  has  been  held  that 
notice  to  the  owner  is  a  condition  precedent  to 
his  liability  for  expenses  incurred  under  sect.  150 
of  the  Act  of  1875,  and  I  agree  that  there  is  at 
least  as  much  reason  why  service  of  a  copy  of  the 
resolution  approving  the  provisional  apportion- 
ment should  be  a  condition  precedent  to  his 
liability  under  the  Act  of  1892.  1  therefore  agree 
with  my  learned  brothers  in  thinking  that  the 
County  Court  judge  was  right  in  the  conclusion 
at  which  he  arriveT  Appeal  dUmis»ed. 

Solicitors  for  the  plaintiffs,  CurUiffe  and 
Davertport,  agents  for  Churton,  Chester. 

Solicitors  f6r  the  defendant,  J.  E,  and  H,  Scott, 
agents  for  Hughes  and  Co.,  Birkenhead. 
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ApnL  1  and  8, 1903. 

(Before  Lord  Alybbstonb,  C.J.,  Wills  and 

Channell,  JJ.) 

FiBLDiNQ  (app.)  V,  Ttjsneb  (resp.).  (a) 

Oaming — Unlatofvl  gaming^^Automatic  machine 
^--Kept  in  sweetmeat  ahop^Common  gaming- 
house — Oaming  House  Act  1854  (17  &  18  Vict, 
c.  38),  s.  4. 

The  occupier  of  a  shop  for  the  sale  of  sweetmeat  s 
&c.f  kept  in  his  shop  an  autom^Uio  machine  hy 
which  a  person  on  putting  a  penny  in  the  slot  was 
able  &y  puUivig  a  spring  to  throw  the  penny 
upwards  so  that  it  fell  into  one  of  seven  com- 
jfartments.  If  it  feu  in  one  of  these,  he  received 
%n  return  a  ticket  for  sweetmeats  of  the  value  of 
2d,;  if  in  one  of  two  others,  he  received  his 
penny  back ;  and  if  in  any  of  the  remainder,  his, 
penny  was  kept  a/nd  he  received  nothing  in 
return. 

The  evidence  showed  that  with  practice  a  certain 
amount  of  skiU  migl^  be  acquired  in  the  use  of 

(a)  Beported  by  J.  Andbbw  Stbahan,  Esq.,  BarrlBter-ftt-Law. 
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a  particiUar  machinet  hut  that  in  fact  on  the 
whole  the  uaere  were  at  a  disadvantage. 
Held,  that  the  vse  of  this  machine  was  unlawful 
gaming,  and  tha^  the  shopkeeper,  hawing  know- 
ingly  kept  the  same  and  permitted  it  to  he  used 
in  his  shop,  had  used  the  shop  for  the  pwrpose 
of  unlawful  gaming  within  sect,  i  of  the  Gaming 
House  Act  1854. 

Gasb  stated  by  jnstioes. 

Fielding  was  the  oocupier  of  a  shop  in  Man- 
cheBter-r(»d  in  the  borough  of  Oldham. 

Tomer  laid  an  information  against  him  under 
sect.  4  of  the  Gaming  Act  1854  for  having  anlaw- 
fnlly  opened,  kept,  and  used  the  shop  for  the 
pnrpoee  of  nnlawfnl  gaming  beine  carried  on 
therein  on  the  12th,  19th,  and  22nd  April  1902, 
and  the  justioeB  convicted  Fielding. 

Fielding  now  appealed  agamst  this  conviction. 

The  facte  as  fonnd  by  the  jnsticeB  were  shortly 
as  follows  :— 

The  shop  kept  by  the  appellant  was  for  the 
sale  of  sweetmeats,  herbs,  hero  beer,  and  tobacco. 
In  it  he  had  an  automatic  machine  of  the  penny- 
in- the- slot  description.  The  mode  of  workine  it 
was  this :  A  person  desiring  to  work  the  machine 
pnt  a  penny  in  the  slot,  and  then  palled  down  a 
spring  by  means  of  a  knob.  He  then  let  the 
Imob  go  and  the  spring  flew  up,  and  the  penny 
was  thns  sent  on  its  joomey  and  might  go  into 
one  of  seven  compartments.  If  it  went  into  either 
of  two  compartments,  the  penny  was  returned  to 
the  sender.  If  it  went  into  one  of  four  compart- 
ments, the  penny  was  retained  in  the  machine 
and  the  sender  got  nothing  for  it.  If  the  penny 
went  into  the  centre  computment  (the  bulTs  eye 
as  it  was  called),  the  sender  received  from  the 
machine  a  ticket  entitling  him  to  receive  from 
the  appellant  twopenny  worth  of  sweets,  or  it 
might  be  cigars  or  cigarettes. 

During  the  12th,  I9th,  and  22nd  April  1902 
the  police  kept  a  watoh  on  the  shop,  and  evidence 
was  given  by  them  to  show  that  it  was  resorted 
to  on  these  days  by  many  boys  and  some  men, 
who  put  pennies  into  the  machine.  The  results 
varied  a  good  deal,  bat  the  advantage  on  the 
whole  was  with  the  machine.  Some  of  the  boys 
who  made  use  of  it  on  these  days  were  called,  and 
on  cross-examination  at  least  one  admitted  that 
a  certain  skill  in  directing  the  penny  in  this 
machine  could  be  acquired  by  practice  apon  it, 
and  that  a  person  having  such  skill  might  win  as 
often  as  he  lost. 

The  Gaming  House  Act  1854  (17  &  18  Yict. 
C.38): 

Sect.  4.  Any  person  beingr  the  owner  or  ooonpier  or 
having  the  noe  of  any  hooae,  room,  or  plaoe,  who  shall 
open,  keep,  or  nee  the  same  for  the  purpose  of  unlawful 
gaming  heing  oarried  on  therein  .  .  .  may  on 
■nmniaiy  conviction  thereof  before  two  jnstioes  of  the 
peaoe  be  adjudged  by  snoh  justioee  to  forfeit  and  pay 
Buoh  penalty  not  exceeding  5001.  a«  to  such  justioes 
■hall  seem  fit. 

Llewelyn  Davies  for  the  appellant.— Three  aaes- 
tions  arise  on  this  case,  and  I  submit  that  if  the 
court  does  not  answer  all  of  them  in  the  affirmative 
the  conviction  must  be  quashed.  These  qaestions 
are :  First,  is  the  use  oi  this  machine  gaming  at 
all  P  Secondly,  if  it  is,  is  it  unlawf al  gaming  P 
And,  thirdly,  if  it  is  unlawful  gaming,  is  the  shop 
kept  for  the  parpose  of  unlawnil  gaming  P  As  to 
the  first  point,  I  contend  the  use  of  tliis  machine 


is  not  gaming  at  all.  In  order  to  oonstitiite  a 
game  toere  must  be  a  contest  between  two  or 
more  persons.  Here  there  is  no  sach  contest 
The  person  using  the  machine  plays  against  no 
other  player.  [Lord  Altbbstonb,  G.J. — Surely 
he  plavs  against  the  owner  of  the  machine.] 
Even  if  it  is  gaming,  it  is  not  unlawful  gaming. 
It  is  not  unlawful  gaming,  in  the  first  place, 
because  it  is  not  a  game  of  mere  chance ;  it  is  a 
game  of  skill.  By  33  Hen.  8,  c.  9,  no  doabt  many 
games  of  skill  were  made  unlawful,  but  that  and 
the  sabseqaent  statutes  amending  and  altering  it 
have  been  repealed,  as  far  as  games  of  mere  skill 
are  concerned,  by  sect.  1  of  8  &  9  Yict  o.  109. 
Here  the  evidence  of  the  prosecation  shows  that 
skiU  may  be  aoqaired.  Of  coarse  at  first  the 
results  in  asinsr  the  machine  must  depend  on 
chance,  but  that  is  the  same  with  all  games  of 
skill  at  first.  It  merely  amoante  to  saying  thai 
the  player  has  in  this,  as  in  all  ^ames,  to  acquire  his 
skill  by  practice.  Bat  even  if  it  were  a  mere  game 
of  chance,  it  would  not  follow  that  it  is  necessarily 
unlawful  gaming.  Games  of  chance  become 
unlawful  games  only  when  they  are  expressly  and 
specifically  forbidden  by  statute  —  as  certain 
games  of  chance  are — or  when  they  are  played  in 
a  common  gaming-house : 

Jenka  v.  Twpin,  50  L.  T.  Bep.  808 ;  13  Q.  B.  Di?. 

505; 
Bnssell  on  Crimes,  6th  edit.,  vol.  1,  p.  291. 

It  has  never  been  clearly  defined  what  amounts 
at  common  law  to  a  common  gaming-house,  but 
clearly  there  must  be  circumstcuices  of  a  demora- 
lising character  attached  to  the  gamiag  carried 
on  therein,  such  ah  excessive  stakes,  cusorderiy 
conduct,  or  such  like : 

BeiD  V.  Rogier,  1  B.  &  C.  272  ; 

fiusaell  on  Crimes,  61^  edit.,  vol.  1,  p.  741 ; 

Hawkins  P.  C,  bk.  1,  o.  75,  s.  6. 

Now,  this  game  is  certainly  not  speoifioally  for- 
bidden, nor,  I  sabmit,  can  the  appellant's  house  be 
held  a  common  gaming-house  at  common  law. 
Neither  does  it  come  within  sect  2  of  8  <&  9  Yict 
c.  109.  That  section  contains  an  enactment  as  to 
what  it  is  sufficient  to  prove  where  there  is  no 
specific  evidence  that  a  noase  is  a  ^aming-hooss 
at  common  law  in  order  to  bring  it  within  the 
statutory  rules  as  to  unlawful  gaming.  The  gist 
of  that  enactment  is  that  the  house  is  to  be 
regarded  as  a  common  gaming-house  if  it  is  "  kept 
or  used  for  playing  therein  at  any  unlawful  f^ame, 
and  that  a  bank  is  kept  there  by  one  or  more 
players  exclusively  of  others,  or  that  the  chances 
of  any  game  played  therein  are  not  alike  favoor- 
able  to  &\1  the  players.  .  .  ."  Assuming,  then, 
that  this  shop  was  a  place  kept  for  playing  therein 
at  any  unlawful  ^me,  the  using  the  machine  is 
not  unlawful  gaming  unless  either  a  bank  is  kept 
or  the  chances  of  the  players  are  unequal.  I 
submit  that  clearly  no  bank  is  here  kept^  and 
that  the  chances  of  the  players  are  eqniU. 
That  brings  me  to  my  third  point.  Both  aeei  2 
of  8  &  9  Yict.  c.  109  and  sect.  4  of  the  Gaming 
House  Act  1854  require  that  the  place  should  be 
kept  or  used  for  the  purpose  of  unlawfol  gaming. 
Whether  this  is  an  unlawful  game  or  not^  and 
whether  a  bank  is  kept  or  noC  and  whether  the 
chances  of  the  players  are  eqnal  or  not,  the  appel- 
lant  has  committed  no  offence  unless  the  shop  ii 
kept  "for  the  purpose"  of  carrying  on  the  I 
utlawfol  game.     That  mean,  ihat  the  pri»»,  I 
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pnrpofle  for  whioh  the  shop  is  kept  mnst  be  the 
poipoae  of  tmlawf  al  gaming : 

Jenk$  ▼.  Tvrpin  (mp,). 

But  the  primary  pnrpoee  of  the  appellant  was  to 
sell  his  Bweetmeats  and  oigarettea.  The  machine 
waa»  as  the  evidenoe  shows,  merely  an  insianment 
for  the  advanoement  of  this  sale.  I  submit,  then, 
the  shop  was  not  kept  or  used  for  the  purpose  of 
nnlawf  111  gaming  within  sect  4 

IL  B.  D.  Adand  for  the  respondent. — As  to  the 
last  point  made  on  behalf  of  the  appeUant^  the  case 
of  JenkM  ▼.  Turjain  {tup,)  is  really  adyerse  to  his 
contention.  Tne  sole  point  is  whether  in  fact  the 
shop  was  nsed  for  carrying  on  nnlawf ol  games. 
If  it  was  need  for  the  purpose,  it  does  not  matter 
whether  it  was  mainly  used  for  otiher  purposes  or 
not.  Here,  except  in  one  paragraph,  there  is  no 
reference  to  the  shop  bdng  used  for  any  other 
purpose  than  unlawrnl  gaming.  [Lord  Alveb- 
8TOBB,  O.J. — ^The  only  point  we  want  you  to 
argue  is  whether  or  not  this  is  an  unlawful  game.] 
A  j^ame  becomes  unlawful,  firstly,  when  it  is 
earned  on  in  a  common  gaming-house;  or, 
secondly,  when  it  is  carried  on  so  as  to  be  contrary 
to  pubuo  morals.  The  latter  point  does  not 
depend  on  the  size  of  the  stakes ;  otherwise  none 
but  the  rich  could  commit  the  offence.  If  the 
mode  in  which  it  is  carried  on  encourages  idle- 
ness or  extravac^ance — and  what  are  idleness  and 
eztiHYagance  cfepends  on  the  position  andordi- 
naiy  avocations  of  the  persons  concerned — ^then 
the  game  becomes  unlawful.  By  sect.  11  of  the 
Act  of  Henry  YIII.  many  games  were  made 
unlawful  except  on  holidays,  quite  irrespeoiiYe  of 
skill  or  stakes,  to  certain  classes  at  any  rate  of  the 
community;  till  1845  tennis  was  an  unlawful 
game,  the  ground  being  that  the  playinp^  of 
tiieee  games  prevented  tl^people  from  practising 
archery.  Sect  1  of  8  &  9  Vict  c.  109  only  altered 
the  law  as  far  as  games  of  skill  were  concerned. 
Here  the  game  is  not  one  of  skilL  No  doubt 
practice  on  a  particular  machine  may  in  time 
enable  the  user  to  improve  his  chances  somewhat 
so  far  as  the  use  of  that  particular  machine  is 
concerned.  But  such  practice  will  in  no  way 
give  him  skill  as  to  other  maohines,  because 
there  is  no  standardisation  of  the  strength  of  the 
springs.  As  to  the  point  of  the  smallness  of  the 
stakes  being  proof  that  the  gamine  cannot  be 
demoralisiog,  I  rely  on  the  woras  of  Smith,  J.  at 

S.  532,  in  SantongM  v.  NeiUan  (3  Fraz.  (Jus. 
as.)  13.  The  case  otherwise  does  not  apply 
here,  since  it  turned  on  another  statute.  Sect  2 
of  8  &  9  Yict  c.  109  clearly  applies  here,  since 
two  of  the  three  alternatives  at  any  rate  are  ful- 
filled. The  three  alternatives  are  (1)  unlawful 
nme;  (2)  keeping  bank;  (3)  unequal  chances. 
Here  the  appellant  keeps  a  bank  since  the  players 
stake  agsdnst  him  ana  the  chances  are  unequal 
since  there  is  a  greater  chance  of  his  than  their 
winning. 


J>avie9  in  reply. 


Cwr,  adv,  vtdL 


April  8. — ^Tha  judgment  of  the  court  was  read 

by 

Lord  Alybbstonb,  O.J. — This  was  an  appeal 
from  a  conviction  by  the  Oldham  magistrates  by 
which  the  appellant  was  convicted  under  sect.  4 
of  17  &  18  Vict  0.  38  of  keeping  and  using  a 
booae  for  the    purpose  of  unlawful    gaming. 

Haq.  Cab,— Yol.  XXI. 


Eaving  stated  the  facte  as  set  out  above,  his 
rdship  proceeded :]  It  was  argued  before  us 
that  the  conviction  was  wrong  on  the  ground  that 
there  was  no  evidence  of  unlawful  gaming  within 
the  section.  The  first  g^und  on  which  this  con- 
tention was  founded  was  that,  if  a  game  at  all,  the 
use  of  the  automatic  machine  in  question  con- 
stituted a  game  of  skill.  We  are  cleany  of  opinion 
that  this  contention  cannot  be  maintained.  In 
the  proper  sense  of  the  word,  skill  has  no  effect 
upon  the  act  done  by  the  person  who  puts  the 
penny  in  the  slot  No  doubt  continuous  practice 
with  the  same  machine  might  enable  a  peraoli  to 
scquire  knowledge  as  to  the  strength  of  the  par- 
ticular spring,  and  thereby  enable  him  to  be  more 
successful  in  making  the  penny  fall  into  the  centre 
compartment  than  in  the  case  of  a  person  who 
had  not  the  same  practice  with  the  machine.  On 
the  first  and  probably  on  many  occasions  it  is  a  pure 
question  of  chance  into  which  compartment  the 
penny  will  fall ;  no  aim  can  be  taken,  and  it  is  not 
unimportant  to  observe,  in  connection  with  another 
part  of  the  case,  that  there  are  four  compartments 
into  which  it  can  fall  with  no  return  to  the 
person  inserting^  it,  as  against  one  into  which  if 
the  penny  falls  it  will  enable  the  person  inserting 
it  to  receive  a  ticket  of  the  nominal  value  of  2a. 
It  was  then  argued  that  there  was  no  unlawful 
gaming  because  there  was  no  individual  who  com- 
peted or  played  a  game  with  the  person  who 
mserted  tne  penny  in  the  slot.  This,  we  think, 
involves  a  fallacy.  There  are  many  lotteries  and 
games  of  chance  in  which  onlv  the  persons  who 
actually  stake  take  part ;  but  here  the  holder  or 
owner  of  the  machine  may  be  said  to  back  his 
chance  of  the  money  falling  into  one  of  the  four 
compartments,  in  which  case  it  will  be  retained 
without  return,  as  against  thecentre  compartment, 
out  of  whioh  alone  any  prize  can  be  drawn.  The 
keeper  or  owner  of  any  such  machine  backs  his 
chance  against  the  person  using  it.  Subsidiary 
contentions  were  raised  that  the  keeping  of  such  a 
machine  in  a  shop  was  not  keeping  or  using  a 
room  for  the  purpose  of  unlawful  gaming  within 
the  section,  but  we  are  clearly  of  opinion  that,  if 
the  operation  was  unlawful,  the  appellant  was 
rightly  convicted  of  keeping  the  room  for  the 
purpose ;  in  fact,  the  only  substantial  question  is 
whether  or  not,  assuming  the  operation  to  con- 
stitute gaming,  it  was  unlawful  gaming  within 
sect.  4  of  the  Gaming  House  Act  1854  (16  &  17 
Yict  c.  119).  That  Act  contains  no  definition  of 
unlawful  flaming,  but  it  refers  in  seot  2  to  the 
Act  8  &  9  Yict  c.  109,  and  that  Act  enables  us  to 
ascertain  what  was  the  class  of  game  or  trans- 
action which  was  considered  to  be  nnlawf^. 
The  preamble  of  that  Act  recited  the  Act 
of  Henry  YIIL,  which  had  undoubtedly  in- 
cluded within  its  purview  many*  games  which 
were  in  every  sense  of  the  word  games  of 
skill,  and  sect.  1  repealed  the  Act  of  Henry  YIII. 
so  far  as  it  relates  to  these  games.  Sect.  2,  which 
dealt  with  unlawful  gaming,  not  only  in  houses 
occupied  for  that  purpose  and  open  to  the  public, 
but  with  houses  whicn  were  alleged  to  be  open  for 
the  use  of  subscribers  only,  enacted  that,  in  default 
of  other  evidence,  it  should  be  sufficient  in  sup- 
port of  the  all^;ation  in  any  indictment  or 
information  that  any  house  is  a  common  gaming- 
house to  prove  '*  that  such  house  or  place  is  kept 
or  used  for  playing  therein  at  any  unlawful  game, 
and  that  a  bank  is  kept  there  by  one  or  more 
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of  the  players  exclasively  of  the  others,  or  that 
the  chances  of  any  game  played  therein  are  not 
alike  favourable  to  all  the  players,  including 
among  the  players  the  banker  or  other  person  by 
whom  the  game  is  managed  or  against  whom  the 
other  players  stake,  play,  or  bet,  and  every  such 
house  or  place  shall  be  deemed  a  common  gaming- 
house." This  section  is  somewhat  difficult  to 
construe,  but  in  our  opinion  it  does  indicate 
that  a  game  in  which  the  chauces  are  not  alike 
favourable  to  all  the  players,  including  among  the 
players  the  person  by  whom  the  games  are 
managed  or  against  whom  the  players  stake,  is 
an  unlawful  game.  We  are  of  opinion  that  the 
operation  of  this  machine  falls  within  the  definition, 
and  that  that  being  so  the  operation  carried  on 
was  one  of  unlawful  gaming,  and  that  the  appellant 
knowingly  occupied  the  shop  and  permitted  it  to 
be  used  for  that  purpose.  We  were  referred  by 
Mr.  Llewelyn  Davies  to  the  case  of  Jeriks  v. 
Tvrpin  {sup.),  and,  without  saying  that  that  case  is 
a  direct  authority  in  favour  of  we  view  which  we 
have  expressed,  the  opinion  of  Hawkins,  J.  at 
p.  524  and  the  opinion  of  Smith,  J.  at  pp.  532 
and  533  support  the  view  which  we  have  expressed. 
With  regard  to  the  contention  that  oecause 
the  money  staked  was  only  Id.  the  transaction 
is  not  within  the  statute,  we  are  clearly  of  opinion 
that  the  smallness  of  the  amount  is  not  a  con- 
clusive test,  but  that  the  mischief  pointed  out  by 
Smith,  J.  of  unlawful  gaming  may  be  present 
although  the  stakes  are  small.  We  are  therefore 
of  opinion  that  the  conviction  should  be  affirmed 
and  the  appeal  dismissed  with  costs. 

Appeal  dismiBsed. 

Solicitors  for  the  appellant,  Keith  and  Hum- 
phriea. 

Solicitors  for  the  respondent,  Chester,  Broome, 
and  QrijffUhes,  for  H.  Booth  and  Sons,  Oldham. 


Friday,  July  3, 1903. 

(Before  Lord  Altbbbtonb,  G.J.,  Wills  and 

Chankbll,  JJ.) 

Butt  (app.)  v.  Snow  (resp.).  (a) 

Public  health — Nuisance — Private  drain  draining 
several  houses — Drain  emptying  into  cesspool — 
Undertaking  by  oumer  to  treat  drain  and  cess- 
pool  as  private  and  to  cleanse  same — Nuisance 
at  cesspool — Liability  of  ovmer  as  "person  by 
whose  act,  default,  or  sufferance  nuisance  arises 
--Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
ss.  94,  95,  96. 

The  appellant,  a  builder  toho  had  built  houses  on 
eoich  side  of  a  certain  road,  submitted  plans  to 
the  local  authority  for  a  schema  of  arainage 
for  the  houses,  and  the  plans  were  accepted 
subject  to  the  appellant  entering  into  an  under- 
talcing  with  the  local  authority,  which  he  did ; 
and  accordingly  a  drain  or  sewer,  vnth  which 
each  house  was  connected  by  a  single  pipe, 
was  constructed  along  the  middle  of  the  road 
for  a  distance  of  about  1200/^.,  communis 
eating  with  the  surface  by  manholes  and  termu 
ncUing  in  the  road  at  a  point  at  which  it  was 
connected  with  a  large  cesspool  constructed 
on  the  adjoining  land  of  which  the  appellant 
was  lessee  in  possession.     Several  of  the  houses 

(a)  Beported  by  W.  W.  Obh,  Esq.,  BaRlflt«r-a.uLa.w. 


were  connected  vnth  the  drain  and  were  drained 
through  the  drain  into  the  cesspool  as  the  ultimate 
outfaU.  The  appellant  was  not  the  occupier  of  any 
of  the  houses,  but  was,  within  the  meaning  of  the 
Public  Health  Acts,  the  oumer  of  six  of  them 
and  of  the  land  on  which  the  cesspool  was  buili ; 
and  in  the  undertaking  given  to  the  local  auUuh 
rity  he  undertook  that  the  drains  should,  for  ott 
purposes  of  the  Public  Health  Acts,  be  princAs 
drains,  amd  that  the  drains  and  cesspool  should 
be  cleansed  and  maintained  by  him.  A  nuisance 
existed  at  the  cesspool  from  the  overflowing 
therefrom  of  sewage. 

Held,  on  the  authority  of  Meader  v.  West  Gowes 
Local  Board  (67  L.  T.  Bep.  454;  (1892) 
3  Ch.  18),  that  the  appellant  was  the  person  fry 
whose  act,  default,  or  sufferance  the  nuisance 
arose,  and  that  the  obligation  to  clean  out  the 
cesspool  and  abate  the  nuisance  was  upon  him 
and  not  upon  the  local  authority,  notuntk- 
standing  that  the  drain  received  the  drainage  of 
more  than  one  house. 

Per  Channell,  J. :  Even  if  the  drain  became  a 
sewer  tvithin  the  meaning  of  the  Public  Health 
Act  by  reason  of  its  receiving  the  drainage  of 
more  ttian  one  house,  yet,  as  between  the  imme- 
diate  parties,  the  locat  authority  on  the  one 
hand  and  the  appellant  who  had  given  such  an 
undertaking  on  the  other,  the  appellant  wofM 
still  be  the  person  by  whose  ael  or  default  the 
nuisance  arose,  although  third  parties  might  hate 
a  right  to  say  thai  as  between  them  and  the  local 
auttwrity  the  whole  had  vested  in  the  heal 
authority  as  a  sewer,  and  that  the  local  autho- 
rity  were  liable  to  abate  the  nuisance, 

Oasr  stated  by  justices  of  the  peace  for  the  ooonty 
of  Essex. 

Upon  the  hearing  of  an  information  laid  by 
the  respondent,  as  town  clerk  of  the  borough  of 
Southend- on-Sea,  for  and  on  behalf  of  the  corpo- 
ration of  the  borough  as  the  urban  sanitary 
authority  for  the  borough,  against  the  appellant, 
under  sect.  95  of  the  Public  Health  Act  1875, 
whereby  it  was  alleged  that  the  appellant  on  the 
11th  July  1902  was  duly  served  witn  notice  from 
the  urban  sanitary  authority,  dated  the  10th  July 
1902,  whereby  the  appellant,  as  owner  of  certaiii 
premises  or  land  situate  in  Beach-avenue,  within 
the  borough,  was,  in  pursuance  of  the  Public 
Health  Act  1875,  required,  within  seven  days  from 
the  service  of  the  notice,  to  abate  a  nuisance  there 
existing,  arising  from  the  overflowing  of  a  certain 
cesspool,  and  for  that  purpose  to  empty  the  cess- 
pool and  provide  a  proper  cover  for  the  same,  and 
that  the  appellant  failed  and  neglected  to  comply 
with  the  notice,  contrary  to  sect.  95  of  the  Public 
Health  Act  1875. 

The  following  facts  were  proved  before  the 
magistrates  or  fMmitted  by  the  parties : — 

The  appellant  was  a  builder,  and  in  the  year 
1897  had  built  certain  houses  on  each  side  of  a 
road  called  Beach-road,  which  houses  were 
drained  by  means  of  separate  drains  leading  into 
separate  cesspools.  Some  of  such  houses  as  so 
built  and  drained  were  occupied  prior  to  the  year 
1900. 

In  May  1899  the  appellant  submitted  plans  to 
the  respondents  for  the  carrying  out  of  a  scheme 
of  drainage  and  sewerage  involving  the  works 
hereinafter  mentioned,  and  the  proposals  shown 
by  these  plans  were  accepted  by  the  respondentst 
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subject  to  the  appellant  entering  into  the  under- 
takmg  hereinafter  mentioned  required  by  the 
corporation,  and  the  works  were  earned  out  by  the 
appellant  in  accordanoe  with  the  plans  and  sub- 
ject to  the  supervision  of  the  respondents. 

In  April  1900  the  works  were  carried  out  by 
the  appellant  pursuant  to  the  above  proposals 
and  undertaking  as  follows — ^namely,  a  sewer  or 
drain  with  which  each  house  was  connected  by  a 
single  pipe  was  built,  1200ft.  in  length,  9in.  in 
circumference,  communicating  with  the  surface 
by  a  series  of  manholes,  which  commenced  at  the 
north  end  of  Beach-road  and  ran  down  the  middle 
of  Beach-road  and  along  Beach-ayenue,  which  is  a 
continuation  of  Beach-road,  and  terminated  at  a 

C't  about  600ft.  from  the  last  of  the  houses  in 
b-road,  at  which  point  it  was  connected  with 
a  cesspool  or  cesspit  built  on  the  adjoining  land 
on  the  east  side  of  the  road,  of  which  land  the 
appellant  was  lessee  in  possession  for  the  residue 
of  an  unexpired  term  of  fifty  years,  from  the 
24th  June  1899,  at  the  rent  of  Is.  per  annum, 
under  an  indenture  bearing  date  the  16th  Aug. 
1899,  and  made  between  Charles  Hales  of  the  one 
part  and  the  appellant  of  the  other  part.  Such 
cesspit  or  cesspool  was  constructed  of  brick  and 
cement,  bein|^  12ft.  6in.  deep,  29ft.  long,  and  of 
an  average  width  of  13ft.,  having  the  capacity  to 
bold  31,000  gallons.  The  drain  or  sewer  discharged 
into  the  cesspit  or  cesspool. 

The  appellant  was  not  and  is  not  the  owner  of 
the  fee  simple  of  the  land  upon  which  the  cess- 
pool or  cesspit  was  built,  but  had  the  before- 
mentioned  lease  from  the  freeholder. 

Thirteen  of  the  houses  were  on  the  10th 
Julj  1902  connected  with  the  sewer  or  drain  and 
dramed  into  the  cesspool  as  the  ultimate  outfaJL 

The  appellant  was  not,  on  the  10th  July  1902, 
the  occupier  of  any  of  these  houses,  but  he  was 
the  owner,  within  the  meaning  of  the  Public 
Health  Act  1875,  of  six  of  such  houses. 

There  were  no  houses  built  in  Beach-avenue,  but 
if  and  when  any  were  built  it  would  be  possible 
to  connect  the  same  with  the  drain  or  sewer.  The 
occupiers  of  these  houses,  in  common  with  all  the 
other  burgesses  of  the  borough,  were  charged 
through  tne  general  district  rate  with  their  pro- 
portion of  the  cost  of  the  sewerage  system  of  the 
Dorough. 

Before  the  cesspool  or  cesspit  was  constructed 
the  appellant  signed  the  undertaking  with  refer- 
ence to  the  construction  and  maintenance  of  the 
same,  subject  to  which  his  proposals  had  been 
agreed  to.  A  copy  of  such  undertaking,  dated  the 
&.d  March  1900,  and  of  the  plan  thereto  annexed, 
were  annexed  to  and  formed  part  of  this  case.  The 
undertaking  purported  to  cast  upon  the  appellant 
the  obligation  of  cleansing  and  repairing  the 
cesspit  or  cesspooL 

There  was  on  the  10th  July  1902  a  nuisance 
existing  at  the  cesspool  or  cesspit  from  the  escape 
and  overflowing  therefrom  of  sewage  and  drain- 
age from  the  houses,  which  were  occupied  by 
persons  not  before  the  court.  The  absence  of  a 
proper  cover  also  contributed  to  the  nuisance.  No 
nuisance  would  have  arisen  if  the  cesspit 'or  cess- 
pool had  been  periodically  emptied. 

The  cover  which  had  been  provided  by  the 
appellant  on  the  construction  of  the  cesspool  was 
broken  in  March  1901  by  workmen  of  the  respon- 
dents in  the  course  of  the  work  mentioned  in  the 
next  paragraph.     The  cost  of  a  new  cover  would 


have  been  a  few  shillings,  and  the  provision  of  a 
new  cover  was  one  of  the  requirements  of  the 
respondent's  notice  of  the  10th  July  1902. 

In  or  about  the  month  of  Jan.  1901,  proceed- 
ings were  taken  by  the  corporation  against  the 
appellant  before  the  same  court  in  respect  of  the 
undertaking,  and  in  or  about  March  1901,  the 
contents  of  the  cesspit  or  cesspool  having  over- 
flowed, the  respondents,  under  the  powers  con- 
ferred by  the  Public  Health  Act  1875  and  in  the 
interest  of  the  health  of  the  district,  by  their 
workmen  commenced  to  empty  the  cesspool  and 
remove  the  contents  thereof,  soi«.s  to  prevent  the 
existence  of  any  nuisance  therefrom,  or  from 
such  overflow. 

Notice  under  sect.  94  of  the  Public  Health  Act 
1875  to  the  appellant,  dated  the  lObh  July  1902, 
requiring  him,  within  seven  days  from  the  service 
thereof,  to  abate  the  nuisance  therein  mentioned, 
was  served  upon  the  appellant  as  the  person  by 
whose  act,  default,  or  sulferance  the  nuisance 
arose  or  continued,  and  such  notice  required  the 
appellant  to  empty  the  cesspool  and  to  provide  a 
proper  cover  thereto.  The  appellant  made  default 
m  complying  with  the  requisitions  of  such  notice. 

The  respondents  had  not  yet  carried  out  any 
system  of  drainage  for  this  part  of  their  borough, 
cesspools  or  earth-closets  being  generally  used, 
but  the  respondents  were  now  proposing  to  carry 
out  a  scheme  of  main  drainage  whereby  a  sewer 
would  be  constructed  by  the  respondents  which 
might  obviate  the  necessity  of  the  existence  of 
the  cesspool  or  cesspit  by  receiving  the  drainage 
of  the  houses  which  were  or  could  be  drained  into 
the  cesspit  or  cesspool  by  the  means  of  the  sewer 
or  drain. 

It  was  admitted  by  the  appellant  that  there 
was  a  nuisance  at  the  spot  in  question. 

It  was  contended  on  behalf  of  the  appellant 
that  the  nuisance  was  caused  by  the  occupiers  of 
the  various  houses  which  drained  into  the  cesspool, 
and  that  the  appellant  was  not  the  person  by 
whose  act,  default,  or  sufferance  the  nuisance 
arose  or  continued ;  that  the  undertaking  of  the 
22nd  March  1900  created  no  obligation  binding 
upon  the  appellant,  on  the  ground  that  it  was  not 
supported  by  any  valuable  consideration,  or  that, 
if  there  were,  it  could  not  be  enforced  in  a  pro- 
ceeding under  sect.  95  of  the  Public  Health  Act 
1875 ;  that  the  respondents,  once  having  cleaned 
the  cesspool  or  cesspit,  had  themselves  under- 
taken the  duty  of  cleansing  the  same  within  the 
meaning  of  sect  42  of  the  Act ;  that  the  sewer  or 
drain  and  cesspit  or  cesspool  constituted  a  sewer, 
and  things  belonging  thereto,  within  the  meaning 
of  the  Public  Health  Act  1875,  and  vested  in  the 
respondents,  and  that  the  duty  of  keeping  the 
same  so  as  not  to  be  a  nuisance  and  the  duty  of 
cleansing  and  emptying  the  same  were  cast  upon 
the  respondents,  and  that  the  appellant  could  not 
be  required  to  cleanse,  alter,  or  amend  the  same. 

On  behalf  of  the  respondents  it  was  contended : 
That  the  appellant  was  the  person  by  whose  act, 
default,  or  sufferance  the  nuisance  referred  to  in 
the  notice  of  the  10th  July  1902  arose  and  con- 
tinued, and  also  that  he  was  the  owner,  within  the 
meaning  of  the  Public  Health  Act  1875,  of  the 
premises  on  which  the  nuisance  arose ;  that  the 
undertaking  of  the  22nd  March  1900  was  for 
valuable  consideration  and  was  binding  upon  him, 
and  if  necessary  would  be  summarily  enforced 
under  sect  23  of  the  Southend-on-Sea  Corporation 
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Act  1895 ;  that  although  the  respondents,  ander 
the  powers  given  by  sect.  47  of  the  Pablic  Health 
Act  1875  did,  in  1901,  upon  the  appellant's  de- 
fault, themselTes  abate  the  similar  nuisance  then 
existing  by  the  overflow  from  the  cesspool,  such 
action  aid  not  amount  to  taking  upon  themselves 
the  duty  of  cleansing  the  same,  nor  had  they 
taken  upon  themselves  the  duty  of  cleansing 
cesspools  under  sect  42  of  the  Public  Health  Act 
1875;  and  that  the  cesspool  did  not  constitute  a 
sewer  vested  in  the  respondents. 

On  the  16th  Dec.  1902  the  justices  gave  their 
decision  in  the  following  terms :  "  We  nave  verv 
carefully  considered  the  evidence  given  by  both 
parties  in  this  matter,  and  also  the  arguments 
and  oases  cited.  We  have  come  to  the  conclusion 
that  the  defendant  must  be  regarded  as  the 
person  by  whose  act,  default,  or  sufferance  the 
nuisance  complained  of  arose.  We  do  not  propose 
to  go  fuller  into  the  features  of  the  case  in  giving 
this  decision,  as  it  will  probably  be  argued  else- 
where. We  consider  the  case  is  governed  by  the 
decision  in  Reader  v.  We»t  Covoes  Local  Board 
(67  L.  T.  Bep.  454;  (1892)  3  Oh.  18),  and  that  we 
are  precluded  by  that  decision  from  regarding  the 
cesspool  as  an  adjoiner  to  or  part  of  the  sewerage 
system  for  the  district.  We  find  as  facts  that 
the  nuisance  complained  of  existed  on  the  pre- 
mises in  question  on  the  day  in  qaeetion;  that 
it  arose  by  the  act,  default,  or  sufferance  of  the 
defendant  through  the  defective  condition  of  the 
cesspool,  whereby  the  sewage  escaped  or  over- 
flowed therefrom.  We  find  as  matters  of  law 
that  the  defendant  is  owner  of  the  premises  within 
the  meaning  of  the  Public  Health  Act  1875 ;  and 
that  we  must  deal  with  the  cesspool  by  itself*  and 
not  as  forming  part  of  a  system  of  drainage. 
We  therefore  oraer  the  defendant  within  fourteen 
days  from  the  service  thereof  to  empty  the  cess- 
pool and  to  provide  a  proper  cover  for  the  same 
pursuant  to  the  reauirements  of  the  notice.  We 
impose  a  fbie  of  St.  and  the  court  fees  of  is,  and 
2Z.  28.  costs,  recoverable  by  distress ;  in  default 
imprisonment  without  hard  labour  for  twenty - 
eignt  days." 

They  stayed  further  proceedings  upon  their 
order  pending  this  appeal. 

The  question  for  the  opinion  of  the  court  was 
whether  the  decision  of  the  justices  was  correct  in 
law.  If  the  decision  was  correct,  then  the  order 
was  to  stand ;  if  otherwise,  the  order  was  to  be 
quashed,  or  such  other  order  made  as  to  the  court 
should  seem  meet. 

The  undertaking  referred  to  in  the  case,  dated 
the  22nd  March  1900  and  signed  by  the  appellant, 
was,  so  far  as  is  now  material,  as  ilollows : 

To  the  Mayor,  Aldermea,  and  Burgesses  of  the 
Borough  of  Sonthend'On-Sea  and  their  snooessors  (here- 
inafter referred  to  as  "the  corporation  "). — I,  William 
Batt,  of  1,  Beaoh>road,  Southend  on>8ea,  the  ov^ner 
within  the  meaning  of  the  Pablic  Health  Acts  and  of  the 
Southend-on*Sea  Corporation  Act  1895  of  certain  land 
situate  in  Beach>road,  Southend-on*Sea  aforesaid,  and 
upon  which  said  land  it  is  proposed  to  construct  the 
cesspool  hereinafter  mentioned  according  to  plans 
deposited  by  me  or  on  my  behalf  with  your  surveyor  on 
the  drd  day  of  May  1899,  and  numbered  2L68,  and  also 
delineated  on  the  plan  annexed  hereto,  upon  which  I  am 
now  erecting,  or  am  about  to  erect,  tweWe  dwelling- 
houses  in  consideration  of  your  approving  the  said  plans, 
do  hereby,  pursuant  to  st'Ct.  23  of  the  said  Southend- 
on-Sea  Corporation  Act  1895,  and  so  as  to  bind  myself 


and  the  owner  or  owners  of  the  property  for  the  time 
being  and  my  successors  in  title,  undertake  and  agree 
as  follows  :  (1)  That  the  drains  or  sewers  oolonred  bine 
and  red  on  the  said  plan  (hereinafter  referred  to  as  "  the 
said  drains  *'),  and  which  it  is  intended  shall  empty  into 
the  cesspool  shown  upon  the   said  plan  (hereinafter 
referred  to  as  **  the  cesspool "),  shall,  for  all  the  purposes 
of  the  Public  Health  Acts  and  any  Act  of  Parliament 
ezisting  or  future  amending  or  re-enacting  the  same,  be 
private  drains ;  and  that  the  said  drains  and  oesspool 
shall  be  at  all  times  cleansed,  maintained,  amended,  and 
repaired  by  me  or  other  the  owner  or  owners  for  the 
time  being  of  the  said  premises,  or  of  any  part  thereof; 
and  I  or  other  the  owner  or  owners  aforesaid  will  and 
shall  indemnify  the  oorporation  at  all  times  hereafter 
from  and  against  the  costs  and  expenses  of  cleansing, 
maintaining,  and  repairing  the  said  drains,  and  against 
all  actions,  proceedings,  daims,  and  demands  arising 
eit|ier  from  the  same  not  being  properly  cleansed,  main- 
tained, and  repaired,  or  from  any  other  cause  whatao- 
ever.    (2)  That  the  eor?eyor  of  the  corporation,  or  their 
inspector  of  nuisances,  shall  at  all  reasonable  times 
hereafter  be  permitted  to  enter  the  said  premises,  with 
or  without  assistants  and  workmen,  and    oanae   the 
ground  to  be  opened  and  examine  the  said  dndns  or 
oesepool,  and  if  the  said  drains,  or  any  part  thereof,  or 
the  cesspool,  shall  on  examination  appexr  to  seqoirs 
cleansing,  maintaining,  amendments,  or  repair,  the  same 
shall,  on  notice  in  writing  being  given  by  the  oorporation 
to  the  owner  or  owners  or  to  the  oooupier  or  oocnpien 
for  the  time  being  of   the  said  premises,  or  any  part 
thereof,  be  forthwith  cleansed,  amended,  or  repaired  by 
or  at  the  expense  of  such  owner  or  owners  to  the  satis- 
faction of  the  said  surveyor  or  inspector  of  nuisances ; 
and  if  the  owner  or  owners  shall  fail  to  execute  such 
works  as  aforesaid,  it  shall  be  lawful  for  the  corpora- 
tion, if  they  think  fit,  to  execute  such  works,  and  tiie 
owner  or  owners  shall  forthwith  on  demand  repay  to  the 
corporation  the  expenses  incurred  by  them  in  so  doing, 
together   with  interest  thereon  at   51.   per   eent  per 
annum  from  the  date  of  suoh  demand  until  payment; 
and  such  expenses  and   interest  may  be  recovered  Iqr 
the  corporation  from  such  owner  or  owners  in  a  sum- 
mary manner  in  the  same  way  as  expenses  are  snm- 
matily  reooverable  by  a  local  authority  by  virtue  of  the 
PubHc  Health  Act  1875.     (3)  That  the  oesepool  shaU  be 
used  for  sewerage  purposes  only,  and  shall  not  be  used 
for  the  drainage  or  reception  of  surface  water,  and  that 
no  rain  pipe  shall  either  direcUy  or  indirectly  be  oon- 
neoted  therewith.    (4)  That  as  soon  as  any  public  sewer 
shall  be  constructed  or  laid  down  within  10<)f t.  from  any 
part  of  the  said  houses  and  premises,  which  in  the  opinion 
of  the  oorporation,  or  their  surveyor,  shall  be  capable  of 
effectually  reoeirizig  and  carrying  away  the  sewage  of 
the  said  premises,  I,  the  said  owner  or  other  the  ownar 
or  owners  for  the  time  being  of  the  said  premises,  or  any 
part  thereof,  will  witiiin  one  month  of  the  receipt  of 
notice  for  that  purpose  from  the  corporation,  or  their 
surveyor,  at  our  own  expense  disconnect  the  sale 
from  the  said  cesspool,  and  cleanse  and  fill  in  the 
cesspool,  and  to  the  satisfaotion  of  the  corporation,  or 
their  surveyor,  connect  such  drains  to  such  new  publio 
sewer,  and  in  default  thereof  such  disconnection,  cleans- 
ing, and  new  connection  may  be  made  by  the  coipon- 
tion,  who  shall  be  entitied  to  recover  in  a  summaiy 
manner  from  me  or  other  the  owners  or  owner  for  the 
time  being  of  the  said  premises  all  expenses  incurred 
therein  by  the  corporation,  and  in  such  shares  and  pro- 
portions as  may  be  determined  by  the  surveyor  for  the 
time  being  of  the  corporation.    (9)   That  this  under- 
taking sh&U  be  binding  and  enforceable,  as  prorided  by 
the  said  sect.  23  of  the  Southend-on-Sea  OorpoEstioa 
Act  1895,  but  any  remedy  thereunder  shall  be  in  addi- 
tion to,  and  not  in  snbstitution  for,  any  other  powen  or 
remedies  vested  in  the  oorpoiration  by  virtue  of  thsse 
presents  or  otherwise.    (11)  [The  last  olanse.]    That 
this  undertaking  and  all  the  befoge«iasntiapsd  tersit 
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tnd  itipiiUtimiii  bIuUI  apply  and  remaiii  in  foroe,  not- 
withstanding  that  the  aaid  drains  or  any  part  thereof 
maiy  hereafter  be  oonneoted  with  the  pablio  eewer  a« 
piroridad  for  by  olanee  4  hereof,  or  that  they  may  at  any 
time  hereafter  be  altered  or  diaoonnected  from  the  aewer 
with  whioh  the  lame  la  novr  proposed  to  be  connected, 
sad  be  or  not  oonneoted  with  any  other  drain  or  pnblio 
•ewer. 

The  PabUc  Health  Aot  1875  (38  &  39  Yiot  o.  55) 
provides: 

Seot  94.  On  the  receipt  of  any  information  reepectincf 
the  esistsiioe  of  a  noisance  the  local  aathority  shall,  5 
ntiifled  of  the  ezistence  of  a  nuisance,  serve  a  notice  on 
the  person  by  whose  act,  defanlt,  or  sufferance  the 
nsiaanoe  arises  or  continnes,  or,  if  snoh  person  cannot 
be  foond,  on  the  owner  or  occupier  of  the  premises  in 
which  the  nuisance  arises,  requiring  him  to  abate  the 
mme  within  a  time  to  be  specifled  in  the  notice,  and  to 
execute  such  works  and  do  such  things  as  may  be  neces- 
•sry  for  that  purpose.    .    .    . 

Sect  95.  If  the  person  on  whom  a  notice  to  abate  a 
nsiflaDce  has  been  served  makes  default  in  complying 
with  any  of  the  requisitions  thereof  within  the  time 
ipeoliied,  or  if  the  nuisance,  although  abated  since  the 
lervioe  of  the  notice,  is,  in  the  opinion  of  the  local 
snthori^,  likely  to  recur  on  the  same  premises,  the 
ioesl  autiiority  shall  cause  a  complaint  rolating  to  such 
BuiMttee  to  be  made  beforo  a  justice,  and  such  justice 
eheJl  thereupon  issue  a  summons  requiring  the  person  on 
whom  the  notice  was  senred  to  appear  before  a  court  of 
•ODmsry  jurisdiction. 

Sect  96.  If  the  court  is  satisfied  that  the  alleged 
BsiMnce  ezlBts,  or  that  although  abated  it  is  likely  to 
recur  on  the  sasM  premises,  the  court  shall  make  an 
order  on  such  person  requiring  him  to  comply  with  all 
or  sny  of  the  requisitions  of  the  notice  or  otherwiee  to 
sbate  the  nuisance  within  a  time  specifled  in  the  order, 
or  to  do  any  works  necessary  for  that  purpose ;  or  an 
order  prohibiting  the  recunrence  of  the  nuisance  and 
directing  the  execution  of  any  works  necessary  to  pro- 
vent  the  recurrence.  .  .  .  The  court  may  by  their 
order  impoee  a  penalty  not  exceeding  five  pounds  on  the 
penon  on  whom  the  order  is  made  and  shall  idso  give 
directions  as  to  the  payment  of  all  costs  incurred  up  to 
the  time  of  the  hearing  or  making  the  order  for  alMite- 
nent  or  prohibition  of  the  nuisance. 

Alexander  Qlen,  K.G.  {MorU  with  him)  for  the 
appellani. — ^The  jostioes  held  that  this  was  not  a 
eewer,  but  it  is  submitted  that  it  is  a  sewers 
within  the  meaning  of  the  Pnblio  HeaJth  Act. 
The  case  of  Meader  v.  West  Covoee  Local  Board 
(67  L.  T.  Bep.  454 ;  (1892)  3  Oh.  18)  is  distinguish- 
able  from  this  case.  In  that  case  the  owner 
(Mieader)  had,  behind  the  back  of  the  local  autho- 
rity, himself  initiated  the  drainage  system,  and 
he  had  several  times  cleaned  out  the  cesspit  when 
it  required  cleansing,  and  he  had  acknowledged 
their  authority  to  serve  him  with  a  notice  to  clean 
and  empty  the  cesspit  with  which  he  had  com- 
plied. In  that  case  also  the  drain  pipe  ran  behind 
the  houses  on  the  owner's  own  ground,  whereas  in 
this  case  the  drain  pipe  runs  out  into  the  street 
and  along  the  street,  which  is  an  important 
difference.  Meader  ▼.  Weet  Cowes  Local 
Board  {iM  sup.)  was  followed  by  Wills  and 
Kennedy.  JJ.  in  Button  y.  Tottenham  Urban 
IHifriet  Counca  (78  L,  T.  Rep.  470),  Wills,  J. 
sajnmg  that  it  was  the  peculiar  facts  of  that  case 
which  brought  about  the  decision.  In  Ferrand 
Y.  HaUoi  Land  and  Building  Company  (69  L.  T. 
Rep.  8;  (1893)  2  Q.  B.  135,  at  p.  140),  Lord 
Esher,  M.&.,  speakmg  d  the  facts  in  that  case, 
aays:  ''The  moment  that  the  sewage  has  gone 


through  the  drain  into  the  sewer  the  property  in 
it  is  token  out  of  the  landowner  who  made  the 
sewer  and  is  vested  in  the  local  authority,  and 
the  landowner  has  lost  all  control  over  it.  He 
cannot  stop  it  from  flowing  into  the  stream ;  he 
cannot  divert  it  and  take  it  out  of  the  stream. 
He  has  nothixiff  more  to  do  with  it"  That 
applies  here.  The  pipe  in  question  received  the 
drainage  of  more  thim  one  house,  and  is  there- 
fore a  sewer  by  virtue  of  the  definition  of 
"drain"  and  "sewer"  in  sect.  4  of  the  Public 
Health  Aot  1875.  By  sect.  15  of  the  Act  the 
duty  is  imposed  upon  the  sanitary  authority  to 
provide  sufficient  sewers  for  the  district,  and  they 
cannot  evade  that  obligation  by  taking  these  pro- 
ceedings against  the  appellant : 

Fordtmi  v.  FfuwM^  (1894)  2  Q.  B.  780  ;  b.c.  Wycombe 
Union  v.  Portofw,  71  L.  T.  Bep.  428.         * 

The  present  appellant  is  really  in  the  position  of 
a  contractor,  and  a  contractor  is  not  liable  to  be 
proceeded  against  under  the  section ;  the  proceed- 
ing must  be  against  the  principal  and  not  against 
the  agent : 

IFard  v.  Lee,  28  L.  T.  Bep.  0.  S.  355 ;  7  £.  A  B.  426. 

In  Meader  v.  Weet  Cowee  Local  Board  {ubt  eup.) 
liindley,  L.J.  says:  "If  we  turn  to  the  Act  of 
Parliament^  this  oesspool  is  not  a  drain,  and  it  is 
not  a  sewer  within  the  definition  of  that  expres- 
sion. It  might  be  a  work  or  thing  belong^g  to  a 
sewer  within  sect.  13."  So  here,  even  if  this 
oesspool  is  not  a  sewer  within  the  definition,  it 
mignt  be  a  work  or  thing  belonflring  to  a  sewer, 
and,  if  so,  the  local  authority  would  be  equally 
liable  to  cleanse  it.    He  also  referred  to 

Reg.  V.  Parity,  60  L.  T.  Bep.  422;  22  Q.  B.  Div. 

520; 
PnbUc  Health  Act  1875,  s.  265. 

MoGmorran,  K.G.  and  Herbert  Smith,  for  the 
respondent,  were  not  called  upon. 

Lord  Alybbbtonb,  O.J. — ^This  is  one  of  those 
cases,  of  which  in  times  gone  by  there  were  not  a 
few  before  the  courts,  where  an  att«npt  was  made 
to  put  upon  the  local  authority  the  work,  and 
the  expenses  for  the  work,  which  upon  the  terms 
of  the  actual  bargain  made  between  the  parties 
were  to  stand  in  an  entirely  different  position. 
Witli  regard  to  that  part  of  the  case  I  me«^y 
say  that  I  should  require  a  very  strong  case  to 
be  made  out  before  1  gave  a  judgment  in  effect 
that  a  person  who  has  made  a  contract  with  a 
local  authority  that  sewers  and  cesspools  should 
be  private  sewers  and  private  cesspools  and  has 
got  the  burden,  which  might  otherwise  have  fallen 
upon  him  in  law,  removed  from  his  shoulders, 
should  be  allowed,  not,  so  to  speak,  because  third 
persons  have  been  damnified  or  have  got  rights 
which  have  been  interfered  with,  but  merely 
because  he  so  chooses,  to  say :  "  1  will  turn  over 
this  work  to  this  local  authority,  because  I  now 
see  that  I  by  agreement  have  created  a  state  of 
things  which,  if  it  had  not  been  created  by  agree- 
ment^ might  possibly  not  have  given  rise  to  a 
difficultnr."  Therefore  1  should  require  a  strong 
case  indeed  to  justify  the  argument  that  a  person 
who  has  entered  into  this  kind  of  contract  should 
be  allowed  to  turn  round  and  say :  '*  I  meant  all 
these  drains  and  cesspools  to  be  private  drains 
and  private  cesspools,  and  I  find  now  they  are 

fublic  drains  and  public  cesspools,  and  therefore 
give  t^m  up  altogether  and  put  them  back  on 
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the  local  authority."  I  mention  that  beoaose  I 
meant  to  be  oarefnl  in  deaUnt;  with  this  case,  as 
the  qnestion  has  sometimes  arisen  indirectly  and 
has  been  referred  to.  That  question,  howeyer, 
really  does  not  arise  here.  In  my  opinion  this 
case  is  absolutely  covered  by  Header  v.  We»t 
Cowes  Local  Board  {uhi  step.),  and  by  the  case 
before  my  brother  Wills  of  Button  v.  Tottenham 
Urban  District  Council  (libi  «up.).  It  has  been 
suggested,  and  may  possibly  be  sug^ted,  that  it 
was  not  necessary  for  the  decision  m  the  case  of 
Header  ▼.  West  Cowes  Load  Board  {uhi  sup,)  to 
hold  that  the  line  of  pipes  in  that  case  was  a 
drain  and  not  a  sewer.  Whether  that  is  impor- 
tant or  not,  there  is  an  obvious  distinction 
between  the  case  of  Button  v.  Tottenhami  Urban 
District  Council  {uhi  sup,)  and  that  case, 
where  •there  was  sewage  in  a  sewer  which  was 
runnine  into  a  public  watercourse  at  the  other 
end.  But,  at  any  rate,  the  case  of  Header  v. 
West  Cowes  Local  Board  {ubi  sup,)  did  decide 
that  when  a  person  chose  to  deal  with  sewage 
which  went  through  a  line  of  pipes,  and  upon 
his  own  private  land  he  had  got  a  cesspool  and 
did  not  clean  out  that  cesspool,  the  obligation 
was  upon  him,  and  not  upon  the  local  authority, 
to  clean  it  out.  In  this  case  it  is,  in  my  opinion, 
quite  impossible  to  contend  that  the  cesspool 
vested  in  the  local  authority  under  and  by  virtue 
of  sect  13  of  the  Public  Health  Act  1875. 
Certainly  Lindley,  L.J.,  in  the  case  of  Header  v. 
West  Cowes  Local  Board  (ubi  sup.),  never  meant 
to  say  anything  of  the  kind.  What  he  did  say  was 
that  there  might  be  works  in  connection  with 
sewers  which  would  undoubtedly  vest  in  the  local 
authority,  as,  for  instance,  manholes,  inspection 
chambers,  and  a  variety  of  other  things.  A  cess- 
pool is  a  perfectly  well  known  thing,  and  in  his 
judgment  in  that  case  Lindley,  L.J.  decided  that 
the  cesspool  there  in  question  did  not  vest  in  the 
local  authority  under  and  by  virtue  of  the  powers 
contained  in  that  Act  of  f^arliament.  He  said 
that  it  was  not  a  drain,  and  was  not  a  sewer, 
within  the  definition  of  that  expression  in  the 
Act,  and  therefore  the  express  thing  there  dealt 
with  by  Lindley,  L.J.  was  a  question  of  fact,  and 
he  held  that  the  cesspool  did  not  come  within  the 
section  (sect.  13)  as  a  sewer.  I  think  the  present 
is  a  very  simple  and  plain  case  of  a  man  who  has 
for  his  own  purposes  and  upon  his  own  land 
erected  a  cesspool  which  gives  rise  to  a  nuisance, 
and  I  think  the  magistrates  were  justified  in 
coming  to  the  conclusion  that  proceedings 
could  oe  taken  against  the  appellant  who  had 
allowed  that  nuisance  to  contmue  in  the  cess- 
pool which  was  under  his  control.  I  therefore 
think  that  the  appeal  fails,  and  should  be  dis- 
missed. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  think 
it  is  very  difficult  to  distinguish  tnis  case  in  any 
satisfactory  sense  from  the  case  before  the  Court 
of  Appeal  of  Header  v.  West  Cowes  Local  Board 
(ubi  su^.).  If  the  agreement  is  to  be  imported 
into  the  case,  if  it  has  any  bearing  on  the  case 
(and  perhapb  it  has  no  importance)  as  showing 
that  the  cesspool  was  not  a  uiing  to  be  treated  as 
belonging  to  the  drain  or  sewer,  but  was  a  thing 
which  remained  the  private  property  of  the 
appellant,  if  it  remained  his  own  private  property, 
that  is  conclusive  that  it  did  not  belong  to  the 
sewer.  If  the  cesspool  did  belong  to  the  sewer 
and  the  sewer  belonged  to  the  corporation,  then 


the  cesspool  would  belong  to  the  corporatioiL. 
But  I  think  the  agreement  makes  it  quite  dear 
that  at  the  time  of  making  that  agreement  it  was 
private  property,  and  it  was  intended  that  it 
shocdd  be  so  made.  Therefore  I  agree  that  this 
appeal  should  be  dismissed. 

Chan  NELL,  J. — I  am  also  of  opinion  that  this 
appeal  should  be  dismissed.  My  learned  brothers 
have  come  to  the  concision,  as  I  understand  their 
judgments,  that  the  cases  show  that,  upon  the 
proper  construction  of  the  Acts  of  Parliament, 
this  cesspool  had  never  vested  in  the  local  aatiho- 
rity.  If  that  is  so,  there  is  an  end  of  the  case 
altogether.  But  I  desire  to  say  that  even  if  it 
had  come  within  the  sections  of  the  Act  of  Par. 
]  lament,  and  even  if  the  nuisance  had  arisen  from 
the  non-repair  of  the  conduit — to  use  a  neutral 
phrase—or  the  pipe  which  received  the  drainage 
of  more  than  one  house  and  which  in  oonseqnenop, 
for  certain  purposes  within  the  Pablic  Uealtii 
Act,  would  be  a  sewer  and  not  a  drain — ^I  desre 
to  give  my  judgment  upon  the  footing  that,  even 
if  that  were  the  case,  the  appellant  would  still  be 
the  person  by  whose  act  or  default  the  nuisance 
arose.  Now,  the  definition  in  sect.  4  of  the  Act 
of  1875  of  a  pipe  which  receives  the  drainage  of 
more  than  one  house  and  which  is  in  conseqoenoe 
a  sewer  and  vests  in  the  local  authority  even 
against  their  v.  ill,  has  been  applied  in  a  great 
many  cases — ^possibly,  I  am  bound  to  assume,  in 
all  of  them  rightly — but  so  as  to  cause  grievous 
injustice.  There  never  has  been  a  case,  to  the 
beet  of  my  belief,  where  as  between  the  parties, 
the  local  authority  on  the  one  hand  and  the 
person  who  has  made  or  done  the  work  in  qnes- 
tion  on  the  other  hand,  it  has  been  held  as 
between  them  that  the  court  was  bound  to  hold 
that  the  thing  was  repairable  by  the  public 
authority  contrary  to  the  real  truth  of  the 
terms  upon  which  it  was  made.  Now,  in  this 
case  there  is  a  pipe  made  by  the  appellant  which 
the  local  authority  could  have  prevented  him 
from  making,  and  they  say  to  him:  ''Ton  may 
make  it  if  you  like,  but  upon  the  terms  as 
between  us  that  it  is  to  be  deemed  to  be  a 
private  drain,  and  you  are  to  repair  it"  He 
contracts  to  do  it,  and  then,  as  soon  as  he  has 
done  it»  he  turns  round  and  says  that  it  reodves 
the  drainage  of  more  than  one  house  and  is 
therefore  a  sewer,  and  that  it  has  vested  in  the 
local  authority  notwithstanding  any  agreement 
between  them,  and  that  the  law  says  that  the  local 
authority  are  bound  to  repair  it.  I  am  glad  to 
think  that  ther»  is  no  law  which  compels  us  to 
hold  that.  But  as  between  these  parties  there  is 
no  difficulty,  if  difficulty  there  might  have  been 
if  the  question  had  arisen  between  the  local 
authority  and  third  parties  and  if  third-party 
rights  were  involved.  It  may  be  in  that  case  that 
the  third  party  would  have  a  right  to  say  that  as 
between  them — the  third  party  and  the  sewer 
authority — the  sewer  authority  are  responsible 
for  it  and  they  may  have  their  remedy  over 
against  the  other  party.  But  when  the  question 
arises  between  the  immediate  parties  themselves, 
to  the  best  of  my  belief,  there  is  no  authority 
which  compels  us  to  hold  that  the  pipe  is  vested 
in  the  local  authority  in  such  a  way  as  to  make 
them  responsible  for  it  as  between  them  and  the 
person  who  has  made  it  eitJier  against  their  wOl, 
or  wrongfully,  or  without  their  consent,  upon 
terms  which  he  does  not  cany  out.    Therefore  I 
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am  prepared  to  give  my  judgment  upon  the  foot- 
ing that  accordmg  to  the  strict  oonatmction  of 
the  Act  and  the  cases  npon  it,  if  the  question  had 
arisen  hetween  a  third  party  and  the  local  autho- 
rity, this  pipe  has  vested  in  the  local  authoritv. 
That  point,  however,  does  not  arise  in  this  case  if 
my  learned  brothers  are  right,  which  I  daresay 
they  are,  in  saying  that  this  thing  had  not  in  any 
sense  vested  in  the  local  authority. 

Appeal  dismissed, 

Sdioitor  for  the  appellant,  O.  Boyd  Wickes, 
Solicitors  for  the  respondent,  J,  E,  and  H.  Scoii, 
for  William  R,  Snow,  Southend. 


Wednesday,  JtUy  8, 1903. 

(Before  Lord  Alvrbstgnb,  G.J.,  Wills  and 

Ghannbll,  JJ.) 

MiLB  End  Old  Town  Guabdians  v. 

HOABB.  (a) 

Faeiorv — Electrical  enyine^Public  building — 
Worlchouse  and  infirmary — Factory  and  Worh- 
shop  Act  1901  (1  Edw.  7,  c.  22),  s.  14.9  (1), 
iched.  6,  paH  1  (20). 

Workhouses  aire  puhlic  buildings  within  the  mean» 
ing  of  that  term  in  sched,  6,  part  1  (20),  of  the 
Factory  and  Workshop  Act  1901. 

Case  stated  by  a  metropolitan  magistrate. 

On  the  5th  Feb.  1903  an  information  was 
^referred  by  Herbert  W.  Younger,  argent  for 
Charles  G.  W.  Hoare,  one  of  His  Majesty's 
inspectors  of  factories  and  workshops,  against 
the  board  of  gpiardians  of  Mile  End  Old  Town 
for  that  on  the  2nd  Feb.  1903  a  certain  factory 
within  the  meaning  of  the  Factory  and  Work- 
shop  Act  1901,  situate  at  Bancroft-road,  Mile 
Eno,  of  which  they  were  then  the  occupiers,  was 
not  kept  in  conformity  with  the  Act — ^that  is  to 
my,  a  certain  steam-engine  was  not  securely 
fenced. 

Upon  the  hearing  of  the  information  the 
following  facte  were  admitted  or  proved : — 

The  hoard  of  guardians  of  Mile  End  Old  Town 
(hereinafter  called  the  appellants)  had  the  govern- 
ment and  control  of  the  workhouse  and  infirmary 
siinato  at  Bancroft-road,  Mile  End,  under  and 
subjeot  to  the  Poor  Law  Amendment  Acte. 
Within  the  premises  of  the  workhouse  and 
infirmary  and  forming  part  thereof  are  an 
engine-liouse  and  machinery  used  by  the  appel- 
lants for  the  purpose  of  generating  elecbical 
energy  for  the  lighting  of  the  workhouse  and 
infirmary,  for  working  their  hydraulic  lifte,  and 
for  cuttmg  wood.  The  machinery  included  two 
engines,  one  of  which  was  not  securely  fenced. 

Sect  149  (1)  of  the  Factory  and  Workshop  Act 
1901  provides  {inter  alia)  that  the  expression 
** non-teztile  factory"  means  *'(a)  any  works, 
warehouses,  furnaces,  mills,  foundries,  or  places 
named  in  part  1  of  sched.  6  "  of  the  Act. 

Sched.  6,  part  1  (20),  is  as  follows  : 

"  Eleetrioal  stations,"  that  is  to  say,  any  pzemiaes  in 
wldoh  deotrioal  energy  is  generated  or  transformed  for 
the  purpose  of  snpply  by  way  of  trade,  or  for  the  light- 
ing of  any  street,  pnblio  plaoe,  or  pabUo  building,  or  of 
■oy  hotel,  or  of  any  railway,  mine,  or  other  industrial 
mdertaking. 

(•)  Biported  by  J-  Ajtdbiw  Stbahav,  Eiq.,  BMrlBtcr-ftt-Law. 


The  respondent  contended  that  the  engine- 
house  was  a  factory  within  the  meaning  of  the 
Factory  and  Workshop  Act  1901,  sched.  6, 
part  1  (20),  on  the  ground  that  the  workhouse 
and  infirmary  were  public  buildings  within  the 
meaning  of  the  Act. 

It  was  contended  on  behalf  of  the  appellante 
that  the  engine-room  was  not  a  factory,  as  the 
workhouse  and  the  infirmary  were  not  public 
buildings  within  the  meaning  of  the  Act  of 
1901. 

The  magistrate,  after  hearing  the  parties  and 
the  evidence,  was  of  opinion  that  the  workhouse 
and  infirmary  were  public  buildings  within  the 
meaning  of  the  Act,  and  that  the  engine-house 
was  therefore  a  factory,  and  he  convicted  the 
appellante. 

The  question  for  the  opinion  of  the  court  was 
whether  tiie  magistrate  was  right  in  so  holding. 

Danckwerts,  K.O.  (J,  D.  A,  Johnston  with  him) 
for  the  appellante. — There  is  only  one  description 
in  sched.  6,  part  1  (20),  under  which  a  worknouse 
could  possibly  come,  and  that  is  the  description 
"  public  builddng."  I  submit^  however,  that  by 
"  public  building  "  is  meant  here,  not  a  building 
belonging  to  the  public,  but  a  building  to  which 
the  public  are  entitied  to  be  admitted.  The  col- 
location of  the  words  in  the  schedule  shows  this. 
It  is  '*  street,  public  plaoe,  or  public  building." 
In  Liskeard  Union  v.  Lisheard  Waterworks  Com- 
r>any  (7  Q.  B.  Div.  505)  it  was  held  that  a  work- 
nouse was  a  dwelling-house,  but  I  admit  that 
that  decision  turned  on  a  different  point  from  that 
raised  in  this  case. 

O,  S.  Robertson  for  the  respondent. — "  Public 
building  "  is  not  the  only  description  under  which 
workhouses  might  be  brought.  Here,  at  any 
rate,  the  appellante'  workhouse  might  come  under 
the  term  "  industrial  underteking  since  the  case 
declares  that  the  electrical  energy  was  used  for 
the  purpose  of  cutting  wood.  But  I  contend  that 
a  workhouse  is  a  public  building  within  the 
description  of  a  pnbuc  building : 

Bedford  Infirmary  Chvemors  v.  Bedford  Improve' 
ment  CotnmisMonars,  21  L.  J.  229,  M.  0. 

Under  the  Malicious  Damage  Act  1861  (24  &  25 
Yict.  c.  97),  s.  5,  setting  fire  to  a  workhouse  Is 
included  under  the  general  offence  of  setting  fire 
to  public  buildings. 

Danckwerts,  K.G.  in  reply. 

Lord  ALyEBSTONS,  G.J. — ^The  question  raised 
in  this  case  is  one  of  some  littie  difficulty.  It  is 
whether  a  workhouse  is  a  public  building  within 
the  meaning  of  sched.  6,  part  1  (20),  of  the  Act  of 
1901.  That  provision  might  have  ^iven  a  general 
definition  of  the  sort  of  works  that  it  was  intended 
to  include.  But  it  merely  specified  in  general 
terms  certein  works  and  buildings  without  giving 
the  ground  upon  which  they  are  included.  The 
only  words  wnich  can  apply  in  the  present  case 
are  **  public  buildings,"  and,  as  these  words  are 
left  at  laree,  we  have  to  determine  whether  or  not 
these  words  were  intended  to  cover  such  public 
buildings  as  workhouses  and  infirmaries.  Two 
authorities  have  been  cited  to  us.  We  cannot,  I 
think,  rely  on  either  of  them.  Both  of  them 
were  special  decisions  on  particular  enactmente. 
We  must  look  to  the  object  of  the  statute  now 
before  us.  It  seems  to  me  that  that  object  was  to 
exdude  from  tiie  purview  of  the  Act,  firstiy, 
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priYate  eleotrioal  xmdertakingB,  and,  secondly, 
small  undertakings.  "Public  building"  is  no 
doubt  used  in  connection  with  *'  street "  and  "  public 
place,"  but  then  it  is  ubed  also  in  connection  with 
^indastrial  undertaking."  This  seems  to  indi- 
cate that  what  was  meant  by  "  public  buildings  " 
was  public  buildinss  in  the  ordinary  sense.  I 
think,  therefore,  that  a  workhouse  does  come 
within  the  words  of  tiie  schedule  understood 
in  this  sense,  and,  if  so,  the  decision  of  the  magis- 
trate is  right.    The  appeal  must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion,  though  I 
confess  I  haye  some  difficulty  in  toe  matter.  Still 
it  seems  to  me  that  we  must  find  some  general 
principle  which  will  cover  all  the  specific  establish- 
ments of  electric  works  mentioned  in  the  schedule. 
The  only  principle  I  can  think  of  is  this :  That 
the  cases  mentioned  in  the  schedule  show  that 
what  were  intended  to  be  excluded  from  the 
operation  of  the  Act  were,  firstly,  private  installa- 
tions, and,  secondly,  small  installations.  I  see  no 
reason  why  the  works  supplying  a  public  insti- 
tution such  as  a  workhouse  should  not  be  included 
in  its  operation. 

Ohajstnbll,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  0.  V,  Whit^ave. 
Solicitor  for  the  respondent,  BolicUar  to   the 
TSreaawry. 


[K.B.  Di?. 


Friday,  July  10, 1903. 

(Before  Jjord  Alybkstonb,    G.J.,   Wills   and 

Chanhell,  JJ.) 

LooKWOOD  (app.)  V.  OooPBE  (resp.).  (a) 

Licensing  lavh^Offences  on  licensed  premises — 
Oaming — Playing  for  prises  given  &|(  third 
persons—Licensing  Act  1872  (35  A  36  Vict  c,  94), 
s,  17. 

To  constitute  gaming  within  sect,  17  cf  the  Licens- 
ing  Act  1872  {&  A  36  Vict.  c.  94),  the  game 
played  m/ust  be  one  in  which  the  players  stake 
'money  or  money* s  worthy  and  not  merely  one  in 
.which  the  only  money  or  m,one'ifs  worth  involved 
consists  of  prises  given  by  persons  who  are  not 
players  in  me  game, 

Gabe  stated  by  the  justices  of  the  East  Biding  of 
Yorkshire. 

At  a  court  of  summary  jurisdiction  held  on  the 
27th  March  1903  an  information  preferred  by  the 
respondent  (a  superintendent  ox  police)  under 
sect.  17  of  the  Licensing  Act  1872  against  the 
^pellaAt  for  that  he  on  the  24th  Feb.  1908  at 
Sifey,  then  beinc;  a  licensed  person  for  the  sale  of 
intoxicating  liquors  by  retail  in  his  premises 
known  by  the  sign  of  the  Crescent  Motel,  did 
unlawfully  suffer  gaming  to  be  carried  on  upon 
his  premises  by  persons  resorting  thereto  was 
heard  by  the  justices,  who  convicted  the  appellant 
of  the  offenoe. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  or  admitted : — 

A  large    room  in   the    Crescent    Hotel   was 
engaged  by  a  ^arty  of  ladies  and  gentlemen  of 
ood  social  position  in  the    neighM>urhood    of 
iley,    calling    themselves     the    Filey   Indoor 


Games  Club.  The  members  of  tlus  dab  and 
their  friends  met  in  the  room  for  the  purpose  of 
playing  a  whist  drive,  and  had  the  exclusive  tue 
of  the  room  and  were  charged  weekly  for  soch 
use.  A  fee  of  58.  was  paid  for  membership  of  the 
dub,  and  each  person  paid  Is.  M,  a  nighty  wbes 
playing,  towards  the  cost  of  the  room,  refresh, 
ments  (which  were  supplied  by  the  appellant  in 
a  room  separate  and  apart  from  the  room  where 
the  whist  drive  took  place,  but  no  intoxicants 
were  supplied),  and  otner  incidental  expenses, 
such  as  scoring  cards,  poetajge,  &c.,  of  the  whist 
drive.  Any  member  oould  introduce  a  friend  hy 
submitting  the  person's  name  for  approval  and 
paying  Is,  6d,  for  the  person  introduced. 

On  the  night  of  the  24th  Feb.  1903  forty  orfiftj 
ladies  and  eentlemen,  the  majority  of  whom  were 
members  of  the  Filey  Indoor  Games  Club,  were 
playing  a  game  of  cards,  commonly  known  as  a 
whist  drive,  in  the  room  on  the  appellant's 
licensed  premises.  They  were  playing  for  prizes 
which  were  won  and  taken  by  the  winners  of  the 
game.  There  were  eight  prizes,  consisting  of, 
among  others,  two  clocks,  photo  frames,  and  a 
scent- bottle.  One  of  the  clocks  won  by  one  of  the 
placers  was  of  the  value  of  about  It  lis.  6d. 
This  player  stated  on  oath  that  he  would  not 
have  gone  if  the  prizes  had  not  been  worth  playing 
for. 

The  prizes  were  not  subscribed  for  by  the 
players,  out  were  given  for  the  purpose  of  being 
plaved  for  by  some  members  of  the  dub,  or  l^ 
their  friends  who  were  not  members.  It  was  a 
rule  that  no  person  should  win  the  prize  which  he 
or  she  had  given. 

The  appellant  knew  that  a  whist  drive  was 
being  played ;  he  let  the  room  for  the  parposa 
He  stated  to  a  witness  that  h^  did  not  know  there 
was  anything  wrong  in  doing  so. 

When  the  parties  went  to  nim  to  take  the  room 
they  said  they  would  not  play  for  money  or 
money's  worth.  He  knew,  however,  that  thsf 
had  some  presents  to  give  away  to  those  who  made 
the  highest  points  after  playing.  He  said  that 
they  (meaning  the  presents  or  prizes)  had  bean 

S'ven  Dy  some  people  outside  the  club  altogether, 
e  did  not  see  the  presents  on  the  night  in  ques- 
tion, nor  was  he  aware  that  they  were  in  the 
room.  Neither  the  appellant  nor  any  of  his 
stafE  had  entered  the  room  during  the  time  of 
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!he  room  had  not  been  used  as  a  public  room 
since  it  had  been  engaged  bv  the  dub. 

It  was  contended  on  behalf  of  the  appellant 
that  the  play  in  g[  in  question  was  not  gaming 
within  the  meaning  of  sect.  17  of  the  Lioensmg 
Act  1872. 

The  justices,  however,  were  of  opinion  and 
found  as  a  fact  that  the  appellant  did  know  that 
the  players  were  playing  a  whist  drive  for  priies 
—money's  worth.  And  they  were  also  of  opinion 
that  the  playing  for  prizes  as  aforesaid  con- 
stituted gaming  within  the '  meaning  of  sect  17, 
and  they  convicted  the  appellant. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  came  to  a  correct  determina- 
tion and  decision  in  point  of  law. 

The  Licensing  Act  1872  (35  &  96  Yict  c  H\ 
s.  17,  enacts  that  ''if  any  licensed  person  (1) 
suffers  any  gaming  or  any  unlawful  game  to  be 
carried  on  on  his  premises,"  he  shall  be  liable  to  a 
penalty. 
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DanekweH$,  K.O.  (G.  JS,  SitMeld  with  him)  for 
the  appellant. — What  was  done  here,  though  it  may 
have  amounted  to  plajing  for  money  or  money's 
worth,  was  not  gaming.  For  play  to  amount  to 
fjraming  there  must  he  an  element  of  risk  to  the 
playera---that  is,  they  must  stand  to  lose  as  well 
as  to  gain.  Here  the  players  were  not  standing 
to  lose.  They  wagered  nothing  on  the  result  of 
the  g&me.  They  were  playing  a  game  of  skill 
for  prizes  to  wh^ch  they  themselves  did  not  con- 
tribute. Neither  did  the  person  giving  the  prize 
wager  or  risk  anything.  He  gave  the  prize  away 
before  the  play  began,  and  it  was  therefore  a  matter 
not  afPeoting  him  who  should  win  it.  This  view  is 
supported  by  Beg,  v.  Ashton  (1  El.  &  Bl.  286), 
where  Lord  Campbell  says :  "  The  object  of  the 
statute  "  (he  was  referring  to  the  Alehouse  Act 
1828) "  was  to  prevent  the  contracting  bad  habits 
by  the  practice  of  games  wh^e  money  was  staked 
in  public-houses ;  if  money  were  staked,  that  would 
be  gaming."  Here  no  money  was  staked.  The 
plavers  merely  competed  for  prizes,  and  wagered 
nothing  on  the  result  of  the  play. 

Lush,  K.G.  (CatUley  with  him)  for  the  respon- 
dent.— It  is  not  necessary  to  argue  that  the  playing 
was  an  unlawful  gaming.  All  that  we  need 
contend  is  that  it  was  a  gaming.  Now,  gam- 
ing is  simply  playing  for  money  or  money's 
worth: 

Dyson  v.  MoBon,  60  L.  T.  Bep.  265 ;  22  Q.  B.  Div. 
351; 

J0hk8  V.  Turpin,  50  L.  T.  Bep.  808 ;  13  Q.  B.  Div. 
505. 

The  passage  cited  from  Lord  Campbell's  judg. 
ment  in  Beg.  v.  Ashton  (sup.)  shows  the  object  the 
Legislature  had  in  view  in  prohibiting  gaming  in 
public- houses.  That  object  was  to  prevent  the 
contracting  bad  habits.  What  these  bad  habits 
are  is  shown  by  the  judgment  of  Wills,  J.  in 
Dyson  v.  Jfoson  (sup.),  where  the  encouragement 
of  di  inking  habits  is  specifically  referred  to. 
Surely  these  habits  are  as  much  encouraged  by 
attracting  persons  to  public- houses  by  giving 
prizes  for  success  in  g^ames  as  by  permitting 
them  to  stake  their  own  money  on  the  result  of 
games  played  in  public-houses. 

DanekwertSf  K.C.  in  reply. 

Lord  Alybbstonb,  C.J. — If  there  were  any 
ground  for  supposing  that  the  proceedings  here 
were  merely  the  carrving  out  of  a  colou'^ble 
arrangement  between  the  members  of  the  club  by 
which  they  in  turn  each  gave  or  staked  a  prize 
for  which  the  giver  did  not  play,  so  that  in  dSect 
all  the  members  contributed  to  each  of  the  prizes, 
different  considerations  would  arise.  The  Licens- 
ing Acts  ought  to  be  strictly  enforced  when  an 
offence  has  been  committed.  But  there  are  no 
grounds  for  holding  that  there  was  any  such 
arrangement.  The  justices  have  found  as  a  fact 
that  tne  prizes  were  not  subscribed  for  by  the 
players,  by  which  must,  I  think,  be  understood 
that  the  prizes  here  were  given  bond  fide  by  the 
members  and  their  friends  who  did  not  play  for 
them,  and  without  any  intention  of  evading  the 
law.  The  justices  desired  to  raise  in  the  case  the 
point  whether  playing  at  whist,  not  for  stakes, 
but  for  prizes,  those  prizes  bein^  given  by  third 
persons,  amounts  to  gaming  withm  sect.  17  of  the 
Licensing  Act  1872.  I  am  of  opinion  that  it  is 
not.  To  come  within  it  the  puiy  must  be  an 
unlawful  game,  or  the  play  must  be  not  for  a 
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prize,  but  for  a  wager,  where  the  player  nray  lose 
as  well  as  gain.  The  conviction  must  be 
quashed. 

Wills  and  Chakitbll,  JJ.  concurred. 

Conviction  quashed. 

Solicitors  for  the  appellant,  T.  J7.  Hiseott,  for 
Tosher  Hart,  Scarborough. 

Solicitors  for  the  respondent,  Boohett,  BtufUt 
and  Nashf  for  /.  B.  Procter,  Beverley. 


Thursday,  July  16, 1903. 

(Before  Wbioht,  J.) 

Wbst  Lakcashibb  Bubal  Distbiot  Cottnoil 
17.  Lakoashibb  and  Yobkshibb  Bailwat 
Company,  (a) 

Bailtoays  —  Level  orossina  —  Bailwa/u  crossing 
mihlic  highway  on  level — Baieing  highway  to 
level  of  railway  by  inclined  planes — Liability  of 
railway  company  to  keep  in  repair  roadway  on 
such  inclines — Hailways  Clauses  Consolidation 
Act  1845  {S&d  Viet  c.  20),  ».  16. 

Where  a  railway  company  are  authorised  by  their 
special  Act  to  carry  their  railway  aaross  and  on 
ike  level  of  a  public  highway  and,  in  order  to  do 
so,  raise  the  level  of  the  hignway  within  the  prC' 
scribed  limits  up  to  the  level  of  the  railway  and 
construct  upon  each  side  of  the  raiUwcnf  a  per" 
manent  inclined  plane  whereby  the  highw<»y  is 
raised  to  the  level  of  the  rcnltoa/y,  the  raiUjoay 
company  are  not  bound,  under  sect.  16  of  the 
Bcnlways  Clauses  ConsolidaHon  Act  1845  or 
otherwise,  svbsequenUy  to  maintain  and  keep  in 
repair  the  roadway  on  such  inclMies  outside  the 
gates  of  their  level  crossing. 

Spbcial  casb  stated  by  a^Nreement  of  the  parties 
pursuant  to  Order  XxXlY .,  r.  1. 

The  plaintiffs  were  the  rural  district  council 
of  the  West  Lancashire  Bural  District  in  the 
county  of  Lancaster,  under  and  by  virtue  of  the 
Public  Health  Act  1875  and  the  Local  Govern- 
ment Act  1894,  and  as  such  council  were  the 
highway  authority  for  the  district,  in  which  was 
situate  a  public  carriage  road  or  highway  leading 
from  the  township  of  Maghull  to  the  township  ox 
Melllng. 

The  defendants  were  a  duly  incorporated  rail, 
way  company,  and  were  the  owners  of  the  Liver- 
pool, Ormskurk,  and  Preston  Bailway. 

A  portion  of  the  railway  was  situate  within  the 
plaintiffs'  distrist,  and  its  construction  by  the 
Liverpool,  Ormskirk,  and  Preston  Bailway  Com- 
pany, the  predecessors  of  the  defendants,  was 
authorised  by  the  Liverpool,  Ormskirk,  and 
Preston  Bailway  Act  1846  (9  &  10  Yict.  c.  coclxxxi.), 
with  which  the  Bailways  Clauses  Consolidation 
Act  1845  was  incorporated.  The  company  were 
empowered  by  the  Act  to  make  and  maintain  in  the 
lines  and  upon  the  lands  delineated  on  the  plans 
and  described  in  the  books  of  reference  therein 
referred  to  {inter  alia)  the  railway  and  works  so 
authorised,  and  to  enter  upon,  take,  and  use 
such  of  the  lands  as  should  be  necessary  for  such 
purpose. 

By  sect.  37  of  the  Act  the  railway  company 
were  empowered  to  construct  the  railway  across 
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and  on  the  level  of  the  highway  in  question  in  the 
lines  so  delineated  on  the  plans  ana  described  in 
the  books  of  reference. 

The  railway  company  oonstrncted  the  railway 
across  the  highway  at  a  higher  level  than  that  of 
the  highway,  and,  in  order  to  carry  the  highway 
across  their  railway,  the  company  raised  the  level 
of  the  highway  wiuiin  the  limits  prescribed  by  the 
Act,  and  constructed  upon  each  side  'of  the  rail- 
way, where  the  railway  crossed  it,  a  permanent 
inclined  plane,  whereby  the  highway  was  raised 
to  the  level  at  which  the  railway  was  constructed 
across  it. 

A  plan  and  a  section  of  the  railway  and  of  the 
highway  where  they  intersected  and  crossed  one 
another  upon  the  level  were  annexed  to  this  case. 
Upon  BU^  plan  and  section  respectively  was 
indicated  the  point  in  the  highway  upon  each  side 
of  the  railway  at  which  the  company  commenced 
to  raise  the  highway  by  an  inclinedjplane  to  the 
level  of  the  railway  as  constructed.  Tne  company 
erected  gates  upon  each  side  of  the  level  crossing 
at  a  point  marked  on  the  plan  and  section  re- 
spectively. 

By  virtue  of  sect.  50  of  the  Liverpool,  Ormskirk, 
and  Preston  Bailway  Act  1846,  tne  undertaking 
thereby  authorised,  including  the  portion  of  the 
railway  in  the  plaintiffs*  district  as  aforesaid,  was 
purchased  by  and  became  part  of  the  underteking 
of  the  East  Lancashire  Baiiway  Gompany,  subject 
to  the  then  existing  liabilities  affecting  the  same, 
and  subject  also  to  the  provisions  of  the  Act  of 
1846  and  of  the  Lands  Glauses  Gonsolidation  Act 
1845  and  the  Bailways  Glauses  Gonsolidation 
Act  1845. 

By  sect.  3  of  the  Lancashire  and  Yorkshire 
and  East  Lancashire  Bailways  Amalgamation  Act 
1859,  the  East  Lancashire  Bailway  Gompany  was 
dissolved  and  ite  underteking.  including  the 
portion  of  the  railway  constructed  in  the  plain- 
tiffs' district,  and  all  ite  estete,  right,  title,  and 
interest  in  and  to  the  underteking  and  all  the 
righte,  privileges,  easemente,  powera,  and  authori- 
ties incident  to  or  affecting  the  same  (subject,  inter 
alia,  to  the  existing  obligations  and  liabilities 
of  the  East  Lancashire  Bail  war  Gompany  then 
affecting  the  same),  became  ana  were  absolutely 
merged  and  vested  in  the  defendante. 

By  virtue  of  the  last-mentioned  section  the 
defendante  hold,  possess,  enjoy,  use,  exercise,  and 
execute  all  the  estete,  right,  title,  and  interest  of 
the  East  Lancashire  Bauway  Gompany  in  and  to 
its  underteking,  and  all  the  rights,  privileges,  ease- 
ments, and  powers  incident  to  or  affecting  the  same 
(subject  to  the  obligations  and  liabilities  afore- 
said), in  the  same  manner  and  to  the  same  extent 
as  thev  respectively  were,  or  could,  or  might  if  the 
Act  of  1859  had  not  been  passed  have  Men  held, 
possessed,  enjoyed  and  exercised,  or  executed  by 
the  East  Lancashire  Bailway  Gompany,  and 
therefrom  and  thenceforth  the  undertakings  of 
the  defendants  and  of  the  East  Lancashire 
Bailway  Gompany  were  amalgamated,  and  such 
undertekings  nave  since  been  by  virtue  of  such 
section  constituted  one  united  underteking. 

The  portions  of  the  highway  which  were  raised 
as  aforesaid  were  subsequently  to  the  construc- 
tion of  the  railway  from  time  to  time  kept  in 
repair  and  mainteined  by  the  defendante  or  their 
pradecessors,  until  the  defendante  repudiated 
their  liability  to  do  so,  as  hereinafter  steted,  and 
the  same  had  never  beeoi  repaired  or  maintained 


by  the  highway  authority  of  the  district  in  which 
the  highway  was  situate,  previously  to  the  execu- 
tion by  the  plaintiffs  thereon  of  the  works  herein- 
after  mentioned. 

On  the  4th  Dec.  1901  the  defendante'  chief 
engineer  wrote  to  the  plaintiffs  on  behalf  of  the 
defendante  a  letter  as  follows : 

Pablio  Boad  Level  Croenng,  Meghull  Station.— Tbe 
oompany  have  in  the  pant  been  in  the  habit  of  repairing 
the  length  of  roadway  on  eaoh  aide  of  the  level  oroiaing 
at  this  place,  bat  I  am  advised  that  the  oompany  axe 
not  liable  for  the  maintenanoe  of  any  portion  of  the 
road  outside  the  oroesinflr  gates,  and  I  hereby  give  yon 
notioe  that  they  will  oease  repairing  the  road  oatside 
the  orossing  gates  from  this  date. 

The  above  portions  of  the  highway  having  since 
the  date  of  that  letter  fallen  into  disrepair,  it' was 
agreed  between  the  parties  that  the  plaintiffs 
should  execute  such  repairs  to  the  same  as  might 
be  necessaiT  and  that  the  defendante  should  repay 
the  plaintiffs  the  sum  of  90L,  expenses  incurred 
by  them  in  so  doing,  if  the  court  should  be  of 
opinion  that  the  defendante  were  liable  to  repair 
those  portions  of  the  highway. 

The  plaintiffs,  having  executed  the  repairs  pur- 
suant to  the  above  agreement,  brought  this  action 
to  recover  from  the  defendants  the  above  sum 
of  90Z. 

The  question  for  the  opinion  of  the  court 
was  whether  or  not,  under  the  Acte  herein- 
before referred  to  or  any  of  them,  the  defendante 
were  liable  to  repair  those  portions  of  the  high- 
wagr. 

If  the  court  should  answer  the  question  in  the 
affirmative,  judgment  was  to  be  entered  in  the 
action  for  the  plaintiffs  for  a  declaration  that 
the  defendante  are  Uable  to  repair  the  said  por- 
tions of  the  highway  and  for  the  sum  of  90f.  so 
expended  by  the  plaintiffs  as  aforesaid,  together 
with  the  coste  of  the  action. .  If  the  court  should 
answer  the  question  in  the  negative,  judgment 
was  to  be  entered  in  the  action  for  the  defen- 
dante, with  the  coste  of  the  action. 

The  Bailways  Glauses  Gonsolidation  Act  1845 
(8  &  9  Vict.  c.  20)  provides : 

Seot  16.  Snbject  te  the  provisions  and  restriotiona  in 
this  and  the  apeoial  Act,  and  any  Aot  incorporated  there- 
with, it  shall  be  lawfol  for  the  oompany,  for  the  pnrpoae 
of  oonfitmcting  the  railway  or  the  acoommodation 
works  oonneoteid  therewith,  hereinafter  mentioned,  to 
exeoate  any  of  the  following  works ;  that  is  to  say : 
They  may  make  or  oonstmot,  in,  upon,  across,  nnder,  or 
over,  any  lands,  or  any  streets,  hills,  valleys,  roads, 
railroads,  or  trunroads,  rivers,  oanals,  brooks,  streams, 
or  other  waters,  within  the  lands  desoribed  in  the  said 
plans,  or  mentioned  in  the  said  books  of  refezenoe  or 
any  correction  thereof,  snch  temporary  or  permanent 
inclined  planes,  tannels,  embankments,  aqnedncts, 
bridges,  roads,  ways,  passages,  condnits,  drains,  piers, 
arohes,  onttings,  and  f enoes  as  tiiey  think  proper.  .  .  . 
They  may  from  time  te  time  alter,  repair,  or  disoontinne 
the  before-mentioned  works  or  any  of  them,  and  snb- 
stitete  others  in  their  stead ;  and  they  may  do  all  other 
acts  necessary  for  making,  maintaining,  altering,  or 
repairinsf,  and  aeing  the  rulway ;  Provided  always,  that 
in  the  exercise  of  the  powen  by  this  or  the  spedal  Aot 
granted,  the  oompany  shall  do  as  little  damage  as  can 
be,  and  shall  make  fall  satisfaction  in  manner  herein 
and  in  the  special  Aot  and  any  Aot  inoorporatad  there- 
with provided,  to  all  parties  interested,  for  all  damage 
by  them  snstained  by  reason  of  the  exercise  of  sndi 
powers. 
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Then  under  the  heading  "  And  with  reepeot  to 
the  croaeing  of  roads,  or  other  interferenoe  there- 
with, be  it  enacted  as  follows  " : 

Seot.  46.  If  the  line  of  the  mUwAy  oroBS  any  tampike 
load  or  pablic  highwtty,  then  (except  where  othervnee 
proTided  by  the  apecial  Act)  either  each  road  shall  be 
carried  over  the  railway,  or  the  railway  ehaJl  be  earned 
over  anoh  road,  by  means  of  a  bridge  of  the  height  and 
width  and  with  the  asoent  or  desoent  by  this  or  the 
ipecial  Aot  in  that  behalf  provided ;  and  eaoh  bridge, 
with  the  immediate  approaches  and  all  other  necessary 
works  connected  tiierewith,  shall  be  executed  and  at  all 
times  thereafter  maintained  at  the  expense  of  the  com- 
pany :  ProTided  always,  that  with  the  consent  of  two  or 
more  jnstioes  in  petty  sessions,  as  after  mentioned,  it 
shall  be  lawfal  for  the  company  to  carry  the  railway 
across  any  highway,  other  than  a  public  carriage  road, 
on  the  level. 

Sect.  53.  If,  in  the  exercise  of  the  powers  by  this  or 
the  special  Aot  granted,  it  be  found  neoessary  to  cross, 
cot  through,  raise,  sink,  or  use  any  part  of  any  road, 
whether  carriage  road,  horse  road,  tramroad,  or  railway, 
cither  public  or  private,  so  as  to  render  it  impassable 
for  or  dangerous  or  extraordinarily  inconvenient  to 
passengers  or  carriages,  or  to  the  persons  entitled  to  the 
use  thereof,  the  company  shall,  before  the  commence- 
ment of  any  such  operations,  cause  a  sufficient  road  to 
be  made  instead  of  the  road  to  be  interfered  with,  and 
shall  at  their  own  expense  maintain  such  substituted 
road  in  a  state  as  convenient  for  passengers  and  carriages 
as  the  road  so  interfered  with,  or  as  nearly  so  as  may 
be. 

Sect  56.  If  the  road  so  interfered  with  can  be 
restored  compatibly  with  the  formation  and  use  of  the 
railway,  the  same  shall  be  restored  to  as  good  a  con- 
dition as  the  same  was  in  at  the  time  when  the  same  was 
first  interfered  with  by  the  company,  or  as  near  thereto 
as  may  be ;  and  if  such  road  cannot  be  restored  com- 
patibly  with  the  formation  and  use  of  the  railway, 
the  company  shall  cause  the  new  or  substituted  road, 
or  some  other  sufficient  substituted  road,  to  be 
put  into  a  permanently  substantial  condition,  equally 
coDvenient  as  the  former  road«  or  as  near  thereto  as 
circumstances  will  allow ;  and  the  former  road  shall  be 
restored,  or  the  substituted  road  put  into  such  condition  as 
aforesaid,  as  the  case  may  be,  within  the  following  periods 
after  the  first  operation  on  the  former  road  shall  have 
been  commenced.    •    .    . 

B.  Cunningham  Olen  for  the  plaintiffs  (the 
district  council). — The  question  is  as  to  the 
liability  of  the  railway  company  to  maintain  the 
roadway  on  these  two  inclined  pluies  which  form 
the  approaches  to  the  level  crossing;  in  other 
words,  whether  these  inclines  are  a  "  work  "  under 
sect.  16  of  the  Bailways  Clauses  Act  1845  which 
the  defendants  are  liable  to  repair  under  that 
section.  This  level  crossing  was  authorised 
across  the  highway,  but,  in  making  it,  it  was 
neoessary  to  raise  the  highway  for  the  pui*po8e  of 
taking  it  across  or  bringing  it  up  to  tie  level  of 
the  lailway.  Sect.  16  shows  what  the  railway 
oompany  can  do  under  those  circumstances. 
First,  it  authorises  them  to  make  or  construct 
inclined  planes ;  then,  later  on,  thoy  may  from 
time  to  time  alter,  repeir,  and  discontinue  any  of 
8Qoh  works  and  substitute  others  in  their  stead. 
It  may  be  that  it  is  not  obligatory  on  the  com- 
pany to  do  those  works,  or  to  construct  any 
works  under  that  section,  but  once  they  elect  to 
do  works  and  construct  works  under  that  section, 
then  the  power  given  to  alter,  repair,  &c.,  becomes 
compulsory  upon  them.  [Wbiqht,  J. — Ts  that 
the  only  section  on  which  you  can  rely  PJ  Yes, 
it  is  the  only  section,  and  I  admit  that  I  must 


show  a  statutory  power  on  the  part  of  the  oom- 
pany to  maintain  the  roadway  outside  their  gates. 
Sect.  16  is  the  only  section  which  enabled  the 
company  to  construct  these  inclined  planes  lead- 
ing up  to  this  level  crossing,  and  it  was  necessary 
for  the  convenience  of  the  railway  company  that 
they  should  be  constructed;  that  being  so,  the 
effect  of  the  later  provisions  of  the  section 
sanctioning  the  continuance  of  their  works  is 
that  they  ahall  from  time  to  time  repair  them 
when  necessary.  The  power  to  repair  is  in  the 
alternative  with  the  discontinuance  of  the  works ; 
so  that  either  the  works  shall  be  repaired  when  it 
is  necessary  to  repair,  or  the  company  may  dis- 
continue the  works  instead  of  repairing  them. 
Either  one  or  the  other  is  obligatory  on  the 
company.  There  haye  been  decisions  on  sect.  46 
with  regard  to  the  obligations  of  the  company 
where  they  carry  a  highway  over  a  railway  by 
means  of  a  bridge.  Tiiat  section  requires  them 
to  maintain  the  approaches  to  those  bridges. 
Although  that  section  only  applies  where  a  bridge 
is  constructed,  I  rely  upon  the  decisions  under 
it  so  far  as  they  show  that  the  obligation  to 
maintain  the  approaches  includes  the  mainte- 
nance of  the  highway  upon  those  approaches. 
That  has  been  held  in  many  cases,  includ- 
ing one  in  the  House  of  Lords,  so  that  if 
there  is  an  obligation  on  them  to  repair 
and  maintain  these  inclined  planes,  on  the 
authorities  that  duty  also  includes  the  duty  of 
maintaining  the  highway  upon  those  inclined 
planes,  as  being  part  of  the  inclined  planes. 
That  is  shown  by  the  case  in  the  House  of  Lords 
of  Lancashire  and  Yorkshire  Railway  Company 
V.  Bury  Corporation  (61  L.  T.  Bep.  417  ;  14  App. 
Gas.  417),  under  sect.  46,  that  where  the  highway 
is  carried  over  the  railway  by  a  bridge,  the  rail- 
way company  are  bound  to  keep  in  repair  the 
roadway  upon  the  bridge,  as  bemg  part  of  the 
bridge.  Sect.  53  would  hardly  seem  to  apply 
here,  as  that  deals  with  the  case  where  a  road  is 
substituted  for  another  road.  [Wright,  J. — In 
Attorney-General  v.  Barry  Dock  and  Railway 
Company  (56  L.  T.  Bep.  559 ;  35  Oh.  Div.  573) 
North,  J.  held  that  sect.  53  applied  to  a  per- 
manent diyersion  as  well  as  a  temporary  diyersion 
of  the  road,  though  I  think,  having  regard  to 
what  was  said  in  the  Goort  of  Appeal  in  the  Bury 
case  (59  L.  T.  Bep.  193 ;  20  Q.  B.  Div.  485), 
that  sect.  53  does  not  apply  to  a  permanent 
diyersion  of  the  road.]  It  was  necessary  for  the 
company  to  aot  under  seot.  16  in  doing  what  they 
did.  They  made  on  each  side  of  this  level  cross- 
ing an  inclined  plane.  Sect.  16  refers  to  the 
construction,  among  other  things,  of  inclined 
planes,  and  it  is  difficult  to  see  whdt  an  inclined 
plane  refers  to  unless  it  applies  to  such  a  work  as 
IS  now  in  question.  It  was  not  obligatory  on 
them  to  make  these  inclines;  they  might  have 
tunnelled  under  the  road  or  have  carried  the  road 
over  the  line  by  a  bridge ;  but,  having  made  these 
inclines,  it  is  obligatory  upon  them  to  maintain 
the  roadway  and  these  approaches.  There  is  a 
decision  in  the  English  courts  (London  and 
North-Western  Railway  Company  v.  Skerton  (10 
L.  T.  Bep.  648 ;  5  B.  &  S.  559),  based  upon  two 
decisions  in  the  Irish  courts  (Waterford  and 
Limerick  Railway  Company  y.  Kearney,  12  Ir. 
G.  L.  Bep.  224,  and  Fosberry  v.  Waierford  and 
Limerick  Railway  Company,  13  Ir.  0.  L.  Bep. 
494),  to  the  effect  that  where  the  company  lower 
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the  road  and  take  the  road  nndfimeath  the  rail- 
way instead  of  over  it,  they  are  not  bonnd  to 
keep  the  slopes  of  the  road  in  repair  as  part  of 
the  approaches  on  each  side  of  the  bridge.  These 
cases  were  under  sect.  46,  and  do  not  liirow  any 
light  on  the  present  question,  which  arises  entirely 
under  sect  16. 

Bawlatt  for  the  defendants. — ^IJnder  sect.  56  the 
railway  company  have  done  all  that  they  were 
bound  to  do  when  tbey  restored  the  road  to  as 
good  a  condition  as  the  same  was  in  at  the  time 
when  they  first  interfered  with  it,  or  as  near 
thereto  as  might  be.  The  deposited  plans  showed 
and  authorise  this  raising  ot  the  road.  [He  was 
stopped.] 

Wbight,  J. — I  think  counsel  for  the  district 
council  is  (^uite  right  in  saying  that  his  case 
depends  entirely  on  the  application  of  sect  16, 
and  the  oblisations  to  be  inferred  from  that 
section.  I  think,  apart  from  that  section,  the  point 
which  counsel  for  the  railway  company  makes  is 
right — ^namely,  that  under  sect.  56,  if  this  is  a 
matter  of  infermce  on  the  rights  nmpltciier,  and 
if  there  is  nothing  to  be  gathered  from  sect.  16; 
the  obligation  of  the  railway  company  is  dis- 
chareed«  and  they  have  satisfied  sect.  56.  when 
tliey  nave  restored  the  road  to  its  original  condi- 
tion, so  far  as  such  restoration  is  compatible 
with  the  alteration  of  it,  which  the  special  Act 
of  Parliament  had  authorised.  Then,  does  sect.  16 
help  the  district  council  P  It  seems  to  me  that  it 
is  quite  right  to  contend  that  the  work  of  altering 
the  level  of  the  road  and  making  up  two  inclines 
mu8t  be  referred  to  the  authority  contained  in 
sect.  16.  Sect.  16  does  not  of  itself  contain  any 
words  expressly  obliging  the  railway  company  to 
keep  in  repair  the  roads  which  have  been  inter- 
f  ered  with  in  the  way  provided  by  the  section, 
and  the  only  argument  that  is  founded  upon  it  is 
that  the  power  given  to  the  railway  company  by 
the  words,  ''  They  may  from  time  to  time  alter, 
repair,  or  discontinue  the  before- mentioned  works, 
or  any  of  them,  and  substitute  others  in  their 
stead,  and4/hey  may  do  all  other  acts  necessary  for 
making,  maintaining,  altering,  or  repairing  and 
using  the  railway,"  imports  that  they  are  obliged 
to  repair  when  the  occasion  arises.  I  do  not 
think  that  is  the  natural  construction  of  the 
words.  If  it  is  to  depend  upon  the  mere  lan- 
guage used,  it  would  involve  reading  "shall" 
instead  of  'Smav."  Even  though  you  do  put 
"  shall "-—"  shall  alter,  shall  repair,  shall  dis- 
continue "  — instead  of  "  may  alter,  may  re- 
pair, may  discontinue,"  that  is  not  the  real 
argument  that  has  been  addressed  to  me 
on  behalf  of  the  district  council.  The  real 
argument,  as  I  understand  it,  is  that,  inasmuch  as 
the  railway  company  have  the  power  given  to 
them  to  repair,  it  must  be  intended  that  they  are 
to  exercise  that  power  when  it  is  for  the  public 
benefit  that  they  should  do  so,  and  when  it  is 
their  own  operation  in  putting  the  road  on  an 
incline  which  has  altered  the  circumstances  and 
very  likely  increased  the  burden  on  the  public 
which  existed  before  the  line  was  made.  I  think 
I  should  be  making  an  enactment  instead  of 
construing  it,  if  I  read  those  words  into  the 
section.  It  seems  to  me  plain  that  those  words 
towards  the  end  of  sect.  16  are  not  at  all  apt 
words  to  create  any  duty  on  the  part  of  the 
sailway   company   towards  the   publio  in   this 


respect.  They  are  words  empowering  the  railway 
company  to  do  what  they  want  for  their  own 
purposes.  The  Legislature  may  not  have  intended 
to  do  what  they  were  doing,  but  they  do,  bj 
sect.  56,  apply  the  only  remedy  which  is  available 
— namely,  oy  imposing  the  obligation  on  the 
company  to  restore  the  road  as  near  as  possible 
to  its  former  condition  before  they  hand  it  back 
to  the  public.  I  think  I  must  hold  that  the 
railway  company  are  not  liable  to  repair  the 
roadway  on  these  inclines  in  this  case.  I  should 
say  that  the  cases  about  the  liability  of  the 
railway  company  to  repair  the  roadway  on  the 
slopes  where  the  road  is  carried  under  the  rail- 
way  by  means  of  a  bridge  appear  to  me  to 
involve  very  nearlv  the  same  point,  and  they 
strongly  confirm  the  view  I  have  t^ken  on  the 
construction  of  sect.  16.  There  wiQ  therefore  be 
judgment  for  the  defendants,  with  costs. 

Judgment  for   ths    defendanta.     Leave  io 
appeal  if  neceuary. 

Solicitors  for  the  plaintiffs,  BfOwcliffee,  Bawkt 
and  Co.,  for  Alfred  Diekineon,  Ormskirk. 

Solicitors  for  the  defendants,  Wooiicooh  Bffla/nd, 
and  Parker,  for  Christopher  Moorhouae,  Man- 
chester. 


Thursday,  Jtdy  16, 1P03. 

(Before  Wbioht,  J.) 

Meltham  Spinning  Company  Limited  and 
others    17.    cobpobation     of    huddebs- 

FISLD.  (a) 

Waterworks  —  Peiiialties  —  Comptdsory  taking  of 
waters—Compensation  water — Neglect  to  supply 
^^Penalty  for  neglect — Bight  to  maintain 
fiction  in  High  Court  for  penalties — Becooerif 
of  penalties  "  otherwise  provided  for "  than 
before  justices — Huddersfield  Water  Act  1869 
(32  &  33  Vict.  c.  ex.),  a.  S2— Railways  Clauses 
Act  1845  (8  <&  9  Viet,  c,  20),  ss.  140, 145. 

Under  a  local  water  Act  a  corporation  were  hewni 
to  supply  certain  compensation  water,  as  com- 
pensation for  the  waters  taken  by  them  for  the 
purposes  of  the  Act,  and  in  case  of  neglect  to 
supply  the  sams  they  were,  for  every  day  on 
which  such  neglect  occurred,  to  **  forfeit  and  pay 
to  the  occupiers  of  each  of  the  mills  a-nd  voorka 
affected  thereby,  who  may  sue  for  and  recover  the 
same,  the  sum  of  five  pounds,**  and  were  in 
addition  to  mMe  compensation  for  any  lota 
sustained  by  such  occupiers  in  respect  of  which 
the  penalties  were  not  a  sufficient  compensation, 
and  such  compensation  might  be  sued  for  in  any 
cowrt  of  competent  jurisdiction.  The  provisiont 
of  sects.  140  and  145  of  the  Railways  ClattsBs 
Act  1845,  which  provided  that  every  penalty  or 
forfeiture,  the  recovery  of  which  w(u  not  other- 
wise  provided  for,  might  be  recovered  by  sum^ 
ma/ry  proceedings  before  two  justices^  were  incor- 
porated with  the  local  Act, 

Held,  that  an  action  in  the  High  Court  covM  he 
maintained  for  the  recovery  of  the  penalties  for 
the  neglect  of  the  corporation  to  supply  the  com- 
pensatUm  water,  and  that  the  incorporated 
sections  of  the  Railways  Clauses  Act  as  to  ihs 
recovery  of  the  penalties  before  two  justices  dH 
not  apply,  as  the  section  of  the  local  Act  itself 

m  I  ■    r  ^-^^ 

(a)  Beportod  by  W.  W.  Orb,  Bw}.,  Barriatef^t-Liv. 
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had  **  oiherunse  provided  "  for  the  recovery  of 
the  pencdtiee. 

Abgxtmbnt  of  a  point  of  law  raised  on  the  plead- 
ing in  the  two  actions  of  Meltham  Spinning 
Company  Limited  v.  Mayor,  Aldermen,  and 
Bwrgeeeee  of  the  BorovLoh  of  JSuddersfield  and 
Beni  Ley  SUk  MiUe  Limited  y.  Sams,  which 
bj  an  order  of  a  master  were  ordered  to  be  con- 
solidated. 

The  actions  were  brought  to  recover  from  the 
corporation  of  Haddersfield  penalties  under 
wot.  32  of  the  Huddersfield  Water  Act  1869,  and 
the  question  was  whether  the  penalties  could  be 
aned  for  in  the  High  Court,  or  only  before  two 
jnstices. 

The  statement  of  claim  in  the  consolidated 
actions  set  out : 

1.  By  the  Huddersfield  Water  Act  1869  (32  & 
33  Vict  c.  ex.)  the  defendants  (therein  called  the 
corporation)  were  authorised  to  make  and  main- 
tain certain  waterworks  and  oonyenienoes  con- 
nected therewith,  and  to  enter  on,  take,  and  use 
certain  lands,  and  to  take,  use,  and  appropriate 
certain  streams  and  waters,  and  to  do  and  perform 
certain  acts  and  things. 

2.  By  sect.  28  it  was  enacted  as  follows : 

As  oompensafcion  for  the  taking  of  saoh  waters  by  this 
Act  authorised  to  be  taken  m  at  the  passing  of  this  Act 
directly  or  deriTAtively  flow  or  proceed  into  Brow  Grains 
Dike,  Meltham  Dike,  and  the  riyer  Holme  respectiyely,  the 
eorporation  shall  oanae  to  flow  from  the  reserroir  to  be 
eoMtmeted  at  or  near  Blaokmoor  Foot,  down  a  pipe 
or  aqnednot  into  the  said  Brow  Grains  Dike,  at  a  point 
near  to  and  above  New  Bridge  Mill,  nine  hundred  and 
fifty-one  gallons  per  minnte  during  the  following  honrd 
of  erery  lawful  working  day — that  is  to  say,  from  six 
u'olock  in  the  forenoon  to  aix  o'clock  in  the  afternoon. 

Then  sect.  31  provided  that  the  corporation 
should  construct  and  maintain  suitable  measur- 
ing gaoges  over  or  through  which  the  respective 
quantities  of  water  should  flow. 

3.  By  sect.  32  of  the  Act  it  was  provided  as 
follows : 

In  case  of  neglect  on  the  part  of  the  corporation  to 
maintain  any  anoh  gauge  in  a  state  of  effioienoy,  and  in 
CMC  of  any  other  neglect  by  or  in  consequence  of  which 
any  of  the  several  quantities  of  water  aforesaid  from  the 
■aid  reservoirs  shiJl  not  so  flow,  the  corporation  shall 
for  every  day  on  which  such  neglect  occurs  forfeit  and 
pay  to  the  ooonpiers  of  each  of  the  mills  and  works 
affected  thereby  (who  may  sue  for  and  recover  the 
•ame)  the  sum  of  five  i>ounds,  and  shall  in  addition 
make  compensation  for  any  loss,  damage,  or  injury 
sustained  by  such  occupiers,  or  any  of  them,  in  respect 
of  which  such  penalties  are  an  insufficient  oompunsa- 
tioD,  and  suoh  ooonpiers  may  respectively  from  time  to 
time  recover  such  compensation  with  costs  from  the 
corporation  by  proceedings  in  any  oourt  of  competent 
iurisdietion. 

The  reservoir  at  Blackmoor  Foot  wels  and  is 
one  of  the  reservoirs  referred  to  in  this  section. 

4.  For  many  years  before  the  matters  herein- 
after referred  to,  the  corporation,  in  pursuance  of 
the  powers  granted  by  the  Act,  had  taken,  used, 
and  appropriated  waters  which  flowed  into  Brow 
Grains  Dike,  Meltham  Dike,  and  the  river  Holme 
respectively,  and  had  been  and  were  subject  to  an 
obligation  to  supply  suoh  compensation  water  as 
was  prescribed  by  sect.  28  of  the  Act. 

5.  In  ooneequenoe  of  the  neglect  of  the  corpora- 
tioii  on  all  and  each  of  the  working  days  com- 


prised within  the  several  periods  of  six  months 
and  six  months  next  prior  to  the  dates  of  the 
writs  in  these  actions,  the  quantity  of  water 
aforesaid  did  not  so  flow  as  required  by  the  Act 
from  the  reservoir  at  Blackmoor  Foot  into  the 
Brow  Grains  Dike  on  all  or  any  of  the  working 
days. 

6.  The  plaintiffs  were  severally  the  occupiers  of 
certain  mills  and  works  which  were  during  the 
periods  in  question  affected  by  reason  of  the 
neglect  of  the  corporation  to  perform  such 
statutory  obligations. 

The  several  plaintiffs  in  each  of  the  consoli- 
dated actions  claimed  780^.,  being  the  aggregate 
amount  of  penalties  at  hi,  per  day  for  156  days. 

The  defendants  in  their  defence  alleged  {inter 
alia)  : 

They  admitted  paragraphs  1,  2,  3,  and  4  of  the 
statement  of  claim. 

1.  The  sections  referred  to  form  part  of  a  special 
local  8t*tutewhioh  by  sect.  2  inoorporates  the  provisions 
of  the  Waterworks  Clauses  Act  1847.  By  sect.  85  of 
the  Waterworks  Glauses  Act  1847,  the  olanses  of  the 
Bailways  Clauses  Consolidation  Act  1845,  with  respect 
to  the  reoovery  of  damages  not  otherwise  provided  for, 
and  of  penalties,  are  inoorporated  with  the  Waterworks 
Clauses  Act  1847  and  witn  the  looal  Act,  which  is  a 
special  Act  within  the  meaning  of  the  85th  section. 
By  sects.  140  and  145  of  the  Bailways  Clauses  Con- 
solidation Act  1845,  in  oases  where  damages  are  by 
the  special  Act  directed  to  be  paid  and  the  method  of 
enforcing  the  payment  is  not  provided  for,  they  are  to 
be  determined  by  two  justices,  and  every  penalty  or 
forfeiture  imposed  by  the  special  Act,  the  recovery  of 
which  is  not  otherwise  provided  for,  is  to  be  recovered 
by  summary  proceedings  before  two  jnstioes. 

4.  The  defendants  will  object  that  none  of  the  plain- 
tiffs have  any  right  to  maintain  the  present  action  in 
the  High  Court.  No  provision  is  maide  either  in  the 
Hoddersfield  Water  Act  1869,  or  in  the  Waterworks 
Clauses  Act  1847,  as  to  the  reoovery  of  the  pemdties 
herein  sued  for,  and  the  defendants  will  oontend  that  by 
the  combined  effect  of  the  statutes  set  forth  in  par.  1  of 
this  defence  such  penalties  are  only  reooverable  before 
jastioes,  and  cannot  be  recovered  by  action  in  this  oouri. 

By  an  order  made  by  a  master  in  chambers  it 
was  ordered  that  the  point  of  law  raised  by  the 
defendants  in  the  4th  paragraph  of  their  defence 
should  be  set  down  for  heariuff  and  disposed  of 
forthwith  and  before  the  trial  of.  the  issues  of 
fact  in  the  actions. 

By  e^t  2  of  the  Huddersfield  Water  Act  1869 
(32  &  33  Vict.  c.  ex.),  the  Lands  Clauses  Consoli- 
dation Act  1845,  and  the  Lands  Clauses  Consoli- 
dation Acts  Amendment  Act  1860,  and  the 
Waterwoi  ks  Clauses  Acts  1847  and  1863  (except 
as  to  cerrain  provisions  not  now  material)  were 
incorporated  with  the  special  Act. 

By  sect.  3,  sub-sect.  2,  of  that  Act  it  was 
provided : 

In  this  Act  and  in  any  Act  incorporated  wholly  or  in 
part  with  this  Act  the  term  "  superior  court,"  or  "  oonrc 
of  competent  jurisdiction,"  shall  have  effect  as  if  the 
debt  01  demand  with  respect  to  which  that  term  is 
used  was  an  ordinary  simple  contract  debt,  and  not  a 
debt  or  demand  oreated  by  statute. 

By  sect.  85  of  the  Waterworks  Clauses  Act 
1847  (10  &  11  Vict  o.  17) : 

If  the  waterworks  be  in  England  or  Ireland,  the 
clauses  of  the  Bsilways  Claoses  Consolidation  Act  1845, 
with  respect  to  the  reoovery  of  damages  not  specially 
provided  for,  and  of  penalties,  and  to  the  determinatioB 
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of  mny  other  matter  referred  to  jnstioeB,  shall  be  inoor- 
porated  with  this  and  the  special  Aot.     .     .    . 

The  Railways  Clauses  Consolidation  Aot  1845 
(8  &  9  Vict.  c.  20)  provides : 

Seot.  140.  In  all  oases  where  any  damages,  costs,  or 
expenses  are  by  this  or  the  special  Aot,  or  any  Act 
incorporated  therewith,  directed  to  be  paid,  and  the 
method  of  ascertaining  the  amount  or  enforcing  the 
payment  thereof  is  not  provided  for,  snch  amount,  in 
case  of  dispute,  shall  be  ascertained  and  determined  by 
twojastioes.     ... 

Seot.  145.  Every  penalty  or  forfeiture  imposed  by 
this  or  the  special  Act,  or  by  any  by-law  made  in 
pursuance  thereof,  the  recovery  of  which  is  not  other- 
wise provided  for,  may  be  recovered  by  summary  pro- 
ceeding before  two  justices. 

Danckwerts,  K.C.  (22.  W,  Harper  with  him)  for 
the  defendants. — ^The  aotion  for  these  penalties 
is  not  maintainable  in   the  High  Court.    The 
penalties  are  only  recoverable  before  two  justices. 
Sect.  28  of  this  local  Act  provides  for  a  compen- 
sation  supply  of  water  into  the  Brow  Grains 
Dike,  and  sect.  31  provides  that  the  corporation 
shall  supply  measuring  gauges  as  regards  the 
irater  to  b^    delivered    into  the  Brow  Grains 
Dike,  and  sect.  82,  which  is  the  section  to  be  con- 
strued, pi'ovides  for  the  penalties  for  the  neglect 
by  the  corporation  to  supply  the  compensation 
water,  and  it  says  that  the  corporation  shall  for 
every  day  on  which  such  neglect  occurs  "  forfeit 
and  pay  "  to  the  occupiers  of  the  mills  affected 
thereby,  "  who  may.  sue  for  and  recover  the  same," 
the  sum  of  5Z.,  and  shall  in  addition  make  com- 
pensation for  any  loss,  &c.,  sustained  by  such 
occupiers.    It  is  said  that  the  word  **  sue  "  points 
to  an  action  in  the  High  Court ;  but  the  word 
"  sue  '*    is   also   applied   to   proceedings   before 
justices,  and  to  suing  for  penalties  before  justices, 
as  instances  of  whicn  may  be  mentioned  sect.  153 
(now  repealed)  of  the  Companies  Clauses  Act 
1845  (8  &  9  Yict.  c.  16),  sect.  155  of  the  Com- 
panies  Clauses  Consolidation  (Scotland)  Act  1845 
(8  &  9  Yict.  c.  17),  and  sect.  14^  (now  repealed) 
of  the  Lands  Clauses  Act  1845  (8  &  9  Yict.  c.  18). 
In  each  of  these  cases  there  is  the  same  marginal 
note — ^namely,  **  penalties  to  be '  sued '  for  within  six 
months,"  aud  that  would  be  before  justices.   Then 
sect.  140  of  the  Railways  Clauses  Act  1845  (8  &  9 
Yict.  c.  20)  provides  for  the  payment  of  damages 
where  the  mode  of  enforcing  payment  is  not 
otherwise  provided  for — namely,  that  such  damages 
are   to    be    determined   by   two   justices;    and 
sect.  145  of  that  Act  provides  that  every  penalty 
or  forfeiture,  the  recovery  of  which  is  not  other- 
wise provided  for,  may  be  recovered  before  two 
i'ustices ;  and  in  sect.  151  (now  repealed),  which 
las  reference  to  the  recovery  of  penalties  before 
justices,  we  have  the  same  marginal  note  that 
penalties  are  to  b«  "  sued  "  for  within  six  months. 
In  sect.  10  of  this  Act  of  1869  we  have  the  words 
**  and  all  penalties  may  be  '  sued '  for,"  &o.,  so 
that   the  words  "sued  for"  are  there  applied 
to   penalties    and   proceedings   before   justices. 
The  sum  claimed    in   this    case  is  a   penalty; 
the  words  of  sect.  82  are  that  the  corporation 
shall  ''forfeit  and  pay."    Those  words  "forfeit 
and  pay  "  are  applicable  to  the  word  "  penalties," 
and   then   the  section  goes   on   "and  shall  in 
addition  make  compensation  for  any  loss    .    .    . 
in  respect  of  which  such  penalties  are  an  insuffi- 
cient compensation.     There  is   no  provision  in 
that  section  as   to  how  those  penalties  as  dis- 


tinct  from    the  additional    damage  are  to   be 
recovered,  and,  that  being  so,  for  their  reoovery 
we  are  thrown  back  to  sects.  140  and  145  of  the 
Railways  Clauses  Act  1845,  the  provisions  of 
which  are  incorporated  and  are  here  made  applic- 
able by  virtue  of  sect.  2  of  the  local  or  special 
Act  and  sect.  85  of  the  Waterworks  Clauses  Act, 
and  sect.  85  expressly  says  that  the  clauses  of  the 
Railways  Clauses  Act  1845  with  respect  to  the 
recovery  of  damages  not  specially  provided  for, 
and  of  penalties,  shall  be  incorporated  with  the 
special  Act.    That  bringp  in  sect.  145  of  the 
Railways  Clauses  Act,  which  says  that  the  penal- 
ties may  be  recovered  by  summary  proceedings 
before   two   justices.    The  statute   creates   the 
liability  and  it  provides  a  summary  means  for  the 
recovery  of  the  penalties,  and  therefore  the  cor- 
poration can  only  proceed  by  the  means  jK>inted 
out  in  the  statute — that  is,  before  two  justices. 
In  the  analogous  case   of   Lewis  and  Sons  v. 
Swaneea  Corporation  (4  Times  L.  Rep.  122,  706), 
Lord  Esher,  M.R.  dealt  with  the  question,  and 
said  that,  the  obligation  being  a  statutory  one,  the 
person  injured  by  a  breach  of  the  obligation  bj 
the  corporation  could  maintain  a  common  law 
action  for  damages  for  such  breach.    Therefore 
the  object  of  inserting  sect.  32  was  simply  to 
preserve  the  right  which  would  have  existed  to 
sue  at  common  law  for  such  damage ;  but  if  any- 
one sues  for  the  penalty  as  distinct  from  the 
damage  or  loss  he  must  sue  for  it  in  the  manner 
provided  by  the  statute.    Therefore  the  proper 
and  only  way  of  recovering  the  penalty  is  by 
proceedings  before  justices,  as  there  is  nothing 
either  in  sect.  32  of  the  special  Act  or  in  tiie 
Waterworks  Clauses  Act  which  shows  bow  the 
penalties  are  to  be  provided  for  or  recovered,  and 
if  the  Legislature  had  intended  them  to  be  other- 
wise provided  for,  they  would  have  said  so,  as 
they  nave  done  in  sect.  62  of  the   Waterworks 
Clauses  Act,  by  providing  that  the  penalties  shall 
be  recovered  in  any  of  the  superior  courts.   Then 
as  regards  the  construction  of  sect.  32  of  this 
local  Act,  with  regard  to  the  penalties  the  person 
complaining    is    relieved   from    proving    actnal 
damage ;  if  he  proves  actual  default  the  penalty 
is  recoverable.    (He  also  referred  to  the  definition 
of  "  court  of  competent  jurisdiction  "  in  sect.  3  (2) 
of  the  Aot). 

Scott  Fox,  K.C.  and  Lowenthal,  for  the  plaintiffs, 
were  not  called  upon. 

WfiiaHT,  J. — I  cannot  see  that  there  is  any 
foundation  for  the  argument  that  haa  been 
addressed  to  me  here.  It  seems  to  me  that  the 
language  of  the  32nd  section  of  the  Water  Act  of 
1869  is  reasonably  plain.  I  do  not  know  how  it 
could  be  much  plainer.  It  says  this :  That  the 
parties  entitled  to  these  penalties  "  may  sue  for 
and  recover  the  same."  I  will  assume  that  that 
part  of  the  section  is  to  be  read  aJone  without 
reference  to  the  last  clause  of  the  section,  and 
that  the  natural  meaning  of  the  words  "  may  sne 
for  and  recover  the  same  "  is  "  may  sue  for  in  an 
action  and  recover  by  ordinary  proceedings  "  tbe 
same.  I  do  not  know  that  the  matter  is  ens- 
ceptible  of  any  further  statement,  because,  if  that 
is  the  meaning  of  the  section,  then  the  incorpo- 
rated sections  of  the  Railways  Clauses  Act  do 
not  apply,  as  those  sections  apply  only  where  the 
recovery  of  the  penalties  is  not  otherwise  provided 
for.  The  exact  words  of  sect.  145  of  the  Railways 
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ClaoBes  Aot  1845  are :  "  Every  penalty  or  for-  * 
feitore  imposed  by  this  or  the  special  Aot  .  .  . 
tlie  reoovery  of  which  is  not  otherwise  provided 
for,  may  be  recovered  by  summary  proceeding 
before  two  justices."  It  seems  to  me  here  that 
the  penalty  in  this  case  is  otherwise  provided  for. 
Then,  if  one  were  at  Uberty  to  look  at  the  last 
words  of  this  section  of  the  special  Act  (sect.  82), 
it  seems  plain  that  the  additional  compensation 
ia  intended  to  be  made  recoverable  by  an  action, 
beoaase  it  says :  "  May  respectively  from  time  to 
time  recover  saoh  oompennation  with  costs  from 
the  corporation  by  prooeedings  in  any  court  of 
competent  jurisdiction."  I  cannot  imagine 
language  pointing  more  strongly  to  an  ordinary 
action  thim  this,  and  that  construction  of  the 
section  is  strengthened  by  the  observation  of  the 
learned  oounsel,  who  has  just  referred  to  sect.  3, 
sab-sect.  2,  of  the  special  Act,  which  enacts  that 
the  court  of  competent  jurisdiction  shall  have 
effect  as  if  the  debt  or  demand  was  an  ordinary 
simple  contract  debt.  I  cannot  think  there  is  any 
doaot  about  the  matter.  I  think  the  action  lies 
ind  ought  to  be  determined. 

Judgment  for  the  plaintiffs  on  the  point  of 
law,  with  coats.    Leave  to  appeal. 

Solicitors  for  the  plaintiffs,  BowcliffeSn  Bawle, 
and  Co,,  for  Bamsden,  Syhes,  and  Bamsden, 
fluddersfield. 

Solicitors  for  the  defendants,  Biddell  and  Co,, 
for  F,  C.  Lloyd,  Huddersfield. 


Supwnw  Cmtrt  of  ^v^Mmt 

COURT    OF   APPEAL. 

Wednesday,  July  15, 1903. 
(Before  Williams,  Romss,  and  Stirling,  L.J  J.) 

GlTABDIANS  OF  ObMSKIBK  XJNIONt^.  GUABDIANS 

ov  Ghoblton  XJkion.  (a) 

APPSAL  from  THB  KING'S  BBNCH  DIYIBION. 

Poor  law — Settlement  —  Pauper — Removal — In- 
stUuiion  for  paying  patients — Residence  in — 
JBtemption  —  *'  Confined  as  a  patient  in  a 
hospital" -- Poor  Removal  Act  1846  (9  A  10 
Vid,  e,  66),  s.  1 — Divided  Parishes  aiid  Poor 
Law  Amendment  Act  1876  (S9  A  4^  Viet.  c.  61), 
S.34. 

A  pauper  was  admitted  cu  a  patient  into  a  home 
for  epUepties  for  the  purpose  of  receiving  treat- 
ment for  the  dieeaee  of  epilepsy.  The  home  was 
an  institution  fownaed  ana  partially  endowed 
hf  Qie  founder  for  the  care  and  treatment  of 
versone  suffering  from  epilepsy,  and  consisted  of 
ouHdings  and  a  farm,  and  the  site  w<is  chosen 
so  as  to  permit  the  patients  to  have  the  benefit 
of  hospital  treatment  in  combination  with  out- 
ioor  life,  suitable  employmsnt,  and  recreation. 
It  was  supported  by  donations,  subscriptions, 
and  payments  made  by  the  patients,  and  had  a 
regular  medical  staff  and  nurses.  The  pauper 
had  been  in  the  home  for  many  years,  biU  had 
been  discharged  therefrom. 

Eeld,  that  the  home  was  a  **  hospital  *'  within  the 
meaning  of  sect.  1  of  the  Poor  Aemoval  Act  1846, 

(s)  Bflportad  1^  W.  a  Bibs,  Eaq^  Barrlst«>«t-L«w. 


and  that  the  pauper  while  in  the  home  wcu 
*'  confined  as  a  patient  in  a  hospital,"  and  did 
not  by  reason  of  such  residence  in  the  home  for 
more  than  three  years  acquire  a  legal  settlemsnt 
in  the  parish  in  which  the  home  was  situate. 
Decision  of  Divisional  Court  (87  L.  T.  Rep.  446 ; 
(1903)  1  K.  B.  19)  affirmed. 

Appeal  from  a  decision  of  a  divisional  court 
(Lord  Alverstone,  G.J.,  Wills  and  Ghannell,  JJ.) 
on  a  case  stated  by  consent  and  by  order  of 
Bucknill,  J.,  in  pursuance  of  sect.  11  of  12  &  13 
Yict.  c.  45  (the  Quarter  Sessions  Aot  1849). 

On  the  10th  Jan.  1902  the  Ghorlton  guardians 
obtained  an  order  of  two  justices  of  the  peace  for 
Manchester  adjudging  the  settlement  of  a  pauper 
named  Harold  Goxon  to  be  in  the  townskip  of 
MaghuU  in  the  Ormskirk  Union,  in  the  county  of 
Lancashire. 

In  Feb.  1902  the  appellants,  the  guardians  of 
the  poor  of  the  Ormskirk  Union,  gave  notice  of 
appeal  to  quarter  sessions. 

Goxon  was  about  twenty-four  years  of  age,  and 
was  admitted  as  a  patient  into  an  institution 
called  the  Home  for  Epileptics  at  Mashull  in 
April  1893,  suffering  from  epilepsy,  for  the  pur- 
pose  of  receiving  care  and  treatment ;  and  he  re- 
mained continuously  in  the  institution  till  the  8th 
Jan.  1902,  when  he  was  discharged  as  incurable. 

Thereupon  he  became  an  inmate  of  the  work* 
house  of  uie  Ghorlton  Union. 

While  Goxon  was  in  the  home  his  relatives  paid 
7s.  6d.  a  week  for  his  maint^iance  and  treatment. 
He  never  resided  in  the  Ormskirk  Union  for  any 
period  during  which  he  could  acquire  a  settlement 
except  during  the  period  and  for  the  puiposes 
above  mentioned. 

The  Home  for  Epileptics  was  established  in 
1888  by  Henry  Gox,  deceased,  of  Liverpool,  and 
was  partially  endowed  by  him  with  the  sum  of 
2000r  It  consisted  of  buildings,  farm  buildings, 
and  five  acres  of  land  farmed  by  the  committee 
which  governed  the  home.  It  was  supported  by 
donations,  annual  subscriptions,  and  payments 
made  on  behalf  of  patients,  and  its  object  was  the 
care  and  treatment  of  persons  suffering  from 
epilepsy. 

The  home  was  situated  at  Maghull,  a  village 
about  seven  miles  from  Liverpool,  this  site 
having  been  chosen  so  as  to  permit  the  ^tients 
to  have  the  benefits  of  hospital  treatment  in  com- 
bination with  healthy  outdoor  life,  regular  habits, 
and  suitable  employment  and  recreation. 

There  was  attached  to  the  home  a  medical  staff 
of  six  physicians  and  surgeons,  one  being  resident 
in  Maghull,  a  dental  surgeon,  a  lady  superinten- 
dent, three  matrons,  and  twelve  nurses.  The 
number  of  patients  on  the  31st  Dec.  1901  was  123. 

The  committee  publish  an  annual  report  and 
balance-sheet  containing  the  rules  of  the  home. 
The  balance-sheet  for  1900  showed  that  the 
amount  received  from  subscriptions  and  donations 
was  238L  168.  6cE.,  and  from  payments  in  respect 
of  patients  the  sum  of  41572.  9s.  2(2. 

The  appellants  asserted  and  the  respondents 
denied  tnat  the  home  was  a  hospital  within  the 
meaning  of  9  &  10  Yict.  c.  66,  s.  1,  and  that  during, 
the  time  Goxon  resided  in  the  home  he  was  "  con- 
fined as  a  patient  in  a  hospital." 

The  question  for  the  com^  was  whether  Goxon 
acquired  a  legal  settlement  in  the  township  of 
Majghull  under  the  provisions  of  9  &  10  Yict.  c.  66» 
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8. 1,  and  S9  &  4fO  Yiot.  c.  61,  s.  34,  by  reason  of 
his  continuons  residence  for  three  conseoatiye 
years  and  upwards  in  the  home. 

Sect.  1  of  the  Poor  Removal  Act  1846  (9  &  10 
Vict.  c.  66)  provides : 

Whereas  it  is  expedient  that  the  htws  relating^  to  the 
removal  of  the  poor  should  be  amended,  Be  it  enaote'd 
that  no  person  shall  be  removed,  nor  shall  any  warrant 
be  granted  for  the  removal  of  any  person,  from  any 
parish  in  which  snch  person  shall  have  resided  for  five 
years  next  before  the  application  for  the  warrant :  Pro- 
vided always,  that  the  time  during  which  snch  person 
.  .  .  shall  be  confined  in  a  Innatio  asylam  .  .  . 
or  as  a  patient  in  a  hospital  .  .  .  shall  for  all 
purposes  be  excluded  in  the  computation  of  time  herein- 
before mentioned.    .    .    . 

Sect.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  )876  (39  &  40  Yict.  c.  61)  pro- 
vides: 

Where  any  person  shall  have  resided  for  the  term  of 
three  years  in  any  parish  in  such  manner  and  under 
such  circumstances  in  each  of  such  years  as  would 
in  aooordanoe  with  the  several  statutes  in  that  behalf 
render  bim  irremovable,  he  shall  be  deemed  to  be 
settled  therein  until  he  shall  acquire  a  settlement  in 
some  other  parish  by  a  like  residence  er  otherwise; 
provided  that  an  order  of  removal  in  respect  of  a  settle- 
ment acquired  under  this  section  shall  not  be  made 
upon  the  evidence  of  the  person  to  be  removed,  without 
such  corroboration  as  the  justices  or  court  think 
sufficient. 

The  juatioes  held  that  the  paoper  had  acquired 
a  settlement  in  the  township  of  Maghull  by  reason 
of  his  continnons  residence  for  upwards  of  three 
consecutive  years  in  the  home,  bnt  their  decision 
was  reversed  by  the  Divisional  Ooart,  and  the 
Ohorlton  Union  appealed. 

B,  Cunningham  Olen  and  Moresby  White  for  the 
Ohorlton  Union. — This  pauper  was  not  confined 
as  a  patient  in  a  hospital  within  sect.  1  of  the 
Poor  Removal  Act  1846.  In  order  to  quash  the 
decision  of  the  justices,  which  is  a  finding  on  a 
question  of  fact,  the  court  must  hold  that  there 
was  no  evidence  on  which  thev  could  reasonably 
hold  that  he  had  acquired  a  legal  settlement  by 
reason  of  his  residence  in  this  Home  for 
Epileptics : 

Ouardvins  of  Holbom  Union  v.  GiMrdians  of 
Chertsey  Union,  53  L.  T.  Bep.  656  ;  15  Q.  B. 
Div.  76. 

There  is  no  evidence  that  he  was  "  confined  *'  as 
a  patient  there ;  that  he  could  not  exercise  his 
discretion  and  say  he  would  leave  at  any  time. 
He  was  voluntarily  residing  there.  Besides  he 
did  not  reside  there  as  a  patient.  The  pre- 
dominant feature  of  this  institution  is  not  the 
medical  treatment,  but  the  employment  and  out- 
door recreation  of  the  patients.  It  was  a  "  home  " 
for  epileptics,  and  not  a  '*  hospital "  within  the 
meaning  of  the  section.  A  hospital  is  an  insti- 
tution intended  chiefly  for  the  medical  treatment 
of  persons  suffering  from  disease,  which  this  is  not. 
It  must  also  be  a  place  for  the  most  part,  if  not 
entirely,  intended  for  the  gratuitous  treatment  of 
patients,  which  this  is  not.    They  also  referred  to 

8t.  Olave's  Union  v.  Canterbury  Union,  76  L.  T. 
Eep.  517 ;  (1897)  1  Q,  B.  682  ; 

Bomer  v.  Levna,  78  L.  T.  Bep.  792  ; 

Habitual  Drunkards  Act  1879  (42  &  43  Vict.  o.  19), 
B.  32. 
Macmorran,  K.O.  and  ClaveU  SaUer,  for  the 
Ormskirk  dnion,  were  not  called  on. 


'  Williams,  L.J. — Everything  has  been  said 
here  iu  favour  of  this  appeal  that  could  be  said, 
but  I  think  the  decision  of  the  Divisional  Court 
was  quite  ri^ht  The  question  turns  on  sect  1 
of  the  Poor  Removal  Act  1846,  and  what  we  have 
to  decide  is  whether  this  man  has  been  residing 
in  a  hospital  in  such  a  way  that  his  residence  there 
comes  within  the  proviso  in  that  section,  so  that 
the  time  he  was  there  must  be  excluded  in  com. 
putation  of  time  for  the  purposes  of  acquring  a 
settlement.  The  case  has  been  argued  in  two  wajs. 
In  the  Di\:isional  Court  it  appears  to  have  bee& 
argued  on  the  character  of  the  institution,  and  in 
this  court,  although  that  point  was  made,  it  hu 
been  argued  also  on  the  character  of  the  pauper's 
residence  in  that  institution.  I  do  not  think  it 
necessary  to  attempt  to  define  what  is,  or  what  is 
not,  a  hospital  within  the  section,  but  I  am  of 
opinion  that  this  institution  is  a  hospital  within  it 
It  is  true  it  is  called  a  "  home,"  but  it  is  a  hoQae 
in  the  country,  into  which  epileptic  patients  are 
taken  for  the  express  purpose  of  having  medical 
treatment  combined  with  such  outdoor  life  as  is 
likely  to  make  that  treatment  effective.  I  camiot 
conceive  why  such  an  establishment  is  not  a 
hospital.  I  could  have  understood  an  argument 
that  no  person  who  is  in  an  institution  where 
he  makes  a  payment  for  his  residence  there  is  in  a 
hospital,  but  I  think  it  is  impossible  so  to  hold 
after  the  decision  in  Homer  v.  Levns  {vhi  sim.). 
1  could  also  have  understood  an  argument  that 
no  person  is  confined  in  a  hospital  within  the 
section  unless  he  is  confined  there  against  his  will ; 
but  after  the  decision  in  8t.  Olave^e  Union  v. 
Canterbury  Union  (ubi  sup.)  it  is  impossible  to 
hold  that.  It  is  said  that  the  facts  of  this  case 
show  that  this  man  was  not  residing  in  the 
institution  as  a  patient,  that  he  was  not  there 
for  the  treatment  of  his  disease  of  epilepsy,  but 
because,  being  an  epileptic,  he  found  it  a  con- 
venient place  of  residence.  I  think  that  on  the 
facts  in  this  special  case  it  is  impossible  to  come 
to  that  conclusion.*  It  seems  to  me  that  he  was 
in  the  home  the  whole  time  as  a  patient,  and 
therefore  this  appeal  fails. 

BoMEB,  L.J. — ^I  am  of  the  same  opinion,  and  I 
have- nothing  to  add. 

Stiblinq,  L.J. — I  agree. 

Solicitors :  for  the  Ormskirk  Union,  Bowclifes, 
Bawle,  and  Co.,  agents  for  Alfred  Dickinson, 
Ormskirk;  for  the  Ohorlton  Union,  Gibson  and 
Weldon,  agents  for  /.  H,  WUde,  Manchester. 
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BOOTLE   GlTABDIANS  V.  WhITSBAYXH 
GUABDIANS.  (a) 

Local  government — Alteration  of  airea  of  parish^ 
Alteration  of  bowndaries  of  union — Local  Qceefn- 
meni  Act  1888  (51  &  52  Viet  c.  41),  ss.  57  (1)  (5), 
58. 

The  parish  qf  8.,  which  was  in  the  W,  Poor  Law 
Union,  adjoined  the  parish  of  D.  and  C,  whidi 
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loiiparUh  was  «n  fhe  B,  Union,  A  parHon  of 
the  poirUh  of  D.  and  C.  wtu  by  an  order  made 
by  the  eown^  eouneU  of  C,  under  sect.  57  (1) 
if  the  Local  Uovemment  Act  1888  and  eonfirmed 
with  certain  modificatUme  by  the  Loeal  Oovem- 
meni  Board,  oddad  to  the  area  eomprieed  within 
the  eoMjnon  lawpairieh  of  £f.,  and  the  whole  of  the 
area  of  the  parieh  ofB.aseo  emtendedwae  ineluded 
in  and  maae  to  form  part  of  the  B.  Bwral  Sani- 
tary Dieirict,  and  the  ooundariee  of  the  B.  and  W, 
Rwral  Sanitary  Dietriete  were  altered  accord- 
ingly. 

By  art.  14  of  the  order  it  W€u  provided  thai  nothing 
in  the  order  ehould  be  eonetrtted  <u  reetricting 
the  powere  of  the  Loecd  Chvemment  Board 
Wider  the  Aete  relating  to  the  relief  of  the  poor, 
under  which  the  board  had  power  to  alter  the 
boundariee  of  poor  law  uniont,  but  no  order 
had,  in  fact,  been  made  alterina  the  boundariea 
of  the  poor  law  unione  of  B,  and  W. 

SM,  that  the  reeult  of  the  order  duly  made  under 
seel,  57  of  the  Local  Oovemm^nt  Act  1888  being  to 
add  one  pari  of  a  parieh  to  another,  and  there 
being  nothing  in  the  Act  to  negative  the  conee- 
queni  alteration  of  ihe  acreage  and  not  of  the 
number  of  pariehee  of  t^  union,  the  new 
PJi'^h  of  S»  ae  enlargea  wae  now  within  the  W. 
union, 

AcnoK. 

The  common  law  parisli  of  Seaacale,  which  was  in 
the  Whitehaven  Poor  Law  Union,  in  the  county  of 
Oamherland»  adjoined  the  parish  of  Drigg  and 
Carleton,  which  last-mentioned  parish  was  wholly 
comprised  within  the  Bootle  Union. 

Prior  to  theorder  of  the  Local  Government  Board 
stated  below,  the  common  law  parish  of  Seascale 
was  a  oontributonr  place  within  the  Whitehaven 
Bnral  Sanitary  l^istrict  and  the  common  law 
parish  of  Drittg  and  Carleton  was  a  contribn- 
toiy  place  witnin  the  Bootle  Bnral  Sanitary  Dis- 
trict. 

By  art  1  of  the  County  of  Cumberland  (Sea- 
scale,  Drigg  and  Carleton)  Confirmataon  Order 
1901,  an  order  of  the  Local  Government  Board, 
confirming,  with  certain  modifications,  an  order 
of  the  conntr  council  of  Cumberland  made  pur- 
suant to  the  Local  Government  Act  1888,  s.  57  (1), 
a  portion  of  the  bj^^a  comprised  within  the 
common  law  parish  of  Drigg  and  Carleton  was 
added  to  the  area  comprised  within  the  common 
law  parish  of  Seascale ;  and  by  art.  2  of  the  order, 
the  whole  of  the  area  of  the  jNirish  of  Seascale  as 
extended  by  such  order  was  included  and  made  to 
form  part  of  the  Bootle  Bural  District,  and  the 
then  ezistinff  boundaries  of  the  Bootle  and  White- 
haven Bural  Districts  were  altered  accordingly. 

By  art.  3  the  present  members  of  the  parish 
ooancUs  of  Seascale  and  of  Drigg  and  Carleton 
were  to  continue  in  office  until  the  next  ordi- 
nary daj  of  retirement,  and  the  number  to  be 
eleoted  in  future  was  to  be  nine  for  Seascale,  and 
eipht  for  Dngg  and  Carleton. 

By  art.  4  the  person  who  at  the  date  of  the 
order  was  rural  district  councillor  for  the  existing 
parish  of  Seascale  was  to  represent  that  parish  as 
altered  upon  the  Bootle  Bural  District  Council 
inrtead  of  upon  the  Whitehaven  Rural  District 
Goancil;  and  the  rural  district  councillors  for 
the  existing  parish  of  Drigg  and  Carleton  were  to 
oontinue  to  represent  that  parish  as  altered  by 
the  order. 
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By  art.  6  the  present  overseers  and  assistant 
overseers  of  the  poor  were  to  continue  in  office. 

By  art.  14  it  was  provided  that  nothing  in  the 
order  should  be  c^strued  as  restricting  the 
powers  of  the  Local  Government  Board  under  the 
Acts  relating  to  the  relief  of  the  poor ;  and  by 
art.  15  the  order  was  to  come  into  operation  on 
the  30th  Sept.  1901. 

The  d^endants,  the  guardians  of  the  poor  of 
the  Whitehaven  Union,  contended  that  the  order 
had  extended  the  area  of  their  union,  and  they 
in  Oct.  1901  issued  precepts  to  the  overseers  of  the 
parish  of  Seascale  to  contribute  towards  the 
common  fund  of  the  Whitehaven  Union  sums 
calculated  as  a  contribution  required  from  the 
said  parish  as  extended  by  the  order. 

The  plaintiif  s,  the  guardians  of  the  poor  of  the 
Bootle  Union,  thereupon  brousrht  tnis  action, 
claiming  a  declaration  that  so  much  of  the 
parish  of  Drigg  and  Carleton  as  was  added  to  the 
parish  of  SeaMsale  by  the  said  order  was  situate 
within  and  formed  part  of  the  Bootle  Poor  Law 
Union,  and  an  injunction  restraining  the  defen- 
dants from  causing  or  rcK^uirinff  rates  to  be  levied 
or  collected  from  occupiers  of  rateable  property 
within  the  area  added  to  Seascale  parish  to  meet 
precepts  issued  by  the  defendants. 

The  Local  Government  Act  1888  (51  &  52  Yict. 
o.  41)  provides  by  sect.  57  that  whenever  a  county 
councu  is  satisfied  that  a  primA^aeie  case  is  made 
out  as  respects  any  county  district  not  a  borough, 
or  as  respects  any  parish,  in  a  proposal  for  all 
or  any  of  the  following  things — ^that  is  to  say  (a) 
the  alteration  or  dSnition  of  the  boundary 
thereof ;  (b)  the  division  thereof  or  the  union  thereof 
with  any  other  such  district  or  dirtriots,  parish 
or  parishes,  or  the  transfer  of  part  of  a  parish  to 
another  parish  ;  followed  by  provisions  for  con- 
firmation by  the  Local  Government  Board  of  any 
order  naade  under  that  section,  and  giving^  power, 
for  the  purpose  of  carrring  out  the  objects,  to 
make  modincations ;  and  by  sub-sect.  5  on  con- 
firming an  order  the  Local  Government  Board 
may  make  such  modifications  therein  as  they 
consider  necessair  for  carrying  into  effect  the 
objects  of  the  order. 

Levett,  K.C.  and  B,  Cunningham  Olen  for  the 
plaintiffs. — ^The  order  of  the  Local  Ctovemment 
Bourd  did  not  purport  to  transfer  the  p^ion 
added  to  the  parish  of  Seascale  to  the  White- 
haven Poor  Law  Union,  and  sect.  57  of  the  Local 
€k>vemment  Act  of  1888,  under  which  this  order 
was  made,  gives  no  power  to  alter  the  boundaries 
of  a  union,  out  only  thoee  of  a  parish.  Nor  can 
any  such  power  be  implied.  An  order  altering 
a  union  can  only  be  made  under  sect.  36  of  the 
Local  Government  Act  of  1894  (56  &  57  Yict. 
c.  73).  To  interpret  the  order  in  that  way  would 
result  in  the  anomaly  that  the  former  represen- 
tatives of  Seascale  would  become  district  coun- 
cillors of  the  rural  district  of  Bootle  and  guardians 
of  the  Whitehaven  Union.  They  referred  to  an 
analogous  case  under  the  Burial  Acts : 

Reg.  V.   Keighley    Oveneers,    Looal  Govsmment 

Chroniole,  1897,  p.  47  ; 
Mftcmomui  on  the  Looal  Government  Act  1888,  8rd 

edit,  p.  116. 

Maomorran,  K.C.  and  Naldrett  (Fleetwood 
Pritchard  with  them)  for  the  defendants.-~This 
order  has  extended  the  area  of  the  union.  A 
union  consists  of  parishes,  and  the  portion  added 
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to  a  parish  in  a  union  falls  into  that  nnion,  as  a 
parish  cannot  be  in  two  nnions.    See 

Poor  Law  Amendment  Aot  1834  (4  &  5  Will.  4, 
o.  76),  as.  26, 82. 

The  county  council  havins  altered  the  boandaries 
of  a  parish  in  a  union,  the  legal  consequences  must 
follow  that  the  parish  of  Seascale,  witn  the  portion 
now  added  to  it,  is  in  the  Whitehaven  Union : 

West  Ham  Union  v.  London  County  Qouncil, 
20  Mag.  Ca«.  417 ;  86  L  T.  Eep.  134;  (1902) 
1  K.  B.  562. 

There  is  no  analogy  between  cases  under  the 
Burial  Acts  and  the  present  case : 

Beg.  Y.  Durham  County  Council^  Looal  Qovermnent 

Chroniole,  1897,  p.  70 ; 
Maomorraa  on  the  Looal  Qovemment  Aofc  1888,  3rd 

edit.,  p.  116. 

Levetty  K.C.  replied. 

Bybne,  J,  (after  stating  the  facts  and  argu- 
ments, ajid  the  effect  of  the  section  of  the  Act 
as  given  above,  continued:) — The  object  of  the 
order  in  the  present  case  was  to  alter  the  boundary 
of  the  parish  of  Seascale  by  including  therein  a 
portion  of  the  adjacent  parish.  It  is  pointed  out 
that  there  is  no  power  under  the  Local  Govern- 
ment Act  of  1888  for  a  county  council  to  make 
any  order  changing  the  area  of  a  local  union. 
There  is,  however,  a  provision  in  sect.  58  giving 
power  to  the  Local  Government  Board  to  make 
certain  orders  with  reference  to  poor  law  unions 
which  are  situate  in  more  than  one  county,  and 
there  are  other  Acts  of  Parliament,  to  which  I 
need  not  refer,  giving  powers  to  the  Local  Govern- 
ment Board  expressly  to  deal  with  poor  law  unions 
under  certain  circumstances.  There  is  no  doubt 
as  to  the  effect  of  the  order  in  this  respect— viz., 
that  a  portion  of  one  parish  has  been  taken 
away  from  it,  and  has  been  added  to  another 
parish.  That  is  the  legal  effect,  and  what  was 
intended.  The  question  now  is.  What  is  the 
consequence  of  that  in  reference  to  the  poor  law 
union  P  The  union  consists,  and  has,  so  far  as  I 
know,  always  consisted,  of  parishes ;  and  in  the 
Acts  to  which  reference  has  been  made  these 
unions  are  made  in  respect  of  parishes.  Does  that 
mean  that  a  poor  law  union  has  always  to  consist 
of  parishes  of  the  same  area,  and  not  only  of  the 
same  area,  but  of  the  identical  acres  of  which  it 
consisted  at  the  time  of  its  creation,  unless  it 
has  been  expressly  altered  by  some  aathority  who 
has  power  to  do  bo  P  I  do  not  think  so ;  and  it 
appears  to  me  that  the  union,  which  formerly 
included  the  parish  of  Seascale,  still  includes  the 
parish  of  Seascale ;  and  I  do  not  see  my  way  to 
holding  that  a  portion  only  of  the  present  parish 
of  Seascale  is  within  that  poor  law  area.  I  have 
been  referred  to  one  case  which,  although  the 
point  at  issue  was  not  the  same,  contains  some 
useful  observations  on  the  subject,  the  case  of 
West  Ham  Union  v.  London  Connty  Council  {tibi 
8up.)f  which  came  before  the  Oourt  of  Appeal.  A 
portion  of  a  parish  had  been  added  to  and  amal- 
gamated with  a  parish  in  which  a  pauper  had 
previously  acquired  a  settlement,  and  tfie  ques- 
tion was  raised  whether  the  order  had  operated 
to  destroy  the  identity  of  the  parish  to  which  the 
portion  of  the  other  parish  had  been  added,  and 
whether  the  settlement  of  the  pauper  remained 
unaffected  or  not.  The  present  Master  of  the 
Bolls  says,  after  referring  to  a  case  which  had 
been  mentioned  in  the  argument :  "  All  that  has 


happened  is  that  there  has  been  an  accretion  to 
the  parish,  and,  when  we  look  at  the  legislation 
by  which  that  has  been  acquired,  it  does  not  pomt 
to  anything  analogous  to  toe  division  of  a  parisk 
into  separate  parte."     Then  he  refers   to  the 
section,  and  says :  "  If  the  matter  before  us  were 
uncovered  by  authority,  I  should  be  of  opinion 
that  an  order  such  as  was  made  in  the  present 
case  did  not  destroy  the  identity  of  either  parish, 
so  as  to  bring  them  within  the  line  of  cases  which 
depend  on  loss  of  identity.    We  are  not,  however, 
without  authority  on  the  point."     Then,  after 
referring  to  Beg,  v.  InhahitanU  of  8t  Martin^ 
New  Sarum   (9  Q.  B.  241),  he  says  :  "  This  case 
seems  to  me  to  fall  outside  the  line  of  cases  cited 
as  authorities  for  the  appellants'  contention,  which 
do  not  prevent  us  from  saying  that  the  mere 
accretion  of  a  small  portion  of  the  parish  of 
Wanstead  to  the  parish  of  West  Ham,  where 
such  accretion  does  not  purport  to  destroy  tiie 
identiir  of  West  Ham,  does  not  in  fact  have  that 
effect.'     Aomer,  L.J.  says :  "  The  parish  of  West 
Ham  has  not  been  destroyed,  but  still  exists  as  a 
parish,   notwithstanding  that  some  portion  of 
another  parish   has    been  added   to   it";  and 
Mathew,  Jj.J.  takes  a  similar  view.    So  that  yon 
may  have  a  parish  by  virtue  of  a  subsequent  order 
added  to,  yet  remaining  the  original  parish  by 
the  name  which  it  be£>re  possessed  for  manj 
purposes,  and  that  is  the  case  here.   The  poor  law 
union  of  Whitehaven  still  includes  the  parish 
of   Seascale.      The   identity   of   the   parish  of 
Seascale,  though  it  is  now  of  different  dimen- 
sions,   has    not   been    destroyed.      Then   it    is 
said,  and  said  truly,  that,  there  being  no  express 
power  to  change  the  area  of  the  union,  the  coonty 
council  and  the  Local  Government  Board  could 
not  by  this  procedure  do  anything  which  would 
indirectly  have  the  effect  of  extending  its  areik 
I  think  the  answer  is  that  in  fact,  though  the 
acreage  is  larger,  the  area,  reckoned  by  parishes,  is 
not  increased.    Why  should  they  not  have  power 
to  do  thisP    They  have  the  power  to  cnange 
parishes,  as  they  did  here,  to  add  a  part  of  one 
parish  to   another,  and  there  are  no  negatiye 
words  in  the  Act  saying  that  the  effect  of  it 
shall  not  be  to  alter  the  acreage  of  the  poor  law 
area.    There  is  no  power  given  with  reference  to 
it;   but  there   is   nothing,  in  the  Act  to  nega- 
tive  the    legal    consequences    resulting    from 
the  legal  act  done  under  the  statute.    There  are, 
it  is  true,  anomalies  arising  from  this  change, 
but,    as  I  understand,  the   Local    Government 
Board  has  power  to  deal  with  snch  matters,  and 
an  application  can,  at  any  time,    be    made  to 
invoke  those  powers  if   the  arrangements  prove 
burdensome.    I  ought  not  to  part  with  the  case 
without  referring  to  Beg,  v.  Keighley  Cherteen 
(uhi  sup,).    That  was  a  case  where  there  had  heen 
an  alteration  made  in  the  boundaries  of  a  parish 
under  a  burial  board,  and  the  order  made  did  not 
alter  the  limits  of  the  area  over  which  the  joris- 
diction  of   the  burial  board  extended.     There 
were  two  points  in  the  case.     I  need  not  refer  to 
the  first;    but  the  second  arose  in    this  way. 
There  vras  a  provisional  order  made  under  the 
Act  of  1888,  confirmed  by  Act  of  Parliament^ 
and  the  borough  and  parish  of  Eeighley  were 
extended,  as  from  the  9t.h  Nov.  1895,  so  as  to 
include,  among  other  added  areas,  a  further  portion 
of   the  parish  of   Bingley.     No  reference  wias 
made  in  the  Act  or  order  to  the  jurisdiction  of 
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burial  boards ;  but  the  order  contained  a  clause 
proTidisg  that  nothing  therein  should  affect  the 
ecolesiastical  divinons  of  anj  parish.  The 
kamed  judge,  Wright,  J.,  said :  "  It  is  suggested 
that  the  takios  of  the  area  in  question  from  the 
parish  of  Bingley  must  have  the  further  effect  of 
taking  it  from  the  area  of  the  burial  board.  But, 
in  my  opinion,  a  burial  board  and  its  area  are 
separate  entities,  and  are  not  altered  bj  an  alte- 
ration of  parish  boundaries.  To  alter  the  area 
of  a  burial  board,  proTisions  directed  to  that  pur- 
pose are  necessary.  Here  there  is  no  provision  of 
the  kind."  So  that,  there  having  been  power  to 
alter  the  area,  the  learned  judge  came  to  the 
conclusion  that,  no  such  direction  havine  been 
given,  there  was  no  alteration  in  the  buriiu  area. 
It  appears  to  me  that  does  not  really  affect  the 
present  case  at  all,  because  this  is  not  a  case  in 
which  the  county  council  could  have  said  that  the 
poor  law  unions  should  or  should  not  be  altered  in 
any  way.  The  action  must  be  dismissed  with 
ooste. 

Solicitors :  Leonard  H.  West,  agent  for  John 
Clark,  Broughton-in-Fumess ;  Speechly,  Mttm- 
ford,  Bodgen,  and  Craig,  agents  for  Atkinson  and 
Bennett,  Whitehaven. 


June  22,  27,  and  Aug,  12, 1903. 

(Before  Bucklby,  J.) 

National  Telsphonb  Gomfany  Limited  v. 
Mayor,  Aldbbmbn,  and   Gitizbns  of  thb 

GiTY     and     GOUNTY     of    EIlNOfiTON  -  UPON  - 

Hniii^(a) 

TeUf  hones  —  National  Telephone  Company  — 
Lieenee  from  Postmaster-Qeneral  to  lay  uv^Ler- 
ground  wires — Agreement  with  corporation — 
Trovision  for  determination  of  agreement  — 
Notice  by  corporation  to  determine — New  licence 
to  corporcUion  after  egmiration  of  agreement — 
DurcUion  of  powers—Telegraph  Act  1863  (26  & 
27  Viet,  c.  112),  ss,  6,  ^—Telegraph  Act  1868 
(31  &  32  Vict,  c,  110),  ss.  2,  4,  I4t-Telegraph  Act 
1869  (32  &  33  Vict,  e.  73),  ss.  3,  4r— Telegraph 
Act  1878  (41  &  42  Vict,  c,  76),  s,  ^—Telegrc^h 
Act  1892  (55  St  56  Vict,  c.  59),  s.  5-^Telegraph 
Act  1899  (62  &  63  Vict,  c.  38),  s,  3  (1)— Cotfe— 
Public  Authorities  Protection  Act  1893  (56  A  57 
Viet,  e,  61). 

The  ward  "  thereof"  in  sect.  3  (1)  of  the  Telegraph 
Act  1899  refers  to  the  toord  "powers  "  and  not  to 
the  word  "  licence.'"  Accordingly,  where  a  tels' 
phone  company  had  entered  into  an  agreement 
with  a  local  authority  for  the  laying  down  of 
underground  wires,  and  that  agreement  had 
come  to  an  end  under  a  proviso  for  determination 
therein  contained,  the  svhsequeni  grant  by  the 
Postmaster-Oeneral  to  the  local  authority  of  a 
new  licence,  which  is  silent  as  to  the  continuance 
of  ike  powers  of  the  telephone  company,  voiU  not 
^etend  the  duration  of  the  powers  conferred  by 
the  agreement. 

An  acHon  by  the  telephone  company  against  the 
local  authority  for  the  purpose  of  raising  this 
Meetion  is  not  within  the  Public  Authorities 
Protection  Act  1893. 

Action  involving  the  rights  of  the  National  Tfde- 
phone  Gompany  under  we  Telegraph  Act  1899. 
By  sect.  6  of  the  Telegraph  Act  1863,  autho- 

(•)   Beported  by  A.  L.  MOBUB,  Eiq.,  fi«rrister-ftt-Law. 


rity  was  given  to  certain  companies  to  place  and 
maintain  telegraphs  under  any  street  or  public 
road,  subject  to  the  restriction  contained  in  sect.  9 
that  they  should  not  do  so  within  the  limits  of 
the  district  of  any  city  or  municipal  borough  or 
town  having  a  population  of  30,000  inhabitants 
or  upwards  except  with  the  consent  of  the  bodies 
having  the  contix>l  of  the  streets ;  and,  by  the 
same  Act,  authority  was  also  given  to  place  and 
maintain  telegraphs  over,  along,  or  across  any 
street  or  public  road.  The  application  of  the  Act 
was  by  sect.  2  confined  to  companies  authorised 
by  special  Act  of  Parliament. 

By  sect.  2  of  the  Telegraph  Act  1868,  whieh 
was  passed  to  provide  for  the  acquisition  by  the 
Government  of  the  undertakings  of  the  telegraph 
companies,  Ihe  definition  of  "  company "  in  the 
former  Act  was  extended  so  as  to  include  the 
Postmaster- General.  By  sect.  4  he  was  authorised 
to  purchase,  and  by  sect.  14  to  lease,  all  or  any 
parte  of  the  various  undertekings. 

By  sect.  3  of  the  Telegraph  Act  1869.  the  words 
"  telegraph  "  and  ''  telegram  *'  were  defined  so  as 
to  include  telephonic  communication. 

By  the  Telegraph  Act  1878,  provision  was  made 
for  the  case  of  any  body  or  person  refusing 
consent  to  the  Postmaster-General  to  place  tele- 
graphs in,  under,  upon,  a3on^,  over,  or  across  a 
street  or  public  road^  and  it  was  enacted  that 
such  consente  might  be  given  by  a  magistrate  or 
other  arbitrator. 

The  National  Telephone  Gomxmny  Limited  was 
not  a  company  authorised  by  special  Act  of  Par- 
liament, and  had  therefore  no  powers  under  the 
Act  of  1863,  but  at  the  date  of  the  licence  next 
referred  to  the  Postmaster- Greneral  had,  as 
regards  underground  telephonic  communication, 
the  powers  given  Vf  that  Act  subject  to  the 
consent  of  the  road  authority;  and  he  had  a 
monopoly  and  the  power  to  grant  licences. 

By  an  indenture  dated  the  29th  Nov.  1884,  the 
Postmaster- Greneral  granted  to  the  National 
Telephone  Gompany  a  licence  to  work  and  use 
telephones  for  a  term  of  thirty-one  years  from 
the  1st  Jan.  1881,  and  under  that  authority  tiie 
company  laid  down  trunk  and  other  lines  and 
esteblished  telephonic  undertekings. 

By  sect.  5  of  the  Telegraph  Act  1892,  the  Post- 
master-General was  empowered  to  authorise  his 
licensees  to  exercise  the  powers  conferred  upon 
him  by  the  Telegraph  Acte  1863  and  1878,  subject 
to  a  proviso  contamed  in  sect.  5  (2)  (&)  that  the 
lio^ssees  should  not  exercise  those  powers  without 
the  consent  of  the  county  council  or  urban  sani- 
tary authority,  and  should  be  subject  to  any 
terms  and  conditions  which  the  county  council  or 
urban  sanitary  authority  might  attach  to  such 
consent. 

By  deed  dated  the  25th  March  1896,  the 
National  Telephone  Gomxmny  sold  to  the  Post- 
master-Gf^ieru  ite  trunk  Imes,  and  agreed  to 
restrict  ite  telephone  business  to  exchange  areas, 
and  by  clause  11  the  Postmaster-Genertd  bound 
himself  from  time  to  time,  at  the  request  of  the 
company,  to  authorise  the  company  to  exercise 
within  any  exchange  area  all  the  powers  of 
executing  works  coiuerred  upon  him  by  the  Tele- 
graph Aote  1863  and  1878  and  by  sect.  2  only  of 
tiie  Telegraph  Act  1892,  subject  to  a  proviso  that, 
in  exercising  such  powers  and  executing  such 
works,  the  company  should  be  subject  to  the 
reetriotions  in  the  said  Acte. 
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The  result  was,  as  his  Lordship  found,  that  the 
Postmaster- General  had  oonsented,  or  bound 
himself  to  consent,  to  authorise  the  oompsny  to 
lay  underground  wires,  subieot  to  their  obtaining 
the  oonsent  of  the  road  authority  under  sect.  9  of 
the  Telegraph  Act  1863  and  subiect  to  sect.  5  (2)  (h) 
of  the  Telegraph  Act  1892 ;  and  therefore,  before 
acting  on  that  consent,  it  was  necessary  for  the 
company  to  obtain  the  necessary  consents  from 
urban  sanitary  authorities. 

Accordingly,  on  the  10th  Not.  1897,  the  com- 
pany entered  into  an  agreement  with  the  corpo- 
ration of  Kingston- upon*  Hull,  whereby  the 
corporation  consented  to  the  exercise  by  the 
company  of  such  of  the  Postmaster-General's 
powers  as  the  company  might  be  licensed  to 
exercise  under  the  Telegraph  Act  1892,  subject  to 
obtaining  a  further  consent  as  to  underground 
Wires. 

By  a  further  agreement,  dated  the  18th  March 
1899  and  made  mtween  the  corporation  and  the 
company,  the  corporation  granted  to  the  company 
as  licensees  of  the  Postmaster-General,  subject  to 
the  terms  and  conditions  thereinafter  appearing, 
leave  and  licence  to  lay  down  underground  worn, 
and  by  clause  20  it  was  provided  that  the  cor- 
poration might,  after  passing  a  special  resolutioii 
of  which  due  notice  was  to  be  given  and  after 
hearing  the  company  if  they  desirad  to  be  heard, 
at  any  time  determine  the  agreement  by  giving 
six  months'  notice  in  writing;  and  that  upon 
the  expiration  of  such  notice  the  company  shocQd 
withdraw  and  remove  their  underground  wires. 

His  Lordship  held  that  this  power  of  determina- 
tion could  rightly  be  imposed  as  a  term  and 
condition  under  sect.  5  (2)  (b)  of  the  Telegraph 
Act  1892 

On  the  23rd  March  1899,  the  Postmaster- 
General,  in  pursuance  of  sect.  5  of  the  Telegraph 
Act  1892  and  in  accordance  with  clause  11  of  tne 
dedd  of  tbe  25th  March  1896,  authorised  the  com- 

Sany  to  exercise  within  (ifUsr  alia)  the  urban 
istriot  of  Kingston-upon-Hull  the  powers  of 
executiDg  works  conferred  upon  him  by  the  Tele- 
graph Acts  1863  and  1878  and  by  sect.  2  onl^  of 
the  Telegraph  Act  1892,  subject  to  the  provisions 
of  clause  11  and  of  the  said  deed  and  Acts. 

Between  Maixsh  and  Aug.  1899,  the  company 
laid  down  a  large  number  of  underground  pipes 
in  Hull. 

In  July  1899,  a  Bill,  which  subsequently  became 
the  Telegraph  Act  1899,  was  passing  through 
Parliament,  and  the  corporation  appear  to  have 
thought  that  jmdsr  clause  3  of  that  Act  they 
would  not  have  any  subsequent  power  of  deter- 
mining the  agreement  of  the  18th  March  1^9. 

Accordingly,  on  the  28th  July  1899,  they  gave 
notice  to  the  company  that  a  special  resolution 
would  be  moved  at  the  meeting  of  the  city  council 
on  the  3rd  Aug.  then  next  to^  the  eflBect  that  the 
six  months'  notice  of  determination  provided  for 
by  clause  20  of  the  agreement  idioula  be  given  to 
the  company,  and  they  also  informed  the  company 
that  they  would  be  heard  in  opposition  to  the 
resolution  if  they  so  required. 

The  notice  reached  the  company  on  the  29th 
July,  which  was  a  Saturday,  and  the  general 
manager,  considering  that  there  was  no  time 
within  which  to  summon  a  meeting  of  his  board, 
telegraphed  on  the  1st  Aug.  to  the  corporation 
asking  for  a  postponement^  which  was  refused. 
It  would  have  been  possible,  though  not  con- 


venient, for  a  board  meeting  to  be  summoned  in 
the  interval,  but  no  such  meeting  was  in  faot 
convened.  However,  two  directors  and  tbe 
general  manaser  of  the  company  did  in  faot 
attend  on  the  Srd  Aug.,  and  aadreesed  the  meet- 
ing of  the  city  council  in  opposition  to  the 
resolution,  which  was  carried  thia  next  day ;  and 
notice  was  forthwith  given  to  the  company  to 
remove  the  underground  pipes. 

The  Telegraph  Act  1899  was  passed  on  the  9tii 
Aug.  1899.    Sect.  3  provides  as  follows : 

Seot.  3  (1).  Whers  an  ftTiating  oompaay  have  befove 
the  paasiDg  of  this  Aot,  under  a  lioanoe  from  the  Port- 
mMter-General,  provided  a  system  of  pnbUo  telepbooio 
oommonioation  in  any  exchange  area,  and  it  ie  proposed 
to  grant  a  new  lioenoe  to  a  looal  anthority  or  to  another 
company  to  provide  public  telephonic  eommimioation 
in  the  aame  exchange  area,  or  any  part  thereof,  then, 
if  the  eziating  company  consent  to  it  being  BMde  a  oon- 
dltion  of  their  licence  (a)  that  they  will  not  gifofavoar 
or  preference  to  any  person  whomaoever  within  the  area 
ipeoified  in  the  new  licence,  and  will  not,  within  that 
area,  aa  a  condition  of  gMng  a  aervice,  require  from 
any  peraon  the  grant  of  any  facility  except  for  the  por- 
poee  of  anpplying  telephonic  communication  to  that 
peraon ;  and  (b)  that  their  ohargea  ahall  not,  within  the 
area  apecified  in  the  new  licence,  exoeed  the  maximum 
rates  or  fall  below  the  minimnm  rataa  antfaoriaed  in 
that  behalf  by  the  Poatmaater-General  within  that  area, 
it  ahall  be  a  condition  of  the  grant  of  the  new  licence 
that  where  it  la  proved  to  the  aatiafaotion  of  the  Poat- 
maater-Ghmeral  that'  the  existing  company  have  inonrred 
or  contracted  to  incnr,  in  the  area  apecified  in  the  new 
licence,  material  expenditure  in  laying  down  under- 
ground  wirea,  and  have  by  agreement  with  any  local 
aathority  within  that  vea  acquired  i>owen  for  that 
pnrpoae,  those  powers  ahall  continue  for  the  period 
apecified  in  the  new  Ucence  for  the  duration  thereof,  bat, 
enbiect  aa  aforeaaid,  on  tbe  terma  and  conditiooa  apeci- 
fied in  the  agreement  (indnding  any  proviaiona  thereof 
for  determination  on  breach  of  covenant),  exoept  so  far 
aa  they  may  be  varied  by  any  anbaeqnent  mgreemmkl 
with  tbe  local  authority. 

The  corporation  did  not  in  fact  enforce  against 
the  company  the  removal  of  the  nndergroond 
works,  which  remained  an  existing  working 
system  at  the  time  of  the  trial  of  this  action,  but 
in  Feb.  1900  they  gave  notice  that  on  the  expira- 
tion of  the  notice  all  such  works  would  remain  on 
sufferance  only. 

On  the  8th  Aug.  1902  the  Postmaster- General, 
under  the  powers  conferred  by  the  Telegraph 
Act  1899,  granted  a  licence  to  the  corx>oration 
to  carry  on  telephonic  business  in  Hull  until  the 
31st  Dec.  1911,  but  the  licence  did  not  specify 
any  period  for  the  duration  of  the  powers  con- 
tained in  the  agreement  between  the  corporation 
and  the  company  of  The  18th  March  1899. 

On  the  12th  Nov.  1902  the  Postmaster-General 
certified  that  before  the  granting  of  the  new 
licence  to  the  corporation  the  company  oonsented 
to  the  conditions  (a)  and  (&),  specified  in  sect.  3  (1) 
of  the  Telegraph  Act  1899,  being  made  a  condition 
of  the  company's  licence ;  and,  further,  that  (fol- 
lowing the  woras  of  the  same  sub-section)  it  had 
been  proved  to  his  satisfaction  that  the  company 
did  incur  within  the  aiea  specified  in  the  new 
licence  material  expenditure  in  laying  down 
underground  wires. 

On  the  18th  Nov.  1902  the  company  commenced 
this  action  against  the  coriK>ration,  claiming  (1)  a 
declaration  &at  the  plaintiffs  had  by  a^p:^eement 
with  the  def endante  acquired  powers  within  the 
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meBBing  of  sect  3  (1)  of  the  Telegraph  Act  1899, 
and  that  such  powers  ir ere  bj  virtue  of  the 
said  section  oontmued  and  were  in  operation 
mitU  the  Slat  Deo.  1911,  the  date  specified  in  the 
new  lioenoe;  (2)  a  deokmtion  that  the  notioe  of 
determination  was  invalid  and  inoperative;  and 
(3)  an  injunction  to  restrain  the  removal  of  the 
underground  wires  and  works. 

Saidane,  K.G.,  AsUmry,  K.G.,  Forbes  Lankester^ 
and  H,  H.  Oaine  for  the  plaintifEs. — The  dispute 
relates  only  to  the  underground  wires  of  the 
telephone  system.  We  say,  first,  that  the 
notioe  to  determine  the  agreement  of  the  18th 
Maroh  1899  was  invalid,  Moause  the  movisions 
of  clause  20  wero  not  complied  witii.  The  com- 
pany did  desiro  to  be  heard,  and  were  not  given 
a  proper  opportunity ;  the  directors  '  who  did 
in  fact  attend  the  meeting  had  no  authority 
from  the  board,  and  the  consideration  of  Uie 
resolution  ought  to  have  been  postponed  as 
was  asked.  &^condly,  even  if  the  notice  was 
yalid,  it  was  inoperative,  and  the  provisions  of 
•sot  3  of  the  Telegraph  Act  1899  ara  applicable. 
The  plaintifis  have  complied  with  the  condi- 
tions (a)  and  (&),  and  have  obtained  a  certificate 
from  the  Postmaster-General  that  they  have 
incurred  material  expenditure  in  laying  down 
underground  wires ;  and  they  have  **  by  agree- 
ment with  the  local  authority  acquired  powers  for 
that  pnrpoee."  At  the  time  when  the  new  licence 
was  granted  to  the  corporation,  the  plaintiffs  wero 
workmg  a  living  existing  system,  as  indeed  they 
are  now,  and  therefore  there  was  something  upon 
which  the  provisions  of  the  section  could  take 
efbot  It  is  true  that  the  new  licence  does  not 
spedfy  the  period  for  which  the  company's  jpowers 
are  to  continue,  but  that  omission  is  supplied  by 
the  Act  itself,  for  the  word  "  Uiereof  "  refers  to 
"licence"  and  not  to  "powere,'*  so  that,  in  the 
abeence  of  any  express  provision  in  the  new 
licence,  the  company's  powers  are  to  continue 
"for  the  period  specified  in  the  new  licence  for 
the  duration  "  of  the  new  licence — ^that  is,  until 
the  3l8t  Deo.  1911.  The  plaintiffs  cannot  be  in  a 
worse  position  th^n  if  they  had  never  had  any 
agreement  with  the  corporation  at  all,  but  had 
been  mere  tenants  at  will  or  on  sufferance,  and  in 
that  case  there  would  have  been  a  going  concern 
at  the  date  of  the  grant  of  the  licence  to  the 
corporation  upon  which  the  Act  woidd  have 
operated.  The  effect  of  the  Act  is  pro  tanto  to 
pat  an  end  to,  or  to  render  inoperative,  the 
proviso  for  determination  of  the  agreement. 

Bmukwerta^  K.G.,  Buehmatter,  K.G.,  and  B,  J. 
Parher  for  the  defendants. — ^The  notioe  to  deter- 
mine the  agreement  was  effectual.  Sufficient 
time  was  given  to  summon  a  board  meeting  of 
the  company,  and  the  directora  who  did  in  fact 
attend  the  meeting  of  the  corporation  must  be 
taken  to  have  had  authority  to  represent  the 
company.  They  were  hea^rd  at  length  in  opposi- 
tion to  the  resolution,  and  the  requirements  of 
daose  20  of  the  agreement  were  therefore  complied 
with.  The  agreement  of  the  18th  Maroh  1899  was 
therefore  at  an  end  on  the  expiratian  ot  the  notice 
in  Feb.  1900,  and  therefore  the  company's  under^ 
ground  wires  remained  on  sufferance  only.  Ac- 
cordingly, when  the  new  licence  was  granted  to 
the  corporation  in  Aug.  1902,  there  was  nothing 
on  which  the  Act  could  operate.  On  the  true 
ooostmotiini  of  the  section,  the  word  "  thereof  " 


refera,  not  to  "  licence,"  but  to  "  powera  " ;  and,  as 
no  period  is  specified  in  the  new  licence  for  the 
duration  of  the  company's  powera,  those  powers, 
which  were  then  at  an  end,  are  not  reviTcd  by 
the  Act. 

HaJdane,  EI.G.  replied. 

Cur.  ad/D,  wU. 

June  27. — ^Bitcklby,  J.  stated  the  facts  and 
referred  to  the  various  Acts,  and  continued  as 
follows: — ^IJnder  the  above  ciroumstances  two 
questions  arise  for  decision — ^firat,  whether  art.  20 
of  the  agreement  of  the  18th  March  1899  has 
be^i  complied  with ;  and,  secondly,  if  it  has,  then 
what  is  the  result,  having  regard  to  sect.  3  of  the 
Act  of  1899  P  Upon  the  nrst  point  I  am  of 
opinion  that  art  20  has  been  complied  with. 
There  is  no  question  but  that  due  notice  was 
given  of  the  special  resolution,  and  that  it  was 
passed.  I  think  that  the  further  prevision  that 
the  company  shall  be  heard,  if  they  require  to 
be  heard,  has  also  been  complied  with.  Suffi- 
cient notice  was  given  to  enable  the  company  in 
fact  to  have  convened  a  board  meeting  if  so 
minded.  They  did  not  do  so,  but  the  two 
directora  and  the  general  manager  of  the  company 
who  attended  were  heard  at  such  length  as  they 
desired.  The  matter  was  one  which  frem  the 
point  of  view  of  the  corporation,  whether  rightly 
or  not,  was  ursent.  There  was,  I  think,  nothing 
oppressive  in  their  declining  under  these  circum- 
stances  to  adjourn  the  matter.  1  think  the  lan- 
guage of  art.  20  was  satisfied.  I  am,  therefore, 
of  opinion  that  due  notice  to  determine  was  given. 
Upon  the  second  question  the  matter,  therefore, 
stands  thus :  At  the  date  when  the  Act  was 
passed  the  company  were  in  possession  of  powera 
which  would  expire  on  the  4th  Feb.  1900.  The 
licence  in  favour  of  the  corporation  was  not 
granted  until  Aug.  1902.  At  that  date  there 
existed  in  the  company  no  powera  by  agreement 
with  the  local  authority  upon  which  sect.  3  could 
have  operation  so  as  to  continue  them.  For  this 
purpose  the  material  date,  as  regards  the  existence 
of  the  powers,  is  not  the  date  of  the  passing  of 
the  Act,  but  the  date  of  the  granting  of  the 
new  licence.  Upon  this  ground,  firat,  I  think  the 
plaintiffs  faiL  Again,  secondly,  I  have  this  to 
say  upon  the  construction  of  sect.  3  of  the  Act  of 
1899.  Sect  3  (1)  is  addressed  to  the  continuation 
of  powera  acquired  by  agreement  with  the  local 
au&ority.  S^t  3  (4)  has  to  do  with  the  extension 
of  the  licence  granted  bv  the  Postmaster-General 
to  the  company.  The  language  of  the  latter  is 
quite  free  from  ambiguity.  The  licence  is  there 
to  be  extended  and  continue  for  the  pmod  speci- 
fied in  the  new  licence  for  the  duration  of  the 
new  licence.  This  assists  me  to  determine  the 
meaning  of  the  word  "  thereof  **  in  sect.  3  (1). 
That  suD-seotion,  I  think,  is  to  be  so  read  that  the 
powera  shall  continue  for  the  period  specified  in 
the  new  licence  for  the  duration  of  the  powers. 
1  think  it  was  intended  in  this  case  to  leave  it 
to  the  Postmaster-General  to  say,  in  issuing  the 
new  licence,  what  was  reasonable  as  regards  the 
duration  of  the  powera  acquired  by  the  old  com- 

5 any  by  agreement  with  the  local  authority, 
'he  new  licence  in  this  case  specified  nothing  as 
to  the  duration  of  tiie  powera.  If,  therefore,  my 
construction  of  the  section  be  right,  then  upon 
this  g;round  again  the  plaintiffs  have  not  by  the 
statute  obtained  any  extension  of  the  agreement 
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of  March  1899,  bnt  its  powers  oame  to  an  end 
upon  the  expiration  of  the  notice  given  on  the 
4th  Aue.  1899.  There  is  a  third  way  of  stating 
it,  whicn  is  this :  The  powers  which  the  company 
had  acquired  l>y  agreement  were  determinable 
powers.  If  I  assume  (contrary  to  that  which  I 
think  is  the  true  construction)  that  the  word 
"  thereof  **  means  **  of  the  new  licence,"  then  the 
Act  only  continues  for  the  period  specified  in  the 
new  licence  for  the  duration  of  the  new  licence 
powers  which  were  determinable  and  which  have 
been  determined,  dpon  the  above  grounds  I 
think  that  the  plaintiffs  fad],  and  I  dismiss 
the  action  with  costs.  At  the  same  time,  I 
hope  that  means  will  be  found  to  utilise  the 
existing  under-ground  system  and  avoid  the  idle 
waste  of  money  that  would  be  incurred  by  re- 
moving the  present  underground  system  and 
lajdng  another. 

Aug,  12. — The  minutes  of  order  as  given  out  by 
the  registrar  provided  that,  in  purported  pur- 
suance of  the  Public  Authorities  Protection  Act 
1893,  the  costs  should  be  taxed  as  between  soli- 
citor and  client,  and  the  plaintiff  thereupon  moved 
to  vary. 

Astbury,  K.C.  and  H,  H,  Gaine  for  the  plaintiffs. 
-—The  Public  Authorities  Protection  Act  1893  has 
no  application  to  this  case,  which  turned  only  on 
the  construction  of  an  agreement  not  made  under 
any  statutoiy  authority.  The  sole  questions  were 
whether  the  corporation  could  give  the  notice  to 
determine,  and,  if  so,  whether  tiiey  had  given  a 
valid  notice.    They  cited 

OlarlcB  V.  Lewitham   DiiMet    Oouneil^  19  Timei 

L.  Bep.  62 ; 
MUford  Docks  Company  v.  MUford  Bavmi  Urban 

Digtriet  Counca,  65  J.  P.  483. 

DanckwerU,  K.G.  and  B,  J,  Parker  for  the 
defendants. — The  Act  applies  to  this  action,  which 
is  brought  against  a  public  authority,  and  the 
costs  should  be  taxed  as  between  solicitor  and 
client.  The  plaintiffs'  case  is  based,  not  on  the 
contract,  but  on  the  Telegraph  Act  1899,  and 
they  sought  a  declaration  thaJt  the^  had  statutory 
pojnrers,  as  against  the  local  authority,  to  maintain 
their  underground  system  of  wires. 

Bttcklby,  J. — ^In  my  opinion  the  Public  Autho- 
rities Protection  Act  1893  does  not  apply  to  this 
case.  There  had  been  executed  on  the  18th 
March  1899  a  contract  between  the  corporation 
and  the  company,  which  in  art.  20  contained  a 
provision  enabling  the  corporation  in  certain 
events  to  determine  the  contract  on  giving  six 
months'  notice.  On  the  28th  July  1899  they  gave 
a  notice  to  the  company.  There  were  two  ques- 
tions to  be  determined  at  the  trial — first,  whether 
that  was  an  effectual  notice  or  not — whether  the 
formalities  had  been  observed  which  were  pre- 
scribed by  the  agreement;  and,  secondly,  if  the 
notice  was  valid,  what  was  the  result,  having 
regard  to  sect.  3  of  the  Telegraph  Act  1899.  Did 
that  Act  operate  so  as  to  continue  the  powers 
possessed  by  the  company,  notwithstanding  the 
article  which  enabled  the  corporation  to  determine 
the  agreement?  I  held  tnat  good  notice  to 
determine  the  contract  had  been  given;  and, 
secondly,  that  sect.  3  of  the  Telegraph  Act  1899 
did  not  continue  the  powers  ox  the  company. 
That  was  all  that  was  determined  at  the  trial  of 
the  action.  Now,  the  PubUc  Authorities  Protec- 
tion Act,  sect.  1,  contains  no  words  which  are 


applicable  to  such  a  case,  unless  it  be  within  the 
words  "  ajiY  act  done  in  pursuance,  or  execatbn, 
or  intended  execution,  of  any  Act  of  Parliament, 
or  of  any  public  duty  or  authority."  In  a  sense 
every  act  done  by  a  corporation  in  respect  of  sta. 
tutory  powerais  in  pursuance  of  a  public  authority, 
but  the  section  certainly  does  not  mean  that 
everything  done  by  a  corporation  is  to  be  treated 
as  an  act  done  in  pursuance  of  a  public  authority. 
There  was  no  duty  imposed  on  the  corporation 
to  determine  under  art  20  the  agreement  of  the 
18th  March  1899,  nor  were  they  in  so  doing 
acting  in  execution  of  any  public  authority.  They 
did  it  merely  because  they  thought  they  ought  to 
determine  the  particular  contract  under  the  danae 
by  which  they  nad  reserved  a  power  of  revocation. 
It  was  not  an  act  done  in  pursuance  or  execation 
of  any  Act  of  Parliament,  or  of  any  public  daty 
or  authority ;  it  was  simply  that,  having  a  power 
of  revocation  in  the  contract,  they  thought  it 
expedient  to  exercise  it,  in  their  discretion  and 
not  under  any  duty.  The  rest  of  the  sectioD 
refers  to  "  neglect  or  default  in  the  execution  of 
any  such  act^  duty,  or  authority,"  and  does  not 
apply  to  this  case.  I  do  not  think  the  Act  was 
intended  to  apply  to  a  case  which  turned  upon 
the  construction  of  a  contract  and  the  effect  of 
acts  done  under  that  contract  the  protection  given 
to  *'  persons  acting  in  the  execution  of  statutory 
and  other  public  duties."  I  therefore  allow  thie 
motion.  Tne  plaintiffs  wiU  pay  party  and  party 
costs  only. 

Solicitor  for  the  plaintiffs,  W,  E,  L.  Oaine. 

Solicitors  for  the  defendants,  Sharpe,  Parker, 
PrUchards,  Barham,  and  Lawford,  for  Edwin 
Laverackf  Hull. 

KING'S  BENCH  DIYISION. 

Thursday,  May  14, 1903. 

(Before  Lord  Alyerstone,  GJ.«   Wills  and 

Ghannbll,  JJ.) 

GoODOHiLD  (app.)  V.  Matthews  (reap.),  (a) 

MetropolU — Building  —  "  UniHng  "    buHdingi^ 
Blocks    of  flats — Connection   between  flats  by 


buildings — London  Building  Act  1894  (5! 
Vict  c.  cexiii.),  ss.  77  (1),  150. 

Sect  77  (I)  of  the  London  Building  Act  1894  pro- 
hibits the  **  uniting  *'  of  buildings,  except  where 
they  are  wholly  in  one  occupation,  or  are  con- 
structed or  adapted  to  be  so, 

A  builder  proposed  to  buHdsix  blocks  offlraisio 
be  need  as  private  residences,  Tvoo  of  tlksse 
blocks  fronted  on  a  street,  one  of  these  being 
completed  and  the  other  only  partially  so.  The 
proposal  showed  four  other  blocks  in  the  rear  of 
these,  and  each  of  thefowr  blocks  as  proposed  io 
be  erected  contained  its  own  staircase,  its  own 
entrance,  and  a  connection  between  each  pair  of 
adjacent  blocks  by  a  door  leading  from  tM  balk' 
rooms  of  one  btock  to  the  bathrooms  of  the 
adja^sent  block.  There  was  also  a  passage  or 
corridor  leading  from  end  to  end  through  the 
four  blocks.  The  walls  between  these  four  HocJu 
were  party  walls  goina  up  to,  but  not  through, 
the  roof,  and  each  block  was  capable  of  being  let 
separoUely, 

iOi  Beported  tiy  W.  W.  Oaa,  Baq.,  Burister-ftt-Lftw. 


MAGISTRATES*   OASES. 


268 


K.B.  Div.] 


QooDOHiLD  (app.)  V.  Matthbws  (reap.). 


[K.B.  Div. 


What  ihs  buHder  intended  to  erect  wcu  a  single 
separate  huHding,  and  not  a  union  under  one 
roof  of  separate  bwUdinge, 

HeU  that  the  connecting  of  the  blocks  hy  means 
of  a  corridor  was  not  a  "uniting'*  of  them 
within  the  meaning  of  sect  77  (1),  and  that  there 
had  been  no  "  uniting  "  of  buildings,  either  of 
the  partly  completed  block  in  front  with  the  four 
blocks  in  the  rear,  or  of  these  four  blocks  with 
each  other. 

The  mere  connecting  of  two  buHdings  by  a  covered 
passckge  or  way  does  not  come  within  the  section 
as  a  uniting  of  the  buildings, 

Semble :  Sect.  77  means  the  union  of  two  exists 
ing  and  separate  buildings  which  were  buUt  as 
separcUe  buildings,  and  which  have  been  united 
within  the  meaning  of  that  section ;  and  the 
section  does  not  apply  to  additions  built  on  to, 
and  connected  with,  a  previously  emisting  struc- 
ture. 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  the  Mar7lelx)ne  Polioe-oourt,  for 
the  opinion  of  the  oonrt  upon  questions  of  law 
which  arose  before  him  on  an  appeal  under  sect. 
150  of  the  London  Building  Act  1894. 

At  the  hearing  of  the  appeal  before  the  magis- 
trate at  the  Maiylebone  Police-court  the  follow- 
iag  facts  were  either  proved  or  admitted  by  both 
partiee: — 

The  appellant,  Josiah  Uoodchild,  was  the 
district  surveyor  under  the  London  Bailding 
Act  1894  for  the  district  of  North  Islington 
and  St.  Panoras  East.  The  respondent  wqa  a 
builder. 

On  or  about  the  6th  Feb.  1902  an  amended 
bailding  notice,  pursuant  to  sect.  145  of  the 
London  Building  Act  1894,  was  served  by  the 
respondent  upon  the  appellant*  giving  him  notice 
th»t  the  respondent  proposed  to  erect  io  a  street 
called  West-niU,  in  the  borough  of  St.  Pancras, 
a  domestic  building,  500ft.  in  depth,  to  be  used  as 
private  residences. 

On  or  about  the  25th  April  1902  the  appellant 
served  on  the  respondent,  pursuant  to  sect.  150  of 
tbe  Act^  a  notice  of  objection  to  the  proposed 
erection  above  referred  to,  objecting  to  such 
erection  on  the  ground  that  the  residences  would 
have  distinct  sStdrcasea  and  separate  entrances 
from  without  and  the  party  structures  were 
incomplete  (sect.  5  (20)  of  the  Act),  and  that  l^e 
buildings  would  be  constructed  or  adapted  to  be 
oconpied  by  different  persons,  and  the  walls 
separating  them  were  therefore  party  walb 
(sect  5  (16)  and  insufficient  in  thickness  (sect.  53) 
and  height*  and  that  it  was  proposed  to  unite  the 
buildings  in  contravention  of  sect.  77  (1)  of  the 
Act.  (>9pies  of  the  building  notice  and  the  notice 
of  objection  were  annexed  to  the  case. 

The  nature  of  the  proposed  erection,  the 
subject  of  the  appeal  oefbre  the  magistrate, 
appeared  hj  certain  plans  and  sections  shown, 
and  a  description  given  by  the  respondent  to  the 
appellant  on  (amongst  other  days)  the  13th  Feb. 
and  the  8th  March  1902,  taken  with  the  appel- 
lant's knowledge  of  certain  previous  propoaus  of 
the  respondent  for  building  upon  the  same  site, 
and  of  certain  work  which  the  respondent  had 
preiiouBly  executed  upon  a  i>ortion  of  the  site. 
Copies  of  these  plans  and  sections  were  annexed 
to  this  case  and  referred  to  as  the  "present 
plans." 


In  Oct.  1900  the  respondent  was  proposing  to 
erect  upon  the  site  in  question  six  separate  blocks 
of  eight  flate  each,  which  for  convenience  were 
referred  to  as  blocks  A,  B,  C,  D,  E,  and  F. 
Block  A  was  to  front  on  West-hill,  and  was  the 
same  as  block  A  shown  "  on  the  present  plans." 
Block  B  was  also  to  front  on  West-hiU,  and 
corresponded  with  the  block  coloured  pink  on  the 
present  plans  which  lies  to  the  east  of  the  words 
'*  Block  B  "  thereon.  Blocks  G,  D,  E,  and  F. 
corresponded  with  other  blocks  coloured  pink  on 
**the  present  plans."  Blocks  0  and  D  were  to 
have  a  separate  entrance  from  West-hill,  and 
blocks  E  and  F  were  to  have  another  and  separate 
entrance  from  West-hilL 

Objection  having  been  taken  by  the  district  sur- 
veyor, at  tiie  instance  of  the  London  County 
Council,  to  the  respondent's  above  preposal  on 
the  ground  that  the  erection  of  blocks  C,  D,  E, 
and  F  would  amount  to  la^ii^  out  a  street  in 
contravention  of  the  provisions  of  the  Act,  the 
respondent  in  Maroh  or  April  1901  substituted  a 
second  proposal  by  which  blocks  C  and  D  were  to 
be  erected  as  one  building  and  blocks  E  and  F 
erected  as  one  building.  The  disposition  of  the 
site  under  this  second  proposal  was  shown  by  a 
tracing  marked  "Second  Proposal,'*  which  was 
annexed  to  this  case. 

The  second  proposal  being  also  objected  to  by 
the  district  surveyor,  the  respondent  in   Nov. 

1901  substituted  a  third  proposal  by  which  blocks 
0,  D,  E,  and  F  were  to  be  erected  as  one  building. 
The  disposition  of  the  site  under  this  third  pro- 
posal was  shown  by  a  tracing  marked  "Third 
Proposal,"  which  was  annexed  to  this  case.  Under 
this  third  proposal  the  combined  block  sub* 
stituted  for  blocks  0,  D,  E,  and  F  was  to  be 
approached  by  a  way  leading  from  West- hill  to  an 
entrance  in  the  middle  of  such  combined  block. 

The  third  proposal  having  been  also  objected 
to  by  the  district  surveyor,  the  reepond^t  in 
Deo.  1901  substituted  a  fourth  proposal  by  which 
blocks  B,  C,  D,  and  F  were  to  De  erected  aa  one 
block,  and  were  to  be  entered  by  an  internal 
paasage  leading  from  West-hill  right  through 
the  block  from  end  to  end  instead  of  by  au 
external  approach.  The  disposition  of  the  site 
under  thia  fourth  wopoeal  was  shown  by  a  tracing 
marked  "  Fourth  Proposal,"  which  was  annexed 
to  thiacaae. 

The  respondent  ultimately  in  Feb.  and  Maroh 

1902  gave  the  building  notice  and  put  forward 
the  proposal  to  which  thia  appeal  related — that 
is  ito  say,  the  proposal  above  described  in  a 
previous  paragraph  of  the  case  and  by  the  present 
plana. 

At  the  time  when  this  amended  building  notice 
of  the  6th  Feb.  1902  waa  given,  the  blook  referred 
to  aa  blook  A  waa  complied,  and  block  B  was  so 
far  erected  that  the  roof  timbera  were  going  on, 
and  it  waa  completely  inclosed  by  ite  own 
external  walls,  and  there  waa  no  passage  or 
corridor  leading  from  it  to  any  other  part  of  tho 
buildings. 

The  first  of  the  present  plana  waa  submitted  by 
the  reapondent  to  the  appieliant  on  the  13th  Feb., 
and  showed  the  walls  between  the  four  blocks  cd 
flate  furthest  from  West-hill  aa  party  walls  going 
up  through  the  robf,  but  the  respondent  after- 
wards amended  his  proposal  by  deciding  not  to 
carry  them  up  through  the  roof ;  their  thickness, 
however,  remained  simoient  to  sabiBfy  the  require- 
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ments  of  the  Act  in  relaiioii  to  the  thickness  of 
party  walls. 

Eadh  of  the  four  blocks  of  flats  farthest  from 
Weeb-hiU  (as  now  proposed  to  be  erected— 0,  D,  E, 
and  F)  contained  its  own  staircase  leading  from 
the  basement  to  the  top,  and  each  of  snch  blocks 
was  provided  with  an  entrance^  on  the  ground 
level  leading  from  the  space  outside  to  such  stair- 
case. There  was  also  provision  for  a  connection 
between  each  pair  of  adjacent  blocks  by  means  of 
a  door  leading  from  the  bathrooms  of  one  block 
to  the  bathrM>ms  of  the  adjacent  block.  There 
was  also  a  passage-way  under  the  roof  leading  from 
one  end  of  such  four  blocks  to  the  other  end. 

The  respondent  disclaimed  any  intention  of 
making  any  approach  from  or  connection  with 
West-hill  other  than  the  passage  or  corridor 
leading  right  through  the  block.  Id  the  absence 
of  any  suck  approach  or  connection  no  fire  engine 
or  fire  escape  could  be  brought  alongside  any  of 
the  blocks  except  the  two  blocks  fronting  on  West- 
hiU. 

Each  block  was  capable  of  being  let  on  lease 
separately.  If  the  corridor  were  omitted  and  the 
dividing  walls  carried  up  as  party  walls,  the 
construction  of  the  inner  blocks  would  be  iden- 
tical with  tiiat  of  an  ordinary  terrace  of  houses. 
None  of  the  blocks  connected  oy  the  corridor  were 
constructed,  adapted,  or  intended  to  be  occupied 
with  any  other  block. 

The  appellant  contended  that  each  of  the  blocks 
was  a  separate  building,  and  that  the  respondent's 
present  proposal  was  a  proposal  to  unite  two  or 
more  buildings — ^tbat  is  to  say,  it  was  either  a  pro- 
posal to  unite  the  block  nearest  to  West-hill  with 
the  other  blocks,  or  a  proposal  to  unite  such  other 
blocks  with  each  other. 

The  respondent  contended  that  what  he  pro- 
posed to  erect  was  a  single  building,  containing 
several  blocks  of  flats. 

The  manstrate  found  as  a  fact  that  the  respon- 
dent intended  to  complete  the  whole  structure  as  a 
single  building,  so  as  to  avoid  any  possible  oontra- 
vfmtion  of  the  provisions  of  the  Act  relating  to  new 
streets,  and  that  what  the  respondent  int^ded  to 
erect  was  a  separate  building  distinct  in  itself, 
and  not  a  union  under  one  roof  of  separate  build- 
ings. He  was  of  opinion  that  sect.  77  applied  only 
to  the  union  of  buildings  which  had  in  the  first 
instance  been  completely  erected  as  separate 
stractures,  and  that  it  did  not  apply  to  the  union 
of  separate  buildings  in  course  of  erection  for  the 
purpose  of  transforming  them  into,  and  finishing 
them  as,  a  single  separate  structure. 

He  therefore  decided  to  allow  the  appeal,  sub- 
ject to  tiiis  case,  and  he  made  an  order  aocord- 
ingly. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  the  magistrate  was  right  in  law 
in  allowing  the  appeal. 

If  the  court  should  be  of  opinion  that  his 
decision  was  right,  then  his  order  was  to  stand ; 
but  if  the  court  should  be  of  opinion  that  his 
decision  was  wrong,  then  the  court  was  to  make 
an  order  dismissing  the  appeal  under  sect.  150,  or 
to  make  such  other  order  as  the  court  should 
think  fit  in  the  premises. 

The  London  Building  Act  1894  (57  &  58  Yict. 
c.  ocziii.)  provides : 

Sect.  77  (1).  Buildings  shall  not  be  united  exospt 
where  th^y  are  wholly  in  one  ooonpation  or  are  oon- 


■tnioted  or  adapted  to  be  so.  (2)  Boildingi  ahall  not 
be  nnited  if  when  so  united  and  oonaidered  aa  om 
building  only  tii^  would  not  be  in  oonformiij  witii 
this  Aot.  (8)  An  opening  shall  not  be  made  in  any 
party  wall,  or  in  two  external  walla  dividing  boildingi 
whioh,  if  taken  together,  would  extend  to  more  tliiui 
two  hundred  Mid  fifty  thousand  oubio  feet  exoept  uadn 
the  following  oonditiona :    .    .    . 

Seot.  150.  Where  it  appears  from  the  building  nottoe 
served  on  tlie  diitriot  surveyor  under  this  Aot  that  it 
iB  proposed  to  ereot  any  building  or  struotnre,  or  to  do 
any  work  to,  in,  or  upon  any  building  whioh  will  be  ia 
oontravention  of  this  Aot,  or  that  anything  required  ty 
this  Aot  ia  proposed  to  be  omitted,  the  diatriot  surveyor 
shall  serve  upon  the  builder  or  building  owner  a  notiee 
of  objeotion  to  suoh  proposed  erection,  and  in  the 
event  of  the  builder  or  the  building  owner  beiag 
diaaatiafied  with  the  deoiaion  of  the  surv^or,  he  may 
within  fourteen  daya  of  the  date  of  the  notioe  of 
objeotion  appeal  to  a  petty  aesaional  oourt,  who  may 
make  an  order  either  affirming  the  objeotioQ  or  other- 
wiae. 

Avory,  E.G.  (Daldff  with  him)  for  the  appel- 
lant.— ^The  question  is  whether  what  the  respon- 
dent has  done  is  a  "  uniting  "  of  these  buUmngs 
within  the  meaning  of  sect.  77  of  the  Act.  There 
is  DO  doubt  that  these  changes  in  the  plans  of 
these  flats  were  adopted  in  order  that  the  respoo- 
dent  might  not  have  to  comply  with  the  provi- 
sions  of  the  Act  as  to  laying  out  new  streets.  The 
finding  by  the  magistrate  that  the  respondent 
inten&d  to  constnict  the  whole  as  a  angle 
baildiuff,  so  as  to  avoid  any  possible  contraven- 
tion of  the  Act  relating  to  new  streets,  shows  that 
what  was  being  done  by  the  respondent  was 
simply  for  the  purpose  of  evading  the  pro- 
visions of  the  Act  in  oertun  respects.  Sect  77 
says  that  buildings  must  not  be  united  except 
under  the  conditions  there  specified,  and  the 
magistrate,  in  giving  his  dedsion  on  this  section, 
has  overlooked  the  fact  that  this  was  a  proceed- 
ing under  sect  150  of  the  Act.  The  present 
Eroposal  involves  the  uniting  of  two  or  more 
oildings.  It  is  either  a  proposal  to  unite  the 
block  nearost  to  West-hill  (bk>ok  B)  with  the 
other  blocks,  or  to  unite  the  other  blocks  with 
each  other.  Block  A  was  completed,  and  is  not 
now  under  consideration,  but  as  to  block  B,  it  is 
to  be  observed  that  the  case  finds  that  it  was 
inclosed  by  its  own  external  walls.  The  con- 
struction of  these  flats  shows  that  th^  were 
separate  boildings  and  not  one  single  bmlding; 
they  had  separate  party  walls,  and  separate  stair- 
cases and  entrances,  and  they  are  therefore 
separate  "  buildings  *'  within  sect.  77.  There  was 
here  a  '*  unitinji^ "  of  the  buildings,  which  means 
an  internal  umting  of  them.  Than  was  a  pro- 
vision for  a  connection  between  eadh  pair  of 
adjacent  blocks  by  means  of  a  door  from  the 
bathrooms,  and  there  was  a  passage  or  oorridor 
leading  through  the  whole  four  blocks.  It  is 
found  that  each  block  was  capable  of  being  let 
separately,  and,  if  the  dividing  walls  were  carried 
ap  as  pari^  walls,  the  construction  of  the  inner 
blocks  would  be  tiie  same  as  an  ordmary  terraoe 
of  houses.  There  was  here  reallr  a  series  of 
buildings,  each  one  complete  in  itself,  and  inclosed 
by  its  own  external  wails,  and  with  the  oorridor 
running  through  the  whole,  and  although  they 
may  have  been  under  one  roof,  they  were  separate 
buildings,  and  are  proposed  to  be  united  or  con- 
nected with  this  corridor,  contrary  to  sect  77  of 
the  Act 


IIAGISTBAT^S'  CASES. 


265 


l^^i^ata^bais^abi 


■«teaB«i*aBi^a*^ 


GooDCHiLD  (app.)  V.  Matthiws  (reap.). 


[KB.  Div. 


Maemorran,  K.Oi  (Craiea  with  him)  for  the 
respondent. — The  magistrate  was  right  in  his 
dMision,  and  he  has  found  facts  which  show  that 
there  was  no  "  uniting  "  of  these  flats  within  the 
meaning  of  sect  77.  What  was  proposed  to  be 
erected  was  one  single  building  containing  several 
flats,  but  these  were  not  separate  buildings. 
Objections  were  made  to  the  respondent's  plfuis 
from  time  to  time,  and  he  had  so  to  build  his 
flats  as  not  to  infringe  the  requirements  of  the 
Act  as  to  new  streets.  Block  B  was  partly  com- 
pleted, but  the  proposal  to  connect  it  by  a 
corridor  with  a  bmlding  in  the  rear  of  it  is  not 
within  sect.  77.  Mere  connection  of  different 
parts  of  the  building  is  not  a  uniting  of  the 
buildings.  The  adding  of  a  new  builmng  to  an 
old  or  existing  building  was  held  not  to  be  a 
*'  uniting  "  wiuiin  the  meaning  of  sect.  28  of  the 
Metropolitan  Building  Act  1855 : 

Beott  T.  Legg,  36  L.  T.  Bep.  456 ;  10  Q.  B.  DIt. 
236. 

To  be  a  "  uniting  "  of  buildings  within  the  mean- 
ing of  sect.  77,  there  must  Im  a  uniting  of  two 
existing  buildings,  and  the  section  has  reference 
to  the  uniting  of  existing  building^  only : 
Woodthorp  T.  Spencer,  63  J.  P.  246. 

There  Ohannell,  J.  fuUv  dealt  with  the  subject, 
and  said  that  the  words  in  sub-sect.  1,  "  or  are 
constructed  or  adapted  to  be  so,"  have  reference 
to  the  state  of  things  at  the  time  of  the  uniting, 
and  not  at  the  time  of  the  original  construction. 

Avory,  K.O.  in  reply. — 8coH  y.  Legg  (uhi  8up,) 
was  a  decision  on  an  express  provision  in  the  old 
Metropolitan  Building  Act,  that  the  Act  was 
with  some  exceptions  only  to  apply  to  new  build- 
ings, and  it  proceeded  on  the  ground  that,  as  the 
Act  was  only  to  apply  to  new  buildings,  therefore 
no  oifence  was  mcMle  out  against  the  section  as  to 
uniting  buildings.  That  ground  of  the  decision 
appears  clearly  from  the  judgment  of  Baggallay, 
ll J.  He  says :  "  It  appears  to  me  to  have  been 
the  intention  of  the  Legislature  to  draw  a  dis- 
tinction between  an  addition  to  an  old  building 
and  the  uniting  of  two  buildings,  and  the  9th 
section  was  introduced  for  that  purpose,  and  is 
applicable  to  the  present  case."  That  section — 
sect.  9 — ^provided  that  any  addition  to  a  building 
should  to  the  extent  of  such  addition  be  subject 
to  the  provisions  of  the  Act,  but  that  an  old 
building  should  not  be  subject  to  those  provisions. 
It  was  admitted  there  that  there  was  an  addition 
to  a  building,  and  an  addition  is  quite  a  different 
thing  from  an  old  building,  and  that  case  turned 
wholly  on  the  question  whether  what  had  been 
done  was  an  alteration  by  way  of  addition  to  the 
existing  building,  which  is  not  the  question  here ; 
and  Bramwell,  L.J.  there  points  out  the  distinc- 
tion between  a  mere  addition  and  the  erection  of 
a  new  building  and  then  joining  it  to  the  old 
building.  That  case  is  therefore  not  against 
the  appellant.  Then,  as  to  the  judgment  of 
Ghannell,  J.  in  Woodthorp  v.  Spencer  (ubi  sup.), 
that  case  has  no  application  to  the  present  case 
as  to  the  first  pointy  and  the  second  point 
does  not  arise  here  at  all.  Upon  the  facts  of 
this  case  there  was  a  proposal  to  unite  the 
existing  block  at  the  front  —  block  B  —  with 
another  block  at  the  back,  and  to  so  unite  these 
blocks  by  a  corridor,  and  that  is  sufficient  to 
bring  the  case  within  sect.  77  as  a  ''  uniting  "  of 
buildings. 

Mao.  Gas.— Yol.  XXI. 


Lord  ALysBSTONB,  G.J. — ^I  do  not  think  there 
is  the  least  doubt  as  to  what  our  decision  ought 
to  be  in  this  case.  I  wish  to  point  out  that 
sect.  150  is  a  new  section  and  gives  very  great 

Eowers  to  the  district  surveyor,  powers  which  I 
ave  no  doubt  are  exercised  as  a  rule  with  judg- 
ment and  discretion,  but  the  district  surveyor  is 
practically  empowered  to  give  a  decision  in  the 
matter  without  any  building  owner  being  heard. 
He  may  serve  a  notice  of  objection  to  the  erection 
on  the  ground  that  the  proposed  building  is  going 
to  be  erected  in  contravention  of  the  Act.  If 
the  builder  or  building  owner  is  dissatisfied  with 
his  decision,  he  may  within  fourteen  days  apply 
to  a  petty  sessional  court,  who  may  make  an 
order  either  confirming  the  district  8urve^or*s 
decision  or  otherwise.  Therefore  the  power  given 
by  the  section  is  a  very  strong  power,  and  one 
that  must  only  be  exercised  in  cases  in  which 
there  is  a  clear  breach  of  the  Act.  But  for  my 
wish  to  deal  with  the  various  points  argued  by 
counsel  for  the  appellant,  I  have  very  uttle  to 
add  to  what  is  said  by  the  learned  magistrate  in 
the  paragraph  at  the  end  of  the  case,  which  so 
far  as  it  IS  a  question  of  fact  is,  I  suppose,  bind- 
ing on  us,  and  it  seems  to  me  to  be  perfectly 
justified  by  the  evidence  before  him.  [His  Lord- 
ship read  the  paragraph  in  which  the  magistrate 
set  out  his  findingrs  of  fact.]  I  merely  say  as  to 
that  that  I  should  Jiave  taken  the  same  view  both 
of  the  Act  and  of  these  facts,  and  so  far  as  that 
is  stated  I  wish  to  adopt  it  as  being  my  opinion 
of  what  is  the  true  view  of  this  case.  There  are, 
however,  two  or  three  other  considerations,  which 
counsel  for  the  appellant  has  argued,  which,  out 
of  respect  for  his  argument,  I  should  wish  to  deal 
with,  so  far  as  they  are  material  for  the  purposes 
of  this  case.  I  do  not  think  it  ought  to  be 
assumed  in  this  case  that  block  B  was  a  com- 
pleted buildins.  I  think  to  a  certain  extent  our 
minds  have  oeen  rather  embarrassed  by  the 
history  of  the  case  which  has  been  inserted,  and 
no  doubt  properly  inserted,  at  the  request  of  the 
parties  in  order  that  we  might  know  what  had 
been  done.  The  respondent  had  a  perfect  right 
to  change  and  alter  his  plans,  if,  by  so  doing,  he 
could  legally  and  properly  avoid  a  heavy  oUiga- 
tion  put  upon  him  by  carrying  out  the  other 
plans.  There  was  nothing  improper  in  doing 
that.  The  suggestion  is  made  that  the  respon- 
dent did  this  as  though  it  were  something  im- 
proper or  without  sanction.  Not  being  able  to 
carry  out  the  scheme  that  was  proposed  because 
of  the  proper  access  not  being  ootainable,  he 
sought  to  get  over  that  difficulty,  and,  if  what  he 
has  done  does  get  over  that  difficulty,  it  would  be 
a  very  wrong  thing  to  suppose  that  the  respon- 
dent is  not  exercising  his  rights  of  property 
properly  because  he  endeavours  to  prevent  coming 
under  serious  pecuniary  obligations.  That  is 
what  is  so  often  described  as  evading  an  Act  of 
Parliament ;  but  it  is  not  a  question  of  evading 
an  Act  of  Parliament;  it  is  merely  seeing  how 
you  can  lawfully  exercise  your  own  rights.  I  am 
by  no  means  prepared  to  hold  that,  even  if 
block  B  had  b^n  a  completed  building,  which 
or  this  purpose  T  think  it  was  not,  there 
was  any  uniting  of  any  building  to  block  B.  I 
am  only  dealing  with  this  particular  case,  but, 
speaking  for  myself,  I  do  not  for  a  moment 
think  that  the  words  as  there  enacted  either 
include,  or  were  intended  to  include,  the  putting 
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of  a  covered  passage  between  two  strnctures.  I 
think  the  "uniting"  there  referred  to  is  the 
uniting  spoken  of  in  sub- sects.  2  and  3 ;  sub- sect.  2 
providing  that  the  buildings  when  united  must 
comply  with  tbe  Bailding  Act,  and  sub-sect.  3 
providing  that  there  shall  be  certain  provisions 
with  regard  to  the  openings  made  in  party  walls. 
Of  course,  power  may  be  given  to  a  district  sur- 
veyor to  say,  *'  You  shall  not  connect  two  houses  by 
a  covered  way,"  but,  if  that  power  is  to  be  given, 
it  must  be  done  in  plain  words.  The  confusion 
arises  h«»re  between  the  word  "united,"  which 
has  in  this  case  a  technical  sense,  and  the  word 
"connecting,"  which  is  probably  the  proper 
method  of  describing  what  has  been  done  in  tnis 
case.  Therefore,  so  far  as  block  B  is  concerned,  I 
am  of|  opinion  that  the  magistrate  was  perfectly 
right  in  saying  that  there  was  no  union  or  uniting 
ot  these  bnildmgs  within  the  meaning  of  sect.  77. 
There  was  simply  a  construction  of  a  series  of 
buildings  which  were  to  be  connected  together. 
I  now  come  to  the  consideration  of  blocks  0,  D, 
£,  and  F,  and,  as  to  that,  the  argument  of  counsel 
for  the  appellant  was  based  on  the  supposition 
that  there  is  some  sort  of  a  legal  entity  known 
as  a  "building."  That  argument  goes  a  good 
deal  further  than  any  case — of  which  there  were  a 
number — decided  on  the  old  Metropolitan  Building 
Acts.  A  building  was,  accordiog  to  his  definition, 
something  which  had  outside  walls,  outside  win- 
dows, and  a  possibility  of  access  to  the  ground.  It  is 
well  known  that  when  you  get  beyond  any  small 
limits  of  area  in  buildings  you  must  have  outside 
windows,  otherwise  you  cannot  get  light,  and  vou 
must  have  outside  or  external  walls  for  a  variety 
of  purposes;  and  therefore  to  say  that  each  of 
these  buildings  must  be  a  separate  building  for 
the  purpose  of  sect.  77,  because  it  has  got  external 
walls  and  has  got  outside  windows,  seems  to  me 
to  be  taking  omy  one  of  the  common  attributes 
of  large  blocks  of  buildings  which  form  one  con- 
nected building  and  saying  that  each  of  those 
portions  of  the  building  which  have  outside  walls 
18  to  be  treated  as  being  a  separate  building.  I 
do  not  know  that  I  could  wish  for  a  better  illus- 
tration than  counsel's  own,  because  he  contended 
that,  if  you  continued  the  party  wall  and  blocked 
up  the  doors,  each  of  the  parts  would  become  a  sepa- 
rate house,  as  is  the  case  in  a  terrace  of  houses. 
But  to  argue  from  that  that  blocks  0,  D,  £,  and 
F  cannot  be  one  building  because  they  have  got 
these  features  of  outside  walls  seems  to  me  to 
invert  the  process  of  reasoning  altogether,  and  to 
deduce  a  conclusion  that  the  grounds  in  no  way 
support.  I  therefore  see  no  reason  why  blocks  C, 
D,  £,  and  F,  as  a  new  building,  should  not  be 
erected  and  should  not  be  connected  as  they  are 
connected.  I  am  assuming  for  this  purpose  that 
all  the  real  protection  given  by  the  Building  Act 
with  regard  to  the  thiclmess  of  party  walls,  roofs, 
and  so  forth,  has  been  complied  with ;  and  the 
only  point  I  am  dealing  with  is  the  contention  of 
counsel  for  the  appellant  that  because  you  could 
by  certain  alterations  in  the  structure  turn 
blocks  0,  D,  £,  and  F  into  four  single  houses, 
therefore  when  you  build  them  you  are  uniting  or 
connecting  two  building  together.  I  therefore 
think  for  these  reasons  that  the  decision  of  the 
magistrate  was  perfectly  right.  I  wish  to  say 
for  myself,  although  it  may  not  be  material  to 
this  case,  that  I  should  certainly  come  to  the 
oonolosion  that  sect.  77  did  mean  the  union  of  two 


existing  and  separate  buildings  which  were  built 
as  such,  and  which  were  united  within  the  meaning 
of  sect.  77,  and  would  not  apply  to  additiozu 
built  on  to,  and  connected  with,  a  previously 
existing  structure:  Whether  I  am  ri^ht  or  not 
in  this  latter  view,  which  is  a  wider  point,  I  come 
to  the  conclusion  that  on  these  facts  the  dedsion 
of  the  magistrate  was  perfectly  right. 

Wills,  J. — I  agree,  and  do  not  wish  to  add 
anything. 

Channbll,  J. — ^I  also  do  not  wish  to  add  any- 

^^*  Appeal  dismisaed.    Leave  to  appeal. 

Solicitor  for  the  appellant,  W,  A,  Blaxland. 
Solicitors  for  the  respondent,  LeggcUt,  BuHii- 
steiUf  and  Co, 


Tuesday,  May  19, 1903. 

(Before  Lord  Alvbbstonb,  O.J.,  Wills  and 

Ghannell  JJ.) 

Gbow  (app.)  V.  Davis,  (reap.)  (a) 

Meiropolie — "  DweUing-hottse  "— "  To  be  inhahiied 
or  adapted  to  be  inhabited  by  persons  of  the 
working  class  ^' — Intention  ana  cidaptation  of 
houses  for  persons  of  working  ctass  only — Londot^ 
Building  Act  1894  (57  &  58  Vict.  c.  cenit.), 
88.  13  (5),  IbO^London  Building  Act  1894 
{Amendment)  Act  1898  (61  &  62  Vict.  c. 
cxxxvii.),  s.  4. 

By  sect  13  (5)  of  the  London  Building  Act  1894, 
a  person  may  under  the  conditions  therein  pre- 
scribed,  without  the  consent  of  the  London  County 
Council,  alter  or  re^erect  a  building  or  structure 
existing  at  the  time  of  the  passing  of  the  Act, 
but  so  that  sv4ih  re- erected  building  shall  not  be 
toithin  the  prescribed  distance  from  the  centre  of 
the  roadway  except  in  so  far  as  the  existing  butli- 
ing  was  within  the  prescribed  distance ;  and  Oie 
sub-section  ends  with  the  proviso,  as  amended  by 
sect.  4  of  the  London  Buiiaing  Act  1894  {Amend- 
ment) Act  1898 :  "  Provided  always,  that  no 
du}eUing-house  to  be  inhabited  or  adapted  to  be 
inhabited  by  persons  of  the  working  class  shall 
without  the  conserU  of  the  council  be  erected  or 
re-erected  unihin  a  distance  of  twenty  feet  from 
the  centre  of  the  roadway  to  a  height  exceeding 
the  distance  of  the  front  or  nearest  external  waU 
of  such  building  from  the  opposite  side  of  sneh 
street.*' 

Held,  that  the  words  "  to  be  inhahited "  mean 
"  intended  to  be  inhabited,"  and  that,  tcith  regard 
to  sv^h  intention,  the  proper  test  to  apply  is :  If 
the  builder  constructs  the  houses  in  such  a  voay 
that  it  is  practically  certain  thoU  when  con- 
structed they  would  ultimately  be  inhabited  by 
persons  cf  the  working  class,  and  that  G^r 
ultimate  destination  would  be  to  become  working- 
class  tenements,  although  they  might  be  w  the 
hands  of  intermediate  tenants,  then  they  are 
"  dwelling-houses  to  be  inhabited  by  the  working 
class  " ;  and  the  mere  fact  that  tJie  builder  had 
no  intention  that  the  houses  should  be  occupisd 
by  persons  of  the  working  class  only,  but  that  he 
intended  them  for  occupation  by  anyone  who 
might  take  them,  does  not  prevent  wem  from 
being  "  dwelling-houses  to  be  inhabited  hy  ihs 
working  dass." 

(a>  Beported  by  W.  W.  Obb,  Seq.,  BftrriBtar-ftt-Lftir. 
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Held,  further,  with  regard  to  the  question  of 
adaptation^  that  the  proper  teat  as  to  whether  the 
houses  are  "  adapted  to  be  inhabited  "  by  persons 
of  the  working  class  is  not  whether  the  houses 
ar^  specially  adapted  for  habitation  by  persons 
of  tne  working  class  only,  but  whether  they  are, 
by  reason  of  their  structure,  substantially 
adapted  for  habitation  by  persons  who  live  in 
the  same  way  as  the  working  class  live — that  is, 
in  small  flats  or  separate  tenements  in  the  same 
house — and  who  would  be  liable  to  the  same 
danger  of  overcrowding, 

London  Oonnty  Oonnoil  v.  Davis  (77  L,  T.  Bep, 
693)  distinguished. 

Cask  stated  by  the  metropolitan  polioe  magis- 
trate sitting  at  Worship-street  Polioe-oonrt,  on 
queetions  of  law  which  arose  before  him  upon  an 
appeal  under  sect  150  of  the  London  Building 
Act  1894. 

Upon  the  hearing  of  the  appeal  before  the 
magistrate  at  the  poUoe-oourt,  the  following  facts 
were  either  proved  or  admitted  by  both  parties : — 

The  anpellant  was  the  district  surveyor  under 
the  Lonaon  Building  Act  1894  for  Whitechapel 
and  Spitalfields. 

The  respondent  was  a  builder  and  an  owner  of 
house  property. 

On  or  about  the  10th  Feb.  1902  the  respondent 
served  on  the  ai>pellant,  pursuant  to  sect.  145  of 
the  London  Buitdiug  Act  1894,  two  building 
notices. 

By  the  first  of  these  notices  the  respondent 
gave  notice  of  his  intention  to  erect  in  Spelman- 
atreei,  in  the  parish  of  St.  Mary,  Whitechapel, 
three  domestic  buildings  to  be  used  as  private 
honses,  with  shops  on  ffround  floors  and  contain- 
ing a  basement  and  four  stories  above.  The 
seoond  of  such  building  notices  was  in  respect  of 
two  domestic  buildings  to  be  used  as  private 
houses  (but  without  shops)  in  Ohicksand-street,in 
the  same  district. 

On  the  25th  Feb.  1902  the  appeUant  served 
upon  the  respondent  five  notices  of  objection 
parsnant  to  sect.  150  of  the  Act,  one  in  respect 
of  each  of  such  houses. 

The  grounds  of  objection  were  in  each  case  that 
the  proposed  buildine,  being  a  dwelling-house  to  be 
inhabited  or  adapted  to  be  inhabited  by  persons 
of  the  worlfing  class,  was  proposed  to  be  erected 
or  re- erected,  without  the  consent  of  the  London 
County  Council,  witbln  a  distance  of  20ft  from 
the  oentre  of  the  roadways  to  a  height  exceeding 
the  distance  of  the  front  or  nearest  extemiS 
walls  of  such  building  from  the  opposite  sides 
of  the  streets,  contrary  to  the  provisions  of 
sect.  13  (5)  of  the  Act,  as  amendedTby  sect.  4  of 
the  London  Building  Act  1894  (Amendment)  Act 
1898  (61  &  62  Yict.  c.  czxxvii.),  and  without  pro- 
viding an  open  space  at  the  rear  of  the  building 
in  accordance  with  the  requirements  of  sect.  41  of 
the  Act  of  1894. 

The  respondent  appealed  against  each  of  such 
notices  of  objection. 

Copies  of  the  two  building  notices  and  of  the 
notice  of  objection  were  annexed  to  and  formed 
part  of  this  case. 

The  five  houses  which  were  the  subject  of 
the  building  notices  and  objections  were  to  be 
ereoted  on  a  site  bounded  on  the  north  by  Ohick- 
sand-street,  on  the  west  by  Spelman-street,  on 
the    south   by  Little   John-street,  and   on  the 


east  by  Little  Halifax-street.  The  widths  of 
these  streets  were  as  follows:  Chicksand-street, 
about  35ft. ;  Spelman-street,  about  29ft.  6in. ; 
Little  John-street,  nearly  10ft. ;  and  Little 
Halifax-street,  lift. 

The  height  of  the  houses  was  to  be  nearly  40ft., 
and,  ther^ore,  in  the  case  of  Little  John-street 
and  Little  Halifax- street,  considerably  exceeded 
the  distance  of  the  front  wall  of  the  nouse  from 
the  opposite  side  of  the  street. 

The  magistrate  did  not  determine  whether  the 
height  was  or  was  not  excessive  in  the  cases  of 
Chicksand-street  and  Spelman-street.  All  the 
houses  were  at  less  than  the  prescribed  distance 
from  the  centre  of  the  roadways. 

On  the  10th  Feb.  1902  the  respondent  produced 
to  the  appellant  plans  of  the  basement,  ground, 
and  first  floors  of  the  houses.  Copies  of  these 
plans  were  annexed  to  the  case,  the  honses  being 
numbered  1  to  5  on  the  plans. 

Subequentlv — that  is  to  say,  on  or  before  the 
24th  Feb.  1902 — the  respondent  produced  to  the 
appellant  certain  further  plans  showing  in  pencil 
the  upper  parts  of  the  houses. 

Some  time  in  the  vear  1900  the  respondent 
acquired  the  three  blocks  of  old  houses  lying 
between  Chicksand-street  on  the  north,  Spelman- 
street  on  the  west,  Finch- street  on  the  south,  and 
Carson- street  on  the  east.  These  old  houses  were 
small  ones,  consisting  of  a  basement  and  two 
floors  above,  and,  like  most  other  houses  in  the 
immediate  neighbourhood,  were  inhabited  chiefly 
by  persons  of  the  working  class.  The  respondent 
tnen  proceeded  to  clear  the  site  preparatory  to 
rebuilding.  A  plan  showing  the  position  and 
dimensions  of  the  three  sites  and  of  the  houses 
subsequently  erected  by  the  respondent  upon  the 
latest  of  them  was  annexed  to  the  case. 

The  site  to  which  the  present  appeal  related 
was  the  smallest  of  the  three  sites  above  referred 
to.  Before  dealine  with  this  site  the  respondent 
prepared  plans  of  the  fourteen  old  houses  by 
which  it  was  occupied,  and  duly  procured  those 
plans  to  be  certified  by  the  appellant  as  district 
surveyor,  under  sect.  13,  sub-sect.  5,  of  the  Act. 

The  respondent  did  not  disclose  or  intimate  to 
the  appellant  any  change  in  the  plans  above 
referred  to  as  bavins  been  produced  to  the  appel- 
lant on  the  13th  Feb.  and  24th  Feb.  (hereinafter 
referred  to  as  the  first  set  of  plans),  but  upon  the 
hearing  before  the  magistrate  the  respondent 
product  revised  plans  embodying  certain  altera- 
tions and  stated  that  it  was  his  intention  to  erect 
the  houses  according  to  such  revised  plans.  These 
alterations  were  in  substance  that  all  five  houses 
were  to  be  built  with  shops  instead  of  only  three 
of  them,  and  that  the  basements  were  altered  so 
as  to  provide  the  air  space  required  by  sect.  41, 
sub-sect.  2,  of  the  Act ;  for  example,  in  the  case 
of  house  No.  5,  the  two  habitable  rooms  shown 
in  the  basement  were  thrown  into  one  and  one 
of  the  two  fireplaces  done  away  with,  and  in  this 
way  the  requisite  air  space  was  provided.  The 
magistrate  found,  if  necessary,  that  these  altera- 
tions were  made  with  the  object  of  bringing  these 
houses  within  the  protection  of  the  decision  in  the 
case  of  London  Cownty  Council  v.  Davis  (77  L.  T. 
Bep.  693),  and  for  the  purpose  of  providing  the 
air  space  above  referred  to. 

The  appellant  relied  upon  certain  features  of 
the  houses  as  showing  tnat  they  were  adapted 
and  intended  to  be  occupied  by  persons  of  the 
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working  class.  These  features  were,  in  the  case 
of  house  No.  1,  which  miffht  be  taken  as  an 
example,  as  follows:  (a)  The  large  number  of 
rooms — namely,  thirteen;  {b)  the  number  of 
w.c.s. — namely,  three,  being  one  in  the  basement, 
one  on  the  ground  floor,  and  one  on  the  first 
floor;  (c)  the  presence  of  what  were  called 
passage-rooms — ^that  is  to  say,  rooms  arranged  in 
pairs  so  that  the  inner  room  is  only  approached 
by  passing  through  the  outer  room,  and  thereforo 
adapted  to  be  let  together  as  a  sitting-room  and 
a  bedroom;  (d)  the  number,  namely,  three,  of 
sinks  or  basins  and  corresponding  water  taps 
—one  in  the  basement,  one  on  the  ground 
floor,  and  one  on  the  first  floor ;  {e)  the  separate 
entrance  giving  access  to  the  house  without 
passing  tlm>ugh  the  shop;  (/)  the  absence  of 
the  conveniences  usual  in  a  house  of  this  size 
intended  for  occupation  by  a  single  family — that 
is  to  say,  the  absence  of  any  coal  cellar,  pantry, 
larder,  wood  store,  scullery,  bathroom,  lavatory, 
or  hot-water  service. 

Ten  of  the  houses  above  referred  to  as  having 
been  erected  by  the  respondent  upon  the  largest 
of  the  three  sites  (oamely,  ten  houses  in  Carson- 
street)  were  substantially  similar  to  the  houses 
the  subject  of  the  appeal  (except  that  they  con- 
tained no  shops),  and  were  described  in  the 
building  notices  given  by  the  respondent  to  the 
appellant  in  respect  of  them  as  "  domestic  build- 
ings to  be  used  as  private  houses."  Each  of  these 
houses  had  been  fitted  with  three  cooking  ranges, 
one  in  each  of  the  two  basement  rooms,  and  one 
on  the  second  floor,  and  three  sinks. 

The  rospondent  produced  an  agreement,  dated 
the  10th  March  1902,  for  letting  the  house  No.  1 
to  a  Mr.  Barr  for  twenty-one  years  at  a  yearly 
rent  of  150Z.  and  a  premium  of  lOOZ.  He  also 
produced  an  agreement,  dated  the  12th  Dec. 
1901,  for  letting  house  No.  3  to  a  Mr.  Gk)ld9tein 
for  twenty- one  years  (determinable  as  therein 
provided)  at  a  yearly  ront  of  1152.  The  magis- 
trate was  not  satisfied  that  either  Mr.  Barr  or  Mr. 
Gioldstein  was  in  a  position  to  pay  the  rent  of 
his  house  without  letting  oS  some  part. 

The  immediate  neighbourhood  was  almost 
entirely  inhabited  by  persons  of  the  working  class, 
and  the  surrounding  circumstances  were  such 
that  in  aU  probability  the  houses  when  finished 
would  be  occupied  chiefly  by  persons  of  the 
working  class.  At  the  time  when  the  respondent 
gave  the  building  notices  in  respect  of  these 
houses,  he  knew  that  they  would  in  all  probability 
be  occupied  chiefly  by  persons  of  the  working 
class. 

The  houses  when  completed  would  not  be 
specially  adapted  for  inhabitation  by  persons  of 
the  working;  class  only.  They  would  be  suitable 
for  occupation  by  any  persons  living  in  a  small 
way,  whether  belonging  to  the  working  class  or 
not. 

There  is  no  definition  in  the  London  Building 
Act  1894  of  the  term  "  persons  of  the  working 
class,"  and  it  is  used  throughout  this  case  in  the 
sense  in  which  it  is  ordinarily  used  and  accepted. 

No  consent  to  the  erection  of  these  houses  was 
obtained  by  the  respondent  from  the  London 
County  Council. 

The  appellant  contended  that  the  proposed 
houses  were  dwelling-houses  to  be  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the  working 
class,  within  the  meaning  of  the  proviso  to  sab- 


sect.  5  of  sect.  13  of  the  Act,  and  that  the  build- 
ing of  them  would  therefore  be  work  done.inoon. 
travention  of  the  Act»  and  that  the  present  case 
was  distinguishable  upon  the  facts  frorn  the  case 
of  London  County  Council  v.  Dama  {ubi  «i«p.). 

The  respondent  contended  that  the  present 
case  was  governed  by  London  ComUy  Council  v. 
Davia  {ubi  sup.). 

The  magistrate  was  of  opinion  that  the  respon- 
dent had  no  intention  that  the  houses  should  be 
occupied  by  persons  of  the  working  class  only, 
but  that  he  intended  them  for  occupation  by  any. 
one  who  would  take  them.  He  was  furtner  of 
opinion  that  the  present  case  was  governed  by 
London  County  (foimcU  v.  DavU  {vSi  aup,).  He 
therefore  decided  to  disallow  the  appellant*s 
objection,  and  allow  the  appeal. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether,  upon  the  facte  above  stated, 
the  decision  of  the  magistrate  was  right  in  law. 

If  the  court  should  be  of  opinion  that  the 
magistrate's  decision  was  right  in  law,  the 
respondent's  appeal  was  to  stand  allowed;  but 
if  the  court  should  be  of  opinion  that  his  decision 
was  wrong  in  law,  the  appellant's  objection  was 
to  be  affirmed. 

The  London  Building  Act  1894  (57  &  58  Yict 
c.  ccziii.)  provides : 

Seot.  18  (1).  No  person  ahall  sreot  any  new  bnildiiig 
or  new  straotnre  or  any  part  thereof,  or  extend  any 
building  or  stmctnre  or  any  part  thereof  in  saoh  manner 
that  any  external  wall  of  any  each  bmlding  or  stnieiaro 
or  (if  there  be  a  fdreooort  or  other  epaoe  between  raob 
external  wall  and  the  roadway)  any  part  of  the  external 
fence  or  boondary  of  suoh  foreoonrt  or  other  space  shall 
without  the  consent  in  writing  of  the  oonnoil  be  in  any 
direction  at  a  distance  less  than  the  prescribed  distanos 
from  the  centre  of  the  roadway  of  any  street  or  way 
(being  a  highway).  (5)  Provided  that  where  any  person 
intends  to  alter  or  re-erect  a  boildinif  or  strootnie 
existing  either  at  the  commencement  of  this  Act  or  at 
any  time  within  seyen  years  previously  and  which  shall 
not  be  or  shall  not  have  been  in  conformity  with  the  pro- 
visions of  this  section  relating  to  new  buildings  and 
structures,  such  person  may  cause  to  be  prepared  plsns 
showing  the  extent  of  suoh  building  or  stmotnre  (or, 
in  the  event  of  suoh  building  or  structure  having  ceased 
to  exist  before  the  commencement  of  this  Act  or  having 
been  accidentally  destroyed,  the  best  plans  available 
under  all  the  circumstances  of  the  case)  and  the  extent 
of  the  forecourt  or  other  open  space  (if  any)  between 
any  external  wall  of  such  building  or  structure  and  the 
roadway,  and  may  cause  such  plans  to  be  submitted  to  the 
distriot  surveyor,  who  shall  (if  reasonably  satisfied  with 
the  evidence  of  their  accuracy)  certify  the  same  under 
his  hand,  and  suoh  certificate  shall  be  taken  to  be  eon- 
elusive  evidence  of  the  correctness  of  the  plans.  There- 
upon it  shall  be  lawful  for  suoh  person  to  alter  or  le- 
erect  such  building  or  structure,  but  so  that  no  Isod 
within  the  prescribed  distance  shall  be  oooupied  by  the 
re-erected  building  or  structure  or  the  forecourt  or 
Buck  other  open  space  as  aforesaid  (if  any)  except  thst 
which  was  occupied  within  the  prescribed  distance  by 
the  previously  existing  building,  structure,  forecourt,  or 
open  space.  .  .  .  Providedalways,  that  no  dwelling- 
house  to  be  inhabited  or  adapted  to  be  inhabited  by 
persons  of  the  working  class  shall  without  the  oonsent  <rf 
the  oonnoil  be  erected  or  re-erected  within  the  pre- 
scribed distance  to  a  height  exceeding  the  distance  of 
the  front  or  nearest  exteraal  wall  of  suoh  building  from 
the  opposite  side  of  suoh  street,  and  that  no  building  or 
structure  shall  be  converted  into  suoh  dweUing-hoase 
within  the  prescribed  distance  so  as  to  exceed  rash 
height. 
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This  proTiso  was  amended  by  seot.  4  of  the 
London  Building  Act  1894  (Amendment)  Act 
1^  (61 A  62  Yiot.  o.  cxxxvii.)  bj  snbstitating  for 
the  words  "the  prescribed  distanoe,"  wherevei 
they  oocar  in  the  proviso,  the  words  *'  a  distance 
of  twenty  feet  from  the  centre  of  the  roadway.*' 

Sect.  150.  Where  it  appears  from  the  bailding  notice 
•arred  on  the  diatriot  earyeyor  under  this  Act  that  it  ie 
piopQsed  to  erect  any  bnilding  or  stmotore  or  to  do  and 
wo^  tov  in,  or  upon  any  bnilding^  which  will  be  in  oon- 
tnyention  of  this  Act,  or  that  anything  required  by 
this  Aot  is  proposed  to  be  omitted,  the  district  snryeyor 
•bidl  serye  npon  the  boilder  or  bailding  owner  a  notice 
of  objection  to  anoh  proposed  erection,  and  in  the  event 
of  the  boilder  or  the  bailding  owner  being  dissatisfied 
with  the  decision  of  the  snryeyor  he  may  within  foorteen 
d«y8  of  the  date  of  the  notice  of  objection  appeal  to  a 
petty  sessional  conrt,  who  may  make  an  order  either 
^ffiFitiwig  the  objection  or  otherwise. 

Avory,  E.G.  (Daldy  with  him)  for  the  appel- 
lant— The  magistrate  tooic  a  wrong  view  of  the 
facts  of  the  case.  The  facts  as  set  out,  especialiv 
in  the  two  paragraphs  of  the.  case  dealing  with 
the  features  of  the  houses  to  be  erected,  and  the 
fact  that  the  immediate  neighbourhood  was 
Inmost  entirely  inhabited  by  persons  of  the  work- 
ing class,  are  conclusive  evidence  that  these 
booses  were  going  to  be  erected  under  such 
ciroumstances  that  the  intention  must  be  inferred 
that  they  were  for  persons  of  the  working  class. 
The  magistrate  has  found  not  only  that  the  imme- 
diate neighbourhood  was  almost  entirelv  inhabited 
by  persons  of  the  working  class,  but  also  that  the 
surrounding  circumstances  were  such  that  in  all 
probability  the  houses  when  finished  would  be 
occupied  by  persons  of  the  working  class.  These 
findings  snow  that  the  houses  to  be  erected 
were  "  to  be  inhabited  or  adapted  to  be  inhabited 
by  persons  of  the  working  class.*'  The  magis- 
trate says  that  the  houses  when  completed  would 
not  be  specially  adapted  for  inhabitation  by 
persons  of  the  working  class  only.  He  has  gone 
wrcng  in  thinking  that  the  houses  must  be 
specially  adapted  for  persons  of  the  working  class 
only.  That  is  a  wrong  test  to  applv.  The  real 
test  is  whether  they  are  intended  to  be  inhabited 
or  adapted  to  be  inhabited  by  persons  of  the 
working  class ;  and  in  this  case  it  is  clear  that 
the  houses  were  both  intended  to  be,  and  were 
adapted  to  be,  inhabited  by  persons  of  the  work- 
ing class.  Then  the  magistrate  finds  that  he  was 
of  opinion  that  the  respondent  had  no  intention 
that  the  houses  should  oe  occupied  by  persons  of 
the  working  class  only,  but  that  he  intended  them 
to  be  occupied  by  anyone  who  would  take  them. 
That  is  not  a  finding  of  fact  which  binds  this 
court;  it  was  merelv  the  magistrate's  view  of  the 
facts,  and  it  is  submitted  uiat  it  was  a  wrong 
yiew  to  take.  The  facts  clearly  show  that  these 
houses  when  completed  were  intended  to  be,  and 
were  adapted  to  be,  inhabited  by  persons  of  the 
workii^  class,  within  the  meaning  of  the  proviso 
in  sect  13  (5)  of  the  Act ;  and  that  the  magis- 
trate has  misdirected  himself  upon  both  points. 

Orippa^  E.O.  (CZavett  Salter  with  him)  for  the 
respondent. — ^The  questions  are  questions  of  fact 
for  the  magistrate,  and  he  has  found  them  in 
fkvonr  of  the  respondent,  and  there  was  clearly 
eyidenoe  on  which  he  could  so  find  the  facts. 
The  case  is  govemBd  by  London  CouiUy  Council 
y.  Davia  (77  L.  T.  Bep.  693).  From  that  case 
these  priDoipleB  may  to  deduced :  first,  that  at 


the  time  of  erection  it  must  be  in  the  intention 
of  the  builder  to  build  houses  for  the  working 
class ;  and,  secondly,  the  intention  must  be  that 
of  the   builder  himself   and  not  of   any  lessee 
or  sublessee.    That  has  reference  to  the  ques- 
tion   of    intention,    whether   the    houses    were 
to    be   inhabited — ^that   is,  intended   to   be  in- 
habited— by  persons  of  the  working  class.    Then 
the    second   point  is  whether  the  houses  were 
*'  iMlanted  to  be  inhabited  by  persons  of  the  work- 
ing class."    That  has  reference  to  the  structural 
adaptation  of  the  houses,  and  there  must  be  a 
structural   adaptation    of    the    houses  for    that 
purpose.    The  structure  of  the  houses  in  this 
case  is  the  same  as  in  London  County  Council  v. 
Datm  {ubi  attp.),  and  the  court  there  found — and 
ic  was  a  question  of  fact — that  the  houses  wera 
not    structurally    adapted    for    that     purpose. 
Hawkins,  J.  there  says  (at  p.  696) :  '*  It  was  quite 
true  that   the  houses  when  built  were  built  as 
shops  and  dwelling-houses.    No  one  could  doubt 
that.    .    .    .    Are  they  so  constructed  as  to  be 
adapted  to  the   habitation    of   persons  of   the 
working  class  ?    I  have  looked  in  vain  for  any- 
thing to  satisfy  me  that  they  were  adapted  for 
the  habitation  of  members  of  the  working  class 
in  an^  other  way  than  this,  that  eyery  place  may 
be  said  in  some  degree  to  be  adapted  for  the 
habitation  of  all  classes,  whether  working  class  or 
others."    Again,  he  says:   "No  doubt  they  are 
built  in  a  district  in  which  many  of  the  working 
class  locate  themselves  and  have  their  homes. 
But  there  is  only  that    There  is  no  evidence  that 
they  were  intended  for  the  working  classes  or  for 
any  particular  class.    They  appear  to  haye  been 
adapted  simply  as  shops  and  dwelling-houses," 
and  OhanneU,  J.  (at  p.  698)  deals  with  the  con- 
struction of  the  section,  and    says  that  there 
must  be  special  structural  adaptation,  and  that 
what  the  section  deals  with  **  is  the  erection  of 
the  buildings  and  not  the  use  of  them."    Applying 
these  principles  to  the  findings  in  this  case,  the 
magistrate  finds  that  "  the  houses  when  completed 
would  not  be  specially  adapted  for  inhabitation 
by  persons  of  the  working  class  only.    They  would 
be  suitable  for  occupation  by  any  persons  living 
in  a  small  way."    That  brings  this  case  exactly 
within  the  principle  of  London  County  Council  v. 
Davis  («fri  aup.).    Then  the  magistrate  says  that 
he  was  of  opinion  that  the  respondent  had  no 
intention  that  the  houses  should  be  occupied  by 
persons  of  the  working  class  only,  but  that  he 
intended  them  for  09cupation  by  anyone.     Tiie 
magistrate  found  in  his  judgment  that,  as  regards 
the  question  of  intention,  the  question  was  just 
the  same  in  the  present  case  as  in  that  case,  and 
it  is  submitted  that  he  was  right  in  holding  that 
the  case  was  governed  by  London  County  Council 
V.  DamB  (ubi  9up.), 

Avory,  K.O.  in  reply. 

Lord  Alvbbstone,  G.J. — This  case  presents 
to  my  mind  very  considerable  difficulty.  It  may 
be  said,  and  it  has  been  yery  properly  urged  by 
counsel  for  the  respondent^  that  this  is  a  finding 
of  fact  by  the  learned  magistrate,  and  that,  sub- 
ject to  what  I  am  about  to  refer  to,  being  .a  finding 
of  fact  by  him  and  there  being  evidence  in 
support  of  those  findings  of  fact,  we  ought  not  to 
interfere.  If  that  were  the  true  view  ot  the  case, 
whatever  might  be  my  own  opinion  about  the 
decision  to  which  I  should  come  upon  the  ques- 
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tions  of  fact,  I  should  not  think  that  any  farther 
action  onght  to  be  taken  in  the  case.    Bat  then  it 
is  said  that  if  those  findings  of  fact  stand,  the 
case  is  governed  by  the  case  of  London  County 
Council  Y,  Davis  {vii  sup.).    I  am  rather  inclinea 
to  think  that  that  is  so,  and  that  if  the  findings 
of  fact  are  to  be  held  to  be  findings  of  fact  not  to 
be  reviewed  by  this  court,  and  those  findings  not 
being  under  review  by  this  court,  then  the  prin- 
ciples of  law  which  are  referred  to  in  London 
County  Council  v.  Davis  {ubi  sup.)  would  apply 
to  this  case.    But  after  listening  to  the  argu- 
ments on  both  sides,  I  have  come  to  the  conclu- 
sion that  the  case  requires  further  consideration  by 
the  magistrate.    I  am  not  myself  satisfied  that  the 
magistrate  has  applied  the  proper  test  to  either  of 
the  two  questions  of  fact ;  or,  in  other  words,  it  is 
quite  possible  that  he  may  have  misdirected  himself 
with  regard  to  the  way  in  which  he  has  approached 
the  question  of  fact,  and  has  thereby  misdirected 
himself  in  law.    His  first  finding  is :  "  The  houses 
when  completed  would  not  be  specially  adapted 
for  inhabitation  by  persons  of  the  workin|^  class 
only.     They  woidd  be  suitable  for  occupation  by 
any    persons  living    in    a  small    way,  whether 
belonging  to  the  working  class  or  not."      I  must 
say  that  I  really  do  not  quite  understand  what 
that  means.    If  it  means  a  class  of  persons  who 
would  be  liable  to  overcrowding,  whose  surround- 
ings and  families  and  whose  living  would   be 
liaole  in  some  respects  to  the  overcrowding  that 
was,  no  doubt,  contemplated  by  the  Act  in  con- 
nection   with    this    legislation,    I    should    have 
doubted  whether  it  would  have  made  any  substan- 
tial   difference.      Speaking   for    myself,    I    am 
inclined  to  think  that,  on  tnis  question  of  adapta- 
tion, th^  kiad  of  question  that  ought  to  be  con- 
sidered  by    the    learned    magistrate   would  be 
whether  the  house  was  adapted  for  habitation 
by  persons  who  would  live  as  the  working  classes 
do;   that  is  to  say,  in  small  fiate   or  separate 
tenements,  all,  so  to  speak,  in  the  same  house. 
I  do  not  wish  te  appear  te  criticise  the  findings 
of  fact  too  much ;  but  I  want  to  point  out  why  [ 
cannot  help  thinking  that  if  the  magistrate  has  not 
approachea  the  question  of  adaptetion,  as  speci- 
fied by  the  statute,  exactly  from  what  I  have 
called  the  right  point  of  view,  he  may  have  gone 
wrong  in  his  application  of  the  words  of  the 
section,  "  adapted  to  be  inhabited  by  persons  of 
the  working  class,"  to  the  facte  of  this  case.    He 
has  enumerated  a  number  of  main  features  in 
one  of  the  houses,  the  large  number  of  rooms, 
for  instence,  and  the  nuxnber  of  water-closete, 
three,  which  was  in  itself  not  at  all  excessive, 
but  one  was  on  the  ground  floor,  one  in  the  base- 
ment»  and  one  on  the  first  fioor,  indicating  that 
in  such  a  locality  the  house  would  not  be  likely  to 
be  occupied  by  one  family.    Then  he  r^ers  to 
the  presence  of  the  passage-rooms,  and  to  the 
number  of  sinks,  or  basins  and  water  tops,  and 
the   absence   of   such    ordinary  domestic   con- 
veniences as  would  be  found  in  a  house  that 
would  be  let  out  for  occupation  if  the  person  was 
not  goiog  to  teke  in  lodgers.    If  the  true  view  of 
this  section  is  that  you  have  to  see  whether  the 
house  is  adapted  to  be  inhabited   by  persons 
of  the  working  class — meaning  thereby  a  class 
of   persons    wno    would   live  in  two   or   three 
rooms   and   who  would  be  likely   to  teke  two 
or  three    rooms    in    a  house    for    the    purpose 
of  doing  for  themselves  in  those   rooms,   with- 


out  having   any   connection    at   all    with    the 
rest   of    the    house — then    I    think    it    ^oite 
possible  that  the  learned  magistrate,  in  oonsider- 
mg  the  question  of  being  "  adapted  to  be  inhabited 
by  persons  of  the  working  class,"  has  excluded 
fxt>m  his  mind  some  of  the  broad  consideratioDB 
that  he  ought  to  have  considered  with  refereno* 
to  the  overcrowding   or  crowded   inhabiting  of 
houses  of  this  class.     The  words  that  he  haa 
added  on — ^namely,  *' persons  living  in  a  small 
way,  whether  belonging  to  the  working  class  or 
not " — leave  one  in  doubt  as  to  whether  he  has  pro- 
perly considered  the  question  from  the  point  of 
view  of  the  structure  oi  the  house — ^that  is,  of  the 
adaptetion  of  the  house  for  the  purpose  contem- 
plated in  the  section.   I  pass  on  to  another  finding 
of  fact,  which,  if  it  is  to  be  teken  as  binding  on 
us,  I  agree  with  counsel  for  the  respondent,  is  ooxj. 
elusive  under  the  case  of  London  County  Coundi 
V.  Davis  {ubi  sup.)  with  reference  to  the  question 
of  intention.    I  agree  with  what  has  been  said 
both  by  Hawkins,  J.  and  Ohannell,  J.  in  that  casp, 
that  the  words  "to  be  inhabited"  must  mean 
**  intended  to  be  inhabited."    Now,  the  findb^:  1 
refer  to  is:  "The  respondent  had  no  intentiou 
that  the  houses  should  be  occupied  by  persons  oC 
the  working  class  only,  but  that   he  intended 
them  for  occupation  by  anyone  who  would  teke 
them."     That  seems   to  me  to  exclude  what  1 
may  call  the  natural  consequences  of  the  way 
in  which  the  houses  would  be  occupied  as  they 
were  built  and  constructed.     If  the  respondent 
constructed  them  in  such  a  way  that  it  was  prac- 
tically certain  that  when  constructed  they  would 
only  be  inhabited  by  persons  of  the  working  class, 
then  the  fact  that  he  intended  them  for  occupa- 
tion by  anyone  who  would  teke  them,  meaning 
thereby  by  any  person  who  might  come  along 
and  who  might  be  willing  to  teke  a  particalar 
house  out  of  a  series  and  not  occupy  it  or  underlet 
it  for  the  purposes  of  the  working  classes,  would 
not  be  sufficient  to  prevent  the  houses  from  bong 
"  adapted  to  be  inhabited  by  persons  of  the  work- 
ing class."    But  coupling  that  finding,  as  I  do. 
with  the  previous  statement  in  the  case  that  the 
magistrate  did  not  think  that  either  of  the  lessees 
would  have  teken  those  houses  for  the  purposes 
of  occupation  if  they  were  not  going  to  un^rlet 
part,  it  seems  to  me  that  he  may  have  excluded 
irom  his  consideration  the  question  of  whether 
or  not  the  houses,  as  constructed  by  the  respon- 
dent, were  intended  to  be  occupied  by  persons  of 
the  working  class,  even  although  there  may  have 
been  an  intermediate  tenant.    I  am  aware  that 
there  are  certain  difficulties  in  this  Act,  but  I  do 
not  think  that  the  Act  merite  the  amount  of 
opprobrium  that  has  been  cast  upon  it,  because 
I  Know  how  difficult  it  was.    It  was  a  very  gr^ 
work  and  the  result  of  the  deliberations  of  a  great 
many  persons,  and  therefore  I  am  not  surprised 
to  find  in  such  an  Act  of  Parliament  certain 
difficulties,  and  I  only  say  that,  introduced  as  it 
was,  there  is  no  woncfer  that  there  should  be  oer- 
tein  difficulties  arising  under  it.    I  doubt  whether 
in  this  case,  applying  the  ordinary  considerations 
to  these  words,  the  learned  magistrate  has  not 
gone  too  far  in  limiting  the  scope  of  that  adapta- 
tion and  of  the  intention  which  is  indicated,  as  I 
have  said,  by  the '  introduction  by  him  of  the 
words  "  special "  and  "  only  "  with  r^ard  to  adap- 
tetion, and  by  the  word  "  only  "  wiSi  regard  to 
intention.    It  is  because  I  think  that  theleamed 
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magistrate  has  not  Boffioiently  oonaidered  those 
two  phrsaee  from  a  sufficiently  broad  standpoint 
that  I  think  there  ought  to  be  a  farther  considera- 
tion of  the  matter  by  him.  I  might  indicate  my 
view  by  putting  it  in  another  way.  I  think  he 
bai  rather  felt  himself  bound  by  the  finding  of 
facti  as  well  as  by  the  fiadin^  of  law,  in  LowUm 
Cwniy  Council  y,  DavU  {ubi  «i«p.).  I  mutit  say, 
speaking  for  myself,  that  if  I  nad  to  treat  this 
matter  as  a  question  of  fact,  on  the  facts  of  this 
case,  both  from  the  point  of  view  of  adaptation 
and  from  that  of  intention,  it  seems  to  me  to  be 
far  stronger  in  favour  of  the  view  that  these 
houses  were  intended  to  be  inhabited  and  were 
adapted  to  be  inhabited  by  persons  of  the  working 
class  than  they  were  in  London  County  Council 
?.  Dafn$  {uhi  9up,),  In  my  opinion,  therefore,  the 
case  must  go  back  to  the  learned  magistrate  for 
further  examination,  and,  if  necessary,  a  further 
finding  of  what  he  means  to  find  under  those  two 
questions  to  which  I  have  called  attention. 

Wills,  J. — I  am  of  the  same  opinion.  It  may 
Tsry  well  be  that  the  learned  magistrate  may 
arrive  at  the  same  conclusion  that  he  has  already 
arrived  at.  I  cannot,  however,  f eeline  what  I  have 
felt  for  a  considerable  time  during  the  argument, 
but  say  that,  apparently,  he  has  put  t(x>  much 
stress  on  that  word  *'  only  **  in  both  branches  of 
the  matters  for  his  consideration,  both  with  regard 
to  adaptation  and  with  regard  to  intention.  With 
regard  to  adaptation,  it  seems  to  me  that  it  is 
difficult  to  say  that  it  is  necessary  that  these 
houses  should  be  adapted  only  to  persons  of  the 
working  class,  if  they  are  adapted  substantially 
for  persons  who  are  liable  to  the  same  difficulties 
in  respcK^t  to  overcrowding,  and  who  in  that  sense 
belong  to  the  same  class  as  the  working  class. 
Then,  with  regard  to  the  question  of  intention,  I 
cannot  help  thinking  that  what  the  learned 
magistrate  means  is  that  the  person  who  built,  or 
was  intending  to  build,  these  houses  was  in- 
different  as  to  who  would  be  his  tenants  so  long 
as  he  could  let  the  houses,  but  that  their  ultimate 
destination,  in  whosesoever  hands  they  were,  was 
that  they  were  to  become  working-class  tene- 
ments, or  were  to  be  occupied  by  persons  of  the 
working  class,  because  he  has  found  in  terms  that 
m  all  probability  the  houses,  when  finished,  would 
be  occupied  chiefly  by  persons  of  the  working 
class,  i  think  the  respondent  knew  that,  and  the 
magistrate  has  so  found  in  the  same  paragraph 
of  Uke  case,  as  he  finds  :  '*  At  the  time  when  the 
respondent  gave  the  building  notices  in  respect 
of  these  houses  he  knew  that  they  would  in  all 
probability  be  occupied  chiefly  by  persons  of  the 
working  clsas.*'  If  the  respondent  meant  that,  it 
is  difficult  to  say  he  did  not  contemplate  it.  He 
intended  that  the  houses  should  be  occupied  by 
persons  of  the  working  class;  therefore  he  in- 
tended them  for  persons  of  the  working  class. 

Ohanksll,  J. — I  agree,  but  I  prefer  to  base 
my  decision  upon  the  ground  that  the  paragraph 
of  the  case  as  to  the  adaptation  of  the  houses 
when  completed  for  inhabitation  by  persons  of 
the  working  class  only  is  not  satisfactory,  and  it 
does  not  seem  to  me  to  bring  the  case  within 
what  I  personally  think  I  meant,  and  what  I  think 
my  brother  Hawkins  also  meant,  in  the  case 
which  has  been  referred  to  of  London  County 
CcuncU  V.  Davia  (ubi  supJ),  In  that  case  there 
was  a.  finding  (as  appears  at  p.  6d4)  that  the 


construction  of  the  house  *'  was  that  of  a  shop  in 
front  upon  the  ground  floor  with  living  rooms 
behind  it.  The  rooms  upon  the  upper  floors  were 
fitted  with  ordinary  grates,  and  the  water  and 
sanitary  arrangemente  were  placed  in  the  ordi- 
nary positions.  Upon  that  i,  in  stating  my  view 
of  the  facts,  said  (at  p.  698) :  "  In  this  particular 
case  it  seems  to  me  that,  having  regard  to  the 
fact  of  the  shops  being  there,  the  natural  thing 
for  which  that  dwelling-house  was  adapted  for  is 
the  ute  of  a  man  who  takes  the  shop  and  his 
family.  It  is  at  any  rate  not  too  large ;  there  is 
nothing  in  it  to  indicate  anything  to  the  contrary. 
That  being  so,  it  does  not  come  within  '  adapted 
to  k>e  inhabited.'"  The  inference  drawn  tnere 
from  the  facts  was  that  it  was  a  place  adapted  for 
occupation  by  one  family — the  shopkeeper,  who 
kept  the  shop,  and  his  family.  In  the  pi'esent 
case  the  learned  magistrate  apparently  has  found, 
and,  on  the  facts  that  he  has  set  out,  has  reason- 
ably found,  that  this  house  was  specially  adapted 
in  its  construction  for  separate  occupations, 
occupations  of  persons  living  in  a  small  way,  by 
whicn  I  suppose  he  means  persons  living  in 
some  apartments  or  a  suite  of  apartments,  but 
whether  those  persons,  so  living  in  a  small  way, 
belong  to  the  working  class  is  another  thing. 
Then  he  proceeds  to  tell  us  what  he  thinks  is 
meant  by  the  words  "  the  working  class  " — ^namely, 
that  it  is  need  in  the  sense  in  which  the  words 
are  ordinarily  used.  If  he  meant  to  find  that 
those  buildings  were  specially  adapted  in  their 
construction  n)r  occupation  as  small  dwellings — 
not  that  the  shop  and  the  rooms  above  it  were  to 
be  occupied  together — but  that  they  were  specially 
adapted  to  the  other  purpose,  i  should  have 
thought  that  he  had  found  facts  which  would 
bring  the  houses  within  this  provision,  because  I 
do  not  see,  as  I  said  on  the  former  occasion,  that 
a  room  is  specially  adapted  for  a  man  belonging 
to  the  working  class,  as  distinguished  from  a 
clerk,  or  any  person  of  small  means,  but  earning 
his  own  living  in  any  way.  The  words  must 
mean,  I  think,  that  the  house  is  so  adapted  for 
separate  dwellings  as  that  it  is  likely  that  a  large 
number  of  persons  would  be  living  in  the  house, 
and,  if  so,  it  comes  within  the  mischief  of  the  Act. 

Appeal  allowed.  Case  remitted  to  the  magis- 
traie  for  further  eonnderation,  with  libertAf 
for  him  to  take  further  evidence  if  desired. 

Solicitor  for  the  appellant,  W,  A,  Bkudand. 
Solicitors  for  the  respondent.  Woodcock  Byland, 
and  Parker, 


May  22,  25,  and  28, 1903. 

(Before    Lord   Alyebstonb,    O.J.    and 
Ghaknell,  J.) 

Rbx  v.  Bebb;   Rex  v,  Mayob  of  Ealino.  (a) 

Municipal  corporation  —  Borough  councillor  — 
Election  —  Bankruptcy — Disqualification — Bis- 
qualification  by  bankruptcy  existing  at  time  of 
election — ** Holding"  the  office  of  cowndllor — 
— Mandamus  —  Quo  warranto  —  Mode  of  ques^ 
tioning  right  to  "  hold  '*  office — Mtmidpal  Cor^ 
poraHons  Act  1882  (45  <l^  46  Vict.  c.  5<}),  ss.  12, 
39,  S7—Bankruptey  Act  1883  (46  &  47  Vict, 
c.  52),  s.  32. 

A  person  who  at  the  date  of  his  election  as  a  coun^ 
(a)  Beported  by  W.  W.  Oaa,  Esq.,  BaRlaler-ftt>I*w. 
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ciUor  for  a  borough  wnder  the  Municipal  Cor- 
poraHona  Act  1882  is  wider  disqualification  by 
reason  of  hie  bankruptcy,  is  diequaliiied  und&r 
sect.  32  of  the  Bankruptcy  Act  1883  for  "  hold- 
Ing ''  the  office  of  coiMciUor  ae  well  as  for  being 
elected  to  it  or  exercising  it,  and  his  right  to 
**hold**  the  office,  as  distinguished  from  his 
right  to  be  elected  to  it  or  to  exercise  it,  may 
still  be  questioned  by  a/n  information  in  the 
nature  of  a  quo  warranto,  notwithstanding  the 
provision  in  sect,  87  of  the  Municipal  Corpora- 
tions  Act  1882  that  where  the  person  whose 
election  is  questioned  was  at  the  tims  of  the 
election  disqualified,  the  election  cannot  be  ques- 
tioned except  by  elecHon  petition. 

Sect,  32  of  the  Bankruptcy  Act  1883  applies  to  the 
case  of  a  bankruptcy  occu^rring  before  the 
election. 

In  such  case  as  the  offi^ce  is  de  facto  full,  a  man- 
damus to  the  mayor  to  elect  to  the  office  will  not 
lie,  and  the  proper  remedy  is  by  qno  warranto. 

Bulb  nisi  for  an  information  in  the  nature  of  a 
quo  warranto,  calline  on  one  Geor^  Jeffrey  Beer 
to  show  by  what  auSiority  he  claimed  to  exercise 
the  office  of  councillor  for  the  borough  of  Ealing, 
in  the  county  of  Middlesex,  for  the  Gastlebar 
ward  in  that  borough,  npon  the  ground  that  he 
was  at  the  time  of  his  election  and  still  is  dis- 
qualified from  being  elected  to,  or  holding,  or 
exercising  the  office  of  councillor,  under  and  by 
virtue  of  sect.  32  of  the  Bankruptcy  Act  1883,  by 
reason  of  his  having  been  adjudged  bankrupt 
before  the  date  of  the  election,  which  disqualifi- 
cation had  not  ceased  or  been  removed. 

The  application  was  made  at  the  instance  of 
one  Mr.  Arthur  Tver  and  five  others,  each  of 
whom  was  an  alderman  and  burgess  of  the 
borough  of  Ealing,  which  was  a  municipal 
borough  to  which  the  Municipal  Corporations 
Act  1^2  applies. 

On  the  27th  April  1899  the  respondent,  Georse 
Jeffrey  Beer,  was  adjudged  bankrupt.  On  the 
12th  June  1899  he  applied  to  the  court  for  his 
order  of  discharge  from  his  bankruptcv,  and  the 
court,  by  an  order  dated  the  12th  July  1899, 
suspended  his  discharge  for  a  period  of  two  years 
and  six  months  as  from  that  date,  and  ordered 
that  it  should  take  effect  as  from  the  12th  Jan. 

1902,  on  the  grounds  therein  specified. 

By  the  Bankruptcy  Act  1883,  s.  32,  sub-s.  1, 
where  a  debtor  is  adjudged  bankrupt  he  is,  sub- 
ject to  the  provisions  of  the  Act,  disqualified  for 
.  .  .  (d)  being  elected  to  or  holding  or  exer- 
cising the  office  of  mayor,  aldei*man,  or  councillor  ; 
but  by  sub-sect.  2  the  disqualification  shall  be 
removed  and  cease  if  and  wnen  (a)  the  adjudica- 
tion of  bankruptcy  is  annulled ;  or  (6)  he  obtains 
from  the  court  his  discharge  with  a  certificate 
that  his  bankruptcy  was  caused  by  misfortune 
without  any  misconduct  on  his  part;  and  the 
court  may  grant  or  withhold  such  certificate  as  it 
thinks  fit. 

The  respondent  had  not  got  a  certificate  under 
this  sub-section;  and  it  appeared  from  the  affi- 
davits that,  on  search  being  made  on  the  21st  Jan. 

1903,  the  bankruptcy  had  not  then  been  annulled. 

On  the  12th  Jan.  1902  the  order  for  the  respon- 
dent's discharge  from  his  bankruptcy  took  effect. 

On  the  Ist  Nov.  1902  an  ordinary  election  of 
councillors  for  the  borough  of  Ealing  was  held  at 
which  the  respondent  (Beer)  was  proposed  and 


seconded  for  the  office  (of  conncnllor,  and  he  was 
dechuned  by  the  returning  officer  to  have  been 
duly  elected. 

At  the  date  of  his  election  the  respondent  was 
disqualified  for  being  elected  a  ooonoillor  bv 
virtue  of  sect.  32  (1)  of  the  Bankruptcy  Act  1883, 
by  reason  of  having  been  adjudged  oankrupt  and 
the  adjudication  had  not  been  annalled,  ndther 
had  he  obtained  a  certificate  under  sub-sect  2  (b.), 
nor  had  five  years  elapsed  from  the  date  of  his 
discharge  under  sect  9  of  the  Bankruptcy  Act 
1890. 

The  fact  of  his  bankruptcy  was  not  known  at 
the  time  of  the  election  and  did  not  become  known 
until  at  a  meeting  of  the  council  of  the  29th  Nor. 
a  question  was  put  to  the  mayor  in  reference  to 
the  matter. 

On  the  28th  Jan.  1903  a  rule  for  a  mandamut 
was  obtained  at  the  instance  of  certain  burgettes 
and  aldermen  of  the  borough,  directed  to  the 
Mayor  of  Ealing  commanding  him  on  a  day  to  be 
appointed  b^  the  court  to  proceed  to  the  election 
of  a  councillor  for  the  Castlebar  ward  of  the 
borough. 

The  ground  of  the  application  was  that  at  the 
election  of  councillors  tor  the  borough  held  on 
the  1st  Nov.  1902,  the  candidate  who  was  pro- 
posed under  the  name  of  Qeorge  Beer  for  election 
as  a  councillor  for  the  Gastlebar  ward  was  dis- 
qualified for  election  to,  or  holding,  or  exercising; 
tne  office  of  a  councillor  by  reason  of  his  havin^r 
been  adjudged  bankrupt,  which  disoualificationhad 
not  ceased  or  been  removed,  and  tnat  no  election 
of  a  councillor  for  the  ward  had  therefore  been 
held  within  the  time  prescribed  by  the  Municipal 
Corporations  Act  1882. 

When  this  rule  for  a  mandamus  came  on  for 
argument  on  the  25th  May  1903,  the  court  (Lord 
Alverstone,  G.J.,  Wills  and  Ghannell,  JJ.)  in- 
timated that  in  their  opinion  the  matter  was  one 
for  a  rule  for  a  qiu)  warra/ntot  rather  than  for 
a  mandamus. 

The  Bankruptcy  Act  1883  (46  &  47  Yiot  c  52) 
provides : 

Seot.  32  (1).  Where  a  debtor  ia  adjudged  bankrapt  be 
shall,  aabjeot  to  the  proviatona  of  this  Act^  be  di^naUfied 
for — (d)  being  elected  to  or  holding  or  exeratBiDg  the 
offioe  of  mayor,  alderman,  or  ooonoillor.  (2)  The  dis- 
qoalifioationa  to  whioh  a  bankrapt  ia  aabject  under  tiiis 
aeotion  ahall  be  removed  and  oeaae  if  and  when — (a) 
tbe  adjadioation  of  bankraptoy  againat  him  ia  annulled ; 
or  (b)  he  obtains  from  the  oonrt  hia  diaoharge  with  a 
certificate  to  the  effect  that  hia  bankrnptoy  waa  caased 
by  misfortane  withoat  any  miaoonduoton  hia  part.  The 
oonrt  may  grant  or  widihold  anoh  oertifioate  as  it 
thinks  fit,  bat  any  refaial  of  anoh  oertifioate  ahall  be 
aabjeot  to  appeal. 

The  Bankruptcy  Act  1890  (53  &  54  Yiot  c.  71) 
provides  : 

Sect.  9.  No  diiqaalifioation  ariaing  by  virtae  of 
aeotion  thirty -two  of  the  principal  Aot  ahall  exceed  a 
period  of  five  yeara  from  the  date  of  any  diaofaarfe  whioh 
may  have  been,  or  may  hereafter  be,  granted  vnder  sad 
by  virtae  of  the  principal  Aot,  or  of  this  Aot.  It  it 
hereby  declared  that  the  diaqnaUfioatiaoBa  ariaing  by 
virtae  of  the  aaid  aeotion  indnde  diaqoalifioalum  for 
being  elected  to,  or  holding  or  exeoating  the  offioe  ol  a 
member  of  a  ooonty  coanoiL. 

The  Municipal  Oorporations  Act  1882  (45  &  46 
Vict.  c.  50)  provides  : 

Seot.  12  (1).  A  person  ahall  be  diaqoalified  for  bebg 
elected  and  for  being  a  ooanoillor  if  and  while  he— (a) 
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la  Ml  •leoiiTe  axiditor  or  a  leTiiing  tMoeior,  or  holds 
any  office  or  plaoo  of  profit,  other  than  that  of  mayor 
or  aheriify  In  the  ipift  or  disposal  of  the  ooonoil;  or 
(6)  le  in  holy  orders,  or  the  regular  minister  of  a 
dissenting  congregation  ;  or  (e)  has  direotl;  or  indirectly , 
hy  himself  or  his  partner,  any  share  or  interest  in  any 
oontraot  or  employment  with,  hy,  or  on  behalf  of  the 
eonndl. 

Sect.  39  (1).  If  the  mayor,  or  an  alderman  or 
ooonoiUor — (a)  Is  declared  bankrupt,  or  compounds  by 
deed  with  his  creditors,  or  makes  an  arrangement  or 
composition  with  his  creditors,  nnder  the  Bankruptcy 
Aot  1869,  by  deed  or  otherwise,  or  (b)  is  (except  in 
case  of  illness)  continnoosly  absent  from  the  borough, 
beittg  mayor,  for  more  than  two  months,  or,  being  alder- 
man or  councillor,  for  more  than  six  months,  he  shall 
thereupon  immediately  become  disqualified  and  shall 
oeaee  to  hold  the  oflloe.  (2)  In  any  such  event  the  council 
shall  forthwith  declare  the  office  to  be  vacant,  ani 
signify  the  same  by  notice  signed  by  three  members  of 
the  oounoil,  and  countersigned  by  the  town  clerk,  and 
fixed  on  the  townhaU,  and  the  office  shall  thereupon 
beoome  vacant.  (8)  Where  a  person  becomes  so 
disqualified  by  being  declared  bankrupt,  or  compounding, 
or  making  an  arrangement  or  composition  as  aforesaid, 
the  disqualification,  as  regards  subsequent  elections, 
shall,  in  oase  of  bankruptcy,  cease  on  his  obtaining  his 
order  of  discharge,  and  shall,  in  case  of  a  compounding 
or  oomposition  as  aforesaid,  cease  on  payment  of  his 
debts  in  full,  and  shall,  in  oase  of  an  arraogement  as 
aforesaid,  cease  on  his  obtaining  his  certificate  of  dis- 
ebargB. 

Scot.  73.  Eveiy  municipal  election  not  called  in 
queition  within  twelve  BMmths  tdtw  the  election, 
either  by  election  petition  or  hj  information  in  the 
nature  of  a  quo  warranto,  shall  be  deemed  to  have  been 
to  all  intents  a  good  and  valid  election. 

Seot.  87  (1).  A  municipal  election  may  be  questioned 
by  an  election  petition  on  the  ground — (c)  That  the 
person  whose  election  is  questioned  was  at  the  time  of 
the  election  disqualified.  (2)  A  municipal  election  shall 
not  be  questioned  on  any  of  those  grounds  except  by  an 
sleotlon  petition. 

Seot  88  (4).  It  [that  is,  an  election  petition]  shaU  be 
presented  within  twenty-one  days  after  the  day  on  which 
the  eleotiou  was  held.    .    .    . 

Seot.  225  (1).  An  apptioation  for  an  information  in 
the  nature  of  a  quo  warranto  against  any  person  claim- 
ing to  hold  a  corporate  office,  shall  not  be  made  after 
the  expiration  of  twelve  months  from  the  time  when  he 
beoame  disqualified  after  eleotion. 

Mav  22  and  25. — LoehnU  (Daneikwerts,  E.G. 
wiih  him)  showed  oaaae  against  the  role  for  a 
mandamuB,  and  contended  that  as  the  office  was 
de  faeio  fall,  the  only  way  to  question  the  matter 
was  b^  eleotion  petition  under  seot.  87  of  the 
Municipal  Corporations  Aot  1882,  and  that 
mandamus  to  oxder  the  mayor  to  hold  an  election 
was  therefore  not  applicable  to  the  oase. 

Macmorran,  E.G.  (B,  Cunningham  Olen  with 
him)  for  the  applicants  in  support  of  the  rule  for 
maindamtu. 

BrydgsM  for  the  Mayor  of  Ealing. 

During  the  arguments  the  court  (Lord  Alver- 
stone,  G.J.,  WiUs  and  Ghalkmell,  JJ.)  intimated 
an  opinion  that  as  the  office  was  de  facto  full, 
a  mandamus  to  elect  to  the  office  was  not  the 
proper  procedure,  and  they  then  granted  a  rule 
for  a  quo  WMiranto, 

Danekwerts^  K.G.  ILoshnis  with  him)  showed 
caose  against  the  rule  for  quo  warranto, — The 
proceeding  by  ^rtio  warranto  is  not  applicable  in 
thie  case.  The  disqualification  by  oankruptcy 
enated  at  the  time  of  the  eleotion^  and  thbre- 

Mao.  Gab.— Yol.  XXL 


fore  sect  87  (1)  of  the  Municipal  Gorporations 
Act  1882  appHes,  which  says  tnat  a  municipal 
election  may  be  questioned  by  an  election  petition 
on  the  ground  (c)  that  the  person  was  at  tne  time 
of  the  election  disqualified,  and,  by  sub- sect.  2,  it 
cannot  be  questioned  except  by  an  election 
petition.  The  proceeding  by  election  petition  is 
therefore  substituted  for  the  old  procedure  by 
quo  warranto.  By  seot  89  of  the  Aot  of  1882,  if 
a  councillor  is  declared  bankrupt  or  compounds 
with  his  creditors,  then  he  immediately  becomes 
disqualified  and  ceases  to  hold  office,  and  it  is 
then  the  duty  of  the  council  to  declare  the  office 
to  be  vacant  That  refers  to  subsequent  dis- 
qualification— ^that  is,  one  which  did  not  exist  at 
tbe  time  of  the  election.  In  Harduncke  v.  Brown 
(28  L.  T.  Bep.  502 ;  L.  Bep.  8  G.  P.  406)  it  was 
held  that  a  town  councillor  who  while  he  was 
councillor  had  compounded  with  his  creditors 
had  thereby  ceased  to  hold  the  office,  and  that 
the  council  ought  then  to  have  declared  the  office 
vacant,  and  that  the  person  so  disqualified  could 
not  be  re-elected  until  he  had  paid  his  creditors 
in  f  ulL  Under  the  Municipal  Gorporations  Act 
1882  the  disqualifications  for  being  elected  a 
councillor  are  set  out  in  sect  12  of  that  Act,  and 
bankruptcy  is  not  one  of  them.  Nor  was  it  a  dis- 
qualification under  the  Municipal  Gorporations 
Act  183J^.  If  the  electors  chose  to  elect  a  bank- 
rupt as  a  councillor  they  could  do  so ;  but  if  a 
councnllor  became  bankrupt  after  election  his 
seat  became  vacant,  and  it  was  the  duty  of 
the  council  to  declare  the  office  vacant  That  dis- 
qualification continued  during  the  whole  continu- 
ance  of  ^e  bankruptcy  until  certain  things 
happened — ^namely,  until  the  bankrupt  had  got  a 
certificate  or  had  paid  his  creditors  in  full: 
(sect  32  (2)  of  the  Bankruptcy  Act  1883).  There 
is  no  real  difference  between  being  dis(jualified  for 
being  elected  and  disqualified  for  holding  or  exer- 
cising the  office,  so  that  if  a  person  were  not 
disqiudified  for  being  elected  he  would  not  be 
disqualified  for  holding  or  exercising  the  office. 
The  next  question  is  what  is  the  effect  of  sect  87 
of  the  Act  of  1882  with  respect  to  quo  warranto. 
It  is  submitted  that  if  the  disqualification  existed 
at  the  time  of  election,  then  tne  effect  of  sect.  87 
is  that  the  election  can  only  be  questioned  by 
election  petition.  Sub- sect.  2  says  m  terms  that 
the  election  shall  not  be  questioned  on  any  of  the 
grounds  there  specified  ''except  by  an  eleotion 
petition."  In  Meg,  v.  Mayor  of  Welchpool  (35 
L.  T.  Bep.  594),  under  similar  circumstancas, 
where  a  town  councillor  had  filed  a  petition  for 
liquidation  and  the  disqualification  continued,  the 
court  said  tbe  only  way  of  questioninff  the 
election  was  by  quo  warranto  under  the  old  law, 
and  now  since  the  Municipal  Gorporations  Act 
1882  by  election  petition.  Two  things  appear  by 
that  case :  first,  that  the  election  in  such  a  case 
could  not  be  questioned  by  mandamus;  and, 
secondly,  that  the  only  way  of  dealing  with  it  was 
by  quo  warranto  un^Ier  the  old  law,  and  now  by 
elecfcion  petition,  which  supersedes  the  remedy  by 

r  warranto:  (see  per  Kelly,  G.B.,  at  p.  598). 
Beg,  V.  Morton  (65  L.  T.  Bep.  611;  (1892) 
1  Q.  B.  39),  Smith,  J.,  in  delivering  the  judgment 
of  the  court  (Mathew  and  Smith,  JJ.),  said: 
"  It  is,  however,  clear  that  proceedinffs  by  way  of 
quo  warranto  are  abolished  by  the  87th  section 
of  the  Act  of  1882,  in  cases  which  come  within 
that  section ;  or,  in  other  words,  where  a  petition 
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will  lie,  quo  vxurranto  will  not."  The  language 
of  Lord  Kalsbury,  L.O.  and  the  other  learned 
Lords  in  Pritchard  ▼.  Mayor  of  Bangor  (58  L.  T. 
Bep.  502;  13  App.  Gas.  241)  shows  that  where 
sect.  87  applies  yon  cannot  question  an  election 
except  bj  election  petition,  and  therefore  not  by 
quo  warranto.  Therefore  it  is  submitted  that  the 
remedy  by  quo  warranto  cannot  be  resorted  to 
in  respect  of  any  disqmilification  existing  at  the 
time  of  the  election.    Me  also  referred  to 

Db  8ouza  T.   Cohden,  65  L.  T.  Bep.  130;  (1891) 
1  Q.  B.  687. 

Macmorran,  K.G.  {B,  Cunningham  Olen  with 
him)  for  the  applicants  in  support  of  the  rule- 
Before  the  Bankruptcy  Act  1^83  bankruptcy  was 
not  a  disqualification  for  being  elected  a  coun- 
cillor. Il'nder  the  section  in  the  Municipal  Cor- 
porations Act  1835,  corresponding  with  sect.  39 
of  the  Act  of  1882,  bankruptcy  was  not  a  dis- 
qualification for  being  elected  a  councillor  and 
holding  the  office,  but  if  a  councillor  became 
bankrupt  after  election  it  was  a  disqualification : 
Bm  ▼.  OhiUy,  5  A.  &  £.  609. 

At  the  time  of  the  passing  of  the  Municipal 
Oorporations  Act  1882,  bankruptcy  was  not  a 
disqualification  for  being  elected  a  councillor; 
that  disqualification  did  not  come  into  existence 
until  the  Bankruptcy  Act  1883.  We  are  there- 
fore entitled  to  look  at  the  Bankrupt^  Act  1883 
to  see  what  the  real  scope  of  it  is.  It  declares 
in  sect.  32  that  a  bankrupt  shall  be  disqualified 
for  being  elected  to  or  holding  or  exercising 
the  office  of  councillor.  That  provision  is  new, 
as  the  Act  of  1882  did  not  prevent  him  from  being 
elected ;  and  he  is  to  be  disqualified  not  only  for 
being  elected,  but  also  for  holding  or  exercising 
the  office.  The  question  turns  upon  what  is  the 
disqualification  created  by  that  section  of  the 
Bankruptcy  Act  1883.  It  creates  a  disqualifica- 
tion in  respect  of  the  holding  an  office,  and  a 
person  may  hold  an  office  although  disqualified 
for  election  to  it : 

De  8ouea  ▼.  Cohden  (ubi  sup*). 

If  a  person  is  disqualified  for  election,  then  his 
election  may  be  questioned  by  election  petition 
under  sect.  o7  of  tne  Municipal  Corporations  Act 
1882 ;  but  it  must  be  so  questioned  within  twenty- 
one  days  (sect.  88,  sub-sect  4),  and  if  it  is  not 
questioned  within  twenty-one  days  then  the 
councillor  holds  the  office  unless,  besides  being  dis- 
qualified for  election,  he  is  also  disqualified  for 
holding  or  exercising  the  office.  If  he  is  so  dis- 
qualified, then  he  must  first  be  ousted  from  the 
office  before  an  election  can  be  held,  and  the  pro- 
cedure by  quo  warranto  is  the  proper  remedy  in 
such  a  case : 

Beg,  ▼.  Chester  Corporation,  26  L.  T.  Ben.  O.  S.  71 ; 

25L.  J.  61.Q.  B.;  • 

Beg,  ▼.  Mayor  of  WeUhpool  (ubi  «up.). 

This  procedure  hj  quo  warranto  has  not  been 
taken  away  by  sect  8/  of  the  Municipal  Corpora- 
tions Act  1882,  except  in  those  cases  which  come 
under  that  section— that  is^  cases  where  the  elec- 
tion, as  distinguished  from  the  holding  or  exer- 
cising the  office,  is  ouestioned.  Sect.  87  (2)  has 
reference  to  disqualincations  existing  at  the  time 
that  A.ct  of  1882  was  passed,  and  the  provisions 
of  the  section  ought  not  to  be  extended  to  dis- 
qualifications created  subsequently.  At  the  time 
tnat  Act  was  passed  bankruptcy  was  not  a  dis- 


qualification for  being  elected  to  the  office,  as 
distinct  from  the  holding  or  exercising  the  office. 
Therefore  quo  warranto  is  still  the  proper  method 
of  proceeding  in  this  case. 

DanckwerU^  K.C.  was  allowed  to  reply. 

Lord  Alybbstonb,  C.J. — This  case  is  one  of 
considerable  interest  and  also    of   considerable 
difficulty.    The  first  rule  took  the  form  of  a  man- 
damuB  calling  upon  the  mayor  to  hold  an  election. 
The  objection  was  urged  against  that  rule,  by 
counsel  showing  cause  against  it,  that  the  office 
was  full,  and  that  no  election  could  be  held,  and 
that  by  sect  87  of  the  Municipal  Corporations 
Act  1882  the  only  way  to  question  it  was  hj 
election  petition.     When  I  heard  the  argumeoU 
of  counsel  and  consulted  the  authorities  I  was 
satisfied  that  a  mandamu*  would  not  lie,  and  that, 
so  far  as  the  local  authority  were  concerned,  the 
rule  for  a  mandamus  should  be  discharged.    Then 
it  occurred  to  us  that,  if  that  were  so,  an  extra- 
ordinary state  of  things  might  arise.     It  was 
argued  that  by  sect.  87  of  Uie  Municipal  Cor- 
porations Act   1882   the  only  remedy  was  by 
election  petition,  and  that  by  sect  88  an  election 
petition  nad  to  be  presented  within  twenty-<nie 
days  after  the  day  on  which  the  election  was  held, 
and  that  after  that  day  the  constituents  of  the 
respondent  would   be    unrepresented.      In  this 
difficulty  it  seemed  to  us  open  to  argument  that  a 
quo  warranto  might  lie,  although  some  of  the 
matters  which  can  be  raised  on  the  quo  warranU 
might  have  been  raised  on  an  election  petition. 
Upon  consideration  I  have  come  to  the  conclusion 
that  the  remedy  by  quo  warranto  is  not  taken 
away  by  the  course  of  the  legislation  on  this 
matter.    It  is  to  be  observed  that  there  is  a 
difference  between  beinr  disqualified  for  being 
elected  to  the  office,  and  being  disqualified  for 
holding   or   exercising   the   office    after    being 
elected  to  it,  though  certain  disqualifications  are 
common  to  both.    Thus  by  sect.  12  of  the  Moni- 
cipal  Corporations  Act  1^2  a  person  is  disqna- 
Hned  "  for  being  elected  and  for  being  a  conn- 
ciUor"  by  reason  of  his  holding  certain  ofiBoee 
and   having  certain  interests  therein  specified. 
Then  there  is  a  special  provision  dealing  with 
bankruptcy.    Sect.  39  provides  that  if  the  mayor, 
or  alderman,  or  councillor,  is  declared  baokmpt, 
then  he  immediately  becomes  disqualified  and 
ceases  to  hold  the  office.    It  might  be  contended 
that  that  section  disqualified  a  person,  who  was 
at  the  time  of  election  a  bankrupt,  for  being 
elected  as  a  councillor,  as  well  as  for  holding 
office.    It  is,  however,  not  necessary  to  decide  that 
question.    In  my  opinion  the  section  noints  to 
bankruptcy  occurring  after  election,  and  I  accept 
the  position  that  that  section — sect  39— applies 
to  the  case  of  a  mayor,  alderman,  or  councillor 
becoming  bankrupt  after  Section.    The  series  of 
sections  —  sects.  39   to  42  —  deal  with   persons 
acting  in  the  office  who  are  disqualified.    Sect  41 
imposes  penalties  on  a  person  acting  in  an  offioe 
if  unqualified,  or  after  having  become  disqua- 
lified, though  sect.  42  renders  valid  the  acts  of  a 
person  acting  in  an  office  while  disqualified.    We 
find,  therefore,  a  clear  distinction  between  being 
disqualified  for  being  elected  and  for  holding  or 
exercising  the  office.    Then  we  come  to  sect  87, 
which  is  the  section  on  which  the  main  argument 
in  the  case  was  founded.    That  section  enacts 
that  a  municipal  ekeotion  may  be  questioned  on 
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oertun  groanda,  amongst  which  is  the  ground 
that  the  person  was  at  the  time  of  the  election 
disqualified,  and  then  follow  the  words  which 
give  rise  to  the  difficulty  that  a  municipal 
Section  shall  not  be  questioned  on  any  of 
those  grounds  except  by  an  election  petition. 
MandamuB  certainly  has  oeen  taken  away  for  the 
purpose  of  raising  any  of  the  grounds  specified 
in  that  section,  and  such  grounds  can  only  be 
brought  forward  by  an  election  petition.  I  think 
that  the  contention  for  the  respondent  that  a 
disqualification  making  the  election  void  can 
only  be  urged  by  an  election  petition  is  well 
founded;  and,  though  the  remedy  by  qtio  war- 
rafUo  has  to  that  extent  been  taken  away,  yet  the 
language  of  sect.  225  (1),  that  an  application  for  a 
quo  warranto  against  a  person  claming  to  hold 
a  corporate  office  shall  not  be  made  after  twelve 
montns  from  the  time  of  disqualification  after 
election,  and  the  language  of  sect.  73  show  that 
for  some  pui^poses  the  remedy  by  a  quo  warranto 
was  contemplated.  Under  these  circumstances, 
we  have  to  oonsidf>r  whether  or  not  the  remedy 
by  qtuf  warranto  is  taken  away  by  sect.  87  in  the 
case  where  a  person  is  holding  an  office  or  is  in  an 
office,  who  is  disqualified  for  holding  the  office  or 
for  "  being  '*  in  the  office  iu  the  words  of  sect.  12, 
as  distinguished  from  beini;  disqualified  for  beinff 
elected  to  the  office,  and  where  the  election  itself 
is  not  questioned  upon  any  ground  of  the  person 
being  disqualified  to  be  elected  to  the  office.  The 
question  is  whether  in  such  a  ca«e  as  that  the  old 
procedure  bjr  quo  warranto  is  taken  away  and  an 
election  petition  substituted.  I  think  the  pro- 
oedure  by  quo  warranto  is  not  taken  away  in  such 
a  case.  As  I  read  the  judgments  in  the  case  of 
Meg.  T.  Chester  Corporation  (ubi  sup.),  they  bear 
out  that  view.  It  was  there  said  by  Coleridge,  J. 
— and  approved  of  and  cited  by  Kelly,  O.B.  in 
Reg.  Y,  Mayor  of  Welchpool  (35  L.  T.  Rep.,  at 

{>.  596) — "  It  is  an  inflexible  rule  of  corporation 
aw  that  where  an  officer  has  been  de  facto  elected, 
and  has  accepted  office  and  acted,  this  constitutes 
a  case  of  plenarty,  unless  the  election  be  merely 
colourable.  In  such  a  case  his  title  to  the  office 
is  not  to  be  tried  by  a  mandamus " ;  and  Lord 
Campbell,  O.J.  says :  "  It  is  a  rule  of  corporation 
law  tnat  il  an  office  be  full,  the  title  to  it  shall  not 
be  tried  upon  a  mandamus  to  elect,  but  the  party 
whoee  title  is  impeached  must  be  proceedea 
against  by  quo  warra/nto**  That  case  was  decided 
in  the  year  1855,  and  the  decision  was  reaffirmed 
in  the  case  of  Beg.  v.  Mayor  of  Welchpool  {ubi 
9up.)  some  twenty  years  later.  I  think  if  it  had 
been  intended  in  sect.  87  to  take  away  the 
remedy  by  quo  warranto  in  such  a  case  as  the 
present,  it  ought  to  have  been  done,  and  would 
hare  been  done,  in  more  distinct  terms.  I  cannot 
see  why  a  disqualification  which  arises  under 
sect.  12 — ^assuming  that  it  is  not  a  disqualifica- 
tion for  being  elected  and  that  the  election  itself 
is  not  in  question — cannot  be  questioned  under  a 
quo  warranto.  It  remains  to  consider  the  new 
disqualiAcation  created  by  sect.  32  of  the  Bank- 
mptcy  Act  1883,  and  the  question  whether  it 
would  form  a  good  ground  for  a  quo  warranto. 
That  section  makes  bankruptcy  a  continuing 
disqualification  until  one  or  other  of  the  condi- 
tions specified  in  sub- sect.  2  is  fulfilled.  The 
oociion  points  to  three  distinct  things — namely, 
first,  being  elected  to  the  office ;  secondly,  hold- 
ing or  fiiBng  the  office;  and  thirdly,  exercising 


the  office;  and  a  person  is  declared  to  be  dis- 
qualified as  a  mayor,  alderman,  or  councillor  in 
respect  of  each  of  these  three  things.  The  object 
of  the  section  was  to  make  bankruptcy  a  disquali- 
fication not  only  for  holding  the  office,  but  also  for 
being  elected  to  the  office.  The  disqualifications 
set  out  in  sect  12  of  the  Municipal  Corporatidns 
Act  1882  disqualify  a  person  for  being  elected, 
and  for  bein^,  a  councillor.  It  was  not  necessary 
in  that  section  to  deal  with  "exercising"  the 
office,  as  by  sect.  41  a  penalty  is  imposed  for 
acting  in  the  office,  if  disqualified.  It  seems  to  me, 
therefore,  that  the  word  "holding" — "holding 
the  office  " — in  sect.  32  of  the  Bankruptcy  Act  is 
equivalent  to  the  word  "  being  *' — "  for  being  a 
councillor  "—in  sect.  12  of  the  Act  of  1882 ;  and  it 
is  a  statutory  declaration  that  a  bankrupt  may 
not  hold  the  office,  as  well  as  may  not  be  elected 
to  the  office.  By  sect.  87  of  the  Act  of  1882,  his 
election  to  the  office  can  only  be  (questioned  by  an 
election  petition,  while  the  exercise  of  the  office 
by  him  so  long  as  he  is  so  disqualified  is  dealt 
with  in  sect.  41  and  renders  him  liable  to  penal- 
ties under  that  section;  but  there  is  no  other 
remedy  provided  to  prevent  him  from  holding  the 
office  if  he  was  disqualified  by  bankruptcy  at  the 
time  of  his  election.  Sect.  39  prevents  a  coun- 
cillor from  holding  the  office  when  he  becomes 
bankrupt  after  his  election,  but  does  not  deal 
with  the  case  where  he  was  bankrupt,  and  so  dis- 
qualified, at  the  time  of  his  election.  There  is, 
therefore,  nothing  in  sect.  39  to  prevent  a  person 
who  is  a  bankrupt  at  the  time  of  his  election  as  a 
councillor  from  "  holding  "  the  office.  The  result 
is  that  since  sect.  32  of  the  Bankruptcy  Act  1883 
a  person  who  is  bankrupt  at  the  time  of  his 
election  is  disqualified  for  nolding  the  office,  apart 
altogether  from  the  question  whether  his  election 
was  valid  or  not.  I  think,  therefore,  that  although 
mandamus  does  not  lie,  because  the  office  was  de 
facto  full  and  the  election  could  not  be  questioned 
except  by  election  petition,  and  having  regard  to 
the  fact  that  sect.  39  of  the  Act  of  1882  disquali- 
fies a  bankrupt  for  holding  the  office  only  where 
the  bankruptcy  has  taken  place  after  the  election, 
the  question  of  the  right  to  hold  the  office  where 
the  oisQualification  of  bankruptcy  existed  at  the 
time  of  the  election  can  still  be  raised  by  this 
proceeding  of  quo  warranto,  and  therefore  the 
rule  for  the  quo  warranto  must  be  made 
absolute. 

Ohannsll,  J. — I  am  of  the  same  opinion.  I 
think  the  case  turns  entirely,  on  the  true  construc- 
tion of  seot.  32  of  the  Bankruptcy  Act  1883,  and  of 
sect.  12  of  the  Municipal  Oorporations  Act  1882. 
The  other  questions  raised  are  questions  of 
election  law  which  are  thoroughly  well  settled. 
It  is  well  settled  that  if  an  office  is  full  de  facto, 
then,  although  the  holder  may  be  disqualified, 
there  cannot  be  a  mandamus  to  hold  an  election, 
if  a  quo  warranto  would  lie.  If  the  office  be  one  to 
which  a  quo  warranto  would  lie,  then  there  must 
be  a  proceeding  by  quo  warranto  to  oust  the 
holder  from  the  office  oef ore  there  can  be  a  man- 
damiu  to  hold  a  new  election.  That  applies  to 
the  present  case  and  shows  that  the  rule  for  the 
ma/ndamus  ought  to  be  discharged,  because  it  is 
clear  that  whether  the  respondent  was  qualified 
or  not,  he  was  de  facto  holding  the  office,  and 
there  had  been  no  proceeding  to  oust  him  from  the 
office.  The  more  difficult  part  of  the  case  arises 
on  the  rule  for  a  quo  warranto.    It  is  quite  clear 
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that  the  respondent  was  disqualified  for  being 
elected  at  the  time  when  he  was  eleoted,  and 
therefore  his  election  might  hare  been  questioned 
by  election  petition;  and,  that  being  so,  his 
election  could  not  have  been  questioned  by  a 
quo  warranto,  because,  bj  sect.  87  of  the  Act 
of  1882,  the  only  way  to  question  his  election 
upon  that  ground  would  nave  been  by  elec- 
tion petition.  But  if,  in  addition  to  his  being 
disqualified  for  being  elected,  he  is  also 
disqualified  for  "holding"  the  office,  then  the 
position  is  that  we  have  a  person  holding  aa  office 
which  he  is  disjjualified  to  hold,  and  the  proper 
way  of  questioning  that  is  by  quo  warranto.  The 
whole  question  depends  on  whether  a  man  who 
bankrupt  before  and  at  the    time  of  his 


was 


election  is  disqualified  for  holding  the  office,  or 
whether  he  is  only  disqualified  for  holding  the 
office  when  he  becomes  bankrupt  after  his  elec- 
tion. That  depends  entirely  on  sect.  32  of  the 
Bankruptcy  Act  1883.  A  man  who  is  in  the 
position  of  being  bankrupt  at  the  time  of  his 
election  is  declared  by  that  section  to  be  dis- 
qualified in  respect  of  three  things — ^namely,  for 
being  elected  to,  or  holding,  or  exercising — ^that 
is,  acting  in — ^the  office  of  councillor.  The  result 
seems  to  me  to  be  that  sect.  32^ubject  to  the 
removal  of  the  disqualification  under  sub- 
sect.  2  (a)  and  (h) — imposes  durine  the  five  jears 
from  the  date  of  his  discharge  irom  the  bank- 
ruptcy as  fixed  by  sect.  9  of  the  Bankruptcy  Act 
1890  those  three  several  disqualifications,  for 
being  elected,  for  holding  the  office  if  he  was 
elected,  and  for  acting  in  the  office  if  he  was 
elected.  These  three  disqualifications  are  clearly 
disjunctive,  as  a  person  may  "hold"  the  office 
without  '*  exercising  "  it.  If  he  was  elected  and 
acted,  he  would  subject  himself  to  certain  penal- 
ties ;  but  if  he  was  elected  and  did  nothinff  in  the 
way  of  exemsing  the  office  no  result  would  follow, 
and  no  proceedings  for  penalties  could  be 
taken.  If  he  held  office  until  his  disaualification 
ceased,  either  bv  his  getting  a  certincate  or  by 
the  annulling  oi  his  bankruptey,  or  by  the  lapse 
of  five  jears  from  the  date  of  his  discharge  from 
the  same,  then  he  could  begin  again  to  act  in  the 
office.  If  this  section  was  only  intended  to  apply 
to  the  case  of  a  bankruptey  occurring  after  elec- 
tion it  would  be  unnecessary,  as  sect  39  of  the 
Municipal  Corporations  Act  1882  had  provided 
for  that.  In  my  opinion  it  applies  to  the  case  of 
a  bankruptey  occurring  before  the  election,  and 
the  meaning  of  the  section  is  that  if  the  bank- 
rupt does  not  set  the  disqualification  removed 
under  sub-sect.  2  of  the  section,  then  five  years 
must  elapse  before  he  is  qualified  for  being  elected, 
or  for  holding,  or  for  exercisine — that  is,  for 
acting  in — the  office.  The  result  follows  that  we 
have  a  person  who  is  de  facto  holding  this  office 
who  is  disqualified  for  holding  it,  and  the  only 
means  of  questioning  his  right  to  hold  it  is  by  quo 
warranto. 

Bule  for  mandamus  dUcharged,    JEMe  for  quo 
warranto  ahaoluts. 

Solicitors:  for  the  applicante,  Woosnam  and 
8mithi  for  the  responaente,  Qadsden  and  Tre- 
heme ;  for  the  Mayor  of  Ealing,  WiUiam  Ruston, 


Tuuday,  July  7, 1903. 

(Before  Lord  Alybsstovb,  O.J.,  Wills  and 

Channbll,  JJ.) 

Smith  (app.)  v.  Sibbat  Hall  and  Co. 
JjIMItbd  (resps.).  (a) 

Factory — Overtime — Employment  during — Fart  of 
factory  used  in  ordinary  Hmefor  Tnanufaehtring 
process — Employment  of  persons  therein  in  over- 
time — "  Warehouse  not  used  for  any  Tnanufae- 
turing  process" — Factory  and  Workshop  Act 
1901  (1  Edw.  7,  c.  22),  ss.  26,  49,  and  sched,  2  (4). 

By  sched.  2  (4)  of  the  Factory  and  Workshop  Ad 
1901,  overtime  ts  alloioed  in  any  part  of  afadory 
{whether  textile  or  non'textile)  or  a  workshop 
which  is**  a  wa/rehouse  not  used  for  any  manufac- 
turing process  or  handicraft,  and  in  which 
persons  are  solely  employed  in  polishing,  clean' 
%na,  wrapping,  or  poncing  up  goods.*' 

Held,  that  **  warehouse  not  used  for  any  manufaC' 
turing  process  '*  means  a  warehouse  which  is  not 
used  for  any  manufacturing  process  at  any  time, 
and  not  merely  one  which  is  not  so  used  in  over- 
time ;  and,  consequently,  a  part  of  the  factory 
which  is  used  at  any  time  durina  ordinary  hours 
for  a  manufacturing  process  ts  not  a  **  ware- 
house "  within  the  meaning  of  the  schedule^  and 
persons  cannot  be  employea  in  overtime  therein, 
although  no  manufacturing  process  is  carried  on 
there  during  stich  overtime. 

**  Burnishing  being  a  manufacturing  process  in 
the  manitfacture  of  silver  and  silver  ^late, 
persons  cannot  be  engaged  in  the  "  overttme  " 
employinent  allowed  by  the  schedule,  in  any 
room  or  part  of  the  factory  where  burnishing  is 
carried  on  at  any  time  of  the  day. 

Oasb  stated  by  the  stipendiary  magistrate  for  the 
city  of  Sheffield. 

The  complainant  and  appellant  was  an  inspector 
of  factories  and  workshops. 

Two  complaints  were  laid  against  the  defen- 
dants and  respondents  as  to  two  women.  One  of 
the  complaints  or  informations  alleged  that  on 
Friday,  the  19th  Dec.  1902,  Messrs.  Sibray  Hall 
and  Co.  Limited  were  occupiers  of  a  certain 
factoiy,  within  the  meaning  of  the  Factoiy  and 
Workshop  Act  1901,  in  the  city  of  Sheffield,  and 
that  on  that  date  a  wooian  named  Wood  was 
employed  after  eight  o'clock  in  the  evening,  con- 
trary to  the  provisions  of  the  Act.  The  other 
information  was  in  the  same  terms  as  to  a  woman 
named  GoUey. 

The  two  complaints  wero  brought  before  the 
magistrate  for  hearing  on  the  16th  Jan.  1903,  and 
were  founded  on  oertein  provisions  of  the  Factoiy 
and  Workshop  A'H;  1901.  Messrs.  Sibray  Hall 
and  Co.,  the  then  defendanto  and  present  respon- 
dente,  were  on  the  date  in  question  the  occupiers 
of  a  factory  which  was  used  for  the  manufacture 
of  silver  and  silver  plate.  They  were  emplojed 
almost  entirely  in  silver  work  and  they  manu- 
factured electro-plated  goods  only  upon  special 
orders,  and  their  work  upon  electro-plated  goods 
was  not  more  than  2^  per  oent.  of  their  total  work, 
and  they  manufactured  no  Britannia  metal  goods. 

On  Friday,  the  19th  Dec.  1902,  two  factory 
inspectors  visited  the  respondente'  works  or 
factory  at  about  9  p.m.,  and  found  the  two  women 
at  work  there  along  with  some  other  women,  as  to 
whom  no  complaint  was  made. 

i«V  Beportad  by  W.  W.  Obb,  Baq^  BuriBt«^«(-lAW. 
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It  was  oomplained  that  these  two  women  were 
at  work  on  a  vase  and  lid,  one  of  them  on  the 
Tase  and  the  other  on  the  lid,  and  that  each  of 
them  was  bnmishine,  beoaoae  each  was  nsing  a 
small  hand  tool  whidi  was  a  burnishing  tool,  and 
ther  appealed  to  the  inspectors  to  be  burnishing, 
and  the  vase  and  lid  looked  to  them  as  if  the/ 
bad  been  burnished.  The  tool  was  produced. 
Another  small  hand  tool  appeared  to  nare  also 
been  in  use  as  well  as  tbe  aboye- mentioned  one. 

In  some  of  the  evidenoe  given  the  two  tools 
seemed  to  be  mixed  up  together  without  precise 
sepaiation ;  one  of  them  was  sometimes  called  a 
piokinp^,  but  usually  a  burnishing,  tool,  the  other 
a  pickmg  tooL 

In  this  case  ordinary  time  was  one  of  the  times 
mentioned  in  sect.  26  of  the  Factory  and  Work- 
sbop  Act  1901 — ^that  is,  6  a.m.  to  6  p.m.,  or  7  a.m. 
to  7  p.m.,  or  8  a.m.  to  8  p.m.,  except  for 
Saturdays. 

The  ordinary  time  in  the  respondents'  factory 
appeared  to  have  been  from  8  a.m.  to  8  p.m.  at 
the  time  when  the  complaints  arose. 

Sched.  2  (4)  overtime  is  the  overtime  with 
which  sched.  2,  par.  4,  of  the  Act  of  1901  has  to 
da 

The  two  women  gave  evidence,  as  also  the  com- 
pany's secretary  and  a  manager,  and  two  manu- 
faotaiers,  who  had  large  works. 

The  use  then  being  made  of  a  tool  appeared  to 
have  been  partly  in  picking  bits  of  dirt  out  and 
partlj  in  saving  cruel  work  for  the  fingers  in 
rubbing. 

It  apneared  that  by  some  persons  all  processes 
up  to  toe  vnrapping  and  pacxing  are  sometimes 
called  manufacturing  processes  or  handicrafts,  so 
tbat  all  cleanings  and  polishings,  or  polishings 
and  cleanings,  are  so  called  by  some,  though  all 
tiiese  things  do  not  appear  to  be  looked  on  as 
such  processes  or  handicrafts  in  sched.  2  (4)  of 
the  Act 

It  also  appeared  that  the  room  in  which  the 
two  women  were  at  work  was  known  as  the  ware- 
house or  warehouse  department  of  the  works,  and 
that  burnishers  usually  worked  in  it,  though  not 
after  8  p.m.,  and  not  on  the  evening  as  to  which 
the  complaints  were  made. 

When  the  above  had  appeared  the  complainant 
raised  the  following  contention,  which  was  also 
urged  in  support  of  the  complaints  after  all  the 
evidence  had  been  given. 

It  was  contended  by  the  complainant  that 
inasmuch  as  women  were  from  time  to  time 
empkjyed  in  that  part  of  tiie  factory  up  to  eight 
o'clock  in  the  evening  in  the  manufacturing 
process  of  burnishing,  and  not  solely  in  polish- 
mg,  cleaning,  wrapping,  or  packing  up  goods, 
that  part  of  the  factory  was  not  a  war^ouse 
witbin  sched.  2  (4). 

Upon  hearing  all  the  evidence  it  appeared  to 
the  magistrate  that,  with  respect  to  the  tool  or 
tools  that  were  being  used,  he  had  to  look  at  the 
work  3rhich  was  being  done  on  the  evening  com- 
plained of,  and  that  though  the  presence  and 
name  and  usual  uses  of  a  tool  might  give  an 
^ypearance  as  to  the  work  that  was  being  done 
yet  the  evidence  ^ven  as  to  what  the  work  being 
done  was  in  fact  and  as  to  the  tool  being  then 
used  for  that  work  was  the  proper  guide;  that 
the  work  being  done  with  the  tool  was  not  that 
which  is  oommonly  called  burnishing,  but  that 
which  is  commonly  called  picking  and  rubbing. 


and  that  the  work  being  done  by  the  two  women  on 
the  evening  complained  of  made  them  then  persons 
employed  in  polishing  and  cleaning,  or  cleaning 
and  polishing,  preparatory  (as  it  were)  to  wrap- 
ping up  the  goods  and  packing  them  in  waie- 
nouse  or  to  send  away.  Be  therefore  dismissed 
the  original  ground  of  the  complaints  because  he 
considered  that  the  work  being  done  was  such 
picking  and  rubbing,  or  cleaning  and  polishing, 
as  was  within  sched.  2  (4)  of  the  Act. 

With  regard  to  the  contention  made  in  support 
of  the  complaints  that  the  two  women  were  not 
in  a  part  of  the  factory  '*  which  is  a  warehouse  not 
used  for  any  manufacturing  process  or  handicraft 
and  in  which  persons  are  solely  employed  in 
polishing,  cleaning,  wrapping,  or  packing  up 
goods,"  the  magi^rate  was  of  opinion  that  the 
contention  rested  on  the  fact  that  burnishing  was 
done  there  in  ordinary  time  before  8  p.m.,  though 
not  on  that  evening  or  other  evenings  in 
sched.  2  (4)  overtime  after  8  p.m.,  and  the  magis- 
trate was  uncertain  as  to  whether  or  not  all 
burnishings  were  outside  the  cleaninffs  and  polish- 
ings allowed  by  sched.  2,  though  they  were 
undoubtedly  manufacturing  processes  or  handi- 
crafts in  that  wide  use  of  the  term  which  takes  m 
polishing  and  cleaning  processes,  and  it  seemed 
to  him  that,  assuming  they  were  outside  them,  no 
burnishings  were  done  in  the  sched.  2  (4)  overtime 
after  8  p.m.,  and  all  the  persons  employed  on  the 
evening  in  question  were  solely  employed  in  clean- 
ing or  polishing  or  wrapping  or  packing,  and  the 
warehouse  was  not  being  then  used  for  any  manu* 
facturing  process  or  handicraft,  unless  the  wide 
use  and  not  the  use  of  the  term  iu  the  schedule 
were  taken,  so  that  it  appeared  to  him  uncertain 
whether,  assuming  buimshing  to  be  outside  the 
polishings  and  (ueanings  allowed,  the  work  at 
them  in  ordinary  time  before  8  p.m.  affected 
the  employment  after  8  p.m.  in  sched.  2  (4) 
overtime. 

It  further  appeared  to  the  magistrate,  on  taking 
into  consideration  these  uncertainties  and  the 
iact  that  the  respondents  had  hand  fide  sought  to 
avoid  breach  of  the  regulations  and  had  aban- 
doned burnishings  after  8  p.m.  in  deference  to 
a  letter  sent  to  them,  and  the  non-insertion  of 
burnishing^  in  the  schedule  after  being  inserted 
in  a  temporary  order  by  a  Secretary  of  State,  the 
charge,  in  so  far  as  it  rested  on  burnishings  in 
ordinary  time  before  8  p.m.,  might  be  treated  as 
being  for  an  offence  on  that  evening  of  a  trifling 
nature  within  sect  16  of  the  Summary  Jurisdic- 
tion Act  of  1879,  even  if  an  offence  were  com- 
mitted, because  burnishings  are  not  allowed  and 
affect  work  in  sched.  2  (4)  overtime  after  8  p.m. 
when  done  in  ordinary  time.  He  therefore  dis- 
missed  the  complaints  upon  that  ground  and 
partiy  also  on  the  ground  of  uncertainty  and  of 
want  of  sufficient  evidence,  and  wholly  because 
of  the  circumstances  of  the  particular  cases. 

An  application  was  made  on  behalf  of  the  com- 
plainant to  the  magistrate  to  state  a  case,  and 
m  this  application  it  was  said  that  the  witnesses 
on  both  sides  were  agreed  that  burnishing  is  a 
manufacturing  process,  and  also  that  the  com- 
plainant had  been  directed  to  ask  for  a  case  as  a 
legal  question  of  the  g^reatest  importance  aro^e 
which  affected  not  only  Sheffield,  but  also  many 
other  large  towns  tluoughout  the  country. 

Accordingly,  the  magistrate  requested  the 
parties  to   add  to  the  evidence  given  at  the 
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hearing  a  statement  in  writing  embraoing  the 
knowledge  of  facts  and  the  views  as  to  them 
whioh  they  each  had  as  to  the  part  of  a  hirge  and 
of  a  small  non-textile  factory  which  is  usually 
called  the  warehouse  or  the  warehouse  department, 
and  the  uses  to  which  it  is  usually  put  in  ordinary 
time  and  altar  that  time  in  sched.  2  (4)  orertime ; 
also  as  to  the  process  commonly  called  burnishing, 
as  well  as  to  its  general  natura  and  position  in  pro- 
cesses and  the  use  for  it  of  hand  tools  and  of  steam 
or  other  power-driven  machinery ;  as  to  its  special 
nature  and  position  in  some  instances,  and  also 
as  to  the  processes  usually  considered  to  be  pro- 
cesses of  polishing,  cleaning,  wrapping,  and  pack- 
ing in  such  factories. 

The  information  so  supplied  by  the  parties  was 
annexed  to  this  case,  and  formed  part  of  the 
evidence  on  which  the  case  was  decided. 

The  following  information  was  supplied  by  the 
complainant : 

la    silTersmithB*    and    eleotro-plate    manofaoturers' 
workd,  whether  larffe  or  small,  there  are  ^nerally  found 
shovr  rooms  in  whioh  finished  goods  are  displayed  in 
oases   ready  for  the  inspection  of  onstomerB.    These 
rooms  are  sometimes  oaUed  warehouses,  and  in  them  the 
flaished  floods  are  generally  wrapped  up  before  being  sent 
away.    Before    paoking    they    are   mbbed    over   with 
ohamois  leather  and    sometimes  ronge-polieh  is  used. 
Outside  this  room  there  is  generally  a  large  or  small 
room  (depending  upon  the  aixe  of  the  works)  in  whioh 
there  is  carried  on  the  prooess  of  polishing — that  is, 
rnbbing  the  goods  by  hand  with  ronge-polish  and  ohamois 
leather.    This  polishing  room  is  sometimes  called  a 
**  warehouse,"  and,  when  the  qneation  was  considered  in 
Sheffield  some  twenty -three  years  ago,  it  was  considered 
that  (although  perhaps  placing  a  somewhat  liberal  inter- 
pretation on  the  wording  of  the  Act)  this  room  might  be 
reckoned  a  warehouse.    No  question  arose  as  to  the  use 
of  tools  called  '*  pioking-tooU/'  but  so  closely  resem- 
bling burnishing  tools  that  it  is  ahnost  impossible  to 
discriminate  between  them.    In  another  room  will  be 
found  large  or  small  numbers  of  women — according  to 
the  size  of  the  works — employed  in  '*  burnishing."    The 
room  is  known  as  a  "  burnishing  room."    The  work  done 
is  diatinctly  a  manufacturing  process,  and  consists  in 
smoothing  the  surface  of  silver  or  electro-plate  goods 
with  a  hard  steel  tooL    It  sometimes  happens  both  in 
large  and  small  works  that  burnishers  are  also  employed 
in  a  room  which  is  described  as  the  "  polishing  room  " — 
sometimes  called  a  "  polishing  warehouse  " — but  in  that 
case  it  is  submitted  that  the  room  used  both  for  bumish- 
iog  (a  manufaoturing  prooess)  and  for  polishing  cannot 
be  described  as  coming  within  the  meaning  of  a  "  ware- 
house not  used  for  any  manufacturing  prooess  or  handi- 
craft, and  in  which  persons  are  solely  employed  in 
polishing,  cleaning,  wrapping,  or  packing  up  goods." 

The  following  information  came  from  the 
defendants : 

The  charge  of  employing  women  in  overtime  in  a 
warehouse  whioh  had  in  ordinary  time  been  used  by  two 
burnishers  jointly  with  the  hand  polishers  was  first 
raised  upon  the  conclusion  of  the  evidence  for  the  pro- 
secution, the  complainant  for  the  first  time  raising  the 
complaint  that  the  women  were  engaged  in  overtime  in 
a  room  where  a  manufaoturing  prooess  was  carried  on 
in  the  ordinary  time,  and  supporting  his  allegation  by 
reference  to  a  Home  Office  order  which,  he  stated,  ruled 
that  '*  burnishing  "  was  a  manufacturing  process.  The 
defendants  taking  as  correct  the  statements  of  th« 
compLunaat  that  the  prooess  of  burnishing  was  not  per- 
missible in  overtime,  and  that  the  same  was  a  manufao- 
turing prooess,  after  contending  that  "  picking  out "  was 
a  part  of  the  polishing  prooess,  farther  contended  that 
the  fact  that  the  room  in  whioh  the  women  working 


overtime  were  engaged  was  used  by  burnishers  jonilly 
with  hand  poUshers  in  ordinary  time  would  not  prersat 
that  room  from  being  a  warehouse  within  the  meaniog 
of  the  special  (overtime)  exemption.  After  the  raiiiiig 
by  the  complainant  of  this  additional  ground  of  oomplsint, 
no  question  was  put  by  the  defendants  to  the  witnesses 
for  the  defence  as  to  whether  burnishing  was  a  maas- 
faoturing  prooess  or  not. 

On  the  point  as  to  whether  '*  burnishing  "  is  a  rnaon- 
fboturing  prooess  or  not,  the  defendants  stats  that  tiiey 
were  taken  by  surprise  by  the  raising  of  the  seooBd 
ground  of  complaint  involving  this  question,  and  thai, 
having  since  made  extensiTe  inquiries  in  the  silvemniths* 
manufacturing  trade,  and  having  had  an  opportonity  of 
considering  the  Home  Office  speoial  order  of  the  Idth 
Deo.  1890,  they  contend  that  burnishing  is  not  a  rnson- 
facturing  prooess,  and  that  the  Home  Office  speoial 
order  does  not  show  that  burnishing  has  been  held  to 
be  a  manufacturing  process.  There  is  no  definitioD  of 
burnishing  in  that  special  order  relied  on  by  the  ood- 
plainant,  nor  is  there  any  such  definition  in  the  Act  under 
which  the  informations  were  laid.  As  to  the  part  of  a 
non-textile  factory  whioh  is  usually  called  the  warshoois 
or  the  warehouse  department,  the  defendants  say  that  tiie 
warehouse  or  warehouse  department  is  that  part  of  the 
factory,  comprising  one  or  more  rooms,  in  which  faDy 
manufactured  goods  are  brought,  so  far  as  the  msos- 
f acturing  silversmiths'  trade  is  concerned,  for  the  purpots 
of  having  imparted  to  them  a  bright  sufaoe  and  bsiiif 
cleaned  and  wrapped  and  packed  up,  and  is  separate  and 
distinct  from  such  parts  of  the  ^tory  in  whioh  loy 
manufacturing  prooess  is  carried  on. 

The  general  and  almost  invariable  practice  in  ssdi 
trade  is  to  place  in  the  warehouse  or  warehouse  depart- 
ment all  those  persons  engaged  in  the  process  of 
imparting  a  brightness  to  the  goods,  whether  by 
means  of  burnishing  or  hand  polishing — that  is  to  say, 
the  burnishers  and  hand  polishers  are  usually  in  ^ 
same  set  of  rooms  together  with  those  engaged  in 
cleaning  or  wrapping  or  packing  up  of  the  goods. 

As  to  the  uses  to  which  the  warehouse  or  warehooSB 
department  is  usually  put  in  ordinary  time,  bnrusfaiog, 
hand  polishing,  cleaning,  and  wrapping  up  and  storsfs, 
are  the  purposes  for  which  the  same  is  employed  in 
ordinary  time.  In  overtime  the  same  is  emplc^ed  for 
the  like  purpoees  with  the  exception  generally  of  bur- 
nishing, as  burnishing  is  the  first  stage  only  of  the  prooess 
of  polishing. 

[There  was  also  a  detailed  description  of  the  diffsnat 
stages  or  processes  of  polishing  the  articles.] 

From  this  further  information  ihe  magisinte 
came  to  the  conclusion  that  these  bumishings  m 
silversmiths*  factories,  and  all  such  like  bunush- 
ings  in  non-textile  factories,  were  excluded  by 
sched.  2  (4)  from  the  processes  allowed  by  it  in 
its  overtime,  though  some  so-called  bumishingB 
in  non-textile  factories  might  very  possibly  notbe 
excluded.  When,  however,  these  bumishingB, 
though  carried  on  in  the  wsj^ehouse  or  warehoose 
department,  were  carried  on  there  in  ordinaiy 
time  only,  and  not  in  sched.  2  (4)  overtime,  it 
seemed  to  him  tha,t  the  times  were  sepanU»d,  and 
the  carrying  them  on  there  in  ordinary  time  did 
not  prevent  the  warehouse  or  warehouse  depart- 
ment from  being  in  sched.  2  (4)  overtime  "sot 
used  for  any  manufacturing  prooess  or  handi- 
craft "  within  the  meaning  <^  sched.  2  (4)  when 
the  persons  then  using  such  warehouse  were  solelj 
employed  in  polishing,  cleaning,  wrappiBg,  at 
packing  up  goods. 

He  uierefore  decided  that  such  bamishings  as 
were  doue  in  the  respondents'  warehonae  or  wmS' 
house  department  in  ordinary  time  were  not 
allowable  for  sched.  2  (4)  oirertime^  and  that 
thxongh  soch  bnnuahings  it  waa  used  m  otdaxatj 
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time  for  a  manBfactorixig  proeees  or  handicraft 
within  the  meaning  of  aohed.  2  (4),  bat  that  no 
ofleDoe  was  thereby  committed  as  to  sched.  2  (4) 
overtime,  and  that,  as  to  the  second  groond  urged, 
be  dinTninnod  the  complaints  on  the  sroand  that  no 
offence  had  been  thereby  committed  as  to  sched.  2 
(4)  orertime. 

The  conrt  was  asked  to  give  its  opinion  as  to 
the  effect  npon  the  complaints  of  the  work  that 
W4B  done  in  the  warehoose  or  warehouse  depart- 
ment being  bomishing.  and  of  it  being  done  in 
ordinary  time,  but  not  in  sched.  2  (4)  overtime. 

If  the  court  should  be  of  opinion  that  the 
burnishing  which  was  done  in  tne  warehouse  of 
the  respondents'  factory  in  ordinary  time  was  a 
polishing  and  cleaning  allowable  for  sched.  2  (4) 
overtime,  or  if  the  conrt  shoold  be  of  opinion 
that  it  was  not  allowable,  but  did  not  affect  the 
sched.  2  (4)  overtime  because  it  was  done  in  ordi- 
nary time  only,  then  the  two  complaints  were  to 
stand  dismissed  on  the  ground  that  the  offence 
complained  of  had  not  been  committed. 

If  the  court  should  be  of  opinion  that  the 
bamishing  done  was  not  allowable  for  sched.  2  (4) 
overtime,  and  that  doing  it  in  ordinary  time 
where  the  sched.  2  (4)  overtime  was  done  affected 
the  working  done  there  in  sched.  2  (4)  over- 
time, although  it  had  been  done  in  ordinary  time 
only  and  was  not  done  when  the  sched.  2  (4) 
overtime  w»s  being  done,  the  dismissal  on  the 
ground  that  no  offence  was  thereby  committed 
was  to  he  held  erroneous  in  point  of  law,  and  the 
offiBnoe  charged  was  to  be  held  to  have  been  com- 
mitted and  the  two  complaints  were  to  stand 
dismissed  on  the  ground  that  the  offence  charged 
had  been  committed,  but  that  itiej  had  been 
dismissed  in  these  particular  CAses  withoac  con- 
victions under  sect.  16  of  the  Summary  Juris- 
diction Act  1879. 

The  Factory  and  Workshop  Act  I90I  (1  £dw.  7, 
c  22)  provides : 

Sect.  28.  A  woman,  yonng  person,  or  child  shall  not 
be  employed  in  a  ftustory  or  workshop  except  during  the 
period  of  employment  hereinafter  mentioned. 

Sect.  24  deals  with  the  period  of  employment 
of  women  and  young  persons  in  textile  factories. 

Sect.  86.  "With  respect  to  the  employment  of  women 
and  young  penona  in  a  non-t(>xtile  factory  and  a  work- 
shop, the  following  regulations  shall  be  observed :  (1) 
The  period  of  employment,  except  on  Saturday,  shall 
(save  as  is  in  this* Act  specially  excepted)  either  begin  at 
iix  o'clock  in  the  morning  and  end  at  six  o'clock  in  the 
evening,  or  begin  at  seven  o't^ck  in  the  morning  and 
end  at  seven  o'clock  in  the  evening,  or  begin  at  eight 
o'ekMsk  in  the  mondng  and  end  at  eight  o'clock  in  the 


Then  **  Overtime"  is  dealt  vrith  in  sects.  49  to 
53  inclusive. 

Sect.  49  (I).  In  the  non-texHle  factories  and  work- 
shops, or  parts  thereof,  and  warehouses  to  which  this 
exception  applies,  the  period  of  employment  for  women 
on  any  day  except  Saturday  or  any  day  sub»titnted  for 
Saturday,  may  be  between  six  o'clock  in  the  morning 
and  ei|^  o'dook  in  the  evening,  or  between  seven 
o'okwk  in  the  morning  and  nine  o'olook  in  the  evening, 
or  between  eight  e'dock  in  the  moruing  and  ten  o'do^ 
in  the  enrvning,  if  they  are  emfdqyed  in  accordance  with 
ths  fdUowing  conditions — ^namely.  [Then  foUow  the 
oonditioBS.] 

Then  m  sect.  14$)  are  the  definitions  of 
"  factory  "  and  **  workshop  "  for  the  purposes  of 
^  Act 


Sched.  2  deals  with  '*  Factories  and  workshops 
in  which  overtime  is  allowed." 

Sched.  2  (4),  which  is  the  clause  the  construc- 
tion of  which  is  now  in  question,  is : 

^jny  part  of  a  factory  (whether  textile  or  non-textile) 
or  workshop,  which  is  a  warehouse  not  used  for  any 
manufacturing  process  or    handicraft,    and  in    which 
persons  are    solely    employed  in  polishing,    cleaning 
wrapping,  or  packing  up  goods. 

The  Home  Office  special  order  referred  to  in 
the  case  was  a  temporary  order  by  the  Home 
Secretary,  dated  the  16 th  Dec.  18^0,  extending  the 
special  exception  as  to  overtime,  and  *'  authorising 
overtime  in  non-textile  factories  and  workshops 
wherein  the  processes  of  buffing,  burnishing,  and 
polishing  in  the  msnufacture  of  silver  and 
eleotro-pJate  are  carried  on,"  and  it  extended  the 
overtime  allowed  in  sect.  53  of  the  Factory  and 
Workshop  Act  1878  and  part  3  of  the  third  sche- 
dale  to  that  Act  to  *'  the  processes  of  buffing, 
bamishing,  and  polishing  in  the  manufactare  of 
silver  and  electro-plate.'* 

H.  Sutton  for  the    appellant. — The  question 
raised  is  one  of  very  general  importance  as  to  the 
construction  of  this    schedule  dealing  with  the 
part  of  a  factory  in    which  overtime    may   be 
allowed.      It   is  submitted   the  magistrate  was 
wrong  in  his  construction  of  the  schedule.    These 
two  women  were  working  after  eight  o'clock — 
that  is,  beyond  the  twelve  hours — and  the  sum- 
monses were  for  allowing  them  to  work  overtime 
in  a  part  of  the  factory  in  which  overtime  was  not 
allowed.    By  sect  23  there  is  an   absolute  and 
distinct  prohibition  against  employing  a  woman 
in  a  factory  except  during  the  period  of  employ- 
ment specified  in  the  Act.    Then  by  sect.  26  the 
period  of  employment  of  women  in  non-textile 
factories,  such  as  this,  is  regulated,  and  it  is  from 
6  a.m.  to  6  p.m.,  or  from  7  a.m.  to  7  p.m.,  or  from 
8  a  m.  to  8  p.m.    In  the  present  case  the  ordinary 
ume  was  from  8  a.m.  to  8  p.m.    Then  sect  ^ 
deals  with  overtime,  and  the  second  schedale  deals 
with  the  factories  in  which  overtime  is  allowed. 
Sub-sect.  4  of  sched.  2  is  the  important  clause  iu 
this  case.    The  magistrate  has  round  that  these 
women  were  not  in  fact  employed  at  the  time  in 
burnishing,  and  that  ther^ore   no  offence  had 
been  committed  against  sub-sect.  4.     It  is  sub- 
mitted that  that  is  an  erroneous  construction  of 
sub*  sect.  4  of  the  second  schedule.    The  true  con- 
struction of  that  clause  is  this  :  that  if  bumishiDg 
— which  is  a  manufacturing  process — or  any  other 
manufacturing  process  is  carried  on  in  the  ordi- 
nary way  and  in  the  ordinair  business  hours, 
then  the  place  or  part  of  the  factory  where  it  is 
so  carried  on  in  the  ordinary  time  cannot  be  a 
*'  warehouse  not  used  for  any  manufacturing  pro- 
cess "  vrithin  the  meaning  of  sched.  2  (4).    If  in 
fact  that  warehouse  was  used  during  the  ordinary 
time,  say  from  8  a.m.  to  8  p.m.,  as  a  bamisbiDg 
room,    then  it  is  not  a  "warehouse"  within  the 
meaning  of  this  sub-section,  and  overtime  cannot 
be  allowed  in  it  for  any  purpose  whatever.    For 
this  construction  reliance  is  placed  on  the  wordd 
of  the  sub-section  itself.    To  oe  a  **  warehouse  " 
in  which  overtime  is  allowed,  it  must  be  both  a 
warehouse  "  not  used  for  any  manufacturing  pro- 
cess or  handicraft "  and  also  a  warehouse  in  wnich 
persons  are  "solely"  employed  "in  polishing, 
cleaning,  wrapping,  or  packing  up  gooos  " ;  and 
the  words  "  not  used,"  &.,  mean  not  used  at  any 


^do 


MAGISTRATES^  OASES. 


K.B.  Div.] 


Smith  (app.)  «.  Sibbat  Ha.ll  and  Go.  Limitbd  (reaps.). 


[K.B.  DiT. 


time,  whether  in  ordinary  time  or  in  overtime. 
The  words  also  "  solely  employed  "  show  that  if 
the  persons  are  employed  in  that  place  at  any 
time  in  any  other  operation  than  the  polishing, 
&c.,  then  it  is  not  a  *'  warehouse  "  within  the  clause. 
A  good  instance  of  this  occurs  in  sect.  149,  where 
it  is  said  :    *'  A  room  solely  used  for  the  purpose 
of  sleeping  therein  shall  not  be  deemed  to  K>rm 
part  of  the  factory  " ;   but  the  room  would  be  a 
part  of  the  factory  if  it  were  not  "  solely  "  used 
for  sleeping  therein  and  were  used  for  other  pur- 
poses as  well.     The  contention  for  the  Crown  is 
that  this  section  says  that  if  any  manufacturing 
process  is  carried  on  in  that  part  of  the  factory 
which  is  a  warehouse  other  than  polishing  and 
cleaning  up    goods,   then    overtime    cannot  be 
allowed  in  it.     That  clearly  was  the  intention  of 
the  Legislature,  and  it  is  difficult  to  see  how  it 
could  nave  been  better   expressed.     The   clear 
intention  was    not  only   that   the  employment 
should  be  limited,  but  that  the  place  also  in  which 
the  employment  was  carried  on  should  be  limited. 
If  it  were  not  so,  evasion  of  the  Act  would  be 
very  easy,  as,  if  persons  were  eng^aged  in  manu- 
facturing processes  in  the  place  during  ordinary 
time,  then  they  could  still  carry  on  the  manufac- 
turing process  in  overtime,  and  if  an  inspector 
came  in  they  could  take  up  polishing  or  cleaning 
tools  and  appear  to  Lim  to  oe  working  at  polishing 
and  cleaning. 

/.  A.  8laier  for  the  respondents. — The  decision 
of  the  magistrate  was  right.  Sub>sect.  4  of 
sched.  2  is  ambiguously  worded,  and  it  was  open 
to  the  magistrate  to  find  that  the  place  might 
have  been  used  for  manufacturing  purnoses 
during  ordinary  hours  and  afterwards  used  for 
non- manufacturing  purposes.  If  it  had  been 
iutended  to  ezcluc^  non- manufacturing  processes 
in  the  overtime,  then  the  wording  of  the  section 
would  have  been  different  and  more  specific. 
Secondly,  burnishing  was  not  a  manufacturing 
process  at  all.  [Lord  Alvebstonb,  O.J.— The 
magistrate  seems  to  have  found  that  it  was.] 
He  could  not  be  said  to  have  found  that,  seeing 
that  he  has  left  it  to  this  court  to  say  whether 
burnishing  is  a  manufacturing  process  or  not, 
and  there  was  no  evidence  on  wnich  he  could  pro- 
perly find  that  it  was.  At  the  hearing  of  the 
B  am  mouses  he  had  held  that  it  might  or  might 
not  be  a  manufacturing  process  ;  but  he  after- 
wards changed  his  opinion  from  the  statements 
made  to  him  by  both  parties  at  separate  times 
and  not  in  court.  The  words  "  not  used  "  in  sub- 
sect.  4  mean  not  used  at  the  time  in  question. 

JET.  SiUton,  in  reply,  referred  to  sect.  37  of  the 
Factory  and  Workshop  Act  1895,  and  to  the  order 
of  the  Secretary  of  State  of  the  16th  Dec.  1890. 

Lord  Alvebstonb,  C  J. — It  is,  I  think,  some- 
what a  strong  thing  for  the  magistrate  to  state  a 
case  for  the  opinion  of  the  court  in  asummons  which, 
in  his  discretion  under  sect.  16  of  the  Summary 
Jurisdiction  Act  of  1879,  he  is  going  to  dismiss, 
or  has  dismissed,  on  the  ground  that  it  is  trivial 
or  trumpery  but  as  the  case  has  been  stated  and 
as  it  raises  an  important  point  in  connection  with 
factories,  we  will  answer  the  question  put  to  us. 
It  is  not  necessary  to  define  exactly  what  "  over- 
time*' means.  There  are  two  views  as  to  its 
meaning.  It  ma^r  mean  any  employment  of  a 
woman  between  eight  o'cIock  and  ten  o'clock  at 
night,  or  it  may  mean  the  employment  of  a  woman 


between  those  hours  who  has  previously  worked  a 
certain  number  of   hours.     In  this    case  it  is 
admitted  that  the  only  justification  for  employing 
these  women  was  that  they  were  employed  m  over- 
time contemplated  and  allowed  by  the  Aet    That 
being  so,  we  have  to  consider  what  overtime  ia 
allowed  by  the  Act  in  such  cases.    Overtime  is 
allowed  by  sect.  49  of  the  Act  in  a  non-textile 
factory  and  a  workshop  and  in  any  part  of  a 
factory  or  workshop  which  is  a  warehouse  specified 
in  the  second  schedule  to  the  Act.     The  second 
schedule  to  the  Act  enumerates  at   length  a 
number  of   specific  warehouses  and  wor&Bhops 
which  it  is  not  necessary  to  go  through.    No 
doubt    there   were    special    oircnmstanoes  and 
reasons  for   those  things  being  considered,  as, 
for   instance,    bookbincung,    valentine    making, 
and    the    making   up   of   fancy   boxes,   and  a 
variebr  of  things  of  that  kind  which  are  there 
speciucally  mentioned.    Then  come  the  words  of 
the  general  provision   applicable  to  this  case. 
Those  words  are,  "Any  part  of  a  factory  (whether 
textile  or  non-textile)''—-!  think  these  latter  worda 
are  not  unimportant — **  or  workshop  which  is  a 
warehouse    not    used    for    any   manufacturing 
process  or  handicraft,  and  in  which  persons  are 
solely  employed  in  polishing,  cleaning,  wrapping, 
or  packing  up  goods.      The  contention  of  counsel 
on  behaltof  the  factory  inspector  is  that  those 
words  '*  XM>t  used  for  any  manufacturing  processor 
handicraft "  are  a  description  of  the  room  or  plaoe 
in  which  the  limited  employment  mentioned  later 
may  be  carried  on,  or,  m  other  words,  that  thej 
mean  **  not  used  for  that  purpose  either  during 
the    preceding    hours    of    the   day  or    during 
the  time  when   the    permittted  employment  is 
being  carried  on."    The  contention  by  counsel 
for  the  manufacturers  is  that  *'  not  used  "  meani 
not  used  at  the  time  in  question.    I  do  not  say 
that  the  words  are  not  open  to  either  construc- 
tion.   It  is  possible  to  construe  them  as  meaning 
"  not  used  at  the  time,"  or  it  is  possible  to  con- 
strue them  as  meaning  "  never  been  used."    It  is 
quite  plain  that  sometiiing  more  is  intended  than 
the  actual  work  which  the  people  are  doing  at  the 
time,  because  we  have  a  limit  as  to  the  things 
people  may  do  in  overtime — ^namely,  "  polishing, 
cleaning,  wrapping,  or  packing  up  goods."    The 
matter  had  been  previously  deut  with  by  an  order 
of  a  Secretary  of  State  as  to  what  work  should 
be  allowed,  and  the  question  of  burnishing  has 
been  raised  in  that  connection,  but  the  work  that 
may  now  be  done  in  limited  in  such  cases  to 
"  polishing,  cleaning) '  wrapping,  or  packing  up 
goods."  m  addition  to  that,  the  work  is  to  be  in  a 
part  of  the  factory  not  used  for  any  manufactor- 
ing  process  or  handicraft.    Is  it  more  in  conso- 
nance with  the  general  legislation  on  this  sub- 
ject   that  that  should    mean   a   building  that 
is  at  no  time  of  the  day  used  for  that  par- 
pose,  or   a  building  that  is  not  used  for  that 
purpose  durix^  the  two  hours  in  question?   I 
think  that  the  view  that  has  been  presented  bj 
counsel  for  the  appellant  is  correct.    I  think  that 
from  the  point  of  view  of  evasion,  it  is  desirable 
that  the  pace  in  which  the  permitted  employ- 
ments are  to  be  carried  on  during  the  overtime 
hours  should  be  a  place  where  there  would  not  be 
a  difficulty  of  detection  or  where  there  woald  be 
a  f acilityof  evasion.    The  inspector  is  not  alwajs 
there.    He  only  comes  at  times,  and  perhaps  not 
at  very  frequent  int^vals.    There  maybeoasei 
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in  which,  if  the  work  is  being  carried  on  in  the 
place  where  the  mannfaotoring  processes  are  being 
oArried  on,  the  workmen  may  g^fide  from  one  work 
to  another  without  possibility  of  detection. 
Another  point  has  been  mentioned.  It  may  be 
that  this  IS  a  general  enactment,  and,  with  regai'd 
to  oertain  trades  and  processes  that  may  nave 
been  carried  on  daring  ordinary  time,  it  may  not 
be  desirable  that  the  particnlar  employment  of 
"polishing,  cleaning,  wrapping,  or  packing  np" 
bhoald  be  carried  on  in  rooms  where  particclar 
processes  have  been  carried  on.  Looking  at  it  as 
a  whole,  it  seems  to  me  that  in  addition  to  the 
employments  that  are  limited,  the  Legislature 
also  has  limited  the  places  which  shall  oe  used, 
and  that  the  words  **  not  used  for  any  manufac- 
turing process  or  handicraft  "-—especially  when  we 
remember  that  they  refer  to  both  textile  and  non- 
textile  factories— point  to  the  character  of  the 
place  as  well  as  to  the  character  of  the  employ- 
ment.. I  think  that  if  the  statute  had  meant  to 
say  that  the  overtime  employment  was  permis- 
sible in  the  place  if  the  place  was  not  at  tne  time 
used  for  manui^turing  process  or  purpose,  we 
should  have  expected  language  to  that  effect. 
Therefore  I  come  to  the  conclusion  that  this  was 
a  place  in  which  this  work  was  not  justified  in 
OTertime  hours,  on  the  ground  that  it  was  a 
place  that  was  used  for  manufacturing  processes 
or  handicrafts.  Upon  the  point  raised  by  counsel 
for  the  respondents  that  ike  stipendiary  magis- 
trate ought  not  to  have  come  to  tne  conclusion  to 
which  he  did  come  that  burnishing  was  a  manu- 
facturing process,  there  obviously  was  evidence 
before  him  upon  which  he  might  come  to  that 
conclusion.  Although  he  has  stated  the  case  in 
a  way  that  does  create  difficulty,  I  thiuk  he  came 
to  the  conclusion  that  the  burnishing  carried  on 
in  the  particular  twelve  hours  was  a  manufac- 
turing process,  and  I  am  not  sure  that  he  was 
wrong. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  think 
it  is  perfectly  clear,  when  the  matter  comes  to  be 
fairly  considered,  that  the  employment  of  women 
and  young  persons  is  permitted  only  for  specified 
periods,  which,  subject  to  an  exception  which  I 
will  mention  presently,  in  each  of  the  cases  men- 
tioned consist  of  twelve  hours — ^namely,  six  to  six, 
seven  to  seven,  eight  to  eight,  according  to  the 
time  at  which  work  is  begun ;  then  after  a  woman 
has  worked  for  that  period  of  twelve  hours,  it 
seems  to  me  that  overtime  begins.  It  is  difficult 
to  say  that  overtime  must  be  from  six  to  eight, 
or  vrom  seven  to  nine,  or  from  eight  to 
ten,  seeing  that  it  must  vary  vrith  regard  to 
each  set  of  persons  according  t*^  the  time  they 
oome.  It  is,  however,  not  necessary  to  decide 
that  matter.  That  is  my  view  as  to  what  is 
meant  by  *'  overtime."  Nine  o'clock  at  night  is 
an  hour  alter  the  latest  period  which  is  allowed  for 
ordinary  time,  and  then&fore  must  from  any  point 
of  riew  be  overtime.  Then  the  only  question  is 
whether  the  employer  comes  within  the  exception. 
It  seems  to  me  that  the  grammatical  meaning  of 
the  language,  though  it  may  be  inteipreted  in 
either  of  the  two  ways  my  Lord  has  pointed  out, 
ia  much  more  consonant  with  what  obviously  is 
intended,  and  that  that  part  of  the  buildine  wluch 
is  called  a  warehouse  is  not  at  any  period  to  be 
used  for  other  purposes  than  those  of  polishing, 
cleaning,  wrapping,  or  packing  up.  Many  reasons 
may  be  given  for  that  restriction.  One  thing  is 
Mag.  Cab.— Yol.  XZI. 


perfectly  clear,  that  this  is  a  general  section 
applying  to  textile  and  non-textile  manufactories, 
and  that,  therefore,  the  argument  derived  from 
the  suggestion  that  in  this  particular  trade  there 
is  no  reason  why  it  should  lie  any  more  objection- 
able to  do  this  packing,  &c.,  in  Uie  place  which  is 
used  for  burnishing  than  to  do  it  in  a  ware- 
house which  is  not  used  for  any  other  purpose,  to 
my  mind,  goes  for  nothing,  because  there  may  be 
many  other  trades  in  which,  if  the  circumstances 
were  known,  it  might  be  said  at  once  that  there 
was  very  good  reason  why  the  prohibition  should 
exist  against  the  same  room  being  used  for  the 
two  purposes  at  different  times  of  the  day.  It  is 
dear  that  evasion  might  be  facilitated.  I  do  not 
say  that  it  is  so  in  this  particular  case,  because, 
i^ter  what  the  learned  magistrate  has  said,  I  do 
not  think  it  would  make  any  difference,  but  yet 
there  must  be  many  cases  in  which  evasion  would 
be  facilitated  by  allowing  a  double  set  of  opera- 
tions to  take  place  in  the  same  room.  Therefore  I 
think  that  counsel  for  the  appellant  was  right  in  his 
argument  upon  the  meaning  of  the  section.  Upon 
the  point  raised  by  counsel  for  the  respondents 
that  Uie  magistrate  could  not  properly  find  that 
burnishing  was  a  manufacturing  process,  I  agree 
that  tJie  way  the  decision  was  arrived  at  was  to  a 
certain  extent  irregular,  because,  instead  of  having 
the  witnesses  l^ore  him  and  having  them  sub- 
jected to  cross-examination,  he  accepted  written 
statements  from  one  side  and  the  other.  Both 
parties,  however,  having  acquiesced  in  that 
method  of  dealing  with  the  question,  they  cannot 
be  heard  afterwards  to  say  it  was  not  a  proper 
way  of  deciding  the  question.  After  considenng 
the  written  statements,  the  learned  magistrate 
has  found  that  this  was  a  manufacturing  process. 
He  says  the  matter  was  a  small  matter,  and  did 
not  caU  for  a  penalty.  That  was  a  question 
entirely  for  him  and  not  for  us ;  it  was  a  question 
of  f  ac^  and  not  one  of  law. 

Chankell,  J. — ^I  agree.  I  had  a  little  diffi- 
culty in  understanding  this  statute,  and  a  still 
greater  difficulty  in  understanding  this  case. 
Although  I  think  that  I  ha?e  arrived  at  the  point 
of  understanding  the  statute,  I  am  not  sure  that 
I  have  arrived  at  the  point  of  understanding  the 
case ;  but  as  the  case  states  that  if  the  offence 
has  been  committed,  it  is,  in  the  opinion  of  the 
magistrate,  too  trivial  to  be  dealt  with,  that  is 
not  important.  It  seems  to  me  that  the  section 
might  possibly  mean  a  warehouse  not  used  at  a 
particular  time  for  a  manufacturing  process,  and 
in  which  at  that  time  persons  are  solely  employed 
for  the  particular  purposes  specified,  or,  on  the 
other  hand,  it  might  mean  a  warehouse  not 
habitually  used  for  a  manufacturing  process,  and 
in  which  persons  are  not  at  other  times  employed 
in  such  manufacturing  process.  As  between 
those  two  meanings  I  had  a  good  deal  of  difficulty 
at  first  in  understanding  why  the  Legislature  in 
protecting  women  from  being  employed  at  par- 
ticular times  of  the  day,  and  for  more  than  a 
certain  number  of  hours,  should  have  said  that 
although  they  may  be  employed  after  certain 
hours  in  "polishing,  cleaning,  wrapping,  and 
packing  up.  yet  they  must  not  be  employed  even 
in  that  work  unless  it  is  in  a  place  solely  used  for 
that  purpose.  With  regard  to  the  words  in  the 
section  "  not  used,"  I  should  have  thought  that  the 
proper  interpretation  would  have  been  to  say  that 
they  meant "  not  used  "  at  that  time,  but  counsel  for 
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the  appellant  has  gi^en  two  reasons  for  a  different 
oonstmotion,  either  of  which  may  be  sufficient. 
One  is  that  man^  mannfaotorinff  processes — and 
I  agree  with  Wills,  J.  that  it  does  not  matter 
whether  this  mannfaotarint;  process  is  one  of 
them  or  not — ^may  be  of  such  a  character  that  it 
is  important  that  the  room  in  which  they  are 
carried  on  should  not  be  used  more  than  a 
ceri'-ain  number  of  hours.  Then  there  may  be  this 
additional,  and  I  think  the  more  important, 
reason,  that  if  you  allow  the  place  in  which  this 
work  by  women  after  eight  o^slock  at  night  may 
be  carried  on  to  be  the  same  place  in  which 
manufacturing  processes  are  carried  on  during 
the  day,  and  in  which,  therefore,  the  apparatus 
for  the  carrying  on  of  those  manufacturing  pro- 
cesses will  he  present,  it  would  be  impossible  to 
preventevasion,  because,  the  moment  the  inspector 
looks  in,  the  persons  who  a  minute  a^  have  been 
doing  the  manufacturing  process  will  be  doing 
the  other  process.  Therofore,  if  the  L^islature 
allowed  the  two  things  to  be  done  in  the  same 
place,  it  would  be  impossible  to  prevent  that 
evasion.  I  think  what  is  meant  by  the  section 
is  not  only  that  the  persons  must  not  be 
employed  after  eisrht  o'clock  at  night  in  other 
than  certain  specined  work,  but  also  that  they 
must  do  that  specified  work  in  a  certain  place. 

Appeal  aUawed  with  casta, 

Solidtor  for  the  appellant*  The  Treasury 
Solicitor, 

Solicitors  for  the  respondents,  Gibson  and 
Weldon,  for  8,  J,  Newsom^  Sheffield. 


Thursday,  July  9, 1903. 

(Before  Lord  Alvebstone,  C.J.,  Wills  and 

Channell,  JJ.) 

West  Biding  of  Yobkshibe  Biyebs  Boabd 
(apps.)  V,  Bawson  and  anotheb  (resps.).  (a) 

Rivers  —  Pollution  —  Solid  matter  —  Prohibition 
against  putting  into  river — Deposit  in  miU  dam 
— Cleaning  out  dam — Deposit  mixed  with  water 
and  turned  into  river^^Offence^^West  Biding 
of  Yorkshire  Rivers  Act  1894  (67  &  58  Vict, 
c,  clxvi,),  s,  5. 

Sect,  S  of  the  West  Riding  of  Yorkshire  Rivers  Act 
1894  makes  it  an  offence  for  any  person  to  put 
or  cause  to  be  put  or  knowingly  permit  to  be  put 
into  any  river  or  stream,  within  the  jurisdiction 
of  the  rivers  board  {after  enumerating  certain 
specified  solid  matters)  **  any  deposit  in  a 
mill  dam,  or  any  sludge,  or  any  solid  sewage 
matter'* ;  and  "  solid  matter  "  was  defined  as  not 
including  **  particles  of  maiter  in  sus'pension  in 
water,** 

The  respondents,  who  were  manufacturers,  were 
owners  and  occupiers  of  a  mM  and  a  large  miU 
dam  into  which  fiowea  through  a  goit  the  water 
of  a  certain  river ;  and  'polluting  trade  effluents 
from  several  miUs  and  the  sewage  of  several 
hundred  houses  also  passed  into  the  river  above 
the  respondents*  miU  and  thence  through  the 
goit  into  the  respondents'  dam,  and,  in  conse- 
quence of  the  waters  being  impounded  in  the 
dam  by  the  respondents,  a  quantity  of  mud, 
sludge,  avui  deposit  had  been  formed  in  the  baevn 

(a)  Beported  by  W.  W.  Orb,  Eaq.,  Bwrlstar-U-lAW. 


of  the  dam;  but  there  had  been  no  disehttfg$ 
into  the  dam  by  the  respondents  themselves  of 
any  effluent  or  any  polluting  matter,  solid  or 
othertdse.  The  respondents,  in  order  to  cZeaa 
out  the  dam,  turned  the  whole  VHiters  of  the  river 
into  the  dam,  while  men  wUh  spades  cowoeyed 
the  mud  and  deposit  into  the  current  as  it  flowed 
through  the  dam,  and  by  this  operation  the  mud, 
sludge,  and  deposit  in  the  dam  becams  admisBed 
with  water  and  was  carried  in  suspension 
through  the  outlet  from  the  dam  into  the  river 
below  the  mill,  rendering  the  river  muddy  and 
turbid  for  a  considerable  distance.  The  effluent 
as  it  went  from  the  dam  into  the  river  consisted 
of  over  99i  per  cent,  of  liquids,  and  less  than 

1  per  cent,  of  solids. 

Held,  on  the  authority  of  Biver  Bibble  Joint  Com- 
mittee v,  fialliwell  (81  L.  T.  Rep.  38 ;  (1899) 

2  Q.B.  385),  that  the  respondents  had  committed 
no  offence  against  sect.  5  of  the  Act,  either  in 
unlawfully  causing  to  be  put,  or  in  knowingUf 
permuting  to  be  carried,  into  the  river  the  mud, 
sludge,  and  deposit  from  the  dam,  as  the  atuf 
sent  out  into  the  river,  being  in  a  liquid  state 
and  containing  less  than  i  per  cent,  of  eolid 
matter,  could  not  then  be  desorxhed  as  mud,  sludge, 
and  deposit,  and  that  it  was  immaterial  that  U 
may  have  been  so  in  the  dam  before  the  operation 
of  deaning  began. 

Case  stated  by  justices  of  the  peace  for  the  West 
Biding  of  the  county  of  York,  sitting  as  a  court 
of  summary  jurisdiction  at  Halifax  on  the  14th 
March  1903,  for  the  petty  sessional  division  of 
West  Morley. 

The  case  was  stated  for  the  opinion  of  the 
High  Court  upon  the  determination  of  the 
justices  in  dismissing  an  information  laid  on  the 
13th  Feb.  19a3  by  the  West  Biding  of  Yorkshire 
Bivers  Board  (the  appellants)  against  Frederick 
Bawson  and  John  Bawson  (the  respondents)  for 
unlawfully  causing  on  the  16th  Aug.  1902  to  he 
put  into  a  certain  river  within  the  jurisdiction  of 
the  appellants  called  the  Bybum  the  mud  and 
sludge  and  deposit  in  a  certain  mill  dam,  called 
the  Thorpe  Mill  Dam,  contrary  to  sect.  5  of  thn 
West  Biding  of  Yorkshire  Bivers  Act  1894,  and 
in  dismissing  another  information  laid  on  the 
same  date  by  the  appellants  against  the  respoD- 
dents  for  knowingly  permitting  on  the  16th  Aug. 
1902  to  be  carried  into  the  river  such  mud,  sludge, 
and  deposit  contrary  to  the  same  section. 

The  facts  proved  or  admitted  on  the  hearing  of 
the  informations  were  as  follows : — 

At  the  date  of  the  offence  alleged  in  the  informa- 
tions the  respondents  were  the  owners  and  occu- 
piers of  Thorpe  Mill  and  dam,  and  carried  on 
there  the  business  of  woollen  manufacturers. 

The  mill  estate  was  situate  on  the  left-hand 
bank  of  the  B^bum,  which  is  a  river  or  stream 
withir  the  jurisdiction  pf  the  appeUants,  at  a 
point  SIX  miles  from  its  source  and  about  two 
miles  from  its  junction  with  the  river  Calder. 

Adjoining  the  mill  was  a  large  dam  of  over  an 
acre  in  ext^t,  forming  part  of  the  mill  premises 
and  belonging  to  the  respondents,  which  was 
used  by  the  respondents  for  the  purposes  of  their 
business. 

The  dam  was  fed  by  a  goit  which  ran  from  the 
river  Bybum,  and  carried  to  the  dam  the  water 
of  the  river  and  also  pure  water  from  springs 
along  the  course  of  the  goit»  and  partly  by  a  very 
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rapid  flowing  tributary  stream  which  joined  the 
goit  at  the  point  where  it  flowed  into  the  dam 
and  which  was  known  as  the  Lamb  Clough. 

The  dam  had  ^  outlet  at  the  opposite  end 
thereof  into  a  lower  portion  of  the  river  at  a  point 
marked  on  a  plan  annexed  to  the  case. 

Above  the  respondents'  mill  on  the  same  river 
and  within  a  few  miles  of  the  respondents'  mill 
were  six  mills,  where,  after  treatment,  polluting 
trade  effluent  was  turned  into  the  river  Bjbum, 
and,  in  addition,  the  sewage  from  between  300 
and  400  houses  near  the  mill,  in  three  sanitary 
districts  which  were  within  tbe  jurisdiction  of  the 
appellants,  went  into  the  river  without  any  treat- 
ment whatever. 

Tbe  tributary  Lumb  Olough  also  received  trade 
effluenta  from  one  mill  and  the  sewage  from  about 
130  houses,  which  passed  quite  untroated  into  the 
waters  at  a  point  about  half  a  mile  above  the 
respNondente'  mill. 

The  appellants'  witnesses  stated  that  the  river 
By  bum  is  usually  a  fairly  natural  stream,  flowing 
in  a  bed  of  clean  natural  silt. 

Prior  to  the  16th  Aug.  1902  a  quantity  of  mud, 
slud^  and  deposit  had  formed  in  the  basin  of 
the  aam,  to  a  depth  of  about  2ft  in  the  centre 
thereof,  by  reason  solely  of  the  waters  of  the 
river  and  tributary  stream  being  arrested  by  and 
imponndM  in  the  dam.  The  deposit  of  this 
mud  and  sludge  was  caused  by  the  act  of  the 
respondents    in    impounding   and    keeping    im- 

Sounded  the  waters  m  the  dam,  and  not  by  the 
ischargf)  by  them  into  the  dam  of  any  effluent  or 
any  polluting  matter,  solid  or  otherwise. 

On  the  16th  Aug.  the  respondents,  with  the 
view  of  getting  rid  of  this  mud,  sludge,  and 
deposit,  opened  the  sluices  at  the  outlet  of  the 
dam,  and  turned  the  whole  of  the  waters  of  the 
river  passing  through  the  goit  and  the  tributary 
stream  through  the  dam,  whilst  eight  or  ten 
men,  acting  under  their  direction,  with  spades 
convened  and  scraped  the  mud,  sludge,  and 
deposit  into  the  current  so  formed  as  it  flowed 
through  the  dam  to  the  outlet,  which  was  about 
4ft.  wide  by  3ft.  deep. 

By  reason  of  such  operations  such  mud,  sludge, 
and  deposit  became  admixed  with  the  current  of 
water  as  it  passed  through  the  dam,  and  was 
carried  in  suspension  through  the  outlet,  so 
rendering  the  river  Bybum  muddy,  dark,  and 
turbid  for  a  distance  of  about  half  a  mile  below 
the  mill,  and  unfit  for  any  purpose  the  appellants' 
witnesses  knew  of. 

There  was  no  evidence  offered  on  behalf  of 
the  appellants  of  the  effect  of  this  on  the  bed 
of  the  river,  or  of  any  deposit  beine  formed  thereby 
on  the  bed  of  the  river  below  the  dam,  or  as  to 
the  length  of  time  the  discoloration  or  other 
effect  upon  the  water  of  the  river  continued, 
and  no  sample  of  the  river  water  was  taken  except 
jnst  atthe  outlet. 

A  sample  of  the  waters  as  they  flowed  into  the 
mill  dam  was  taken  on  behalf  of  the  appdlants 
<m  the  day  in  question — ^the  16th  Aug. — at  a  point 
marked  on  the  plan,  and  was  subsequently 
analysed,  and  the  analysis  showed,  and  the  respon- 
dents admitted,  it  to  be  a  fair  specimen  of  river 
winter. 

Such  sample  was  taken  on  a  Saturday  after- 
noon in  holiday  time,  when  it  was  admitted 
hj  the  appellants  that  the  mills  higher  up  the 
river  dd^t  have  stopped  worldng  and  be  nlling 


their  dams.  The  river  Bybum  above  the  goit  was 
then  below  normal  in  its  flow. 

A  sample  was  also  taken  during  the  sludging 
operations  of  the  waters  at  the  outlet  of  the  dam, 
and  was  subsequently  analysed.  The  analysis 
showed  such  waters  to  be  grossly  polluted,  and 
that  the  solid  matter  in  such  waters  slightly 
exceeded  356  parts  per  100,000,  and  that  the 
effluent  at  the  outlet  from  the  dam  into  the  river 
consisted  of  slightly  over  99i  per  cent,  of  liquids, 
and  less  than  i  per  cent,  of  souds  in  suspension. 

A  sample  was  also  taken  on  the  19th  Aug. 
1902  of  the  mud  and  sludge  and  deposit  in  the 
dam,  and  was  subsequently  analysed.  Evidence 
was  given  by  the  appellants  that  the  analysis 
showed  it  to  be  a  solid  substance  of  a  grossly  pol- 
luting character,  and  such  as  to  pollute  the  water 
of  any  ordinary  river  into  which  it  might  be  put 
or  cast,  and  that  it  contained  eight  or  nine  times 
as  much  organic  matter  and  five  times  as  much 
organic  niti^Sgen  as  is  found  in  any  ordinary  soil, 
due  entirely  to  the  presence  in  the  water  of  sewage 
and  manufacturing  effluents,  or  natural  impu- 
rities. 

It  was  admitted  by  the  appellante  that  it  was 
necessary  to  clean  out  the  dam,  but  it  was  stated 
by  two  witnesses  called  by  the  appellante  that  the 
mud,  sludge,  and  deposit  might  have  been  removed 
from  the  dam  by  means  of  barrows  without 
recourse  to  the  methods  pursued  by  the  respon- 
dente,  and  that  this  course  was  frequently 
adopted  in  other  parte  of  the  Biding,  but  the  dam 
was  from  15ft.  te  20ft.  deep  at  the  larger  end,  and 
2ft.  deep  at  the  smaller  eno.  The  method  adopted 
of  cleaning  the  dam  on  the  16th  Aug.  1902  was 
that  which  had  always  previously  been  adopted 
by  the  respondente.  At  the  shallow  end  the  re- 
spondents had  always  removed  the  deposit  by 
barrows  to  be  sold  te  plasterers  and  other  people 
as  a  valuable  property. 

Copies  of  tne  analysis  of  the  samples,  of  the 
plan,  and  of  certain  photographs,  were  put  in 
evidence  at  the  hearing,  and  were  annexed  to 
and  formed  part  of  this  case. 

The  respondents  contoaded  that  on  the  fore- 
going facts  there  was  no  evidence  that  the 
respondente  had  committed  an  offence  against 
the  provisions  of  the  section,  on  tJie  grounds: 

(1)  That  sect.  5  of  the  Act  under  which  the 
proceedings  were  taken  only  related  to  the  put- 
ting, or  causing,  or  permitting  to  be  put,  into  any 
river  or  stream,  of  solid  matters,  and  that  solid 
matter  by  sect.  3,  sub-sect.  1,  of  the  Act,  did  not 
include  particles  of  matter  in  suspension  in  water ; 
that  upon  the  evidence  any  matter  which  was  put 
or  caused  to  be  put  by  the  respondente  into  the 
river  in  cleansing  out  the  dam  was  matter  in 
suspension  in  water,  and,  being  in  the  proportion 
of  99i  per  cent,  liquid  and  less  than  i  per  cent,  of 
solids  in  suspension,  was  not  solid  matter  within 
the  meaning  of  the  Act,  and  that  by  sect.  3,  sub- 
sect.  2,  innocuous  discoloration,  which  was 
esteblished  by  the  evidence,  was  not  pollution  ; 

(2)  that  the  respondente  were  within  Uie  protec- 
tion afforded  by  sub-sect.  3  of  sect.  6  of  the  Act ; 
and  (3)  that  the  respondente  were  within  the  pro- 
tection afforded  by  sub- sect.  1  of  sect.  6  of  the 
Act.  In  support  of  such  contentions  the  re- 
spondente relied  upon  the  decisions  in  Biver 
Bibble  Joint  Committee  v.  HaUiweU  (79  L.  T.  Bep. 
636 ;  (1899)  1  Q.  B.  27 ;  and,  in  the  Court  of 
Appeal,  81  h,  T.  Bep.  38 ;  (1899)  2  Q.  B.  385) 
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and  West  Biding  of  Yorkshire  Bivers  Board  t. 
Goldthorpe  and  €Mother  {Timee,  Jane  9,  1898), 
decided  by  the  Divisional  Oooit  on  the  7th  June 
1898,  and  contended  that  the  latter  deoiaion  was 
a  deoision  upon  precisely  similar  facts. 

On  behalf  of  the  appellants  it  was  contended 
that  the  foregoing  facts  showed  that  an  offence 
had  heem  committed  by  the  respondents  against 
sect.  5  of  the  Act ;  and  the  appellants  farther  con- 
tended that  the  case  did  not  come  within  the 
protection  afforded  by  either  of  the  above  olaases, 
and  that  the  matters  put  into  the  stream  were 
solid  matters  and  not  solids  in  saspension. 

The  majority  of  the  justices  were  of  opinion 
that  there  was  no  evidence  on  the  foregoing  facts 
of  an  offence  against  the  provisions  of  sect.  5 
of  the  Act»  and  accordingly  they  dismissed  the 
informations. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  so  dismissing 
the  informations. 

The  West  Biding  of  Yorkshire  Bivers  Act  1894 
(57  &  58  Yict.  c.  dxvi.) — an  Act  to  make  more 
effectual  provision  for  preventing  the  pollution  of 
the  rivers  of  the  West  Biding  of  Yorkshire  and 
their  tributaries — provides : 

Sect.  3  (1).  In  this  Act —" Rivera **  or  "river" 
inolndes  bo  muoh  of  every  river  or  tribniary  thereof  as 
pasBes  through  or  by  the  ooimty  of  the  West  Biding  of 
Torkshize,  or  through  or  by  any  of  the  oonnty  boronghs 
of  Bradford,  Halifax,  Huddersfield,  Leeds,  and  Sheffield. 
"  Stream  "  incladee  oanaUaed  streams,  brooks  and  water- 
oonrsee,  oanaliied  rivers,  oanala,  and  lakes.  "  Solid 
matter"  does  not  indnde  partloles  of  matter  in  sus- 
pension in  water.  (2)  Any  liqoid  which  merely  oocasiona 
ionooaoos  disooloration  of  any  river  or  stream  shall 
not  be  deemed  to  be  *'  polluting "  for  the  purposes  of 
this  Act. 

Sect  5.  (Under  the  head  of  "  solid  matters  ")•  £very 
person  who — (a)  Puts  or  throws,  or  oanses  to  be  pnt  or 
thrown,  or  to  fall ;  or  (b)  knowingly  permits  to  be  pnt, 
or  to  fall,  or  to  be  carried ;  or  (e)  causes  or  knowingly 
permits  to  be  put  in  such  a  position  as  to  be  liable  to 
fall  or  to  be  canied  into  any  river  or  stream  within  the 
jarisdiction  of  the  rivers  board  the  solid  refuse  of  or  the 
8  freepings  from  any  manufactory,  manufacturing  process, 
brickyard,  mine,  pitshaft,  quarry,  workshop,  or  shop,  or 
any  bricks,  stones,  gravel,  sand,  earth,  mud,  soil,  ashes, 
cinders,  or  clinkers,  or  any  rubbish,  or  any  deposit  in  a 
reservoir,  mill  dam,  water-lodge,  or  pond,  or  any  sludge, 
or  any  solid  sewage  matter,  or  any  garbage,  or  oifal 
from  a  slaughterhouse,  or  the  carcase  or  portion  of  the 
carcase  of  any  animal,  or  any  solid  matter,  shall  be 
deemed  to  have  committed  an  offence  against  this  A  t. 

Sect.  6.  No  person  shall  be  deemed  to  have  committed 
an  offence  against  this  Act  for  doing  or  causing  to  be 
done  any  of  the  following  acts  (that  is  to  say) :  (1)  Oon 
structing,  improving,  or  maintaining  in  or  across  an^p 
river  or  stream  any  building,  bridge,  weir,  dam,  sluice, 
or  other  permanent  work,  with  neoessary  temporary 
coffer  dams,  and  other  works  which,  but  for  tiie  passing 
of  this  Act,  he  would  have  a  legal  right  to  do ;  (3) 
putting  or  permitting  to  be  carried  into  any  such 
river  or  stream  any  sand,  or  gravel,  or  other  natural 
deposit,  which  shall  have  flowed  from,  or  been  deposited 
by,  the  current  of  any  such  river  or  stream.  Provided 
that  the  sand  or  gravel,  or  other  natural  deposit,  so  put 
back  or  carried  as  aforesaid  do  not  interfere  with  the 
due  flow  of  or  pollute  the  waters  of  such  river  or 
stream. 

Part  3  of  the  Act  (sects.  5  and  6)  dealt  with 
"  solid  matters  " ;  and  the  marginal  or  sidenote  of 
sect.  5  was:  "Prohibiting  putting  solid  matter 
into  rivers." 


Part  4  (sects.  7  and  8)  dealt  with  <*liqmd 
sewage  pollution";  and  the  marginal  note  of 
sect.  7  was :  *'  Prohibiting  sending  liquid  sewage 
into  rivers." 

Part  5  (sects.  9,  10,  and  11)  dealt  with  "  Hqoid 
manufacturing  pollution  " ;  and  the  marginal  note 
of  sect.  9  was:  "Prohibiting  sending  polluting 
liquid  from  manufactory  into  rivers." 

Sect.  12  imposes  penalties  for  offences  against 
the  Act ;  a  penalty  not  exceeding  20Z.  for  the  first 
offence,  and  not  exceeding  502.  for  a  second  or  any 
subsequent  offence,  and  a  penalty  not  exceeding 
40«.  for  every  da^  on  which  the  offence  is  con- 
tinued  after  conviction. 

Danekwerts,  K.O.   {Ellison  with  him)   for  the 
appellants  (the  Bivers  Board). — ^The  decision  of 
the  justices  in  dismissing  the  informations  was 
wiiong.    Upon  the  facts  of  the  case  an  offence  wan 
committed  under  sect  5  of  the  Act.    The  section 
prohibits  the  putting  into  the  river  any  deposit  in 
a  mill  dam — ^tne  very  thing  that  was  aone  here— 
or  any  sludge.     The  present  case  is  distingnisb. 
able  from  the  case  of  Biver    Bihble  Joint  Com- 
mittee V.  Halliu>eU  (79  L.  T.  Bep.  636  ;  (1899)  1 
Q.  B.  27;   affirmed  81  L.  T.  Bep.  38;    (1899)2 
Q.  B.  385),  which  was  decided  on  sect.  2  of  the 
Bivers  Pollution  Prevention  Act  1876  (39  &  40 
Yict.  c.  75).    Sect.  5  of  the  Act  applicable  inthia 
case  is  very  much  wider  in  its  terms  than  sect  2 
of  the  Bivers  Pollution  Prevention  Act  1876,  and 
it   prohibits  the  sending  into  the  river  many 
things  which  are  not  included  in  the  scope  of 
sect  2  of  the   Act  of   1876.       In     that    case 
Williams,  L  J.  said  (81  L.  T.  Bep.,  at  p.  40 ;  (1899) 
2  Q.  B.,  at  p.  391) :  "  I  am  disposed  to  think  that 
it  may  be  that,  if  the  effluent  condition  of  the 
matter  was  brought  about  simply  for  the  purpose 
of  conveying  mtSiter  which  already  had  an  inde- 
pendent existence  as  a  solid  into  the  stream,  the 
proper  moment  of  time  to  inquire  whether  the 
matter  was  solid   would  be  the  moment  of  the 
commencement  of  the  operation  of  flushing  or 
causing  the  matter  to  flow  into  the  stream.    The 
efflaent  condition  may  in  that  case  be  ^d  to  be 
merely  a  means  to  an  end,  and  I  should,  as  at 
present  advised,  hesitate  to  say  that,  in  oider  to 
3ud2e  whether  the  matter  was  solid  or  not,  one 
ought  not  to  take  the  time  when  the  operation 
commenced.     I  only  say  this  in  order  to  guard 
myself  with  regard  to  that  question  in  case  it 
should  arise  in  the  future.    I  do  not  say  that  the 
state  of  things  to  which  it  is  applicable  existed 
here."    That  applies  precisely  in  this  case.  What 
we  have  to  look  at  is  the  nature  of  the  matter  at 
the  time  when  the  operation  commenced.    At  the 
time  the  operation  commenced  in  this  case  this 
matter  was  a   deposit  in  a  mill  dam  and  was 
sludge,  and  when   it  went  out  into  the  river  it 
was  still  sludge,  although  it  is  true  that  it  w«8 
mixed  with  water.    So,  in  the  case  of  YFsst  i^ta^ 
of  YorJeshire  Bivers  Board  v.    Ooldihorpe  and 
another  (Times,    June   9,  1898),    which   was  a 
decision    of     the   Divisional   Court   (Day  snd 
Lawrance,  J  J.),  upon  an  information  under  the 
same  section  (sect.  5)  of  this  Act,  against  the 
respondents,  who  were  owners  of  a  com  mill,  for 
putting  into  the  river  the  deposit  in  the  miU  dam, 
the  justices  and  the  quarter  sessions  bad  refused 
to  convict,  and   the    court  upheld  their  refusal 
and  dismissed  the  appeal  to  them.    Day,  J.  there 
said  that  the  Act  was  meant   to  prohibit  the 
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putting  into  the  river  the  dirt,  &c.,  that  came 
from  manofactores,  and  that  he  did  not  see  that 
in  that  case  anything  more  was  put  into  the  river 
than  the  river  itself  brought  down  which  was  an 
exception  within  the  Act  under  sect.  6  (3),  and 
that  in  his  opinion  sect.  5  did  not  apply  to  the 
cleaning  out  of  a  natural  deposit  of  a  mill  dam ; 
aod  Lawrance,  J.  said  there  must  be  either 
pollution  or  interference  with  the  clear  flow  of  the 
stream.  That  case  is  entirely  different  from  the 
piesMit,  as  here  the  deposit  in  the  dam  was  not 
an  ordinary  deposit,  but  contained  large  quantities 
of  sewage  matter,  so  that  there  were  both  pollu- 
tion and  an  interference  with  the  clear  flow  of 
the  river.  Upon  these  grounds,  those  cases  are 
not  in  point.  The  case  comes  within  sect.  5,  and 
the  decision  of  the  magistrates  was  erroneous. 
[He  also  relied  upon  an  exemption  in  sect.  23 
in  favour  of  the  owners  of  toe  Huddersfield 
Canal,  that  such  owners  should  not  be  deemed 
to  have  committed  an  offence  by  reason  of  their 
returning  into  the  river  Colne  any  sludge  or 
deposit  which  might  come  into  the  Huddersfield 
OanaL] 

Pickford,  K.O.  (B.  A.   Shepherd    and    O.  P. 
Walker  with  him)  for  the  respondents. — If  the 
contention  for  the  appellants  is  correct,  then  the 
Rivers  Board  or  the  sanitary  authority  can,  and 
yeiy  likely  will,  use  all  the  mill  dams  down  the 
stroim  as  catchpits  for  this  sewage  deposit  at  the 
expense  of  the  millowners.    It  is  said  that  this 
aeotion  (sect.  5)  does  not  deal  with  solid  matter, 
except  such  things  as  bricks,   gravel,  and  the 
other  things  there  specified ;  but  that  is  not  the 
proper  construction  of  the  section,  and  if  it  were, 
then  every  time  this  matter  runs  out  of  a  mill 
dam  an  offence  would  be  committed  aifaiust  this 
section.    Sect.  5  deals  solely  with  sobd  matter, 
and  unless  what  is  put  into  the  river  is  solid 
matter  no  offence  is  committed  under  the  section. 
By  sect.  2  of  the  Act,  the  Act  is  divided  into  dif- 
ferent parts.    Part  3 — under  which  this  section 
oomes---deal8  with  solid  matters  only,  as  we  see 
by  the  section  and  by  the  marginal  note  to  the 
same.     Then  Part  4  deals  with  liquid  sewage 
pollution,   a  perfectiy  different  thing;   and  to 
bring  the  case  within  sect  5  the  matter  must  be 
sufficiently  solid  as  to   be  properly  described  as 
solid  matter.    In  Biver  Bibble  Joint  Commitiee  v. 
EaUiweU  {ttbi  eup,),  Lord  Russell,  C.J.  said :  **  It 
is  not  suggeeted  that  he  makes  any  contribution  to 
any  solid  or  other  matter  in  the  reservoir ;  all  that 
he  lets  into  his  reservoir  is  what  the  stream  brings 
down,  and  all  that  he  lets  out  is  what  the  stream 
has  brought  down."    That  applies  here,  because 
all  that  the  reepondents  have  let  out  of  their  dam 
IS  what  the  stream  has  brought  into  it.    The 
pirinciple  applied  in  that  case,  both  in  the  Divi- 
sional Court  and  in  the  Court  of  Appeal,  exactiy 
applies  to  this  case,  though  no  doubt  Williams, 
L.  J.  doubted  that  principle.    That  principle  was 
that  regard  must  be  had  to  the  matter  as  it  is 
pot  into  the  river,  not  to  the  matter  as  it  is  in 
the  dam  before  it  is  put  into  the  river  and  before 
any  operation  is  b^un  upon  it.    Possibly  the 
respondents  would  come  within  the  protection  of 
BuUseot  3  of  sect.  6,  but  that  is  not  now  insisted 
upon,  as,  having  regard  to  the  findings  in  the 
(»8e  that  there  may  have  been  pollution  in  the 
li<|uid   turned   into  the  river,  that  sub- section 
might  possibly  not  apply.    If  there  had  been  no 
polltiticHi  in  question,  tnen  sub-sect.  3  of  sect.  6 


would  have  protected  the  respondents.  What- 
ever this  deposit  may  have  been  in  the  dam,  when 
it  was  put  into  the  river  in  the  liquid  state  and 
with  less  than  i  per  cent,  of  solid  matter  in  it,  it 
clearly  could  not  be  described  as  and  was  not 
mud,  or  sludge,  or  deposit,  and  therefore  there 
would  be  no  offence  under  the  section  in  putting 
it  into  the  river.  The  Biver  Ribbh  case  {iM  sup.) 
establishes  two  things  with  regard  to  this  case : 
first,  that  what  was  put  into  the  river  was  not 
solid  matter  though  it  may  have  been  solid 
matter  before  it  was  put  into  the  river;  and, 
secondly,  that  if  it  were,  the  respondents  were 
within  their  rights,  according  to  sub-sect.  I  of 
sect.  6.  If  there  is  a  right  to  make  a  dam  and  to 
impound  the  waters  in  the  dam,  then  there  is  also  a 
right  to  do  all  that  is  necessary  to  maintaining 
the  dam  and  impounding  the  waters.  According 
to  the  interpretation  put  upon  the  matter  by  the 
Court  of  Appeal,  the  justices  were  right. 

Danckwerts,  K.C.  in  reply. 

Lord  Alybbstone,  C.J. — In  this  case  it  has 
very  naturally  been  attempted  to  distinguish  the 
principle  upon  which  the  case  has  to  be  decided 
from  the  principle  established  in  the   case   of 
Biver  Bibhle  Joint  Committee  v.  HdlliweU  {ubi 
8up.),  decided  by  the  Court  of  Appeal,  upon  the 
ground  that  the  lanp^uage  of  the  section  of  the 
Act  applicable  to  this  case  is  more  specific  than 
the  languaee  of  the  Act  then  in  question,  and 
prohibito  the  sending  into  any  river  or  stream 
stuff  which  in  fact  has  got  into  the  dam  in  some 
way  or  another.    That  argument  was  based  upon 
the   fact   that  in    sect.    5  we  find  the  words : 
"Bricks,  stones,  sravel,  sand,  earth,  mud,  soil, 
ashes,  cinders,  or  inkers,  or  any  rubbish,  or  any 
deposit  in  a  reservoir,  mill  dam,  water-lodge,  or 
pond,  or  any  slnd^  " ;  and  then  the  section  goes 
on,    "or  any  sohd  sewage  matter."    It  would 
have  been  quite  easy  to  enact  that  no  such  things 
should  be  put  into  the  river  at  all  in  any  form, 
whether  solid  or  liquid,  but  the  section  has  not 
said  so,  and  the  contention  which  is  raised  by 
counsel  for  the  respondents  is  that  this  section 
(sect.  5)  relates  to  solid  matter  only.    We  have 
first  to  deal  with  that  contention.    I  do  not  think 
it  necessary  to  decide  that  point,  but  I  do  not  go 
so  far  as  that  myself,  because  I  think  that  some 
of  the  matters   that   are   mentioned,    certainly 
sludflre  or  deposit,  may  be  of  a  liquid  character ; 
but,  in  my  opinion,  the  section  points  generally 
to  things  which  come  under  the  general  descrip- 
tion of  not  being  liquid,  although  I  should  not  go 
quite  so  far  as  saying  that  they  would  all  come 
under   the    description  of  being    solid  matter. 
However  that  may  be,  in  my  opinion,  in  order  to 
constitute  an  offence  under  this  section,  the  stuff 
when  it  is  put  into  the  river  or  stream  must  come 
within  some  of  the  descriptions  enumerated  in  the 
section,  and  for  the  purpose  of  this  case  counsel 
for  the  appellants  contends  that  what  was  sent 
out  into  the  stream  was  the  deposit  of  the  mill 
dam  or  was  sludge.    Now,  if  in  tne  case  of  Bivtr 
Bibble  Joint  Committee  v.  HaUiweU  (ubi  sup.)  the 
stuff  that  was  sent  out  into  the  river  had  not  been 
at  any  important  or  material  time  putrid  solid 
matter — which  formed  the  subject  of  the  offence 
in  that  case — I  tiunk  the  distinction  drawn  by 
counsel  for  the  appellants  would  have  been  a  very 
important  one ;  but,  loolcing  at  the  judgment  of 
Lord  Eussell,  C.J.  in  the  Divisionsd  Court  and 
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the  judgments  of  Smith  and  Bigby,  L. JJ.  in  the 
Goort   of  Appeal,  I  think  they  certainly  con- 
sidered that  the  stuff,  before  it  was  mixed  up 
with  water  at  all,  was  putrid  BoUd  matter.    In 
one  of  the  judgments  it  is  pointed  out  that  it  is 
not  an  offence  to  have  putrid  solid  matter  in  the 
reservoir.    The  offence  is  in  sending  it  out  into 
the  riTer,  and  I  cannot  read  the  judgments  in 
that  case,  either  in  the  court  below  or  in  the  Court 
of  Appeal,  apart  from  the  particular  passage  on 
which  reliance  has  been  placed  in  the  judgment 
of  Williams,  L.J.,  as  coming  to  the  conclusion 
that  the  stuff  was  not  a  putrid  solid    matter 
before  it  was  stirred  up  and  sent  out  into  the 
river.    Therefore  I  think  that  we  are  bound  for  the 
purpose  of  this  case  by  the  principle  laid  down  in 
that  case.    If  we  have  to  lo(nc,  as  I  think  we  must 
do,  at  the  place  where  and  the  condition  in  which 
the  stuff  is  put  into  the  river,  there  was  in  that 
case  a  prohibition  against  putting  putrid  solid 
matter  into  the  river.   The  matter  was  in  that  case 
put  into  the  river  diluted  with  water  or  diluted  to 
a  very  considerable  extent  with  water,  and  yet  it 
was  held  in  that  case  not  to  be  an  offence.    Now, 
applying  the  principle  of  that  case  to  the  present 
case,  we  find  here  an  express  prohibition  against 
putting  in  sludge,  an  express  prohibition  Sjeainst 
putting  in  deposit,  and  an  express  prohibition 
against  putting  in  solid  sewage  matter.    That 
being  so,  I  think  that  the  question  for  the  con- 
sideration of  the  magistrates  was.  Was  the  stuff 
at  the  time  it  was  sent  out  from  the  mill  dam  into 
the  river  fairly  described  as  sludge  or  deposit  from 
a  reservoir  or  mill  dam  ;  or  I  will  even  go  further 
and  say  could  it  fairly  be  described  as  diluted 
slu d^  or  diluted  deposit  P  If  the  facts  found  by  the 
magistrates  had  heea  that  this  stuff  was  nothing 
more  than  sludge  of  a  weaker  oonsistency,  but 
still  sludge,  a  deposit  of  a  less  solid  character, 
but  still  a  deposit,  then  I  think  they  ought  to 
have  convicted,  and  I  think  we  should  be  justified, 
if  we  could  deal  with  the  facts  of  this  case  as  I 
believe  we  can  iu  dealing  with  the  matter  from 
that  point  of  view,  in  reading  their  finding  in  that 
way.    I  must  say  that  is  how  I  understand  the 
case  by  what  the  magistrates  say  in  one  of  the 
paragraphs  of  the  case,  and  I  thinK  they  go  much 
further.    They  obviously  had  the  point  clearly 
before  them,  because  it  was  contended  that  it  was 
not  polid  matter,  and  it  must  have  been  argued 
before  them  that  it  was  not  sludge  and  was  not 
deposit.    They  say :  *'  By  reason  of  such  opera- 
tions   such    mud,  sludge,   and  deposit    became 
admixed  with  the  current  of  water  as  it  passed 
through  the  dam,  and  was  carried  in  suspension 
through  the  said  outlet."    Although  I  do  not 
attach  very  much  importance  to  the  analyses  alB 
analyses,  yet  when  I  find  that  the  quantity  of 
solid  matter  is  less  than  or  about  ^  per  cent. — 
it  is  said  to  be  only  *3  per  cent. — it  seems  to  me 
impos^iible  to  say  that  the  magistrates  ought  to 
have  held  that  what  was  being  sent  out  into  the 
river  was  sludge  and  that  it  was  deposit.    We  were 
pressed  by  a  passage  in  the  judgment  of  Williams, 
L.J.,  in  which  he  said  (1899)  2  Q.  B.,  at  p.  391) :  "  I 
am  disposed  to  think  that  it  may  be  that,  if  the 
effluent  condition  of   the   matter  was  brought 
about  simply  for  the  pnrpose  of  conveying  matter 
which  already  had  an  independent  existexice  as  a 
solid  into  the    stream,  the  proper  moment  of 
time  to  inquire  whether  the  matter  was  solid 
would  be  the  moment  of  the  commencement  of 


the  operation  of  flushing  or  causing  the  matter  to 
flow  intq^the  stream.*'  I  do  not  quite  know  exactly 
what  the  learned  Lord  Justice  meant;  but  it 
seems    to    me    quite    impossible    to    hold,    in 
face  of  the  opinion  of  the  other  learned  judges 
who  gave  judraient  in  t^at  case,  that  Uiat  is 
a  judgment  wnich    is    binding   upon   us  that, 
simply    because    the    stuff    had    been    sludf^ 
at   one    time   and   had    been   deposit   at  one 
time,   it   still    continued   to    be    so,    notwith- 
standing the  eondition  of  dilution  in  which  it  is 
borne  into  the  stream.    As  I  have  said,  I  think 
all   the  learned   judges   in   that  case   Uiought 
it    was    putrid    solid  matter   in    the   reservoir 
before  it  was  stirred  up  with  spades  and  washed 
out  of  the  reservoir  with  the  water  in  the  way 
which  has  been  described.    I  ought  to  say  that  I 
am  not  at  sJl  impressed  with  the  argument  of 
counsel   for  the  respondents,  that  there  is   in 
sect.  6,  sub-sect.  1,  of  this  Act  anything  which 
corresponds  with  sect.  17  of  the  Bivers  Pollution 
Prevention  Act  1876,  and  that  no  consequences 
of  the  kind  which  were  held  to  follow  from  sect  17 
in  the  case  of  Biver  Bibble  Joint  CommiUee  t. 
HaUtweU  («6t  sup,)  would  follow  from  sub- sect  1 
of  sect.  6  of  the  Act  now  in  question.    I  am  by 
no  means  satisfied  that  the  things  now  in  questmen 
would  come  within  the  meaning  of  "  maintaining 
in  or  across  any  river  or  stream  any  building, 
bridge,  weir,  diun,  sluice,  or  other   permanent 
work  "  within  that  sub-section.    There  are  many 
mill  dams  which  do  not  depend  upon  a  mere  dam 
across  the  stream,  but  are  separate  excavations, 
and  possibly  that  sub-section  may  relate  to  things 
entirely  different  from  those  in  question  hei& 
Certainly  there  is    not  involved   m    that   sub- 
section any  of  what   I    mav   call  the  implied 
possibilities  of  the  reservoir  being  cleared  out  in 
the  way  in  which  it  was  cleared  out  in  this  case. 
I  am  unable  to  differ  from  the  magistrates.    I 
think  they  have  in  fact  found  that  what  was 
sent  out  was  not  sludge,  and  was  not  deposit, 
and  that  what  was  sent  out  was  solid  matter 
which  was  held  in   sa sponsion  in  water,  which 
would    not   be   properly  described   as    any  one 
of  the  things  prohioitod  by  sect.  5  of  the  Act 
I    therefore    think   that   this    appeal    must  be 
dismissed. 

Wills,  J. — 1  am  of  the  same  opinion.  I  think 
it  is  not  possible  to  draw  any  real  or  substantisl 
distinction  between  the  principle  of  this  case  and 
the  principle  of  the  case  in  th«  Court  of  Appeal 
of  Bioer  Bibble  Joint  Committ-e  v.  HalUweU 
{ubi  swp,).  In  that  case  the  matter  arose  under 
a  prohibition  contained  in  sect  2  of  the  Bivers 
Pollution  Preyention  Act  1876,  and  there  what 
was  prohibited  from  being  carried  into  the  river 
or  being  thrown  into  the  river  was  "  any  putrid 
solid  matter."  I  think  it  quite  manifest  from 
the  judgments  of  Smith  and  Bigby,  L.JJ. 
that  they  considered  there  was  in  that  case 
an  accumulation  at  the  bottom  of  the  reserrdr 
of  putrid  solid  sewage  before  the  water  was  dis- 
turbed. They  held  that  the  stirring  up  of  that 
putrid  solid  matter  and  diluting  it  with  water 
and  bringing  it  into  a  stete  in  which  it  could  no 
longer  be  said  that  it  was  putrid  solid  sewage, 
and  the  turning  it  into  the  river  when  it  was  in 
that  altered  state,  was  not  a  breach  of  the  Act, 
and  they  held  that  the  time  and  place  at  which 
to  look  at  what  was  done  was  the  moment  of  tiie 
stuff  escaping  into  the  river.    It  seemr  to  me 


MAGISTRATES*   OASES. 


287 


KJB.  DiY.]  CiTT  ov  London  Elbc.  Light.  Oo.  v.  Mayor  ov  London,  aad  Oross  AppeaL  [H.  of  L. 


that  it  is  quite  impossible  (o  draw  any  substantial 
distinction  between  that  case  and  the  present 
case,  in  which  the  sludge  is  to  be  prohibited  from 
being  sent  out,  but  by  reason  of  what  has  been 
done  the  sludge,  before  anything  is  sent  out»  has 
ceased  to  be  sludge  and  has  be^  concerted  into 
a  very  mild  decoction  in  which  there  is  only 
about  or  ^yen  less  than  i  per  cent,  of  solid  matter 
in  the  combined  artide  which  consists  of  water 
and  this  stuff  in  suspension.  Nothing  turns  upon 
the  definition  of  solid  matter  not  inclumng 
particles  of  matter  in  suspension  in  water,  because 
in  this  case  we  are  not  dealing  with  the  expres- 
sion "  solid  matter,"  and  thei^ore  that  does  not 
stand  in  the  way  of  the  appellants.  Then  the 
only  other  distinction  that  is  sought  to  be  made 
is  this :  that  in  sect.  6  certain  things  are  de- 
fined which  it  is  said  shall  not  fall  within 
sect  5.  It  does  not»  however,  in  the  least 
follow  that  anything  else  except  what  is  there 
specified  can  udl  short  of  being  under  sect.  5; 
and  also  a  special  reservation  on  behalf  of  a 
particular  reservoir  under  sect.  23  is  relied  upon, 
oat  it  seems  to  me  that  imless  we  know  much 
more  than  we  can  know  about  the  circumstances 
under  which  that  came  into  the  Act  of  Parlia- 
ment, and  of  that  particular  reservoir  and  of  the 
staff  that  was  thrown  in  there,  it  is  impossible 
to  argue  upon  a  special  reservation  applicable  to 
one  particular  reservoir  that  the  Act  in  general 
is  to  receive  any  different  construction  from  the 
kind  of  construction  which  was  put  upon  the  Rivers 
Pollution  Prevention  Act  of  1876  in  the  case  of 
Biver  Bibhle  Joint  Comwittee  v.  HdUiweU  (uhi 
sup.).  It  is  true  that  in  that  case  also  there  was 
sect  17  of  the  Rivers  Pollution  Prevention  Act 
to  be  relied  upon,  and  I  am  told  that  my  judg- 
ment in  the  court  below  in  that  case  rested  princi- 
paJly,  H  not  exclusively,  upon  that  sect.  17,  but 
that  matter  is  noticed  and  dealt  with  by  the 
Court  of  Appeal,  and  it  is  dealt  with  quite  sepa- 
rately from  the  other  part  of  the  case.  The  first 
part  of  the  decision  rests  entirely  upon  that 
which  I  have  already  dealt  with,  and  all  that  is 
said  in  effect  with  regard  to  sect.  17  is  that  there 
is  an  additional  reason  there  which  does  not 
happen  to  exist  in  the  present  case.  But  that 
does  not  weaken  the  effect  of  the  principle  which 
waa  laid  down  by  the  court  which  is  applicable  to 
the  rest  of  the  enactment.  For  these  reasons  I 
am  c^  the  same  opinion  tliat  this  appeal  should 
be  dismissed.       ^ 

Ghaknsll,  J. — ^I  concur  in  this  judgment 
upon  the  ground  that  the  point  upon  which  I 
otherwise  should  be  disposed  to  give  judgment 
for  the  appellants  appears  to  have  ^en  concluded 
the  other  way  by  a  majority  of  two  Lords 
Justices  against  one.  I  personally  should  agree 
with  the  view  of  Williams,  L.  J.  that  if  there  is  a 
provision  that  a  person  may  not  put  into  the 
stream  a  particular  substance — in  the  case  before 
him  putnd  solid  matter,  in  this  case  something 
different — in  the  condition  in  which  it  then  is, 
he  commits  a  breach  of  the  statute  if  he  purposely 
converts  tiiat  substance  into  matter  in  suspension, 
and  tiien  puts  the  water  with  this  substance  in 
suspension  into  the  stream.  But  I  concur  in  the 
view,  though  I  doubted  it  for  some  time,  of  the 
other  Lords  Justices  when  they  expressed  a  con- 
trary opinion  to  that.  If  that  is  so,  I  think  we 
ought  by^y  to  foUow  that  view,  especially  as  I 
cannot  aay  that  there  is  any  real  difference  in  the 


words  of  this  section  and  the  words  that  the  court 
were  then  considering  in  that  case,  which  would 
bring  about  any  different  result.  Here  we  have 
got  the  specific  thing  in  Question — ^namely,  a 
deposit  in  a  reservoir  or  mill  dam-— dealt  with  in 
this  section,  and  it  is  forbidden  to  put  that  into 
the  stream.  This  substance  had  at  one  time 
beyond  all  doubt  been  deposited  in  the  reservoir 
or  mill  dam.  In  the  other  case  there  was  the 
substance  which  undoubtedly  at  one  time  had 
been  putrid  solid  matter.  It  had  been  converted 
into  a  foul  liquid  with  this  matter  in  suspension 
in  it,  and  the  majority  of  the  Court  of  Appeal 
held  that  the  putting  that  into  the  stream  was 
not  an  offence  against  the  words  of  the  statute 
then  in  question,  which  seems  to  me  tr>  be  precisely 
similar  to  the  words  of  the  statute  in  this  ca^e. 
Therefore  the  view  I  otherwise  might  have  taken, 
as  I  think  Williams,  L.J.  in  that  case  took — 
namely,  that  the  intentional  converting  the  stuff 
into  water  with  the  matter  in  suspension  for  the 
purpose  and  object  of  putting  into  the  stream 
matter  which  could  not  otherwise  be  directly  put 
into  the  stream,  would  be  an  offence  against  the 
statute — seems  not  to  have  been  held  in  that 
case,  and  I  think  one  ought  loyally  to  follow  the 
view  there  taken,  without  drawing  the  very  fine 
distinctions  that  undoubtedly  one  could  draw 
with  regard  to  it.  j^^^  dismUsed. 

Solicitors  for  the  appellants,  CUmenta, 
WiUiams,  and  Co.,  for  2Vewr  C.  Edwards,  Wake- 
field. 

Solicitors  for  the  respondents.  Walker  and 
Boioe,  for  Frederick  Walker  and  Son,  Halifax. 
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May  14, 15,  and  Aug,  7, 1903. 

(Before    the   Lord    Chancbllob    (Halsbur^), 
Lords  Shand,  Dayby,  and  Bobbbtbok.) 

City  of  London  Elbctbic  Lighting  Com- 
pany V,  Mayob  of  London,  and  Cross 
Appeal,  (a) 

ON  AFFBAL  FBOM  THB  COUBT  OF  AFFBAL  IN 

BNGLAND. 

Municipal  corporation  —  Validity  of  contracts— 
Members  of  corporation  holding  shares  in  con- 
tracting company  —  "  Directly  or  indirectly 
interested  or  concerned  in  an/y  contract  *' — City 
of  London  Sewers  Act  1848  (11  A  12  Vict. 
c.  clxiii.),  s,  42. 

Sect,  42  of  the  City  of  London  Sewers  Act  IS4S 
provides  **  that  no  person  being  a  commissioner, 
or  a  member  of  the  Court  of  Aldermen,  or  of  the 
Common  Council  of  the  City,  shall  be  directly  or 
indirectly  interested  or  concerned  in  any  contract 
which  shall  be  made  or  entered  into  by  or  on 
behalf  of  the  commissioners  for  the  execution  of 
any  works  by  this  Act  directed  or  authorised  to  be 
done  or  executed,  or  for  furnishing  materials  or 
labour,  or  for  any  other  matter  or  thing  what- 
soever, upon  pain  that  every  such  contract  shall 
be  null  and  void,"  and  imposes  penaUies  for 
a  breach  of  the  provision, 

Contra^its  were  made  by  a  company  with  the  Com' 
missioners  of  Sewers  of  the  CUy  for  lighting 

(a)  Reported  by  0.  E.  Maldui,  Baq.,  Burlatcr-ftt-Law. 
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the  City  by  electricity.  Certain  of  ths  Cant' 
misnoners  of  Sewers  and  memibereof  the  Court 
of  Aldermen  and  of  the  Common  (founcil  were 
shareholders  in  the  company  at  the  tims  that  the 
contracts  were  entered  into. 

Held  {affirming  the  judgment  of  the  court  below), 
that  the  contracts  fell  toithin  sect.  42  of  the 
Act,  and  were  nuu  and  void;  but  that  the 
section  only  extended  to  contracts  in  which 
the  persons  referred  to  were  interested  at  the 
time  when  the  contract  was  made,  and  that  a 
contract,  good  in  its  inception,  was  not  made 
void  by  reckon  of  such  a  person  becoming  a 
shareholder  in  the  company  after  the  contract 
had  been  entered  into. 

Cross  appeals  from  a  judgment  of  the  Court  of 
Appeal  (xtisby,  Williams,  and  Stirling,  L.JJ.), 
reported  84  L.  T.  Rep.  170;  (1901)  1  Oh.  602,  who 
hsbd  in  part  reversed  and  in  part  affirmed  a 
judgment  of  Far  well,  J.,  reported  82  L.  T.  Bep. 
530. 

The  question  was  whether  certain  oontracts 
made  with  the  Commissioners  of  Sewers  of  the 
City  of  London  were  void  under  the  provisions  of 
sect  42  of  the  City  of  London  Sewers  Act  1848, 
which  is  set  out  in  the  head  note. 

In  the  action  the  appellants  claimed  a  declara- 
tion that  three  several  agreements,  the  first  dated 
the  19th  May  1890,  and  made  between  the  Brush 
Electrical  Engineering  Company  Limited  (herein- 
after called ^e  *' Brush  Company")  of  the  one 
part  and  the  Commissioners  of  Sewers  of  the  City 
of  London  (hereinafter  called  the  "  Commissioners 
of  Sewers  ")  of  the  other  part ;  the  second,  dated 
the  28th  May  1890,  and  made  between  the  Laing 
Wharton  and  Down  Construction  Syndicate 
Limited  (hereinafter  called  the  "Lain^  Syndi- 
cate '*)  of  the  one  part  and  the  Commissioners  of 
Sewers  of  the  other  part ;  and  the  third,  dated 
the  5th  Feb.  1891,  and  made  between  the  Brush 
Company  of  the  one  part  and  the  Commissioners 
of  Sewers  of  the  other  part,  were  valid  and 
subsisting  and  that  the  defendants  were  bound  by 
the  same. 

By  the  agreement  of  the  19th  May  1890  the 
Brush  Company  agreed  with  the  commissioners 
that  they,  tne  Brush  Company,  their  successors 
or  assigns,  would  light  by  electricity  the  **  Central 
District "  of  the  City  for  the  term,  at  the  rates, 
and  upon  the  conditions  in  the  agreement  set 
out. 

By  the  aj^reement  of  the  28th  May  1890  the 
Laing  Syndicate  agreed  with  the  Commissioners 
of  Sewers  that  they,  the  Lainpf  Syndicate,  their 
successors,  or  assigns,  would  lisht  by  electricity 
the  "Eastern  District"  for  the  term,  at  the 
rates,  and  upon  the  conditions  in  the  agreement 
set  out. 

By  the  agreement  of  the  5th  Feb.  1891  the 
Brush  Company  agreed  with  the  commissioners 
that  they,  their  successors,  or  assigns,  would 
light  by  electricity  the  "  Western  District "  for 
the  term,  at  the  rates,  and  upon  the  conditions  in 
the  agreement  set  out. 

At  the  dates  of  the  contracts  between  the  Com- 
missioners of  Sewers  and  the  Brush  Company, 
dated  the  19th  Mav  1890  and  the  5th  Feb.  1891, 
there  were  among  tne  shareholders  of  the  Brush 
Company  persons  who  were  common  councilmen 
of  the  city  of  London,  and  one  of  them  was  a 
Qommissioner  of  sewers. 


The  Lord  Mayor  became  a  registered  share- 
holder a  few  days  after  the  date  of  the  seoond 
contract. 

The  Laing  Company  had  at  the  date  of  the 
contract  of  the  28th  May  1890  no  such  persons  as 
shareholders,  but  some  such  persons  became 
shareholders  afterwards. 

The  undertakings  and  provisional  orders  of  the 
Brush  Company  and  the  Laing  Syndicate  were 
with  the  assent  of  the  Board  of  Trade  transferred 
to  the  appellant  company. 

Farweil,  J.  gave  judgment  for  the  appellants, 
deciding  in  their  favour  on  all  the  contentians 
raised  by  them,  and  granted  the  declaratioa 
claimed  in  the  statement  of  claim. 

From  this  judgment  the  respondents  appealed, 
and  the  Court  of  Appeal  delivered  juagment 
holding  that,  as  regards  the  two  contracts  made 
between  the  Brush  Company  and  the  Commis- 
sioners of  Sewers,  the  contracts  were  null  and 
void  ab  initio  by  reason  of  the  provisions  of  the 
42nd  section  of  the  City  of  London  Sewers  Act 
1848,  but  that,  as  regards  the  Lsdng  Syndicate 
contract  it  was  not  null  and  void  ah  initio,  aad 
that  the  subsequent  events  did  not  render  the 
contract  null  and  void  under  the  provisions  of 
the  42nd  section  of  the  City  of  London  Seirera 
Act  1848. 

From  this  decision  both  parties  appealed. 

Cripps,  K.C.  and  BoskUl,  K.C.  appeared  for  the 
company. 

Lawson  Walton,  K.C,  Danekvoerts,  K.C.,  and 
A.  J.  Walter  for  the  corporation. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  7. — Their  Lordships  gave  judgment  as 
follows : — 

The  LosD  Chancbllob  (Halsbury).  —  M7 
Lords;  In  this  case  a  declaration  is  sought  to 
establish  the  validity  of  [three  contracts,  entered 
into  between  the  City  of  London  Electric  Light- 
ing Company  Limited  and  the  Mayor  and  com- 
monalty and  citizens  of  the  City  of  London,  and 
the  question  which  it  is  sought  to  raise  is  whether 
or  not  the  contracts,  or  any  of  them,  entered  into 
between  the  parties  are  valid  and  binding  on  the 
defendants.  The  defendants  have  repudiated 
them,  not,  as  I  understand,  that  they  have  any 
objection  to  the  substance  of  the  contracts,  hut 
being  advised  by  counsel  that  the  contracts  were 
invalid  they  felt  bound  to  test  that  question  in  a 
court  of  law.  Farweil,  J.,  before  whom  the  ques- 
tion came,  was  of  opinion  that  they  were  valid. 
The  Court  of  Appeal  has  declared  two  of  them 
to  be  invalid,  allowing  the  third  to  stand.  The 
whole  question  turns  upon  sect.  42  of  the  London 
Sewers  Act  1848,  which  provides  "  that  no  person, 
being  a  commissioner  or  a  member  of  the  Court 
of  Aldermen  or  of  the  Common  Council  of  the 
City,  shall  be  directly  or  indirectly  interested  or 
concerned  in  any  contract  which  shall  be  made 
or  entered  into  by  or  on  behalf  of  the  commis- 
sioners for  the  execution  of  any  works  by  this 
Act  directed  or  authorised  to  be  done  or  executed, 
or  for  furnishing  materials  or  labour  or  for  any 
other  matter  or  thing  whatsoever,  upon  pain  that 
every  such  contract  shall  be  null  and  void,  and 
that  the  person  who,  being  a  commissioner  or  a 
member  of  the  said  Court  of  Aldermen  or  of  the 
Common  Council,  shall  be  so  interested  or  con- 
cerned therein,  shall  for  every  such  offence  forfeit 
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ar.d  pay  the  sum  of  lOOL  to  any  person  who  shall 
sue  for  the  same,  to  be  recoverea  in  any  of  the 
saperior  courts,  by  action  of  debt  or  on  the  case." 
At  the  date  of  the  contract  there  were  share- 
holders among  the  Gommissioners,  aldermen,  and 
common  conncilmen,  and  also  in  the  plaint! ft 
company ;  and  I  so  far  agree  with  Farwell,  J. 
that  I  think  that  the  first  thing  to  see  is  whether 
the  Act  of  Parliament  is  clear  or  is  fairly  suscep- 
tible of  two  constructions,  but  I  regret  to  have  to 
add  that  I  think  it  dear  and  not  fairly  suscep- 
tible of  two  constructions.  In  a  very  ingenious 
and  elaborate  judgment  the  learned  judge  decides 
in  favour  of  the  validity  of  the  contracts  in  ques- 
tion upon  the  ground  that  i^ey  are  not  what  he 
calls  '*  construction  "  contracts ;  but  I  am  unable 
to  concur  with  the  view  that  the  section  is  only 
applicable  to  construction  contracts.  If  such  a 
distinction  can  at  all  be  made,  the  disqualification 
mider  ihe  statute  which  I  have  quoted  does  not 
apply.  The  Mayor  and  Corporation  of  the  City 
are  now  (since  1897)  in  the  place  of  those  who  at  the 
date  of  the  contract  were  the  Commissioners  of 
Sewers  of  the  City.  By  the  Act  of  1897  all  their 
duties  and  liabilities  are  now  vested  in  the  corpo- 
ration itself.  That  the  aldermen,  commissioners, 
and  common  councilmen  have  a  disqualif  jing  in- 
terest in  the  contracting  companies  cannot  be 
denied  unless  the  distinction  insisted  on  by  the 
learned  judge  can  be  made  out.  In  respect  of 
two  of  the  uiree  contracts,  it  is  admitted  that  a 
common  councilman,  a  commissioner  of  sewers, 
and  a  Lord  Mayor  for  the  time  being,  in  that 
character  both  an  alderman  and  ex  officio  commis- 
sioner, were  shareholders ;  and  in  respect  of  those 
two  contracts,  heartily  as  I  regret  the  conclusion 
to  which  I  am  forced  to  come,  I  cannot  doubt 
that  those  contracts  by  reason  thereof  are  invalid. 
I  have  striven  to  escape  from  the  stringency  of 
the  language,  since  I  tnink  that  no  one  will  doubt 
that  the  contracts  were  fairly  and  properly  made 
with  a  due  r^ard  to  the  public  interest ;  but  I 
cannot  escape  from  the  language  of  the  statute.  It 
is,  to  my  mind,  too  clear  to  enable  me  to  adopt  the 
subtie  reasoning  of  the  learned  judge  below. 
The  distinction  which  the  learned  judge  has 
discovered  may  justiy  be  made  in  this  respect — 
that  some  of  the  contracts  undoubtedly  are  con- 
struction contracts,  and  some  of  them  are  not ; 
but  the  defect  of  the  reasoning  I  think  con^tists 
in  this — that  the  distinction  which  the  learned 
judge  has  discovered  is  one  not  made  by  the 
statute.  The  words  are  ''directly  or  indirectly 
interested  or  concerned  in  any  contract  which 
shaJl  be  made  or  entered  into  by  or  on  behalf  of 
the  commissioners  for  the  execution  of  any  works 
hj  this  Act  directed  or  authorised  to  be  done  or 
executed,  or  for  furnishing  materials  or  labour  or 
for  any  other  matter  or  thing  whatsoever."  I  am 
unable  to  interpose  any  qualification.  Looking 
at  the  language  of  the  statute  and  the  object  and 
the  policy  which  apparently  dictated  it,  I  cannot 
doubt  that  it  meant  what  I  think  it  has  said  in 
plain  terms.  It  seems  to  me  that  the  contracts 
ars  contracts  interest  in  which  by  the  contracting 
parties  is  prohibited ;  among  otner  things  it  is  a 
contract  made  or  entered  into  by  or  on  behalf  of 
the  commissioners  for  any  matter  or  thing  what- 
soever,  and  in  addition  to  contracts  for  the  execu- 
tion of  works  or  for  furnishing  materials.  I  am 
imable  to  get  over  the  stringency  of  these 
words,  and  I  must  hold  them  to  be  applicable 
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to  the  two  contracts  in  respect  of  which 
Farwell,  J.  held  them  to  be  valid.  With  respect 
to  the  third  contract.  I  agree  with  Stirling,  L. J. 
that  a  different  question  arises  where  at  the  time 
of  the  making  of  the  contract  no  commissioner, 
alderman,  or  common  councilman  was  a  share- 
holder; and  I  agree  with  him  that  under  the 
circumstances  stated  in  detail  by  the  learned 
ju'ige  the  contract  has  not  become  invalid 
because,  at  a  subsequent  date  several  commis- 
sioners, aldermen,  and  common  councilmen 
became  shareholders.  The  result  is  that  I  think 
that  the  judgment  of  the  Court  of  Appeal  is 
right,  and  that  this  appeal  ought  to  oe  dis- 
missed with  costs,  and  I  move  your  Lordships 
accordingly. 

Lord  Davet. — My  Lords:  The  judgment  of 
Farwell,  J.  in  this  case  is  based  on  the  division 
which  he  thought  was  to  be  found  in  the  Act  of 
1848  of  the  contracts  authorised  by  that  Act  into 
two  classes  or  categories.  One  clasB  of  contracts 
hQ  called  "  construction  contracts,"  and  he  con- 
sidered that  the  provisions  of  sect.  42  related  only 
to  contracts  of  that  character.  The  phrase 
**  construction  contracts  '*  as  need  by  the  learned 
judge  has  a  very  elastic  meaning,  for  it  includes 
contracts  for  supply  of  materials  or  labour.  The 
distinction  as  stated  by  him  was  bet  ^een  contracts 
for  the  execution  of  works  or  supply  of  materials 
to  the  City  which  will  become  their  own  property 
and  contracts  for  supply  of  such  things  as  water, 
gas  or  other  illuminants  by  persons  owning  the 
works  from  which  the  supply  i«i  derived ;  and 
these  contracts  he  calls  "  contracts  of  supply."  I 
must  confess  that,  in  my  opinion,  this  division  of 
contracts  is  not  warranted  by  anvtbingin  the  Act 
of  1848,  and  is  purely  fanciful  and  arbitrary, 
and  in  fact  there  is  no  real  difference  for  legal 
purposes  between  the  two  classes  of  contracts. 
Gas,  electricity,  and  water  are  all  of  them,  it  is 
true,  rea  quae  ipso  usu  consumuntur,  but  so  are 
materials  for  roadmaking  or  pavmg,  although 
the  rate  of  consumption  is  somewhat  slower. 
Following  out  his  theory  of  two  classes  of  con- 
tracts, the  learned  judge  holds  that  sect.  33 
applies  only  to  what  he  calls  construction  con- 
tracts, and  that  the  words  "  or  fur  any  other 
matters  or  things  whatsoever  necessary  for 
enabling  them  to  carry  the  purposes  of  this 
Act  into  full  and  complete  effect "  are  to  bo  read 
as  ejusdem  generis  with  the  preceding  words. 
The  words  which  follow  requiring  every  contract 
to  be  in  writing,  and  to  specify  the  works  to  be 
done  and  the  material  or  labour  to  be  furnished, 
and  the  prices  to  be  paid  for  the  same  do,  I 
think,  lend  some  support  to  the  view — if  it  were 
possible  (which,  in  my  opinion,  it  is  not)  to  find  a 
genus  which  would  embrace  contracts  for  the 
supply  of  paving  stones  and  road  materials,  and 
exclude  contracts  for  the  supply  of  gas,  electricity, 
or  water.  I  think,  however,  that  it  is  quite 
inadmissible  to  cut  down  or  restrict  the  generality 
of  the  very  large  words  which  I  have  quoted.  I 
agree  with  Bigby,  L.J.  that  one  can  hardly 
ima&ine  words  better  calculated  to  exclude  any 
e/zMdem  generis  construction.  Farwell,  J.  thought 
that  sect.  116  alone  gave  the  power  to  make  con- 
tracts for  lighting  the  streete.  I  do  not  so  read 
the  Act.  I  think  that  the  power  to  contract  is 
conferred  on  the  commissioners  by  sect.  20,  and 
the  meanini?  of  sect.  116  is  that,  instead  of  doing 
the  work  of  lighting  the  streete  themselves,  they 
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may  contract   with  gas    companies   and    other 
persons  to  do  it  for  them.     Having  arrived  at 
the  conclasion  that  sect.  33  applies  only  to  '*  con- 
struction contracts/*  he  holas  that  sect.  42  idso 
applies  only  to  the  same  class  of  contracts.    Bat 
if  the    ejtudem   generis  construction  could   be 
applied  to  sect.  33,  I  can  find  no  reason  for 
applying  it  to  sect.  42,  in  which   the  words  are 
'*any  contract  which  shall  be  made  or  entered 
into  by  or  on  behalf  of  the  commissioners  for  the 
execution  of  any  work  dii^ected  o^  authorised  to 
be  done  or  executed,  or  for  furnishing  materials  or 
labour  or  for  any  other  matter  or  uiing  whatso- 
ever."   It  is  easy  to  say  that,  if  the  words  were 
intended   to    apply  to  all  contracte,  the  words 
specifying    particular    kinds    of    contract    are 
unnecessary.      But   that   is  not  a  very  strong 
argument  when  applied  to  the  language  of  Acte 
of  Parliament.     The  enumeration  may  show  the 
kind  of  contract  which  the  draftemau  had  imme- 
diately present  to  his  mind,  but  the  latter  words 
equally  show  that  he  intended  the  enactment  to 
apply  to  all  contracte  of  every  kind.    If  you  look 
at  the  intervening  sections,  I  think  it  dear  that 
sect.  34,  which  is  the  only  section  of  the  Act 
defining  the  mode  and  form  in  which  contracte 
by  the  commissioners  are  to  be  executed,  and 
sect.  41  are  general  sections   applicable  to  all 
contracte  for  any  of  the  purposes  of  the  Act.    If 
sect.  34  is  general,  sect.  33  must  be  also,  and  if 
sect.  41  is  general,  I  think  that  sect.  42  also  must 
apply  to  every  contract.    Another  argument  put 
forward  by  the  appellante  is  based  on  sect.  53  of 
the  Act  of  1851.    I  have  had  some  difficulty  in 
appreciating  the  argument.    A  section  in  a  later 
Act  cannot  oe  used  for  the  purpose  of  construing 
an  earlier  enactment,  though  it  may  repeal  or  vary 
it.     There  is  certeinly  no  express  repeal,  and 
there  is  no  repugnancy  between  the  two  sections 
from  which  the  repeal  of  the  earlier  one  might  be 
implied.    Sect.  42  of  the  Act  of  1848  imposes  a 
penalty  on  parties   interested  in  any  contract 
made  by  the  commissionei's  and  avoids  a  contract 
in  whicn  any  of  the  specified  parties  are  interested. 
Sect.  53  of  the  Act  of  1851  deals  with  a  different 
subject-matter  rather  than  with  the  same  subject 
in  a  different  way.    It  makes  any  of  the  specified 
persons  ineligible  to  sit  or  vote  as  a  commissioner 
while  the  contracting  with  any  company  in  which 
he  is  interested  or  the  promotion  or  carrying  out 
of  any  work,  underteking,  or  speculation  is  under 
the  cuscussion  of  the  commissioners.    A  person 
may  be  a  commissioner  when  the  negotiation  for 
the  contract  is  being  conducted  and  resign  his 
seat    (as   he   would    probably    do)    before    the 
contract   is   actually    made,    or   he    may   have 
become  a  commissioner   after  the   contract  is 
made,  and  in  that  case   he  is  prohibited   from 
sitting  or  voting  while  the  carrying  of  it  out  is 
under  discussion.    In  neither  of  these  cases  would 
the  earlier  enactment  apply,  but  the  later  one 
would  apply  to  both,     i  fully  appreciate  the 
stringency  and  drastic  character  of  the  enactment 
in  sect.  42  of  the  Act  of  1848.    It  applies  to  any 
common  councillor,  whether  he  is  a  commissioner 
or  not,  and  the  remotest  interest  in  the  contract 
will  not  only  expose  the  interested  person  to  a 
penalty  of  lOOZ.,  but  will  also  avoid  the  contract. 
But  the  stringency  of  the  section  is  not  a  reason 
for  a  court  of  law  to  decline  to  give  effect  to  it  or 
construe  it  otherwise  than  according  to  the  plain 
meaning  of  the  words.    I  cannot,  therefore,  but 


agree  with  the  judgment  of  my  lamented  friend 
Bigby,  L.J.  in  hol£ng  the  contracte  relating  to 
the  western  and  central  districte  void.  The  com- 
plicated history  of  the  contract  for  the  eastern 
district  has  l>een  very  carefully  analysed  and 
steted  by  Stirling,  L.J.  It  appears  that  no 
person  within  the  jurisdiction  was  interested  in 
the  Laing  Wharton  and  Down  Syndicate,  with 
whom  the  contract  was  .made,  but  certain  persons 
were  shareholders  in  the  company  to  which  the 
contract  was  afterwards  transferred.  I  am  oer- 
teinly  not  disposed  to  extend  the  operation  of 
sect.  42  beyond  what  the  words  require,  and  I  do 
not  think  that  a  contract  which  was  valid  in  iti 
inception  is  avoided  by  a  person  within  the  pro- 
hibition subsequently  acquiring  an  interest  in  it 
The  Lord  Justice  also  finds  tnat  there  was  no 
novation  so  as  to  place  the  appellant  company  in 
the  position  of  contractors  oirectly  with  the  cor- 

E oration.  It  is  true  that  the  appellant  company 
as  become  the  undertaker  within  the  meaning  A 
the  provisional  order,  and  is  now  the  only  com- 
pany able  to  exercise  the  powers  thereby  con- 
ferred. That,  however,  will  not  in  iteelf  place 
them  in  a  contractual  relation  with  the  corpora' 
tion.  I  agree  with  the  Lord  Justice  that  in  giving 
their  consent  to  the  transfer  of  the  underteking 
to  the  appellante  the  corporation  carefully  pre- 
served their  rights  under  the  original  contract, 
and  have  not  discharged  the  origiiud  oontractors 
from  liability  for  its  performance.  I  think, 
therefore,  with  him  that  there  has  been  no  new 
contract  made  between  the  appellant  company 
and  the  corporation  as  regards  the  western  die* 
trict.  I  am  of  opinion  that  both  appeals  should 
be  dismissed  with  coste. 

Lord  BoBBBTSON. — My  Lords:  On  the  cron 
appeal  I  am  unable  to  discover  a  contract  entered 
into  between  the  commissioners  and  the  London 
Electric  Lighting  Company.  That  the  company 
are,  with  the  consent  of  the  commissioners  and 
of  their  successors,  the  corporation,  doing  the 
work  of  the  ori^nal  contractors  does  not  prove 
that  the  commissioners  have  contracted  with 
them.  The  commissioners  could  only  contract 
in  the  manner  prescribed  by  the  stetutea  creating 
their  powers,  and  there  is  no  such  contract 
This  Ming  so,  the  London  company  not  stending 
in  a  contractual  relation  to  the  commissioners, 
there  is  no  room  for  any  argument  about  a  super- 
vening nullity  in  a  contract  originally  valid,  and 
we  have  no  occasion  to  deal  with  that  argument 
Turning,  then,  to  the  two  contracte  with  a  com« 
pany  in  which  one  at  least  of  the  commissionen 
was  a  shareholder  at  the  times  of  their  execn* 
tion,  the  question  ie  whether  they  are  not  hit 
by  sect.  42.  It  cannot  be  disputed  that  the 
general  words  which  express  the  third  cateeoir 
in  sect.  42  are  wide  enough  to  comprehena  all 
contracte,  unless  there  be  something  outside 
those  words  to  restrain  their  latitude.  That 
restraint  is  found  by  the  appellante  in  the  theory, 
for  it  is  no  more,  that  sect.  42  is  coterminous  with 
sect.  33,  and  that  sect.  33  is  limited  to  a  certain 
class  of  contracte.  Now,  on  sect.  33  there  is  a 
great  deal  to  be  said,  and  it  has  been  well  said, 
for  the  view  that  the  generality  of  the  third 
category  is  teken  away  by  the  concluding  words 
of  the  section.  But  then  those  concluding 
words  do  not,  and  could  not  from  the  snbjeet- 
matter,  occur  in  sect.  42,  and  accordingly  the 
general    words    of   the  third   category  as  they 
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stand  in  pect.  42  ara  left  without  any  qaalifica- 
tion  of  their  generality,  and  must  have  their 
natnral  meaning.  Bnt  I  do  not  think  that  the 
argnment  in  laTOur  of  their  full  latitude  ends 
hero.  Sect.  42  is  introduced  by  the  words 
**  Provided  always  and  be  it  enacted,"  and  thus 
sect.  42  is  to  be  read  as  a  qualification  of  the 
preoeding  sect  41.  So  read,  it  is  the  condition  of 
an  indemnity  which  is  necessarily  and  admittedly 
applicable  to  contracts  of  every  description,  and 
is  therefore  itself  naturally  and  necessarily 
universal.  In  this  light  the  two  sections  mean 
this :  The  commissioners  shall  not  be  personally 
liable  for  any  of  their  contracts,  provided  that  in 
none  of  them  shall  they  have  a  personal  interest, 
and  that  any  contract  so  tainted  shall  be  null. 
So  viewed  sect.  42  treats  of  a  subject  to  which  the 
suggestion  distinction  between  contracts,  as  "  con- 
•tructive  contracts"  and  other  contracts,  is 
irrelevant.  It  is  true  that  in  sect.  42  the  system 
of  enumeration  adopted  in  sect.  33  is  again  used, 
although  no  enumeration  was  necessary,  and  words 
of  absolute  generality  without  any  antecedent 
enumeration  would  have  been  more  appropriate. 
This,  however,  is  only  criticism  of  the  drafting  ; 
and  the  phraseology  adopted  ends  just  where 
danf^er  to  the  generality  would  have  begun. 
I  think,  therefore,  that  the  context  and  subject- 
matter  of  sect.  42  entirely  justify  the  literal 
interpretation  of  its  terms;  and  the  relations 
between  sect.  41  and  sect.  42  seems  to  me  specially 
important,  because  it  breaks  the  connection 
between  sect.  33  and  sect.  42  which  is  at  the  root 
of  the  appellant's  argument.  Moreover,  on  the 
scope  of  sect.  42,  I  think  that  the  respondents 
succeeded  in  showing  that  in  at  least  two  other 
instances  besides  sect.  116  the  commissioners  are 
authorised  to  enter  into  contracts  which  do  not 
fall  under  sect.  33,  and  it  is  difficult  to  conceive 
that  they  were  intended  to  escape  the  application 
of  sect.  42.  Sect.  53  of  the  Act  of  1851  seemed 
at  first  to  carry  the  appellants  some  way,  but  a 
doeer  examination  greatly  reduces  its  importance. 
That  section  mixes  up  a  number  of  persons, 
things,  and  times,  and  applies  general  words  to 
them  all.  It  is  only  by  picking  out  the  share- 
holder and  applying  him  to  one  of  the  things  at 
one  of  the  stages  that  the  appellants*  argument 
comes  forward ;  and  when  it  does  so,  it  does  not 
present  a  repugnancy  with  the  wide  interpretation 
of  sect.  42  01  the  Act  of  1848,  bnt  rather  a  super- 
fluity. The  explanation  of  the  Court  of  Appeal 
seems  to  me  to  be  adequate  to  satisfy  the 
language,  even  when  minutely  examined.  The  sec- 
tion does  not,  in  my  judgment,  raise  any  implica- 
tion sufficient  to  overcome  the  considerations  to 
which  I  have  already  adverted.  It  is  quite  true 
as  the  appellants  have  pointed  out,  that  the  com- 
plicated questions  which  rise  out  of  holding  shares 
m  limited  companies  are  very  crudely  dealt  with 
by  the  provisions  of  statutes  passed  before  that 
system  had  been  established.  But  the  Acts  of  1848 
and  1851  both  deal  with  the  case  of  commissioners 
being  shareholders  in  companies,  and  it  is  impos- 
sible to  deny  that  a  shareholder  in  a  limited  com- 
pany comes  under  sect.  42.  This  is  enough  for 
the  decision  of  the  present  case. 

Lord  Shand  was  present  during  the  argument, 
but  took  no  part  in  the  judgment. 

Judgmeni  cmpeaUdfrorn  affirmed,  and  appeals 
diemiseeawUh  costs. 


Solicitors  for  the  company,  A9kur8t,  Morris, 
Crisp,  and  Co, 

Solicitor  for  the  corporation.  Sir  Homewood 
Crawford,  City  Solicitor. 


S^v^xmt  Cmirt  of  |ttMfa:tttrt- 


COURT    OF    APPEAL. 

May  6,  27,  and  July  25, 1903. 

(Before  Williams,  Bombb,  and  Cozbns- 

Habdy,  L.JJ.) 

BoTCB  17.  Mayor,  Ac,  of  Paddington.  (a) 

APPEAL  FROM   THE    CHANCBBT  DIVISION. 

Easement — Open  space — Disused  burial  ground^-^ 
Adjoining  oumer*s  right  to  light — Erection  of 
screen  to  obstruct  light — *'  Builiing  " — Action — 
Joinder  of  Attorney  -  General  —  Metropolitan 
Open  Spaces  Act  1877  (40  A  41  Vict.  c.  35),  s,  1 
'•^Metropolitan  Open  Spaces  Act  1881  (44  &  45 
Vict,  c.  34),  ss,  4,  5 — Disused  Burial  Grounds 
Act  1884  (47  &  48  Viet,  c,  72),  s,  3. 

A  local  authority  having  control  of  an  **  open 
space**  within  the  Metropolitan  Open  Spaces 
Acts  1877  and  1881  has  no  power  to  erect  a 
hoarding  or  screen  on  it  to  obstruct  the  access  of 
light  to  the  windows  of  an  adjoining  owner  of 
land  in  order  to  prevent  him  acquiring  a  pre^ 
scriptive  right  to  the  access  of  light  over  the 
" open  space** 

Decision  of  Buckley,  J.  (87  L.  T.  Rep.  564 ;  (1903) 
1  Ch,  109)  reversed. 

Semble,  an  action  for  an  injunction  to  restrain  a 
local  authority  from  using  an  open  spaces  for 
purposes  other  than  those  authorised  by  the 
Open  Spaces  Acts  by  erecting  a  screen  or  hoard- 
ing on  it  to  prevent  access  of  light  from  the  open 
wace  to  windows  on  the  adjoining  land  shotttd  be 
frought  in  the  name  of  the  Attorney-General  at 
the  relation  of  the  plaintiff. 

The  plaintiff  was  the  owner  of  certain  land  which 
abutted  on  the  churchyard  attached  to  the  parish 
church  nf  St.  Mary,  Paddington,  which  had 
become  an  open  space  within  the  meaning  of  the 
Metropolitan  Open  Spaces  Acts  1877  and  1881 
and  the  Open  Spaces  Act  1887,  and  a  disused 
burial  ground  within  the  Disused  Burial  Grounds 
Act  1884. 

The  soil  and  freehold  of  the  churchyard  was 
Tested  in  the  defendant,  the  Rev.  W.  Abbott,  as 
yicar  of  Paddington. 

Under  an  indenture  of  the  26th  April  1892 
between  the  vicar  and  the  vestry  of  Paddington, 
who  were  the  predecessors  in  title  of  the  defeo- 
dants  the  Paddington  Borough  Council,  and  a 
faculty  granted  by  the  Bishop  of  London,  the 
council  held,  and  exercised  the  entire  manage- 
ment and  control  over,  the  churchyard  subject  to 
the  provisions  of  the  Open  Spaces  Acts  1881  and 
1887. 

The  plaintiff  had  built  a  large  block  of  flats  on 
his  land,  with  numerous  windows  overlooking  the 
open  space. 

The  defendant  council  threatened  to  erect  a 
large   screen  or  hoarding  in  the  churchyard  in 

(a)  Beported  by  W.  0.  Bos,  Esq  ,  Buriiter-at-Law. 
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front  of  the  plaintiff's  windows  so  as  to  obstruct 
the  access  of  light  to  them.  They  contended  that 
it  was  their  duty  to  prevent  the  plaintiff  from 
acqairiDg  any  rights  of  light  or  air  which  would 
interfere  witn  the  enjoyment  by  the  public  of 
the  churchyard  as  an  open  space. 

The  plaintiff  brought  this  action  for  an  injunc- 
tion to  restrain  the  defendants  from  erecting  any 
screen  or  other  building  in  the  churchyard,  con- 
tending that  under  the  Acts  of  Parliament  under 
which  they  held  the  ground  they  had  no  right  to 
do  so. 

At  the  trial  of  the  action  the  defendants  con- 
tended that  the  question  was  one  with  reference 
to  a  public  right,  and  that  the  plaintiff  could  not 
maintain  the  action  without  the  concurrence  of 
the  Attorney-General. 

Buckley,  J.  overruled  the  objection,  but  held 
that  the  plaintiff  had  no  right  to  the  access  of 
light  from,  the  open  space,  and  that  the  proposed 
hoarding  was  not  a  building  within  sect.  5  of  the 
Metropolitan  Open  Spaces  Act  1881  or  the  Dis- 
used Burial  Grounds  Act  1884,  and  dismissed  the 
action. 

The  plaintiff  appealed. 

When  the  appeal  came  on  for  hearing  on  the 
first  occasion,  the  court  expressed  an  opinion  that 
the  Attorney- General  ought  to  be  approached  in 
order  that  he  might  have  an  opportunity  of  con- 
siderii^  whether  he  ought  to  be  added  as  a  plain- 
tiff. Their  Lordships  also  suggested  that  the 
parties  should  make  some  arrangement  and  avoid 
further  litigation. 

The  parties  being  unable  to  come  to  any 
arrangement,  the  appeal  agcdn  came  on  for  hear- 
ing, and  in  the  meantime  the  Attorney- General, 
having  considered  the  matter,  had  been  added  as 
a  party  as  plaintiff  at  the  relation  of  the  plaintiff 
Boyce. 

Asthuryt  K.C.  and  Mark  Bomer  for  the  appel- 
lant.— The  plaintiff  claims  no  easement  over  this 
open  space.  The  defendants  have  no  power  under 
the  Acts  under  which  they  hold  this  open  space  to 
erect  this  hoarding.  Sect.  3  of  the  Act  of  1884 
expressly  forbids  the  erection  of  any  buildings 
upon  it.  They  hold  it  in  trust  to  allow  the  public 
to  enjoy  it  as  an  open  space  for  exercise  and 
recreation,  *'and  for  no  other  purpose."  They 
could  not  inclose  this  land  with  a  wall ;  railings 
only  are  permitted  by  sect.  1  of  the  Act  of  1877. 
The  hoarding  they  propose  to  erect  must  be  sub- 
stantially built,  and  must  be  50ft.  high  and  30ft. 
long.    It  would  be  a  building  within  these  Acts : 

Wood  V.  Cooper,  71  L.  T.  Rep.  222;  (1894)  3  Cb. 
671 

But,  whether  this  hoarding  is  a  building  or  not, 
the  council  have  no  right  to  put  it  up.  The  vicar 
could  never  build  on  this  land.  [\tloMBB,  L.J. 
referred  to  Bonner  v.  Great  Western  Railway 
Company  (48  L.  T.  Rep.  619 ;  24  Oh.  Div.  1.] 

H.  Terrell,  K.C.  and  T.  A,  Nash  for  the 
borough  council. — The  council  are  only  doing 
their  duty  in  preventing  the  plaintiff  from  obtain- 
ing rights  of  light  and  air  over  this  land. 
[Williams,  L.J. — We  do  not  think  you  have  any 
interest  in  the  soil.]  If  large,  high  blocks  of  flats 
are  built  all  round  this  land  it  will  interfere  ?vith 
the  access  of  sun,  light,  and  air  to  it,  and  thus 
injure  the  eujojment  of  the  public.  The  plaintiff 
has  no  right  to  light  and  air  over  this  ground, 
and  the  council  have  a  right  to  erect  a  screen  to 


prevent  him  acquiring  that  right,  unless  there 
is  something  in  the  Acts  which  prevents  them,  and 
there  is  nothing.  There  is  no  evidence  as  to  the 
kind  of  screen  the  council  wish  to  put  up.  The 
word  "  building  "  has  an  ambiguous  meaning.  A 
screen  would  not  be  a  building : 

Btywes  v.  Law,  27  L.  T.  Bep.  267 ;  L.  Bep.  9  £q.  636. 

0.  A,  Montague  Barlow  for  the  vicar  of  Pad- 
dington.  —  [Williams,  L.J.  —  Apparently  the 
vicar  has  not  joined  in  the  threat  to  erect  this 
Screen.  If  he  disclaims  any  concern  in  its  erec- 
tion or  maintenance  he  could  be  dismissed  from 
the  action.]  He  is  not  pi*epared  to  do  so. 
[Williams,  L.J. — We  think  there  is  no  cause  of 
action  against  him  as  vicar,  and  we  will  only  hear 
you  on  the  question  of  costs.]  The  vicar  was  a 
defendant  to  the  action,  and  in  the  court  below 
succeeded.  The  form  of  the  action  here  is 
different,  and  it  was  necessary  that  he  should  be 
represented. 

Williams,  L.J.  —  I  will  deal  in  the  first 
instance  with  the  case  made  against  the  vioar 
of  St.  Mary's,  Paddington.  Now,  we  know  that 
he  took  no  part  as  vicar  in  the  threat  to  erect 
this  hoarding.  We  think  that  as  against  him 
there  is  no  cause  of  action,  and  therefore  as 
against  him  the  action  is  dismissed.  We  think 
that  under  the  circumstances  we  ought  not  to 
interfere  with  the  order  as  to  oosts  made  bj 
Buckley,  J.  so  far  as  the  vicar  is  concerned,  but 
as  to  the  proceedings  in  the  Court  of  Appeal  we 
do  not  think  that  the  vioar,  having  regard  to  what 
has  happened  here,  ought  to  have  any  costs  of 
the  appeal,  so  that  in  respect  of  the  appeal  as 
between  the  plaintiff  and  the  vicar  there  will  be 
no  costs  one  side  or  the  other.  Now,  having  said 
that,  1  propose  to  deal  with  the  case  as  against 
the  Paddington  Borough  Council.  In  their 
defence  they  say  that  '*  the  action  of  the  defendant 
council  in  threatening  to  erect  the  said  screen 
has  been  taken  solely  in  performance  of  their 
public  duty  as  trustees  by  virtue  of  the  said  Acts, 
and  the  sole  purpose  of  erection  was  to  prevent 
the  plaintiff,  as  the  owner  or  occupier  of  land 
adjoining  the  said  churchyard,  from  acquiring 
any  rights  of  light  or  air  which  would  diminish 
or  injuriously  affect  the  enjoyment  by  the  public 
of  the  churonyard  as  an  open  space.^'  Now,  when 
that  matter  came  on  for  trial  it  was  argued  on 
behalf  of  the  plaintiff  that  the  proposed  erection 
by  the  borough  council  of  this  screen  was  an  act 
which  was  not  within  the  authority  given  to  them 
by  the  Acts  of  Parliament  which  determine  their 
duties  as  trustees;  and  also  it  was  suggested 
that  the  erection  of  a  screen  of  this  sort  would 
actually  affect  the  enjoyment  by  the  public  of 
the  churchyard  as  an  open  space.  When  that 
point  was  raised  by  the  plaintiff,  the  defendants 
said :  "  It  does  not  lie  in  your  mouth  as  a  private 
individual  to  set  up  that  case.  You  are  suing 
here  as  a  private  individual.  It  may  be  what 
we  are  doing  is  beyond  our  power,  having  regard 
to  the  Acts  of  Parliament,  and  it  may  be  that 
which  we  are  doing  tends  to  interfere  with  and 
diminish  the  enjoyment  by  the  public  of  this  open 
space,  but  that  is  a  complaint  which  a  private 
citizen  cannot  make,  and  the  Attorney- Gieneral  is 
not  a  party  to  this  action."  The  objection 
being  taken  below,  Buckley,  J.  held  that  it 
was  not  a  good  objection,  and  held  it  was 
not    necessary    to    join    the   Attorney- Gtoeral 
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in  order  to  raise  this  question  of  pablio  right. 
When   the    matter   oame    before    us    we   were 
of  opinion  that  this  question  of  whether  public 
rights  had  been  interfered  with,  or  whether  the 
borough  council  had  gone  bejond  their  rights 
and  had  exceeded  their  statutory  duties,  was  an 
important  question  which  must  be  determined 
before  we  could  decide  this  matter.    After  making 
a  Tain  attempt  to  get   this  matter  settled  as 
between  the  borough  council  and  the  plaintiff  so 
as  to  avoid  any  further  litigation,  we  thought  it 
oar  duty  to  say  that  the  Attorney- (General  ousht 
to  be  approached  in  order  that  he  might  judge 
whether  this  was  a  case  in  which  he  thought  he 
ought  to  be  added  as  a  plaintiff,  and,  the  Attomey- 
€k»eral  being  of  opinion  that  he  ought  to  be 
added,  he  was  accordingly  added.    Therefore  we 
are  now  in  a  position  to  determine  the  question 
as  between  the  Attorney- General  as  representing 
the  public  and  the  borough  council.    Now,  I  have 
lea^  the  passage  in  the  statement  of  defence  in 
which   the  defendant  council  a^ow  what  they 
have  done  and  their  purpose  in  doing  it.    In  my 
judgment,  taking  their  own  avowal,  that  which 
they  are  now  threatening  to  do  is  inconsistent 
with  their  duties,  having  regard  to  the  statutes 
governing  those  duties.    I  will  now  deal  with 
those  statutes  in  so  far  as  it  is  necessary  in  this 
case.    I  do  not  think  I  need  refer  to  the  Metro- 
politan Open  Spaces  Act   1877  except  to  call 
attention  to  the  1st  section,  which  says  that  the 
public  body  may  acquire  or  accept  the  ownership 
of  any  open  space  '*  and  hold  the  same  in  trust 
for  the  perpetual  use  thereof  by  the  public  for 
exercise  and  recreation."    And  they  also  have 
power  to  make  by-laws.     Then  in  the  Act  of 
1881   the   dednition   clause  defines   an    '*open 
space  "  as  '*  any  land  (whether  inclosed  or  unin- 
ciosed)  which  is  not  built  on,  and  which  is  laid  out 
as  a  garden  or  is  used  for  purposes  of  recreation, 
or  lies  waste  and    unoccupied;   but  shall    not 
include  any  inclosed  land  which  has  not  a  public 
road  or  footpath  completely  round  the   same." 
Then  sect.  4  deals  with  the  acquisition  of  land  for 
the  purposes  of  these  metropolitan  open  spaces. 
In  this  case  there  was  an  agreement  between  the 
vicar  and  the  vestry  of  Paddinston,  and  in  the 
first  clause  of  that  agreement  the  vestry  under- 
take the  entire  care  and  management  and  control 
of  the  churchyard.     That  shows  the  sort  of  in- 
terest that  the  vestry  acquired  in  this  land.    They 
did  not  become  in  any  sense  the  owners  of  the 
soil,  but  they  have  taken  over  the  management  of 
this  open  space.    The  question  we  havo  to  deter- 
mine is  a  question  with  regard  to  their  rights  and 
duties  as  managers  of  this  open   space.    Now, 
sect  5  provides  [His  Lordship  then  referred  to 
that  section,  and   continued:]      Those  are  the 
powers  of  the   managers  of  these  open  spaces. 
Then  our  attention    was    also    called    to    the 
Disused  Burial  Grounds  Act  1884,  sects.  3  and  4 
of  which  provide  [His  Lordship  read  them,  and 
continued :]    The  question  we  have  to  decide  is 
whether  these  managers  have  the  right  to  erect 
this  screen  which  they  threaten  to  erect,  and  for 
the  purpose  for  which  they  propose  to  erect  it.  In 
my  judgment  they  have  no  such  right.    I  think 
that  in  erecting  this  screen  or  hoarding  they  would 
be  holding  and  administrating  this  open  space  for 
a  purpose  other  than  the  enjoyment  by  the  public 
of  the  open  space  in  an  open  condition.    In  my 
judgment^  quite  apart  from  the  question  as  to  the 


express  prohibition  against  erecting  buildings,  I 
thmk  the  erection  of  this  screen  does  not  come 
within  the  powers  of  the  managers  in  adminis- 
trating this  open  space.    I  think  that    they  are 
erecting  this  screen  for  a  purpose  other  than  the 
enjoyment  of  the  open  space  oy  the  public ;  and 
I  think  that,  taking  the   wide  ri^ht  which   is 
claimed  by  the   borough  council   in  this  case, 
that  which  they  are  proposing  to  do  would  in  all 
probability  really  inierfeie  with  the  enjoyment 
by  the  public  of  this  open  space.    I  wish  to  add 
that  I  am  not  disposed  to  adopt  the  view  which 
Buckley,  J.  did,  and  read  the  word  **  buildings  " 
in  the  limited  way  in  which  he  read  it  in  his  judg- 
ment.   More  than  that,  one  has  some  sort  of  light 
thrown  upon  che  limitation  of  the  authority  of 
these  trustees  when  one  comes  to  the  words  as 
to  indosure  in  sect.  5  of  the  Act  of  1881.    The 
administratora  of  the  open  space  are  entitled  to 
inclose  the  open  space  with  proper  railings  and 
gates,  and  in  my  judgment  they  liave  no  right  to 
inclose  it  wholly  or  partly  with  a  screen  of  this 
sort.    They  may  say  they  do  not  propose  to  put 
up  this  screen  for  the  purpose  of  inclosure,  but  in 
truth  and  in  fact  it  would  partially  act  as  such. 
At  all  events  I  think  that  they  have  no  right  to 
put  up  this  screen  for  the    purpose  for    which 
they  themselves  avow  that  they  intended  to  put  it 
up.    It  seems  to  me  that  they  would  not,  in  so 
doing,  be  using  this  open  space  for  the  enjoy- 
ment of  the  public  and  "  for  no  other  purpose," 
as  provided  by  sect.  5  of  the  Act  of  1881.     Under 
these  circumstances,  although  the  exact  words  of 
the  injunction  can  be  defined  hereafter,  it  ought 
to  restrain  the  borough  council  from  using  this 
open  space  in  any     other    manner    than    that 
specified  in  the  Act  of  Parliament,  and  there  ought 
to  be  a  particular  injunction  relating  to  this  screen, 
and  that  might  be  supplemented  by  a  statement 
that  there  is  nothing  in  the  injunction  which  will 
prevent  the  borough  council  from  inclosing  the 
open  space  with  proper  railings  and  gates.  Under 
these  circumstances,  in  my  opinion  the  plaintiff 
succeeds  in  this  appeal,  and  he  is  entitled  to  the 
injunction  which!  have  roughly  specified  and  the 
costs  of  this  appeal  against  the  council,  but  as  to 
the  costs  in  the  court  below,  the  plaintiff  and  the 
council  must  each  pay  their  own. 

BoMEB,  L.J. — I  agree. 

OozEKS-HiiSDY,  L.J. — I  agree.    I  only  wish  to 
add  that  I  do  not  desire  to  base  my  judgment  upon 
any  view  as  to  whether  this  screen  or  hoarding  is 
or  is  not  a  "  building  "  within  the  meaning  of  this 
section.    It  seems  to  me  that  this  matter  may  be 
dealt   with    on   much    broader   grounds.      The 
borough  council  have  under  sect.  5  of  the  Act  of 
1881  control  over  this  space  for  strictly  limited 
purposes.    It  is  to  be  held  and  administered  by 
tbem  in  trust  to  allow,  and  with  a  view  to,  the  use 
and  enjoyment  of  it  by  the  public  in  an  open 
condition,  free  from  buildings  and  under  proper 
control  and  regulation,  and  for  no  other  purpose, 
and  the  subsequent  words  of  the  section  which 
authorise  the  inclosure,  draining,  levelling,  and 
otherwise  improving  the  open  space  and  the  doing 
of  all  such  other  works  and  things  are  further 
limited  by  the  words  at  the  end  of  the  section 
to  such  things  "  as  may  be  requisite  for  the  pur- 
poses aforesaid."    Under  those  words  it  would  be, 
I  apprehend,  competent  for  the  board  to  erect  a 
tool  house  for   the  gardeners  or  for   anything 
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which  was  requisite  for  the  pa i  pose  of  the  enjoy- 
ment by  the  pablio  of  suoh  open  space,  bat  it 
seems  to  me  that  it  is  not  competent,  under  the 
powers  conferred  by  this  section,  to  use  their 
interest  in  the  disused  barial  ground  either  for 
the  purpose  of  compelling  the  adjoining  owner 
to  give  the  public  a  right  of  way  elsewhere,  or  to 
prevent  the  acquisition  by  an  adjoining  owner  of 
any  rights  in  respect  of  any  new  building  he  may 
erect.  I  will  not  go  over  the  ground  which  has 
been  covered  by  Williams,  L. J.,  but,  as  to  the 
form  of  order,  we  think  that  the  injunction  should 
go  in  this  form  •*  That  the  defendants,  the  borough 
council,  should  be  restrained  from  holding,  ad- 
ministering, or  using  the  disused  burial  ground 
in  question  for  any  purposes  other  than  the 
purposes  pointed  out  in  that  behalf  by  sect.  5 
of  the  Metropolitan  Open  Spaces  Act  1881 ; 
and  in  particular  from  using  the  said  ground 
for  the  purpose  of  erecting  thereon  any  building 
or  screen  to  prevent  the  access  of  light  coming 
over  the  said  ground  to  the  plaintiffs  windows, 
provided  that  nothing  in  this  injunction  is  to 
prevent  the  council — ^following  the  subsequent 
words  in  the  section — from  inclosing  and  keeping 
the  ground  inclosed  with  proper  railings  and 
gates. 

Solicitors  :  Cheston  and  Sons ;  John  H*.  Horton. 


Tuesday,  Aug.  11, 1903. 

(Before  Collins,  M.B.  and  Gozens- 
Habdy,  L.JJ.) 

Meltham  Spinning   Company  Limited  and 
OTHBBs  V.  Huddebsfield  Cobpobation.  (a) 

APPEAL  FBOM   THE  KING'S   BENCH  DIVISION. 

Waterworks — Penalties — Statutory  duty  to  supply 
compensation  water  to  millowners — Breach,  of 
duty — Bight  to  maintain  action  in  High  Court 
for  penalties — Recovery  of  penalties  "  otherwise 
provided  for  "  than  before  justices — Huddersfield 
Water  Act  1869  (32  &  33  Vict,  c.  ex.),  s.  32— 
Waterworks  Clauses  Act  1847  (10  &  11  Vict, 
c.  17),  s.  85 — Railways  Clauses  Consolidation 
Act  1845  (8  ife  9  Vict.  c.  20),  s.  145. 

Under  a  local  water  Act  a  corporation  toere  hound 
to  supply  certain  compensation  water  as  com- 
pensation for  the  waters  taken  by  them  for  the 
purposes  of  the  Act,  and  in  case  of  neglect  to 
supply  such  compensation  water  they  were  for 
every  day  on  which  such  neglect  occurred  to 
"forfeit  and  pay  to  the  occupiers  of  each  of  the 
mills  and  works  affected  thereby  {who  m^y  sue 
for  and  recover  the  same)  the  sum  of  five 
poitnds,"  and  were  also  to  make  compensation 
for  any  loss  sustained  hy  such  occupiers  in 
respect  of  which  the  penalties  were  not  a  suffi* 
dent  compensation,  and  such  compensation 
might  he  sued  for  in  any  court  of  competent 
jurisdiction. 

Sect.  145  of  the  Railway  Clauses  Consolidation 
Act  1845,  which  was  incorporated  in  the  local  Act, 
provides  that  every  penalty  or  forfeiture,  the 
recovery  of  which  is  not  otherunse  provided  for, 
may  he  recovered  hy  summary  proceeding  hefore 
two  justices. 

Held,  affirming  the  decision  of  Wright,  J.  (ante, 
p.  252),  that  the  61.  penalties  imposed  hy  the  local 

(a)  Beported  by  £.  Hanlbt  Smith,  Esq.,  BarriBter-at-Law. 


Act  were  intended  in  the  main  to  he  a  mode  of 
compensation  to  the  injured  occupiers  of  Me 
milts,  and  therefore  the  m4>de  of  reeowrvn^ 
penalties  which  is  prescribed  in  sect.  145  of  the 
Railwavs  Clatues  Consolidation  Act  1845  did 
not  apply,  and  an  action  to  recover  ike  penaiHes 
was  rightly  brought  in  the  High  Court. 

Appeal  by  the  defendante  from  the  judgment  of 
Wright,  J.  upon  the  argument  of  a  point  of  law 
raised  upon  the  pleadings. 

The  facte  of  the  case  appear  in  the  report  of 
the  decision  of  Wright,  J.  {ante,  p.  252). 

Danckwerts,  E.C.  and  Davies  WiUiams  {R,  W. 
Harper  with  them)  for  the  defendants.— No 
action  in  the  High  Court  will  lie  to  recover  thess 
statutory  penalties.  They  can  only  be  reooTerad 
summarily  before  justices  as  directed  by  sect  145 
of  the  Railways  Clauses  Consolidation  Act  1845. 
That  this  sum  of  5Z.  is  a  penalty  is  shown  by  the 
use  in  the  section  of  the  words  "  forfeit  and  pay.'' 
The  expression  "  who  may  sue  for  "  oanaot  be 
relied  on  as  necessarily  implying  the  bnagiBg  ai 
an  action.  The  word  "  sue  "  merely  means  to 
proceed  in  a  court  of  competent  jurLsdiction ;  itis 
not  definitive  of  any  particular  kind  of  court.  Ab 
a  generic  term  it  has  been  used  in  many  Acts  of 
Parliament  as  meaning  nothing  more  than  to  take 
legal  proceedings,  e.g. : 

2  &  3  Viob.  o.  71,  s.  47  ; 

6  &  7  Viot;.  o.  86,  b.  15  ; 

8  &  9  Viot.  0.  16,  B.  153,  margiDal  noi»; 

8  &  9  Viot  o.  18,  8.  142,  marsrinal  note ; 

8  &  9  Viot.  o.  20,  B.  151,  marginal  note ; 

^1  &  82  Viot  o.  119,  8.  21,  '*  at  whose  mit "  ; 

57  A  58  Viot  o.  60,  s.  164. 

Further,  the  words  "  who  may  sue  for  and  reooTer 
the  same"  are  merely  used  to  identify  the  persons 
who  may  take  proceedings  to  enforce  the 
penalties.  When  the  penalty  is  insufficient  com- 
pensation the  injured  millo  ^mer  can  sue  in  the 
High  Court,  but  if  the  penalty  of  52.  be  enough  to 
cover  his  damage  he  can  only  recover  it  before 
justices.  They  referred  to  sect.  6  (3)  of  the 
model  water  Bill  in  use  in  Parliament,  and  to  the 
following  cases : 

Gates  T.  Knight,  3  T.  B.  442  ; 

Doe  V.  Bridges,  1  B.  &  Ad.  847  ; 

Pasmore   v.  OswaldtwistU  Urban  District  CouncH, 

78  L.  T.  Rep.  569  ;  (1898)  A.  C.  387  ; 
Institute  of  Patent  Agents  v.  Lockwood,  71  L.  T. 

Bep.  205 ;  (1894)  A.  G.  347. 

Scott- Fox,  K.C.,  and  Lowenthal  for  the  plain* 
tiffs. — ^This  court  has  already  decided  that  upon 
the  true  construction  of  sect  32  of  this  Act  the 
52.  there  mentioned  is  compensation,  and  is  not  a 
penalty  strictly  so  called : 

BeaiMnont  v.  Hudderffield  Corporation,  1  Loo^  Qovi 
Bep.  118. 

A  "  penalty  "  under  sect.  32  is  not  the  same  kind 
of  thing  as  a  penalty  imposed  by  sect.  145  of  the 
Railway  Clauses  Act  1^45.  A  penalty  payable 
under  that  section  is  enforceable  by  distress  and 
imprisonment.  Sect.  32  simply  provides  a  mode 
for  compensating  an  in j  ured  millowner.  It  cannot 
be  imposed  merely  as  a  punishment.  It  is  called 
a  penalty,  but  is  really  liquidated  damages— i.0^ 
that  amount  of  damages  is  to  be  assumed  as 
resultiDg  from  the  corporation's  neglect  to  supply 
water,  without  further  proof.  So,  in  an  actkn 
claiming  408.  under  sect.  2  of  3  &  4  WilL  4^  c  15^ 
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lor  inirmgement  of  the  plaintiff's  right  to  the  sole 
libertj  of  representinff  or  performing  a  mnsioal 
oomposition.  Lord  Ssher,  M.B.  said  that  the 
payment  is  treated  in  the  Aclr  as  a  payment  by 
yftkj  oi  damages  and  not  by  way  of  penal^ ;  it  is 
imposed  not  as  a  punishment  upon  the  defendant 
bnt  as  oompensation  to  the  plaintiff : 

AdamiB  y.  Batlay,  66  L.  T.  Hep.  770;  18  Q.  B.DiT. 
685. 

DantikwerU,  K.G.  in  reply. 

Collins,  M.B.  —  This  is  an  appeal  from  a 
deoision  of  Wright,  J.  upon  the  oonstmctioc  of 
B6ot  32  of  tiie  Huddersfield  Water  Act  1869 
(^  &  33  Yict.  c.  ex.)  The  point  is  whether  that 
section,  construed  with  the  sections  of  other  Acts 
of  Parliament  which  are  incorporated  with  the 
Aot,  debars  a  x>er8on  who  daims  the  benefit  of 
the  section  from  pursuing  his  remedy  in  the 
goperior  courts.  In  other  words,  whether  the 
reuef — ^if  I  may  call  it  relief — ^provided  to  the 
indindual  by  that  section  is  a  penalty,  and  a 
penaltr  properly  so  called  which  can  be  put  in 
loit  (I  use  the  word  ''suit"  deliberately)  only 
before  justices,  or  whether  it  is,  in  point  of  fact, 
proTision  for  compensation  which  can  be  put  in 
the  suit  in  the  Superior  Gourts.  The  words  of 
the  section  have  been  read  before,  but  I  am 
afiaid  that  I  must  read  them  again  :  "  In  case  of 
neglect  on  the  part  of  the  corporation  to  maintain 
any  such  gause  in  a  state  of  efficiency,  and  in 
case  of  any  other  neglect  by  or  in  consequence  of 
which  any  nf  the  several  quantities  of  water 
aforesaid  from  the  said  reeervoirs  shall  not  so 
flow"— ^e  plaintiffs  here  allege  that  it  has  not 
so  flowed  by  reason  of  ne|^lect— -"  the  cprporation 
shall  for  every  day  on  which  such  neglect  occurs 
forfeit  and  pay  to  the  occupiers  of  each  of  the 
mills  and  works  affected  thereby  (who  may  sue 
for  and  recover  the  same)  the  sum  of  five  pounds, 
and  shall  in  addition  make  compeosation  for  any 
loss,  damage,  or  injury  sustained  by  such  occu- 
piers, or  any  of  them,  in  respect  of  which  such 
poialties  are  an  insufficient  oompensation,  and 
saoh  oooupiers  may  respectively  from  time  to 
time  recover  such  compensation  with  costs  from 
the  corporation  by  proceedings  in  a^  court  of 
oompet^t  jurisdiction."  Now,  the  Waterworks 
Glauses  Act  1847  (10  &  11  Yict.  c.  17)  provides, 
by  sect.  85,  that  "  with  respect  to  the  recovery  of 
damaffes  not  specially  provided  for  " — i.e.,  by  the 
specie  Aot^>"  and  of  penalties  and  to  the  deter- 
mination of  any  other  matter  referred  to  justices 
or  to  the  sheriff  ...  if  the  waterworks  be 
in  England  or  Ireland  the  clauses  of  the  Railways 
Glauses  Gonsolidation  Act  1845  with  respect  to 
the  recovery  of  damages  not  specially  provided 
for,  and  o^  penalties,  and  to  the  determination 
of  any  other  matter  referred  to  justices,  shall  be 
incorporated  with  this  and  the  special  Act." 
The  material  words  there  are  **  and  of  penalties  " ; 
because  the  recovery  of  damages  is  specially  pro- 
vided for.  Then  I  come  to  the  words  of  the  Rail- 
ways Clauses  Gonsolidation  Act  1845,  which  are 
thus  incorporated  into  the  special  Act.  Sect.  145 
runs :  "  Every  penalty  or  forfeiture  imposed  by 
this  or  the  special  Act,  or  by  any  by-law  made 
in  pursuance  thereof,  the  recovery  of  which  is  not 
otherwise  provided  for,  may  be  recovered  by 
summary  proceeding  before  two  justices  .  .  ." 
The  word  "may"  there  is  really  equivalent  to 
"musl^"  because  where  one  special  machinery  is 


applied  by  a  statute,  it  has  the  effect,  upon  autho- 
rities which  have  been  cited,  and  which  I  need 
not  refer  to  again,  of  ousting  any  other  remedy. 
The  remedy  must  be  sought  where  the  statute 
has  given  it,  and  not  elsewhere.  So,  up  to  this 
point  in  the  discussion,  the  matter  stands  thus  : 
if  the  subject-matter  of  the  plaintiffs*  claim  is  a 
penalty  or  forfeiture  within  the  meaning  of  sect.  145 
of  the  Railways  Glauses  Gonsolidation  Act  1845, 
which,  by  means  of  the  Waterworks  Glauses  Act 
1847,  has  been  incorporated  into  the  defendants' 
special  Act^  and  if  the  particular  class  of  remedy 
given  by  sect.  32  of  the  special  Act  is  addressed 
to  the  same  thin^  as  that  which  is  described  as  a 
penalty  or  forfeiture  in  sect.  145  of  the  Act  of 
1845,  then  the  remedy  must  be  soueht  in  the 
manner  provided  by  sect.  145— ie.,  before  two 
justices.  Now,  in  cases  dealing  with  this  matt^ 
a  broad  distinction  has  been  mid  down  between 
that  which  is  in  its  nature  strictly  a  penalty  and 
that  which  is  in  its  nature  compensation.  There 
are  some  cases  which  appear  to  be  on  the  border 
line  between  the  two,  but  the  governing  factor  in 
distinguishing  one  from  the  other  is  whether  or 
not  it  is  a  punishment  to  the  wrongdoer  or  a 
compensation  to  the  person  who  has  suffered; 
and  if  in  a  case  under  discussion  it  is  found  that 
the  main  factor  in  the  matter  is  compensation  to 
the  person  who  has  suffered,  that  takes  it  out 
of  the  category  of  penalty,  strictly  so  called, 
although  the  word  "penaU^"  is  often  very 
loosely  used  to  embrace  either  the  one  or  the 
other.  Now,  in  considering  tJiis  case  we  have  the 
light  of  a  case  decided  in  ms  court,  and  though 
the  decision  happens  to  be  one  of  our  own,  it  is 
binding  upon  us,  and  we  must  follow  it,  whether 
it  was  right  or  wrong.  Beaumont  v.  Huddersfield 
Corporation  {uhi  eup.)  is  decisive  to  this  extent, 
that  the  particular  class  of  remedy  dealt  with  by 
sect.  32  of  the  Huddersfield  Gorporation  Act 
1869  is  in  the  nature  of  compensation,  and  is  not 
a  penally  strictly  so  called.  I  need  not  go 
through  the  reasoning  upon  which  the  court 
arrived  at  ite  conclusion  in  that  case ;  but  at  the 
time  we  were  certainly  satisfied  that  the  section  in 
terms  provides  for  that  which  called  a  penalty 
being  part  payment  of  compensation.  It  is  not  a 
provision  tor  a  punishment  first  with  the  addi- 
tional right  of  all  the  damages  afterwards ; 
but  if  damages  are  afterwards  sought  for  in 
addition,  credit  must  be  given  for  the  amount 
paid,  which  is  paid  therefore  by  the  offender  not 
strictly  as  a  punishment,  but  as  part  compensation 
to  the  person  complaining.  I  think  that  the 
wording  of  the  section  makes  it  impossible  to  put 
any  other  construction  upon  it.  The  remedy 
given  by  sect.  32  being  therefore  on  the  compen- 
sation side,  and  not  on  the  punitive  side  of  the 
border  line,  what  is  the  effect  of  the  introduction 
of  sect.  145  of  the  Railways  Glauses  Gonsolidation 
Act  1845  into  the  discussion  P  That  depends,  as  I 
have  already  said,  upon  whether  that  which  is  called 
a  penalty  in  sect.  145,  and  which  can  be  put  in 
suit  only  before  the  statutory  tribunal  there  men- 
tioned—viz., two  justices — is  the  class  of  penalty 
for  which  that  remedy  is  given  by  sect.  145,  or 
whether  it  was  meant  to  embrace  something  which 
is  not  strictly  speaking  a  penalty,  but  is  rather 
compensation.  Now,  from  the  section  itself,  aud 
from  the  context  in  which  it  is  introduced,  I 
think  we  get  a  clear  indication  on  the  face  of  the 
Act  that  what  is  there  dealt  with  is  a  penalty  in 
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the  proper  sense  of  the  word — ^that  is,  a  punish- 
ment  for  an  offenoe.    The  words  used  in  sect.  14f5 
are  "penalty  or  forfeiture/'  and  though  it  is 
perfectly  tiue  that  those  word?,  e^en  in  an  Act 
of  Parliament,  are  capable   of  being    misused 
-—or,  at  all  events,  used  in  an  ambiguous  sense — 
still,  in  this  particular  section   the  Legislature 
does  seem  to  me  to  have  used  those  words  in  what 
I  may  call  their  proper  sense — that  is,  their  strict 
sense.    I  think  that  view  is  supported  by  the  pro- 
Tisions  that  follow,  the  incidents  of  which  are 
punitive  rather  than  compensatory.     For  instance, 
sect.  146,  the  marginal  note  to  which  is  "  penalties 
to  be  levied  by  distress,"  provides  that  '*  if  forth- 
with upon  any  such  adjucucation  as  aforesaid  the 
amount  of  the  penalty  or  forfeiture,  and  of  such 
costs  as  aforesaid,  be  not  paid,  the  amount  of 
such  penalty  and  costs  shall  be  levied  by  distress, 
and  such  justices,  or  either  of  them,  shall  issue 
their  or  his  warrant  of  distress  accordingly.   Then, 
again,  the  sidenote  to  sect.  147  is  *'  imprisonment 
in  default  of  distress."     These  are  all  punitive 
provisions,  and  it  seems  to  me  that  this  class  of 
provisions   is    introduced    into   the  defendants* 
special  Act,  by  the  process  I  have  gone  through, 
to  meet  the  emergency  in  a  case  which  is  not  dealt 
with  by  any  special  provisions  in  the  Act.    But  in 
the  present  case  the  emergency  is  dealt  with  in  the 
Act  without  having  recourse  to  that  punitive  pro- 
cedure ;  because  I  think,  as  I  have  already  said, 
that  sect.  32  is  in  the  main,  in  substance  and  in 
intention,  a  provision  for  compensation,  although 
it  contains  such  words  as  *'  forfeit  and  pay  "  and 
"penalty."     In  dealing  with  these  sections  in 
Acts  of  Parliament  one  must  apply  one's  common 
sense,     and     where    the    context     imperiously 
demands  it,  some  latitude  must  be  given  to  the 
word  "  penalty  "  and  also,  it  may  be,  to  the  word 
'*  forfeiture."     It  Beems  to  me  that  no  latitude  is 
demanded  by  the  context  of  sect.  145  in  the  Rail- 
ways Glauses  Consolidation  Act  1845,  but  that  its 
context  does  point  distinctly  to  the  provisions  of 
the    section     having  a  punitive    characfcer.     In 
sect.  32  of  the  Huddersfield  Corporation  Act  1869 
the  words  themselves  show,   as    this  court  has 
decided,  that  it  is  not  mainly  punitive,  if  it  is 
punitive  at  at  all,  but  that  it  is  compensatory, 
and  that  the  reason  why  the  small  amount  of  5Z. 
is  called  a  penalty  is  that  it  is  assumed,  and  it  is 
in  the  public  interest  that  it  should  be  assumed, 
that  damages  to  at  least  the  amount  of  Bl.  were 
done,  which  may  very  well  be  imposed  whether 
there  be  direct  proof  of  damages  or  not.    That  is 
a  matter  of  public  convenience,  but  wherever  the 
damage  may  exceed  that  amount  credit  must  be 
given  for  the  5Z.  and  the  compensation  sued  for  in 
the  ordinary  way.      It  would   certainly  be  very 
undesirable  that  a  person  should  have   to    go 
before  justices  to  obtain  5L,  and  then  have  to  sue 
for  the  rest  of  his  claim,  perhaps  only  another 
pound,  in  a  civil  court.      Notwithstanding  the 
very  clear  and  able  argument  we  have  had  from 
Mr.  Danckwerts,  it  seems  to  me  that  the  judg- 
ment of  Wright,  J.  was  correct,  and  that  this 
appeal  must  be  dismissed. 

Uozbns-Habdt,  L  J. — I  agree,  and  for  the 
same  reasons.  If  sect.  32  had  stopped  at  the 
words  *•  the  sum  of  five  pounds,"  I  should  have 
felt  considerable  difficulty.  I  am  not  sure  that  I 
should  have  been  as  clear  as  Wright,  J,  was  that 
the  words  "who  may  sue  for  and  recover  the 
same  "  are  sufficient  to  show  that  the  5Z.  is  not  a 


penalty,  strictly  so  called,  which  could  only  be 
recovered  before  two  justices.    But  the  latter 
part  of  the  section  removes  my  difficulty.    It 
treats  the  5Z.  as  compensation ;  it  contemplates 
that  that  sum  may  be,  in  the  language  of  the 
section,  "  insufficient  compensation  " ;  and  it  aayg 
that  the  occupier  may  recover  "  such  oompenaa- 
tion  by  proceeding  in  any  court  of  competent 
jurisdiction."     "Such  compensation"  does  not, 
in  my  opinion,  mean  only  the  excess  beyond  the 
5/.    It  means  the  full  compensation  to  which  the 
occupier  is  entitled  under  the  express  provisioiu 
of  the  section.  But,  whatever  my  own  view  might 
be,  I  think  that  the  decision  of  this  court  in  Beau- 
mont V.  Hvddersfield  Corporation  (ubitup.)  is  really 
decisive.    In  that  case  the  Master  of  the  Bolla, 
dealing  with  this  very  section,  said :  "  It  has  in  it 
these  specific  provisions  for  giving  to  each  indi- 
vidual in  the  most  distinct  terms  the  right— not 
to  a  penalty,  but  to  liquidated  damages— in  a 
sense  a  penalty,  but  really  liquidated  damages, 
which  are  not  pix)vided  for  apart  from  ordinary 
damages."    And  Bomer,  L.J.  said  :  "  The  5Z.,  it  is 
to  be  pointed  out,  given  to  the  occupiers  is,  as 
appears  from  the  section  itself,  not  a  fine  penalty  ; 
it  is  what  may  be  called  a  compensation  penalty. 
It  is  in  the  nature  of  compensation.    Remark  the 
words  in  the  section,  '  in  respect  of  which  snch 
penalties  are  an  insufficient  compensation,' which 
shows  the  nature  of  these  so-called  penalties.   It 
is  quite  reasonable,  it  appears  to  me,  for  the 
Legislature  to  say  that  if  such  neglect  as  is  men- 
tioned in  the    section  is  estabUshed  at  all,  it 
shall  be  taken  as  against  the  corporation  that 
the   occupier    of   each    mill    affected    has    at 
least  suffered  thereby  damage  to  the  extent  c^ 
bl.t  without  those  occupiers  being  put  to  the  ex- 
pense of  proving  the  exact  amount  of  damage, 
and  that  is  what  I  think  in  effect  the  Legislature 
has  done  here  under  sect.  32."    It  seems  to  me 
that  the  Court  of  Appeal  in  that  case  did  really 
decide  that  this  52.  is  not  a  penalty,  properly  so 
called,  to   which    the    machinery    afforaed    by 
sect.  145  of  the  Railways  Glauses  Oonsolidatian 
Act  1845  would  a^ply,  and  that  therefore  the 
plaintiffs  are  not  limited  to  an  application  for 
ponaltiee  before  the  justioeB.  ^^«,I  dtmi««L 

Solicitors  for  the  plaintiffs,  Bowd^eSt  Bawle, 
and  Co.,  for  Bamsaen,  Syhea,  and  Eam«<2en, 
Huddersfield. 

Solicitors  for  the  defendants,  Biddell  and  Co., 
for  F,  C.  Lloyd,  Huddersfield. 


Wednesday,  Oct.  28, 1903. 

(Before  Collins,  M.R.  and  Mathew,  L. J.) 

Chestebfibld  RXJBA.L  District  Council  v. 
Newton  and  others,  (a) 

APPEAL  FROM  THE   EING'S   BENCH   DIVISION. 

Highway  —  Extraordinary  trajffic  expenses  —  Re- 
covery in  High  Court—Costs  of  action  when 
less  than  250Z.  is  recovered — Sccde  of  taxatum— 
Highways  and  Locomotives  Act  1878  (41  &  42 
Vict.  c.  77),  «.  23— Locomotives  Act  1898  (61 
&  62  Vict.  c.  29),  «.  12,  suh-s.  1  {a)— Order  LXV., 
r.l. 

Sect.  12,  svh-sect.  1  (a),  of  the  Locomotives  Act 
1898  provides  that  the  expenses  incurred  by  a 

(a)  Reported  by  £.  Manlst  Shith,  Eaq..  Banitter^^Lew. 
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highway  authority  in  repairing  a  highway 
damaged  b|^  extraordinary  traffic  which  are 
recoverable  from  the  person,  ordering  the  traffic 
"  may  he  recovered  if  not  exceeding  250Z.  in  the 
County  Court,  and  if  exceeding  that  sum  in  the 
High  Court," 

In  an  action  in  the  High  Court  brought  by  a 
highujay  authority  to  recover  a  sum  exceeding 
2S01.  for  damage  caused  by  extraordinary  traffic, 
the  jury  assessed  the  damages  at  60Z.,  and  the 
judge  ai  the  trial  ordered  judgment  to  he  entered 
accordingly  vrith  costs,  and  gave  a  certificate 
thcU  there  was  suffi^dent  reason  for  bringing 
the  cation  in  the  High  Court. 

Held,  that  the  High  Court  had  jurisdiction  to 
entertain  the  action,  and  that  the  plaintiffs  were 
entitled  to  costs  on  the  High  Court  scale. 

Appeal  by  the  defendant  Newton  from  an  order 
made  by  Walton,  J.  at  chambers  affirming  the 
decision  of  the  master. 

The  plaintiffs  were  a  local  authority  liable  to 
repair  a  certain  highway. 

By  a  certificate  of  their  surveyor  it  appeared 
that  extraordinary  expenses  had  been  incurred  by 
them  in  repairing  this  highway  by  reason  of  the 
damage  caused  by  excessive  weight  passing  along 
it»  or  extraordinary  traffic  thereon ;  and  the  sur- 
veyor estimated  these  expenses  at  732Z. 

The  plaintiffs  thereupon  brought  the  present 
action  in  the  High  Court  against  Newton  and 
two  other  persons  claiming  to  recover  this  sum  of 
1321, 

The  action  was  tried  at  Derby  Assizes  before 
Ridley,  J.  with  a  jury. 

The  jury  found  that  the  expenses  incurred 
by  the  plaintiffs  in  repairing  damage  caused 
by  excessive  weight  and  extraordinary  traffic 
amounted  to  1202.,  and  it  was  then  agreed  between 
the  plaintiffs  and  Newton  (the  other  defendants 
having  settled  the  claim  made  against  them)  that 
out  of  this  120L  the  share  for  which  he  was  liable 
was  607. 

Ridley,  J.  accordingly  gave  judgment  for  the 
plaintiffs  against  Newton  for  602.  with  costs,  and 
said  that,  if  he  had  the  power,  he  gave  a  certificate 
for  coets  on  the  High  Court  scale. 

Upon  the  taxation  of  the  plaintiffs'  costs,  the 
master  was  of  opinion  that  they  ought  to  be  taxed 
upon  the  High  Court  scale. 

Walton,  J.  affirmed  this  decision  of  the  master. 

The  defendant  Newton  appealed. 

The  Highways  and  Locomotives  Act  1878 
(41  &  42  Vict.  c.  77),  by  sect.  23,  enables  a  highway 
authority,  upon  a  certificate  by  their  surveyor  that 
expenses  have  been  incurred  in  repairing  damage 
to  a  highway  caused  by  excessive  weight  or 
extraordinary  traffic,  to  recover  the  expenses  in  a 
summary  manner  from  the  person  by  whose  order 
such  weight  or  traffic  has  been  conducted. 

The  Locomotives  Act  1898  (61  &  62  Vict.  c.  29) 
provides  as  follows : 

Seot  12  (1).  Seot.  23  of  the  Hiflrhwaya  Knd  Looo- 
motiveB  Amendment  Aot  1878  .  .  .  ehall  be 
amended  aa  follows:  (a)  Expenaee  nnder  that  seotion 
Bhall  cease  to  be  recoverable  in  a  enmmary  manner,  bnfc 
may  be  recovered  if  not  exceeding  2501.  in  the  County 
Court,  and  if  exceeding  that  sum  in  the  High  Conrt. 

O,  A,  Bonner  {Hugo  Young,  K.C.  with  him) 
for  the  defendant  Newton.  —  This  action  ought 
never  to  have  been  brought  in  the  High  Court. 
The  word    ''may"  in   sect.  12,  sub- sect.  1  (a), 

Mao.  Ca8.— Vol.  XXI. 


of  the  Locomotives  Act  1898  means  "  must." 
The  test  under  that  section  is  not  the  amount 
claimed  in  the  action,  but  the  amount  recovered. 
Here  the  amount  recovered  was  less  than  250Z., 
and  therefore  under  sect.  12  the  plaintiffs  were 
not  justified  in  bringing  this  action  in  the  High 
Court.  They  should  have  sued  in  the  County 
Court,  and  can  therefore  only  claim  costs  on  the 
County  Court  scale.  The  power  to  recover 
expenses  caused  by  extraordinary  traffic  is  purely 
statutory,  and  the  County  Court  had  exclusive 
jurisdiction  in  this  case.  No  authority  can  be 
shown  for  the  certificate  given  by  Ridley,  J., 
and  it  ought  to  be  disregarded.  The  case  does 
not  come  within  sect.  116  of  the  County  Courts 
Act  1888  (51  &  52  Vict.  c.  43),  which  only  applies 
to  actions  founded  on  contract  or  on  tort.  The 
defendant  has  not  committed  a  tort  in  conducting 
extraordinary  traffic  upon  the  highway.  Before 
1878  there  was  no  such  thing  as  excessive  weight 
or  extraordinary  traffic  on  a  highway.  To  put 
excessive  weight  or  extraordinary  traffic  on  a 
highway  is  not  made  an  offence  by  the  Aot  of 
1878.    It  is  a  perfectly  lawful  aot,  though  the 

Serson  so  acting  may  have  to  pay  for  wnat  he 
oes: 

Hill  V.  Thomas,  69  L.  T.  B«p.  553 }  (1893)  2  Q.  B. 
338. 

He  referred  also  to 

Solomon  v.  Mullinsr,  83  L.  T.  Bep.  493 ;  (1901) 
1  Q.  B.  76 

Etherin^ton  Smith  and  T.  HoUis  WaXker  for 
the  plaintiffs. — The  plaintiffs  are  entitled  to  have 
their  costs  taxed  upon  the  High  Court  scale. 
Sect.  5  of  the  Judicature  Act  1890  (53  &  54  Vict, 
c.  44)  enacts  that  subject  to  the  Supreme  Court 
of  Judicature  Acts,  and  the  rules  of  court  made 
thereunder,  and  to  the  express  provisions  of  any 
statute,  whether  passed  before  or  after  the  com- 
mencement of  the  Aot,  the  costs  of  and  incident 
to  all  proceedings  in  the  Supreme  Court  shall 
be  in  the  discretion  of  the  court  or  judge.  No 
statute  or  rule  of  court,  such  as  is  referred  to  in 
that  section,  can  be  cited  on  behalf  of  the  defen- 
dant, and  the  costs  of  this  action  were  therefore 
in  the  discretion  of  the  jud^  at  the  trial,  who 
has  expressly  given  the  plamtiffd  costs  on  the 
High  Court  scale.  Order  LXV.,  r.  1,  contains  a 
general  provision  that,  subject  to  the  provisions 
of  the  Acts  and  the  rules  of  the  Supreme  Court, 
the  costs  of  and  incident  to  all  prooeedings  in  the 
Hi^h  Court  shall  be  ia  the  discretion  of  the  court 
or  judge  ;  and  then  follows  a  proviso  that  where 
any  action  is  tried  with  a  jury  the  costs  shall 
follow  the  event  unless  the  judge  by  whom  such 
action  is  tried,  or  the  court,  shall  for  good  cause 
otherwise  order.  This  action  was  tried  with  a 
jury,  and  it  comes  within  the  express  words  of 
the  proviso.  That  proviso  gives  the  plaintiffs 
High  Court  costs,  unless  deprived  of  them  for 
good  cause.  The  judge's  certificate  was  in  fact 
unnecessary.  There  is  nothing  in  the  Locomo- 
tives Act  1898  as  to  the  costs  of  an  action  to 
recover  extraordinary  traffic  expenses.  The  plain- 
tiffs here  were  really  forced  to  bring  the  action 
in  the  High  Court.  They  could  not  have  claimed 
only  250^,  when  their  surveyor,  in  giving  them  the 
certificate  which,  under  sect.  23  of  the  Act  of  1878, 
was  a  condition  precedent  to  their  right  of  action, 
had  stated  that  the  expenses  amounted  to  732Z. 
It  is  said  that  the  action  should  have  been  brought 
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in  the  County  Court  because  in  the  result  the 
plaintiffs  were  only  held  entitled  to  a  less  sum 
than  250Z.  That  would  lead  to  the  absurd  result 
of  an  action,  which  apparently  was  rightly  brought 
in  the  High  Court,  being  declared,  after  the  trial, 
to  be  abomve  because  brought  in  the  wrong  court. 
There  is  no  general  principle  of  law,  or  aoy 
general  statute,  depriving  a  plaintiff  of  costs  in 
the  High  Court  because  he  might  have  brought  his 
action  in  the  County  Court.  The  only  statute  of 
that  sort  that  has  been  cited  is  sect.  116  of  the 
County  Courts  Act  1888,  and  that  section  only 
provides  for  the  cases  of  certain  actions  founded 
on  contracts  and  actions  founded  on  tort  in 
which  less  than  20Z.  is  recovered.  Therefore, 
even  if  the  present  action  could  be  said  to  be 
"  founded  on  tort,*'  the  section  would  not  apply 
because  the  plaintiffs  have  recovered  601.  More- 
over, in  cases  to  which  the  section  is  applicable 
power  is  given  to  the  judge  to  give  a  certificate 
that  there  was  sufficient  reason  for  bringing  the 
action  in  the  High  Court,  and  so  to  take  the 
case  out  of  the  general  provisions  of  the  section. 
That  is  what  has  been  certified  by  Bidley,  J. 

Bonner  replied.— Sect.  23  of  the  Act  of  1878 
only  requires  the  highway  authority  to  obtain  a 
certificate  from  their  surveyor  that  expenses 
have  been  incurred  in  repairing  damage  caused 
by  extraordinary  traffic.  It  does  not  require  the 
surveyor  to  state  the  amount  of  the  expenses. 

Collins,  M.B. — In  my  opinion  this  appeal 
fails.  The  action  was  brought  by  a  local  authority 
under  the  provisions  of  sect.  23  of  the  Highways 
and  Locomotives  Act  1878  as  amended  by  sect.  12, 
sub-sect.  1  (a),  of  the  Locomotives  Act  1898.  The 
main  provisions  of  sect.  23  remain  in  force,  but 
the  remedy  there  provided  was  dealt  with  and 
altered  by  the  Act  of  1898.  Now,  under  sect.  23 
it  is  a  condition  precedent  to  the  brin^g  of  an 
action  under  the  amending  Act  of  1898  that  the 
local  authority  shall  obtain  a  certificate  from  their 
surveyor  that  extraordinary  expenses  have  been 
incurred  by  them  in  repairing  the  highway  by 
reason  of  damage  caused  by  excessive  weight  or 
by  extraordinary  traffic.  The  necessary  certifi- 
cate was  in  this  case  given  by  the  plaintiffs'  sur- 
veyor, and  in  it  he  estimated  tbat  the  expenses  in 
quebtion  amounted  to  732Z.  Thereupon  the  plain- 
tiffs brought  this  action  in  the  High  Court  to 
recover  732Z.  At  the  trial  of  the  action  before 
Bidley,  J.  with  a  jury,  the  jury  assessed  the 
amount  of  extraordinary  expenses  incurred  by 
the  plaintiffs  at  120Z.  and  it  was  agreed  between 
the  parties  that  out  of  that  sum  the  proportion 
for  which  the  defendant  Newton  was  liable  was 
602.  The  learned  judge  accordingly  gave  judgment 
for  the  plaintiffs  against  Newton  for  601,  with 
costs,  and  he  also  gave  a  certificate  thai?  there  was 
sufficient  reason  for  bringing  the  action  in  the 
High  Court.  The  plaintiffs'  costs  were  taxed  by 
the  master  upon  the  High  Court  scale,  and  the 
question  is  whether  he  was  right  in  so  doing  or 
whether  they  ought  to  be  taxed  on  the  County 
Court  scale.  It  is  contended  on  behalf  of  the 
defendants  that  the  learned  judge  at  the  trial 
had  no  power  to  exercise  any  discretion  in  allowing 
the  plaintiffs  costs  upon  *  the  High  Court  scale. 
It  irt  said  that  the  proviRious  of  sect.  12,  sub- 
sect.  1  (a),  of  the  Act  of  1898  that  expenses  under 
sect.  23  *'  may  "  be  recovered,  if  not  exceeding 
250Z.,  in  the  County  Court  mean  that  in  such  a 


case  the  action  "  must "  be  brought  in  the  County 
Court ;   and  then  it  is  argued  that,  as  the  sum 
which  the  plaintiffs  have  recovered  from  Newton  is 
only  60Z.,  the  action  could  only  have  beenproperiy 
brought  in  the  County  Court,  and  therefore  they 
cannot  be  entitled  under  any  circumstances  to 
more  than  County  Court  costs.    Now,  it  seems 
clear  to  me  that  this  action'  might,  under  sect.  12, 
sub-sect  1  (a),  have  been  brought  in  the  County 
Court ;  but  it  is  also  clear  that  aa  upon  the  face 
of   it  the    plaintiffs'  claim   exceeded  250Z.,  the 
High  Court  had  jurisdiction  to  entertain  it.    For 
the  plaintiffs  it  is  contended  that  the  case  falls 
within  Order  LXY.,  r.  1.    It  is  said  that  this  is 
an  action  in  the  High  Court,  which  the  High 
Court  has  jurisdiction  to  entertain ;  and,  as  the 
action  has  been  tried  with  a  jury,  then  noder  the 
proviso  at  the  end  of  Order  LXV.,  r.  1,  **  the 
costs  shall  follow  the  event,  unless  the  judge 
by   whom    such   action,  cause,  matter,  or  issue 
is  tried  shall  for  good   cause  otherwise  order." 
That  proviso — which  entitles   the   plaintiffs  in 
this  case  to  costs  upon  the  High  Court  scale  if 
their  case    comes  within  it — follows  upon  the 
general  words  at  the  beginning  of  the  rule  which 
declares  that,  "  subject  to  the  provisions  of  the 
Acts  and  these  rules,"  the  costs  of  all  proceedings 
in  the  Supreme  Court  shall  be  in  the  discretion  of 
the  court  or  judge.    It  is  said  that  there  is  no 
special  legislation,  except  possibly  seot.  116  of 
the  County  Courts  Act  1888,  under  which  it  can 
be  contended  that    the  plaintiffs  here,  having 
obtained  judgment  with  costs  in  the  High  Court, 
are  not  entitled  to  have  those  costs  taxed  on  the 
High  Court  scale ;  because  the  mere  fact  that  the 
action  might  have  been  brought  in  the  County 
Court  is  not  of  itself,  apart  from  special  legisla- 
tion, any  ground  for  saying  that  the  oosts  must 
be  taxed  upon  the  County  Court  scale.    It  seems 
clear  to  me  that  the  mere  fact  that  under  seot  12, 
sub- sect  1   (a),  of  the  Act  of  1898  this  action 
ought  to  have  been  brought  in  the  County  Court 
does  not  deprive  the  plaintiffs  of  their  prima  facie 
right  to  have  their  costs  taxed  upon  the  High 
Court  scale  unless  there  is  some  special  legisui- 
tion  depriving  them   of  that  right    Now,  the 
.only  special  legislation  of  that  sort  that  has  been 
cited  to  us  is  sect.  116  of  the  County  Courts  Act 
1888.    But  here  the  defendant  is  in  a  dilemma. 
If  the  case  is  not  within  sect.  116,  there  is  no 
special  legislation  on  which  he  can  rely  depriving 
the  plaintiffs  of  their  right  to  High  Court  oosts. 
On  the  other  hand,  assuming  that  the  case  is 
within  seot.  116,  as  being  "  an  action  founded  on 
tort,"  upon  the  ground  that  the  acts  of  the  defen- 
dant with  regard  to  this  highway  were  extrava- 
gant,   unreasonable,  and  excessive,  then,  apart 
from  the  consideration  that  the  amount  recovered 
was  60Z.,  the  judge  had  power  to  give  the  plain- 
tiffs a  certificate  entitling  them  to  costs  on  the 
High  Court  scale,  and  that  is  what  was  in  fact 
done  by  Ridley,  J.    In  either  view  the  plaintiffs 
are  entitled  to  High  Court  costs.    With  regard 
to  sect.  5  of  the  Judicature  Act  1890,  it  seems  to 
me  that  it  has  no  application  to   the  present 
case,  because  the  action  was  tried  with  a  juiy, 
and   the   costs    are    therefore   dealt    with    by 
Order  LXY.,  r.  1.    I    agree   with  the   decision 
of   Walton,    J.,  and    the   pppeal    must  be  dis- 
missed. 

Mathew,  L.J. — I  am  of  the  same  opinion.    It 
seems  clear  to  me  that  under    sect.    12,   sub- 
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sect.  1  (a),  the  High  Court  had  jarisdiction  to 
entertain  this  action.  If  the  argument  addressed 
to  us  on  hehalf  of  the  defendant  were  correct,  it 
would  always  be  uncertain  until  the  verdict  had 
beeni^iyen  whether  or  not  the  High  Court  had 
jurisdiction  to  entertain  the  action,  provided 
that  the  plaintiff's  claim  was  for  more  than 
2502.  If  the  verdict  were  for  less  than  that 
amount,  the  jurisdiction  of  the  court  would 
at  once  go.  That  cannot  be  the  true  view 
to  take  <n  the  meaning  of  the  section.  I  do 
not  think  that  there  is  anything  which  pre- 
vented the  present  action  from  being  brought 
in  the  High  Court.  It  seems  to  me  that  the 
plaintiffs  elected  to  sue  in  that  court  subject  to 
any  statutory  conditions  under  which  they  might 
be  deprived  of  High  Court  costs.  With  regard 
to  aeot  116  of  the  County  Courts  Act,  either  this 
action  18  not  of  the  nature  there  mentioned,  and 
80  the  section  will  not  be  of  any  avail  to  the 
defendant ;  or  eke.  if  the  action  can  be  said  to  be 
one  "  founded  on  tort "  so  as  to  make  the  section 
apply  to  it,  the  judge  has  given  a  certificate 
whicn  takes  the  case  out  of  the  general  rule  laid 
down  in  the  section.  There  is  no  statute 
depriving  the  plaintiffs  of  their  right  to  High 
Court  costs,  and  I  agree  that  the  appeal  must  be 

Appeal  diamissed. 

Solicitors  for  the  plaintiffs,  StevenSy  Son,  and 
ParJeea,  agents  for  Jones  and  Middletony  Chester- 
field. 

Solicitors  for  the  defendant,  Stanley  Evans 
and  Co. 


Oct  31,  Nov,  6  and  7, 1903. 

(Before  Williams,  Romeb,  and  Stikling,  L.J  J.) 

Wilkinson  v.  Llandaff  and  Dinas  Powis 
Bubal  District  Council,  (a) 

AFPSAL  FROM  THE  CHANCERY  DIVISION. 

Local  government  —  Public  health — "  Sewer  "  — 
Idability  to  keep  properly  cleansed  and  emptied 
^^Channel  at  siae  of  road — "  Sewers  and  drains 
of  every  description  '* — Public  Health  Act  1875 
('38  A  39  Vict.  c.  55),  ss.  4,  19. 

An  open  channel  or  gutter  at  the  side  of  a  road, 
which  was  used  for  the  purpose  of  carrying  off 
eurface  water  from  the  road  and^adjacent  houses, 
was  held  to  come  within  the  words  "  sewers  and 
drains  of  every  description  "  in  the  definition  of 
a  "«et0er"  contained  in  sect.  4  of  the  Public 
Health  Act  1875,  which  the  local  authority  were 
hound  to  keep  properly  cleansed  and  emptied 
under  sect  19  of  that  Act. 

Decieion  of  PhiUimore,  J.  affirmed. 

An  open  channel  or  gutter  at  the  side  of  a  road 
called  Millbrook-road,  in  Dinas  Powis,  within  the 
defendants'  district,  was  used  for  the  purpose  of 
carrying  off  surface  water  from  the  road ;  and  in 
the  channel  were  gratings  or  gullies  for  the  pur- 
pose of  carrying  the  water  by  pipes  into  a  deeper 
underground  drain. 

By  means  of  pipes  connected  with  the  channel  it 
was  also  used  for  the  purpose  of  carrying  off  the 
rain  water  from  the  roofs  of  several  of  the  houses 
at  the  side  of  the  road  and  the  surface  water 
from  the  ground  in  the  curtilages  of  those 
houses. 

(a)  Baported  by  B.  A.  Soratohlky,  Ebq.,  BMrliter-Ai-Lftw. 


The  plaintiff  occupied  one  of  the  houses  at  the 
side  of  the  road. 

Some  noxious  matter  found  its  way  into  the 
channel  from  a  cesspool  belonging  to  a  house 
adjacent  to  that  of  the  plaintiff,  and  through  no 
fault  on  his  part. 

The  presence  of  the  noxious  matter  in  the 
channel  caused  illness  to  a  child  of  the  plaintiff, 
putting  him  to  expense. 

The  plaintiff  brought  this  action  in  the  Chan- 
cery Division  against  the  defendants  claiming  an 
injunction  to  restrain  them  from  permitting  any 
foul  or  noxious  matter  to  remain  in  the  channel 
so  as  to  cause  a  nuisance  to  him.  He  also  claimed 
damages  from  the  defendants  in  respect  of  the 
illness  paused  to  his  child. 

In  March  1903  the  action  came  on  for  trial 
before  Phillimore,  J.  at  the  Cardiff  Assizes. 

The  main  question  argued  was  whether  the 
channel  was  a  "  sewer "  within  the  definition 
contained  in  sect.  4  of  the  Public  Health  Act 
1875.  If  so,  the  defendants  were  by  sect.  19  of 
that  Act  under  liability  to  cause  it  to  be  kept  so 
as  not  to  be  a  nuisance  or  injurious  to  health,  and 
to  be  properly  cleansed  and  emptied. 

The  following  judgment  was  delivered  by 

Phillimore,  J. — I  have  considerable  doubt  in 
this  case,  but,  upon  the  whole,  I  think  that  my 
judgment  must  be  for  the  plaintiff  to  a  limited 
extent.  On  the  facts,  I  think,  and  I  so  hold, 
that  the  plaintiff  has  made  out  the  chain  of 
circumstances  which  led  to  his  child  being  ill, 
and  that  he  has  been  put  to  some  expense.  I 
daresay  that  a  great  deal  of  trouble  was  taken  to 
empty  this  cesspool,  and  I  strongly  believe  that 
it  is  much  too  small  a  cesspool  for  the  work  that 
it  is  supposed  to  do,  aud  that  very  likely  the 
local  authority  would  be  within  their  rights  in 
requiring  that  it  should  be  made  very  much 
larger  by  the  owners  of  the  houses  to  which  it 
belongs.  It  is  likely  that,  owing  to  their  very 
cleanline&s  and  their  habit  of  using  both  water 
and  soap  and  water,  they  fill  it  up  quickly.  It  is 
obvious  that  it  is  filled  up  extremely  quickly,  and 
that  it  must  be  a  great  difficulty  to  any  local 
authority  or  contractor  to  keep  it  empty.  But  I 
have  no  doubt,  after  hearing  the  evidence,  that, 
whatever  attempts  were  made  to  keep  this  cess- 
pool clear,  its  contents  were  not  kept  below  the 
level  of  the  cemented  portion.  It  is  quite  evident 
that  the  surveyor  was  more  than  once  com- 
plained to,  and  that  at  any  rate  the  first  con- 
tractor was  not  satisfactory.  Therefore  I  think 
that  from  time  to  time  sewage  matter  in  that 
cesspool  has  been  allowed  to  rise  above  the  line  of 
the  cement  and  has  trickled  through  the  earth 
under  the  wall  and  the  orifice  where  the  little 
rain-water  pipe  is  and  has  got  over  the  path  into 
the  channel  which  rims  between  the  path  and  the 
crown  of  the  road  and  formed  in  pools  wherever 
there  was  any  irregularity  in  that  channel,  and  half- 
way in  front  of  tiie  plaintiff's  door,  and  that  his 
child  had  an  illness  (fortunately  not  a  very  serious 
one)  in  consequence.  I  think  that  the  plaintiff  has 
put  his  damages  at  a  reasonable  fisrure  when  he 
says  30Z.  But  now  upon  those  facts  there  are 
several  very  difficult  questions  of  law.  I  come  to 
the  conclusion  in  favour  of  the  defendants  that 
there  is  no  duty  on  their  part  to  keep  the  cess- 
pool empty.  Therefore  I  am  not  going  to  give 
the  injunction  in  the  form  which  the  plaintiff  has 
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asked.     I  read  sect.    43  of    the    Public   Health 
Act  1875    as  a  remedy  only  given  to  the  honse- 
holder  whose  cesspool  is  not  properly  emptied, 
and  it  is  oat  of  the  question  here.     I  agree  that 
if  there   is  any  duty  on  the  local  authority  to 
empty  the  cesspool  the  common  law  will  make 
them  liable  in  damages  for  not  doing  it.      But  I 
can  find  no  duty  on  them  to  empty  the  cesspool 
at  all.    They  are  not  within  London,  as  to  which 
there  are  special  provisions.     I  do  not  know  that 
it  makes  any  difference,  but  they  are  not  an 
orban    local    authority;    they    are    merely    an 
ordinary  rural  local  authority ;    and  sect.  42  of 
the  Public  Healdi  Act  1875  applies  apparently 
both  to  urban  and  rural,  only  requiring  such  an 
authority  to  cleanse  a  cesspool  when  the  Local 
Gk>vemment  Board  orders  it.     But  here  there 
has  been  no  such  order  by  the  Local  Govern- 
ment Board.      The  local  authoriiy  may  volun- 
taiily    undertake    the   liability,  and    they    may 
voluntarily  arrange   that  some  contractor  shall 
do  it  for  tnem.   Tbey  have  not  undertaken  it,  but 
they  have  employed    a  contractor  to  do  it  for 
them.     That  being  the  case,  it  seems  to  me  that 
their  only  liability,  so  to  speak,  is  a  political  dtie. 
If  they  do  not  get  a  contractor  who  will  do  the 
work  properly,  the    members    of    the    district 
council  will  be  turned  out,  and  properly  turned 
out»  at  the  next  election.    But  that  is  their  only 
responsibility.    They  must  not  have  a  sham  con- 
tract. If  they  have  a  contract  with  a  substantial  man 
and  a  proper  contract,  I  do  not  think  that  they 
are  liable  lor  anything  which  the  contractor  fails 
to  do.  Then  it  was  suggested  by  Mr.  Williams  that 
this  is  not  a  contract,  but  that  the  contractor  is 
their  servant.    It  seems  to  me  that  this  is  as  full 
a  contract  as  one  could  possibly  expect  in  the 
circumstances.      A  regulated  power  of  a  certain 
kind  is  given  to  the  inspector  of  the  district 
council,  and  certain  cumulative  powers  are  given 
to  him.    But  the  contractor  contracts  absolutely 
to  remove  as  often  as  necessary  from  every  cess- 
pool all  refuse  and  filth.    I  think,  therefore,'  that 
this  is  a  proper  contract,  and  that  there  is  no 
liability  under  sect.  42  of  the  Public  Health  Act 
1875.    Therefore  I  think  that  there  is  no  legal 
responsibility  upon  the  district  council,  as  things 
are  now,  to  keep  this  cesspool  free  fiom  overflow- 
ing.   Having  once  started  upon  the  process  of 
employing  a  contractor,  I  presume  that  they  must 
always  find  a  contractor  or  undertake  the  work 
themselves.    They  have  found  a  contractor,  and 
that  is  all  they  have  to  do.    Then  I  thought  that 
the  plaintiff's  case  was  gone.    Mr.  Williams  has, 
however,  taken  a  point  in  reply  which  certainly  is 
not  clearly  made  in  the  pleadings,  but  which  I 
think  ^  as  open  to  him,  and  which  upon  the  whole 
Mr.  Evans  has  been  able  to  meet,  although  he 
was  not  well  prepared  for  it.    I  think  we  have 
authorities  upon  the  point.  Mr.  Williams  says  that 
there  is   this   channel  between  the  raised  ash- 

Sath  and  the  crown  of  the  road  running  a  certain 
istance  with  gullies  from  time  to  time  in  the 
channel  conveying  what  flows  down  it  into  sub- 
terranean pipes,  and  he  says  that  this  is  a  "  sewer  " 
within  the  meaning  of  sect.  4  .of  the  Public 
Health  Act  1875.  It  is  quite  possible  that  the 
result  of  amalgamating  the  highway  authority 
and  the  sanitary  authority  by  reason  of  the 
County  Councils  Act  and  similar  Acts  has  pro- 
duced a  consequence  which  Parliament  never 
intended.     No  doubt  originally  highway  drains 


at  the  side  of  the  road  were  expressly  intended  to 
be  exempted  from  the  definition  of  *'  sewer  ''  by 
the  words  "  except  drains  vested  in  or  under  the 
control  of  any  authority  having  the  management 
of  roads  and  not  being  a  local  authority  under 
this  Act."    But  now  at  any  rate  the  two  authori- 
ties are    one,  and   here  it  is  admitted  on  the 
pleadings  that  the  channel  is  vested  in  the  local 
authority.    I  think,  therefore,  that  it  is  a  sewer. 
It  is  rather  an  artificial  extension  of  the  word 
•*  sewer/'  but,  after  all,  the  word  "  sewer  "  did  not 
originally     mean    that    which     carries    sewage. 
CaUis  on  Sewers  is  a  book  known  to  some  of  va 
as  a  great  authority  on  the  subject,  and  it  does 
not  deal  with  anything  which  relates    to  fool 
matter  at  all,  but  it  deals  with  great  arterial 
drains  for  draining  marshes,  wet  places,  and  bw. 
lying  lands,  and  that  was  the  meani^  of  '*  sewer." 
The   Commissioners  of  Sewers  in  London  were 
not  originally  commissioners  for   dealing  with 
sewage  at  all.    Therefore  I  think  that  the  fact 
that  the  channel  here  is  not  designed  to  carry 
excrementitious  matter  at  all  does  not  prevent  it 
from  being  a  sewer.    I  think,  therefore,  that  the 
result  of  the  cases  of  Kinson  Pottery  Company 
Limited  v.   Corporation  of  Poole  (81  L.  T.  £ep. 
24;  (1899)  2  Q.  B.  41),  Mayor,  &c.,  of  NevotmUe- 
upon-Tyne  v.  HotMeman  (65  J.  P.  85),  Sykes  v. 
Sowerhy  Urban  District  Council  (82  L.  T.  Bep. 
177;  (1900)  1  Q.  B.  648),  and  Baron  v.  PorUlade 
Urban    District    CouncU    (83  L.  T.   Rep.  363; 
(1900)  2  Q.  B.  588)  is  such  as  to  inducn  me  to 
hold  that  this  channel  is  a  sewer.    It  was  arti- 
ficially formed  first  of  all  by  the  raising  of  the 
crown  of  the  road  and  the  depression  towards  the 
ends.    Secondly,  it  was  formed  by  the  artificial 
footpath  having  from  time  to  time  gullies  in  it 
leading  into  subterranean  pipes  and    receiving 
directly — if  there  is  any  importance  in  it,  which! 
am    not  quite  sure — the  water  from  the   pipe 
which    carries    off    the    surplus    in    the   catch- 
water  drain  at  the  backs  of  these  houses.    Then, 
it    being  a  sewer,   it  is  the  duty  of   the  local 
authority,  the  rural  district  council,  under  sect.  19 
of  the  Public  Health  Act  1875,  to  cause  every 
sewer  belonging  to  them  —  and  it  is  admitted 
upon  the  pleadings  that  it  is  belonging  to  them ; 
it  is  not  like  the  case  of  a  sewer  which  may  be  in 
private    hands  —  "to    be    constructed,    covered, 
ventilated,  and  kept  so  as  not  to  be  a  nuisance  or 
injurious  to  health,  and  to  be  properly  cleansed  and 
emptied.*'    I  do  not  think  there  is  any  very  great 
hardship  in  saying   that    if   the  rural    district 
council  employ  so  careless  a  contractor  that  over- 
flow from  the  cesspool  escapes  into  the  channel 
by  the  side  of  the  road  they  should  be  bound 
at  least  to  see  that  the  channel  carries  it  off 
as   quickly    and    as    inoffensively    as    possible. 
At  any  rate  I  conceive  that  the  law  is  such  that 
they  are  bound  so  to  do.    I  do  not  think  that 
they  were  bound  to  keep  the  cesspool  clear ;  but 
I  do  think  that  if  the  matter  from  the  cesspool 
gets  into  the  channel,  and  they  get  knowledge 
and  notice  of  it,  as  in  this  case  they  certainly 
did,  they  are  bound  to  keep   that  channel  as 
smooth  and  even  and,  if  necessary,  as  rapid,  by 
flushing  or  otherwise,    as    to  prevent  it   when 
it  passes    by   these    houses    from    becoming  a 
nuisance  or  injurious  to  health.     I  think  that  the 
defendants  have  not  so  done,  and   upon   that 
narrow  ground  I  find  for  the  plaintiff,  and  I  give 
judgment  for  him  for  30Z.  and  for   a  limited 


MAGISTRATES'   CASES. 


301 


'—     *'         -  J-I..i.    LIP. 


Ot.  op  App."|     Wilkinson  v.  Llandaff  &  DinaS  Powib  Bubal  Dist.  Council.    [Ot.  of  Apf. 


injnnction.  The  injanction  asked  for  is  an 
iajunation  to  restrain  the  defendants  from  per- 
mitting any  foul  or  noxious  matter  to  remain 
in  the  cesspool  or  in  the  channel,  gutter,  or 
Burface  drain  so  as  to  cause  a  nuisance  to  the 
pkintiff.  I  am  not  going  to  restrain  the  defen- 
dants from  permitting 'foul  or  noxious  matter  to 
remain  in  the  cesspool.  But  I  do  propose  to  restrain 
them  from  permitting  any  foul  or  noxious  matter 
to  remain  in  the  channel,  gutter,  or  surface 
drain  so  as  to  cause  a  nuisance  to  the  plaintiff. 
My  judgment  will  he  for  302.;  that  form  of 
injunction ;  and  costs. 

From  that  decision  the  defendants  now  appealed. 

8.  T.  Evans,  K.G.  and  John  Sankey,  for  the 
appellants,  referred  to 

Pablio  Health  Aot  1875,  ss.  4,  19,  21,  42,  43 ; 
Ellis  v.  Strand  District  Board  of  Works,  67  L.  T. 

Rep.  307 ; 
West  Riding  of  Torkshire  CottncU   ▼.   Gaunt,  19 

Times  L.  Bep.  140 ; 
Baron  y.  Portslade  Urban  District  Council,  83  L.  T. 

Bep.  363 ;  (1900)  2  Q.  B.  588  ; 
Oraham  ▼.  Wrougkton,  20  Mag.  Cas.  225  ;  84  L.  T. 

Bep.  744 ;  (1901)  2  Ch.  451 ; 
Kinson    Pottery   Company    Limited    y.    Cofpora- 

tion  of  PooU,  81  L.  T.  Bep.  24 ;  (1899)  2  Q.  B. 

41; 
Mayor,  Jtc,  of  Newcastle-upon'Tyne  y.  Houseman, 

65  J.  P.  85  ; 
8yUs  Y.  Sowerby  Urban  District  Council,  82  L.  T. 

Bep.  177  ;  (1900)  1  Q.  B.  584  ; 
Fwrrand  y.  Hallas  Land  and  Building  Company 

Limited,    69    L.   T.  Bep.   8;    (1893)   2    Q.  B. 

135. 

B.  Francis  WiUiams,  K.G.  and  /.  Davies 
Williams,  for  the  respondent,  were  not  called 
upon  to  argue. 

Williams,  L.  J. — It  is  no  part  of  my  husiness 
to  criticise  Acts  of  Parliament,  nor  to  say  whether 
they  are  closely  drawn  or  loosely  drawn,  or  easy 
to  construe  or  difficult  to  construe.  In  the  present 
case  I  have  to  construe  this  Act  of  Parliament — 
the  Public  Health  Act  1875 — and  in  so  doine  I 
have  to  look  at  the  definitions  in  that  Act,  and  I 
haYe  also  to  follow  any  decisions  which  have  been 
given  as  to  the  meaning  of  the  particular  sections 
that  are  material  to  be  considered.  In  my  judg- 
ment we  must  affirm  the  decision  of  Phillimore,  J. 
I  do  not  see  my  way  to  differ  from  him  either  as 
to  the  facts  which  he  has  found  or  as  to  the  law 
which  he  has  applied  to  those  facts.  Now,  what  are 
the  facts  of  this  case  P  They  are  these.  There  are 
some  ten  or  twenty  houses — it  does  not  matter 
what  the  exact  number  is — the  rain  water  from 
the  roofs  of  which,  and  the  surface  water  from  the 
ground  within  the  curtilages  of  which,  drain  into 
this  space  at  the  side  of  the  road  in  question.  It 
follows  from  that  that  this  space  at  the  side  of 
the  road  is  a  space  which,  if  it  does  in  fact  con- 
stitute a  drain,  is  not  within  the  definition  of 
"  drain  "  which  is  excepted  from  the  definition  of 
"  sewer"  in  sect  4  of  the  Public  Health  Act  1875. 
The  definition  of  "  sewer  '*  is  as  follows :  "  *  Sewer ' 
includes  sewers  and  drains  of  SYcry  description, 
except  drains  to  which  the  word  '  drain '  inter- 
preted as  aforesaid  applies,  and  except  drains 
▼ested  in  or  under  the  control  of  any  authority 
having  the  management  of  roads  and  not  being  a 
local  authority  under  this  Act."  When  one  turns 
back  to  see  what  a  drain  *'  interpreted  as  afore- 


said "    is,   one    finds    the    following :    " '  Drain ' 
means  any  drain  of  and  used  for  the  drainage  of 
one  building  only,  or  premises  within  the  same 
curtilage,  and  made   merely  for  the  purpoee  of 
communicating  therefrom  with  a  cesspool  or  other 
like  receptacle  for  drainage,  or  with  a  sewer  into 
which  the  drainage  of  two  or  more  buildings  or 
premises  occupied   by  different  persons  is  con- 
Yeyed."    It  is  quite  plain,  thereiore,  that  if  this 
space  OYer  whicn  the  water  flows  which  we  find 
on  either  side  of  this  highway  is  a  drain  of  some 
sort,  it  is  not  a  drain  which   falls  within  the 
exception  which  I  have  just  read — that  is  to  say, 
it  is  not  a  drain  as  interpreted  in  the  definition 
clause.    That  being  so,  really  the  only  remaining 
question  that  I  haye  to  decide  is  whether  or  not 
tne  portion  of  the  highway  OYer  or  along  which 
tills  surface  water  runs  u  a  drain.    Phillimore,  J. 
has  come  to  the  conclusion  that  it  is  something 
that  falls  within  the  definition  "  drains  of  every 
description  "  except  the  interpreted  '*  drain  "  men- 
tioned before.  Mr.  Evans  suggested  to  us  that  it  did 
not  come  within  the  words  "  drains  of  every  deacrip- 
tioD,"  because  it  was  difficult  to  define  its  lateral 
extension.     There  was  no  edge  to  it  as  against  the 
highway  or  separating  it  from  the  highway.    But 
I  do  not  think  that  that  makes  any  difference. 
One  has  to  look  at  the  purpose  of  this  graduated 
hollow  being  made  at  the  side  of  the  road.    I 
cannot  doubt  that  that  graduated  hollow  was 
made  for  the  purpose  of  drainage.    It  certainly 
was  made  for  the  purpose  of  draining  the  water 
from  the  surface  of  the  road.    The  object  was 
not  only  that  the  water  of  the  surface  of  the  road 
might  run  down  from  the  crown  to  the  edge.    It 
was  also  that,  having  got  the  water  to  the  edge,  it 
should  be  held  in  a  confined  space  until  it  reached 
the  gratings  which  were  to  convey  it  into  a  sewer 
below.    Under  those  circumstances  it  seems  to 
me  quite  plain  that  this  was,  as  Phillimore,  J. 
held  it  to  oe,  something  falling  within  the  words 
"  drains  of  every  description  "  in  the  definition 
section.    I  think  it  does  as  a  matter  of  fact  carry 
off  not  only  the  water  from  the  surface  of  the 
road,  but  also  the  water  from  these  adjacent 
houses.    Under  those  circumstances  it  not  only 
comes  within  the  words  "  drains  of  every  descrip- 
tion,'* but  it  is  also  clearly  outside  the  definition 
of  "drain."     I  do  not  myself  intend  to  decide 
anything  more.    I  am  onl^  deciding  in  this  case 
that  Phillimore,  J.  was  right  in  finding  in  fact 
that  the  hollow  at  the  edge  of  the  road  was  used 
for,  and  intended  to  be  used  for,  the  purpose  of 
drainage,   and  that,  being  used  amongst  other 
purposes  for  the   purpose   of  carrying  off  the 
water  from  these  houses,  occupied  by  different 
owners,  it  is  a  sewer.    The  local  authority  are 
therefore,  under  the  express  provisions  of  this  Act 
of  Parliament,  liable  to  keep  this  sewer  free  from 
pollution.    I  do  not  decide  that  every  agricultural 
drain  into  which  the  surface  water  of  two  or  three 
fields,  or  the  surface  or  underground  water  of  two 
or  three  fields,  runs  is  necessarily  within  these 
words  "  drains  of  every  description."    I  have  not 
to  decide  that  to-day.    All  I  decide  is  that  this 
drain,  carrying  the  rain  water  from  these  various 
houses,  is  a  sewer,  and  that  the  local  authority 
are  bound,  as  it  is  admitted  they  are  bound,  to 
keep  the  sewer  free  from  pollution.    It  was  said 
that,  although  it  might  be  a  sewer,  and  although 
it  might  be    a    sewer  within  the    meaning     of 
the  Act,  yet  there  was  a  case  in  the  Queen's 
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Benoh  Division  which  decided  that  a  drain  might 
be  a  sewer  for  some  purposes  in  the  Act  and 
not  a  sewer  for  other  purposes  in  the  Act.  I 
onlj  want  to  say  with  regard  to  that  case — viz., 
Kinson  Pottery  Company  Limited  v.  Corporation 
of  Poole  (81  L.  T.  Rep.  24;  (1899)  2  Q.  B  41)— 
that  in  the  first  place,  if  it  did  so  decide,  I  do 
not  agree  with  it ;  and  in  the  second  place,  when 
the  judgment  of  Darling,  J.,  and  in  particular  of 
«GhanneTl,  J.,  is  carefully  read,  it  does  not  seem  to 
me  that  it  did  decide  anything  of  the  sort ;  nor 
does  it  seem  to  me  that  it  was  necessary  for  the 
purposes  of  that  case  that  any  such  decision 
should  be  given.  I  think  under  all  the  circum- 
stances of  the  present  case  this  appeal  should  be 
dismissed. 

RoMBB,  L.J. — I  also  am  of  opinion  that  the 
finding  of  fact  by  Phillimore,  J. — namely,  that 
the  channel  which  we  have  to  consider  in  this 
case  was  a  "  sewer  "  within  the  definition  of  that 
word  in  the  Public  Health  Act  1875 — was  correct. 
I  need  only  very  shortly  point  out  a  few  leading 
circumstances  which  show,  to  my  mind,  that  the 
decision  of  Phillimore,  J.  was  right.  The  channel 
here  is  a  well-defined  channel  to  carry  and  take 
away  the  surface  water,  not  only  from  the  road, 
but  from  the  adjacent  houses.  It  is  a  channel 
artificially  made,  and  made  for  the  purpose  I 
have  indicated.  And,  as  I  gather  from  the  facts, 
there  are  gullies  at  regular  intervals  along  the 
channel  to  allow  the  water  passing  along  the 
channel  to  pass  to  the  covered  sewer  below  the 
surface  of  the  rc^ad.  As  I  understand  it,  also, 
there  are  no  less  than  about  twenty  houses  already 
draining  the  surface  water  from  their  roofs  by 
pipes  into  this  channel.  Those  circumstances,  to 
my  mind,  show  that  this  is  undoubtedly  a 
'*  sewer  "  within  the  definition  contained  in  sect.  4 
of  the  Public  Health  Act  1875.  With  regard  to 
the  suggested  evil  consequences  resulting  from 
this  decision  —  an  argument  which  is  always 
used  in  cases  of  this  description — I  may  shortly 
observe  that  it  does  not  follow  because  this  is  a 
eewer  within  the  definition  of  the  term  "  sewer  " 
in  the  Public  Health  Act  1875  that  it  can  be 
used  by  any  inhabitants  of  the  district  for  sewage 
or  fsscal  matter.  From  the  finding  that  this 
channel  is  a  sewer  it  results  that  the  appeal  fails, 
for  clearly,  it  being  a  sewer,  the  defenoants  had  a 
duty  cast  upon  them  with  regard  to  cleansing, 
among  other  matters.  That  duty  they  have 
broken,  and  the  result  of  the  breach  of  their  duty 
has  been  damage  to  the  plaintiff  as  found  by 
the  learned  judge  in  the  court  below,  and  as 
to  that  part  of  tne  case  there  is  no  substantial 
appeal.  That  being  so,  it  appears  to  me  that 
the  judgment  was  right,  and  that  the  appeal 
fails. 

Stirling,  L.J.— I  am  of  the  same  opinion. 
We  have  to  consider  two  questions:  First, 
whether  the  channel  which  has  been  so  much 
BDoken  of  is  a  *'  sewer  "  within  the  meaning  of  the 
Public  Health  Act  1875  ;  and,  secondly,  whether 
the  local  authority  have  failed  in  the  duties  which 
are  imposed  upon  them  with  reference  to  sewers 
within  the  meaning  of  the  Public  Health  Act 
1875.  Now,  in  order  to  decide  the  first  question, 
we  have  to  find  what  is  the  meaning  of  a  "  sewer  " 
as  that  word  is  used  in  the  Public  Health  Act 
1875.  Sect.  4  contains  a  definition  of  the  mean- 
ing  of   the    term    "sewer."      It  enacts   that: 


" '  Sewer  *  includes  sewers  and  drains  of  every 
description,  except  drains  to  which  the  word 
'drain'  interpreted  as  aforesaid  applies,  and 
except  drains  vested  in  or  under  the  control  of 
any  authority  having  the  management  of  roads 
and  not  being  a  locaT  authority  under  this  Act" 
It  has  not  been  contended  before  us  that  the 
channel  in  question  is  a  "  drain  '*  within  the  first 
exception;  that  is  to  say,  drains  to  which  the 
word  "  drain  "  as  interpreted  by  the  Act  applies. 
And  it  is  plain  that  it  does  not  fall  within  the 
second  exception,  because  in  this  case  the  autho- 
rity having  the  management  of  the  roads 
is  a  local  authority  under  the  Public  Health 
Act  1875  Therefore  the  question  arises  with 
regard  to  the  widest  ambit  ox  the  definition  which 
makes  tbe  word  "  sewer  "  include  **  sewers  and 
drains  of  every  description,"  and  the  question 
which  we  have  to  decide  really  comes  back  to  thi»« 
a  question  of  fact — is  this  channel  a  drain  within 
the  meaning  of  the  Act  P  Is  it  a  drun  of  any 
description  P  Phillimore,  J.  on  the  facts,  which  1 
shall  not  repeat,  came  to  the  conclusion  that  it 
was  a  drain,  and  therefore  a  sewer  within  the 
meaning  of  the  Act;  and  I  cannot  differ  from 
that  finding  of  fact  on  the  part  of  Philli- 
more, J.  But  it  has  been  repeatedly  said 
that  that  cannot  be,  because,  if  so,  then  evety- 
one,  under  sect.  21  of  the  Act,  has  a  right  to 
drain  into  it.  Now,  I  say,  with  all  respect  to  those 
who  use  that  argument,  that  that  is  an  exaggera- 
tion of  the  effect  of  sect.  21.  Sect.  21  does  not 
provide  that  every  owner  of  property  within  the 
district  of  a  local  authority  shall  be  entitled  as  of 
right  to  connect  every  drain  which  he  has  with 
every  sewer  of  the  local  authority.  That  distinctly 
is  not  the  meaning  of  the  Act.  All  that  is  giren 
by  that  Act  is  a  right  to  have  his  drain  con- 
nected, or  made  to  communicate  with  the  sewers 
— with  some  of  the  sewers,  that  is  to  say— of  the 
local  authority.  And  the  right  is  given  subject 
to  compliance  with  conditions :  amongst  othen, 
that  he  is  to  comply  with  the  regulations  of  the 
local  authority  in  respect  of  the  mode  in  whieh 
the  communication  to  the  drains  is  given.  1  do 
not  think,  therefore,  that  anything  can  be  based 
upon  that  to  prevent  the  court  from  coming  to 
the  conclusion  that  this  is  a  "  sewer  "  within  the 
meaning  of  the  Public  Health  Act  1875.  Then, 
that  being  so,  have  the  local  authority  in  this  case 
failed  to  fulfil  the  duties  imposed  upon  them  by 
the  Act  with  reference  to  sewers  withm  the  mean- 
ing of  the  Act.  Now,  that  turns  on  the  constnio- 
tion  of  sect.  19,  which  enacts  as  follows :  "  Ereiy 
local  authority  shall  cause  the  sewers  belonging 
to  them  to  be  constructed,  covered,  ventilated,  and 
kept  so  as  not  to  be  a  nuisance  or  injurious  to 
health,  and  to  be  properly  cleansed  and  emptied." 
What  is  alleged  against  the  local  authority  in  this 
case  is  that  that  authority  failed  to  keep  this 
channel  which  we  hold  to  be  a  sewer  so  as  not 
to  be  a  nuisance,  or  injurious  to  health,  and  to  be 
properly  cleansed  and  emptied.  What  happened 
in  the  present  case  was  that  sewage — ^fasoal  matter 
•—escaped  into  the  channel ;  escaped,  I  assume, 
improperly  and  contrary  to  law.  Haring  so 
escaped,  it  was  permitted  to  remain  and  was  noi 
removed,  so  that  the  sewer  was  not  cleansed  and 
became  a  nuisance  and  injurious  to  healtL  It 
seems  to  me  that,  the  complainant  in  this  case 
being  a  person  who  had  not  caused  or  who  was 
not  answerable  in  any  way  for  the  escape  of  the 
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|g»oal  matter  in  qaestion,  the  looal  aathority  failed 
in  their  daty ;  and  it  is  no  answer  for  them  to  say 
that  somebody  else  was  guilty  of  a  wrongful  act 
in  permitting  the  escape  of  that  fsscal  matter.  In 
that  respect  this  case  entirely  differs  from  that 
which  was  relied  on  by  the  learned  counsel  for  the 
appellants — viz.,  the  case  of  Kinaan  Pottery  Com- 
pofMf  Limited  y.  Corporation  of  Poole  (uhi  eup.) 
— ^beoanse  there  the  person  who  was  complaining, 
or  was  setting  up  the  defence  in  that  case,  was  the 
TSiy  person  who  was  answerable  for  the  improper 
esoaoe  of  the  fescal  matter  into  the  sewer,  and  it 
was  neld,  and,  if  I  may  say  so,  it  appears  to  haye 
been  rightly  held,  that  in  that  case  he  could  not 
take  adyantage  of  his  own  wrong.  Here  no  such 
question  arises,  and  it  seems  to  me  that  in  this 
respect  also  the  finding  of  the  learned  judge  in  the 
court  below  of  fact  is  in  accordance  with  law.  In 
those  mrcumstances  I  agree  with  my  brethren 
that  thi.  appeal  fails.  ^^^  dUmU,»d. 

Solicitors  for  the  appellants,  Cunliffee  and 
Davenport,  agents  for  L.  Q,  Williams  and 
Pridiard,  Cardiff. 

Solicitors  for  tiie  respondent,  Biddell,  Vai»ey, 
and  Smitk,  agents  for  K  W.  Poooeh,  Cardiff. 


HIGH    COURT   OF   JUSTICE. 

KING'S  BENCH  DIYISION. 
July  land  2, 1903. 

(Before  Lord  Alvbbstonb,  C.J.,  Wills  and 

Channell,  JJ.) 

Fbbband  (app.)  V.  BiKGLBT  Ubban  Distbict 

Council  (resps.).  (a) 

Highwaye — Bepaire — Liability  to  repair  ratione 
tenures — Expenses  of  rejjairs  of  highways  in  dts- 
Wict — Claim  of  exemption  from  highway  rates 
by  reason  of  obligation  to  repair  highway  ratione 
teaurm— Highway  Act  1835  {b  Jt6  Will  4»  c.  50), 
t.  33. 

The  mere  fact  thai  the  opener  of  land  is  liable  to 
repair  ratione  tenurse  a  particular  highway 
running  through  the  land,  is  not  sufficient  to 
show  thai  the  owner  is  thereby  exempt  from  con- 
tributing in  respect  of  that  land,  or  of  other  land 
belonging  to  htm  in  the  same  district,  to  the 
repatrs  of  the  other  highways  in  the  district, 
and  does  not  of  itself  confer  upon  such  owner 
an  exemption  from  the  ordinary  highway  rate 
under  sect,  33  of  the  Highway  Act  1835  or  other- 
wise. To  bring  himself  within  the  exemption  in 
ikiU  section  he  must  prove  nonpayment  of  the 
highway  rates,  or  other  circumstances  which 
would  snow  the  exemption  from  such  rates. 

The  appellant  was  the  owner  of  land  lying  on  both 
sides  of  a  certain  highway,  and  w<m  also  the 
owner  of  other  lands  m  the  urban  district.  He 
and  his  predecessors  in  title  had  from  time  im- 
memorial repaired  the  highway  ratione  tenursB. 
He  claimed  exemption,  under  sect,  33  of  the 
Highway  Act  183o,  from  so  much  of  a  general 
district  rate  made  for  the  urban  district  under 
the  Public  Health  Act  1875  as  was  attributable 
to  the  repairs  of  the  highways  in  the  district, 
upon  the  ground  that  the  owners  and  occupiers 

(«)  Beported  by  W.  W.  OftB,  Esq.,  Burister-ftt-Lftw. 


of  the  property  had  been  liable  to  repair  and 
had  repaired  the  highway  ratione  tenurao,  and 
that  therefore  the  property,  and  the  ovmers  and 
occupiers  thereof,  were  exempt  from  payment 
of  so  much  of  the  rate  as  represented  the  high- 
way rate.  No  evidence  was  given  as  to  whetner 
or  not  doum  to  the  Highway  Act  1835  the  owners 
or  occupiers  of  the  lands  performed  statute  duty, 
or  paid  composition  in  lieu  thereof,  or  paid 
highway  rates,  but  from  the  year  1862  to  1898 
they  paid  highway  rates,  and  since  1898  general 
district  rates,  ifo  evidence  was  given  as  to 
whether  or  not  they  had  paid  highway  rates 
between  1835  and  1862. 
Held,  that  the  fact  that  the  appellant  was  liable  to 
repair  the  highway  ratione  tenursB  did  not  oj 
itself  confer  upon  him  an  exemption  from  the 
highway  rates  of  the  district,  and  that,  as  he  had 
not  shown  that  he  hadfuUUled  the  conditions  in 
sect,  33,  he  could  not  claim  exemption  under 
that  section. 

Case  stated  by  the  Court  of  Quarter  Sessions  fox 
the  West  Biding  of  the  oounty  of  York,  in  the 
matter  of  an  appeal  by  William  Ferrand,  under 
sect.  269  of  the  Public  Health  Act  1875,  against 
a  general  district  rate  of  2«.  2d,  in  the  pound  made 
by  the  Bingley  Urban  District  Council  (the 
respondents)  on  the  17th  Not.  1902. 

The  appeal  was  heard  at  the  general  q|uarter 
sessions  neld  at  Leeds  for  the  West  Bidmg  on 
the  5th  Jan.  1903,  when,  ..apon  hearing  counsel 
and  witnesses  on  both  sides,  the  court  allowed  the 
appeal,  subject  to  the  opinion  of  the  High  Court 
upon  this  case. 

The  following  facts  were  admitted  or  proved 
before  the  quarter  sessions . — 

Previous  to  1862  the  hamlet  of  Harden  was  a 
separate  highway  parish  as  defined  hj  the 
general  Highway^  Act  of  1835.  Lying  withm  the 
Hamlet  was  and  is  a  certain  highway  now  known 
as  "  the  Harden  and  Cullingworth  road."  Such 
hiffhway  runs  east  and  west  through  the  actual 
viflage  of  Harden,  and  extends  outside  the  actual 
village  for  a  distance  of  2070  yards  in  an  easterly 
direction,  and  for  a  distance  of  1150  yards  in  a 
westerly  direction.  This  highway  is  hereinafter 
referred  to  as  "  the  highway  in  question." 

Lying  wholly  within  the  old  highway  parish  of 
Harden  were  and  are  other  highways  which  were 
and  always  had  been  repairable  by  the  inhabitants 
at  large,  and  available  for  use  by  the  general 
public,  including  the  appellant  and  his  t^ants ; 
such  portion  of  the  highway  now  in  question  as 
lay  within  the  actual  village  of  Harden  had  also 
always  been  and  still  was  repaired  by  the  inhabi- 
tants at  large. 

In  1862  the  Bingley  Township  Local  Board 
was  formed,  and  one  of  the  constituent  parts  of 
that  district  was  the  hamlet  of  Harden. 

In  1894  the  name  of  the  Bingley  Township 
Local  Board  was  changed,  and  it  became  the 
Bingley  Outer  Urban  District,  the  area  remaining 
as  before. 

In  1898  the  present  urban  district  of  Bingley 
was  formed,  comprising  three  separate  urban 
districts — namely,  the  Bingley  Outer  Urban 
District  aforesaid,  the  Bingky  Urban  District, 
and  the  Wilsden  Urban  Dis&ict. 

The  urban  district  of  Binglej^  was  so  formed 
by  an  order  of  the  county  council  duly  confirmed 
by  the  Local  Gk)vemment  Board  and  then  came 
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nnder  the  control  of  the  council  thereof,  and  is 
now  under  the  control  of  the  respondents. 

The  appellant  was  the  owner  but  not  the 
occupier  of  some  of  the  lands  alongside  that 
length  of  the  highway  in  question  which  lay 
within  the  actual  village  of  Harden  upon  the 
south  side  of  the  highway.  This  land  was 
acquired  by  his  predecessors  in  title  in  compara- 
tively recent  times.  The  appellant  was  also  the 
owner  of  all  the  land  on  both  sides  of  the  high- 
way outside  the  actual  village,  occupjing  part  of 
such  land  himself;  this  land  as  to  the  whole 
thereof  had  been  in  the  ownership  and  as  to  part 
thereof  in  the  actual  occupation  of  himself  or  his 
predecessors  in  title  continuously  from  a  date 
long  anterior  to  1731. 

Tne  appellant  was  also  the  owner  of  extensive 
lands  throughout  the  remainder  of  the  district  of 
the  respondents,  some  of  which  Ifinds  were  situate 
in  what  was  formerly  the  Bingley  Urban  District, 
others  in  what  was  formerly  the  Wilsden  Urban 
District,  others  in  the  old  highway  parish  of 
Harden,  and  others  in  the  remaining  portion  of 
the  old  Binglev  Outer  Urban  District. 

Some  of  sucn  lands  were  in  the  appellant's  own 
occupation  and  the  remainder  in  the  occupation 
of  his  tenants,  but  (save  as  appears  above)  no 
evidence  was  given  as  to  which  particular  lands 
were  or  were  not  in  his  own  occupation. 

On  the  17th  Nov.  1902  the  respondents  duly 
made  and  levied  under  sects.  210  and  211  of  the 
Public  Health  Act  1875  a  general  district  rate  at 
28,  2d.  in  the  pound,  and  demand  thereof  was 
duly  made  from  the  appellant. 

The  respondents  included  in  the  rate  the  cost 
of  repairs  of  highways  within  their  district  in 
accordance  with  sect.  216  (1)  of  the  Public  Health 
Act  1875,  inasmuch  as  the  whole  of  their  district 
was  rated  for  works  of  paving,  water  supply,  and 
sewerage. 

The  appellant  duly  srave  notice  of  appeal 
against  such  rate,  the  ground  of  his  appeal 
being 

That  the  property  of  me  the  said  William  Ferrand 
within  the  said  diatriot  on  which  the  eaid  rate  is  made 
and  the  owners  and  ooonpiere  in  respect  thereof  have 
previous  to  the  passing  of  the  Highway  Act  1835  been 
legally  exempt  from  the  performance  of  statute  daty  or 
from  the  payment  of  any  composition  in  lien  thereof  or 
of  highway  rate  by  reason  that  the  owners  and  occupiers 
of  the  said  property  have  been  liable  to  repair  and 
have  repaired  ratione  tenura  certain  highways  in  the 
said  district,  and  that  therefore  the  said  property  and 
the  owners  and  occupiers  thereof  are  exempt  from  pay- 
ment of  so  much  of  the  rate  so  made  as  aforesaid  as  is 
made  to  defray  the  cost  of  repair  of  highways  in  the 
said  diatrict. 

It  was  admitted  that  by  the  "  certain  highways  " 
alleged  in  this  notice  of  appeal  to  have  been 
repaired  rati<me  ienurx  hj  the  appellant  (or  the 
owners  and  occupiers  of  his  property  for  the  time 
being)  must  be  understood  the  highway  previously 
spoken  of  as  "  the  highway  in  question  so  far  as 
it  lay  outside  the  actual  village  of  Harden  and  no 
other. 

No  evidence  was  given  as  to  whether  or  not 
down  to  the  date  of  the  Highway  Act  1835  the 
owners  or  occupiers  of  the  lands  of  the  appellant 

Eerformed  statute  duty  or  paid  composition  in 
eu  thereof  or  paid  highway  rates.  It  was 
admitted  that  from  the  year  1862  to  1898,  both 
inclusive,  they  paid  highway  rates,  and  since  1898 


paid  general  district  rates.  No  evidence  waa 
given  as  to  whether  or  not  they  had  paid  highway 
rates  between  the  years  1835  and  1862. 

The  appellant  had  paid  county  rates  levied  and 
collected  with  the  poor  rate  in  respect  of  snch 
lands.  The  occupiers  of  snch  lands  were  now 
assessed  to  the  rate  for  the  relief  of  the  poor. 

The  appellant's  agent,  Walter  Middleton,  pro- 
duced a  book  containing  entries  between  the 
years  1731-1751,  relating  to  such  part  of  the 
estate  of  the  appellant  as  was  then  the  estate  of 
his  predecessors  in  title,  made  and  signed  by  an 
agent  for  the  trustees  of  the  then  owner  (who  was 
a  minor).  The  book  also  bore  the  signatures  ol 
the  trustees,  whose  handwriting  was  identified  bv 
comparison  with  their  signatures  on  deeds,  and  it 
was  tendered  in  evidence  by  the  appellant^  but 
objected  to  by  the  respondents  aa  being  inadmis- 
sible. 

The  justices  admitted  the  book  as  evidenoe, 
and  it  was  found  to  contain  entries  of  payments 
made  by  the  agent  of  the  trustees  for  repairing 
portions  of  the  highway  in  question,  as  items 
chargeable  against  tne  estate. 

In  the  year  1886,  letters  passed  between  the 
Bingley  Township  Local  Board  and  the  appel- 
lant and  two  of  the  tenants  of  portions  of  the 
estate  lying  immediately  alongside  the  highway 
in  question  calling  upon  him  and  them  to  repair 
that  portion  of  the  highway  which  lay  to  the  west 
of  Harden  Village,  and  stating,  in  answer  to 
inquiries,  that  their  liability  to  do  so  was  nnder 
sect.  94  of  the  Highways  Act  1835. 

In  consequence  of  that  portion  of  the  highway 
not  being  repaired  a  summons  was  issued  against 
one  of  the  tenants  charging  "  non-repair  of  high- 
ways,*' and  a  witness-summons  in  connection 
therewith  was  served  upon  the  estate  agent  of  tiie 
appellant,  who  produced  the  summons  on  giving 
evidence  before  the  justices. 

The  proceedings  against  the  appellant's  tenant 
were  not  proceeded  with,  in  consequence  of 
liability  being  accepted,  and  so  much  of  the  high- 
way in  question  as  lay  outside  the  actual  vilkge 
of  Harden  had  ever  since  been  repaired  by  the 
appellant  or  his  tenants. 

The  appellant  asked  the  court  to  infer  from 
the  evidence  and  admissions  hereinbefore  set 
out,  and  to  find  as  facts,  that  he  and  his  prede- 
cessors in  title  or  their  tenants  had  repaired  the 
highway  in  question  outside  the  actual  village 
from  time  immemorial,  and  also  that  they  had  so 
repaired  it  under  an  obligation  ratione  ienwrx ; 
and  in  connection  herewith  he  contended  that  the 
facts  herein  set  out  were  evidence  of  admissionE 
by  the  respondents  that  the  apjpellant  was  under 
obligation  to  repair  the  road  in  question,  and, 
further,  that  the  respondents  were  estopped  from 
now  contending  that  it  was  not  repairable  and 
repaired  by  the  appellant  and  his  tenants  and 
was  not  so  repairable  and  repaired  by  them  ratione 
tenurae. 

In  the  event  of  the  court  di'awing  the  inferences 
and  finding  the  facts  referred  to  in  the  last  para- 
graph, the  appellant,  as  a  proposition  of  law, 
asked  the  court  to  rule  that  he  was  entitled  to 
the  exemption  claimed  by  his  notice  of  appeal  by 
virtue  of  sect.  33  of  the  Highway  Act  1835. 

The*  appellant    further  contended   that   sndi 

Sart  of  a  general  district  rate  as  is  made  to 
efray  the  cost  of  repair  of  highways  is  still 
levied  by  an  urban  district  councU  as  surveyors 
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of  highways  aoting  ander  or  by  virtue  of  the 
Highway  Act  1835,  and  can  be  dealt  with  sepa- 
rately from  the  rest  of  the  rate.  It  was  agreed 
that,  in  the  event  of  the  appellant  being  successful 
in  his  appeal,  the  amount  of  the  district  rate 
attributable  to  the  repair  of  highways  should,  if 
necessary,  be  left  to  an  accountant  to  be  agreed 
upon  between  the  appellant  and  the  respondents. 

The  appellant  further  contended  that  the  ex- 
emption claimed  by  his  notice  of  appeal  should 
extend  to  all  his  lands  within  the  hamlet  of 
Harden,  which  was  a  highway  parish  at  the  time 
of  the  passing  of  the  Highway  Act  1835. 

The  respondents  contended :  (a)  That  there  was 
no  admissible  evidence  from  which  the  justices 
were  justified  in  finding  as  a  fact  that  the  appel- 
lant and  his  predecessors  in  title  or  their  tenants 
had  repaired  the  highway  in  question  outside  the 
actual  village  from  time  immemorial,  or  in  finding 
as  a  fact  that  they  had  so  repaired  it  (if  at  all) 
rtUione  tenurw.  It  was  submitted  in  connection 
therewith  that  the  evidence  was  equally  consistent 
with    an  obligation  to  repair  ratione  clausursB ; 

(b)  that  even  if  the  appellant  and  his  prede- 
cessors in  title  or  their  tenants  had  repaired  the 
highway  in  question  outeide  the  actual  village 
from  time  immemorial  and  had  done  so  ratione 
ienurXf  such  facte  were  not  sufficient  to  render 
them  "  legally  exempt  from  the  performance  of 
statute  duty  or  from  the  payment  of  any  compo- 
sition in  lieu  thereof  or  of  highway  rate,"  within 
the  meaning  of  sect  33  of  the  Highway  Act  1835 ; 

(c)  that,  having  regard  to  the  existing  state  of  the 
law  applicable  to  urban  districte,  the  exemption 
contained  in  sect.  33  of  the  Hisrhway  Act  1835  has 
no  application  to  any  part  of  a  general  district 
rate,  inasmuch  as  no  part  of  a  general  district 
rate  is  imposed  under  or  by  virtue  of  the 
Highway  Act  1835 ;  (d)  that  even  if  prior  to  1835 
the  appellant's  predecessors  were  entitled  to  any 
such  '*  legal  exemption  **  within  the  meaning  of 
sect.  33,  as  was  now  alleged  to  have  existed,  it 
was  incumbent  upon  the  appellant  to  prove 
affirmatively  to  what  particular  lands  now  his 
property  such  *'  legal  exemption  "  atteched  in  the 
year  1835,  and  that,  as  he  had  not  attempted  to 
do  so,  his  appeal  ought  to  be  dismissed ;  (e)  that, 
inasmuch  as  the  whole  of  the  highway  alleged  to 
have  been  repaired  by  the  appellant  and  his 
predecessors  or  their  tenants  lay  within  the  old 
nighway  parish  of  Harden,  the  appellant  could  in 
no  case  be  entitled,  in  right  of  such  repairs,  to 
exemption  in  respect  of  any  of  his  lands  lying 
outside  such  parish. 

The  justices  found  as  a  fact  that  the  appellant 
and  his  predecessors  in  title  had  repaired  the 
road  (that  is,  the  highway  in  question  so  far  as  it 
lay  outside  the  actual  village  of  Harden)  from 
time  immemorial,  and  that  these  roads  (that  is, 
the  highway  in  question  so  far  as  it  lay  outeide 
the  actual  village  of  Hai'den)  had  been  so  repaired 
by  him  ratione  tenuras,  and,  upon  these  findings, 
they  held  that  such  lands  as  were  liable  to  repair 
of  the  roads  were  exempt  from  such  portion  of 
the  general  district  rate  as  was  attributable  to 
the  repairs  of  the  highways,  and  they  accordingly 
allowea  the  appeal  with  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  Court  of  Quarter  Sessions  were  right 
in  allowing  the  appeal. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, then  the  order  of  quarter  sessions  was  to  be 
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affirmed.  If  in  the  negative,  then  the  order  of 
quarter  sessions  was  to  be  quashed,  or  the  court 
was  requested  to  give  such  judgment  or  to  make 
such  order  as  ought  to  have  been  given  or  made 
by  the  Court  of  Quarter  Sessions. 

The  Highway  Act  1835  (5  &  6  Will.  4,  c.  50) 
provides : 

Seot.  33.  When  property,  or  the  owner  or  ooonpier  in 
respeot  thereof,  ba9,  previous  to  the  paesin^  of  this  Act, 
been  legally  exempt  from  the  performaooe  of  statute 
duty,  or  from  the  pajment  of  any  oompoaition  in  lien 
thereof,  or  of  highway  rate,  the  aaid  property  and  the 
owners  and  oocnpiere  thereof  shall  be  exempt  from  the 
payment  of  the  rate  hereby  impoaed. 

Macmorran,  K.C.  {Scholefield  with  him)  for 
the  urban  district  council  (the  respondents). — The 
appeal  in  this  case  was  r gainst  a  general  district 
rate  made  under  secte.  210  and  211  of  the  Public 
Health  Act  1875.  The  appellant  said  he  was 
exempt  from  so  much  of  the  rate  as  related  to 
highways  as  he  was  liable  to  repair  certein  roads 
ratione  tenuras.  The  quarter  sessions  held  that 
the  appellant  was  exempt  from  such  portion  of 
that  general  district  rate  as  was  attributable  to 
the  repairs  of  the  highways  in  the  district,  upon 
the  ground  that  he  was  liable  to  repair  the  high- 
way in  question  ratione  tenurae.  It  is  submitted 
that  the  quarter  sesaions  were  wrong,  and  that  no 
such  consequence  follows  in  law  from  his  liability 
to  repair  ratione  tenursB.  The  secti  m  in  question 
is  sect.  33  of  the  Highway  Act  1835,  and  the 
exemption,  when  it  existe  at  all,  exists  under  this 
section,  which  relates  to  the  rate  thereby  imposed, 
the  words  of  the  section  being  that  the  property 
and  the  owners  and  occupiers  thereof  shall  be 
exempt  "  from  the  payment  of  the  rate  hereby 
imposed.*'  So  that  the  exemption,  whatever  it 
may  be,  is  in  favour  of  the  rate  **  hereby  imposed  ** 
— that  is,  imposed  by  the  Highway  Act.  The 
rate  now  in  question,  being  a  general  district 
rate,  was  not  imposed  under  or  by  virtue  of  the 
Highway  Act.  It  was  imposed  under  the  Public 
Health  Act.  Sect  216  of  the  Public  Health  Act 
1875  deals  with  "highway  rate,"  aud  provides 
that "  in  any  urban  district  *'  the  cost  of  the 
repair  of  highways  shall  be  paid  out  of  the  genf^ral 
district  rate,  or  out  of  a  highway  rate  to  be  levied 
throughout  the  district  by  the  urban  authority 
as  surveyor  of  highways,  and  sect.  144  had  pro- 
vided, as  to  highways,  that  every  urban  authority 
should  within  their  district  be  surveyor  of  high- 
ways. Therefore  this  rate  is  not  a  rate  "  hereby 
imposed  "  within  the  meaning  of  sect.  33  of  the 
Act  of  1835,  and  the  provisions  of  that  section  do 
not  apply : 

Dyson  v.  Oreeiland  Local  Boards  13  Q.  B.  Dir.  946, 
affirmiDg  48  L.  T.  Bep.  636. 

The  appellant  has  to  rely  on  sect.  33  of  the  Act 
of  1835,  and  he  must  do  so  in  order  to  claim 
exemption  from  district  rate,  which  includes 
highway  expenses.  Under  the  Act  of  1835  the 
highway  rate  was  merely  for  repairs  of  the  high- 
ways, whereas  under  the  Act  of  1875  the  rate  is 
for  much  wider  purposes.  The  mere  fact  that  a 
person  is  liable  to  repair  ratione  tenurx  does  not 
per  se  exempt  him  from  highway  rates.  It  is  a 
matter  of  evidence  whether  the  exemption  exists 
or  not ;  and  there  was  here  no  evidence  of  the 
enjoyment  of  any  exemption  before  1835,  and 
during  the  period  of  forty  years  the  appellant  has 
paid  highway  rates  in  the  ordinary  way ;  so  that 
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there  is  no  evidence  whatever  to  establish  any 
such  exemption : 

BoUett  ▼.  Corringham  Oveneera,  32  L.  T.  Bep.  769 ; 
8.0.  Reg.  y.  RoUettf  L.  Bep.  10  Q.  B.  469. 

In  Beg,  v.  Heath  (13  L.  T.  Rep.  669;  L.  Rep. 
1  Q.  B.  218),  seot.  33  was  considered  in  reference 
to  a  rate  made  up  of  highway  rate  and  poor  rate, 
and  it  was  held  that  an  occapier  who  fi'om  time 
immemorial  had  been  exempt  from  contributing 
to  the  repairs  of  the  highways  by  reason  of  his 
repairing  a  particular  road  in  the  hamlet,  was  not 
liable  to  pay  that  part  of  the  combined  i*ate  which 
consisted  of  highway  rate.  That  case  proceeded 
on  the  basis  that  the  exemption  from  contributing 
to  the  repairs  of  the  other  highwajs  in  the 
hamlet  existed  in  fact.  It  was  there  so  found  in 
the  oaee — ^namely,  that  in  consequence  of  the 
liability  to  repair  a  certain  road,  the  person s 
were  exempt  from  repairing  the  other  highways 
in  the  hamlet.  In  balton  Overseers  v.  North- 
Eastern  Railway  Convpany  (82  L.  T.  Rep.  693; 
(1900)  A.  G.  345),  where  the  defendant  company 
were  held  to  be  exempt  from  highway  rates,  the 
actual  point  is  not  here  relevant,  but  there  was 
evidence  of  their  previous  exemption  by  reason  of 
their  liability  to  repair  ratione  tenurae.  There 
was  evidence  not  only  of  their  liability  to  repair 
ratione  tenuras,  but  also  of  their  exemption  from 
highway  rates  by  reason  of  such  liability.  Here 
there  was  no  such  evidence.  [Wills,  J.  referred 
to  Heath  v.  Weaverham  Overseers  (70  L.  T.  Rep. 
729 ;  (1894)  2  Q.  B.  108).]  There  it  was  expressly 
found  in  the  case  that  there  was  an  exemption  in 
fact  from  the  cost  of  highway  repairs  in  con- 
sequence of  a  liability  to  repair  ratione  tenurge. 
He  also  referred  to 

Reg,  V.  Brownsy  13  Q.  B.  654 ; 
Ether  and  the  Diitons  Urban  District  Oouncit  v. 
Marks,  20  Mag.  Cas.  428 ;  86  L.  T.  Bep.  222. 

Here,  first,  there  was  no  evidence  of  an  exemption 
in  fact ;  and,  secondly,  although  the  justices  have 
found  a  liability  to  repair  ratione  tenurx,  it  does 
not  necessarily  follow  from  that  reason  alone 
that  the  exemption  here  claimed  exists.  It  has 
not  been  shown  what  lands  are  exempt,  and  to 
establish  the  exemption  the  appellant  must  show 
what  lauds  were  charged  with  this  liability,  and 
that  those  lands  were  in  consequence  exempt  frem 
hiehway  rates,  which  he  has  not  done.  [Wills,  J. 
referred  to  Beg.  y.  Heath  {ubi  sup.),  where  it  was 
held  that  the  rate  could  be  divided.]  That  is 
somewhat  different,  as  this  general  district  rate 
is  only  one  rate. 

A.  T,  Lawrence,  K.C.  (T.  R,  D.  Wright  with 
him)  for  the  appellant  (Ferrand). — [Lord  ALysB- 
STONE,  G.J. — One  of  the  main  points  is  that 
there  is  no  evidence  of  nonpayment  of  the  high- 
way rates,  which  is  the  same  thing  as  no  evidence 
of  an  exemption  in  I'act  from  those  rates.]  The 
question  really  is.  Upon  whom  does  it  lie  to  show 
such  nonpayment  or  exemption  P  If  a  person  is 
liable  to  do  the  repairs  ratione  tenurse,  the  con- 
sideration for  that  is  that  he  is  exempt  from  some- 
thing else.  Supposing  this  appellant  had  been 
indicted  for  non  repair  of  the  highway,  the  mere 
fact  that  he  had  done  repairs  would  not  sonsti- 
tute  liability ;  the  prosecutor  in  such  a  case 
would  have  to  go  farther  and  show  not  only  that 
he  and  his  predecessors  had  been  found  from  time 
imaiemorlal  to  have  repaired  it,  but  also  that 
there  was  a  reason  for   the  liability  and  some- 


thing which  bound  him  and  his  sncoeseors  to 
continue  to  repair  it.  In  Heath  v.  Weaverham 
Overseers  {ubi  sup,),  Charles,  J.  says :  "  In  this 
case,  inasmuch  as  it  was  proved  that  the  appellants 
prior  to  the  Highway  Act  1835  did  repair  and 
were  liable  ratione  tenursB  to  repair  this  road, 
there  is  no  doubt  that  the  premises  were  prior  to 
that  date  'legally  exempt.  Exemption  from 
highway  rates  generally  aocompanies  the  liabilitj 
to  repair  a  highway  ratione  tenurse  (Glen  on 
Highways,  2nd  edit.,  p.  138),  and  if  persons  who 
are  under  such  liability  ratione  tenurse  become 
free  from  that  liability,  they  then  become  liable 
for  the  ordinary  highway  rates.  In  other  words, 
the  existence  of  the  liability  and  the  exemption 
are  correlative  rights  and  duties.  The  case  nere 
finds  that  there  was  no  evidence  that  either 
before  1835,  or  after  that  date  down  to  1862,  the 
appellant  paid  highway  rates,  and  until  it  is 
proved  that  he  did  pay,  the  proper  leg^al  presump- 
tion is  that  he  did  not  pay,  and  it  is  upon  toe 
respondents  to  show  that  he  did.  There  must  be 
some  consideration  for  the  liability  of  an  indivi- 
dual to  repair  ratione  tenwrm,  in  order  that  the 
liability  may  continue : 

13  Coke'uBep.  33,  vol.  6,  pp.  485-6— Bepiir  of 
Bridges,  Highways,  fto. 

Lord  EUenborough,  in  Rex  y.  EccUsfield  Ivhabi' 
tants  (1  B.  &  A.  348,  at  p.  356),  takes  the  s^me 
view  as  it  is  suggested  was  taken  by  Oharles,  J. 
in  Heath  v.  Weaverham  Overseers  {ubi  «ttf>.),  snd 
also  supports  the  passage  cited  from  Qlen  on 
Highways  ^sup.).    He  also  referred  to 

Freeman  v.  Read,  4  B.  A  S.  174 ; 
Qreat   Western  Rotlicay  Company  v.  *DenchvHifiih 
Surveyors  of  Highways,  25  J.  P.  342. 

These  cases  all  point  to  this,  that  the  exemption 
from  general  highway  rates  and  the  liability  to 
repair  a  particular  highway  ratione  ienurae  are 
knit  together,  and  that  where  there  is  imposed  on 
an  individual  a  liability  to  repair  ratione  tenurs, 
that  person  is  not  liable  to  the  general  highwaj 
rate.  No  case  can  be  found  in  the  books  where 
there  is  such  a  liability  to  repair  ratione  tenurx 
which  is  co-existent  with  the  liability  to  repair 
the  highways  generally;  there  is  no  such  case 
without  exemption.    He  also  referred  to 

Bsher  and  the  Dittons    Urban  District  CouncH  v. 
Marks  {ubi  sup.), 

Ma^morran,  K.O.  in  reply. 

Lord  Alvkrstonb,  O.J. — ^We  have  beenveiy 
much  assisted  by  the  arguments  of  counsel  in 
this  case.  I  think  that  this  appeal  must  he 
allowed,  and  upon  the  ground  really  that  the  con- 
ditions of  sect.  33  of  the  Highway  Act  1835  are 
not  applicable  to  this  case.  [His  Lordship  read 
sect.  33,  and  proceeded :]  For  the  purposes  of 
this  case  I  propose  to  deal  with  the  matter  ss 
though  we  were  dealing  with  a  highway  rate  pnre 
and  simple.  I  do  not  wish  to  express  any  nnal 
opinion  with  regard  to  the  point  which  has  been 
raised  by  counsel  for  the  respondents  as  to  the 
rate  in  q^uestion  being  a  general  district  rate,  and 
the  application  of  such  a  case  as  Dyson  v.  OreeU 
land  Local  Board  {ubi  sup,).  I  think  that  the 
particular  reasoning  in  that  cdse  does  not  apply 
to  an  exemption  which  is  founded  on  sect  %  of 
the  Highway  Act  1835.  As  to  that,  I  merely  saj 
that  Lord  Coleridge,  G.J.  and  Lord  Esher,  ILB. 
were  dealing  there  with  certain  formalities  that 
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had  to  be  ffone  throagh  by  the  exieting  local  aatho- 
rity,  and  that  did  not  apply  to  the  authority  that 
had  to  levy  the  rate  in  re^ptict  of  the  district  rate.  I 
do  not  wish  to  express  any  final  opinion  npon  that, 
as  it  may  oome  up  for  consideration  in  another 
case.  At  present  I  merely  say  that  I  am  not  pre- 
pared to  aooede  to  the  argument  of  counsel  for 
the  respondents  upon  that  point,  and  I  prefer  to 
deal  with  this  case  as  thougn  it  were  an  objection 
to  an  ordinary  highway  rate.  It  hati  been 
strenuously  argued  by  counsel  for  the  appellant 
that  if  you  mid  that  in  fact  the  person  who 
claims  the  exemption  has  repaired  or  been  liable 
to  repur  a  road  ratione  tenuras,  whatever  that 
may  mean,  and  has  fulfilled  his  obligation,  the 
consequence  of  that  is  an  exemption  from  high- 
way rate.  He  has  stated  his  proposition  with 
.  absolute  clearness  and  fairness,  and  u  the  authori- 
ties support  that  view,  and  if  that  be  the  true 
view  of  the  consequence  of  the  liability  to  repair 
•  a  road  raiiane  tenurss,  then  I  think  his  argument 
would  be  well  founded.  In  my  opinion  where  he 
fails  is  that  he  assumes  that  it  is  sufficient  to 
show  a  liability  to  repair  ratione  tenurse  without 
showing  nonpayment  of  the  highway  rates  or 
other  circumstances  which  give  rise  to  exemption. 
I  have  endeavoured  to  see  whether  I  could  find 
anything  to  assist  either  side  in  connection  with 
the  matter,  and  my  brother  Wills  has  called  our 
attention  to  a  case  which  has,  I  think,  a  bearing 
upon  it,  but  I  have  not  been  able  to  find  any 
authority  that  has  not  been  cited  to  us.  The  result 
of  these  decisions  seems  to  me  to  be  this,  that  in 
all  of  them  there  has  been  such  nonpayment 
of  the  highway  rates  or  such  circumstances,  with 
respect  to  the  exemption,  or  the  existence  of 
exemption,  or  the  nonpayment,  as  rendered  it 
necessary  for  the  court  only  to  consider  whether 
or  not  that  exemption  was  under  such  circum- 
stanoes  that  it  became  a  legal  exemption,  or  that 
the  nonpayment  was  a  nonpayment  which  showed 
that  there  was  a  legal  exemption.  But  I  think  if 
we  look  at  Freemany.  Read  {uhi  sup.), "  There  was 
evidence  *' — as  Wightman,  J.  said — "  that  from 
all  time  Walcot  was  a  ty thing,  and  that  the 
parish  of  Swindon  had  never  compelled  the 
inhabitants  of  the  tything  to  contribute  to  the 
repur  of  the  highways  within  the  parish;  also 
that  the  parish  of  Swindon  never  contributed 
to  the  repair  of  the  highways  within  the 
tything,  and  whatever  repairs  were  done  to 
tne  highways  in  the  tything  were  done  by 
the  inlukbitaiits  of  the  tything;  either  of  these 
facts  by  itself  would  not  be  simcient^  but  taken 
together  they  show  exemption  of  the  inhabitants 
of  the  tything  from  liability  to  repair  the  highways 
within  the  parish,  and  a  good  consideration  for 
that  exemption."  That  is  only  an  LUustration  of 
the  way  in  which  the  question  was  stated  and  the 
way  in  which  it  arose ;  but — remembering  that  as 
a  rule  the  matter  to  be  considered  is  what  is 
ihe  liability  of  the  inhabitants  of  a  particular 
district  to  contribute  to  the  repairs  of  highways, 
not  in  their  own  particular  district,  but  in  some 
other  larger  disi^ict  which  includes  them  —  it 
aeema  to  me  important  to  observe  that  all  the 
cases  appear  to  be  founded  on  the  fact  that  there 
was  no  evidence  of  payment  or  contribution 
towards  the  repairs  of  the  hip;hways,  which  were 
the  highways  in  respect  of  which  the  parties  were 
then  sought  to  be  charged.  If  we  look  at  Beg, 
T.  Heath  {ubi  sup,),  the  statement  of  facts  there 


was  that  "  from  time  immemorial  the  owners  and 
occupiers  of  Hefferton  Grange  have  been  liable 
to  repair,  and  have  i  epaired  at  their  sole  expensCi 
a  road  or  highway  in  the  hamlet  of  Gorstage^ 
leading  from  Acton  Bridge  to  Tarporley,  both  in 
the  county  of  Chester,  and  have,  in  conseijoence 
of  such  Imbility,  been  exempt  from  repainng  or 
contributing  to  the  repairs  of  the  other  highways 
in  the  hamlet  of  Gorstage."  Lush,  J.,  in  giving 
judgment  in  that  case,  dealing  with  the  facts, 
pointed  out  that  that  exemption  still  continued 
notwithstanding  that  the  highways  were  then  to 
be  repaired  out  of  the  poor  rate  instead  of  out  of 
the  highway  rates ;  and,  in  the  judgment  to  which 
our  attention  was  called  by  my  brother  Wills,  of 
Charles,  J.  in  the  later  case  of  Heath  v.  Weaver- 
ham  Overseers  {ubi  sup.),  where,  strangely  enough, 
it  was  found  the  exemption  had  disappeared  in 
consequence  of  the  altered  state  of  circumstances, 
Charles,  J.,  in  dealing  with  the  matter,  having 
read  the  words  of  sect.  33,  said :  "  What  is  the 
meaning  of  the  words '  legally  '  exempt  P  Clearly 
the  exemption  must  be  a  legal  one ;  and  it  has 
been  decided  that,  although  the  mere  omission  to 
rate  premises  is  not  sufficient  evidence  of  exemp- 
tion, yet  the  circumstance  that  the  occupiers 
have  always  repaired  a  particular  road  is  enough 
to  establish  a  'legal'  exemption."  Everyone 
knows  the  great  care  and  accuracy  and  great 
learning  of  Charles,  J.,  and  I  should  like  to  call 
attention  to  this  fact,  that  he  obviously  assumes 
that  the  exemption  or  nonpayment  in  fact 
existed,  because  he  says  the  exemption  must  be  a 
legal  one;  and,  further,  he  says  that  the  mere 
omission  to  rate  premises  is  not  sufficient  evidence 
of  exemption,  unless  the  circumstances  show  that 
it  is  a  legal  exemption.  Therefore  I  cannot  help 
saying  that  I  think  the  way  in  which  he  referred 
to  the  matter  shows  that  he  was  speaking  of  a  case 
in  which  it  is  and  must  be  the  root  and  founda- 
tion of  the  claim  for  exemption  that  there  have  not 
been  payments,  and  it  is  so  stated  in  the  statement 
of  facts  in  that  case.  It  is  not  necessary  to  do  more 
than  say  that  in  all  the  cases  to  which  reference 
has  been  made,  we  find  that  the  argument  proceeds 
upon  the  basis  of  justifying  the  circumstance  of 
nonpayment,  and  I  must  say,  for  myself,  that, 
unless  that  be  the  true  view  of  the  matter,  one  can 
scarcely  see  why  it  was  necessary  to  proceed  with 
the  further  argument,  to  which  counsel  for  the 
appellant  has  directed  our  attention,  that,  if 
if  there  was  nonpayment,  still  the  court  Lad  to 
consider  at  times  whether  or  not  that  nonpay- 
ment was  evidence  of  a  legal  exemption.  Thereiore 
I  come  to  the  conclusion  that  at  any  rate  there 
must  be  facts  which  show  that  substantially 
the  person  sought  to  be  charged,  or  his  prede- 
cessors in  title,  in  respect  of  the  estate  which 
he  holds,  have  not  contributed  to  the  highway 
rate.  Of  course  payment  b^  mistake,  if  it  were 
shown,  would  not  show  a  liability  to  pay;  and 
when  I  speak  of  a  contribution  to  the  highway 
rate,  I  mean  a  contribution  in  the  sense  of  the 

Sarty  being  liable  to  pay  and  paying  under  such 
ability.  The  statement  in  one  of  the  paragraphs 
of  the  case  is  this :  **  No  evidence  was  given  as  to 
whether  or  not  down  to  the  date  of  the  Highway 
Act  1835  the  owners  or  occupiers  of  the  lands 
of  the  appellant  performed  statute  duty  or  paid 
composition  in  lieu  thereof  or  paid  highway 
rates."  I  think,  having  regard  to  what  was  stated 
about  the  onus,  we  must  take  that  paragraph  aa 
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it  literally  is,  as  saying  that  there  was  no  evidence 
one  way  or  the  other.  The  case  also  states  that 
"  it  was  admitted  that  from  the  year  1862  to  1898, 
hoth  inclusive,  they  paid  highway  rates,  and  since 
1898  paid  general  district  rates,  ^o  evidence 
was  given  as  to  whether  or  not  they  had  paid 
highway  rates  between  the  years  1835  and  1862." 
I  think  it  is  quite  impossible  for  the  oourc,  or  for 
any  court,  upon  that  form  of  statement,  to  come 
to  the  conclusion,  where  you  have  a  highway 
rate  paid  for  over  thirty- five  years  and  a  general 
district  rate  paid  for  several  years,  that  there  was 
evidence  upon  which  the  court  could  come  to  the 
conclusion  that  there  was  an  exemption,  and  that 
that  exemption  was  based  upon  a  legal  ground. 
Unless  we  can  find  authority  to  show  that  the 
legal  and  natural  consequence  of  liabihty  to 
repair  some  highway  ratione  ienwrx  is  in  itself 
sufficient  to  found  and  give  rise  to  a  legal  exemp- 
tion in  all  cases  of  repairing  other  roads  in  the 
same  district — unless  we  can  find  authority  for 
that  proposition — the  justices  ought  not  to  have 
held  that  in  this  case  the  appellant  was  exempt. 
I  have  not  been  able  to  find,  nor  was  counsel  aole 
to  give,  any  authority  which  went  to  that  extent. 
I  think,  therefore,  that  the  appeal  of  the  respon- 
dents (the  district  council)  must  be  allowed  on 
the  ground  that  there  was  no  sufficient  evidence 
or  no  evidence  which  justified  the  magistrates  in 
quarter  sessions  in  coming  to  the  conclusion 
that  there  was  a  legal  exemption  from  the  high- 
way rate,  within  sect.  33  of  the  Highway  Act 
1835. 

Wills,  J. — The  decision  in  this  case,  it  seems 
to  me,  rests  upon  what  is  the  legitimate  applica- 
tion, under  the  circumstances  of  the  case,  of  a 
very  well  and  widely  known  principle — ^namely, 
that  where  we  find  a  state  of  things  existing  as 
far  back  as  evidence  goes,  we  are  to  presume,  if 
possible,  unless  there  is  something  to  contradict 
it,  a  legal  origin  for  the  s^ate  of  things  that 
exists,  though  there  is  no  law  to  justify  it.  It 
seems  to  me  that  with  regard  to  the  question  of 
what  is  meant  by  the  liability  to  repair  ratione 
tenuraSf  there  is  nothing  whatever  in  the  nature 
of  that  obligation  which  implies  that  it  may  not 
exist  without  exemption  from  the  general  burden 
falling  on  the  rest  of  the  members  of  the  com- 
munity. In  all  the  earlier  authorities  on  the 
subject  that  I  have  been  able  to  consult,  the 
expression  is  treated  as  one  to  be  understood  in 
its  strict  sense  as  a  liability  arising  by  retiison  of 
tenure ;  and  for  that  purpose  we  must  go  back, 
supposing  that  the  particular  piece  of  land  has 
been  granted  by  an  individual,  and  not  by  the 
Grown,  to  the  earliest  possible  time,  beyond  the 
date  of  legal  memory,  and  behind  the  statute  of 
Q^ia  Emptores,  Srill,  if  we  fiad  the  facts  con- 
sistent with  what  may  then  have  existed  at  the 
time  the  grant  was  made,  we  are  bound  so  to 
presume  it,  and,  inasmuch  as  a  grant  before  that 
Act  by  an  individual,  and  a  grant  since  that  Act 
by  the  Crown,  might  have  a  service  of  repairing 
a  particular  piece  of  land  attached  to  it,  1  see  no 
difficulty  whatever  in  supposing  that  that  might 
have  been  the  origin  of  a  liability  to  repair  ratione 
tenurw  without  more ;  but  in  that  case  there  is  no 
reason  to  suppose  that  there  is  any  corresponding 
exemption.  It  may  perfectly  well  be  that  the 
Crown  granted,  or  the  landowner  before  that 
time  granted,  a  piece  of  land  to  a  grantee  on  con- 
dition that  the  highways  adjoining,  or  the  par- 


ticular piece  of  the  highway,  should  be  maintained 
by  the  grantee,  without  any  reference  to  the  rest 
oi  the  community.  On  the  other  hand,  there  is 
another  state  of  things  which  is  perfectly  possible. 
We  are  dealing  with  presumptions  of  a  kind  which 
nobody  supposes  to  represent  the  actual  state  of 
facts,  but  wnich,  for  a  reason  which  I  will  express 
later  on,  seem  to  me  to  be  very  convenient.  We 
are  dealing,  therefore,  with  theoretical  presump- 
tions— presumptions  which  are  theoretically  pos- 
sible as  a  matter  of  law — and  I  see  no  difficulty 
in  presuming  a  state  of  things  in  which  aJl  the 
landowners  in  the  parish,  and  the  Crown,  or  the 
grantor  of  a  particular  piece  of  land  before  the 
statute  of  Quia  Emptores,  and  the  grantee  of  the 
land,  may  have  agreed  that,  in  consideration  of 
the  land  Doing  granted  with  this  service  attached 
to  it,  the  land  should  be  exempt  from  the  per- 
formance, not  of  a  statutory  duty  to  do  work 
upon  the  roads  or  contribute  to  rates,  because  it 
did  not  exist  then,  but  from  the  corresponding 
common  law  liability  to  repair  the  roads.  As  it 
seems  to  me,  therefore,  there  is  no  theoretical 
difficulty  in  assuming  either  the  one  class  of 
obligation — the  obligation  pure  and  simple,  which 
involves  no  corresponding  exemption  —  or  the 
obligation  which  is  accompanied  by  exemption. 
If  I  am  right  in  this,  we  have  to  choose  between 
the  two  kinds  of  liability,  and  the  only  waj  to 
ascertain  which  of  them  ought  to  prevail  is  by 
having  regard  to  the  evidence  of  what  has  been. 
The  evidence  in  this  case  shows  nothing  in  the 
shape  of  exemption.  There  is  no  evidence  of  it^  and 
I  think  when  we  have  got  forty  years  in  which  there 
has  been  shown  to  be  a  continual  payment  of  a 
contribution  towards  the  repair  of  the  roads  in 
the  parish,  the  natural  presumption  with  regard 
to  the  antecedent  time,  as  to  which  nothing  is 
definitely  shown,  is  that  the  state  of  things  was 
the  same,  and  that  the  ordinary  liability  of  a 
parishioner  existed.  If  there  were  such  circam- 
stances  as  counsel  for  the  appellant  suggested — 
namely,  that  the  books  were  not  accounted  for, 
and  that  evidence,  which  it  might  have  been  in 
the  power  of  the  respondents  to  produce,  had  not 
been  produced — if  tbere  was  anything  of  that 
kind,  it  would  alter  the  nature  of  the  conclusion 
to  be  drawn ;  but  it  f  eems  to  me  that  there  is 
nothing  here  to  qualify  the  presumption,  which  is 
quite  as  good  in  law  with  respect  to  things  which 
have  happened  before  a  time  with  regard  to  a 
particular  period  as  with  regard  to  things  which 
have  happened  afterwards — the  presumption, 
namely,  that  the  state  of  things  which  is  shown  to 
exist  and  which  there  is  nothing  to  contradict 
prevailed  before  the  period  in  question,  as 
undoubtedly  it  would  be  presumed  to  exist  after 
that  period.  Therefore  there  is  nothing  to  show 
that  there  was  any  exemption  in  fact  in  this  case. 
If  there  was  no  exemption  in  point  of  fact,  the 
question  as  to  whether  liability  to  repair  ratione 
tenurse  does  or  does  not  imply  (he  exemption  does 
not  really  arise,  and  sect.  33  would  not  apply. 
Now,  I  should  like  to  say  a  word  why  I  consider 
that  these  presumptions,  which  everybody  knows 
are  not  what  we  suppose  to  represent  the  actual 
facts,  are  convenient  and  beneficial  in  the  adminis- 
tration of  the  law.  We  very  often  find  a  state 
of  things  existing  which  has  gone  on  for  a  very 
long  period  of  time,  which,  if  it  were  not  con- 
trolled by  some  such  principle  as  that,  would 
create  new    rights    and    rights  which  did  not 
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before  exist,  aud  the  application  of  this  principle 
tendv  to  prevent  such  rights  being  unduly  created. 
I  may  give  an  instance  of  this  which  occurs  to 
me.     I  haye  tried  many  cases  where  there  has 
been  plenty  of  evidence  of  the  enjoyment  of  an 
unlimited  stray  over  a  common  or  a  piece  of  land 
belonging  to  the  lord  of  the  manor.    If  the  pre- 
samption  to  be  drawn  from  such  evidence  were 
not  controlled  by  the  doctrine  that  you  must  have 
a  legal  origin  for  any  risht,  it  would  establish  a 
riffht  unknown  to  our  law,  and  such  as  would 
redaee  ownership  to  a  name ;  and  these  fictions 
are  really  convenient  in  helping  to  define  and 
confine  the  deductions  which  ought  to  be  drawn 
from  particular  circumstances  within  reasonable 
and  legal  limits.     The  doctrine  with   regard  to 
them  is  deeply  embedded  in  our  law  and  in  our 
practice  of  the  law,  and  I  think  it  is  convenient. 
It  has  been  said   that  there  are  expressions  in 
wbich    the    term    "  liability    to    repair    ratione 
Unurx'*     has   been    applied    where    it   cannot 
strictly    be    said    to    be   a    matter    of  tenure. 
I  rather  doubt  whether    when    the    cases  are 
closely  examined    there   is    really  any  case   in 
which  the  term  may  not  be  used  in  its  strictest 
sense.    The  case  of  Esker  and  the  Dittons  Urban 
Dutrict  Council  v.  Marks  {ubi  sup.),  a  judgment 
of  Walton,  J.,  to  which  our  attention  has  been 
called,  has  been  referred  to  as  an  authority  for 
such  a  proposition.    I  do  not  agree.    There  upon 
an  inquisiUon  of  ad  quod  damnum,  executed  in 
1773,  the  jury  found  that  a  licence  to  stop  up  a 
highway  would  not  be  to  the  prejadice  of  the 
E[uig,  or  of  any  other,  so  that  instead  thereof  the 
owner  of  the  soil  set  out  another  specified  highway 
on  his  own  hands,  to  be  ever  afterwards  main- 
tained and  repaired  at  his  expense ;  and  it  was 
held  that  a  subsequent  owner  was  liable  to  repair 
the   substituted  highway  ratione   tenurae.      The 
licence  mentioned  in  the  finding  of  the  jury  as 
o(»itemplated  was  not  only  to  stop  up  the  high- 
way, but  "  to  hold  such  road  when  stopped  up " 
to  the  owner  of  the  land  through  which  it  passed, 
to  himself  and  his  heirs  for  ever.    Now,  it  is  clear 
that,  according  to  all  ordinary  considerations,  the 
soil  of  the  road  belonged  not  to  the  King,  bat  to 
the  owner  of  the  land  on  both   sides,  so  that 
without  more  a  grant  of   that  kind  would  be 
inoperative,  and  could  have  no  service  attached  to 
it    But  it  Reems  to  me  that  there  is  no  le^al 
difficulty  in  the  way  of  supposing  either  that  the 
soil  of  the  highway  was  then  vested  in  the  Crown 
or  that,  as  a  part  of  the  bargain  between  the 
Cix>wn  and  the  landowner  by  which  the  road  was 
stepped  up,  the  soil  of  the  road  was  surrendered 
to  the  Crown  and  regranted  with  the  service  of 
nnintaining  for  ever  the  new  road  attached,  in 
either  of  w£ch  cases  the  liability  would  be  strictly 
onearising  out  of  tenure.  For  these  reasons  it  seems 
to  me  to  be  unnecessary  to  consider  the  other  part 
of  the  case.    My  view  is,  as  I  have  already  inti- 
mated, that  there  are  two  kinds  of  liability  to 
repair  ratione  tenurx,  which  are  equally  possible 
upon  proper  legal  grounds— ^ne,  a  liability  sim- 
plidter;  the  other,  a  liability  coupled  with  an 
exemption ;  and,  if  that  is  right,  then  it  must  be  a 
matter  of  evidence  which  ought  to  be  applied  in 
the  particular  case.    As  it  seems  to  me,  the  evi- 
denee  which  would  be  necessary  to  support  the 
second  class  of  presumption  is  entirely  wanting 
in  this  case,  and  therefore  we  must  resort  to  the 
first. 


Chan  NELL,  J. — I  entirely  agree.  It  seems  to 
m^  thcit  the  fact  of  the  liability  of  the  owner  of 
a  particular  parcel  of  land  to  repair  a  particular 
highway  is  not  of  itself  a  ground  for  assuming 
that  the  owner  so  liable  is  exempt  from  contri- 
buting in  respect  of  that  land  to  the  repair  of  any 
other  highway,  although,  if  he  shows  that  in  faco 
he  has  not  contributed  to  the  repair  of  the  other 
highways,  his  not  doing  so  is  at  ones  accounted 
for  by  his  liability  to  repair  the  particular  high- 
way, and  that  which  otherwise  would  be  taken  to 
be  a  mere  omission  to  do  his  duty  is  taken  to  be 
done  legally  by  virtue  of  a  right  of  exemption 
having  a  legal  origin.  I  think  that  expresses  all 
that  it  is  necessary  to  say  in  reference  to  this 
case.  I  entirely  agree  with  what  my  brother 
Wills  has  said  as  to  the  great  value  of  the  prin- 
ciple of  presuming  everything  that  is  necessary 
to  support  an  existing  state  of  things,  which  is 
shown  to  have  been  existing  for  a  substantial 
number  of  years ;  but  in  this  case  that  applies  in 
support  of  this  appeal  instead  of  against  it, 
because  the  existing  state  of  things  is  that  for 
the  last  forty  years  the  payment  has  been  made 
for  these  rates,  and  I  think  we  must  construe  the 
statement  in  the  case,  that  no  evidence  was  given 
as  to  whether  or  not  they  had  paid  highway  rates 
between  the  years  1835  and  1862,  strictly.  I  was 
impressed  by  the  suggestion  of  counsel  for  the 
appellant  that  there  was  enough  to  shift  the 
burden  of  proof  in  respect  of  that  period,  and  I 
think  that,  if  he  had  shown  that  the  books  were 
in  existence  in  which,  if  he  had  paid,  the  entries 
would  have  appeared,  it  would  have  been  sufficient 
to  shift  the  burden  upon  the  well-known  principle 
that  proof  of  the  negative  is  not  required.  The 
appellant's  nonpayment  would  be  proof  of  a 
negative,  and  he  could  not  prove  it  farther  or 
otherwise,  if  he  had  never  paid,  than  by  saying : 
"  If  I  had  paid  there  would  naturallv  be  such  and 
such  records  of  it,  and  I  show  that  there  are  not." 
What  he  has  to  do  is  to  show  that  there  were  not 
— that  is  to  say,  to  show  that  the  books  existed, 
and  that  the  persons  who  woald  naturally  put 
those  records  in  did  not  put  them  in.  That  does 
not  appear  to  have  been  done,  as  far  as  I  under- 
stand the  case.  I  think  we  must  construe  the 
statement  in  the  case  literally,  and,  construing  it 
literally,  that  point  as  to  the  burden  of  proof 
being  shifted  does  not  arise. 

Appeal  of  the  respondents  {the  district  council) 
allowed.    Leave  to  appeal. 

Solicitors  for  the  appellant  (Ferrand),  Patersons, 
Snow,  Bloxam,  and  Kinder,  for  Mossman,  Atkin- 
son,  and  Blankley,  Bradford. 

Solicitors  for  the  respondents  (the  district 
council),  Church,  Adams,  and  Prior,  for  A,  and 
M,  W.  Plaits,  Bingley. 
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Friday,  July  3,  1903. 

(Before  Lord  Alveestonb,  C.J.,  Wills  and 

Ohannell,  J  J.). 

Bex  V,  Licensing  Justices  of  Bristol;  Ex 

parte  Whiting,  a) 

Licensing — Gfeneral  annual  licensing  meeting  — 
Statutory  adjournment  within  one  month — 
Further  adjourned  meeting  for  undisposed-of 
business — Jurisdiction  of  justices  at  further 
a^jowmed  meeting  to  entertain  new  business — 
Licensing  Act  1902  (2  Edw,  7,  c.  28),  s.  14, 
svib-ss.  1,  6. 

Beet.  14,  sub-sect,  1,  of  the  Licensing  Act  1902 
provides  that  every  adjournment  of  the  general 
annual  licensing  meeting  "  shall  be  held  within 
one  month  of  the  date  of  the  general  annual 
licensing  meeting." 

Held,  that  if  licensing  justices,  who  are  unahle  to 
dispose  of  the  licensing  business  at  the  general 
annual  licensing  meeting  or  the  statutory  ad- 
journment thereof  within  one  month  afterwards, 
hold  a  further  adjourned  meeting  for  the  pur- 
pose of  disposing  of  the  business  then  before 
them  but  remaining  undisposed  of,  they  have  no 
jurisdiction  at  such  further  adjourned  meeting 
to  hear  or  dispose  of  new  business  or  new  appli- 
cations which  were  not  made  and  were  not  before 
them  at  the  general  annual  licensing  meeting  or  the 
adjournment  thereof  one  month  afterwards ;  and 
therefore  they  are  not  bound  to  hear  an 
application  for  the  renewal  of  a  licence  to  a  new 
tenant  of  a  licensed  house,  whose  tenancy  began 
after  the  date  of  the  statutory  adjournment,  and 
whose  application  consequently  was  not  before 
them  at  the  general  annual  licensing  meeting  or 
at  the  statutory  adjournment  thereof 

Rule  for  a  mandamus  to  the  licenaing  justices 
for  the  city  of  Bristol,  commanding  them  to  hold 
a  farther  adjournment  of  the  general  annual 
licensing  meeting  held  for  the  city  of  Bristol  by 
adjournment  on  the  27th  March  1903,  and  at 
such  further  adjournment  to  proceed  to  hear  and 
determine  pursuant  to  the  statutes  in  that  behalf 
an  applicat  ion  by  one  Herbert  Whiting  for  the 
renewal  to  him  of  the  licence  in  respect  of  the 
house  known  as  the  Wellington  Arms,  in  Clifton. 

The  house  known  as  the  Wellington  Arms  was 
prior  to  and  on  the  Ist  May  1869  licenced  for  the 
sale  by  retail  of  beer  for  consumption  on  or  off 
the  premises,  aud  had  been  so  licensed  con- 
tinuously from  that  date  to  the  time  now  in  ques- 
tion. The  house  was  sublet  by  the  brewei^ 
company,  who  held  a  lease  of  it,  to  a  Mrs. 
Fople  on  a  yearly  tenancy,  but  she  did  not  reside 
upon  the  premises,  as  required  by  sect.  1  of  the 
Beerhouse  Act  1840  (3  &  4  Vict.  c.  61),  and  the 
police  gave  notice  of  objection  to  the  renewal  of 
the  licence  to  her  upon  that  ground. 

The  general  annual  licensing  meeting  for  Bristol 
for  the  year  1903  was  held  on  the  6th  Feb.  1903, 
when  Mrs.  Pople,  the  occupier  and  holder  of  the 
licence  of  the  Wellington  Arms,  applied  for  the 
renewal  to  her  of  the  licence,  but  the  justices 
refused  the  application  upon  the  ground  that  she 
was  not  the  real  resident  occupier  of  the  house. 

The  adjourned  general  annual  licensing  meet- 
ing was  fixed  for  and  held  on  the  6th  March  1903. 
Between  the  6th  Feb.  and  the  6th  March  Mrs. 
Pople  quitted  and    gave  up    possession  of   the 

(a>  Reported  by  W.  W.  Obb,  Eeq.,  B«rrieter-at-Lew. 


Wellington  Arms,  and  one  Morris  became 
tenant  and  entered  into  possession,  and  on  the 
2nd  March  notice  was  given  on  behalf  of  Morris 
of  his  intention  to  apply  at  the  adjourned  meet- 
ing on  the  6th  Maron  for  the  renewal  to  him  of 
the  licence  of  the  house. 

On  the  6th  March,  the  date  of  the  adjourned 
general  licensing  meeting,  the  justices  attended 
to  conclude  the  licensing  business,  and  application 
was  made  on  behalf  of  Morris  for  the  renewal  of 
the  licence  to  him  as  the  new  tenant  and  occupier. 
The  application  was  adjourned  until  the  13th 
March  to  enable  the  police  to  make  inquiries  into 
the  applicant's  character. 

There  was  a  long  list  of  applications  for  various 
kinds  of  licences  for  hearing  on  the  6th  March; 
a  large  number  of  these  were  not  reached  on  that 
day,  but  were  adjourned,  some  to  the  9th  March 
and  others  to  the  13th  March. 

At  the  adjourned  meeting  on  the  13th  March 
application  was  made  on  Mhalf  of  the  tenant 
Morris  for  the  renewal  of  the  licence  to  him,  but 
this  application  was  refused  on  the  ground  of 
the  applicant's  unsuitability.  Some  of  the  appli- 
cations fixed  for  that  day  stood  over  till  the 
27th  March. 

Between  the  13th  and  27th  March  Morris  gsTe 
up  possession  of  the  house,  and  on  the  24th 
March  Whiting  (the  applicant  for  this  rale) 
entered  into  an  agreement  with  the  brewery  com- 
pany for  a  yearly  tenancy  of  the  house,  and  he 
took  possession  and  became  the  tenant  and 
occupier  of  the  house  on  that  date,  and  on  the 
same  day  he  gave,  through  his  solicitor,  written 
notice  to  the  police  of  his  intention  to  apply  to 
the  licensmg  justices  at  their  adjourned  meeting 
on  the  27th  March,  for  the  renewal  of  the  licenoe 
to  him. 

On  the  27th  March,  at  the  adjourned  meeting, 
counsel  on  behalf  of  Whiting  applied  to  the 
justices  for  the  renewal  of  the  licence  to  him  as 
new  tenant  and  occupier  of  the  premises.  It 
was  alleged  that  at  the  same  meeting  on  the  27Ui 
March  Sae  justices  heard  and  determined  three 
applications  for  new  licences,  which  had  stood 
over  from  the  9th  and  13th  March. 

The  justices  refused  to  entertain  Whiting's 
application,  and  the  above  rule  for  a  mandamus 
was  then  obtained. 

In  answer  to  the  rule  the  justices  and  their 
clerk  filed  affidavits  in  which  they  set  out  their 
reasons  for  refusing  to  hear  the  application  as 
follows : 

At  the  general  annual  licensing  meeting  on  the 
6th  Feb.  they  appointed  one  other  day  (as  was 
usual  in  Bristol) — namely,  the  6th  March  1903 — 
as  the  adjourned  general  annual  meeting  for 
1903,  and  no  other  day  and  no  more  than  the  one 
day  was  appointed,  and  for  many  years  past  it  had 
been  usual  to  hold  only  one  day  by  adjournment 
for  the  general  business  of  licensing,  and  that  at 
their  meeting  on  the  6th  Feb.  they  appointed 
seven  special  sessions  for  transferring  licences,  of 
which  the  6th  March  was  one,  the  next  being  the^ 
6th  April. 

As  no  general  licensing  meeting  had  been  held, 
in  1902,  and  as  a  number  of  objections  had  been 
served  which  could  not  be  heard  in  one  day». 
the  justices  specially  adjourned  and  postponed, 
the  hearing  of  a  number  of  licensing  mattera,. 
which  they  named  specifically,  to  various  days- 
1  then  and  there  fixed  to  suit  the  convenience  o£~ 
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the  parties,  and  each  matter  was  speoially  ad- 
journed to  a  fixed  day,  of  which  the  27th  March 
was  one. 

The  case  of  the  Wellington  Arms  was  not  so 
adjonmed. 

On  the  6th  March  (one  of  the  transfer  days 
and  also  the  adioumed  licensing  meeting)  appli- 
cation was  made  on  behalf  of  a  Mr.  Morris  for 
the  renewal  of  the  licence  of  the  Wellington  Arms 
to  him. 

This  application  was  specially  adjonmed  to  the 
13th  March  to  enable  inqniries  to  be  made  by  the 
police. 

On  the  13th  March  they  heard  and  determined 
the  adjourned  application  of  Morris,  and  they 
nnanimonsly  refused  to  renew  or  grant  the  licence 
to  Morris. 

^  The  justices  found  that  the  business  in  the 
lists  before  them  on  the  13th  March  was  more 
than  could  be  completed  on  that  day,  and  con- 
sequently the  matters  not  then  disposed  of  were 
specially  adjourned  by  name  to  be  heard  and  dis- 
poeed  of  on  the  27th  March.  These  matters  con- 
sisted  of  adjourned  renewals,  to  which  objections 
had  been  taken  and  not  disposed  of,  some 
adjourned  transfers,  and  some  new  applications, 
of  all  of  which  due  noHces  had  been  given  and 
proved,  but  which  remained  unheard. 

The  Wellington  Arms  was  not  included  in  any 
of  these  adjourned  cases,  as  it  had  been  heard  and 
decided  in  the  earlier  part  of  the  day,  and  the 
clerk  stated  that  those  specific  cases  which  had 
been  specially  adjourned  would  be  taken  and  no 
others. 

On  the  27th  March  the  same  justices  who  had 
sat  on  the  previous  occasions,  sat  to  hear  the 
applications  and  transact  the  business  which  had 
been  specially  adjourned  to  that  day,  all  of  which 
was  then  disposed  of.  A  list  of  this  business 
had  been  prepared,  which  did  not  include  the 
Wellin^n  Arms. 

On  Qie  27th  March  counsel  on  behalf  of  the 
applicant  Whiting  then  applied  for  the  renewal 
of  the  licence  to  him. 

The  justices  were  of  opinion  that  the  applica- 
tion could  not  be  entertained  on  the  ground  that 
as  this  was  neither  the  adjourned  general  annual 
licensing  meeting  nor  even  a  special  sessions, 
and  as  the  case  of  the  Wellington  Arms  had  been 
already  heard  and  the  licence  refused  to  be 
renewed  when  applications  might  have  been 
heard,  it  could  not  be  heard  on  that  day,  or  even 
entertained  at  all. 

The  Incensing  Act  1902  (2  Edw.  7,  c.  28) 
provides : 

Seot.  14  (1).  The  general  annnal  lioenaiog  meeting  in 
eveiy  lioeneing  diatriot  shall  be  held  within  the  first 
fourteen  days  oi  the  month  of  Febroary  in  eaoh  year, 
and  every  adjournment  thereof  shall  be  held  within  one 
moiith  of  the  date  of  the  general  annaal  licensing  meet- 
ing. (6)  This  section  shall  not  affect  the  power  of  the 
lioensing  jnstioes,  under  section  eleven  of  the  Wine  and 
Bearhonae  Act  1870,  to  postpone  to  an  adjourned 
moeting  (whether  held  within  one  month  of  the  date  of 
the  annual  meeting  or  not)  the  consideration  of  an  appli- 
OAtion  for  the  grant  or  renewal  of  a  licence;  and  the  said 
aeotion  shall  apply  to  all  licences  in  like  manner  as  it 
applies  to  licences  nnder  the  Wine  and  Beerhoase  Acts. 

The  Alehouse  Act  1828  (9  Geo.  4,  c.  61) 
provides: 

Seot.  3.  It  shall  be  lawful  for  the  justices  acting  at 
the  general  annnal  licensing  meeting,    and    they  are  1 


hereby  required,  to  continue  such  meeting  by  adjourn- 
ment, to  such  day  or  days,  and  to  such  place  or  places 
within  the  division  or  place  for  which  such  meeting  shall 
be  holden,  as  such  jastioes  may  deem  most  convenient 
and  sufficient  for  enabling  persons  keeping  inns  within 
such  division  or  place  to  apply  for  such  licence  :  Pro- 
vided, nevertheless,  that  the  adjonmed  meeting  to  be 
holden  next  after  such  general  annnal  licensing  meeting 
shall  not  be  so  holden  in  or  upon  any  of  the  five  days 
next  ensuing  that  on  which  such  general  annual  licensing 
meeting  shall  have  been  holden  as  aforesaid. 

Foote,  K.G.  (Clavell  Salter  with  him)  showed 
cause. — The  whole  question  turns  on  sect.  14  of 
the  Licensing  Act  1902.     That  section,  in  sub- 
sect  1,  provides  that  the  general  annual  licensing 
meeting  shall  be  held  within  the  first  fourteen 
days  of    February    in   each  year,    "and  every 
adjournment  thereof  shall  be  held    within  one 
month  of  the  date  of  the  general  annual  licensing 
meeting.''     Sect.  3  of  the  Alehouse  Act  1828  (9 
G^.  4,  o.  61)  makes  it  lawful  for  the  justices  at 
the  general  licensing  meeting  to  continue  such 
meeting    by    adjournment.     Here   the   general 
annual  meeting  was  fixed  for  the  6th  Feb.,  and 
the  6th  March  was  the  date  of  the  statutory 
adjournment.     If   applications  were  ready  to  be 
heard  on  those   days,  and  were  made  on  those 
days,  the  justices  would  have  jurisdiction  to  hear 
them,  and,  if  necessary,  to  adjourn  the  considera- 
tion of  them  to  a  future  day,  as  in  fact  they  did 
with    regard  to  some  cases ;    but  in  respect  of 
applications  which  were  not  made  on  those  days, 
and  which  could  not  have  been  made  on  those 
days,  that  is  in  fact  new  business;  and  if  the 
jastices  happen  to  sit  by  adjournment  on  a  day 
subsequent  to  the  date  of  the  statutory  adjourn- 
ment, they  have  no  jurisdiction  to  entertain  such 
new  basiness.    The  application  which  the  justices 
refused  to  hear  was  not  made,  and  could  not  have 
been  made,  either  on  the  6bh  Feb.  or  on  the  6th 
March,  the  date  of  the  statutory  adjournment,  as 
the  applicant  Whiting    did  not  become  tenant 
until  the   24th  March.     It   was  therefore  new 
business  which  the  justices  had  no  jurisdiction 
to  hear.     The  contention  on  the  other  side  must 
be  that,  as  by  sub-sect  6  of  sect.  14  there  is  power 
to  postpone  to  an  adjourned  meeting,  whether 
held  within  one  month  or  not,  the  consideration 
of  applications  for  a  grant  or  renewal  of  a  licence, 
there  is,  therefore,  power  to  hear  any  application 
at  any  such  postponed  meeting.    That  would  lead 
to  the  absurd   conclusion    that  so  long  as  the 
justices  have  one  case  open  by  adjournment  from 
week  to  week  or  from  month  to  month,  so  long 
would  it  be  open  to  another  applicant  to  come 
and  claim  to   make  a  perfectly  new  application. 
He  referred  to  Beg,  v.  Angle$ea  Justices  (65  L.  J. 
12  M.  C.)  and  to  sect.  42  of  the  Licensing  Act 
1872  (35  &  36  Vict.  o.  94). 

MacMorran,  K.G.  {F.  E,  Weatherly  with  him)  in 
support  of  the  rale. — The  justices  had  jurisdiction 
to  hear  the  application,  and  ought  to  have  heard 
it.  Our  contention  is  that  so  long  as  the  business 
of  the  general  annual  licensing  meeting  or  the 
statutory  adjournment  thereof  is  going  on  it  is 
open — during  the  currency  of  the  licence — to 
make  any  application  with  regard  to  the  licence 
which  could  nave  been  made  either  at  the  general 
menting  or  the  statutory  adjournment  of  that 
meeting :  (bee  sub- sect.  6.)  So  long  as  the  general 
licensing  meeting  is  continued  for  any  purpose 
whatever  an  application  which  could  have  been 


812 


MAGISTRATES'   CASES. 


K.B.  Div.] 


Miles  v,  Hutchinqs. 


[K.B.  DiY. 


made  to  the  ^neral  meeting  can  be  made  at  such 
adjonmment.  The  application  could  have  been 
made  on  the  6th  March,  and,  if  the  application 
were  not  heard  then,  why  should  not  tae  appli- 
cant be  entitled  to  be  heard  on  the  next  day  the 
justices  fiat  by  adjournment?  The  limit  is  the 
currency  of  the  licence,  which  in  this  case  did  not 
expire  until  April ;  and,  so  long  as  the  applica- 
tion can  be  made  during  the  currency  of  the 
licence,  there  is  no  reason  why  the  applicant 
should  not  be  able  to  make  the  application  on 
one  day  as  well  as  on  another.  An  adjournment 
of  the  meeting  is  merely  a  continuation  of  the 
meeting.  [Lord  Alvbestowb,  O.J.  —  You  say 
that  the  adjournment  giyes  rights  to  a  person 
who  could  not  be  heard  on  that  day?  The 
applicant  could  not  be  heard  on  that  day,  the 
I3th  March,  as  he  was  not  then  a  tenant  of  the 
house.]  So  long  as  the  general  licensing  meeting 
lasts  he  is  entitled  to  apply.  We  rely  on  the 
judgment  of  Hawkins,  J.  in  Beg.  v.  AngUtea 
Justices  {uhi  sup.).  He  says  (65  L.  J.,  at  p.  17, 
M.  0.):  "Having  regard  to  the  3rd  section"— 
of  the  Alehouse  Act  1828—"  I  cannot  entertain  a 
doubt  that  the  general  annual  licensing  meeting 
oontinaes  for  all  purposes  of  granting  or  refusing 
licences  from  the  moment  of  its  commencement 
until  the  last  moment  of  the  adjourned  meeting 
or  meetings  as  if  they  formed  one  single  day, 
and  that  not  only  may  a  licence  be  granted  at 
any  of  them,  but  an  objection  to  a  licence  may 
also  be  made  at  any  time  during  the  continuance 
of  them,  unless  in  the  meantime  the  licence  has 
been  granted."  If  the  contention  on  the  other 
side  be  right,  then  the  justices  had  no  jurisdiction 
to  hear  the  application  of  the  tenant  Morris  on 
the  13th  March ;  and  it  is  stated  in  one  of  the 
affidavits  that  new  business  was  done  on  the  27th 
March  which  was  not  in  the  list. 

Lord  Alybbstonb,  C.J. — I  do  not  think  we 
can  accede  to  Mr.  Maomorran*8  argument  without 
nullifying  the  last  words  of  sub- sect.  1  of  sect.  14 
of  the  Licensing  Act  1902,  which  section  provides 
that  the  general  annual  licensing  meeting  shall 
be  held  within  the  first  fourteen  days  of  February 
in  each  year,  and  that  "  every  adjoamment 
thereof  shall  be  held  within  one  month  of  the 
date  of  the  general  annual  licensing  meeting." 
Looking  at  the  ordinary  ase  of  language,  that 
must  mean  that  every  adjournment  for  the  hear- 
ing of  the  new  business  must  be  held  within  one 
month;  and  I  think  if  it  were  otherwise  there 
would  practically  for  this  purpose  be  an  adjourn- 
ment for  new  business  directly  contrary  to  the 
language  of  the  statute.  It  seems  to  me  that,  at 
any  rate  for  new  applications,  you  have  got  the 
first  day  of  the  meeting  and  the  adjonmment  day 
within  one  month  wherein  to  make  such  applica- 
tions. That  is,  of  course,  subject  to  the  general 
power  that  appears  on  the  face  of  the  section,  that 
in  respect  of  cases  ripe  to  be  heard,  or  applica- 
tions which  could  have  been  made  on  those  days, 
the  justices  have  power  to  adjourn  them  and  to 
hear  them,  and  to  do  what  couurcI  in  support  of 
the  rule  has  pointed  out  they  might  have  done 
had  there  been  time  on  the  first  day  or  on 
the  adjourned  day.  I  therefore  think  that  the 
ground  on  which  this  rule  was  moved  fails,  and 
that  the  rule  must  be  discharged. 

Wills,  J. — I  quite  agree.     I  think  that  the 
language  of  the  Act  is  too  plain  to  allow  us  to 


give  to  it    the   construction    which   oounsel  in 
support  of  the  rule  has  contended  for. 

Chankbll.  J.-I  agree.        ^^  dueharg^. 

Solicitors  for  the  respondents,  Hare  and  (k.^ 
for  Thomas  H.  Gore,  Bristol. 

Solicitors  for  the  applicant.  Ford  and  Ford,  for 
Henry  Pomeroy,  Bristol. 


Wednesday,  July  8, 1903. 

(Before  Lord  Alybbstonb,  G.J.,  Wills  and 

Channbll,  JJ.) 

MiLBS  V.  HUTCHINOS.  (a) 

Criminal  law  —  Malicious  damage  io  dog  ^ 
Malicious  intention — Bond,  fide  oelief  that  act 
was  necessary  —  Malicious  Damage  Act  1861 
(24  &  26  Vict.  c.  97),  s.  41. 

Where  a  person  acts  under  the  bon&  fide  hdief, 
whether  right  or  wrong,  that  it  is  necessary  to 
injure  a  dog  in  order  to  protect  his  own  or  hit 
master's  property,  m^icious  intention  on  hit 
part  in  aoing  such  injury  is  negatived^  and  (he 
act  does  not  come  within  sect.  41  of  the  Malieiout 
Damage  Act  1861. 

Daniel  v.  Janes  (2  C  P.  Div.  351)  c<msidered. 

Gasb  stated  by  justices  for  the  county  of  South, 
ampton. 

At  the  petty  sessions  held  at  the  Castle  of 
Winchester  on  the  25th  April  1903  an  informa- 
tion preferred  by  Frederick  Hutchings  (hereiDafter 
called  the  respondent)  against  John  Miles  (herein- 
after  called  the  appellant)  under  the  Malioioas 
Damage  Act  1861  (24  &  25  Yiot.  c.  97),  s.  41, 
charging  for  that  he,  the  appellant,  did  unlawf ally 
and  maliciously  kill  a  certain  dog — to  wit,  a  white 
fox  terrier  puppy — the  property  of  Robert  Peel 
Sheldon,  was  heard  and  determined,  and  the 
appellant  was  onvicted  of  the  offence,  and  was 
ordered  to  pay  the  sum  of  21.  for  damages  and 
the  sum  of  9«.  costs. 

Upon  the  hearing  of  the  information  it  was 
proved,  and  the  justices  found  as  facts,  that  the 
appellant,  who  was  a  gamekeeper,  seeing  a  white 
fox  terrier  near  an  aviary  in  which  some  pheasants 
were  confined  for  breeding  purposes,  fired  two 
shots  at  the  dog;  that  the  dog  died  from  the 
effects  of  such  shots ;  and  that  such  dog  was  then 
wearing  a  collar  having  the  name  and  addreaa  of 
the  owner  of  the  dog  legibly  engraved  thereon. 

It  was  stated  on  behalf  of  the  appellant  that 
the  pheasants  had  been  very  much  troubled  of 
late  by  stray  dogs,  and  that  some  pheasants  in 
consequence  had  died  or  escaped ;  that  notice 
boards  had  been  put  up  warning  people  against 
letting  their  dogs  stray  near  the  aviary;  that 
various  people  owning  dogs  near  thereto  had  heen 
personally  asked  to  keep  them  away ;  that  Mr. 
Sheldon,  the  own'^r  of  the  dog  shot,  had  not  heen 
so  warned,  as  appellant  was  not  aware  that  he 
kept  a  dog ;  that  the  appellant  shot  at  this  dog 
with  the  intention  of  driving  it  away  and  not 
with  the  intention  of  killing  it,  and  that  he 
thought  it  was  necessary  to  shoot  in  order  to 
prot^t  his  master's  property. 

It  was  contended  on  the  part  of  the  appellant 
that  it  was  lawful  to  kill  any  animal  so  found 
straying,  and  that  the  shooting  of  the  dog  was  in 
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law  neither  unlawful  nor  malicions  so  as  to  bring 
the  act  complained  of  within  the  provisions  of 
the  statate. 

The  justices,  however,  were  of  opinion  that  the 
evidence  given  before  them  brought  thn  case 
within  the  operation  of  the  statute;  that  the 
appellant  had  no  riffht  to  shoot  the  dog;  and 
that,  if  any  damage  had  been  done  hy  the  dog, 
there  ^  were  other  ways  of  proceeding  without 
shooting  the  dog.  They  therefore  convicted  the 
appellant. 

The  questions  of  law  arising  for  the  opinion  of 
the  court  were :  (1)  Whether  the  case  came  within 
the  provisions  of  sect.  41  of  the  Malicious 
Damage  Act  1861 ;  (2)  whether  the  appellant  was 
legally  convicted  of  the  offence  charged  against 
hum. 

Malicious  Damage  Act  1861  (24  &  25  Yict. 
0.  97),  B.  41 : 

Whosoever  shall  nnlawfally  and  malioioaely  kill,  maim, 
or  wound  any  dog,  bird,  beut,  or  other  animal  not  being 
eatile,  bat  being  either  the  eabjejt  of  larceny  at  oommon 
law  or  being  ordinarily  kept  in  a  state  of  oonfinemeot 
or  for  any  domeatio  pnrpoee,  shall  on  oonviotion  thereof 
before  a  jnetioe  of  the  peaoe,  at  the  dieoretion  of  the 
jostioe,  be  liable  to  imprisonment  or  a  fine  not  exceeding 
801. 

CanceUor  for  the  appellant. — The  appellant  was 
wrongly  convicted.  In  order  to  bring  an  act 
within  the  statute  it  is  necessary  that  it  should  be 
done  maliciously.  If  the  appellant  thought,  whether 
correctly  or  otherwise,  that  in  order  to  protect 
his  master's  property  it  was  necessary  to  shoot  at 
the  dog,  the  malicious  intention  is  negatived. 
[Lord  Alvebstoxb,  G.J. — Here  the  pheasants 
ware  inclosed  in  an  aviary  and  the  dog  was  out- 
side the  aviary.  It  is  rather  strong  to  contend 
that  he  could  have  thought  it  necessary  to  shoot 
the  dog  under  such  circumstances,  especially  as 
the  justices  find  that  he  might  have  got  rid  of  it 
in  other  ways.]  The  facts  are  not  fully  stated 
in  the  case,  but,  taking  them  as  stated,  the  decisions 
show  that  the  justices  were  not  right  in  convicting 
the  appellant.  In  Daniel  v.  Janes  (2  C.  P.  Div. 
351)  the  appellant,  having  been  much  annoyed 
by  a  neighbour's  dog,  gave  the  neighbour  notice 
that  if  he  did  not  keep  the  dog  out  of  his  garden 
he  would  poison  the  animal.  He  put  poisoned 
meat  in  the  garden,  which  the  doe  ate  and  died. 
The  justices  convicted  the  appellant,  but  the 
conviction  was  quashed  on  appeal.  Lord  Cole- 
ridge*, O.J.  laying  it  down  that  to  convict  the  act 
most  be  a  malicious  or  wicked  act,  not  one  done 
under  the  impression,  Wght  or  wrong,  that  it  was 
justifiable.  There  the  intention  wa^  to  kill  the 
dog  if  it  trespassed  on  the  appellant's  garden ; 
here  it  was  oxuy  to  frighten  it  away.  In  Smith  v. 
Williams  (9  Times  L.  Rep.  9)  the  appellant,  a 
farmer,  shot  some  chickens  which  had  got  into 
his  wheat  field  and  were  scratching  up  the  seed. 
The  justices  again  convicted,  and  the  conviction 
was  again  quasned  on  appeal.  In  Bryan  v.  Eaton 
(40  J.  P.  213),  in  the  same  way,  the  appellant  had 
set  a  trap  on  purpose  to  catch  his  neighbour's 
cat  when  trespassing  on  his  premises.  The  cat 
was  caught  and  killed  in  the  trap.  The  justices 
agiun  oonricted,  and  the  conviction  was  asain 
qnaahed.  And  in  the  recent  case  of  Arm- 
strong  v.  Mitchell  {ante,  p.  208 ;  88  L.  T.  Bep.  870) 
it  was  held  that  the  shooting  at  and  wounding  of 
a  dog  which  was  merely  running  across  a  field 
Mao.  Cab.— Vol.  XXL 


where  pheasants  were  being  driven  was  not  a 
malicious  act.  Here,  I  submit,  the  question  is  not 
whether  the  appellant  might  have  driven  the  dog 
away  without  shooting  at  him,  but  whether  the 
shooting  was  with  wicked  intent  or  merely  with  the 
intention  of  protecting  his  master's  property. 

No  counsel  appeared  for  the  respondent. 

Lord  Alybsstoxb,  C.J. — This  case  is  one  of 
considerable  importance,  more  especiallv  as  there 
has  been  lately  more  than  one  case  of  the  kind 
before  the  court,  and  it  is  therefore  desirable 
that  it  should  be  more  fully  stated.  It  must  go 
back  to  the  magistrates  as  they  have  not  found 
sufficient  to  enable  the  court  to  deal  with  the 
case.  They  say  that  it  was  stated  on  behalf  of 
the  appellant  that  he  shot  at  the  dog  with  the 
intention,  not  of  killing  it,  but  of  merSy  driving 
it  away ;  but  then,  when  they  come  to  deal  with 
the  case,  they  simply  say  that  the  appellant  had 
no  right  to  snoot  tne  dog.  They  do  not  seem  to 
have  dealt  at  all  with  the  point  where  there  was  a 
bond  fide  belief  on  the  part  of  the  appellant  that 
in  order  to  protect  his  master's  property  it  was 
necessary  to  shoot  the  dog.  In  one  of  the  cases 
cited  by  Mr.  CanceUor — Daniel  v.  Janes  (2  C.  P. 
Div.  351,  at  p.  353)— Lord  Coleridge,  C.J.  said 
that  sect.  41  pointed  to  '*a  wicked  crime,  the 
unlawfully  and  maliciously  killing  or  maiming 
the  animals  referred  to  simply  for  tbe  purpose  of 
indulging  a  cruel  disposition,  and  not  an  act  done 
under  an  impression,  right  or  wrong,  that  the  party 
is  justified  m  protecting  his  premi^e8  fromatres- 

Sass  by  such  means."  Here  the  act  was  said  to  be 
one  by  the  appellant  for  the  protection  of  the  pro- 
perty of  his  master ;  and,  while  feeling  all  respect 
for  Lord  Coleridge,  I  cannot  help  expressing  my 
opinion  that  the  real  test  is  whether  the  appellant 
was  bond  fide  doing  an  act  which  he  thought 
was  necessary  for  the  protection  of  his  master's 
property.  If  that  was  so,  the  allegation  that 
he  was  acting  unlawfully  and  with  malice 
would  be  negatived.  If,  however,  the  act  was 
unnecessary  and  not  for  the  protection  of  his 
master's  property,  the  conclusion  to  be  drawn 
might  be  different.  It  is  therefore  important 
that  the  facts  should  be  clearly  stated  on  this 
point. 

Wills,  J. — I  am  of  the  same  opinion.  1  also 
agree  with  the  judgment  of  Lord  Coleridge  in  the 
case  before  him,  but  as  a  general  proposition  I 
think  the  statement  in  his  judgment  as  to  the 
right  of  a  person  to  do  anvthiag  of  this  kind 
without  bringing  himself  within  the  section  is  too 
broad.  I  do  not  think  it  is  enough  to  do  it  under 
the  impression  right  or  wrong,  that  he  is  justi- 
fied in  protecting  his  premises  for  a  trespass  by 
such  means,  if  the  man  knew  that  something  else 
could  be  done  which  would  be  effectual  for  the 
protecting  of  his  property  without  doing  injury  to 
the  animal. 

Channbll,  J. — I  agree  that  the  case  must  go 
back  to  the  justices.  I  think  the  malicious  intcm- 
tion  is  negatived  if  the  man  wrongly  but  honestly 
thought  it  was  necessary  to  shoot  the  dog  in  order 
to  drive  it  away.  ^j^  remitUd. 

Solicitors  for  the  appellant.  Prior,  Church,  and 
Adams,  for  Percy  W,  aneUing,  Winchester. 
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Wednesday,  July  15, 1903. 

(Before  Lord  Alvbrstonb,  C.J.,  Wills  and 

Channbll,  JJ.) 

Cooper  (app.)  v,  Hawkins  (reap.),  (a) 

Hightoays — LocoinoHves — Excessive  speed — PrerO' 
gative  of  Croion — Locomotive  belonging  to  Crovm 
and  driven  in  service  of  Croum — Exemption 
from  liability  of  servant  of  Crovm — Locomotives 
Act  1865  (28  &  29  Vict.  c.  83),  «.  4. 

Sect,  4  of  the  Locomotives  Act  1865,  which  pro- 
hibits the  d/riving  of  any  locomotive  propelled  by 
steam  along  a  public  highway  at  a  speed  exceecL 
ingfour  miles  an  hour,  or  through  any  town  or 
village  at  a  speed  exceeding  two  miles  an  hour, 
does  not  apply  to  or  bind  the  Crovm,  inasmuch 
as  the  Crown  is  not  named  therein  and  there  is 
no  provision  which  either  expressly  or  by  neces- 
sary implication  makes  the  section  applicable  to 
the  Crown ;  and  therefore  if  a  servant  of  the 
Crovm,  acting  in  the  service  of  the  Crown,  in 
obedience  to  superior  orders  and  without  any 
misconduct  on  nis  part,  drives  along  the  high- 
way a  locomotive,  the  property  of  the  Crown,  at 
a  speed  exceeding  the  specified  speed,  sucli 
servant  is  not  liable  wilder  the  section. 

Case  stated  bj  justices  of  the  peace  in  and  for 
the  petty  sessional  division  of  Odiham,  in  the 
county  of  Southampton. 

The  appellant,  Abraham  Cooper,  appeared 
before  the  justices  at  a  court  of  summary  juris- 
diction sitting  at  Aldershot,  within  the  above 
division,  on  the  12th  March  1903  on  an  informa- 
tion laid  by  the  respondent,  Ernest  G.  Hawkins, 
and  charging  that  he  on  the  26th  Feb.  1903  at 
AldershoC  in  the  county  of  Southampton,  did 
unlawfully  drive  a  certain  locomotive  propelled 
by  steam  along  a  certain  public  highway  there 
situated — to  wit,  Wellington- a  venue — at  a  greater 
speed  than  two  miles  an  hour — to  wit,  at  a  speed 
of  about  three  miles  an  hour — contrary  to  sect.  4 
of  the  Locomotives  Act  1865  (28  k  29  Yict.  c.  83). 

The  following  facts  were  proved  or  admitted 
before  the  justices  : — 

The  appellant  was  a  civilian,  and  had  for 
six  and  a  half  years  past  been  employed  and 
paid  by  His  Majesty's  Principal  Secretary  of 
State  for  the  War  Department  on  behalf  of  His 
Majesty,  with  the  rating  of  leading  engine- 
driver. 

The  respondent  was  a  superintendent  of  police 
in  the  Hants  Constabulary  stationed  at  Alder- 
shot. 

On  tbe  26th  Feb.  1903,  at  about  5  30  p.m.,  the 
appellant  was  driving  a  locomotive  with  one  truck 
attached  along  Wellmgton-avenue,  in  the  town  of 
Aldershot,  as  in  the  iniormation  mentioned,  at  a 
speed  of  over  three  miles  an  hour. 

The  locomotive  so  driven  by  the  appellant  as 
aforesaid  was  the  property  of  His  Majesty,  and 
the  appellant  was  so  driving  the  locomotive  in 
the  course  of  his  duty  as  such  servant  as  afore- 
said, and  in  accordance  with  the  instructions 
of  his  superior  officer,  the  coal  in  the  truck 
being  repuired  for  use  that  night  in  the  balloon 
factory. 

If  the  appellant  and  the  locomotive  were  sub- 
ject to  the  provisions  of  sect.  4  of  the  Locomotives 
Act  1865,  then  the  uppeUant  was  guilty  of  an 
offence  under  that  section. 

(a)  Beported  by  W.  W.  Obr,  Esq..  Banrifter  at- Law. 


It  was  contended  on  behalf  of  the  appellant 
that  the  section  did  not  apply  to  the  appellant  as 
being  a  servant  of  His  Majes^,  or  to  the  looomo- 
tive  as  being  the  property  of  His  Majesty,  and 
bein^  driven  in  manner  aforesaid  in  the  service 
of  His  Majesty. 

The  justices  were  of  opinion  that  the  section 
applied  to  the  appellant  and  the  looomotive,  and 
convicted  the  appellant. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  upon  the  facts  above  stated 
the  justices  ought  to  have  acquitted  the  appel- 
lant. 

If  the  court  should  be  of  opinion  that  the 
justices  ought  to  have  acquitted  the  appellant, 
then  the  conviction  was  to  be  quashed,  and  the 
court  was  asked  to  ma^e  such  further  or  other 
order  as  the  court  might  think  proper. 

The  Locomotives  Act  1865  (28  &  29  Yict  c.  83) 
provides : 

Sect.  3.  Every  looomotive  propelled  by  steam  or  Any 
other  than  animal  power  on  any  turnpike  road  or  poblio 
highway  shall  be  worked  aooording  to  the  following 
rales  and  regnlations — namely :  [Then  follow  the  mlei 
and  regulations,  for  non-oomplianoe  with  any  of  whioh 
a  penalty  not  exoeeding  101.  is  imposed.] 

Seot.  4.  Subject  and  without  prejudice  to  the  regnla- 
tions  hereinafter  authorised  to  be  made  by  local  autho- 
rities, it  shall  not  be  lawful  to  drive  any  such  locomo- 
tive along  any  turnpike  road  or  public  highway  at  a 
greater  speed  than  four  miles  an  hour,  or  through  any 
city,  town,  or  village  at  a  greater  speed  than  two  miles 
an  hour ;  and  any  person  acting  contrary  thereto  shill 
for  every  such  offence,  on  summary  conviction  thereof, 
forfeit  any  sam  not  exceeding  ten  pounds. 

Sir  Edward  Carson  (S.-G.)    {H.   Sutton   with 
him)  for  the  appellant.— -The  justices  were  wrons 
in  holding  that  the  section  applied  to  the  appel- 
lant.   The  section  clearly  does  not  appl^  to  or 
bind  the  Crown.    A  statute  does   not  bind  the 
Crown  unless  it  does  so  either  in  ezpreps  terms 
or  by  necessary  implication.    The  section  is  sub- 
ject to  regulations  afterwards  to  be  made  by  local 
authorities,  so  that  it  gives  local  authorities  the 
power  to  make   by-laws  with    regard  to  these 
matters.    It  would  be  unreasonable  to  suppose 
that  the  intention  was  to  subject  the  Grown  to 
such  by-laws  as  might  be  made.    In  WtUion  v. 
Berkley  (Plowden,  223,  at  pp.  239,  240)  it  is  said : 
"  For  it  is  usual  for  the  Legislature,  in  Acts  of 
restraint  which  they  intend  to  bind  the  King,  to 
name  him  expressly,  and  if  he  is  not  expressly 
named,  it  has  always  been  taken  heretofore  that 
the  Legislature  intended  only  to  bind  the  subjects 
and  to  make  the  Act  extend  to  them,  and  not  to 
the  King,  for  he  is  favoured  in  all  expositions  of 
Aote.    And  because  it  is  not  an  Act  without  the 
King's  assent,  it  is  to  be  intended  that  when  the 
King  gives  his  assent,  he  does  not  mean  to  pre- 
judice himself  or  to  bar  himself  of  his  liberty  and 
privilege,  but  he  assente  that  it  shall  be  a  law 
among  his  subjects.    And  so  inasmuch  as  the  Act 
is  made  by  the  subjecte,  who,  it  is  to  be  presumed, 
would  not  restrain  the  King,  and  also  by  the 
King  himself,  who  cannot  be  presumed  to  mean 
to  restrain  himself,  the  expositors  of  Acts  hereto- 
fore have  well  collected  from  the  intent  of  them, 
that  the  King  should  be  exempted  out  of  the 
general  words  of  restraint,  unlens  he  is  expreraly 
named  and  restrained."    In  the  present  case  there 
is    no    provision    in    this  section  whioh  either 
expressly  or  by  necessary  implication  binds  ihe 
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GrowiL  The  Grown  is  not  named  in  it.  More- 
over, there  is  no  qupstion  here  as  to  the  driving 
of  this  locomotive  being  a  uuisanoe  on  the  highway, 
or  as  to  the  public  safery  being  endangered.  The 
case  is  really  governed  by  the  decision  of  Day  and 
Wills,  JJ.,  in  the  year  1887,  in  the  case  of 
Oorton  Local  Board  of  Health  y.  Prison  Commia^ 
misnoners,  which  has  not  been  reported  (see 
note).  There  it  was  held  that  the  Public  Health 
Act  1875,  and  the  by-laws  made  thereunder,  did 
not  apply,  and  were  not  intended  to  apply,  to 
property  acquired  and  held  by  the  Prison 
Commissioners  for  public  purposes.  He  referred 
to 

Attomey'Oeneral  y.  Dofialcbon,  10  M.  &  W.  117  ; 

Bex  v.  Cooh^  3  T.  B.  519  ; 

Horneey  Urban  Council  y.  Hennell,  20  Mm^.  Oas. 
530 ;  86  L.  T.  Bep.  423  ;  (1902)  2  K.  B.  73. 

C.  A,  BusseU,  K.G.  (BicketU  with  him)  for  the 
respondent. — The  enactment  in  sect.  4  is  one  for 
the  public  safety,  and  therefore  it  binds  the 
Grown,  although  the  Grown  is  not  specially  named : 

Com.  Dig.,  Title  Purliament,  B.  (8). 

Where  an  Act  is  passed  for  the  public  good,  then 
the  Grown  is  bound : 

Bsoon's  Abr.,  Title  Prerogative,  E.  (5). 

The  object  of  sect.  4  was  to  protect  the  public 
from  being  endangered  by  the  excessive  speed  of 
locomotives  in  streets  of  towns  and  yillages.    The 

{mblic  would  be  equally  endangered  whether  the 
ocomotive  were  driven  by  a  servant  of  the 
Grown  or  by  any  other  person,  and  therefore  the 
reason  for  passing  this  enactment  would  apply 
equaJly  whetner  the  locomotive  were  driven  by  a 
serrant  of  the  Grown  or  by  any  other  person.  If 
diiyen  at  an  exoessiye  speed  it  would  be  a 
nuisance  and  a  danger  to  the  public,  and  it  would 
be  none  the  less  a  nuisance  and  a  danger  merely 
because  it  happened  to  be  the  property  of  the 
Grown,  and  to  be  driven  by  a  servant  of  the 
Grown.  The  cases  relied  on  by  the  Grown  were 
entirely  different  from  the  present  case.  He 
referred  to 

Beg.  V.  Kent  Jiuticee,  24  Q.  B.  Biv.  181  ;  s.o.  Beg, 
y.  Bromley  Juetieee^  62  L.  T.  Bep.  114. 

The  Solicitor^Qeneral  was  not  called  upon  to 
reply. 

Lord  Alvebstons,  G  J.  —  Upon  the  general 
qneation  of  when  statutes  should  or  should  not 
oe  held  to  bind  the  Grown,  I  do  not  think  I  can 
add  anything  to  what  I  said  in  the  case  of  Horneey 
Urban  Council  y.  HenneU  [ubi  supX  which 
was  a  judgment  concurred  in  by  my  brothers 
Darling  and  Ghannell,  and  in  which  I  tried,  as 
far  as  I  could,  to  see  what  authorities  bore  upon 
tiie  matter  that  were  really  of  importance.  I  do 
not  wish  to  repeat  what  I  there  said,  but  I  do  not 
see  any  reason  to  express  myself  differently  to  the 
way  in  which  I  exprassed  myself  in  that  judg- 
ment. If  it  should  be  thought  necessary  to 
report  this  case,  I  think  it  is  ver^  important  that 
those  parts  of  the  judgments  oi  Day,  J.  and  my 
brother  Wills  in  the  case  of  Oorton  Local  Board 
of  Health  y.  Prison  Commissioners  (a),  which  have 

(a)  GoBTON  Local  Boabd  of  Hbalth  (appe.)  v. 
PaisoN  CoMMiBBiONEBS  (respfl.). 

(Before  Day  and  Wills,  JJ.,  Jane  17, 1887.) 

Cask  stated  \>j  the  stipendiary  magistrate  for  Man- 
chester, raising  the  question  whether  the  respondents, 


been  read,  should  be  reported,  because  I  think 
they  are  uf  great  value  upon  this  queBtion.  They 
proceed  upon  rather  different  cousiderations  to 

who  were  the  Prison  Commissioners,  were  bound  to  con- 
form to  a  by-law  which  had  been  made  by  the  looal 
authority  of  the  district  of  Gorton,  whioh  was  a  suburb 
of  Manchester.  ^ 

Previously  to  the  year  1877  the  corporation  of  Man- 
chester, as  a  prison  authority,  had  bought  a  plot  of  land 
and  before  1877  a  prison  was  erected  on  the  plot  whioh, 
however,  did  not  cover  the  whole  plot. 

Under  and  by  virtue  of  sect.  5  of  the  Prison  Act  1877, 
,the  prison  was  transferred  to  and  vested  in  one  of  the 
principal  Secretaries  of  State,  but  the  legal  estate 
therein,  by  virtue  of  sect.  48  of  the  Act,  was  to  be 
deemed  to  be  vested  in  the  Prison  Commissioners  and 
not  in  the  Secretary  of  State,  but  to  be  disposed  of  by 
such  commissioners  in  such  mode  as  the  Secretary  of 
State  with  the  consent  of  the  Treasury  might  direct. 

By  an  agreement  under  seal  in  April  1880,  the  corpo- 
ration {inter  alia)  granted  and  confirmed  certain  rights 
and  privileges  to  the  Prison  Commissioners  and  defined 
the  limits  of  the  prison. 

The  plot  of  land  was  within  the  district  of  the  Gorton 
Looal  Board,  whioh  was  duly  incorporated  pursuant  to 
the  Public  Health  Acts.  The  by-laws  of  the  local  board 
were  made  onder  the  powers  conferred  by  the  Looal 
Government  Act  1858,  and  bad  been  duly  certified  and 
approved  puranant-to  the  provisions  thereof. 

One  of  the  by-laws  (No.  26)  provided  that  **  No  new 
houses  shall  be  occupied  until  the  house  drainage  has 
been  made  and  completed,  nor  until  such  house  has  been 
certified  by  the  looal  board  or  their  officer  authorised  to 
give  such  certificate  after  examination  to  be  in  every 
respect  fit  for  human  habitation  in  his  or  their  opinion  "  ; 
and  by  another  by-law  a  penalty  was  imposed  for  breach 
of  the  by-laws. 

The  12th  by-law  contained  an  exception  as  follows : 
"  The  following  buildings  and  works  shall  be  exempt 
from  the  operation  of  these  by-laws :  common  gaols, 
prisons,  houses  of  correction,  and  places  of  confinement 
connected  therewith,  and  other  public  buildings  belong- 
ing .to  justices  of  the  ptaoe." 

In  the  year  1886  the  Prison  Commissioners  decided 
to  erect  two  blocks  of  houses  with  other  buildings  and 
appurtenances  on  the  triangular  plot  of  land  capable  of 
being  used  as  twenty  separate  dwellings.  Such  houses 
were  intended  for  and  were  used  as  officers*  quarters  for 
the  use  of  tlie  prison,  and  were  occupied  by  prison  officers. 
No  plans  had  been  submitted  to  the  local  board  of  these 
officers'  quarters  before  the  erection.  After  their 
erection  the  looal  board  appUed  to  the  governor  of  the 
prison  to  inspect  the  officers'  quarters  for  the  purpose  of 
asoertsining  if  they  were  fit  for  habitation  pursuant  to 
the  26th  by-law.  No  inspection  of  these  quarters  by 
the  looal  board  had  been  made  or  permitted  to  be  made 
by  the  governor  or  the  Prison  Commisaioners.  Eaoh 
and  all  of  them  had  refused  to  give  such  permission,  and 
denied  the  right  of  the  local  board  to  require  compliance 
on  their  part  with  its  by-laws.  [The  position  of  these 
quarters  in  relation  to  the  prison  waa  then  described  in 
ike  case.]  Bent  was  paid  by  the  officers  occupying  the 
quarters,  but  the  amount  thereof  was  sometimes  fixed 
with  reference  to  the  amount  of  salary  received.  The 
officers  for  whom  quarters  were  provided  in  these  houses 
were  required  by  the  Prison  Commissioners  to  reside 
there  for  the  better  discharge  of  their  official  duties. 

The  local  board  took  proceedings  against  and  sum- 
moned the  Prison  Commissioners  for  having  erected 
these  houses  or  buildings  before  obtaining  a  certificate 
from  the  local  board,  as  required  by  the  26th  by-law. 

The  magistrate  held  that  the  Prison  Commissioners 
were  officers  under  the  direct  control  and  acting  by  the 
authority  of  the  Secretary  of  State,  who  represented 
the  Crown,  and  that  the  triangular  plot  of  land  was 
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those  which  we  had  before  U8  in  the  caae  of 
Homsey  Urban  Council  y.  Sennell  {ubi  sup.),  and 
I  think  that  they  are  a  very  valnable  contribution 

Tested  or  deemed  to  be  yeated  in  the  oommisBioners  for 
the  pnrposefl  of  the  Orovrn,  and  that,  as  the  Crown  was 
not  named  in  the  Pnblio  Health  Acts,  the  by-laws  of 
the  local  board  did  not  apply.  He  also  foond  that  the 
triang^ar  plot  and  the  baildisgs  erected  on  it  formed 
part  of  the  prison  within  the  meaning  of  the  Prison  Act 
1865,  and  of  the  12th  of  the  by-laws,  and  he  accordingly 
dismissed  the  summons. 

The  qneetions  for  the  opinion  of  the  court  were  (1) 
whether  there  was  eyidenoe  that  the  triangular  plot ' 
and  the  buildings  thereon  formed  part  of  the  prison  as 
defined  by  the  Prison  Act  1865,  s.  4,  and  the  Prison  Act 
1877,  s.  60 ;  (2)  whether,  the  land  and  buildings  being 
Tested  in  the  Prison  Commissioners  for  the  use  of  the 
Secretary  of  State  for  public  prison  purposes,  the  by- 
laws were  applicable  thereto ;  and  (3)  whether  under 
the  droumstancee  above  set  forth  penalties  for  breach 
of  the  by-laws  could  be  enforced  against  the  Prison 
Commissioners. 

Charles,  Q.C.  and  Heywood  for  the  appellants. 

The  Attorriey'G&neral  (Sir  Bichard  E.  Webster,  Q.C.) 
and  R,  8.  Wright  for  the  respondents. 

The  parts  of  the  judgments  dealing  with  the  question 
whether  the  plot  of  land  and  the  buildings  thereon 
formed  part  of  the  prison  are  omitted. 

Day,  J. — This  is  an  appeal  from  a  decision  of  the 
magistrate  at  Manchester,  who  held,  upon  a  summons 
taken  out  by  the  Gorton  Local  Board  against  the  Prison 
Commissioners,  that  the  Prison  Commissioners  were  not 
liable  to  a  penalty  by  reason  of  their  haying  erected 
certain  buildings  for  the  purposes  of  habitation  without 
a  certificate  from  the  officer  of  the  local  authority  at 
Gorton.  The  question  which  is  raised  upon  this  appeal 
is,  first  of  all,  whether  these  buildings,  these  houees, 
are  a  prison  or  part  of  the  prison,  and  therefore  within  the 
exception  provided  by  No.  12  of  these  local  by-laws.  And, 
secondly,  it  has  been  argued  before  us  that,  whether  these 
buildings  oonstitute  a  prison  or  not,  they  are  not  within 
the  jurisdiction,  if  I  might  so  say,  of  the  local  authority, 
and  are  not  even  within  the  scope  of  these  by*laws, 
because  they  are  not  within  the  provisions  of  the  Public 
Health  Act,  or  within  the  competence,  therefore,  of  the  local 
ooard  under  its  by  -laws.  The  first  question  which  has  been 
argued,  and  the  one  which  I  will  deal  with  first,  is  whether 
these  houses  oonstitute  a  prison  or  a  portion  of  a  prison. 
[His  Lordship  held  upon  this  point  that  the  houses  were 
in  no  sense  part  of  the  prison  within  the  meaning  of  the 
by-laws;  and  after  stating  that  he  was  merely  con- 
sidering the  word  ''  prison "  within  the  meaning  of 
theee  by-laws,  said;  *^I  am  clearly  of  opinion  that, 
having  regard  to  the  situation  of  these  houses,  and  the 
use  that  is  made  of  these  houses,  and  the  object  of  the 
houses,  they  cannot  be  in  any  sense  said  to  be  a  prison 
or  part  of  a  prison."]  So  far  on  that  point  my  decision 
would  be  in  favour  of  the  local  authority,  and,  if  the 
matter  rested  there,  I  should  be  of  opinion  that  the 
magii»trate  bad  arrived  at  a  wrong  decision,  and  that  his 
decision  ought  to  be  reversed.  But  upon  the  other 
point  I  entertain  a  different  opinion ;  I  entertain  the 
bame  opinion  that  was  entertained  by  the  magistrate 
in  reference  to  what  was  argued  before  him.  1  am  clear 
that,  having  regard  to  this  seooad  point,  the  decision 
of  the  magistrate  must  be  upheld.  It  is  clear  to  my 
mind  that  this  is  State  property.  It  is  property  belonging 
to  the  State,  and  it  is  property,  therefore,  in  my  judg- 
ment, over  which  the  local  authority  can  have  no  control 
whatever.  It  is  property  provided  by  the  Crown,  if  I  may 
use  that  expression,  for  the  purpoees  of  the  Crown,  and  it 
is  occupied  by  the  servants  of  the  Crown,  and,  in  my 
judgment,  that  properlgr  is  to  be  entirely  under  the 
control  of  the  Crown,  and  is  not  to  be  controlled  by 


to  the  law  on  this  matter,  if  it  be  not  considered  to 
be  sufficiently  plain.  Therefore^  upon  the  general 
question  of  what  statutes  do  and  what  do  not 

local  authority.  There  is  oertainly  in  the  Public  Health 
Act  no  express  mention  of  the  Crown,  so  as  to  bind  the 
Crown ;  and  there  is  certainly  no  necessary  impUoation 
that  the  Crown  itself  is  to  be  bound.  In  the  abeenee 
of  express  words  the  Crown  is  not  to  be  bound,  nor  ii 
the  property  of  the  Crown  to  be  affected  except  by 
necessary  implication.  There  are  many  oases  in  which 
such  implication  does  necessarily  arise,  because  other- 
wise the  legislation  would  be  unmeaning ;  and  to  give 
it  meaning  you  are  obliged  to  consider  that  it  is  intended 
to  apply  to  the  Crown.  That  is  what  I  understand  by 
*'  necessary  implication  "  Here  the  Crown  is  not  men- 
tioned, and  no  necessary  implication  of  any  sort  or 
kind  arises;  and  it  is  clear  that  the  Crown,  by  its 
officials,  is  quite  competent  to  provide  for  the  sanitary 
condition  of  these  houses.  It  is  quite  competent  to 
do  all  that  it  thinks  fit  in  the  matter,  and  the  Stats 
is  not  to  be  controlled — that  is,  to  my  mind,  a  matter 
of  the  greatest  public  interest  —  in  the  diopositioa 
of  the  property  intrusted  to  the  State  for  State  man 
agement  by  any  local  authority  whatever.  I  am 
clearly  of  opinion  that  on  this  second  gromid  the 
decision  of  the  magistrate  must  be  upheld,  and  the 
appeal  dismissed. 

Wills,  J. — I  am   of  the  same  opinion.     I  do  not 
think   that  this  building  is  part  of  the  priaon.     [His 
Lordship  dealt  with  that  point,  and  proceeded :]     Bat 
then  comes  a  far  more  important  and  far  more  serious 
question — namely,  whether  the  by-laws  were  intended  to 
apply  ^t  all  to  property  held  for  public  purposes  in  the 
manner  and  under  the  oiroumstanoes  under  which  this 
property  is  held,  whether  by  the  Secretary  of  State  or 
by  the  Prison  Commissioners.     I  leave  that  ambiguous 
purposely,  because,  notwithstanding  Mr.  Wright's  very 
definite  statement  that  they  are  vested  in  the  Prison 
Commissioners,  there  seems  to  me  to  be  room  for  oon- 
siderable  doubt  upon  that  matter,  if  it  were  material. 
Bat  in  my  judgment  it  is  not  material.    One  has  to  look 
at  the  substance  of  the  thing ;  and,  whether  the  legal 
estate   be    in    the    Prison    Commissioners    or    in   the 
Secretary  of    State,  lb  is  clear  that  this  is  property 
of  the  Crown  in   the  sense  in  which  that  expression 
has  always  been  used    when   questions    of    this    kmd 
arise  as  to  rateability  of  property,  or  as  to  other  inci- 
dents and  burdens  upon  property  in  respect  of  which 
the  Crown  may  claim  exemption  because  it  is  the  Croim. 
And  it  seems  to  me  clear  that  it  is  property  which  is 
held  by  either  the  Secretary  of  State  or  the  Prison 
Commissioners  as  State  property,  and  in  that  sense  it  ia 
Crown  property.    It  is  property  held  and  administered 
by  the  Crown  for  the  service  of  the  public.    In  my 
judgment,  however  anxious  one  may  naturally  be,  and 
onght  to  be,  to  confine  the  application  of  the  prerogative 
within  ite  legitimate  limits,  it  seems  to  me  that  it  is 
clear,  from  authority  and  from   principles   wfaicti  are 
established  beyond  all  cavil  and  dispute,  that  the  Crown 
is  not  bound,  unless  it  is  expressly  or   by   necessary 
implication,  named;  and,  of  coarse,  necessary  implioa- 
tion  is  exactly  the  same  thing  as  being  expressly  named, 
except  in  the  mode  of  expression.    It  comes  to  the  same 
thing  and  effects  the  same  end  as  the  express  mention  of 
the  Crown.    How  can  it  be  said  here  that  there  is  a 
necessary  implication  of  the  Crown  being  bound  ?    It  is 
not  necessary,  as  it  seems  to  me,if or  the  very  purpoees  of 
the  public  health  and  public  good,  which  are  intended 
to  be  served  by  the  Pablic  Health  Act,  that  this  joris- 
diction  should  be  vested  in  the  local  board.    In  the  year 
1865  substantially  the  same  legislation  with  regard  to 
the  poesibiUty  of  the  enactment  of  by-laws  by  looal 
boards  was  in  existence,  and  in  the  year  1865  was  psssed 
this  Prison  Act,  which  enacts,  amongst  other  things,  by 
sect.  26,  that  the  Secretary  of  State  "  may  approve  of 
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bind  the  Crown,  I  do  nut  wish  to  add  anything. 
I  do  not  overlook  that  which  I  ventured  to  refer 
to  in  that  case,  that  there  may  be  general  pro- 

the  phuiB  flnbmitted  to  him  with  or  without  modifioa- 
tion,  or  may  disapproTO  of  the  same."    And  there  is  no 
doubt  that  the  sabjeot-matter  to  vrhich  these  plans  may 
relate  is  large  enough  to  cover  such  buildings  as  these. 
There  is,  therefore,  a  great,  high,  and  responsible  officer 
of  State  in  whom  is  vested  the  discretion  of  approving 
or  disapproving  of  such  plans,  and  in  whom  was  vested 
that  discretion  at  a  time  when  these  by-laws,  and  many 
other  by-laws  of  a  similar  character,  must  have  been 
in  foroe  nnder  the  Local  Government  Act  of  1858.    Can 
anybody  suppose  that  it  was  intended  that  the  approval 
of   the  Secretary  of    State  should   not   be  effectual, 
and   that    because    the   locus    in    qvi,Q    was    situated 
within    the    area    of    the    jurisdiction    of    a    local 
board,    although    the    Secretary   of    State    approved 
the  plans,  the    plans   which  he   approved  of    should 
not   be    followed    out.     It    seems    to    me  something 
like  an  absurdity  to  suppose  such  a  thing,  and  there  is 
certainly  as  much  reason  in  supposing  that  the  Legisla- 
ture would  give  credit  to  the  Secretary  of  State  that  he 
would  do  his  duty  and  would  see  that  the  great  interests 
of  the  health  of  the  public  were  regarded  as  in  supposing 
that  the  local  board  in  each  district  would  do  its  duty. 
The  protection  of  the  public  is  as  complete  and  aa 
efteotnal  under    the    approval    or  disapproval    of   the 
Secretary  of  State  as  it  would  be  under  the  approval  or 
disapproval  of  the  local  board.    That  was  the  state  of 
things  down  to  1875.  In  1875  the  present  Public  Health 
Act  was  passed,  and  that  repealed  all  the  prior  legisla- 
tion.   It  may  be  true  that  legislation  took,  in  a  certain 
sense,  a  fresh  departure  in  point  of  form  from   that 
period ;  but  can  anybody,  who  is  familiar  with  the  course 
of  legislation  and  the  history  of  these  Public  Health 
Acts,  suppose  that,  simply  because  the  Act  of  1875  is 
subsequent  to  the  Prison  Act  of  1865,  it  was  intended 
that  there  should  be  any  change  wrought  in  the  effect 
of  legislation  in  this  respect  P  It  seems  to  ma  to  be  quite 
impossible,  and  it  seems  to  me  that  the  Public  Health 
Act  of  1875  leaves  untouched  this  prior  legislation  ap- 
plicable to  prisons  in  general ;  and  although  this  place 
was  not  popularly  a  prison,  yet  it  certainly  was,  under 
the  Prison  Act  of  1865,  a  prison  subject  to  the  provi- 
sions of  that  Aot ;  and  it  seems  to  me  that  it  is  impos- 
sible to  suppose  ^at  it  was  intended  to  take  away  from 
the  Seoretary  of  State  that  jurisdiction  which  he  had 
before,  finally  and  authoritatively  and  effectually,  to 
approve,  if  he  ohoee,  of  the  plans  which  were  to  be 
fubmitted  to  him.    It  is  suggested  by  Mr.  Charles,  and 
one  was  naturally  struck  with  the  argument  at  first,  that 
we  find  a  particular  saving  clause  with  regard  to  some 
portion  of  the  rights  of  the  Crown  in  sect.  327  of  the 
Public  Health  Act,  and  therefore  that  it  may  be  presumed 
that  all  other  exceptions  of  the  Crown  were  intended  to 
be  done  away  with  and  to  be  given  up.    I  think  that 
when  one  comes  to  look  at  the  nature  of  the  Public 
Health  Act  generally,  and  especially  when  one  has  regard 
to  the  considerations  which  I  have  already  dealt  with 
with  regard  to  specific  matters  and  the  fact  of  an  ap- 
proval being  already  vested  in  the  Secretary  of  State 
under  exactly   similar  legislation,  it  is  impossible   to 
ssppoee  that  the  saving  clause,  although    limited  as 
it  is,   was  meant  to  give  up  everything  else.      It  is 
always  a  question  of   circumstances,  and  it  is  often 
a  queationnot  quite  free  from  difficulty,  whether  a  par- 
tioular  clause  is  put  either  in  an  Act  of  Parliament  or  in 
any  other  instrument  ex  majori  cauteldf  or  whether  it  is 
put  in  for  the  purpose  of  limiting  the  application  of  its 
provisions,  which  otherwise  might  be  supposed  to  extend 
beyond  its  own  limits.    It  is  seldom  easy  to  say  without 
a  good  deal  of  consideration  which  class  of  interpreta- 
tion ought  to  be  put  upon  it.    It  seems  to  me  that, 
luoking  at  the  very  great  alteration  which  would  be 
made  in  the  status  of  Crown  property  all  over  the 


visions  of  a  public  character  which  may  bind  the 
Crown,  and  the  point,  if  any  point  of  difiicolty 
arises  in  this  case,  is  that  which  counsel  for  the 
respondent    has   contended    for  —  namely,    that 
sect.  4  of  this  Act,  being  a  section  which  prohibits 
the  use  of  a  locomotive  upon  a  road  in  certain 
cases  above  two  miles  an  hour,  must  be  held  to  be 
of  that  class  of  section  which  wa3  enacted  for  the 
public  safety,  and  therefore,  the  object  of  the  Act 
being  to  protect  the  public,  on  those  principles 
to  which  he  has  referred,  the  section  ought  to  be 
held  to  bind  the  Crown.    Without  in  any  way 
throwing  the  least  doubt  upon  what  I  have  said, 
or  have  endeavoured  to  repeat,  I  cannot  myself 
regard  such  a  section  as  this  as  coming  within 
that  category.    If  I  compare  it  with  the  provision 
which  was  the  subject  of  consideration  in  the  case 
of  Gorton  Local  Board  of  Health  v.  Prison  Com- 
miasioners  (see  note)^  this  section  seems  to  be  far 
less  of  that  character  of  section  than  the  one 
then    under   consideration  —  namely,    that   the 
building  should  not    be    used    unless   properly 
inspected  by  a  sanitary  authority.    To  my  mind, 
it  is  quite  obvious,  when  you  are  dealing  with  a 
statute  which  gives  power  to  a  local  authority  to 
make  by-laws  and  regulations,  and  which  limits 
the  speed  of  these  locomotives  to  two  miles  an 
hour,  there  are  many  considerations,  besides  the 
paramount  importance  of   public   safety,  which 
mipht  make  it  a  proper  thing  for  such  a  regu- 
lation to  be  passed  and  such  an  enactment  to  be 
made  under  ordinary  circumstances.    Speaking 
for   myself,    I    do    not  think    that,   looKing  at 
the  language  of  that  section  and  its  objects  and 
at  the  power  the  local  authorities  have  to  vary 
it,  it  can  said  to  be   a  general  enactment  of 
the  character  to  which  counsel  for  the   respon- 
dent referred.    That  b^g  so,  what  are  the  facts 
in  this  particular  case?     The  magistrates  have 
found  that   "The  locomotive   as  driven  by  the 
appellant  as  aforesaid  was  the  property  of  His 
Majesty,  and  the  appellant  was  so  driving  the 
said  locomotive  in  the  course  of  his  duty  as  such 
servant " — that  was  as  an  authorised  driver — "  and 
in    accordance    with    the    instructions   of    his 
superior  ofiicer."    I  wish  myself  to  emphasise 
that  which  has  been  pointed  out  by  the  learned 
Solicitor- General  in  his  argument,  that  no  ques- 
tion arises  here  of  nuisance,  or  of  anything  done 
which  was  unnecessary,  or  of  an  individual  act 
by  the  driver  apart  from  the  performance  of  his 
duty  as  a  servant  of  the  Crown,  using  the  pro- 
perty of  the  Crown  and  under  the  directions  of 
the  Crown.      Therefore  what    I    may  call  the 
personal  element  of  what  a  man  may  be  charged 
with,  either  civilly  or  criminally,  in  consequence 

kingdom,  if  we  were  to  hold  that  this  exception  of  the 
rights  of  the  Crown  was  intended  to  give  up  everything 
else,  it  cannot  be  supposed  that  that  really  was  the 
intention.  I  think  that  that  clause  was  put  in  simply 
ex  ahundanti  cautelA,  and  not  in  order  to  express  that 
that  was  the  sole  common-law  right  of  the  Crown  which 
would  be  preserved.  For  these  reasons  it  does  not 
become  necessary  to  express  any  opinion  as  to  whether 
the  Prison  Commissioners  or  the  Secretary  of  State 
would  be  formally  the  proper  persons  to  bring  before  the 
magistrates,  if  there  were  anybody  to  be  brought  before 
the  magistrates,  because  I  am  of  opinion  that  these  pro- 
ceedings cannot  in  any  shape  succeed  against  the  Crown, 
or  against  the  Prison  Commissioners,  or  against  anybody 
concerned  in  this  matter. 

Judgment  for  the  respondents. 


3id 


MAGISTRATES'   CASES. 


— — -— ■^-..^.. 


K.B.  Div.] 


CooPBB  (app.)  V.  Hawkins  (reap.). 


[K.B.  DiT. 


of  his  097I1  oondnct,  cannot  be  justly  and  pro- 
perly raised  in  this  case;  and  in  fact  counsel 
for  the  respondent  does  not  so  contend.  He 
does  contend  that  in  order  to  justify  the  con- 
viotion  thei*e  must  be  a  prohibition  against  the 
use  in  this  particular  place  by  anybody,  including 
the  Grown  authorities,  of  a  locomotive  belonging 
to  the  Grown  at  a  speed  above  two  miles  an  hour. 
If  that  is  the  proposition,  I  think  that  this  statute 
is  not  one  which  oinds  the  Grown,  and  that  in  a 
case  which  negatives  any  suggestion  of  individual 
conduct  constituting  the  offence,  which  comes 
before  us  solely  with  reference  to  the  use  of  a 
Grown  locomotive  by  a  Grown  servant  in  the  per- 
formance of  military  duties  as  being  a  breach  of 
the  statute,  we  ought  to  hold  that  this  section 
does  not  prohibit  that  act,  and  does  not  bind  the 
Grown  in  that  sense.  It  is  perfectly  obvious  that 
there  must  be  many  occasions  when,  in  the  per- 
formance of  military  duties,  it  would  be  absolutely 
necessary  for  locomotives  belonging  to  the  Grown 
to  be  driven  at  a  greater  speed  than  two  miles 
an  hour.  I  mention  that^  not  for  the  purpose  of 
enforcing  the  argument,  but  for  the  purpose  of 
pointing  out  that  there  is  no  general  principle 
why  such  a  section,  so  worded  and  giving  such 
powers  as  it  does,  should  be  held  to  bind  the 
Grown.  I  am  therefore  of  opinion  that  this 
appeal  ought  to  be  allowed,  and  this  conviction 
quashed. 

Wills,  J. — I  am  entirely  of  the  same  opinion. 
I  cannot  help  thinking  that  the  fact  that  the 
section  would,  at  the  wul  of  the  local  authorities, 
subject  the  persons  who  are  engai^ed  in  the  per- 
formance of  duties  of  this  kind  to  liabilities 
which  at  the  time  this  Act  was  passed  could  not 
be  known  or  foreseen  is  a  strong  argument  against 
the  supposition  that  the  Grown  consented  before- 
hand to  allow  itself  to  be  bound  by  an  Act  of 
Parliament  which  provided  for  by-laws  which 
might  afterwards  be  imposed  by  local  authorities. 
I  do  not  know  that  there  is  any  decision  on  that 
point.  I  rather  think  thei*e  is  not.  I  know  that 
in  a  case  relating  to  a  factory  the  question  has 
arisen  from  time  to  time ;  and  I  happen  to  know 
that  some  years  ago  the  London  Gounty  Gouncil 
wanted  to  apply  their  by-laws  as  to  streets  to  the 
buildings  which  had  been  built  on  the  Ghelsea 
Hospital  property,  and  the  Grown  objected  and 
said  it  was  not  bound  by  by-laws  of  that  kind, 
and  I  know  that  the  London  Gounty  Gouncil  gave 
way.  Therefore  the  question  is  one  which  has 
arisen  and  as  to  which  it  seems  to  me  that  the 
fact  of  there  being  a  power  for  a  local  authority 
to  make  by-laws  is  a  strong  argument,  though  I 
do  not  say  it  is  a  conclusive  argument  as  there 
may  be  other  considerations  which  outweigh  it, 
against  holding  that  the  Grown  is  bound  by  the 
section  which  contains  such  provisions.  Then  I 
agree  with  my  Lord  that  this  is  not  one  of  those 
enactments  of  paramount  importance  to  public 
safety  which  require  that  a  great  public  depart- 
ment should  be  responsible  if  its  servants,  in  the 
performance  of  their  duty  and  acting  under 
orders,  should  exceed  the  rate  of  speed  which  is 
provided  for.  I  cannot  help  thinking  that  many 
of  the  considerations  which  were  relied  upon  in 
the  judgments  of  my  brother  Day  and  myself  in 
the  case  cited  of  Oorton  Local  Board  of  Health  v. 
Prison  Commissioners  {ubi  sup.)  are  quite  correct 
in  principle  and  are  founded  upon  very  sound 
reasons.     I    think   that   they  apply  here,  and 


apply,  it  seems  to    me,  with  rather  more  thim 
usual    force,    because    this  is  an   Act  of   Far* 
liament  which,  if  it  binds  the  Grown,  must  bind 
all  the  great  departments   of  State,    no  matier 
what  they   are,    and  therefore    must  bind  the 
military  department.    Now,  the  military  depart* 
ment  is  of  that  character  that  to  have  this  kmd 
of  interference  with  it  might  hamper  exoeedmglj 
the  services  of  that  portion  of  the  army  which 
was    then  required.      Occasionally  soldiers  are 
required  not  to  perform  in  one  sense  military 
duties,  although  under  military  command,  bat  to 
perform  civilian  duties  and  to  act  as  good  citizeiu 
in  helping  to  put  down  disturbances  and  to  ke^ 
the  peace.     Under  such  circumstances  there  may 
be  a  very  paramount  necessity  for  great  speed 
being  used  in  the  conveyance  of  materials  and  of 
what  is  wanted  for  the  performance  of  the  duties 
which  they  are  ordered  to  undertake  in  order 
simply  to  preserve  the  public  peace.    An  army 
cannot  exist,  at  least  for  any  useful  purpose, 
without  there    being  an    opportunity  for  man- 
(Buvring  and  practising,  which  could  not  be  carried 
out  on  any  large  scale  if  regulations  of  this  kind 
were  to  be  enforced,  and  to  hamper  them  at  e?6ry 
turn  in  the  performance  of  their  duty.    It  seems 
to  me,  therefore,  that  this  is  not  an  enactment 
which  ought  to  be  held  to  bind  the  Grown.  That^ 
however,  does   not  exhaust  the  case,  because  it 
might  perfectly  well  be  that  the  Grown  is  not 
bound  by  it,  and  that  the  man  is  driving  an  engine 
which  belongs  to  the  Grown  and  to  nobody  else, 
and  yet  the  act  of  over-driving  might  be  his  own 
personal  act.    It  might  be  uuder  such  circom- 
stances,  as  my  brother  Ghannell  buggested,  of  the 
man  being  drunk  or  being  under  circnmstanoei 
in  which    he   certainly   was    not    performing  a 
public  duty  and  was  not  acting  in  accordance  with 
superior  orders ;  but  in  this  case  certainly  that 
does  not  arise.     When  I  read  the  paragraph  of 
the  case,  I  certainly  understood,  and  I  see  no 
reason  to  depart  from  that  understanding  now, 
that  it  states  that  the  excess  of  speed  was  in 
conformity  with  orders.  It  may  be  that  they  were 
not  orders  specifically  to  go   more  than  three 
miles  an  hour,  but  he  was  told,  as  I  read  it,  that 
the  coal  was  to  be  conveyed  by  nightfall  to  a 
particular  place,  and,  as  I  understand  the  para- 
graph to  mean,  or  else  there  is  no  meaning  in  it,|it 
was  necessary  in  order  that  that  should  oe  done 
that  he  should  go  at  a  pace  which  exceeded  the 
limits  imposed  by  the  section.    If  so,  this  is  a 
case,  beyond  all  doubt,  in  which  the  act  of  the 
man  is  the  act  of  the  Grown.    If  so,  there  cannot 
be  any  question,  assuming  we  are  right  in  holding 
that  this  section  does  not  bind  the  Grown,  that 
the  conviction  was  wrong. 

Ghannell,  J. — ^I  am  of  the  same  opinion,  and 

have  nothing  to  add.  Conmction  quashed. 

Solicitor  for  the  appellant,  The  SolicOor  io  (he 
Treasury, 

Solicitors  for  the  respondent.  Bobbins,  BiUing, 
and  Co.,  for  Henry  Barber,  Winchester. 
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July  3,  9,  and  17,  1903. 

(Before  Lord  Alybbstonb,  G.J.,  Wills  and 

Channbll,  JJ.) 

Bbx  v.  Pabkb.  (a) 

Cimtempt  of  ecwri — Fuhlioaiion  of  matter  tending 
to  Tprejvdice  fair  trial — Prisoner  charged  with 
indxetable  offence  triable  only  at  assizes — Pro- 
ceedings pending  before  petty  sessions  court — 
PublicatCon  while  proceedings  are  still  pending 
in  petty  sessions — Jwrisdiction  of  High  Court  to 
punish  for  contempt. 

The  High  Court  hcts  jurisdiction  to  punish  for  con- 
tempt of  court  in  respect  of  the  publication  in  a 
newspaper  of  comments  tending  to  prejudice  the 
fair  trial  of  a  person  who  at  the  time  of  such  pub- 
lication is  on  remand  before  a  petty  sessions  court 
charged  with  an  indictahle  offence  which  coidd 
only  he  tried  at  the  assize  cowrt^  although  at  the 
time  of  the  publication  of  such  unfair  comments 
the  person  charged  has  not  been  committed  for 
triat  to  the  cusise  court,  but  is  still  on  remand 
before  the  petty  sessions  court. 

Bulb  calling  on  the  defendant,  Ernest  Parke, 
the  editor  of  the  Star  newspaper,  to  show  oaase 
why  he  should  not  he  committed  for  contempt  of 
eomt  in  pnhUshing  in  the  Star  newspaper  certain 
matters  which  might  tend  to  prejadioe  the  fair 
trial  of  one  S.  H.  Dongal  for  forgery,  for  which 
Bongal  was  then  under  remand  by  the  justices  of 
Saffron  Walden. 

On  the  18th  March  1903  Dougal  was  arrested 
on  the  charge  of  foreery,  and  on  the  19th  March 
he  was  brought  b^ore  the  justices  of  Saffron 
Walden  petty  sessions  charged  with  that  crime, 
and  he  was  then  remanded  without  any  evidence 
being  taken.  On  the  2nd  April  he  was  again 
brought  up,  and  after  some  evidence  had  been 
taken  he  was  remanded  till  the  8Ui  April. 

Articles  appeared  in  the  Star  newspaper,  of 
which  the  defendant  was  the  editor,  in  seven 
issues  of  that  paper — namely,  on  the  19th,  20th, 
21at,  23rd,  24th,  26th,  and  27th  March— seriously 
reflecting  on  the  character  of  Dougal,  and  tending 
to  prejudice  him  upon  his  trial  on  the  above 
charge. 

At  the  time  these  articles  were  written  Dougal 
was  still  under  remand  before  the  petty  sessions 
court  at  Saffron  Walden,  and  he  had  not  been 
returned  for  trial  upon  that  charge  or  on  any 
other  charge ;  but  as  the  charge  was  one  of 
forgery,  and  as  it  could  therefore  not  be  tried  in 
any  court  except  the  assize  court  for  the  county 
of  £s8ex,  it  was  certain  that  if  he  were  committed 
for  trial  upon  that  charge  the  committal  would 
have  to  be  to  the  assizes  for  the  county  of  Essex. 

A  rule  was  on  the  7th  April  obtained  in  the 
High  Court  at  the  instance  of  Dougal,  calling 
upon  the  defendant  Parke  to  show  cause  why  a 
writ  of  attachment  should  not  be  issued  against 
him  for  contempt  of  court  in  publishing  in  his 
newspaper  the  above  statements,  which,  it  was 
alleged,  were  calculated  to  prejudice  the  fair  trial 
of  the  case. 

After  subsequent  hearings  Dougal  was  com- 
mitted for  trial  to  the  assizes  for  the  county  of 
Essex  on  charaes  of  forgery  and  murder,  and 
tme  bills  were  found  against  him  on  both  charges. 
He  was  at  the  assizes  tried  on  the  charge  of 
murder,     was    convicted,    and    was    afterwards 

(a)  B«port8d  by  W.  W.  Orr,  Esq.,  BarriBtexvat.Law.  i 


executed.  He  was  not  put  on  trial  in  respect  of 
the  forgery,  as  that  charge  was  not  proceeded  with 
after  his  conviction  for  murder. 

In  an  affidavit  filed  by  the  defendant  he  stated 
that  he  was  the  editor  of  the  newspaper,  but  that 
he  had  no  knowledge  of  the  publication  of  the 
articles  in  question,  that  he  was  not  the  author 
of  them,  and  did  not  know  that  they  had  been 
written  or  that  they  were  going  to  be  published. 

Danckwerts,  K.O.  (C  W,  Mathews  with  him) 
for  the  defendant,  showed  cause. — This  court  has 
no  jurisdiction  whatever  to  punish  for  contempt 
of  court  in  this  case,  on  the  ground  that  no  con- 
tempt of  this  court  has  been  committed.  There 
may  have  been  a  contempt  of  some  other  court, 
but  there  has  been  no  contempt  of  this  court; 
and  this  court  cannot  punish  for  contempt  of  any 
court  other  than  itself.  An  indictment  may  in 
certain  cases  lie  for  unlawfully  attemptinfi^  to 
pervert  the  course  of  justice  by  publishing 
articles  affecting  the  conduct  of  persons  uader 
trial  for  a  felony  : 

Rem  ▼.  Tibhits,  20  Mag.  Cm.  342 ;  85  L.  T.  Bep.  521 ; 
(1902)  1  K.  B.  77. 

That  does  not  affect  the  present  question,  which 
is,  whether  this  matter  can  be  dealt  with  sum- 
marily as  for  contempt  of  court.  The  Court  of 
King  s  Bench  never  interposes  to  punish  a  con- 
tempt of  the  inferior  juriscuction  of  justices : 

Bex  V.  Burchett,  1  Str.  567. 

In  Be  an  Application  for  an  Attachment  for  Con- 
tempt of  Court  (2  Times  L.  Bep.  351)  it  was  held 
by  Lord  Coleridge,  C.J.  and  Hawkins,  J.  that 
this  court  had  no  jurisdiction  to  punish  for  con- 
tempt of  court  in  respect  of  proceedings  then 
pending  before  the  chief  magistrate  at  Bow-street 
police-court.  Lord  Coleridge  asked  how  this  was 
a  contempt  of  court,  and  in  giving  judgment  he 
said  that  the  court  had  in  fact  no  power  to  grant 
the  application;  and  in  Cook  v.  Cook  (2  Times 
L.  Hep.  10)  it  was  held  that  a  judge  of  the 
Queen's  Bench  Division  had  no  jurisdiction  to 
order  a  writ  of  attachment  in  respect  of  the  dis- 
obedience to  an  order  made  in  the  Divorce 
Division.  So,  in  Gordon  v.  Jones  (Times, 
23rd  Dec.  1895),  an  attempt  was  made  in  this 
court  to  commit  for  contempt  of  the  Central 
Criminal  Court ;  there  the  objection  was  taken  that 
this  court  had  no  jurisdiction  to  commit  for  con- 
tempt of  court  in  respect  of  a  trial  in  the  Central 
Criminal  Court,  and  the  court  (Wills  and  Wright, 
JJ.)  held  that  the  application  was  misconceived, 
and  dismissed  it.  By  sects.  16  and  29  of  the 
Judicature  Act  1873  the  Courts  of  Assize  and 
the  Central  Criminal  Court  became  branches  of 
the  High  Court,  and  as  it  was  held  in  Gordon  v. 
Jones  (ubi  sup.)  that  this  court  had  no  power  to 
punish  for  a  contempt  in  the  Central  Criminal 
Court,  so  by  the  same  reasoning  it  would  have  no 

?ower  to  punish  for  contempt  of  an  assize  court, 
'he  assize  court  is  a  branch  of  the  High  Court, 
and  even  if  the  assize  court  had  then  been  sitting 
and  this  case  had  been  before  it,  this  court 
would  have  no  jurisdiction,  as  one  branch  of 
the  High  Court  cannot  punish  for  a  contempt 
committed  in  another  branch : 

Cook  V.  Cook  {ubi  sup,). 

The  question  as  to  the  Old  Bailey  was  first  con- 
sidered in  1821  in  Rex  v.  Clement  (4  B.  &  A  218, 
and,  at  a  later  stage,  11  Price,  68),  in  which 
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report  the  comuiission  is  set  oat,  and  it  appears 
that  then  the  Old  Bailey  sat  as  a  commission  for 
Middlesex  only.  There  it  was  said  that  the  con- 
tempt must  be  a  contempt  while  the  court  is 
sitting  and  the  canse  pending.  Holroyd.  J.  says 
(4  B.  &  A.,  at  p.  232) :  "  The  object  for  which  the 
order  was  made  was  clearly  one  within  their 
jurisdiction — namely,  the  furtherance  of  justice 
in  proceedings)  then  pending  before  the  court; 
and  it  was  made  to  remain  in  force  so  lons^,  and 
so  long  only,  as  those  proceedings  should  be 
pending  before  them  " ;  and  the  whole  court  con- 
curred. The  Central  Criminal  Court  Act  1834 
(4  &  5  Will.  4,  c.  36)  constituted  the  Central 
Criminal  Court  on  its  present  basis.  The  judges 
sit  under  commissions  of  oyer  and  terminer  and 
general  gaol  delivery,  and  that  brings  them 
within  sects  16  and  29  of  the  Judicature  Act,  and 
makes  that  court  a  branch  of  the  High  Court ; 
and  these  two  sections  together  transfer  to  the 
High  Court  any  jurisdiction  capable  of  being 
exercised  under  commissions  for  gaol  delivery  and 
so  forth.  [He  referred  to  Ex  parte  Fernandez  (4 
L.  T.  Rep.  296, 324 ;  10  C.  B.  N.  S.  3)  as  showing 
that  assize  courts  are  superior  courts.]  There  is 
no  case  to  be  found  in  which  this  court  has 
exercised  the  jurisdiction  to  commit  for  contempt 
of  court  where  the  matter  is  not  jpending  before 
the  court.  [Lord  Alvbestonb,  O.J.  referred  to 
Reg.  V.  Gray  (82  L.  T.  Re^.  634 ;  (1900)  2  Q.  B. 
36),  where  a  person  was  punished  for  contempt  of 
court  in  publishing  libellous  matter  about 
Darling.  J.  while  sitting  as  judge  at  Birmingham 
Assizes.]  There  must  be  a  pending  matter,  and 
here  there  was  no  pending  matter  before  the 
assize  court,  as  Dougal  had  not  then  been  com- 
mitted for  trial  to  the  assizes,  and  no  true  bills 
had  been  found.  The  only  pending  proceeding 
was  in  the  petty  sessions  court.  There  are  two 
other  remedies  equally  efficacious,  criminal  infor- 
mation and  indictment,  and  by  a  criminal  infor- 
mation the  offender  can  be  brought  up  inatanter 
and  punished,  and  a  criminal  information,  and 
not  contempt  of  court,  is  here  the  proper  remedy. 
He  also  referred  to 

Law  of  Libel  Amendment  Aot  1888  (51  A  52  Viot. 
0.64). 

I/ushf  K.O.  (/.  B.  Randolph  with  him)  in  sup- 
port of  the  rule. — There  is  jurisdiction  to  punish 
for  contempt  in  this  case.  The  proposition  in 
opposition  to  this  rule  is  that,  where  a  person  is 
under  remand  before  a  magistrate  in  respect  of  a 
criminal  offence  which  can  only  be  tried  in  this 
court  if  the  person  is  committed  at  all,  it  is  com- 
petent for  newspapers  to  comment  on  the  case, 
however  unfairly,  and  that  until  an  indictment  is 
actually  found  there  is  no  power  to  attach  for 
contempt  of  court.  It  is  submitted  that  tbis 
court,  which  has  been  called  the  sovereign  court, 
has  power  to  commit  in  such  a  case.  This  juris- 
diction has  always  been  held  to  exist  in  this 
country.    See 

Blaokatone,  vol.  4,  c.  20,  on  Sammary  Convictions ; 
Prooeedingfl  by  Attachment,  pp.  295-298,  4th 
edit.,  by  Kerr. 

It  is  a  strong  proposition  to  say  that  this  court, 
which  is  a  sovereign  court,  can  attach  for  irregu- 
larities committed  by  magistrates,  and  yet  is 
powerless  to  attach  for  contempt  of  court  in 
respect  of  unfair  comments  in  newspapers.    It 


is  useless  to  cite  authorities  in  which  jadgee 
have  spoken  of  pending  actions  or  proceeding. 
In  ail  those  cases  those  expressions  are  used  with 
regard  to  bills  actually  f  ou^d  and  not  with  r^ard 
to  such  a  case  as  this,  where  no  bill  had  been 
found.  In  these  cases  when  the  expression 
"  pending  "  is  used,  it  rather  refers  to  and  aooea- 
tuates  the  fact  that  the  matter  having  been  began 
has  not  yet  been  finished,  and^  that  tiierefore  the 
danger  of  interfering  with  justioe  still  exists. 
But  there  is  not  a  single  case  to  be  found  where 
the  courts  have  ever  held  that  no  such  jurisdiction 
exists.  There  is  nothing  in  the  view  taken  by 
Wright,  J.  in  Reg,  v.  A rrMtrona  ( Times,  May  9, 
1894)  which  conflicts  with  this.  Wright,  J.  there 
refers  to  what  Cockbum,  C.J.  said  in  Re  Omlme 
and  WhaUey  (28  L.  T.  Bep.,  at  p.  227 ;  L.  Bep.  9 
Q.  B.  219,  at  p.  227),  namely :  "  It  can  make  no 
difference  in  principle  whether  t^ose  oomments 
are  made  in  writing  or  in  speeches  at  public 
assemblies.  Neither  can  it  make  any  diiferenoe  in 
principle  whether  they  are  made  with  reference  to 
a  trial  actually  commenced  and  going  on,  or  witii 
reference  to  a  trial  which  is  about  to  take  place; 
we  can  have  no  hesitation  in  applying  to  the  one 
the  same  rule  which  we  should  apply  to  the 
other."  So  that  the  Chief  Justice  there  says  that 
the  court  would  apply  the  same  rule  in  respect 
to  a  case  which  was  pending  as  to  one  which  was 
about  to  commence ;  and  tnat  was  approved  of  by 
Wright  and  Collins,  JJ.  in  Beg,  v.  Armstrong 
{uhi  sup,).  In  Reg,  v.  Payne  (74  L.  T.  Bep.  351, 
at  p.  352;  (1896)  1  Q.  B.  577,  at  p.  580)  the 
language  of  Lord  Bussell,  C.J.  shows  that  a 
criminal  proceeding  is  pending  in  this  court  while 
it  is  before  the  magistrate,  wnether  the  accused 
is  under  remand  or  not^  and  he  speaks  of  that  as 
a  pending  proceeding.  It  is  impossible  to  say 
that  a  case  is  not  pending  when  once  a  person  is 
brought  before  the  ma^strate.  It  is  the  fint 
step  to  be  taken,  and  it  is  the  necessary  pre- 
liminary investigation  before  the  magistrate 
before  a  committal  can  take  place.  Therefore 
this  matter  was  pending  at  the  &me  these  articles 
were  written.  "  The  case  of  Cook  v.  Cooh  (i*6t  sup.) 
really  does  not  touch  this  point,  thoueh  it  must 
be  conceded  that  the  question  of  jnrisaiction  was 
raised  in  the  case  cited  in  2  Times  L.  Bep.  351, 
where  the  the  court  took  a  different  view  from 
that  now  contended  for.  But  if  our  oontentian  is 
wrong,  then  the  last  case  on  the  subject— JBex  v. 
Tihbits  [uln  sup.) — is  wrong.  It  is  a  necessary 
and  integral  part  of  the  constitution  al  this  court 
to  control  all  the  proceedings  of  inferior  courts, 
and  it  would  be  frittering  away  the  jurisdiction 
of  the  court  to  hold  that  their  jurisdiction  is 
limited  to  cases  then  pending  in  the  sense  con- 
tended for.  Practically  there  is  no  other  remedy. 
[Lord  Alvbbstonb,  0  J.  referred  to  Reg.  v.  Bal- 
four ;  Re  Stead  (11  Times  L.  Bep.  492).J 

Danchtoerts,  K.C.  in  reply  referred  to  Re  Ondaw 
and  WhaUey  {ubi  sup.)  and  to  Rex  v.  Burchett 

(***  "^  >•  Gur.  adv.  imU. 

July  17. — The  judgment  of  the  court  (Lord 
Alverstone,  C.J.,  Wms  and  Chann^,  JJ )  was 
read  by 

Wills,  J. — One  Samuel  Herbert  Dougal  was 
on  the  19th  March  brought  up  before  the  Saffron 
Walden  petty  sessions  charged  with  forgery,  and 
remanded  without  any  evid^ce  being  taken.    He 
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was  affain  broagbt   up  on  the  2iid  April  and 
remanded  after  some  eWdenoe  till  the  8th  April. 
Artiolee  appeared  in  the  Star  newspaper,  of  whioh 
the  defendant  is  the  editor,  on  the  19tb,  20th, 
2l8t,  23rd,  24th,  26bh,  and  27th  of  March,  some 
of  which  contained  statements  nndonbtedly  very 
much  to  the  disadvantage  of  Dougal.    To  take 
one  instance  only,  in  the  issue  of  the  20th  Aiarch, 
before  any  evidence  had  been  given  in  the  case,  it 
was  stated  that  on  the  27th  Jan.  an  affiliation 
order  had  been  made  against  him,  that  a  remark- 
able story  of  immorality  had  been  disclosed,  that 
he  had  admitted  a  conviction  for  forgery  in  Dec. 
1895,  and  that  he  had  then  been  sentenced  to 
twelve  months*  imprisonment  with  hard  labour. 
It  is  nnneoessary  to  so    through    the    various 
artiolee  complained  of,  but  they  were  unquestion- 
ably calculated  to  produce  the  impression  that, 
apart  from  the  charges  then  under  inquiry,  he 
was  a  man  of  bad  and  dissolute  character.    On 
the  7th  April  the  rule  now  under  consideration 
was  granted  by  this  court,  calling    upon   the 
defendant  to  show  cause  why  he  should  not  be 
committed  for  contempt  of  court.    Aft«r  many 
snbsequent  hearings  Dougal  was  committed  for 
trial  to  the  assizes  for  the  county  of  Essex  on 
ofauarffes  of  forgery  and  murder.    True  bills  were 
found  in  respect  of  all  the  charges.    The  only 
indictment  actually  tried  was  for  murder,  and  as 
the  prisoner  was  convicted  upon  that  charge,  the 
others  were  not  proceeded  with.    The  important 
^aeetion  has  been  raised  whether  the  court  has 
jurisdiction  in  such  a  case,  and  it  has  been  argued 
by  Mr.  Danckwerte  on  behalf  of  the  defendant 
that  there  can  be  no  such  jurisdiction  becanse  at 
the  time  of  the  publication  of  the  articles  com- 
plained  of    there  was  no    proceeding   actually 
pending  in  any  court  but  the   pettv  sessional 
court;  that  the  jurisdiction  to  punish  the  pub- 
lishers of  articles  of  this  kind  is  confined  to  cases 
in  which  at  the  moment  of  publication  there  is 
some  cause  actually  depending  in  the  High  Court, 
and  that  the  Hign  Court  cannot  deal  by  way  of 
attachment  for  contempt  with  interferences  with 
the  due  course  of  justice  in  any  court  other  than 
itself.    It  may  be  conceded  that  the  jurisdiction 
to  commit  for  contempt  of  court  is  confined  to 
contempts  of  the  court  exercising  the  jurisdiction. 
Upon   the    wider   and    more   general   question 
whether   the    court   will  treat    in   this  fashion 
inroads  upon  the  independence  of  inferior  courts, 
we  propose  to  say  a  few  words  towards  the  close 
of  tnis  judgment.    As  far  as  the  present  case  is 
concerned,  it  does  not  seem  to  us  to  arise.    By 
the  Judicature  Act  1873,  ss.  16  and  29,  the  court 
of  a  commission  of  assize  is  made  a  branch  of 
the  High  Court.    The  crime  of  which  Dougal  was 
accuaed — a  forgery  cognisable  for  the  purposes  of 
the  petty  sessional  inquiry  at  SafEron  Walden — 
could  not  in  the  regular  course  of  things  be  tried 
anywhere  but  at  the  assizes  for  the  county  of 
Essex,  and  therefore  if  a  committal  should  take 

gUice  at  all,  it  must  be  to  those  assizes.  It 
as  been  argued,  however,  that  publication  of 
articles  of  the  kind  in  question  cannot  be  treated 
as  a  contempt  of  the  assize  court  unless  a  com- 
mittal has  actually  taken  place  and  a  bill  been 
found,  when  only,  it  is  urged,  is  there  a  case 
pending  in  the  assize  court,  when,  it  is  also 
urged,  the  jurisdiction  ought  to  be  exercised  by 
that  court  itself.  A  moment's  consideration,  it 
seems  to  us,  is  sufficient  to  dispose  of  such  a 
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proposition.    The  reason  why  the  publication  of 
articles    like    those   with     which    we     have   to 
deal     is     treated    as    a    contempt    of     court, 
is  because  their  tendency  and  sometimes  their 
object  is  to  deprive  the  court  of  the  power  of 
doing  that  which  is  the  end  for  which  it  exists — 
namely,  to  administer  justice  duly,  impartially, 
and  with  refeience  solely  to  the  facts  judicially 
brought  before  it.    Their  tendency  is  to  reduce 
the  court  which  has  to  try  the  case  to  impotence 
so  far  as  the  effectual  elimination  of  prejudice 
and  prepossession  is  concerned.    It  is  difficult  to 
conceive  an  apter  description   of  such   conduct 
than  is  conveyed  by  the  expression  "  contempt  of 
court."    If  it  be  once  grasped  that  such  is  the 
nature  of  the  offence,  what  possible  difference  can 
it  make  whether  the  particular  court  which  is 
thus  sought  to  be  deprived  of  its  independence  and 
its  power  of  effecting  the  great  ends  for  which  it 
is  created  be  at  that  moment  in  session  or  even 
actually  constituted  or  not  P    It  is  perfectly  cer- 
tain that  by  law  it  will  and  must  be  constituted, 
and  that  when  constituted  it  and  it  alone  can  take 
cognisance  of  the  particular  offence  which  is  the 
subject  of  the  preliminary  inquiry.    The  wrong 
can  hardly  be  the  less  because  the  purpose  or  the 
tendency  of  the  act  complained  of  is  that  the 
assize  court  never  shall  have  undisturbed  power 
to  fulfil  its  functions  satisfactorily.    The  High 
Court  exists  always.    To  provide  beforehand  that 
one  of  its  branches,  which,  although  it  does  not  .at 
the  moment  exist,  yet  must,  both  according  to 
immemorial  cnstom  and  now  also  hj  statutes  and 
rules  having  the  same  effect,  come  into  existence, 
shall  be  hampered  and  hindered  in  the  effectual 
discharge  of  its  duties,  as  soon  as  it  is  consti- 
tuted, if  called  upon  to  try  a  particular  case  which 
it  is  at  all  events  proposed  to  bring  into  that 
court,  is  surely  an  offence  against  the  High  Court 
itself.    Looking,  therefore,  to  the  principles  npon 
which  this  jurisdiction  rests,  and  to  the  mischief 
to  prevent  whioh  it  exists,  we  can  have  no  doubt 
that  it  is  properly  invoked  in  the  present  case. 
Great  stress  has  been  laid  by  Mr.  Danckwerts 
upon  an  expression  which  has  been  used  in  judg- 
ments   upon  questions   of    this    kind  that  the 
remedy  exists  where  there  is  a  cause  pending  in 
the  court.    We  think  undue  importance  has  been 
attached  to  it.    Not  only  has  it  been  the  fact  in 
very  nearly  all  the  cases  which  have  arisen  that 
there  has  been  a  cause  actually  begun,  so  that  the 
expression,  quite  natural  under  the  circumstances, 
accentuates  the  fact  not  that  the  case  has  been 
begun,  but  that  it  is  not  at  an  end.    That  is  the 
cardinal,  consideration.    It  is  possible  very  effec- 
tually to  poison  the  fountain  of  justice  before  it 
begins  to  flow.    It  is  not  possible  to  do  so  when 
the  stream  has  ceased.     We  proceed  shortly  to 
notice  the  authorities  upon  which  reliance  has 
been  placed,  which  we  have  been  able  to  obtain 
from  the  Crown  Office.    It  will  be  observed  that 
they  are  almost  all  of  quite  recent  date.    This  is 
what  might  be  expected.    Before  the  Law  of 
Libel  Amendment  Act  of  1888  the  publication  of 
the  proceedings  before  magistrates  preliminary 
to  a  committsd  to  assizes  or  quarter  sessions  was 
at  least  of  doubtful  legality.    See  note  to  Rex  v. 
Fieher  (2  Campb.  563,  in  11  Revised  Rep.  799). 
from  which    it  appears  that  doubts  had  begun 
to  be  cast  upon  the  older  doctrine  as  early  as  1858. 
It    was    considered,   at    least    until    1858,   that 
their  inevitable  tendency  was   to  have  the  case 
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tried,  so  to^  speak,  in  the  minds  of  persons  who 
might  be  jurors  before  they  came  into  court: 
(Bex  y.  Fisher,  2  Gampb.  563 ;  Bex  v.  Lee,  5  Esp. 
123).  Since  that  time  till  after  1888  onlj  one 
case  is  recorded  in  which  the  publication  of  snch 
reports  or  of  extraneous  matter  connected  with 
them  has  been  brought  nnder  the  notice  of  the 
courts.  Modem  journalism  with  its  ceaseless  thirst 
for  matter  which  may  interest  its  readers  is 
a  thing  of  yery  recent  growth,  and  when  the 
publication  of  the  preliminary  proceedings  was 
unlawful,  or  of  doubtful  legality,  not  only  was  the 
occasion  wanting  for  the  publication  of  many 
things  which  since  that  Act  have  giyen  rise  to 
complaint,  but  the  unlawfulness  of  the  publication 
of  tne  proceedings  themselyes  was  a  standing 
warning  to  editors  and  publishers  which  was  not 
likely  to  be  overlooked.  The  only  old  authority 
that  has  been  cited  to  us  (apart  from  those  which 
have  been  upoken  of  as  dealing  with  cases  actually 
pending  in  a  court)  is  one  in  1  Strange,  Bex  y. 
^urchett  (1  Str.  567),  in  which  it  is  said  that  the 
Oourt  of  King's  Bench  never  interferes  with 
contempte  of  inferior  courts.  This  case  is  an 
authority,  so  far  as  it  goes,  rather  upon  the 
question  of  the  general  jurisdiction  of  the  Oourt 
of  King's  Bencn  in  ite  character  as  the  superin- 
tending authority  over  inferior  courts  than  upon 
the  question  we  are  now  dealing  with ;  and  the 
circumstances  of  that  case  are  such  that, 
except  for  the  general  proposition  stated,  it  can 
have  little  beaiing  upon  any  question  likely 
to  arise  in  any  other  case.  We  come,  therefore, 
at  once  to  the  somewhat  numerous  series  of  cases 
which  have  arisen  in  quite  modem  times.  The 
earliest  is  reported  in  2  Times  L.  Bep.  351,  heard 
in  1886,  befora  Lord  Ooleridge,  O.J.  and 
Hawkins,  J.  Certein  persons  had  been  summoned 
to  appeal*  at  Bow-street  on  the  13th  Feb.  1886 
on  a  charge  of  inciting  to  riot.  The  proceedings 
were  adjourned,  and  pending  the  adjournment 
Punch  published  a  woodcut  and  letterpress 
headed  "  Sneaking  Sedition."  A  rule  was  applied 
for  to  call  upon  the  printer  and  publisher  of 
Punch  to  show  cause  why  he  should  not  be  com- 
mitted for  contempt  of  court.  The  Court  of 
Queen's  Bench  refused  the  rule.  Lord  Ooleridge 
saying  (as  reported)  that  he  had  never  heard  it 
even  suggested  that  this  court  could  imprison  a 
man  for  "  contempt  of  court  committed  in  another 
place" — an  obviously  incorrect  expression,  not 
at  all  likely  to  have  been  used  by  Lord  Coleridge. 
The  case  was  within  the  jurisdiction  of  the  CentnJ 
Criminal  Court,  and  the  trial  of  the  persons 
summoned  took  place  there.  The  fact  that  the 
Central  Criminal  Court  had  become  by  virtue  of 
the  Judicature  Act  of  1873,  ss.  16  and  29,  a  branch 
of  the  High  Court  was  not  called  to  the  attention 
of  the  court.  The  next  case  in  order  of  time  was 
Ex  parte  Hermann.  The  applicant  had  been 
brought  before  the  police*  court  at  Marlborough- 
street,  with  a  view  to  her  committal  to  the  Central 
Criminal  Court  on  a  charge  of  murder.  The 
People  newspaper  of  the  1st  April  1894  contained 
a  statement  that  she  had  been  tried  and  acquitted 
in  1890  on  a  similar  charge,  and  contained  a  fairly 
accurate  acoount  of  what  had  happened  on  the 
occasion,  when  the  Common  Serjeant  nad  held  that 
there  was  no  evidence  against  her.  An  application 
to  commit  the  editor  and  publisher  of  the  People 
was  heard  before  Wright  and  Collins,  JJ.  The 
question  of  jurisdiction  was  raised,  but  not  insisted 


upon,  and  the  matter  was  allowed  to  drop  on  the 
defendante' undertaking  to  pay  the  costs  of  the 
application.  The  case  is  reported  only  in  the 
newspapers  of  the  day  under  the  name  of  Beg.  v. 
Armstrong  (the  Times  of  the  9th  May  1894).  We 
have  had  the  papers  in  the  Crown  Office  looked 
up,  and  the  above  statement  of  facts  may  be 
relied  upon.  Mr.  Danckwerts  has  Batisfied  us 
that  the  Central  Criminal  Oourt  stands  upon 
precisely    the    same    footing    for   the  present 

Surpose    as    the    assize  courts,  but    that  &ct 
oes  not  appear  to  have  been    brought  to  ^ 
notice  of  the  court.     Wright,  J.  is  reported  to 
have  said  that  although  he  could  find  no  case  in 
point  he  should  hesitetelong  before  coming  to  the 
conclusion  that  this  court  had  no  jurisdiction  in 
such  a  case.    The  next  case  was  in  Jan.  1895, 
when  a  rule  was  made  absolute  against  one  Stead 
and  others.     One  of  the  defendante  was  fined; 
but  as  in  that  instance  an  indictment  had  already 
been  removed  by  certiorari  into  the  Queen's  Bencn 
Division,  it  has  no   bearing  upon  the  present 
discussion :  (Beg.  v.  Balfour;  Be  Stead  (11  Times 
L.   Bep.  492).    Equally  little  relevance  has  the 
next  case,  in  April  1896,  when  a   rule  granted 
against  the  editor  and  publisher  of  the  Hunting- 
ihnshire  Post  for  commente  on   a  case  under 
committal,  was  discharged   on   the    merits,   no 
questions  having  been    raised  as  to  the  juris- 
diction:  {Beg.  V.  Payne,  74   L.   T.    Bep.  351; 
(1896)  1  Q.  B.  577).    On  the  2l8t  Dec.  1895  WiUs 
and  Wright,  JJ.  refused  a  rule  in  respect  of  oom- 
ments  in  a  newspaper  on  a  case  of  one  Crane,  who 
had  been  committed  to   the    Central  Criminal 
Court,  on  the  ground  of  want  of  jurisdiction.    In 
this  case  also  it  was  not  called  to  the  attention  of 
the  court  that  the  judges  at  the  Central  Criminal 
Court  sat  under  commissions  identical  with  those 
which  constitute    the   assize  oourte,  and  it  was 
assumed  that  they  sat  under  the  Central  Criminal 
Court  Act  of  1834  (4  &  5  Will.  4,  o.  36).  by  which 
the  Central  Criminal  Court  was  esteblished,  and 
not  under  the  commissions  required  by  that  Act : 
(see  Law  Journal  newspaper,  4th  Jan.  1896,  p.  8). 
In  May  1896  a  rale  was  refused  on  the  mente  in 
respect   of   commente  on  a  case  in  which  two 
persons  named  Milsom  and  Fowler  had  been  com- 
mitted to  the  Central  Criminal  Oourt  on  a  charge 
of  murder.    No  question  as  to  jurisdiction  was 
raised.    In    Jan.  1897  Wright  and  Bruce,  JJ. 

f  ranted  a  rule  in  respect  of  an  article  in  the 
*recon  and  Badnor  County  Times,  upon  a  case 
of  Bea.  V.  Williams  and  others,  who  stood  com- 
mitted for  trial  to  the  assizes.  The  same  judges 
in  the  same  term  allowed  the  rule  to  be  &- 
charged  on  the  defendante  underteking  to 
pay  the  costs  of  the  applicant  as  between 
solicitor  and  client.  The  question  of  jurisdiction 
does  not  seem  to  have  been  raised:  (Beg.  v. 
Felgate,  19th  Jan.  1897,  not  reported).  On  the 
26th  Jan.  1897  a  rule  was  refused  by  Wright  and 
Bruce,  JJ.  against  the  same  defendante  for  ui 
article  in  the  same  paper.  It  is  not  reported,  but 
there  can  be  no  doubt  that  it  was  refused  on  the 
merite  and  not  on  any  question  of  jurisdiction. 
On  the  28th  April  1899  this  court,  then  consisting 
of  Lord  Russell,  0. J.,  Darling  and  OhanneU,  JJ., 
granted  a  rule  for  comments  on  a  case  of  one 
Mary  Ann  Ansell,  who  had  been  committed  to  the 
Hertfordshire  Assizes  on  a  charge  of  marder. 
The  rule,  however,  was  for  some  reason  which  we 
cannot  trace,  not  drawn  up.    Probably,  as  in  thfi 
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late  oase  of  Bex  v,  Newton,  it  was  supposed  to  be  a 
matter  between  tbe  parties  only,  and  was  com- 
promised  without  the  leave  of  the  court.  We  are 
informed  that  there  may  have  heea  other  oases 
on  the  civil  side  of  the  court  of  which  there  is  no 
record  in  the  Crown  OfiBce.  If  it  is  so,  they  would 
probably  be  cases  in  which  comments  had  been 
made  affecting  proceedings  in  matters  pending  on 
the  civil  side,  and,  if  so,  would  afford  no  assistance 
in  the  present  discussion.  It  will  thus  be  seen 
that  there  have  been  only  two  cases  in  which  the 
question  of  jurisdiction  was  effectively  raised — in 
each  instance  with  respect  to  cases  which,  if 
tried  at  all,  would  have  been  tried  at  the  Central 
Criminal  Court.  In  both  cases  the  court 
assumed  that  the  Central  Criminal  Court 
was  a  separate  and  independent  court  with 
which  this  court  had  nothing  to  do.  We 
think  that  view  is  erroneous  tor  the  reasons 
given  by  Mr.  Danokwerts,  which  we  adopt.  In 
neither  oase  was  there  any  serious  argument 
<m  the  subiect  of  jurisdiction,  and  we  think, 
therefore,  that  very  little  assistance  can  ^  be 
eathered  from  the  string  of  cases  which  have  just 
been  mentioned,  or  from  the  case  in  I  Strange. 
For  what  they  are  worth  they  tell  rather  against 
than  for  the  general  jurisdiction  of  this  court  to 
ptx>tect  inferior  courts  from  attacks  of  this  kind  on 
their  independence  and  usefulness.  On  the  other 
hand,  very  serious  and  important  considerations 
tend  the  other  way.  Many  inferior  tribunals  are  not 
courts  of  record,  and  therefore  have  no  means  of 
checking  practices  of  the  kind  with  which  we  are 
dealing.  Many  of  them  sit  only  at  long  intervals, 
and  before  they  can  do  anvthing  to  interfere  with 
such  offences  against  public  justice  all  the  mis- 
chief possible  may  have  been  effectually  done. 
This  court  exercises  a  vigilant  watch  over  the 
proceedings  of  inferior  courts,  and  successfully 

Srevents  them  from  usurping  powers  which  they 
o  not  possess,  or  otherwise  acting  contrary  to  law. 
It  would  seem  almost  a  natural  corollary  that  it 
should  possess  correlative  powers  of  guarding 
them  against  unlawful  attacks  and  interference 
with  their  independence  on  the  part  of  others.  It 
is  said  with  regard  to  them,  as  has  been  siud  with 
respect  to  the  present  case,  that  there  is  a  remedy 
by  criminal  information  or  indictment.  The  lattcn* 
remedy  is  unsatisfactory  on  account  of  the  neces- 
sary dielay,  though  it  has  been  made  use  of.  See 
Bex  T.  Fisher  (2  Campb.  563,  anno  1811), 
where  the  defendant  had  published  in  a  paper 
called  the  Day  a  sensational  report  of  the 
statemeuts  made  before  a  magistrate  previous  to 
committing  a  prisoner  for  trial  at  the  Admiralty 
sessions  or  in  tibie  Court  of  Kind's  Bench,  as  the 
parties  might  think  fit.  Crimmal  information 
18  cumbrous  and  is  also  liable  to  great  delay. 
It  bus,  no  doubt,  been  occasionally  resorted  to, 
as  in  the  case  of  Bex  v.  WiUiams  (2  L.  J.  O.  S. 
30,  E.  B.,  Nov.  1823),  where  John  Thurtell  had 
been  committed  to  the  assizes  on  a  charge  of 
murder,  and  a  theatrical  exhibition  was  held  by 
the  oourt  to  be  calculated  to  interfere  with  the 
fair  trial  of  his  case;  in  Bex  v.  Lee  (5  Esp.  123, 
anno  1S04),  where  the  defendant  had  published  a 
statement  of  the  contente  of  depositions  taken 
befove  the  magistrates  on  a  charge  of  murder; 
and  in  Bex  v.  FUet  (1 B.  &  A.  379,  anno  1818),  where 
the  defendant  had  published  the  evidence  given 
before  a  coroner's  jury  with  comments  unfavour- 
able to  a  party  accused  of  murder.     See  also 


Beg.  V.  Gray  (1865, 10  Cox  C.  C.  184),  an  important 
Irish  case.  In  England  no  case  of  a  criminal 
information  for  a  matter  of  this  kind  is  to  be 
found  in  the  books  since  Bex  v.  WiUiame  (ubi 
sup,),  cited  above,  in  1823.  There  are,  however, 
serious  objections  to  the  proceeding  by  way  of 
criminal  information.  Apart  from  those  which 
have  been  pointed  out  before,  it  is  usual  in  cases  of 
criminal  information  for  the  court  to  be  satisfied 
that  the  applicant  is  a  person  to  whom  the 
privilege  of  nling  an  information  in  the  name  of 
the  Attorney-General  may  safely  and  properly  be 
granted;  and,  although  this  condition  has  been 
dispensed  with  in  the  cases  above  mentioned,  the 
court  ought  to  be  chary  of  departing  from  so 
wholesome  a  rule.  On  the  other  hand,  there  are 
not  wanting  expressions  in  the  books  which  point 
in  the  other  direction.  The  jurisdiction,  as  has 
been  shown,  has  been  actually  exercised,  whether 
per  ineuriam  or  rightly,  in  several  of  the  cases 
cited.  The  Court  of  Kind's  Bench  is  one^  to 
which  every  criminal  case  which  may  be  the  subject 
of  indictment  is  liable,  upon  proper  materials,  to 
be  removed.  One  f  rec^uent  ground  of  removal  is 
that  prejudice  exists  m  the  natural  locality  of 
trial,  and  it  may  well  be  that  it  has  a  direct 
interest  and  duty  in  repressing  practices  whose 
influence  for  evil  would  extend,  though  perhaps 
in  a  less  measure,  to  itself  should  it  be  called 
upon  to  try  a  case  removed  from  another  court. 
But  we  purposely  abstain  from  pronouncing  any 
opinion  upon  this  general  question,  and  prefer  to 
leave  it  entirely  open  when  the  occasion  shall 
ariee.  and  at  thepresent  moment  confine  ourselves 
to  saying,  with  Wright,  J.,  that  we  should  hesitate 
long  before  casting  any  more  doubt  than  may 
alr^y  exist  upon  the  capacity  of  this  court  to 
deal  by  proceedings  for  contempt  with  cases  in 
which  attempte  are  made  to  pollute  the  stream  of 
justice  and  to  interfere  with  ite  proper  and 
unfettered  administration  by  courte  which  possess 
no  adequate  means  of  protecting  themselves  in 
this  respect.  In  the  particular  instance  before 
us  it  appears  that  Mr.  Parke  was  not  himself 
the  author  of  the  articles  complained  of,  nor  was 
he  aware  that  they  had  been  written  or  were  about 
to  be  published.  His  superintendence,  however, 
must  have  been  of  a  very  lax  and  perfunctory  cha- 
racter, as  the  articles  were  published  in  no  less 
than  seven  issues  of  his  paper,  extending  from 
the  19th  to  the  27th  Maron,  botii  days  inclusive ; 
and  as  the  first  of  the  series  was  one  which 
grosslj^  transcended  all  possible  limite  of  pro- 
priety in  such  matters,  and  transcended  them  in  a 
peculiarly  mischievous  fashion  bysteting  anumber 
of  facte  extremely  damaging  to  the  prisoner 
which  could  never  be  given  in  evidence  against 
him  on  his  trial,  and  to  the  publication  of  which 
any  reasonable  sense  of  justice  would  have 
induced  the  editor  to  take  serious  notice  with 
regard  to  his  subordinates,  he  cannot  be  ac- 
quitted of  great  negligence  in  allowing  such 
violations  ox  the  law  to  be  repeated  time  after 
time,  and  we  think  he  ought  to  pay  a  substantial 
fine,  which  we  fix  at  601, ;  and  our  order  is  that 
he  pay  that  sum  as  fine,  and  that  he  be  imprisoned 
in  the  custody  of  the  court  in  Brixton  Gaol  until 
the  fine  be  paid.  We  make  no  order  as  to  costs, 
as,  looking  to  the  matters  brought  to  our  notice 
in  the  application  recently  heard  against  the 
solicitor  who  took  the  present  proceedings,  we 
can  hardly  doubt  that  the  real  object  of  the 
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motion  was  to  obtain  for  Dongal  a  snm  of  money 
by  way  of  oompromise — an  abuse  of  the  prooess 
of  this  oourt  to  which  we  feel  bound  to  put  a 

^*  Bule  absolute. 

Solicitor  for  applicant  for  the  rule,  Arthnr  /.  E. 
Newton. 
Solicitors  for  the  defendant,  Lewis  and  Lewis. 


Tuesday,  June  30,  1903. 

(Before  Lord  Alybbstonb,    G.J,    Wills    and 

Ohannbll,  JJ.) 

Keslakb  (app.)  V.  BoABD  OF  Tbadb  (resps.).  (a) 

Merchant  shipping — Desertion  of  seamen  while 
abroad — Forfeiture — Private  settlement — Fro- 
wise  not  to  prosecute — Faymeni  of  wages  earned 
after  desertion  subject  to  deduction — Merchant 
Shipping  Act  1894  (57  &  58  Vict.  c.  60),  ss.  131, 
221, 232. 

By  sect.  131  of  the  Merchant  Shipping  Act  1894, 
when  a  seaman  is  discharged  before  a  superin- 
tendent in  the  United  Kingdom  ne  is  to  receive 
his  wages  through  or  in  the  presence  of  the 
superintendent  unless  a  competent  court  other- 
wise  directs,  and  if  in  such  case  the  master  or 
owner  of  a  ship  pays  his  wages  within  the 
United  Kingdom  in  any  other  manner,  he  shall 
for  each  offence  be  liable  to  a  fine  not  exceeding 
102.  By  sect.  221,  if  a  seaman  deserts  his  ship 
he  shall  be  guilty  of  the  offence  of  desertion  and 
be  liable  to  forfeit  .  .  ,  the  wages  he  has 
earned  and  also,  if  the  desertion  take§  place 
abroad,  of  the  wages  he  may  earn  in  any  other 
ship  in  which  he  may  be  employed  until  his  next 
return  to  the  United  Kingdom,  and  to  satisfy 
any  excess  of  wages  paid  by  the  master  or  owner 
of  the  ship  to  any  substitute  engaged  in  his 
place  at  a  higher  rate  of  wages  than  the  rate 
stipulated  to  be  paid  to  him :  and  cUso,  except 
in  the  United  Kingdom,  he  shaU  be  liable  to 
imprisonment.  By  sect.  232,  where  any  wa^es 
.  .  .  are  under  the  Act  forfeited  for  desertion 
from  a  ship  .  .  .  those  wages  .  .  .  shall 
be  applied  towards  reimbursing  the  expenses 
caused  by  the  desertion  to  the  master  or  owner 
of  the  ship,  and,  subject  to  that  reimbursement, 
shaU  be  paid  into  the  Exchequer. 

M,  was  engaged  for  a  voyage  in  the  sJwp  ^.  to  the 
River  Fiate  and  back  as  a  fireman.  When  at  the 
Biver  Flate  he  deserted.  The  master  of  the  ship 
S.  was  compelled  to  engage  another  fireman  in  his 
place  at  higher  wages.  M.  obtained  employment 
on  a  voyage  home  in  the  ship  U.  G.  On  the  arrival 
of  the  ship  U.  G.  in  England  the  oumers  of  the 
ship  S.  sent  a  written  request  to  the  master  of  the 
ship  U.  G.  not  to  pay  M.  his  wages  without  deduct- 
ing 15«.  Sd.,  the  am>ount  of  extra  expense  caused 
to  them  by  M.'s  desertion.  They  promised  if  M. 
consented  to  this  not  to  prosecute  him  for  aeser- 
tion.  M.  consented  to  me  deduction,  which  was 
made  by  the  master  of  the  ship  U.  G.  in  the  account 
ofMfS  wages.  On  the  master  coming  to  pay  M.'s 
wages  in  the  presence  of  the  superintendent, 
the  latter  objected  to  this  deduction  as  illegal, 
and,  when  the  master  insisted  on  making  it,  left 
the  office.  The  master  then  paid  M.  subject  to 
the  deduction,  and   M.  signed  a  receipt  and 


'a)  Baported  by  J.  Andkiw  Ste^han,  Eaq.,  Barrister-at-Law. 


discharge.  A  summons  having  been  taken  out 
against  the  master  of  the  ship  tJ .  G.  for  paying 
the  wages  otherwise  than  in  the  presence  of  the 
superintendent,  contrary  to  sect.  131  of  the  Act, 
the  magistrate  convictea  on  the  ground  that  the 
deduction  was  a  forfeiture  and  there  could  be  no 
forfeiture  under  the  Act  except  by  order  of  a  court 
of  competent  jurisdiction,  and  so,  the  payment 
being  made  in  an  illegal  manner,  the  superin- 
tendent was  justified  in  refusing  to  be  present 
at  it. 
Held,  that  the  magistrate's  decision  was  right. 

Case  stated  bj  a  metropolitan  magistrate  sitting 
at  the  Thames  Police-court. 

On  Thursday,  the  16th  Dec.  1902,  an  informa- 
tion  was  laid  by  the  solicitor  to  and  on  behalf  of 
the  Board  of  Trade  (hereinafter  called  the  respon- 
dents) against  Walter  Keslake  (hereinafter  called 
the  appellant),  master  of  the  foreign-going  British 
steamship  Urmston  Orange,  tnen  fying  in  the 
West  India  Dock,  for  that  the  appellant  did  on 
the  11th  Dec.  1902,  at  the  Mercantile  Marina 
Office,  133,  East  India  Dock-road,  Poplar,  E., 
unlawfully  pay  the  wages  of  Charles  Mellen,  late 
fireman  of  the  steamship,  otherwise  than  through 
or  in  the  presence  of  the  Superintendent  of 
Mercantile  Marine,  contrary  to  the  statute  in 
such  made  and  provided : 

Merchant  Shipping  Act  1894  (57  &  58  Yict. 
c.  60) : 

Seot.  131  (I).  Where  a  seamaa  is  disohazged  before  % 
taperintendent  in  the  UDited  Kiogdom  he  sluill  receiTe 
his  wages  through  or  in  the  preeeooe  of  the  sopezin- 
tendent,  unless  a  oompetent  oonrt  otberwiie  direct, 
and  if  in  such  ease  the  master  or  owner  of  a  ehip  pajB 
his  wages  within  the  United  Kiogdom  in  any  other 
manner  he  shall  for  each  offence  be  liable  to  a  fine  not 
exceeding  ten  pounds. 

Sect.  221.  If  a  seaman  lairfnlly  {engaged  or  an 
apprentice  to  the  sea  service  commits  any  of  the  fol- 
lowing offences,  he  shall  be  liable  to  be  punished 
sammarily  as  follows :  (a)  If  he  deeerta  from  his  ship 
he  shall  be  gnilty  of  the  offence  of  desertion,  and  be 
liable  to  forfeit  all  or  any  part  of  the  effects  he  leaTei 
on  board,  and  the  wages  which  he  has  then  earned, 
and  also,  if  the  desertion  takes  place  abroad,  of  the 
wages  he  may  earn  in  any  other  ship  in  which  he  may 
be  employed  until  his  next  return  to  the  Umted 
Kingdom,  and  to  satisfy  any  exoeas  of  wages  paid  by 
the  master  or  owner  of  the  ship  to  any  snbstitate  engaged 
ia  his  place  at  a  higher  rate  of  wages  than  the  rate 
stipulated  to  be  paid  to  him,  and  also,  except  in  the 
United  Kingdom,  he  shall  be  liable  to  imprisonment  for 
any  period  not  exceeding  tweWe  weeks,  with  or  wiUiont 
hard  labour. 

Sect  226.  Nothing  in  the  last  preceding  seotions  or 
in  the  sections  relating  to  the  offences  of  desertion  or 
absence  without  leave  shall  take  away  or  limit  any 
remedy  by  action  or  by  summary  procedure  before 
justices  which  an  owner  or  maeter  would  but  for  tiioee 
provisions  have  for  any  breach  of  contraot  in  respect  of 
the  matters  constituting  an  offence  under  those  seotions, 
but  an  owner  or  master  shall  not  be  compensated  more 
than  once  in  respect  of  the  same  damage. 

Seot.  231  (1).  Where  any  wages  or  effects  areundv 
this  Act  forfeited  for  desertion  from  a  ship  those  effeeti 
may  be  converted  into  money,  and  those  wages,  effects, 
or  the  money  arising  from  the  conversion  of  the  effecti 
shall  be  applied  towards  reimbursing  the  expeoaei 
cauaed  by  the  desertion  to  the  master  or  owner  of  the 
ship,  and,  subject  to  that  reimbursement,  shall  be  paid 
into  the  Exchequer,^  and  carried  to  the  GonsoUdatad 
Fund. 


MAGISTRATES'   OASES. 


825 


K.B.  DiT.] 


KB8LA.KII  (app.)  V.  Board  of  Tradb  (resps.). 


[K.B.  Div. 


At  the  hearing  before  the  learned  magistrate 
the  following  were  found  as  facts : — 

Charles  li&Uen,  mentioned  in  the  information, 
signed  an  agreement,  as  provided  by  sect.  115  of 
the  Merchant  Shipping  Act  1894,  to  serve  as  a 
fireman  on  board  the  foreign-going  British  steam- 
ship Saxcny^  owned  by  D.  Maclvor,  Sons,  and 
Co.,  of  Liverpool,  on  the  14th  Jane  1902,  for  a 
voyage  from  Tiiverpool  to  the  River  Plate  and 
back  for  a  period  not  exceeding  twelve  months  at 
the  rate  of  41,  per  month  wages.  He  received  in 
advance  the  sum  of  3Z.  lOs. 

On  the  15th  July  1902,  after  the  arrival  of  the 
Saxony  at  Buenos  Ayres,  in  the  River  Plate,  on 
the  voyage  contemplated  in  the  agreement,  and 
before  she  sailed  thence,  Charles  M^en,  in  breach 
of  the  agreement^  went  ashore  and  deserted  the 
Saxony,  and  failed  to  serve  on  board  during  her 
passage  from  Buenos  Ayres  to  Liverpool. 

In  consequence  of  such  breach  of  agreement  the 
master  of  the  Saxony  was  compelled,  for  the  safe 
and  proper  working  of  the  vessel,  to  engage  a 
fireman  as  substitute,  to  whom  he  paid  wages  at 
the  rate  of  U,  10s.  per  month.  This  was  the  rate 
then  prevailing  at  the  port. 

By  reason  of  this  breach  the  owners  of  the 
Saxony  incurred  a  loss  of  15«.  Sd. 

On  the  21st  Oct.  1902  Charles  Mellen,  being 
still  at  Buenos  Ayres,  signed  an  agreement  as 
foreman  on  board  the  British  foreign-going  ship 
Urmsion  Orange  at  Buenos  Ayres  at  &  108.  per 
month. 

On  the  7th  Dec.  1902  the  Urmaton  Orange 
arrived  at  the  West  India  Docks,  London. 

On  her  arrival  the  appellant  received  the  follow- 
ing letter  addressed  to  him  from  the  office  of  the 
Shipping  Federation  Limited,  of  which  the 
owners  of  the  Saxony  were  members : 

The  Shippiog  Federation,  101,  Leadenhall-Btreet, 
London,  £.C.~-Deo.  4, 1902.— To  the  Master,  bb.  Urmaton 
Orange,  care  of  MesBrs.  Houlder  Brothers  and  Go. 
Limited,  London,  E.G.— Dear  Sir, — 

1.  The  Shipping  Federation  ia  informed  that  C.  Mellen, 
DOW  serving  on  your  vessel,  deserted  the  Scusony  at 
BDeooa  Ayres  previoos  to  engagement  with  you. 

2.  Under  sect.  221  of  the  Merchant  Shipping  Aot 
1894  the  penalty  for  desertion  is  forfeiture  of  wages  due 
at  desertion  and  BnbBeqnently  earned  nntil  the  deserted 
retoxns  to  the  United  Kingdom.  From  each  forfeiture 
the  owners  of  the  vessel  from  whioh  the  desertion  took 
plaoe  are  entitled  to  be  reirnhnrsed  the  extra  expenses 
inenrred  by  them  in  hiring  a  aubstitnte  in  place  of  the 
deserter,  and  the  excess  wages,  if  any,  paid  to  snch  snb- 
Bdtate.  The  balance  of  the  forfeiture  is  payable  to  the 
Exoheqner. 

3.  It  ia  the  intention  of  this  federation  to  proBConte 
if  neoBBBary  in  the  present  instance  with  the  object  of 
enforcing  the  penally  provided  by  law. 

4.  I  bitTe  therefore  to  aak  on  behalf  of  the  owners  of 
the  Saxony  that  yon  will  be  good  enoogh  to  withhold 
payment  oi  the  wages  earned  on  yonr  veesel  by  the 
above-named  seaman  pending  the  isBue  of  the  prooeed- 
mgs  whioh  are  contemplated. 

5.  The  amount  of  the  owners'  claim  is  15«.  3d. 
Please  give  the  above-named  the  option  of  agreeing  to 
one  of  the  two  following  courses :  (a)  If  the  balance  of 
wages  dne  exceeds  the  amount  of  the  owners'  claim  by 
21.  or  over,  give  him  the  opportunity  of  voluntarily 
agreeing  to  the  deduction  of  the  claim  from  such 
baUace  of  wages.  (&)  If  the  balance  of  wages  is  less 
than  or  does  not  exceed  by  more  than  21.  the  amount 
of  the  owners'  claim,  give  him  the  opportunity  of  volun- 
tarily agreeing  to  the  deduction  of  all  but  21.  from  such 
baUaoe  of  wages. 


6.  If  a  voluntary  settlement  is  arrived  at,  the  sea- 
man should  sign  the  inclosed  form  of  request  and  autho- 
rity. Before  he  does  so  kindly  read  over  to  him  the  first 
four  paragraphs  of  this  letter  and  the  form  of  request 
and  authority  in  the  presence  of  the  ship's  officer,  and 
explain  the  matter  to  him  fully  if  he  so  desires,  obtaining 
an  assurance  from  him  in  the  presence  of  the  said  officer 
that  he  clearly  understands  what  he  is  doing. 

7.  The  amount  so  agreed  to  be  deducted  must  be 
entered  up  in  the  account  for  wages  by  you  under  the 
heading  **  other  deductions  "  in  the  following  words — 
namely,  "Deducted  by  your  authority." 

8.  Please  to  be  careful  to  see  that  the  seaman  receives 
his  account  of  wages  containing  the  entry  as  above  at 
least  twenty-four  hours  before  he  is  paid  off,  in 
accordance  with  sect.  132  of  the  Merchant  Shipping 
Act  1894. 

9.  If  the  deduction  (which  is  suggested  in  the  interest 
of  the  seaman  to  save  the  coet  and  delay  of  litigation)  is 
agreed  to,  there  will  be  no  need  to  withhold  the  balance 
of  wages  thereafter  remaining ;  if,  on  the  other  hand,  it 
is  not  agreed  to,  kindly  stop  the  entire  wages  as 
requested  above,  and  let  me  know  the  seaman's  reasons 
for  refusing  to  come  to  a  settlement. 

10.  The  Shipping  Federation  will  hold  you  and  your 
owners  indemnified  against  any  action  for  the  recovery 
of  Buoh  wages. 

11.  A  copy  of  this  letter  (which  is  addreascd  to  you 
direct,  in  order  to  save  time)  has  been  forwarded  to 
your  owners  with  the  request  that  they  will  confirm 
the  course  suggeeted. 

Toors  faithfully, 

CuTHBBRT  Laws,  General  Manager. 

This  letter  was  put  before  0.  Mellen  on  board 
the  Urmsion  Orange,  and  was  read  over  and 
thoronghlv  explained  to  him  on  behalf  of  the 
owners  of  the  Saxony  by  the  chief  officer  of  the 
Urmsion  Orange  in  the  presence  of  the  second 
officer.  0.  MeUen,  who  was  a  man  of  fair  educa- 
tion, read  over  the  letter,  and  thoronghly  under- 
stood the  terms  of  it. 

He  then  agreed  to  15s.  3d.,  the  amount  of  the 
claim,  being  deducted  from  his  wages  earned  on 
board  the  Urmeion  Orange,  and  signed  a  form  of 
authority  which  had  also  been  res^  to  him  and 
which  he  thoroughly  understood. 

In  consequence  of  this  agreement  and  authority 
the  appellant  entered  in  the  amount  of  wages  on 
the  form  approved  by  the  Board  of  Trade  under 
the  heading  "  Other  Deductions  "  the  words  "  De- 
ducted by  your  authority,  158.  3<2.,"  and  handed 
the  account  of  wages  to  Mellen  in  pursuance  of 
sect.  132  of  the  Merchant  Shipping  Act  1894,  who 
raised  no  objection  to  it. 

On  the  llth  Dec.  1902  the  appellant  attended 
at  the  shipping  office  for  the  purpose  of  paving 
Mellen  and  the  other  members  of  the  crew  of  the 
Urmsion  Orange  in  accordance  with  sect.  131  of  the 
Merchant  Shipping  Act  1894.  Mellen  also  attended. 
The  appellant  was  then  and  there  ready  and 
willing  to  pay  Mellen  his  due  wages,  less  15s.  3d., 
in  the  presence  of  the  Superintendent  of  Mercan- 
tile  Marine,  and  Mellen  was  ready  and  willing  to 
receive  payment  in  this  manner.  The  superin- 
tendent then  read  to  the  appellant  sub-sect.  1  of 
sect.  221  of  the  Merchant  Shipping  Act  1894,  and 
expressed  his  view  that  the  deduction  of  the 
15s.  3(2.  from  the  wages  of  Mellen  was  not  legally 
made,  and  refused  to  accept  the  wages  with  such 
deduction  or  to  allow  them  to  be  paid  to  Mellen 
in  his  presence.  The  appellant  then  asked  to  see 
the  aruoles  of  the  Urmsion  Orange,  which  were 
supplied  to  him ;  and  thesu^rint^dent  then  left 
the  office  where  th^  mt^rview  had  taken  place^ 
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and  the  appellant,  wbile  still  in  the  office,  but  in 
the  absence  of  the  superintendent,  paid  the  balance 
shown  by  the  account  of  wages  to  be  due  after 
deduction  of  the  sum  of  158.  Sd.  to  Mellen,  and 
Mellen  thereupon  signed  the  account  of  wages, 
and  signed  a  release  upon  the  ship's  articles  of 
agreement. 

On  these  facts  it  was  at  the  hearing  before  the 
learned  magistrate  contended  by  counsel  on 
behalf  of  the  respondents  that  it  was  not  com- 
petent for  the  appellant  to  deduct  the  sum  of 
158.  3d.  from  the  wages  of  Mellen,  even  with  his 
consent,  as  compensation  to  the  owners  of  the 
Saxony  on  account  of  his  desertion  from  that 
ship,  for  that  such  deduction  could  only  be  made 
by  a  court  of  summary  jurisdiction  for  a  forfeiture 
of  wa^^  on  the  offence  having  been  proved 
according  to  the  true  construction  of  the  pro- 
visions of  sects.  221,  232  (1)  of  the  Mercmmt 
Shipping  Act  1894. 

It  was  further  contended  that  before  any  sum 
could  be  deducted  from  a  seaman's  wages  in 
respect  of  desertion :  (1)  That  the  seaman  must 
be  proceeded  against  summarily;  (2)  that  he 
must  be  convicted  of  the  offence  of  desertion; 
(3)  that  a  forfeiture  of  his  wages  must  be  decreed 
by  the  court ;  (4)  that  a  quantum  of  forfeiture  of 
wages  as  compensation  in  respect  of  the  desertion 
must  also  be  decreed. 

It  was  also  contended  that  in  deducting  the 
sum  of  158.  Sd,  from  MeUen's  wages  the  appellant 
was  attempting  to  usurp  the  functions  of  a  court 
of  summaiy  jurisdiction  as  defined  by  the  Legis- 
lature, and  that  therefore  the  superintendent 
was  right  in  refusing  to  accept  the  wages  on 
behalf  of  MeUen  or  allow  them  to  be  paid  to  him 
in  his  presence,  and  as  the  appellant  paid  the 
wages  in  the  absence  of  the  superintendent  he 
ought  to  be  convicted  of  the  offence  alleged  in  the 
information. 

Counsel  on  behalf  of  the  appellant  contended 
that:  (1)  Mellen  by  deserting  the  Saxony  com- 
mitted a  breach  of  his  agreement  with  the  owners 
of  that  vessel  and  put  them  to  direct  expense, 
amounting  to  158.  3a.,  which,  by  sect.  226  of  the 
Merchant  Shipping  Act  1894,  they  were  entitled 
to  recover  by  civil  procedure ;  (2)  the  owners  of 
the  Saxony  were  entitled  to  compromise  their 
right  of  action,  and  did  so  by  the  agreement  con- 
cluded as  above  stated  between  the  master  of  the 
Urmston  Orange,  acting  on  their  behalf,  and 
Mellen ;  (3)  the  right  of  the  Board  of  Trade  (if 
any)  to  take  proceedings  ajprainst  Mellen  under 
sect.  221  of  the  Merch^t  Shipping  Act  for  an 
offence  under  that  Act  was  not  prejudiced  by 
such  agreement ;  (4)  a  full  and  true  account  of  the 
seaman^s  wages  in  the  form  approved  by  the 
Board  of  Trade  had  been  delivered  to  the  seaman 
as  required  by  the  Merchant  Shipping  Act  1894 ; 
(5)  the  deduction  of  158.  Sd.,  as  shown  on  this 
account,  was  a  proper  and  lawful  deduction  and 
not  contrary  to  the  provisions  of  the  Act ;  (6)  the 
appellant  was  ready  and  willing  to  pay  off  Mellen 
in  manner  provided  by  the  Act,  but  was  prevented 
from  doing  so  by  the  absence  of  the  superin- 
tendent, who  improperly  withdrew  his  presence ; 
(7)  by  reason  of  the  premises  the  summons  ought 
to  be  dismissed. 

The  learned  magistrate  was  of  opinion  that  a 
forfeiture  for  desertion  of  any  part  of  a  seaman's 
wages  must  be  determined  by  a  court  of  com- 
petent jurisdiction  in  accordance  with  the  provi- 


sions of  sects.  221  and  232  of  the  Merchaat 
Shipping  Act  1894;  that  it  could  not  be  the 
subject  of  private  arrangement,  and  that  the 
deduction  of  158.  Sd,  from  the  seaman's  ws^ee 
was  illegal.  He  accordingly  convicted  the  appel- 
lant and  fined  him  the  sum  of  one  shilling,  and 
ordered  him  to  pay  the  respondents  the  sum  of 
seven  guineas  for  their  costs. 

The  learned  magistrate  declared  that  he  would 
not  have  so  convicted  him  had  he  not  agreed  witii 
the  view  taken  by  the  Superintendent  of  Mercan- 
tile Marine,  for  if  the  appellant  was  legally 
entitled  to  have  made  the  deduction  from  the 
seaman's  wages  he  should  have  held  (as  was  con- 
ceded by  counsel  for  the  respondents)  that  the 
superintendent  should  have  afforded  the  appeUaat 
facilities  for  paying  the  wages,  less  the  deductioii, 
in  his  presence,  and  that  the  payment  must  be 
taken  to  have  been  so  made. 

The  appellant  now  appealed  against  the  learned 
magistrate's  decision. 

/.  A,  Hamilton,  K.O.  ( Wood  with  him)  for  the 
appellant. — ^All  that  has  been  done  here  is  to  com- 
promise a  right  of  action.  The  seaman  Mellen 
entered  into  a  contract  with  the  owners  of  the 
Saxony,  Subsequently  he  broke  that  oontraot^ 
His  breach  caused  the  owners  of  the  SaoMmy 
damage  which  they  estimated  at  15*.  Sd.  The 
master  of  the  Urmston  Orange,  acting  as  their 
agent,  proposed  that  their  claim  should  oe  settled 
for  this  amount,  and  the  seaman  agreed.  Uow 
can  this  be  illegal  P  Sect.  226  of  the  Aet  expressly 
reserves  all  oivu  remedies  for  desertion,  notwith- 
standing the  penal  provisions  for  that  offenoe  which 
the  Act  contains.  The  respondente  were  in  no 
way  concerned  in  this  compromise.  Their  right 
to  prosecute  and  to  forfeiture  were  not  prejudiced 
by  it.  The  owners  of  the  Saxony  were  under  no 
ooligation  to  prosecute,  and  so  their  underteking 
not  to  do  so  if  the  damage  inflicted  upon  them  by 
the  seaman's  breach  of  contract  was  made  good 
was  no  breach  of  duty.  If  the  appellant  was  justi- 
fied in  making  the  deduction  there  la  no  offenoe 
in  paying  the  wages  after  the  superintendent 
withdrew,  since  by  withdrawing  the  snperinten- 
dent  rendered  it  impossible  to  pay  the  wagee  in 
his  presence. 

Sir  Edward  Carson  (S.-G.),  H,  SuWm,  and 
Howard  Smith,  for  the  respondente,  wore  not 
called  on. 

Lord  ALyEBSTONB,  0. J. — I  am  of  opinion  that 
the  decision  of  the  magistrate  is  rignt  for  the 
reason  that  he  has  given.  But  I  am  anxious  it 
should  not  be  thought  that  I  have  expressed  any 
opinion  except  upon  the  facte  which  are  before 
us.  In  this  case  the  captain  was  summoned  for 
not  paying  the  seaman  his  wages  in  the  presence 
of  the  Superintendent  of  Mercantile  Marine,  and 
if  it  is  merely  a  question  of  paying  waj^,  and 
they  are  paid  otherwise  than  as  provided  by 
sect.  131  of  the  Merchant  Shipping  Act  1894 — 
that  is  to  say,  throi^h,  or  in  tke  presence  of  a 
Superintendent  of  l&rcantile  Marine — ^it  is  un- 
doubtedly clear  that  an  offence  has  been  com- 
mitted. Those  words  "  through  or  in  the  presence 
of  a  superintendent "  are  not  merely  formal  words 
to  show  that  the  man  gets  his  money — ^not  merely 
to  show  that  it  does  not  pass  through  the  hands 
of  a  crimp  or  ajoybody  who  will  deduct  a  portion 
of  the  money.  TUl^  Superintendent  of  Mercantile 
Marine   is  there  for  another  purpose.     Under 
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sect.  1S2  an  aooonnt  lias  to  be  delivered,  and  any 
dedoetion  from  the  wages  mnst  appear  in  the 
aooonnt  which  is  deliverod  at  the  time  the  wages 
are  paid.  Now,  the  saperintendent^  of  course,  on 
thefaoeof  the  document  would  see  nothing  but 
"Deducted  bj  your  authoiity  158.  3d.*'  That 
might  mean  anything ;  but  it  was  m  fact  a  deduc- 
tion made  in  pursuance  of  the  bargain  made 
between  the  captain  and  the  fireman,  which,  1 
take  it,  for  this  purpose  he  thoroughly  under- 
stood.  That  being  so,  what  did  the  bargain 
practically  amount  to?  By  sect.  221  it  is  pro- 
Tided  that  if  a  seaman  commits  the  offence  of 
deserUon  he  shall  *'  be  liable  to  forfeit  all  or  any 
part  of  the  effects  he  leaves  on  board  and  of  the 
wages  which  he  has  then  earned  and  also,  if  the 
de^rtion  takes  place  abroad,  of  the  wages  he 
may  earn  in  any  other  ship  in  which  he  may  be 
employed  until  his  next  return  to  the  United 
Kinedom,  and  to  satisfy  any  excess  of  wages  paid 
by  the  master  or  owner  of  the  ship  to  any  sub- 
stitute engaged  in  his  place  at  a  nigher  rate  of 
wages  than  &e  rate  stipulated  to  be  paid  to  him." 
By  sect.  232,  "  Where  any  waees  or  effects  are 
under  this  Act  forfeited  for  desertion  from  a 
ship  those  effects  may  be  converted  into  mooey, 
and  those  wages  and  effects  or  the  money 
arising  from  the  conversion  of  the  effects 
shall  be  applied  towards  reimbursing  the  ex- 
penses caused  by  the  desertion  to  the  master  or 
owner  of  the  ship,  and,  subject  to  that  reimburse- 
ment, shall  be  P&id  into  the  Exchequer  and 
canried  to  the  Consolidated  Fund."  Therefore, 
in  proceedings  before  f^  magistrate  the  claim  of 
the  owners  of  the  Samany  in  this  case  would  be  a 
first  charge  upon  any  money  which  the  magistrate 
thought  fit  or  directed  should  not  be  paid  over  to 
the  seaman.  It  is  plain,  therefore,  to  my  miod 
that  this  particular  bargain  was  a  bargain  which 
purported  not  merely  that  the  captein  should 
receive  a  sum  of  money  on  account  of  the  owners 
of  the  Sawony,  but  also  purported  to  place  tiie 
seaman  in  a  different  position  with  reference  to 
the  consequences  of  deserting  as  provided  for  by 
sects.  221  and  232.  In  other  words,  the  agree- 
ment had  dealt  with  his  liabilities  under  the 
forfeiture  without  the  sanction  of  the  court.  Now, 
the  effect  of  the  superintendent  being  present  to 
see  that  the  money  is  paid,  which  is  snown  on  the 
face  of  that  bill,  having  regard  to  the  terms  of 
that  bill,  would  have  been  to  make  him — certainly 
indirectiy  and  I  think,  to  a  certain  extent, 
directly — sanction  the  deduction  so  made.  It 
seems  to  me  the  superintendent  was  right  in 
saying  that  he  would  not  be  a  party  to  a  deduc- 
tion made  upon  the  basis  of  this  statement,  and 
therefore  he  declined  to  be  present  when  the  wages 
were  paid.  That  being  so,  the  man  is  paid  without 
the  superintendent  being  present ;  tberefore  the 
payment  when  the  superintendent  was  not  present 
was  not  a  lawful  payment,  and  the  master  took  the 
Tesponsibility  of  making  it.  There  is  nothing  in 
sect.  226  which  conflicts  in  any  way  with  the 
view  which  I  have  expressed.  Sect.  226  does 
reserve  certain  rights.  I  express  no  opinion  at 
present  as  to  what  may  be  the  actual  rights  of  a 
shipowner  apart  from  the  rights  given  to  him 
which  are  reserved  by  sect.  226.  Of  course,  it  is 
quite  possible  there  may  be  other  matters  to 
wbioh  our  attention  has  not  been  called  which 
may  have  a  bearing  upon  that  point;  but  that  I 
do  not  know,     AU    1   say  is  that  the    rights 


reserved  by  sect.  226  of  a  remedy  by  action  or  by 
summary  procedure  have  no  bearing,  in  my 
opinion,  upon  sects.  131,  221,  and  232,  under 
which  this  arrangement  was  purported  to  be 
carried  out.  Therefore,  I  am  of  opmion  that,  for 
the  reason  stated  by  the  learned  magistrate,  bis 
decision  is  perf  ectiy  right. 

Wills,  J. — ^I  am  of  the  same  opinion,  and  I 
also  wish  to  limit  my  judgment  entirely  to  the 
facts  of  this  case.  Undoubtedly  sect.  226  pre- 
served certain  civil  remedies ;  and  whether  there 
is  any  objection  to  their  application  in  such  a 
case  as  this,  I  really  do  not  Know.  It  has  been 
intimated  that  even  upon  that  point  there  might 
be  a  question,  and,  therefore,  inasmuch  as  I  have 
not  had  my  attention  necessarily  directed  to  any- 
thing which  might  conflict  with  the  prima  fade 
meaning  of  sect.  226, 1  desire  to  say  that  I  express 
no  opinion  that,  under  sect.  226,  exactly  what 
has  l>een  done  here  could  be  done,  although  the 
compromise  of  the  criminal  proceedings  has  been 
admitted.  That  question  must  be  considered 
when  it  arises.  The  utmost  that  can  be  said 
about  sect.  226  and  its  application  to  this  case 
is,  supposing  that  it  would  entitie  the  Shipping 
Federation  to  do  what  they  have  done  .  with 
different  expressions  as  to  the  nature  of  the 
reservation  of  the  15«.  3cl.,  and  omitting  anything 
which  could  be  construed  into  a  promise  not  to 
prosecute — supposing  that  could  be  done — that  is 
not  the  present  case.  The  case  here,  to  my 
mind,  was  perfecUy  plain.  The  letter  which  ha« 
been  wiitten,  and  after  reading  which  the  seaman 
signed  the  authority,  seems  the  clearest  possible 
intimation  that  if  he  signed  that  authority  the 
owners  of  the  Saxony  would  not  prosecute  him, 
and,  inasmuch  as  they  are  the  only  people  who 
are  likely  to  prosecute,  that  is  a  pretty  strong 
consideration  leading  him  to  agree  to  this,  because, 
by  the  compromise,  he  would  get  rid  of  the 
criminal  proceeding.  It  is  quite  true  that,  under 
sect.  231  (l]t  as  far  as  the  owners  of  the  Saxony 
were  conoemed,  all  that  they  could  get  was  the 
15s.  3d.  It  is  sJso  clear  that  if  proceedings  were 
taken  under  sect.  221  nothing  could  prevent  the 
magistrate,  if  he  thought  right,  from  forfeiting 
the  whole  of  the  seamen's  wages.  Therefore,  the 
bargain  is  one  by  which  the  seaman  gets  rid  of 
the  liabilitv  to  criminal  proceedings  which  may 
result  in  a  fine  or  a  forfeiture  to  the  Exchequer  of 
the  whole  of  his  wages.  I  therefore  think,  under 
these  circumstances,  that  the  superintendent  was 
perfecUy  justified  in  going  into  the  matter  and 
refusing  to  be  present  when  the  payment  was 
made.  Sect  137  of  the  Act  clearly  shows  that 
the  superintendent  has  a  good  deal  more  to  do 
than  to  be  merely  mechanically  present  when  the 
wages  are  paid  over;  his  functions  are  of  a 
di&rent  character  from  that.  I  think,  thereforo, 
the  superintendent  was  right,  and  the  magistrate 
right  in  the  decision  at  which  he  has  arrived. 

Ohannbll,  J. — I  am  of  the  same  opinion.  I 
think  the  magistrate  was  q^uite  right  in  saying 
that  a  forfeiture  for  desertion  of  any  part  of  a 
seaman's  wages  must  be  determined  by  a  court  of 
competent  jurisdiction  and  cannot  be  the  subject 
of  private  arrangement.  It  is  clear  that  these 
provisions  as  to  forfeiture  are  in  the  nature  of 
criminal  proceedings.  It  is  only  in  some  cases 
that  the  man  may  be  liable  to  imprisonment. 
The  forfeiture  is  a  penalty  according  to  the  sec- 
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tion,  and  it  speaks  about  the  '*  offenoe  "  and  so 
on.  There  can  be  no  doubt  abont  that  part  of 
the  case.  There  is  also  no  doubt  that  the  private 
bargain  which  was,  in  point  of  fact,  come  to  in 
this  case  was  in  the  nature  of  an  arrangement 
with  respect  to  forfeiture  of  seamen's  wages.  The 
document  refers  to  that.  It  refers  not  only  to 
the  forfeiture  of  the  wages  in  the  first  ship,  but 
to  the  wages  subsequently  earned ;  and  it  says  if 
the  man  does  not  agree,  then  tiiej  ask  the  present 
appellant  to  retain  all  his  wages  earned  on  the 
second  ship.  The  result,  therefore,  is  that  this 
is  an  arrangement  which  is  arrived  at  by  the  sea- 
man with  full  knowledge  of  what  he  is  aoing,  and 
it  is  an  arrangement  settling  what  is  to  be  done 
in  respect  to  that  claim  for  ^rfeiture.  As  to  the 
case  which  might  arise,  although  it  would  not  be 
so  effective — namely,  the  Shipping  Federation 
sending  to  the  captain  of  the  second  ship  a  notice 
to  the  effect  that  the  seaman  has  committed  a 
breach  of  contract  and  would  be  liable  to  be  sued 
in  the  County  Court  for  damages,  and  requesting 
the  seaman  to  agree  that  those  damaees  should 
be  deducted  from  his  wages — as  to  wnat  would 
happen  in  such  a  case  as  that  it  is  not  for  the 
court  now  to  say.  All  we  do  say  is  that  it 
would  be  a  very  different  case  from  the  present. 
What  answer  there  may  be  to  such  a  case  I  do 
not  know ;  but  one  thing  is  obvious,  and  that  is 
that  it  would  not  be  so  effective  in  inducing  the 
seaman  to  agree  that  the  money  should  be 
deducted,  and,  therefore,  it  would  not  be  quite  so 
satisfactory  even  if  it  is  valid.  As  to  whether 
it  is  valid  or  not,  I  do  not  think  it  would  be  right 
for  the  court  to  express  any  opinion  until  the 
question  arisee.  ^^^^  dUmUsed. 

Solicitors  :  for  the  appellant,  BoUerell  and 
Roche :  for  the  respondents,  Solicitor  to  the  Board 
of  Trade, 


Tuesday,  June  30,  1903. 

(Before  Lord  Alybrstonb,  C.J.,  Wills  and 

Channbll,  JJ.) 

ASHLBY  AND  SmITH  LiMITBD  (appS.)   V. 

Haweb  (resp.).  (a) 

Betting-houses — Advertisement — Beasondble  con^ 
struetton — Flace  used  for  betting — Sfust  suggest 
unlawful  betting — Betting  Act  1853  (16  &  17 
Vict.  c.  119),  ss,  1,  7. 

In  order  that  the  publication  of  an  advertisement 
may  be  an  offence  within  sect  7  of  the  Betting 
Act  1853  it  is  necessary  that  the  advertisement 
on  a  reasonable  construction  of  its  words  shall 
make  it  appear  not  merely  that  a  place  is  used 
for  betting,  but  that  it  is  used  for  betting  of 
one  or  other  of  the  two  hinds  prohibited  by  sect,  1 
of  the  Act — that  is  betting  with  persons  physic- 
ally resorting  to  the  place  or  betting  by  receiving 
there  m^ney  or  some  valtiable  thing  as  the  con- 
sideration  for  a  promise  by  the  receiver  to  pay 
or  transfer  money  or  a  valuable  thing  on  the 
event  of  a  horse  race,  &c, 

Casb  stated  by  one  of  the  aldermen  of  the  city  of 
London,  beint^  a  court  of  summary  jurisdiction. 
Oa  the  4th  Nov.  1902  an  ii]iormation  was 
preferred  by  John  Hawke  (hereinafter  called  the 
respondent),  under  sect.  7  of  the  Betting  Act 
1853,  against  Ashley  and  Smith  Limited  (herein- 


(a)  Ueported  by  J.  Ahdbbw  Strahah,  Bsq.,  Barrister-at-Law. 


after  called  the  appellants),  for  that  they  on  the 
27th  May  1902  did  unlawfully  cause  certain  adver- 
tisements to  be  published  whereby  it  was  made  to 
appear  that  certain  premises,  known  as  Noa.  150 
and  152,  Fleet-street,  London,  were  opened,  kept, 
and  used  by  Topping  and  Spindler  for  the  purpose 
of  making  bets  and  wagers,  contrary  to  the 
statute  in  such  cases  made  and  provided. 

Betting  Act  1853  (16  &  17  Vict.  c.  119) : 

Seot.  1.  No  house,  oiBoe,  room,  or  other  plaoe  ahall  be 
opened,  kept,  or  need  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the 
same,  or  any  person  procured  or  employed  by  or  aethtf^ 
for  or  on  behalf  of  suoh  owner,  occupier,  or  keeper  or 
person  naing  the  eame,  or  of  any  person  having  the  oare 
or  management  or  in  any  manner  condaoting  the  busi- 
ness thereof  betting  with  persons  resorting  thersto; 
or  for  the  purpose  of  any  money  or  valnable  thing 
being  received  by  or  on  behalf  of  such  owner,  ocenpier, 
keeper,  or  person  as  aforesaid  as  or  for  the  oonsidetayon 
for  any  assurance,  undertaking,  promise,  or  agreement, 
express  or  implied,  to  pay  or  give  thereafter  any  money 
or  valuable  thing  on  any  event  or  contingency  of  or 
relating  to  any  horse  race  or  other  race,  fight,  game, 
sport,  or  exercise,  or  as  or  for  the  oonaideration  for 
secnring  the  paying  or  giving  by  some  other  pereon  of 
any  money  or  valnable  thing  on  any  such  event  or  oon- 
tiDgenoy  as  aforesaid ;  and  every  house,  office,  room,  or 
other  place  opened,  kept,  or  used  for  the  purposes  afore- 
Baid  or  any  of  them  is  hereby  declared  to  be  common 
nnisanoe  and  contrary  to  law. 

Sect.  7.  Any  person  exhibiting  or  publishing  or  cens- 
ing to  be  exhibited  or  published  any  postcard,  handbill, 
card,  writing,  sign,  or  aidvertisement  whereby  it  shall  be 
made  to  appear  that  any  house,  office,  room,  or  place  is 
opened,  kept,  or  used  for  the  purpose  of  making  bets  or 
wagers  in  manner  aforesaid  or  for  the  purpose  of 
exUbiting  lists  for  betting  or  with  intent  to  induce  any 
person  to  resort  to  such  house,  office,  room,  or  place  for 
the  purpose  of  making  bets  or  wagers  in  manner  afore- 
said, or  any  person  who,  on  behalf  of  the  owner  or  ocen- 
pier of  any  such  house,  office,  room,  or  plaoe  or  person 
using  the  same,  shall  invite  other  persons  to  resort 
thereto  for  the  purpose  of  making  bets  or  wagers  in 
manner  aforesaid,  shall  upon  summary  conviction  thereof 
before  two  jnstioes  of  the  peace  forfeit  and  pay  a  sum 
not  exceeding  thirty  pounds.    .    .    . 

The  above-mentioned  information  was  heard  by 
the  alderman  on  the  17th  Nov.  and  the  Ist  Dec 
1902,  and  on  the  application  of  the  respondent 
with  the  consent  of  the  appellants  the  summons 
was  amended  as  follows : 

For  that  you  on  the  27th  May  1902  in  the  City  did 
unlawfully  cause  certain  advertisements  to  be  published 
whereby  it  was  m*ide  to  appear  that  an  office  and  place 
was  opened,  kept,  and  used  by  Topping  and  Spindler  for 
the  purpose  of  making  bets  or  wagers  in  manner  pro- 
hibited by  the  Betting  Act  1853,  contrary,  Ac 

At  the  hearing  of  this  information  the  follow- 
ing were  found  to  be  proved  as  facts : — 

The  appellants  were  a  company  limited  by 
shares,  ana  the  company  waa  incorporated  imdcff 
the  Companies  Acts  on  the  28th  Feb.  1901  aa  pro- 
prietors, printers,  and  publishers  of  a  newspaper 
entitled  the  Sportsman,  with  registered  offices  at 
Nos.  139  and  140,  Fleet- street,  at  which  address  the 
newspaper  was  published. 

The  respondent  was  the  hon.  secretary  of  the 
National  Anti- Gambling  League,  and  Uie  pro- 
secution was  instituted  at  the  instance  of  that 
league. 

A  copy  of  the  issue  of  the  Sportsman  of  the 
27th  May    1902,  purchased  by  a  clerk   to   the 
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aolicitora  of  the  Anti-Gambling  League,  was  put 
in  eTldenoe.  It  contained  advertisementiB  appear- 
ing in  conspionons  positions  on  the  front  page 
and  also  on  the  second  page.  These  advertise- 
ments were  worded  in  the  same  manner,  and  were 
in  the  following  terms : 

Topping  and  Spindler,  Flushing,  Holland.  The  Derby, 
Ascot  Stakes,  Boyal  Hunt  Gup,  Northamberland  Plate, 
and  the  Continental  Sportsman.  Also  Year  Book  and 
Beady  Beokoner  free  on  receipt  of  address.  Telegraphic 
instrnctionB  can  he  sent  to  London.  All  letters  to  be 
addressed  Topping  and  Spindler,  Flushing,  Holland. 
Post-oards  Id..    Postage  2id, 

On  an  application  bein^  made  on  the  SOth  May 
1902  to  Topping  and  Spindler  by  H.  A.  Brown 
certain  documents  (which  were  annexed  to  the 
case)  were  received  by  him.  They  were  posted  to 
him  in  an  envelope  bearing  an  English  Id.  stamp 
and  a  London  postmark,  and  on  the  back  of  the 
envelope  were  stamped  the  words :  "  If  not 
delivered,  to  be  retnmed  to  150,  Fleet-street, 
London.*' 

A  Post  Office  Order  for  31.  was  sent  to  Topping 
and  Spindler  by  H.  A.  Brown,  an  acknowledg- 
ment being  received  by  him  from  them,  and  on 
the  6th  June  1902  a  telegram,  addressed  to 
"  Gmmble,  London,"  wa,8  sent  by  H.  A.  Brown 
for  the  purpose  of  making  a  bet  or  wager  of 
10s.  each  way  on  a  horse  named  Glass  Jng, 
running  or  about  to  run  a  race  then  pending  in 
England. 

Since  the  year  1899  "  Grumble,  London,'"  had 
been  the  registered  telegraphic  address  of  R. 
Topping,  a  member  of  the  firm  of  Topping  and 
Spindler  at  No.  150,  Fleet-street,  up  to  the  3rd 
Aug.  1901,  when  the  address  was  changed  to 
No.  152,  Fleet-street. 

Further  telegrams  were  addressed  to  **  Grumble, 
London,"  on  the  7th,  10th,  11th,  12th,  and  15th 
June  1902  by  H.  A.  Brown  for  the  purpose  of 
makine  bets  or  wagers  on  events  relating  to  horse 
races  then  pending  in  England,  and  acknowledg- 
ments of  these  were  duly  received  by  him  from 
Topping  and  Spindler. 

On  16th  June  1902  a  letter  was  sent  to  Topping 
and  Spindler  at  Flushing  by  H.  A.  Brown, 
inclosing  six  vouchers  and  a  credit  note,  and  in 
reply  an  account  was  received  from  them  showing 
the  balance  due  from  Topping  and  Spindler  in 
respect  of  the  bets  or  wagers  of  21.  9s.  7cl.,  and, 
in  response  to  a  request  for  a  remittance,  a  letter 
^as  received  from  tbem  dated  the  17th  June  1902 
inclosing  postal  orders  for  21.  90.  Sd.,  2d.  being 
deducted  for  registration. 

Topping  and  Spindler  had  a  banking  account 
at  the  Newington  branch  of  the  London  and 
County  Bank  Limited,  and  the  Post  Office  Order 
for  32.  so  sent  to  them  was  paid  into  such  account, 
and  it  was  also  proved  that  Topping  and  Spindler 
were  occupiers  of  offices  at  Nos.  150  and  152, 
Fleet-street,  in  London. 

H.  A.  Brown  was  clerk  to  the  solicitors  for  the 
prosecution,  and  he  stated  he  had  been  a  solicitor's 
derk  all  his  life  and  had  no  other  calling  or 
business,  and  that  in  all  the  steps  be  took  as 
above  mentioned  he  had  acted  under  the  instruc- 
tions of  the  solicitors,  and  had  been  supplied  with 
money  by  them  to  be  used  as  above  mentioned, 
and  that  all  the  steps  he  took  were  with  the  view 
to  and  for  the  purpose  of  a  prosecution  of  the 
appellants ;  that  no  communication  had  ever  been 
made  to,  or  notice  given  to,  the  appellants  that 
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a  prosecution  of  Topping  and  Spindler  had  been 
instituted  by  the  league,  nor  had  they,  so  far  as 
he  had  heard,  ever  oeen  prosecuted  for  illegal 
betting. 

There  was  no  evidence  whatever  before  the 
alderman  showing  that  the  appellants  ever  had 
any  knowledge  or  notice  of  the  way  in  which 
Topping  and  Spindler  carried  on  their  ousiness,  or 
of  the  fact  that  they  committed  any  illegality  (if 
any)  in  so  doing,  and  at  the  hearing  on  the  1st 
Deo.  1902  he  stated  his  opinion  to  the  effect  that 
he  was  quite  satisfied  of  the  good  faith  of  the 
Sportsman  (i.e.,  the  appellants),  and  that  he  did 
not  (question  that  for  a  moment,  but  that  the 
question  was  whether  knowingly  or  unknowingly 
tney  had  brought  themselves  within  the  four 
corners  of  the  law. 

It  was  admitted  by  the  appellants  that  the 
sums  received  from  Topping  and  Spindler  in 
respect  of  the  advertisements  for  the  six  months 
from  the  1st  May  1902  to  the  31st  Oct.  1902 
amounted  to  1157f.  2s.  4d. 

No  evidence  was  tendered  by  or  on  behalf  of 
the  appellants. 

On  behalf  of  the  appellants  it  was  contended : 
(a)  That  the  whole  of  the  evidence  given  in  proof 
of  the  facts  resulting  from  Brown's  inquiries  was 
inadmissible  on  the  ground  that  the  advertise- 
ment, to  be  within  the  provisions  of  the  said 
sect.  7  of  the  Betting  Act  1853  (16  &  17  Yict 
c.  119),  must  be  such  as  to  make  it  appear  from 
its  wording,  or  on  its  face,  that  a  house,  office, 
room,  or  place  was  open,  kept,  or  used  in  the 
United  Kingdom  for  making  bets  or  wagers  con- 
trary to  sect.  1  of  the  same  statute,  (h)  That 
it  was  not  open  to  the  respondent  to  put  in 
the  above-mentioned  evidence  in  any  case,  and 
certainly  not  unless  the  matters  deposed  to  were 
connected  with  the  appellants  by  showing  that 
they  had  notice  or  knowledge  of  them,  (c)  That 
there  was  no  evidence  that  the  words  in  the 
advertisement  had  any  meaning  other  than  that 
they  bore  according  to  the  ordinary  use  of  the 
English  language,  or  upon  the  face  of  them. 
(d)  That  no  one  was  called  to  prove  that  he  had 
construed  the  advertisement  as  referring  to 
illegal  betting,  and  that  not  even  H.  A  Brown 
gave  any  evidence  he  had  so  constmed  it  upon 
reading  it.  (e)  That  the  evidence  before  referred 
to  was  admissible,  if  at  all,  only  on  a  prosecution 
of  Topping  and  Spindler,  and  not  on  the  prose- 
cution of  any  newspaper  for  publishing  the 
advertisement.  (/)  That  before  the  appellants 
could  be  legally  convicted  under  sect.  7  of  the 
Act  in  respect  of  the  publication  of .  the  adver- 
tisement, they  must  have  been  proved  to  have  had 
knowledge  or  to  have  been  fixed  with  notice  of  the 
particular  method  in  which  Topping  and  Spindler 
conducted  the  businessjto  which  the  advertisement 
referred,  and  of  the  fact  that  such  method  was 
illegal  within  the  Act.  (g)  That  a  guilty  mind 
was  an  essential  element  of  the  offence  cnarged, 
of  which  there  was  no  evidence  in  this  case,  (h) 
That  the  effect  of  conviction  in  this  particular 
case  would  be  to  throw  upon  the  newspaper  press 
of  this  country  the  duty — absolutely  novel — of 
making  it  necessary  to  inquire  into  the  business 
of  persons  advertising  in  the  columns  of  news- 
papers, even  though  the  advertisements  forwarded 
for  publication  were  on  the  face  of  them  perfectly 
innocent  and  legal,  (i)  That  there  was  no  evi- 
dence to  show  that  the  appellants  in  fact  suspected 
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or  ou^ht  to  have  saspected  the  advertisementB  as 
refemng  to  illegal  betting,  or  that  Topping  and 
Spindler  carried  on  any  illegal  betting,  (j)  That 
Topping  and  Spindler  were  not  shown  to  be 
carrying  on  any  business  prohibited  by  the  Act, 
or  doing  anything  illegal  under  the  Act.  {k) 
That  the  facts  as  to  Topping  and  Spindler's 
banking  account  were  inadmissible  unless  notice 
or  knowledge  thereof  was  brought  home  to  the 
appellants. 

On  behalf  of  the  respondent  it  was  contended  : 
(a)  That  the  whole  character  of  the  advertise- 
ment and  the  names  of  the  races  clearly  implied 
that  the  words  "  Telegraphic  instructions  can  be 
sent  to  London  "  applied  and  could  only  apply  to 
betting  telegrams  for  the  purpose  of  making  bets 
on  horse  races,  and  also  implied  that  there  was 
an  office  in  London  to  which  such  betting  tele- 
grams could  be  sent,  and  was  thus  used  tor  an 
essential  part  of  the  transaction  forbidden  by  the 
Act  (&)  That  it  was  not  necessary  for  the  respon- 
dent to  prove  actual  knowledge  b;^  the  appellants 
of  the  illegal  character  of  the  business  carried  on 
by  Topping  and  Spindler. 

The  alderman  overruled  these  objections  to  this 
evidence  and  admitted  it. 

He  was  of  opinion  that  the  advertisement  and 
the  facts  proved  made  it  ap^ar  that  an  office 
or  place  which  was  in  connecuon  with  the  office 
of  Topping  and  Spindler,  Flushing,  in  Holland, 
was  opened,  kept,  and  used  by  Topping  and 
Spindler  in  London  for  the  purpose  of  making 
bets  or  wagers  in  the  manner  prohibited  by  the 
Betting  Act  1853,  and  therefore  held  that  the 
appellants  in  publishing  the  advertisement  had 
been  guilty  of  an  offence  against  sect.  7  of  that 
Act.  He  accordingly  convicted  the  appellants  on 
the  amended  summons  and  fined  them  10i[.,  and 
ordered  them  to  pay  ten  guineas  costs. 

During  the  argument  the  attention  of  the 
alderman  was  called  to  the  following  cases : 

Reg.  V.  Br<ywn,  72  L.  T.  Bep.  22 ;  (1895)  1  Q.  B. 

119; 
Stoddart  v.  Hawks,  20  Ma«.  Cas.   354 ;  85  L.  T. 

Bep.  687 ;  (1902)  2  K.  B.  353 ; 
Lennox  v.  Stoddart ;  Davis  v.  Stoddart^  20  Mag. 

Cas.  633 :  87  L.  T.  Bep.  288  ;  (1902)  2  K.  B.  21 ; 
Mackenzie  v.  HoAoke  ;  Hawke  v.  Ma^kenzie^  20  Mag. 

Gas.  596 ;  87  L.  T.  Bep.  128  ;  (1902)  2  E.  B.  225 ; 
Wright  v.  Clarke  (1870),  34  J.  P.  661. 

Danekwerts,  K.C.  (C.  Mathewe  and  Chiy 
Stephenson  with  him)  for  the  appellants. — Two 
questions  arise  here,  and,  if  either  of  them  is 
decided  in  the  appellants'  favour,  the  appeal  must 
succeed.  The  nrst  is,  assuming  that  the  actual 
proceedings  of  Topping  and  Spindler  were  illegal 
within  sect.  1  of  the  Betting  Act  1853,  was  the 
advertisement  in  the  Sportsman  a  breach  of 
sect.  7  P  Now,  my  submission  as  to  that  is  this : 
To  make  the  advertisement  such  a  breach,  the 
advertisement  must  show  on  the  face  of  it  that  a 
house  was  being  used  for  purposes  illegal  under 
sect.  1.  There  is  nothing  on  the  face  of  this 
advertisement  to  suggest  this.  [Channbll,  J. — 
What  is  suggested  By  the  words  ''Telegraphic 
instructions  can  be  sent  to  London  "  P]  That 
may  refer  to  orders  for  the  Continental  Sportsman, 
But,  even  assuming  that  it  refers  to  betting,  yet 
all  betting  is  not  illegal  under  sect.  1  of  the  Act. 
And  at  most  this  can  only  be  read  as  intimating 
that  some  sort  of  betting  was  carried  on  at  an 


unspecified  address  in  London.  It  may  be  that 
the  evidence  admitted  as  to  the  subsequent  acts 
of  Topping  and  Spindler  shows  the  sense  in  which 
they  intended  the  words  to  be  understood,  but  I 
submit  that  that  evidence  is  not  admissible  here. 
The  real  question  is  whether  the  words  reasonably 
and  naturally  bear  that  meaning.  Moreover,  it 
has  been  decided  that  for  a  conviction  under  this 
7th  section  the  publisher  must  have  something  of 
mensrea — that  he  actually  knew  that  the  advertise- 
ment related  to  illegal  betting : 

ChishoVm  V.  Doulton,  60  L.  T.  Bep.  966;  22  Q.  B. 
Div.  736. 

This  is  just  what  the  alderman  has  refused  to  find 
— ^not  merely  refused  to  find,  but  he  has  found  the 
very  reverse.  He  has  found  that  there  waa  no 
evidence  that  anyone  connected  with  the  appel- 
lants knew  how  Topping  and  Spindler  carried  on 
their  business,  and  says  he  is  quite  satisfied  of 
the  good  faith  of  the  Sportsman.  The  second 
question  is  whether  in  lact  the  proceedings  of 
Topping  and  Spindler  were  an  offence  under 
sect.  1  of  the  Act.  That  section  oonsitutes  two 
offences.  The  first  is  the  using  a  place  for  the 
purpose  of  betting  with  persons  resorring  physi- 
cally thereto  : 

Reg,  V.  Brown  (sup.). 

Clearly  the  ofiBce  in  London  kept  by  Topping  and 
Spindler  was  not  used  for  tnis  purpose.  The 
second  is  using  a  plsuse  for  the  purpose  of  receiving 
money,  &c.,  in  consideration  of  a  promise  to  pay 
upon  the  event  of  a  race,  &o. : 

Lennow  v.  Stoddart  (aup). 

Equally  oleaily  the  office  in  London  kept  by 
Topping  and  Spindler  was  not  used  for  thu 
purpose.  All  money  was  sent  to  Holland,  and  it 
was  sent  without  rd^erence  to  any  specific  event 
Nothing  whatever  was  received  at  the  London 
office  but  telegrams  relating  to  betting  with 
money  which  there  is  no  evidence  ever  came  to 
that  office.  This,  I  submit,  is  not  using  a  phioe 
illegally  within  sect.  1  of  the  Act. 

Avory,  K.G.  (/.  C.  Maekay  with  him)  for  the 
respondents. — ^This  advertisement  must  be  read 
in  the  sense  in  which  the  persons  to  whom  it  was 
published  would  understcmd  it.    The  persons  to 
whom  it  was  published  were  the  readers  of  the 
Sportsman.    In  what  other  way  could  a  sporting 
reader  understand  the  words  "  Telegraphic  in- 
structions can  be  sent  to  London  "  than  this,  that, 
on  applying  to  Topping  and  Spindler  at  Flashing, 
they  would  be  supplied    with  their  address  in 
London  where  bets  might  be  made  by  telegraphic 
instructions  P      [Lord   Alybbstonb,   CJ.— Bot 
does  it  necessarily  suggest  that  a  deposit  most 
be  made  with  the  instructions  PJ    Yes.    The  offer 
is  not  made  to  specific  persons,  but  to  any  person 
who  chooses  to  write  to  them  at  Flushing.    The 
inquiries  made  by  Brown  show  clearly  that  this 
was  in  fact  the  meaning.    [Channsll,  J.^No 
doubt  they  do ;  but  that  does  not  show  tJiat  that 
was  the  meaming  the  public  put  upon  them.]  T^ 
public  was   a  sporting  public,  who  knew  wdl 
that  bookmakers  required  the  money  in  advance 
Then  there  is  no  need  for  mens  rea  in  the  pnh- 
lisher ;  he  is  bound  not  to  publish  advertisements 
of  this  kind.    As  to  the  second  pointy  the  case  of 
Lennox  v.  Stoddart  (stfp.),  cited  by  my  friend,  is 
really  against  him.    It  was  there  laid  down  that 
though  the  office  in  question  is  not  the  one  to 
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which  the  money  was  actaall^  sent,  yet,  if  it  is  a 
necessary  part  of  the  machinery  by  which  the 
money  is  received,  that  is  sufficient  to  make  it  an 
office  for  the  receipt  of  money  within  the  second 
part  of  sect.  1  of  the  Act.  Here  the  evidence 
shows  that  the  Flashing  office  was  merely  a  re- 
oeiving  honse  for  money  to  be  immediately 
transmitted  to  the  office  in  London. 

Danchwerts,  K.O.  was  not  called  on  in  reply. 

Lord  Alvebstonb,  O.J. — The  argument  in  this 
case  has  brought  out  once  more  in  strong  relief 
that  which  has  so  often  been  observed  upon — 
namely,  that  it  is  vezy  desirable  there  should  be 
some  leffislation  to  stop  such  advertisements  as 
these.  They  undoubtedly  do  a  great  deal  of 
harm,  although,  as  has  often  been  pointed  out  at 
the  Bar  and  repeated  on  the  Bench,  betting  j9er  se 
is  not  prohibited.  Two  classes  of  transactions 
are  aimed  at  by  sect.  1  of  the  Act.  These,  I 
think,  have  been  correctly  summarised  by  Mr. 
Danckwerts.  The  one  is  opening,  &c,,  a  honse, 
office,  &o,t  for  the  purpose  of  betting  with  persons 
resorting  thereto ;  the  other,  keeping  a  place  for 
the  purpose  of  any  money  or  valuable  thing  being 
received  in  consideration  of  a  promise  to  pay  upon 
the  e?ent  of  a  horse  race.  We  have  held,  and  the 
Court  of  Appeal  have  affirmed  our  decision,  that 
if  what  is  done  in  this  country  is  a  necessary  ingre- 
dient or  step  in  the  receipt  of  the  money,  there  is 
an  offence  under  the  statute,  although  the  money 
was  not  actually  received  in  England.  Now,  these 
being  the  two  classes  of  transactions  which  are 
atta^ed  and  prohibited  by  sect.  1,  sect.  7  says 
that  any  person  exhibiting  an  advertisement 
whereby  it  shall  be  made  to  appear  that  any 
house,  office,  room,  &c.,  is  open,  kept,  or  used  for 
the  purpose  of  making  bets  or  wagers  in  manner 
aforesaid,  shall  on  conviction  forfeit  and  pay  a  sum 
not  exceeding  thirty  pounds.  I  adopt  what  Mr. 
Avory  said— 3  believe  I  pointed  it  out  in  one  of 
the  other  cases — that  an  advertisement  which 
advertises  a  place  or  office  for  either  of  the  pur- 
poses in  sect.  1  is  an  illegal  advertisemepit.  Now,  I 
think  that  in  order  that  an  advertisement  shocQd 
come  within  the  section  it  must  appear  by  reason- 
able inference  from  the  advertisement  that  illegal 
betting  is  being  carried  on  at  the  place,  or  that 
there  is  an  invitation  to  do  something  which  shall 
form  part  of  illegal  betting.  I  do  not  accept  the 
view  which  Mr.  Danckwerts  has  presented  to 
us,  that  the  alderman  meant  to  find  that  there 
could  not  be  an  offence  against  the  statute  unless 
the  owners  of  the  paper  who  published  the  adver- 
tisement Imew  that  illegal  betting  was  going  to 
be  carried  on.  I  think  that  if  Uie  case  is  one 
in  which  the  advertisement,  reasonably  con- 
strued by  the  person  by  whom  it  is  read, 
indicates  one  of  the  two  offences  prohibited 
by  sect.  1,  then  the  offence  under  sect.  7 
is  complete,  and  no  newspaper  proprietor  can 
properly  plead  ignorance  because  he  did  not  him- 
self make  inquiry  as  to  what  the  advertisement 
indicated.  That  these  were  betting  advertise- 
ments there  cannot  be  a  shadow  of  a  doubt, 
whether  you  look  at  the  advertisement  itself 
or  the  other  advertisements  with  which  it  was 
closely  connected.  The  proprietors  of  the  Sports- 
nan  cannot  possibly  have  thought  that  they 
did  not  know  they  were  the  advertisements  of 
some  kind  of  betting  and  therefore  in  tbat  sense 
wunt  rea  is  not  necessary.    The  difficulty  is  that 


it  must  be  proved  by  reasonable  intendment  from 
the  advertisement  that  it  relates  to  one  of  the 
two  prohibited  classes  of  transctions.  I  should 
be  very  glad  if  I  could  come  to  the  other  con- 
clusion l^ause  day  by  day  I  get  more  convinced  of 
the  mischief  that  is  done  by  these  advertisements. 
All  that  is  said  is  that  Topping  and  Spindler, 
Flushing,  HoUand  —  and  the  aporttman  must 
know  that  they  are  betting  people — would  do 
something  in  connection  with  the  Derby,  Ascot 
Stakes,  Koyal  Hunt  Oup,  and  Northumberland 
Plate,  that  they  issue  the  Continental  Sportsman 
and  a  year  book  and  ready  reckoner  free  on 
receipt  of  address,  and  that  telegraphic  instruc- 
tions can  be  sent  to  London.  If  those  words 
**  Telegraphic  instructions  can  be  sent  to  London  " 
^-and  undoubtedly  those  are  the  words  which 
have  created  the  greatest  difficulty  in  my  mind — 
if  those  words  not  only  could  be  construed,  but 
ought  to  be  construed  in  ordinary  understanding 
as  meaning  you  can  send  your  instructions  to 
London  in  connection  with  the  machinery,  whereby 
I  shall  receive  your  money,  or  in  other  words,  as 
Mr.  Avory  has  put  it,  if  the  words  '*  Telegraphic 
instructions  can  be  sent  to  London"  are  only 
consistent  with  the  course  of  transactions  whereby 
Topping  and  Spindler  received  money  in  Holland 
by  means  of  the  instructions  sent  to  the  office  in 
London,  then  I  think  the  case  would  be  ve^ 
nearly  covered  by  the  previous  authorities.  It 
seems  to  me  that  that  is  importing  into  this  case 
a  view  of  the  advertisement  which  is  not  justified 
by  the  evidence.  There  is  no  finding  tbat  that  is 
what  it  means.  I  oei'tainly  think  the  fair  mean- 
ing of  the  finding  statement  is  that  the  advertise- 
ment, coupled  with  what  was  done  after  the 
advertisement  was  published,  led  the  alderman  to 
his  conclusion.  I  think  it  is  impossible  to  say 
that  the  advertisement  may  not  be  issued  by  a 
person,  and  does  not  appear  to  be  issued  by  a 
person  who  is  canying  on  betting  without  in- 
fringing the  provisions  of  sect.  1.  I  admit  that 
knowing  the  mischief  that  is  done  by  these 
advertisements — and  undoubtedly  there  is  a  large 
amount  of  this  betting — ^it  is  highly  probable  that 
those  who  issued  those  advertisements  will  carry 
on  illegal  betting ;  but  it  seems  to  me  impossible 
on  this  evidence,  this  being  a  criminal  case,  to  say 
that  it  is  made  to  appear  from  the  advertisement 
itself  that  Topping  and  Spindler  are  infringing 
the  law  in  England.  I  am  bound  to  say  that  the 
fact  that  they  have  a  Flushing  address,  and  that 
they  do  not  give  a  London  address,  makes  the 
advertisement  suspicious,  but  I  do  not  think  sus- 
picion is  enough.  I  think  the  advertisement 
must  make  it  appear  that  the  business  which  is 
being  carried  on  in  London  is  one  of  the  busi- 
nesses which  is  prohibited  or  rendered  illegal  by 
the  Ist  section.  Therefore  with  great  regret  I 
come  to  the  conclusion  that  this  conviction  cannot 
stand. 

Wills,  J. — I  share  my  Lord's  views  and  his 
regrets. 

Ohannbll,  J. — ^I  am  also  of  the  same  opinion. 
I  think  a  great  deal  does  appear  from  this  adver- 
tisement, and  that  this  advertisement  does  make 
it  appear  that  there  is  an  office  in  London,  at 
which  at  some  time  some  kind  of  betting  either 
goes  on  or  is  in  some  way  transacted.  I  think 
that  does  appear ;  but  the  difficulty  is  to  bring 
the  case  within  either  of  the  two  branches  of  the 
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1st  seotion  of  the  Act.  If  it  had  not  been  for  the 
case  of  Beg.  v.  Brown  {9v/p.\  which  says  that  there 
must  be  '*  physical  resorting/*  there  v7oald  not  be 
much  difficulty,  because  then  the  case  could  be 
brought  within  the  first  branch  of  sect.  1,  but  I 
think  there  is  quite  enough  in  the  advertisement 
to  show  that  there  was  an  office  in  London.  It 
is  true  that  the  address  of  that  office  is  not  given, 
but  it  is  impossible  to  read  this  otherwise  than 
as  meaning  you  can  communicate  with  us  in 
London  by  telegraph,  although  our  address 
purports  to  be  at  Flushing,  and  you  can  get  our 
London  address  by  getting  there  other  documents 
sent  to  you.  It  is  impossible  to  hold  that  the 
document  means  other  than  that,  but  that  is  not 

?[uite  enough.  "  Phj^sical  resorting  "  is  necessary 
or  a  conviction  within  this  first  branch,  and 
that  is  out  of  the  question  here>  because  this  adver- 
tisement so  far  as  it  indicates  anything  at  all  on 
the  subject  indicates  another  kind  of  com- 
munication— ^namely,  by  telegraph,  and  not  by 
'*  physical  resorting."  Then,  as  to  the  secona 
branch  of  the  section  on  which  Mr.  Avory  mainly 
bases  his  case,  he  says  that  it  is  made  to  appear 
from  the  advertisement  that  the  betting  which 
goes  on  at  this  office  in  London,  which  is  not 
specified,  but  which  exists  somewhere  in  London, 
is  betting  by  means  of  prepayment.  He  asks  us 
to  come  to  that  conclusion  because  he  says  all 
sensible  people  know  that  nobody  would  bet  with 
strangers  upon  any  other  terms.  That  seems  to 
me  to  be  just  the  difficulty  in  this  case.  Does 
that  appear  from  this  advertisement?  I  do  not 
pretend  myself  to  doubt  that  in  fact  the  betting 
intended  is  by  prepayment,  but  I  do  not  think  we 
can  take  judicial  notice  of  it,  and  there  is  no  finding 
of  fact  in  the  case  which  says  it  is  so.  If  there 
was  we  should  be  bound  by  it.  As  to  the  evi- 
dence as  to  the  communications  that  were  made 
I  do  not  think  that  is  applicable.  When  one 
talks  about  the  meaning  of  words  sometimes  one 
is  referring  to  the  meaning  with  which  the 
person  who  is  using  these  words  uses  them,  and 
the  meaning  that  he  intends  to  put  upon  them, 
but  as  a  general  rule  of  law  you  do  not  talk  of 
the  meaning  of  words  as  meaning  what  the 
speaker  of  the  words  or  the  user  of  the  words 
intends  by  them,  but  one  refers  to  the  sense  in 
which  they  would  be  understood  by  the  person 
who  heard  them.  Now,  supposing  this  advertise- 
ment was  absolutely  ambiguous  or  that  it  might 
have  two  meanings,  and  that  a  person  did  not 
know  which  was  intended,  if  you  wanted  to  find 
out  which  the  man  intended  the  best  way  would 
be  to  communicate  with  him  and  find  out»  and 
you  would  get  an  answer  as  in  this  case.  Therefore 
this  communication  between  Brown  and  Topping 
and  Spindler  is  the  best  evidence  that  there  can 
be  of  what  meaning  Topping  and  Spindler  put 
upon  the  adveitisements,  but  it  is  no  evidence  at 
aU  of  the  meaning  which  other  people  would  put 
upon  it  without  that  communication.  Conse- 
quently it  seems  to  me  that  you  cannot  say  that 
this  advertisement  makes  that  to  appear  which 
is  necessary  in  order  to  bring  it  within  the  second 
branch  of  sect.  1  of  the  statute.  I  share  my 
Lord's  regret  that  we  cannot  come  to  another  con- 

®^^^^^^-  Appeal  aUoxoed, 

Solicitors  for  the  appellants,  Qush,  PhiUipa, 
Walters,  and  WiUiams, 
Solicitors  for  the  respondent,  Malkm  and  Co, 


Monday,  July  6, 1903. 

(Before  Lord  Alvbbstone,  G.J.,  Wills  and 

Channbll,  JJ.) 

High  (app.)  v.  Billings  (resp.).  (a) 

Metropolis — Drain  or  sewer  —  Combined  system 
under  order — Authority  given  to  surveyor  to 
approve  by  sanitary  authority. 

In  1868  the  owner  of  certain  houses  applied  in 
pursuance  of  the  Metropolis  Management  Act 
1855  for  permission  to  drain  the  houses  by  means 
of  a  combined  d/rain. 

The  application  was  filed  in  a  booh  and  signed  by 
the  surveyor  of  the  sanitary  authority  as 
approved,  in  pursuance  of  a  resolution  parsed  by 
such  sanitary  authority  authorising  the  surveyor 
"  to  grant  applicatvms  for  house  drainage  when 
they  are  regular,  involwng  no  special  point  for 
the  consideration  of  the  board.** 

There  was  no  other  evidence  of  the  approval  of  the 
sanitary  authority  or  of  an  order. 

Held,  that  the  pipe  draining  the  houses  was  a 
seioer  and  not  a  drain. 

Cask  stated  on  a  complaint  preferred  by  George 
Frederick  High,  one  of  the  sanitary  inspectors 
to  the  Hackney  Metropolitan  Borough  Council 
(hereafter  called  the  appellant)  against  the 
owner  of  a  messuage  and  premises  known  as 
No.  14,  New. street,  London  Fields,  in  the  metro- 
politan borough  of  Hackney,  for  that  in  or  upon 
the  premises  there  existed  a  nuisance  caased  by  a 
defective  drain. 

At  the  hearing  the  following  facts  were  proved 
or  admitted  : — 

The  appellant  is  one  of  the  sanitary  inspectors 
of  the  Hackney  Metropolitan  Borough  Council, 
which  is  the  sanitary  authority  for  the  adminis- 
tration of  the  Public  Health  (London)  Act  1891 
within  the  borough  of  Hackney  ?dthin  the 
meaning  and  for  the  purpose  of  the  Act.  The 
respondent  is  the  owner  of  No.  14,  New- street, 
London  Fields,  within  the  borough. 

The  premises  known  as  No.  14,  New-street  are 
drained  by  a  line  of  pipes  which  takes  also  the 
drainage  of  the  adjoining  five  houses  numbered 
10,  11,  12,  13,  and  15,  New-street.  A  nuisance 
existed  in  that  part  of  the  line  of  pipes  which  is 
laid  in  or  under  No.  14,  New- street. 

The  statutory  notices  prescribed  by  the  Public 
Health  (London)  Act  1891  had  been  duly  autho- 
rised by  the  borough  council,  and  properly  served 
on  the  respondent. 

By  resolution  dated  the  24th  March  1859, 
which  was  in  force  and  unrescinded  at  the  date 
of  the  application  mentioned  hereafter  and  until 
Sept.  1869,  the  surveyor  to  the  Hackney  District 
Board  of  Works  was  authorised  "  to  grant  appli- 
cations for  house  drainage  when  they  are  regular, 
involving  no  special  point  for  the  consideration 
of  the  board,  the  number  of  such  applications  to 
be  reported  quarterly." 

On  the  9th  April  1868  an  application  by  the 
then  owner  of  Nos.  10  to  15,  New-street,  in  writing 
accompanied  by  a  plan,  was  sent  to  and  received 
by  the  Hackney  District  Board  of  Works,  beinj^ 
the  proper  authority  under  the  Metropolis 
Management  Act  1855,  s.  76,  for  permission  to 
drain  {inter  alia)  the  six  houses  in  New-street, 
Nos.  10  to  15  inclusive,  by  means  of  a  combined 
drain. 

(a)  Beported  by  W.  oa  B.  Hbabibt,   Esq.,  Barrister »t-La« 
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The  application  of  the  9th  April  1868  was  filed 
in  ita  order  in  the  book  contaming  the  applioa- 
tions  for  permission  to  drain  buildings  sabmitted 
to  the  Hackney  District  Board  of  Works,  and  was 
aigned  as  approved  by  James  Lovegrove,  the  then 
sanreyor  to  the  Hackney  District  Board  of  Works, 
now  deceased,  and  the  work  was  executed  in  con- 
formity with  the  plan  accompanying  the  applica- 
tion. There  is  no  record  or  any  other  evidence  of 
any  approval  by  the  board  or  any  of  its  com- 
mitteeis  of  the  application  and  plan  of  the  9th 
April  1868,  or  of  the  application  and  plan  having 
b^  in  any  way  reported  to  or  brought  before 
any  such  board  or  committee  except  that  the 
total  number  of  the  applications  received,  includ- 
ing this  application,  was  reported  by  the  surveyor 
to  the  boiurd. 

The  appellant  contended :  (1)  That  the  produc- 
tion of  the  amplication  of  the  9th  April  1868 
bearing  the  signature  of  the  surveyor  in  the 
drainage  plan  book  was  evidence  of  the  ap- 
proval of  the  Hackney  District  Board  of 
Works  to  the  system  of  combined  drainage  for 
Nos.  10  to  15,  New-street  as  aforesaid ;  (2)  that 
the  approval  of  the  said  surveyor  of  the  plan 
and  application  was,  under  the  resolution,  suffi- 
cient to  constitute  the  line  of  pipes  a  drain 
within  the  meaning  of  the  Metropolis  Manage- 
ment Acts. 

The  respondent  contended :  (1)  That  the  reso- 
Intion  of  the  9th  April  1868  was  ultra  vires  and 
invalid,  inasmuch  as  the  board  of  works  had 
no  power  to  delegate  to  the  surveyor  their  func- 
tions under  sect.  74  of  the  Metropolis  Manage- 
ment Act  1855  with  regard  to  the  ordering  of  a 
combined  operation;  (2)  that  the  signature  of 
the  surveyor  attached  to  an  application  subse- 
qnent  to  the  passing  of  the  resolution  of  the  9th 
April  1868,  and  while  that  resolution  was  still  in 
force  and  unrescinded,  was  no  evidence  of  an  order 
of  the  district  board  for  draining  any  group  or 
block  of  houses  by  a  combined  operation  within 
sect  250  of  the  Metropolis  Management  Act  1855, 
but  that,  on  the  contrary,  the  evidence  went  to  show 
that  the  application  and  plan  were  never  brought 
to  the  notice  of  the  board ;  (3)  that  there  was  no 
order  by  the  board  for  the  drainage  of  the 
five  houses  by  a  combined  operation;  (4)  that 
the  line  of  pipes  takinsp  the  drainage  of  the 
bouses  Nos.  10  to  15,  New-street  as  aforesaid 
was  consequently  a  sewer  vested  in  the  borough 
council,  and  not  a  drain  repairable  by  the  respon- 
dent. 

The  magistrate  found  as  a  fact  that  (1)  the 
local  authority  (the  Hackney  Board  of  Works) 
delegated  their  consideration  and  approval  of 
apphcations  for  permission  to  drain  groups  of 
blouses  by  combined  operation  to  their  surveyor 
by  the  resolution  of  the  24th  March  1859  ;  (2)  the 
combined  operation  by  which  the  group  of  houses 
of  which  No.  14,  New- street,  London  Fields,  is  one, 
was  approved  by  the  surveyor  under  the  autho- 
ritj  given  to  him  by  the  resolution  of  the  24tJi 
March  1859 ;  (3)  that,  beyond  the  approval  of  the 
surveyor,  no  approval  of  the  local  authority  was 
given,  and  this  system  of  drainage  was  carried 
out  by  the  order  of  the  surveyor  and  not  by  the 
order  of  the  local  authority. 

He  was  of  opinion  that  prima  facte  a  line  of 
pipes  draining  a  group  of  nouses,  as  this  admit- 
tedly did,  is  "  a  sewer."  But  if  the  line  of  pipes 
has  been  laid  as  a  combined  system  ordered  by 


the  local  authority  as  a  "  combined  operation " 
such  a  line  of  pipes  is  "  a  drain." 

It  seemed  to  Llm  that  the  order  of  the  local 
authority  itself  was  necessary  for  a  *'  combined 
operation,"  and  that  the  approval  of  the  surveyor 
or  proper  officer  was  not  sufficient  to  make  **  a 
sewer  "  a  drain."  He  did  not  think  there  was 
any  power  in  a  local  authority  to  delegate  its 
powers  to  an  official  in  this  matter,  and  he 
held  that  the  approval  of  the  surveyor  was 
not  the  order  of  the  authority  and  was  not 
sufficient. 

Consequently,  as  he  held  that  the  approval  of 
the  surveyor  was  not  the  ordering  by  the  local 
authority,  he  found  that  the  system  of  drainage 
here  was  not  ordered  as  a  combined  operation  by 
the  local  authority  and,  therefore,  that  the  line 
of  pipes  was  a  sewer,  and  that  the  defendant  could 
not  be  required  to  abate  the  nuisance  arising 
therefrom,  and  he  dismissed  the  summons. 

The  questions  for  the  court  to  decide  were  :  (1) 
Whether  the  evidence  justified  the  findings  of 
fact;  (2)  whether  on  such  findings  of  fact  the 
magistrate  was  right  in  law  in  holding  that  the 
line  of  pipes  in  question  was  a  sewer  and  not  a 
drain. 

The  written  judgment  of  the  magistrate  was  as 
follows : 

On  the  evidence  it  is  said  that  I  ought  to  find  that 
the  combined  system  of  drainage  for  this  gronp  of 
hooses,  as  shown  on  the  plan,  was  approved  by  the 
local  authority,  and  ordered  as  a ''  combined  operation," 
and  therefore  ia  a  drain.  The  complainant  cited  cases : 
Oreater  London  Property  Company  v.  Foot  (80  L.  T. 
Bep.  390 ;  (1899)  1  Q.  B.  972) ;  €^een  v.  Newington 
Vestry  (1898)  2  Q.  B.  1) ;  BaUman  v.  Poplar  District 
Board  of  Works  (55  L.  T.  Bep.  374 ;  33  Cb.  Div.  360). 
Now,  on  reading  sects.  74  and  250  of  the  Metropolis 
Management  Act  1855,  it  seemr.  to  me  that  it  was  the 
intention  of  the  Legislatmre  t  j  prevent  granting  to  an 
individnal  a  private  conduit  draining  a  number  of 
houses,  unless  suoh  grant  was  made  with  the  knowledge 
and  consent  of  a  number  of  persons,  probably  to  prevent 
or  avoid  jobbery  and  further  diffioodty,  and,  therefore, 
it  was  in  that  Act  laid  down  that  a  line  of  pipes  drain- 
ing a  number  of  houses  could  only  be  a  private  conduit 
with  the  approval  of  the  looal  authority.  It  was  thus  in- 
sured that  a  oonduit  draining  several  houses,  if  it  was  to 
be  a  private  drain,  could  only  be  so  with  the  knowledge 
of  a  number  of  persons  interested  in  the  public  welfare  of 
the  district.  Thus,  it  seems  to  me  that  the  approval  of 
the  local  authority  itself  is  necessary  for  a  "  combined 
operation,"  and  that  the  approval  of  the  surveyor  or 
proper  officer  is  not  sufficient  to  make  a  '*  sewer"  a 
**  drain " — in  other  words,  I  do  not  think  there  is  any 
power  in  a  looal  authority  to  delegate  its  powers  to  an 
official  in  this  matter.  Looking  into  the  cases  cited, 
to  which  I  have  referred,  it  appears  to  me  that  in 
Ore(Uer  London  Property  Company  v.  Foot  {sup.)  Dar- 
ling, J.  quoted  and  approved  of  the  other  two  oases  I 
have  mentioned,  and  he  goes  no  further  than  to  say  that 
where  a  magistrate  is  satisfied  by  the  fact  of  the  plan 
of  tne  combined  system  being  signed  by  the  surveyor 
that  the  combined  operation  was  carried  out  with  the 
requisite  approval  of  the  looal  authority,  it  must  not  be 
said  that  the  magistrate  had  not  sufficient  evidence  on 
which  he  could  or  should  be  so  satisfied.  Darling,  J. 
does  not  appear  to  me  to  go  so  far  as  to  say  that  where 
the  plan  is  signed  by  the  surveyor  it  must  be  taken  that 
the  requisite  approval  of  the  local  authority  was  obtained 
for  the  combined  operation,  only  that  suoh  signature 
was  evidence  upon  which  a  magistrate  might  find  that 
it  was  obtained.  Channell,  J.,  who  also  delivered  a 
judgment  in  the  case,  does  not  add  anyUiing  upon  ths 
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point.    In  Osen  y.  Netxnngton  Vestry  («up.),  I  find  the 
judges  considered  the  same  point  npon  praotioally  the 
same  faots,  and  Wills,  J.  said  :  '*  It  is  not  unreasonable 
to  conolode  that  the  plan  had  reoeiyed  the  requisite 
sanction,  and  that  the  vestry  had  allowed  a  combined 
Bjscem  of  drainage  to  be  constructed."    Kennedy,  J. 
said :  '*  I  thirk  there  was  abundant  evidence  to  justify 
the  learned  mag^istrate  in  finding  that   the    requisite 
authority  had  been  given  for  the  eoBitmotion  of  a  com- 
bined drain."    In  both  these  cases  it  is  clear  that  the 
judges  were  of  opinion  that  the  "  requirite  authority  " — 
that  is,  the  tapproYBl  of  the  local  authority — had  been 
given,  and  that  the  signature  of  the  surveyor  showing 
his  approval  was  some  evidence  of  the  approval  of  the 
authority.      That  is  all.    As  to  the  remaining  case 
referred  to— namely,  Bateman  v.  Poplar  District  Board 
{8up.) — that  decides  that,  where  the  scheme  is  approved 
by  the    authority,  it  is  considered  that  approval  is 
sufficient  without  a  general  order.    In  that  case  there 
was  a  note  of  approval  signed  by  the  chairman  of  the 
authority.    In  neither  of  these  cases  was  it  held  that  a 
line  of  pipes  draining  a  group  of  houses,  unices  the 
scheme  of  drainage  had,  at  least,  been  approved  by  local 
authority,  is  anything  but  a  sewer.    The  approval  of 
the  local  authority  is  still  requisite  if  a  combined  system 
of  drainage  is  to  be  "a  drain."    The  approval  of  the 
Burveyor*is  not  the  approval  of  the  authority,  and  is  not 
sufficient.    The  cases  I  have  referred  to  are  authorities 
on  which  a  magistrate  may  find,  if  he  is  satisfied  that 
the  scheme  of  drainage  was  approved    by  the  local 
authority,  that  it  was  so  approved  on  evidence  that  the 
plan  is  signed  by  the  proper  officer  of  the  authority.    In 
this  case  I  find  that  the  application  for  permission  to 
drain  the  group  of  houses  by  a  combined  operation,  to 
which  the  plan  is  attached,  is  signed  by  the  proper 
officer,  the  surveyor,  and  had  this  stood  alone  I  might 
have  felt  justified  in  saying  this  fact  satisfied  me  that 
the  scheme  had  been  approved  by  the  board  of  works. 
To  be  approved  by  the  board  of  works  the  scheme  must 
in  some  way  have  been  before  the  board ;  it  would  have 
been  enough  if  the  surveyor  had  formally  brought  the 
application  before  the  board,  and  said  he  was  satisfied, 
and  the  board  had  signified  their  wish  that  he  should 
sign  it,  as  signifying  that  approval.    But  can  I  find 
in  the  face  of  the  resolution  of  the  24th  March  1859, 
which  was  admittedly  in  force  when  the  application 
was  made,  that  anything  of  this  sort  took  place  P    There 
is  no  entry  in  the  books  to  show  that  anything  of  the 
kind  happened,  and  it  is  not  probable  that,  tJtn  the 
board  had  expressly  authorised  the  surv^or  to  grant 
applications  for  house  drainage,  they  concerned  them- 
selves further  with  such  applications,  except  to  receive 
a  report  once  a  year  after  the  application  had  been 
granted  by  the  surveyor,  and  the  work  done,  as  to  how 
many  such    applications  had    been   granted  by    him. 
Consequently  I  hold  this  ordering  by  the  surveyor  is 
not  the  ordering  by  the  local  authority.    I  find  that  the 
system  of  drainage  here  was  not  ordered  as  a  combined 
operation  by  the  local  authority,  and,  therefore,  that 
the  line  of  pipes  is  a  sewer,  and  the  defendant  cannot  be 
required  to  abate  the  nuisance  arising  therefrom. 

T,  Beven  for  the  appellant. 

Courthape-Munroe  for  the  respondent. 

In  addition  to  the  cases  referred  to  above,  the 
following  were  cited : 

8toJcB8  V.  Haydon,  20  Mag.  Cas.  188 ;   84  L.  T.  Bep. 

581; 
Chetham  v.  Manchester  Corporation,  82  L.  T.  Bep. 

28  ;  L.  Bep.  10  C.  P.  249 ; 
Vestry  of  8t.  Matthew  v.  London  School  Board,  77 

L.  T.  Bep.  635 ;  (1898)  A.  G.  190 ; 
Wood  V.  Widnee  Corporation,  77  L.  T.  Bep.  779 ; 

(1898)  1  Q.  B.  468. 

Lord  Alybbstone,  G.J. — In  this  case  I  am 
tinabie  to  differ  from  the  condnsion  drawn  by  the 


learned  magistrate.  It  is  not  disputed  that  nnder 
sect.  250  primdfcusie  where  a  line  of  pipes  drains 
several  honses  it  is  a  sewer.  It  is  not  disputed 
that  it  may  be  a  combined  drain  and  still  remain 
a  drain ;  but,  in  order  to  drain  a  group  or  block  of 
houses  by  a  combined  operation,  it  must  be 
under  the  order  of  the  vestry  or  district  board, 
and  the  reference  back  to  sects.  74  and  76,  which 
deal  with  analogous  matters,  in  one  case  with  the 
same  matter,  also  refer  to  an  order  of  the  vestry. 
The  difficulty  I  felt  in  this  case  was,  knowing  the 
plan  was  before  the  local  authority  and  was 
entered  in  the  regular  way  and  sanctioned  by 
their  surveyor,  whether  \ve  should  be  jostified  in 
coming  to  the  conclusion  that  there  had  been  such 
a  recognition  or  rectification  of  the  act  of  the 
surveyor  as  made  it  really  the  order  or  direction 
or  approval  of  the  board  so  as  to  satisfy  those 
words.      But  I  have  come  to  the  conclusion,  for 

Eretty  much  the  same  reason  as  the  magistrate 
as  expressed,  that  we  cannot  do  so.    There  is  no 
doubt  that  the  board  did  here  intend  to  delegate 
some  of  their  powers,  and  I  think  it  is  quite  plain 
that  they  cannot  delegate  generally  their  juris- 
diction without  judgment  upon  the  orders  that 
ought  to  have  been  made  for  combined  drains. 
They  not  only  did  that,  but  they  said  that  they 
authorised  the  surveyor  to  grant  appUcations  for 
house  drainage  when  they  are  regular,  involving 
no  special  point  for  consideration  of  the  board, 
the  number  of  such  applications  to  be  reported 
quarterly.    It  might  have  been  the  argument  that 
tbey  did  not  mean  to  delegate  to  him  the  cases  of 
all  the  drains,  but,    looking  at    the  book    and 
noticing  that  all  the  applications  are  treated  in 
the  same  way,  the  large  number  of  applications 
for  single  drains,  and  the  considerable  number 
of  applications  for  combined  drains,  I  think  it  is 
pretty  plain  that  they  did  not  treat  the  fact  of  it 
being   a   combined    drain   as    a   special   point. 
Therefore   to    that   extent  I  put  that  in    Mr. 
Beven's  favour,  and  that   is  the  conclusion    I 
come   to  upon   that.      That    being    so,   it    is 
obvious  they  delegated  to  the  surveyor,  and  only 
required  him  to  report  not  the  substance  of  the 
application,  but  the  number  of  the  applications. 
At  first  I  thought  possibly  the  regulations  might 
in  some  way  show  that  in  given  cases  the  board 
had  exercised  a  judgment  as  to  the  class  of  houses 
or  the  class  of  groups  of  houses  for  which  a  com- 
bined drain  must  be  provided,  but  noiegulations 
are  produced,  and  apparently  they  would  not  help. 
At  any  rate  there  is  nothing  in  them  which  helps 
the  appellant.      Therefore  it  seems  to  me  that 
there  leally  is  no  evidence  here  of  any  order  or 
direction  by  the  district  council,  no  evidence  of 
any  approval  of  the  construction  of  a  combined 
drain,  but,  on  the  contrary,  that  there  is  distinct 
evidence  that  the  board  did  delegate  to  the  sur- 
veyor and  allow  him  to  decide  tne  matter  inde- 
pendently of  the  board.    That  being  so,  I  come  to 
the  concmsion  that  the  magistrate  came  to,  that 
the  local  authority  had  delegated  the  considera- 
tion of  permission  to  drain  groups  of  houses  to 
the  surveyor,  and  that,  beyond  the  approval  of 
the  surveyor,  no  order  was  given.    I  think  that  is 
a  Tifht  conclusion,  and  that,  therefore,  he  was 
justified  in  giving  judgment  that  this  line  of 
pipes  must  be  treated  as  being   a  sewer,  and 
that  there  is  no  sufficient  evidence  that  it  is 
a   combined   drain   so   as    to  throw   whatever 
burden  there  is  upon  it  upon  the  respondent 
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I  think,  therefore,  that  this  appeal  shoald  be 
dismissed. 

Wills,  J.— I  am  of  the  same  opinion.  It  seems 
to  me  the  case  would  have  been  very  different  had 
it  not  been  for  that  resolation  which  delegated 
the  anthoritj  to  the  snrveyor.  We  know  per- 
fectly well  in  matters  of  this  kind  the  order  or 
approval  of  the  vestry  is  very  seldom  exercised 
with  any  reference  to  the  circnmstances  of  the 
particular  case.  (Generally  it  is  a  mere  matter 
of  form ;  the  vestry  or  the  district  board,  or  what- 
ever the  local  autnority  is,  acts  on  the  report  of 
the  sorv^or  that  all  thmgs  are  right.  Yerv  often 
a  resolution  is  passed  which  approves  en  hloc  all 
the  things  which  have  been  reported  to  them 
without  anybody  having  asked  a  single  question 
or  knowing  anything  whatever  about  the  par- 
ticular matter  to  which  the  order  applies. 
Therefore,  if  it  is  shown  that  the  documents  are  in 
order  and  that  in  the  ordinary  course  of  things 
they  would  be  laid  before  the  board,  either  to 
approve  or  for  disapproval,  and  it  has  been 
found  that  there  has  been  no  disapproval  ex- 
pressed, I  think  it  would  be  a  foregone  con- 
clusion that  there  was  no  disapproval,  and 
that  the  matter  had  come  in  regular  course 
before  the  board,  and  that  such  sort  of  confirma- 
tion as  I  have  indicated  had  been  pronounced  by 
the  vestiy,  although  there  may  be  no  resolution 
upon  the  minutes ;  because  it  seems  to  me  that 
would  be  the  regular  course  of  business.  But 
when  you  have  got  the  whole  thing  preceded 
by  a  resolution  of  the  vestry  that  their  authority 
in  this  matter  shall  be  delegated  to  the  surveyor, 
and  that  all  he  is  to  do  is  to  report  quarterly  the 
number  of  cases  in  which  he  has  exercisea  his 
discretion,  it  seems  to  me  to  negative  the  notion 
which  one  otherwise  would  be  very  apt  to  enter- 
tain, that  the  matter  had  come  in  regular  course 
before  the  board,  and  seems  to  indicate  that 
nothing  would  come  before  the  board.  I  think 
that  is  the  proper  inference.  Of  course  a  apod 
deal  of  stress  has  been  laid  upon  the  case  of  Geen 
y.  Newingion  Vestry  (1898)  2  Q.  B.  1),  to  the 
judgment  in  which  1  was  a  party.  I  think  that 
;|udgment  is  quite  right,  and  1  think  it  is  dis- 
tinguishable from  the  present  case  on  the  g^und 
which  I  have  alreadv  expressed,  and  I  think  upon 
the  materials  whico  were  before  the  learned 
magistrate  here,  if  it  were  a  mere  question  of 
fact  involving  no  matter  of  legal  inference,  I 
should  come  to  the  same  conclusion  as  he  has. 
I  should  have  come  to  the  conclusion  that  this 
matter,  as  far  as  any  approval  by  the  vestry  was 
concerned,  never  had  come  before  the  board,  or 
that  they  had  never  been  consulted  about  it.  If 
that  is  so,  of  course  the  inference  which  is  neces- 
sary to  be  drawn  in  order  to  bring  this  case  under 
the  definition  of  a  combined  drain  is  wanting, 
and  I  do  not  see  anything  to  supply  materials  for 
it. 

Ghannbll,  J. — I  agree,  and  I  have  nothing  to 

Appeal  dismissed. 

Solicitors:    W.  A»  Williams;  Bramall,  White, 
and  Roberts. 


Monday,  July  6, 1903. 

(Before  Lord  Alybbstonb,  G. J.,  Wills  and 

Ghannbll,  JJ.) 

Allman  (app.)  v,  Habdcastlb  (reap.),  (a) 

Metropolis — Ohstruetion — Information  laid  by  an 
inspector  of  streets^^^  On  behalf  of*  borough 
council — Validity, 

An  inspector  of  streets  may  lay  an  information 
for  an  offence  under  sect.  60  (7)  of  the  Metro- 
politan Police  Act  1839,  and  it  makes  no  differ- 
ence that  it  purports  to  be  laid  "  on  behalf  of"  a 
borough  council. 

Gasb  stated  on  an  information  laid  by  the  appel- 
lant, an  inspector  of  streets  in  the  employment  of 
the  Southwark  Borough  Gouncil. 

On  the  hearing  of  the  information  the  following 
facts  were  proved : — 

The  prosecution  was  instituted  by  the  appellant, 
a  servant  of  the  mayor,  aldermen,  and  councillors 
of  the  metropolitan  borough  of  Southwark,  acting 
for  the  council  of  the  borough  on  the  instruction 
and  by  the  order  of  the  council. 

The  prosecution  was  conducted  by  counsel 
instructed  by  the  solicitor  for  the  council  of  the 
borough. 

The  summons,  dated  the  7th  Feb.  1903,  stated : 

Inforniatioii  has  been  laid  this  day  by  Edward  Allman, 
inspector  of  streets  on  behalf  of  the  Sonthwark  Borough 
Council,  for  that  you  on  the  5th  day  of  Feb.  in  1903,  at  a 
thoroughfare  or  street  known  as  London-road,  in  the 
metropolitan  borough  of  Southwark,  in  the  county  of 
Tjondon,  within  the  district  aforesaid,  did  unlawfully 
expose  for  sale  certain  articles — to  wit,  oysters — upon  or 
so  as  to  hang  over  the  carriage-way  or  footiray  of  the 
said  street  so  as  to  cause  annoyance  or  obstruction  in  the 
said  thoroughfare,  contrary  to  the  Metropolitan  Police 
Act  1839  (2  &  3  Viot.  c.  4>7),  s.  60,  sub-s.  7. 

The  respondent  (who  is  a  costermonger)  did  in 
fact  on  the  5th  Feb.  1903,  in  the  thoroughfare  or 
street  known  as  London- road,  in  the  borough, 
expose  oysters  for  sale  on  a  barrow  standing  in 
the  carriage-way  of  the  thoroughfare  so  as  to 
cause  obstruction  in  the  thoroughfare,  and  such 
obstruction  was  contrary  to  sub-sect.  7  of  sect.  60 
of  the  said  Metropolitan  Police  Act  1839  (2  &  3 
Yict.  c.  47)  and  unlawf uL  It  was  further  proved 
that  the  respondent  was  not  carrying  on  her 
business  as  a  costermonger  in  accordance  with 
the  police  regulations  made  pursuant  to  the 
Metropolitan  Streets  Amendment  Act  1867  (31 
&  32  Yict.  c.  6),  s.  1. 

On  the  part  of  the  respondent  it  was  contended 
that  the  information  was  bad  in  law  upon  the 
following  grounds  :  (a)  That  the  same  was 
expressed  to  be  laid  by  the  appellant  on  behalf 
of  the  Southwark  Borough  Gouncil ;  (6)  that  the 
same  was  laid  on  the  instructions  and  by  the 
orders  of  the  borough  council;  (c)  that  the 
borough  council  was  in  law  unable  to  lay  the 
information  either  as  a  body  corporate  or  by  its 
servant ;  {d)  that  a  corporation  could  not  act  as 
a  common  informer  unless  expressly  or  impliedly 
authorised  by  statute ;  {e)  that  as  the  corporate 
body  (the  Southwark  Borough  Gouncil)  had  no 
power  to  lay  the  information,  it  could  not 
appoint  the  appellant  to  lay  such  information  on 
its  behalf. 

On  the  part  of  the  appellant  it  was  contended : 
(a)  That  the  appellant  was  entitled  in  law  to  lay 

(a)  Beported  by  W.  ob  B.  Hkbbkbt,  Esq.,  Barriiter-at-Law, 
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point.    In  Oeen  ▼.  Newington  Vestry  (tfup.),  I  find  the 
judges  oonsidered  the  same  point  opon  praotioally  the 
same  faots,  and  Wills,  J.  said  :  "  It  is  not  onreasonable 
to  conolnde  that  the  plan  had  receiyed  the  requisite 
sanotion,  and  that  the  Testry  had  allowed  a  combined 
syscem  of  drainage  to  be  oonstmcted."     Kennedy,  J. 
said :  "  I  think  there  was  abundant  evidenoe  to  justify 
the  learned  magistrate  in  finding  that   the    requisite 
authority  had  been  given  for  the  eoBstmotion  of  a  com- 
bined drain."    In  both  these  oases  it  is  dear  that  the 
judges  were  of  opinion  that  the  "  requirite  authority  " — 
that  is,  the  approval  of  the  looal  authority — ^had  been 
given,  and  that  the  signature  of  the  surveyor  showing 
his  approval  was  some  evidenoe  of  the  approval  of  the 
authority.      That  is  all.    As  to   the  remaining  ease 
referred  to— samely,  Bateman  v.  Poplar  District  Board 
(sup.) — that  decides  that,  where  the  scheme  is  approved 
by  the    authority,   it  is  oonsidered  that  approval  is 
sufficient  without  a  general  order.    In  that  case  there 
was  a  note  of  approval  signed  by  the  chairman  of  the 
authority.    In  neither  of  these  cases  was  it  held  that  a 
line  of  pipes  draining  a  group  of  houses,  unless  the 
scheme  of  drainage  had,  at  least,  been  approved  by  local 
authority,  is  anything  but  a  sewer.    The  approval  of 
the  local  authority  is  still  requisite  if  a  combined  system 
of  drainage  is  to  be  "a  drain."    The  approval  of  the 
surveyor*i8  not  the  approval  of  the  authority,  and  is  not 
sufficient.    The  cases  I  have  referred  to  are  authorities 
on  which  a  magistrate  may  find,  if  he  is  satisfied  that 
the  scheme  of  drainage  was  approved    by  the  looal 
authority,  that  it  was  so  approved  on  evidence  that  the 
plan  is  signed  by  the  proper  officer  of  the  authority.    In 
this  case  I  find  that  the  application  for  permission  to 
drain  the  group  of  houses  by  a  combined  operation,  to 
which  the  plan  is  attsched,  is  signed  by  the  prcyper 
officer,  the  surveyor,  and  had  this  stood  alone  I  might 
have  felt  justified  in  saying  this  fact  satisfied  me  that 
the  scheme  had  been  approved  by  the  board  of  works. 
To  be  approved  by  the  board  of  works  the  scheme  must 
in  some  way  have  been  before  the  board ;  it  would  have 
been  enough  if  the  surveyor  had  formally  bronght  the 
application  before  the  board,  and  said  he  was  satisfied, 
and  the  board  had  signified  their  wish  that  he  should 
sign  it,  as  signifying  that  approval.    But  can  I  find 
in  the  face  of  the  resolution  of  the  24th  March  1859, 
which  was  admittedly  in  force  when  the  application 
was  made,  that  anything  of  this  sort  took  place  P    There 
is  no  entry  in  the  books  to  show  that  anjrthing  of  the 
kind  happened,  and  it  is  not  probable  that,  after  the 
board  had  expressly  authorised  the  snrv^or  to  grant 
applications  for  house  drainage,  they  concerned  them- 
selves further  with  such  applications,  except  to  receive 
a  report  once  a  year  after  the  application  had  been 
granted  by  the  surveyor,  and  the  work  done,  as  to  how 
many  such    applications  had    been   granted  by    him. 
Consequently  I  hold  this  ordering  by  the  surveyor  is 
not  the  ordering  by  the  local  authority.    I  find  that  the 
system  of  drainage  here  was  not  ordered  as  a  combined 
operation  by  the  local  authority,  and,  therefore,  that 
the  line  of  pipes  is  a  sewer,  and  tiie  defendant  cannot  be 
required  to  abate  the  nuisance  arising  therefrom. 

T.  Beven  for  the  appellant. 

Courthope'Munroe  for  the  respondent. 

In  addition  to  the  oases  referred  to  above,  the 
following  were  cited : 

Stokes  V.  Haydon,  20  Mag.  Cas.  188 ;   84  L.  T.  Bep. 

531; 
Cheiham  v.  Manchester  Corporatioftf  32  L.  T.  Bep. 

28  ;  L.  Bep.  10  C.  P.  249 ; 
Vestry  of  8t.  Matthew  v.  London  School  Boards  77 

L.  T.  Bep.  635 ;  (1898)  A.  C.  190 ; 
Wood  V.  Widnes  Corporation,  77  L.  T.  Bep.  779 ; 

(1898)  1  Q.  B.  463. 

Lord  Alybbstone,  C.J. — In  this  case  I  am 
unable  to  differ  from  tiie  conclusion  drawn  by  the 


learned  magistrate.  It  is  not  disputed  that  under 
sect.  250  primd^ctcie  where  a  line  of  pipes  drains 
several  houses  it  is  a  sewer.  It  is  not  disputed 
that  it  may  be  a  combined  drain  and  still  remain 
a  drain ;  but,  in  order  to  drain  a  ^rou^  or  block  of 
houses  by  a  combined  operation,  it  must  be 
under  the  order  of  the  vestry  or  district  board, 
and  the  reference  back  to  sects.  74  and  76,  which 
deal  with  analogous  matters,  in  one  case  with  the 
same  matter,  also  refer  to  an  order  of  the  vestry. 
The  difficulty  I  felt  in  this  case  was,  knowing  the 
plan  was  before  the  local  authority  and  was 
entered  in  the  regular  way  and  sanctioned  by 
their  surveyor,  whether  we  should  be  justified  in 
coming  to  the  conclusion  that  there  had  been  such 
a  recognition  or  rectification  of  the  act  of  the 
surveyor  as  made  it  really  the  order  or  direction 
or  approval  of  the  board  so  as  to  satisfy  those 
words.      But  I  have  come  to  the  conclusion,  for 

Eretty  much  the  same  reason  as  the  magistrate 
as  expressed,  that  we  cannot  do  so.  There  u  no 
doubt  that  the  board  did  here  intend  to  delegate 
some  of  their  powers,  and  I  think  it  is  quite  jiuun 
that  they  cannot  delegate  generally  their  juris- 
diction without  judgment  upon  the  orders  that 
ought  to  have  been  made  for  combined  drains. 
They  not  only  did  that,  but  they  said  that  they 
authorised  the  surveyor  to  grant  applications  for 
house  drainage  when  they  are  regular,  involving 
no  special  point  for  consideration  of  the  board, 
the  number  of  such  applications  to  be  reported 
quarterly.  It  might  have  been  the  argument  that 
they  did  not  mean  to  delegate  to  him  the  cases  of 
all  the  drains,  but,  looking  at  the  book  and 
noticing  that  all  the  applications  ai'e  treated  in 
the  same  way,  the  large  number  of  applications 
for  single  drains,  and  the  considerable  number 
of  applications  for  combined  drains,  I  think  it  is 
pretty  plain  that  they  did  not  treat  the  fact  of  it 
oeing  a  combined  drain  as  a  special  point 
Therefore  to  that  extent  I  put  that  in  Mr. 
Beven's  favour,  and  that  is  the  conclusion  I 
come  to  upon  that.  That  being  so,  it  is 
obvious  they  delegated  to  the  surveyor,  and  only 
required  him  to  report  not  the  substance  of  tl^ 
application,  but  the  number  of  the  applicatbnB. 
At  first  I  thought  possibly  the  regulations  might 
in  some  way  show  that  in  given  cases  the  board 
had  exercised  a  judgment  as  to  the  class  of  lu>nse8 
or  the  class  of  groups  of  houses  for  which  a  com- 
bined drain  must  be  provided,  but  no  legulaiions 
are  produced,  and  apparently  they  would  nothelp. 
At  any  rate  there  is  nothing  in  them  which  hdps 
the  appellant.  Therefore  it  seems  to  me  that 
there  really  is  no  evidence  here  of  any  order  or 
direction  by  the  district  council,  no  evidence  of 
any  approval  of  the  construction  of  a  combmed 
drain,  but,  on  the  contrary,  that  there  is  diiHtinci 
evidence  that  the  board  did  delegate  to  the  8a^ 
veyor  and  allow  him  to  decide  tihe  matter  inde- 
pendently of  the  board.  That  being  so,  I  come  to 
the  conclusion  that  the  magistrate  came  to,  that 
the  local  authority  had  delegated  the  considera- 
tion of  permission  to  drain  groups  of  houses  to 
the  surveyor,  and  that,  beyond  the  approval  of 
the  surveyor,  no  order  was  given.  I  think  that  is 
a  right  conclusion,  and  that,  therefore,  he  was 
justified  in  giving  judgment  that  this  line  of 
pipes  must  be  treated  as  being  a  sewer,  and 
that  there  is  no  sufficient  evi&nce  that  it  is 
a  combined  drain  so  as  to  tJiirow  whatever 
I  burden  there  is  upon  it  upon  the  respondeni 
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I  think,  therefore,  that  this  appeal  should  be 
diBinissed. 

Wills,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  the  case  would  have  been  very  different  had 
it  not  been  for  that  resolution  whioh  delegated 
the  anthorii^  to  the  surveyor.  We  know  per- 
fectly well  m  matters  of  this  kind  the  order  or 
approval  of  the  vestry  is  very  seldom  exercised 
with  any  reference  to  the  circumstances  of  the 
particular  case.  Generally  it  is  a  mere  matter 
of  form ;  the  vestry  or  the  mstrict  board,  or  what- 
ever the  local  autnority  is,  asts  on  the  report  of 
the  surv^or  that  all  thmgs  are  right.  Yerv  often 
a  resolution  is  passed  which  approves  en  oloc  all 
the  things  which  have  been  reported  to  them 
without  anybody  having  asked  a  single  question 
or  knowing  anything  whatever  about  the  par- 
ticular matter  to  which  the  order  applies. 
Therefore,  if  it  is  shown  that  the  documents  are  in 
order  and  that  in  the  ordinary  course  of  things 
they  would  be  laid  before  the  board,  either  to 
approve  or  for  disapproval,  and  it  has  been 
found  that  there  has  been  no  disapproval  ex- 
pressed, I  think  it  would  be  a  foregone  con- 
clusion that  there  was  no  disapproval,  and 
that  the  matter  had  come  in  regular  course 
before  the  board,  and  that  such  sort  of  confirma- 
tion as  I  have  indicated  had  been  pronounced  by 
the  veetry,  although  there  may  be  no  resolution 
upon  the  minutes ;  because  it  seems  to  me  that 
would  be  the  regular  course  of  business.  But 
when  you  have  got  the  whole  thing  preceded 
by  a  resolution  of  the  vestry  that  their  authority 
in  this  matter  shall  be  delegated  to  the  surveyor, 
and  that  all  he  is  to  do  is  to  report  quarterly  the 
number  of  cases  in  which  he  has  exercised  his 
discretion,  it  seems  to  me  to  negative  the  notion 
which  one  otherwise  would  be  very  apt  to  enter- 
tain, that  the  matter  had  come  in  regular  course 
before  the  board,  and  seems  to  indicate  that 
nothing  would  come  before  the  board.  I  think 
that  is  the  proper  inference.  Of  course  a  good 
deal  of  stress  has  been  laid  upon  the  case  of  wen 
V.  NewingUm  Veetry  (1898)  2  Q.  B.  1),  to  the 
judgment  in  which  I  was  a  part^.  I  think  that 
judgment  is  quite  right,  and  I  think  it  is  dia- 
tingaishable  from  the  present  case  on  the  ground 
which  I  have  already  expressed,  and  I  think  upon 
the  materials  which  were  before  the  learned 
magistrate  here,  if  it  were  a  mero  question  of 
fact  involving  no  matter  of  legal  inference,  I 
should  come  to  the  same  conclusion  as  he  has. 
I  ahoaldhave  come  to  the  conclusion  that  this 
matter,  as  far  as  any  approval  by  the  vestry  was 
concerned,  never  had  come  before  the  board,  or 
that  they  had  never  been  consulted  about  it.  If 
that  is  so,  of  course  the  inference  which  is  neces- 
sary to  be  drawn  in  order  to  bring  this  case  under 
the  definition  of  a  combined  drain  is  wanting, 
and  I  do  not  see  anything  to  supply  materials  for 
it 

Ohannbll,  J. — I  agree,  and  I  have  nothing  to 

"  Appeal  diemisBed. 

Solicitors:    W,  A.  WiUiame;  Bramall,  White, 
and  Boberte. 


Monday,  July  6, 1903. 

(Beforo  Lord  Alvebstonb,  O.J.,  Wills  and 

Ohannbll,  JJ.) 

Allman  (app.)  V.  Habdcabtlb  (resp.)*  (a) 

Metropolie — Obetruetion — Information  laid  by  an 
inspector  of  streets — "  On  behalf  of"  borough 
eouncil-^Vaiidity. 

An  inspector  of  streets  may  lay  an  information 
for  an  offence  under  sect.  60  (7)  of  the  Metro- 
politan Police  Act  1839,  and  it  makes  no  differ- 
ence that  it  purports  to  be  laid  "  on  behalf  of"  a 
borough  council, 

Oasb  stated  on  an  information  laid  by  the  appel- 
lant, an  inspector  of  streets  in  the  employment  of 
the  Southwark  Borough  Oounoil. 

On  the  hearing  of  the  information  the  following 
facts  were  proved : — 

The  prosecution  was  instituted  by  the  appellant, 
a  servant  of  the  mayor,  aldermen,  and  councillors 
of  the  metropolitan  borough  of  Southwark,  acting 
for  the  council  of  the  borough  on  the  instruction 
and  by  the  order  of  the  council. 

The  prosecution  was  conducted  by  counsel 
instructed  by  the  solicitor  for  the  council  of  the 
borough. 

The  summons,  dated  the  7th  Feb.  1903,  stated : 

Infarmation  has  been  laid  this  day  by  Edward  Allman, 
inspector  of  atreete  on  behalf  of  the  Soathwark  Borough 
Council,  for  that  you  on  the  5th  day  of  Feb.  in  1903,  at  a 
thoroughfare  or  street  known  as  London-road,  in  the 
metropolitan  borough  of  Southwark,  in  the  county  of 
Tiondon,  within  the  distriot  aforesaid,  did  unlawfully 
expose  for  sale  certain  articles — to  wit,  oysters — upon  or 
so  as  to  hang  over  the  carriage-way  or  footway  of  the 
said  street  so  as  to  cause  annoyance  or  obstruction  in  the 
said  thoroughfare,  contrary  to  the  Metropolitan  Police 
Aot  1839  (2  &  3  Viot.  c.  4>7),  s.  60,  sub-s.  7. 

The  respondent  (who  is  a  coster  monger)  did  in 
fact  on  the  5th  Feb.  1903,  in  the  thoroughfare  or 
street  knoi?n  as  London- road,  in  the  borough, 
expose  oysters  for  sale  on  a  barrow  standing  in 
the  carriage-way  of  the  thoroughfare  so  as  to 
cause  obs&uction  in  the  thoroughfare,  and  such 
obstruction  was  contrary  to  sub-sect.  7  of  sect.  60 
of  the  said  Metropolitan  Police  Act  1839  (2  &  3 
Vict.  c.  47)  and  umawf ul.  It  was  further  proved 
that  the  respondent  was  not  carrying  on  her 
business  as  a  costermonger  in  accordance  with 
the  police  r^ulations  made  pursuant  to  the 
Metropolitan  Streets  Amendment  Act  1867  (31 
&  32  Vict.  c.  5),  s.  1. 

On  the  part  of  the  respondent  it  was  contended 
that  the  information  was  bad  in  law  upon  the 
following  grounds  :  (a)  That  the  same  was 
expressed  to  be  laid  by  the  appellant  on  behalf 
of  the  Southwark  Borough  Oounoil ;  (6)  that  the 
same  was  laid  on  the  instructions  and  by  the 
orders  of  the  borough  council;  (c)  that  the 
borough  council  was  in  law  unable  to  lay  the 
information  either  as  a  body  corporate  or  by  its 
servant ;  {d)  that  a  corporation  could  not  act  as 
a  common  informer  unless  expressly  or  impliedly 
authorised  by  statute ;  {e)  that  as  the  corporate 
body  (the  Southwark  Borough  Oouncil)  had  no 
power  to  lay  the  information,  it  could  not 
appoint  the  appellant  to  lay  such  information  on 
its  behalf. 

On  the  part  of  the  appellant  it  was  contended : 
(a)  That  the  appellant  was  entitled  in  law  to  lay 

(a)  Reported  by  W.  di  B.  Hkbbibt,  Esq.,  Barriater-at-L»w« 
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the  information  as  servaat  or  agent  and  by  the 

direction  and  on  behalf  of  the  Sonthwark  Borough 

Council ;  (h)  that  the  borough  council  was  entitled 

in  law  to  lay  the  information  by  the  appellant,  its 

servant  and  agent ;  (c)  that  the  words  "  on  behalf 

of   the    Sonthwark    Borough    Council"  in  the 

summons    were    desoriptiye    of   the    appellant's 

position,    or    that    they    were    surplusage    and 

could  be  disregarded,  and  that  the  information 

should    be    treated    as    laid    by    the    appellant 

individually;  (d)  that  the  borough  council  were 

not   common  informers,  but  by  reason  of  their 

powers  were  proper  proseoubors  of  the  respondent 

for  the  offence  charged ;  (e)  that  the  solicitor  for 

the    respondent    having    cross-examined    as    to 

obstruction,  size  of  barrow,  and  other  facts,  it 

was   too  late    to  raise    the  point  at  the  close 

of   the    evidence    for  the  prosecution   [Note. — 

The    respondent's    solicitor   cross-examined   the 

first    and    other    witnesses    to    elicit    facts    to 

support  the  said  point,  but  did  not   raise  the 

argument  or  expressly  indicate  the  point  until 

the  close  of  the  evidence  for  the  prosecution]  ; 

(f)  that   the    point   raised    by  the    respondent 

being  purely  technical  and  as  to  the  substance  or 

form  of  the  information  and   summons  and  not 

going  to  jurisdiction,    and  the  respondent   not 

having  been  deceived  or  misled  by  the  informality 

or  detect  (if  any)  in  the  information  or  summons, 

the  respondent  should  on  the  finding  of  fact  have 

been  convicted. 

The  attention  of  the  magistrate  was  called  to 
the  several  reported  cases  hereinafter  set  out : 
St  Leonardos  GuardianSt  Shoreditch,  v.  Franklin 
(39  L.  T.  Rep.  122 ;  3  C.  P.  Div.  377),  Eggington 
V.  Pearl  (33  L.  T.  Eep.  428),  WandBwarth  Board 
of  WorU  V.  Fretty  (1899)  1  Q.  B.  1),  Eeq.  v. 
Frances  and  others ;  Ex  parte  Walton  (63  J.  P. 
479),  Summers  v.  Holbom  Board  of  Works  (68 
L.  T.  Rep.  226 ;  (1893)  1  Q.  B.  612),  and  Keep  v. 
St,  Mary's,  Newington  (70  L.  T.  Rep.  509 ;  (1894) 
2  Q.  B.  524). 

After  consideration  of  the  contentions  and  cases 
cited,  the  magistrate  was  of  opinion  that  the 
Sonthwark  Borough  Council  in  prosecuting  the 
respondent  for  obstruction  should  have  proceeded 
under  the  statutory  powers  conferred  upon  them 
by  Michael  Angelo  Taylor's  Act  (57  Geo.  3,  c.  29), 
s.  65,  and  that  the  respondent  was  entitled  to 
succeed  on  the  ground  that  this  was  a  prosecu- 
tion by  a  corporate  body,  and  that  a  corporate 
body  cannot  be  a  common  informer  except  by 
si>ecific  or  implied  statutory  authority,  and  that 
as  it  was  shown  that  the  appellant  was  acting  In 
the  proceedings,  not  upon  his  own  initiation,  but 
as  agent  for  the  Sonthwark  Borough  Council,  and 
as  that  council  had  no  right  to  delegate  to  an 
agent  that  which  they  had  no  power  themselves 
to  do,  and  that  the  said  point  of  law  raised  by  the 
respondent  was  not  as  to  the  substance  or  form 
of  the  information  or  summons,  but  went  to  the 
jurisdiction  of  the  court,  therefore,  that  the 
summons  must  be  dismissed. 

Avory,  K.C.  {Frank  Dodd  and  J.  E,  Walker 
with  him)  for  the  appellant. — It  has  been  held 
here  that  one  of  the  metropolitan  borough  councils 
who  are  corporate  bodies  cannot  prosecute  for 
any  offence  under  the  Metropolitan  Police  Act 
because  they  are  not  authorised  by  any  statute  to 
be  common  informers.  The  prosecution  here  was 
instituted,  as  is  found  in  the  case,  by  the  servant 


of  the  council  acting  on  the  instructions  and  hj 
order  of  the  council.  I  contend  that  that  is  per- 
fectly right,  and  that  anybody  can  lay  an  infor- 
mation where  the  public  are  wronged.  The 
learned  magistrate  seems  to  have  been  misled 
by  the  case  of  St,  Leonard's  Guardians,  fifhore- 
ditch  V.  Franklin  (39  L.  T.  Rep.  122;  3  C.  P. 
Div.  377),  where  it  was  decided  that  a  corpora- 
tion cannot  sue  for  a  penalty  under  the  statute  as 
common  informers  unless  they  were  expressly 
authorised  by  the  statute.  In  this  case  tlie 
learned  magistrate  has  confused  the  idea  of  acom- 
mon  informer  suing  for  a  penalty  with  a  proeeca- 
tion  by  a  person  onbehalf  of  and  representing  the 
public  for  an  offence  which  is  a  distinct  offence 
against  them.  Any  person  may  prosecute  for 
an  offence  against  the  public.  There  are  cer- 
tain statutes  which  make  certain  acts  offences 
against  individuals  and  individual  rights,  and  in 
which,  by  implication,  it  is  held  that  those 
individuals  must  be  the  prosecutor.  There  are 
other  statutes  which  expi'essly  provide  that  the 
person  aggrieved,  or  whose  right  has  been 
infringed,  must  prosecute.  But  here  there  are  no 
such  provisions,  and  it  is  clear  that  any  person 
may  prosecute.    He  referred  to 

Oole  V.  Coulton,  2  L.  T.  Bep.  216;  2  El.  k  El. 
695. 

The  council  here,  if  in  fact  they  are  the  proee- 
cutors,  are  merely  prosecuting  for  an  offence 
against  the  public,  and  are  not  common 
informers  suing  for  a  penalty.  He  also  referred 
to 

Bach  V.   Holmes,  56  L.  T.  Bep.  713 ;  16  Coz  C.  C. 
263. 

In  that  case  Wills,  J.  decided  that  in  a  case  of 

?ublic  policy  anyone  could  initiate  a  proseontion. 
'hat  was  a  decision  under  the  Highways  Act,  and 
is  very  analogous  to  this  case  because  the  borough 
council  here  are  the  highway  authority. 

Danckwerts,  K.C.  (Harold  Brandon  with  him) 
for  the  respondent. — It  cannot  be  contested  that 
for  ordinary  offences  against  the  State,  where  the 
Crown  is  technically  the  authority,  it  is  com- 
petent for  anybody  to  prosecute  on  behalf  of  the 
Crown,  but  not  to  act  as    common   informers. 

giord  Alybbstone,  C.J. — This  section  in  the 
etropolitan  Police  Act  is  an  ordinary  penal 
section,  and  I  am  not  prepared  to  accept  the 
contention  that  every  person  acting  as  a  pro- 
secutor is  a  common  informer.]  These  proceed- 
ings are  regulated  by  statute,  and  the  real  pro- 
secutor must  be  stated  in  the  information.  That 
is  clearly  so  from  the  Summary  Jurisdiction  Act 
1848.  In  this  case  the  person  who  comes  forward 
is  a  representative.  He  is  not  the  prosecator, 
but  the  person  who  represents  the  real  prose- 
cutors. In  this  case  the  police  should  have  pro- 
secuted.   He  referred  to 

RexY,  Francis,  15  Times  L.  Bep.  323. 

Here  the  council  have  proceeded  under  a  general 
Act  as  common  informers,  and  it  is  uUra  wa 
for  them  to  do  so. 

Lord  Alvbbstone,  C.J. — ^It  is  snggested  this 
prosecution  must  fail  because  the  prosecutor  is  a 
common  informer,  and  because  the  Sonthwark 
Borough  Council  have  no  statutory  authority  to 
enable  them  to  take  these  proceedings.  Xo 
evidence  has  been  called  to  show  anything  of  the 
sort.    Whether  the  Sonthwark  Borough  Gonncil 
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do  or  do  not  posaeM  the  statuto^  powers,  I  do 
not  know ;  bat  there  hae  been  nothing  pat  before 
08.  no  etatate  or  anything  determining  and 
defining  their  oonstitational  powers.  I  do  not 
-express  an  opinion  as  to  whemer  in  this  oase  a 
proseoation  ooald  be  broaght  by  the  appeUant  on 
behalf  of  the  Soathwark  Boroagh  Goanoil  or  not. 
Exoept  for  the  purposes  of  costs  the  qaestion 
wonld  not  have  arisen,  and,  whether  he  had  or 
had  not  aathoritj  to  oommenoe  the  prooeedinss,  it 
seems  to  me  that  these  words  ''on  behalf  of  the 
^Soathwark  Boroagh  Ooancil "  are  absolately  un- 
necessary. When  we  asked  Mr.  Danckwerts  if 
he  contended  that  the  police  only  ooald  proseoate 
and  be  the  informers,  he  very  properly  said  he 
would  not  go  as  far  as  that  1  think  this  pro- 
seoation, without  deciding  whether  the  corpora- 
tion can  or  cannot  initiate  the  proceedings,  is  a 
proper  one,  and  I  see  no  reason  why  the  informa- 
tion should  not  be  laid  by  Allman,  who  says  he 
laid  it  on  behalf  of  the  borough  council.  I  think, 
with  all  due  respect  to  the  learned  magistrate,  he 
has  confused  tne  reasoning  taken  from  Lord 
-Coleridge's  judgment  in  8t.  Leonardos  Guardians^ 
ShorediUk  v.  Franklin  (39  L.  T.  Rep.  122;  3 
C.  P.  Div.  379),  where  he  was  speaking  of  a  cor- 
poration suing  for  penalties  as  distinct  from  a 
corporation  prosecuting  for  the  infliction  of  a 
penalty.  It  is  perfectly  true  that  for  many 
purposes  "informer*'  is  an  apt  expression  pro- 
perly used  even  in  regard  to  ordinary  prose- 
cutions; but  what  Lord  Coleridge  was  referring 
to  was  in  an  action  for  the  recovery  of  penalties 
by  a  corporation  as  a  common  informer.  Li  that 
aense  I  do  not  think  the  magistrate  means  to 
decide  for  a  moment  that  a  prosecution  could  not 
be  instituted  by  the  informer  being  the  corpora- 
tion. Be  that  as  it  may,  I  do  not  wish  to  say 
anything  as  to  whether  the  corporation  can  or 
cannot ;  but,  so  far  as  this  case  goes,  I  am  of 
opinion  the  prosecution  is  in  order,  and  should  be 
proceeded  with. 

Wills,  J. — I  am  of  the  same  opinion.  The 
only  consequence  that  would  happen,  supposing 
Mr.  Danckwerts  is  right  in  saying  a  corporation 
has  no  statutory  or  other  authority  to  lay  an 
information  on  its  own  behalf,  would  be  that  of 

OOfltS. 

Channbll,  J. — I  am  of  the  same  opinion. 

Appeal  aUowed, 
Solicitors :  G,  C.  Topham ;  D,  A,  Bomain. 


Monday,  July  6,  1903. 

(Before  Lord  Ax<vbb8T0nb,  C.J.,  Wills  and 

Channbll,  JJ.) 

Pombboy  and  anothbb  v.  Malybbn  Ubban 
DiSTBicT  Council,  (a) 

Public  health — By-law — Continwing  offence — Eoi- 
dence — Beasonahleness, 

The  appeUante,  having  been  convicted  of  permit- 
ting a  new  building,  executed  in  contravention 
of  a  by-law,  which  by-law  did  not  contain  any 
provision  allowing  the  local  authority  to  dispense 
with  ite  provisions  in  any  particular  case,  to 
continue  to  exist  in  such  state  as  to  be  in  con- 
travention of  the  by-law,  the  only  evidence  gioen 

(a)  Baported  by  W.  db  B.  HBBBK»T,Eaq.,  BMTister-at-LA«r. 

Mao.  Cab.— Vol.  XXI. 


was  that  one  of  the  appellanU  had  been  convicted 
of  originally  erecting  the  building  contrary  to 
the  by-law,  and  thcU  it  was  in  the  same  condition 
as  then,  and  that  both  appellants  resided  in  the 
house  to  which  the  building  in  question  was 
attached. 
Held,  that  tne  by-law  was  reasonable;  that  the 
conviction  for  the  original  offence  was  not  evi- 
dence  of  the  continuing  offence;  and  that  the 
justices  had  power  under  sect.  16  of  the  Summary 
Jurisdiction  Act  1879  to  deal  vrith  an  offence 
against  the  by-laws  if  they  thought  fit  to  do  so. 

Case  stated  on  an  information  preferred  by  the 
respondents  against  the  appellants  for  that  they 
on  the  4th  Aug.  1902  and  continuously  thereafter 
until  and  including  the  day  of  laying  the  infor- 
mation did  unlawfully  cause  or  permit  certain 
work — to  wit,  a  new  building,  being  a  billiard- 
room,  executed  in  contravention  of  by-law  1 1  of 
the  respondents — to  cootinue  to  exist  in  such  form 
and  state  as  to  be  in  contravention  of  that  by-law 
after  written  notice  of  the  offence  from  the 
respondents,  such  building  not  being  inclosed 
with  walls  constructed  of  good  bricks,  stone,  or 
other  hard  and  incombustible  materials  properly 
bonded  and  solidly  put  together  (a)  with  sood 
mortar  compounded  of  good  lime  and  clear  sharp 
sand  or  other  suitable  materials,  or  (6)  witli  good 
cement*  or  (c)  with  good  cement  mixed  with 
clear,  sharp  sand,  contrary  to  the  provisions  in 
that  behalf  of  the  by-laws  and  of  the  Public 
Health  Act  1875. 

The  case  against  the  Hon.  £.  Pomeroy  was 
taken  first. 

The  following  facts  were  found  in  the  case : — 
The  building  referred  to  in  the  information  was 
not  made  of  incombustible  materials  as  required 
by  the  by-law,  but  was  a  wooden  framed  billiard- 
room,  covered  outside  with  galvanised  iron  and 
lined  with  galvanised  iron  inside. 

On  the  5th  Nov.  1902  this  appellant  was  con- 
victed of  the  original  offence  of  erecting  the 
building  in  contravention  of  the  by-law. 

The  building  was  in  the  same  condition  on  the 
date  of  the  hearing  of  the  information  as  it  was 
on  the  5th  Nov.  1902. 

The  building  was  within  the  Malvern  urban 
district. 

The  appellant  stated  that  the  house  and  building 
were  entirely  in  the  country  and  that  the  by- 
laws did  not  apply  and  were  unreasonable,  and  the 
justices  found  as  a  fact  that  the  house  and 
billiard-room  were  four  miles  from  the  town 
of  Malvern,  but  within  the  urban  district,  and 
that  there  were  no  other  houses  in  immediate 
proximity  to  them. 

No  provisional  order  or  local  or  private  Act  was 
given  in  evidence  to  show  that  this  appellant's 
house  was  situate  within  the  respondents'  district, 
but  an  Ordnance  map  was  appended  to  the  case 
showing  the  position  of  the  house,  the  boundaries 
of  the  sanitary  district,  and  of  that  portion  of  the 
district  which  the  appellant  contended  was  out- 
side the  respondents'  district  at  the  time  of  the 
passing  and  confirmation  of  the  by-laws. 

On  behalf  of  the  respondents  it  was  contended 
that  it  was  not  necessary  to  give  evidence  in 
relation  to  these  objections,  and  that  such  objec- 
tions were  coocluded  by  the  previous  conviction. 

The  case  against  the  Hon.  Hilaa  Pomeroy  was 
then  h*  ard. 
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The  evidenoe  against  her  was  mutatis  mutandis 
identical  with  that  against  the  other  appellant, 
her  brother,  with  whom  she  resided  at  tne  house 
in  question,  except  that  there  was  no  previous 
conviction  against  her  f  jr  any  offence  against  the 
by-laws. 

The  justices  convicted  both  the  appellants. 

The  questions  asked  by  the  case  were:  (1) 
Whether  there  was  sufficient  evidence  upon  which 
the  justices  could  convict  both  the  appellants  or 
either  of  them  ;  (2)  whether  the  by-law  in  ques- 
tion was  ultra  vires^  unreasonable,  or  repugnant 
to  the  general  law  of  the  land. 

By  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  54),  s.  158 : 

Wbere  an  urban  anthority  may  under  this  section  pull 
down  or  remove  any  work  begun  or  execated  in  oontra- 
vention  of  any  by-law,  or  where  the  beginning  or  the 
exeontion  of  the  work  is  an  offence  in  respect  whereof 
the  offender  is  liable  in  reepeot  of  any  by-law  to  a  penalty, 
the  existence  of  the  work  daring  its  continnance  in  such  a 
form  and  state  as  to  be  in  contravention  of  the  by-law 
shall  be  deemed  to  be  a  continuing  offence. 

The  by-laws  of  the  respondent  council  provide  : 

11.  Every  person  who  shall  eret:t  a  new  building  shall 
cause  Huch  building  to  be  inolosod  with  walls  constructed 
of  good  bricks,  stone,  or  other  hard  and  iacombuatible 
materials  properly  bonded  and  solidly  put  together: 
(a)  with  good  mortar  compounded  of  good  lioys  and  clean 
sharp  sand  or  other  suitable  material ;  or  (6)  with  good 
cement;  or  (e)  with  good  cement  mixed  with  clean 
sharp  ftand. 

98.  Every  person  who  sh«ll  offend  against  an?  of  the 
foregoing  by-laws  shall  be  liable  for  every  such  offence 
to  a  penalty  of  101.,  and  in  the  case  of  a  continuing 
offence  to  a  further  penalty  of  21.  for  each  day  after 
written  notice  of  the  offence  from  the  council.  Provided 
nevertheless  that  the  justices  or  court  before  whom  any 
complaint  may  be  made  or  any  proceedings  may  be 
taken  in  respect  of  any  sach  offence  may  if  they  think 
fit  adjudge  the  payment  a«  a  penalty  of  any  sum  less 
than  the  full  amount  of  the  penalty  imponed  by  this 
by-law. 

Amphletty  K.C.  (the  Hon.  JB.  W.  Coventry  with 
him)  for  the  appellants. — This  by-law  is  unreason- 
able  and  vexatious  when  applied  to  a  case  of  this 
kind.  The  powers  of  sect.  157  of  the  Pulk)lic 
Health  Act  1875,  extended  by  sect.  23  (\i)  of  the 
Public  Health  Amendment  Act  1890,  refer  to 
matters  of  health  only,  and  not  to  matters  of  the 
kind  dealt  with  by  this  by-law,  which  relates  to 
the  prevention  of  fires.    He  raferred  to 

Heap  V.  Burnley  Union,  12  Q.  B.  Div.  617  ; 
Kruse  v.  Johnson,  78  L.  T.  Rep.  647 ;  (1898)  2  Q.  B. 
91. 

The  conviction  here  is  bad  on  its  face.  The 
penalty  should  have  been  apportioned  on  the  con- 
viction. There  ought  to  have  been  evidence  that 
the  house  was  within  the  district.  Further,  there 
is  no  evidence  to  support  a  conviction,  for,  so  far 
as  regards  the  first  appellant,  the  fact  that  he 
was  guilty  of  erecting  the  building  is  no  evidence 
that  he  permitted  it  to  exist  in  contravention  of 
the  by-law.  So  far  as  the  other  appellant  is 
concerned,  there  being  no  conviction  against  her, 
she  could  not  be  convicted  of  a  continuing 
offence. 

Alexander  Olen,  K.C.  {8.  O.  Lu^hington  with 
him)  for  the  respondents. — The  first  conviction 
estops  the  Hon.  E.  Pomeroy  from  denying  the 


facte,  and,  so  far  as  lie  is  concerned,  the  matter 
must  be  taken  to  be  res  judicata.    He  referred  to 

Duchess  ofKing8ton*8  case,  2  Sm.  L.  C.  732. 

There  was  sufficient  |7rtm<i/acie  evidenoe  against 
t^e  appellant,  for  the  first  conviction  showM  that 
the  building  was  erected  contrary  to  the  by-law, 
and  the  evi&noe  here  was  that  the  building  was 
in  the  same  condition  on  the  date  of  this  informa- 
tion as  it  was  when  he  was  convicted  before. 
With  regard  to  the  Hon.  Hilda  Pomeroy,  she 
lived  in  the  house  and  did  not  even  appear  at  the 
hearing.  Two  people  can  be  liable  for  an  offence 
against  the  by-law.  As  to  the  reasonableness  of 
this  by-law,  it  is  a  good  one,  for  the  authorities 
must  make  a  by-law  for  the  whole  of  their 
district,  or  for  no  part  of  it. 

Lord  Alybbstonb,  CJ. — ^This   case  must  go 
back  to  the  justices.    They  have  here  convicted 
two  people,  a  brother  and  a  sister,  for  a  con- 
tinuing offence  against  a  by-law,  one  of  whom 
had  been  formerly    convicted   of    erecting   the 
building  in  contravention  of  the  provisions  of  the 
by-law.       Two  points    are   raised,   first,    as   to 
whether    the    by-law    was  valid,  and,   secondly, 
whether  there  was  sufficient  evidenoe  against  both 
or  either  of  the  appellants  to  justify  this  con- 
viction.   There  does  not  appear  to  be  any  suf- 
ficient evidence  as  to  who   had  continued  the 
offence,  and,  so  far  as  the  sister  is  concerned, 
there  was  no  evidence  at  all  except  that  she  lived 
in  the  house.    Then  as  to  whether  this  by- lav 
is  reasonable  or  not,  this  court  cannot  say  that  a 
by-law  is  unreasonable  because  it  does  not  contain 
an  exempting  power  which  the  local   authoritj 
can  exercise.    I  agree  with  what  Lord  Russell, 
C.J.  said  in   Badlev  v.  Cuckfield  Rural  Disirict 
Committee  (72  L.  T.  Kep.  775),  and  no  doubt  it  may 
be  desirable  that  these  by-laws  should  contain  an 
exempting  clause,  but  we  cannot  hold  a  by-law 
unreasonable  because  there  is  no  such  cianse. 
No  doubt  under  sect.  16  of  the  Summary  Juiib- 
diction  Act  1879  the  justices  have  a  discretion, 
and  can  deal  with  the  matter  reasonably,  and,  if 
they  think   it  right  and  find  the   matter  of  a 
trivial  or  trifling  nature,  they  have  power  under 
that  section   to  dismiss  the   case   without  pro- 
ceeding to  conviction.     The  case  must  go  back  to 
the  justices  to  be  dealt  with  as  a  whole,  bo  that 
they  may  consider  who  ought  to  be  convicted,  if 
anyone,  and  it  should  be  pointed  out  that  they 
can,  if  they  think  fit,  exercise  their  powers  under 
sect.  16.    I  do  not  think  that  the  former  con- 
viction is  in  any  way  evidence  against  the  sister, 
or,  so  far  as  the  brother  is  concerned,  evidence  of 
a  continuing  offence. 

Wills,  J.— I  agree. 

CuANNELL,  J. — A  by-law  of  this  kind  cannot 
be  held  to  be  unreasonable  merely  because,  in 
a  particular  case,  it  may  inflict  some  hardship. 
If  it  does  so,  there  are  the  powers  given  by  sect.  16 
of  the  Summary  Jurisdiction  Act  1879.  The 
by-law  here  has  for  its  object  the  prevention  of 
fire,  and.  although  it  vras  intended  in  one  sense 
to  prevent  fire  spreading  from  one  person's  pre- 
mises to  another,  the  same  danger  exists  where  a 
building  is  adjacent  to  buildings  belonging  to  the 
same  owner.  Therefore  a  billiard-room  of  this 
kind  may  be  well  within  what  this  by-law  was 
intended  to  prevent.  So  far  as  the  sister  is  con- 
cerned, there  does  not  seem  to  be  any  evidence. 
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and  the  jnstioes  were  wrong  in  considering,  as 
they  appear  to  have  done,  that  it  did  not  matter 
who  committed  the  continninff  offence.  The  case 
moat  go  back  to  them  to  be  reneard. 

Order  accordingly. 

Solicitors:  Dohhs  and  RiU^  Worcester;   Bate 
and  Co,,  for  H.  L,  VThailey,  Malvern. 


Tuesday,  July  14,  1903. 

(Before  Lord  Alybbstonb,  O.J.,  Wills  and 

Ohannell,  JJ.). 

•GUABBIANS  OF  WbsT  HaM  UnION  17.  GuABDIANS 
OF  HOLBEACH    UNION,  (a) 

Poor  law  —  Settlement  —  lUegitimate  child  — 
Mother^M    settlement — Child  under  sixteen  ac- 

fuiring    settlement — Three    years*    residence — 
rremovabUity  —  Divided    Parishes    Act   1876 
(39  &  40  Vict  c.  61).  ss,  34,  35. 

Under  sect,  35  of  the  Divided  Parishes  Act  1876 
a  child  takes  its  parent's  settlement  only  until 
ii  acquires  one  of  its  own,  and  there  is  nothing 
in  that  section  or  elsewhere  to  prevent  its  ac- 
quiring  while  still  under  sixteen  a  settlement  of 
its  own  under  sect,  34  hy  three  years*  residence 
vfith  its  parents  in  the  parish  in  question  under 
circumstances  which  would  give  it  the  status  of 
irremovability. 

Beg.  v.  Eivet  (2  El,  &  EL  266) /oZZou^ed. 

Dictum  of  Lord  Coleridge  in  Manchester  Over- 
seers V.  Ormskirk  Union  (62  L.  T,  Bep,  661 ;  24 
Q.  B,  Div,  678)  disapproved. 

€a8E  stated  for  the  opinion  of  the  High  Court 
pnrsuant  to  sect.  21  of  12  &  13  Vict.  c.  46. 

On  the  3rd  Dec.  1901  the  guardians  of  Hol- 
beach  Union  (hereinafter  called  the  respondents) 
obtained  an  order  of  two  justices  of  the  peace  for 
the  county  of  the  Parts  of  Holland,  Lincolnshire, 
whereby  it  was  adjudged  that  the  parish  of  West 
Ham,  in  the  West  Ham  Union,  in  the  county  of 
Essex,  was  the  place  of  the  legal  settlement  of 
one  George  Ernest  Neep,  aged  about  two  years,  a 
pauper,  and  the  guardians  of  West  Ham  Union 
(hereinafter  callea  the  appellants)  were  ordered 
to  receive  and  provide  for  such  pauper  according 
to  law. 

The  appellants  gave  due  notice  of  appeal  against 
this  order  to  the  Court  of  Quarter  Sessions,  and 
such  appeal  having  been  duly  entered,  after- 
wards  by  consent  of  the  parties  and  by  order  of 
Walton,  J.  the  foUowiug  special  case  was  stated 
between  the  appellants  and  the  respondents,  the 
parties  thereto  agreeing  that  judgment  in  con- 
formity with  the  decision  of  the  court  might  be 
entered  at  the  said  quarter  sessions  according  to 
the  provisions  of  the  statute. 

George  Bmest  Neep  (hereinafter  called  the 
pauper)  is  the  illegitimate  child  of  Emma  Neep, 
and  was  bom  in  the  Holbeach  Union  Workhouse 
on  the  25th  Oct.  1899. 

Emma  Neep,  the  mother  of  the  pauper,  is  the 
illegitimate  child  of  Mary  Ann  Neep,  and  was  bom 
in  the  parish  of  Tilney  St.  Lawrence,  in  the  Wis- 
bech Union,  on  the  11th  April  1879. 

Mary  Ann  Neep  married  Alfred  Frederick 
Ohapujan  at  Tiluey  St.  Lawrence  on  the  23rd 
Dec.  1881. 

(•')  JEleporusd  by  J.  Amdahw  SrHAH&M.  Esq.,  Barrisier-at-Law. 


From  the  27th  June  1890  to  the  7th  Sept.  1893 
Alfred  Frederick  Ohi^man  resided  in  the  parish 
of  West  Ham,  in  the  West  Ham  Union,  with  his 
wife,  for  a  term  of  three  years,  m  such  manner 
and  under  such  circumstances  in  each  of  such 
years  as  would,  in  accordance  with  the  several 
statutes  in  that  behalf,  render  him  irremovable 
therefrom  and  settled  therein. 

From  the  7th  Sept.  1893  Alfred  Frederick 
Chapman  continued  to  reside  in  the  parish  of 
West  Ham,  and  was  in  receipt  of  relief  from  the 
West  Ham  Union  until  his  death  on  the  8th  Sept. 
1894.  His  wife,  Mary  Ann  Chapman,  resided 
with  him  until  his  death. 

From  the  8th  Sept.  1894  Mary  Ann  Chapman 
(the  widow  of  Alfred  Frederick  Chapman  and 
mother  of  Em  ana  Neep)  continued  to  reside  in 
the  parish  of  West  Ham,  and  was  in  receipt  of 
relief  from  the  West  Ham  Union  from  the  8th 
Sept.  1894  until  the  23th  Nov.  1895.  when  she 
ceased  to  reside  in  the  West  Ham  Union.  She 
died  in  the  Poplar  Union  Infirmary  on  the  14th 
Oct.  1896. 

From  the  27th  June  1890  to  the  28th  July  1893 
Emma  Neep  (the  mother  of  the  pauper)  resided 
with  Alfred  Frederick  Chapman  and  her  mother, 
Mary  Ann  Chapman,  in  the  parish  of  West  Ham, 
in  the  West  Ham  Union.  On  the  28th  July  1893 
she  went  into  service  in  the  Poplar  Union,  and 
has  since  had  no  settled  residence. 

On  the  3rd  Dec.  1901  an  order  of  justices  was 
obtained  on  behalf  of  the  respondents  adjudging 
the  pauper  to  be  settled  in  the  appellant  iinion. 
Notice  of  such  order  was  duly  given  to  the  appel- 
lants. 

The  appellants  affirmed  that  the  settlement  of 
Emma  Neep  could  not  be  ascertained  without 
inquiring  into  the  derivative  settlement  of  her 
parent,  Mary  Ann  Chapman,  and  that  she  must 
be  deemed  to  be  settled  in  the  parish  of  Tilney 
St.  Lawrence,  where  she  was  bom. 

The  respondents  affirmed  that  Emma  Neep 
acquired  a  legal  settlement  in  the  parish  of  West 
Ham  by  reason  of  the  residence  therein  of  Alfred 
Frederick  Chapman  and  his  wife,  mentioned  in 
this  case,  or  by  reason  of  the  residence  of  Emma 
Neep  for  upwards  of  three  years  prior  to  the  28th 
July  1893  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  would  (as  the 
respondents  affirmed),  in  accordance  with  the 
provisions  of  the  several  statutes  in  that  behalf, 
render  her  irremovable  therefrom. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  above  stated  Emma  Neep 
acquired  a  settlement,  under  39  &  40  Yict.  c.  61, 
ss.  34,  35,  in  the  parish  of  West  Ham  in  the  West 
Ham  Union. 

Divided  Parishes  and  Poor  Law  Amendment 
Act  1876  (39  &  40  Vict.  c.  61) : 

Seot.  34.  Where  any  person  shall  have  resided  for  the 
term  of  three  yeara  ia  any  pariah,  in  anoh  manner  and 
under  aaoH  oircnmHtanoea  in  each  of  aaoh  years,  as 
would  m  aooordanoe  with  the  several  statutes  in  that 
behalf  render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein  until  he  shall  acquire  a  settlement  in 
some  other  parish  by  a  like  residence  or  otherwise: 
Provided  that  an  order  of  removal  in  respect  of  a  settle- 
ment acquired  under  this  section  shall  not  be  made  upon 
the  evidence  of  the  person  to  be  removed,  without  such 
corroboration  as  the  justices  or  court  think  sufficient. 

Seot.  35.  No  person  shall  be  deemed  to  have  derived 
a  settlement  from  any  other  person,  whether  by  parent- 
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afir«  estate  or  otheririse,  except  in  the  OMie  of  a  wife 
from  her  husband  and  in  the  case  of  a  child  under  tfaa 
%ge  of  sixteen,  which  child  shall  take  the  settlement  of 
its  father  or  of  its  widowed  mother,  as  the  case  may 
be,  np  to  that  age,  and  shall  retain  the  settlement  so 
taken  until  it  shall  acquire  another.  An  illegitimate 
child  shall  retain  the  settlement  of  its  mother  until  such 
child  acquires  another  settlement.  If  any  child  in  this 
section  mentioned  shall  not  have  acquired  a  settlement 
for  itself,  or  being  a  female  shall  not  have  derlTcd  a 
settlement  from  her  husband,  and  it  cannot  be  shown 
what  settlement  such  child  or  female  deriyed  from  the 
parent  without  inquiring  into  the  deriyatiTe  settlement 
of  such  parent,  such  child  or  female  shall  be  deemed  to 
be  settled  in  the  parish  in  which  he  or  she  was  bom. 

Montague  Lush,  K.G.  and  W.  J,  Gruhhe  for  the 
appellants. — A  child  under  sixteen  cannot  acquire 
a  settlement  of  its  own.  Sect.  35  shows  that  it 
most  derive  its  settlement  from  its  parents,  or, 
if  the  parents'  settlement  is  itself  derivative,  it 
mast  be  deemed  to  be  setUed  where  it  was  bom. 
See  per  Lord  Ooleridge,  G.J.  in 

Manchester  Overseers  v.  Ormshirk  Unions  62  L.  T. 
Bep.  661  ;  24  Q.  B.  Div.  678. 

Here  the  pauper  being  illeffitimate  it  would 
take  its  mother's  settlement  if  that  settlement 
was  not  derivative.  But  the  mother's  settlement 
was  derivative.  Emma  Neep  being  illegitimate 
would  in  ordinary  circumstances  have  taken  her 
mother's  settlement.  But  here  her  mother's 
settlement  was  itself  derivative,  and,  as  there  can 
be  settlement  derived  from  a  settlement  which 
is  itself  derivative,  then  sect.  35  applies,  and 
the  pauper's  settlement  is  that  of  its  birth- 
place: 

Guardians  of  Eieigate  Union  v.  Owirdians  of  Croy- 

don  Union,  14  App.  Cas.  465  ; 
HolUnghoums  Union  v.  West  Ham  Union,  44  L.  T. 

Bep.  520 ;  6  Q.  B.  Div.  580. 

The  fact  that  holding  that  this  construction  of 
the  Act  may  cause  separation  between  a  mother 
and  child  is  no  answer  to  it.  Beg,  v.  Guardians 
of  Leedi  (40  L.  T.  Bep.  521 ;  4  Q.  B.  Div.  323)  was 
overruled  in  Guardians  of  West  Ram  Union  v. 
Churchwardens  of  St.  Matthew,  Bethnal  Green  (70 
L.  T.  Rep.  818 ;  (1894)  A.  0.  230). 

Marriott  for  the  respoD dents. — The  settlement 
of  Emma  Neep  in  West  Ham  was  not  derivative. 
She  had  resided  there  for  over  three  years,  and 
the  fact  that  she  was  during  that  period  under 
sixteen  years  of  age  did  not  prevent  this : 

Highworth  and  Swindon  Union  v.  Westbtiry-on^ 
Severn  Union,  61  L.  T.  Bep.  733 ;  14  App.  Cas. 
465; 

Reg.  V.  Elvet  (Inhabitants  of),  2  El.  A  El.  266. 

The  rule  is  where  a  person  becomes  irremovable 
he  thereupon  has  acquired  a  settlement : 

Guardians  of  Reigaie  Union  v.  Guardians  of  Croy- 
don Union  {sup ). 

The  observations  of  Lord  Ooleridge,  G.J.  in 
Manchester  Overseers  v.  Ormskirk  Union  (sup.)  are 
too  wide. 

Grubbe  in  reply. 

Lord  Alybsstone,  C.J. — I  am  afraid  I  shall 
never  be  able  to  speak  with  any  confidence  when 
dealing  with  these  questions  of  pauper  removal, 
beoaube  I  have  had  very  little  experience  in  such 
cases  when  at  the  Bar,  and  the  cousideration  of 
the  statutes  and  authorities  requires  much  care. 
So  far,  however,  as  I  can  form  an  opinion  on 
such  a  question  as  the  present,  I  have  c  iine  to  the 


conclusion  that,  having  regard  to  the  authoritiee- 
oited  to  us,  the  decision  and  the  order  are  right,  and 
the  respondents  should  succeed.  Gouusel  for  the 
appellants  made  good  this  point,  at  any  rate  to 
my  satisfaction,  that,  if  the  case  comes  under  the 
last  paragraph  of  sect.  35  of  the  Act^  the  argpi- 
ment  would  be  well  founded.  If  the  settlemeot 
of  Emma  Neep,  the  mother  of  the  pauper,  was  in 
this  case  a  derivative  settlement,  I  think,  accord- 
ing both  to  the  statute  and  to  the  decision  of 
the  House  of  Lords  in  Reigaie  Union  v.  Croydon 
Union  (sup,),  you  cannot  inquire  into  what  the  deri- 
vative settlement  was,  but  the  settlement  of  the 
child  would  be  determined  by  the  birth  settle- 
ment, and  not  by  any  consequences  of  the  deriva- 
tive settlement,  although  somewhat  drastic  results 
might  follow  by  the  separation  of  a  child  from 
the  mother  or  possibly  of  a  wife  from  her  hus- 
band. If  the  facts  bring  the  case  within  that 
last  clause,  I  do  not  see  any  answer  to  the  learned 
counsel's  argument.  But  the  respondents  contend 
that  that  argument  overlooks  another  principle 
which  was  recognised  in  the  case  of  Reg.  v.  Elvei 
(sup.) — and  Reg.  ▼.  JElvet  (sup.)  was  certainly  not 
dissented  from,  but  was  acted  upon  by  the  House 
of  Lords  in  Reigate  Union  v.  Croydon  Union 
(sup.) — ^the  principle  that  if  the  mother  of  the 
pauper  has  acquired  a  settlement  of  her  own, 
then,  as  you  need  not  inquire  into  the  derivative 
settlement,  the  order  which  made  the  child 
chargeable  upon  the  West  Ham  Union,  as  being 
the  place  in  which  Emma  Neep  had  acquired  a 
settlement  of  her  own,  would  be  good.  Sect.  34 
says  this :  "  Where  any  person  shall  have  resided 
for  the  term  of  three  years  in  any  paritth,  in  such 
manner  and  under  such  circumstances  in  each  of 
such  years,  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  render  him  irre- 
movable, he  shall  be  deemed  to  be  settled  therein 
until  he  shall  acquire  a  settlement  in  some  other 
parish."  Now,  if  the  general  proposition  as 
stated  by  Lord  Goleridge,  G.J.  in  Manchester 
Overseers  v.  Ormskirk  Union  (sup.)  were  correct- 
that  a  child  under  sixteen  years  of  age  cannot 
acquire  a  settlement — the  decision  of  this  case 
would  be  easy ;  but  in  Reg.  v.  Elvet  not  only  does 
the  language  of  Erie,  G.J.  point  to  that  pro- 
position being  too  widely  stated  by  Lord  Gole- 
ridge, G.  J.,  but  the  child  was  in  fact  under  sixteen 
years  of  age  when  the  order  for  its  removal,  which 
was  quashed  by  the  quarter  sessions,  was  made, 
and  had  in  fact  acquired  the  status  of  irremova- 
bility under  that  age.  Therefore  that  decision  is 
a  conclusive  authority  that  a  person  under  sixteen 
can  acquire  such  a  statue.  1  think  that  the  lan- 
guage of  sects.  34  and  35  also  points  in  the  same 
direction,  because  not  ooly  does  sect.  34  con- 
template a  child  acquiring  a  settlement  in  some 
other  parish  by  three  years'  residence  or  other- 
wise, but  sect.  35  sa>s:  "No  person  shall  be 
deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage  estate  or 
otherwise,  except  in  the  cane  of  a  child  under  the 
age  of  sixteen,  which  child  shall  take  the  settle- 
ment of  its  father  or  of  its  widowed  mother,  as 
the  case  may  be,  up  to  that  age,  and  shall  retain 
the  settlement  so  taken  until  it  shall  acquire 
another."  It  may  be  said  that  those  word» 
are  not  as  distinct  as  the  words  to  which 
I  have  previously  referred,  because  it  is- 
"retain  the  settlement  so  taken  until  it  sbaU 
aoQuire  another  " :  but  I  am  satisfied  myself  that- 
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Beg.  y.  Elvet  (»up.)  has  decided  tbat  a  person 
under  sixteen  can  acquire  the  status  of  irreiuova- 
bilitj,  and  the  distinction  that  was  attempted  to 
be  drawn,  that  a  part  of  the  period  of  residence 
tbat  led  to  a  status  of  irremovability  was  above 
Bixteen  and  part  below  sixteen,  does  not  seem  to 
be  well  settled  when  yon  look  at  the  facts, 
altboagh  it  is  qaite  true  that  Lord  Watson  seemed 
to  think  that  that  was  the  srate  of  facts  in  Beg. 
▼.  Elvtt  {tup,).  It  is  conteoded  that  the  fourth 
proposition,  cited  at  p.  484  of  Lord  Watson's 
judgment  (Reigate  Union  t.  Croydon  Union,  sup.), 
covers  this  case — "  in  all  cases  where  the  parents' 
settlement  was  itself  derivative,  to  throw  children 
of  either  class  ms  soon  as  they  attain  the  age  of 
aixteeu  upon  their  own  birth  settlement  until  they 
acquire  another."  Now,  I  point  out  that  that 
must  depend  on  the  first  words  *'in  all  cases 
where  the  parents'  settlement  was  itself  deriva- 
tive." Does  that  proposition  exclude  the  possibility 
of  inquiring  into  what  the  settlement  of  the 
parent  was  it  there  are  grounds  for  contending 
that  it  was  not  derivative,  but  that  it  was  a 
personal  settlement  acquired,  so  to  speak,  in  the 
right  of  the  person  whose  settlement  is  in  ques- 
tion P  Of  course,  it  does  not  exclude  all  cases. 
That  could  not  be  contended.  I  think,  under 
these  circumstances,  it  was  open  to  the  justices 
to  come  to  the  conclusion  that  Emma  Neep, 
by  residing  as  she  had  resided,  had  become 
irremovable.  That  being  so,  under  sect.  34  she 
IB  to  be  "  deemed  to  be  settled,"  and  giving  the 
natural  effect  to  sect.  34,  where  a  person  is 
irremovable  and  is  deemed  to  be  settled,  I  think 
the  case  of  deriving  a  settlement  from  the 
husband  or  the  parento  does  not  arise.  For  these 
reasons  I  come  to  the  conclusion  that  the  jads^- 
ment  of  the  justices  was  right,  and  that  the  order 
making  the  child  chargeable  to  West  Ham  must 
stand. 

Wills,  J. — I  am  of  the  same  opinion.  The  quea- 
tion  after  discussion  seems  to  me  to  narrow  itself 
down  to  the  simple  question  which  is  not  very  easy 
to  answer,  but  still  the  simple  question  of  wbether 
it  is  possible  for  a  child  under  sixteen  to  acquire 
a  settlement.  If  it  is,  sect.  35  does  not  apply, 
because  all  the  provisions  of  sect.  35  are  qudlitied 
by  tbe  expression  "  until  such  child  acquires 
another,"  or  "  if  any  child  .  .  .  shUl  not  have 
acquired  a  settlement  for  itself."  Now,  in  the 
first  place,  it  seems  an  odd  way  of  legislating  if 
yon  speak  of  a  child  acquiring  a  settlement  and  at 
the  same  time  say  that  no  person  under  tbe  age 
of  sixteen,  a  category  which  would  ordinarily  be 
considered  to  include  the  vast  majority  of  children, 
could  acquire  a  settlement.  1  think  there  are 
many  more  children  under  sixteen  than  above  it ; 
but  one  is  noi>  driven  to  any  speculations  of  that 
kind,  because  Beg,  v.  Elvet  (sup.)  is  a  distinct 
authority,  and  it  was  there  held  that  a  person 
who  was  not  sixteen  and  who  was  only  fourteen 
at  the  time  the  order  was  made,  or  rather 
when  the  chargeabilitj  arose,  had  not  acquired 
a  settlement,  but  had  acquired  a  status  of 
irremovability  by  reason  of  that  residence. 
Then,  sect.  34  says  that  where  there  is  such 
residence  as  to  uoustitute  irremovability,  a 
person  shall  be  deemed  to  have  acquired  a  settle- 
ment, or  to  be  settled.  To  be  settled  means  that 
for  all  purposes  she  shall  be  treated  as  if  a  settle- 
ment had  been  acquired.  It  is  quite  true  that  in 
Beigaie  Union    v.  Croydon  Union,  {sup.)  there  is 


the  expression  of  Lord  Ooleridge  that  a  child 
under  sixteen  cannot  by  any  means  acquire  & 
settlement;  but  I  think  that  that  can  scarcely  be 
supported  when  one  looks  at  the  original  Poor  Law 
Amendment  Act  of  1834  (4  &  5  Will.  4,  c.  76),  s.  71, 
where  it  is  quite  plain  that  there  is  no  innate 
impossibility  in  a  child  under  sixteen  acquiring 
a  t^ettlement,  because  tbe  words  are  that  every 
bastard  child  shall  have  and  follow  the  settlement 
of  the  mother  until  it  attains  the  age  of  sixteen j  or 
shall  acquire  a  settlement  in  its  own  right.  If  it 
cannot  acquire  a  settlement  in  its  own  right  until 
after  it  is  sixteen  the  language  seems  to  me  to  be 
quite  inapt,  and  the  alternative  means  acquiring^ 
a  settlement  before  sixteen.  Before  the  other 
alternative  arises — namely,  before  the  age  of  six- 
teen has  been  reached — therefore,  there  certainly 
is  no  natural  incapacity  in  a  child  to  acquire  a 
settlement,  and  if  there  is  no  natural  incapacity 
to  acquire  a  settlement  before  sixteen,  I  do 
not  see  why  a  settlement  cannot  be  acquired 
under  the  provision  that  it  should  be  deemed 
to  be  a  settlement,  although  not  an  actual 
one,  where  the  status  of  irremovability  can  be 
acquired. 

Channbll,  J. — I  agree.     It  seems  to  me  the 
only  question  that  we  really  have  got  to  consider 
in  this  case  is,  whether  the  settlement  of  Emma 
Neep,  the  mother  of  the  pauper,  was  a  derivative 
settlement  or  not.    If  it  was  a  derivative  settle* 
ment,  then  b^  sect.  35  the  child,  whose  settlement 
we  are  inquiring  into,  is  clearly  settled   in  the 
place  of  its  birth.     If,  on  the  other  hand,  it  was 
not  a  derivative  settlement,  then  the  child,  pro- 
vided, of  course,  it  has  not  acquired  one  of  ita 
own,  is  settled  in  the  place  where  its  mother  is 
settled.    Now,  is  the  settlement  of  Emma  Neep 
a  derivative  settlement  P    It  seems  clear,  I  thinks 
on  the  facts  that  her  settlement  is  in  the  parish 
of  West  Ham,  somehow  or  other,  but  whether  as 
a  derivative  settlement  or  not  is  what  we  have  got 
to  see.     Her  settlement  comes  into  the  parish  of 
West  Ham  in  this  way  :   If  she  has  not  acquired 
one  of  her  own  she  has  got  her  mother's,  and  her 
mother  has   got  her   husband's,  and  the   whole 
party  resided  for  three  years  and  a  little  more  in 
the  parish  of  West  Ham,  under  circumstances  in 
which  all  were  irremovable,  because  the  husband 
of  the  mother  of  Emma — that  is,  Frederick  Chap* 
man — although  he  did  get  relief,  had  resided  in 
West  Ham  three  years  before  obtaining   relief. 
Therefore,  for  three  years,  he  had  been  residing^ 
there  under  such  circumstances  that  he  was  irre- 
movable, and  he  got  a  settlement.    During  that 
same  time  his  wife  had  been  residing  there  with 
him,  and  she  undoubtedly  became  irremovable^ 
and    she    undoubtedly     got    a     settlement    in 
West  Ham.    But  whether  that  settlement  which 
she  got  in  West  Ham  was  got  by  her  residing 
there,  or  by  her  husband  having  resided  there  so 
as  to  become  irremovable,  and  she  residing  with 
him,  is  a  problem  rather  similar  to  that  which  we 
have  goc  to  deal  with  here,  about  Emma  Neep'a 
settlement.     But  we  need  not  trouble  ourselves 
with  that,  because  it  is  quite  clear  that  somehow 
or  other  the  mother  of  Emma  Neep  was  settled  in 
West  Ham,  and  Emma  Neep  also  resided — being 
under  sixteen  at  the  time — with  her  parents  in 
West  Ham,  and  for  upwards  of  three  yeai  s.    That 
being  so.  she  also  became  irremovable,  because 
Beg.  V.  Elvei  \,$^p.)  is  certainly  an  authority  for 
that.    Sue  became  irremovable  because  she  had 
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lesided  there,  as  I  say,  with  her  parents ;  and  the 
provisoes  in  the  earlier  Acts  which  woald  have 
prevented  her  residence  there  if  she  had  hecn 
residing  apart  from  her  parents  did  not  apply, 
and  therefore  did  not  take  away  the  status  of 
irremoYahility  which    she   acquired.      The  only 
question,   therefore,  is  whether   the  settlement 
which  she  acquired  under  those  circumstances 
was  or  was  not  a  derivative  settlement — ^that  is  to 
say,  whether  her  own  residence  gave  it  to  her  in 
her  own  right,  or  whether  it  on^  gave  it  to  her 
because  she  had  resided  there  with  her  mother. 
If    she   had  not   resided  with   her    mother   it 
would  not  have  given   her  irremovability,  and, 
consequently,  would  not  have  given  her  the  settle- 
ment, because  the  provisoes  would  have  applied. 
But  can  you  say  it  is  a  derivative  settlement? 
I  think  a  derivative  settlement  means  a  settlement 
which  is  acquired  by  reason  of  its  being  a  settle- 
ment of  some  other  person  from  whom  you  derive 
it.    Here,  in  one  sense,  it  was  derived  from  the 
settlement  of  the  mother,  because,  if  the  mother 
had  not  got  a  settlement,  Emma  Neep  would  not 
have  got  one ;  but  I  do  not  think  that  will  do, 
and  therefore  if,  in  point  of  fact,  residence  under 
sixteen  does  produce  irremovability,  then  it  seems 
to  me  that  under  sect.  34  it  gives  settlement; 
and  on  the  whole,  although  it  is  a  v<)ry  fine  and 
difficult  point,  it  seems  to  me  that  Beg.  v.  Elvet 
(si4p.)i  approved  as  it  was  in  the  House  of  Lords 
by  Lord  Watson  and  the  other  learned  Lords, 
must  be  taken  to  be  an  authority  to  govern  this 
oase.    Consequently  the  mother's  settlement  was 
not  a  derivative  settlement,  but  one  of  her  own, 
and  the  child  therefore  can  take  it.     vl  think, 
therefore,  that  the  order  was  right. 

Appeal  diamissed. 

Solicitors  for  the  appellants,  Fred,  E,  HiUeary. 
Solicitors    for   the   respondent's,    Callard  and 
VuUiamy,  agents  for  Richard  P.  Mo88op, 


Tuesday,  Nov.  10, 1903. 

(Before  Wbight,  J.) 

Mayob,  &c.,  op  Wbstminsteb  v.  Johnson  ; 
Same  v.  Fulleb.  (a) 

JJand  tax-^~Public  lavatories  and  conveniences — 
Liability  of  local  sanitary  authority  main- 
taining-^Land  Tax  Act  1797  (38  Geo.  3,  c.  5), 
8.  4. 

A  metropolitan  borough  constituted  under  the 
London  Government  Act  1899,  being  the  sanitary 
authority f  is  not  liable  to  pay  land  tax  on  public 
lavatories  and  conveniences  maintained  by  it 
and  constructed  underground  in  the  street  by  its 
predecessor  the  vestry ,  such  lavatories  and  con- 
veniences  being  constructed  and  maintained  by 
virtue  of  the  Metropolis  Management  Act  1855 
and  the  Public  Health  (London)  Act  1891. 

Actions  brought  for  declarations  that  certain 
underground  conveniences  were  exempt  from  land 
tax* 

Mayob,  &c.,  op  Webtminsteb  v.  Johnson. 

Pursuant  to  the  London  Government  Act  1899 
and  the  Borou^^h  of  Westminster  Order  in  Oouauii 
dated  the  i5ch  Muy  1900,  the  metropolitan 
borough  of    Westmiii^ter  was  duly  consiituted. 

(a)  Reported  by  w.  i.^  d.  iukkUAKi,  btq.,  i5«rtiBiei-at-i<»H. 


The  borough  includes  the  parish  of  St  JAines, 
Westminster,  which  was  formerly  the  district  of 
the  Yestry  of  St  James,  Westminster,  created 
by  the  Metropolis  Management  Act  1855. 

By  charter  dated  the  29th  Oct  1900  there  was 
granted  and  confirmed  to  the  borough  the  title 
of  city,  and  that  the  council  should  be  styled  the 
Mayor,  Aldermen,  and  Councillors  of  the  City  of 
Westmister.  The  appointed  day  as  from  whidi 
the  Act  and  Order  m  Council  took  effect  was 
the  9th  Nov.  1900. 

The  council  of  the  city,  pursuant  to  and  in 
execution  of  and  in  accordance  with  the  pro- 
visions of  the  Pablic  Health  (London)  Act  lo9I, 
ss.  44,  45,  maintain  in  the  city  a  number  of 
public  lavatories  and  public  sanitary  oonvenienoeB 
for  the  use  and  benefit  of  the  public.  The 
lavatories  and  conveniences  (with  one  exception) 
are  (though  this  was  not  admitted  by  the  defendant 
to  be  material)  each  a  source  of  expense  to  the 
council  and  a  burden  upon  the  city  rates,  and, 
taking  the  whole  of  them  together,  they  are  col- 
lectively a  soarce  of  expense  to  the  city  and  a 
burden  upon  the  city  races.  The  lavatories  and 
conveniences  are  all  managed  together  as  one 
enterprise  and  by  one  department  of  the  city 
administration. 

Among  the  lavatories  and  conveniences  are 
those  hereinafter  more  particularly  described 
which  were  constructed  by  the  Yestry  of  St 
James,  Westminster,  as  hereinafter  more  par- 
ticularly mentioned. 

Upon  the  completion  of  the  improvements 
authorised  by  the  Metropolitan  Street  Improve- 
ments Act  1877  (40  &  41  Yict  c.  ccxxxv.)  the 
streets  and  paved  portions  of  land  (including 
the  island)  which  formed  Piccadilly-circus  and 
also  the  streets  in  and  about  the  circus  affected 
by  or  made  under  the  Act  were  handed  over  to 
and  taken  charge  of  by  the  Yestry  of  St  James, 
Westminster,  in  pursuance  of  sect.  18  of  the  said 
Act.  The  whole  of  the  streets  and  paved  portions 
(including  the  island)  were  within  the  pariah  of 
St.  James,  Westminster,  and  were  partly  under 
the  Act  and  partly  prior  thereto  dedicated  to  the 
public  use. 

During  the  years  1890-1  the  vestry,  in  pursu* 
ance  of  the  statutory  powers  conferred  by  the 
Metropolis  Local  Management  Act  1855,  con- 
structed a  public  convenience  in  Piccadilly-circus 
which  was  under  their  statutory  power  conferred 
by  the  Metropolis  Local  MauMgement  Act  1855 
and  the  Public  Health  (London)  Act  1891  oon- 
siderably  altered  and  enlarged  by  the  vestiy 
during  the  year  1894.  This  is  one  of  the  can- 
veniences  hereinbefore  mentioned. 

The  convenience  consists  substantially  of  an 
underground  opening  with  brick  walls  ISin. 
thick  faced  with  enamel  tiles  and  a  floor  of  mosaie 
upon  concrete  completely  protected  from  the 
weather  by  a  roof  with  pavement  lights  forming 
the  floor  of  an  island  in  the  roadway  substantially 
of  tbe  same  area  as  the  convenience.  The  con- 
venience is  lighted  by  electricity  and  gaa.  Its 
construction  as  enlarged  cost  about  50902. 

The  convenience  contained  twenty  water-closets, 
twenty -one  urinals,  and  fourteen  lavatories.  The 
accommodation  was  for  both  sexes,  but  separate 
for  each  sex.  It  was  constructed  wholly  under- 
ground, mainly  under  the  island,  but  partly  under 
the  carriage-way,  and  had  a  skylight  projectinfT 
above  tbe  pavement  of  the  island.    It  was  entered 
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hj  means  of  two  separate  stairoases  each  opening 
on  to  the  pavement  of  the  island. 

The  city  council  placed  two  men  and  two 
women  in  charge  for  the  pnrpoee  of  keeping 
order  and  keeping  the  place  clean  and  taKinj^ 
charge  of  the  lavatories,  urioals,  and  closets.  A 
charflre  of  Id.  was  made  for  the  use  of  the  closets 
and  2d.  for  the  use  of  the  lavatories,  including  in 
the  latter  case  water,  soap,  towel,  and  brushes. 
The  charge  was  made  nnder  sect.  45  of  tne 
Pablic  Health  (London)  Act  1891  for  the  purpose 
of  aiding  in  meeting  the  expenditare  on  public 
convenienceR  and  lavatories  in  th<^  city,  and  wa^ 
80  applied,  and  with  the  object  of  placing  some 
check  on  a  too  indiscriminate  public  user.  The 
convenience  was  open  from  7  a.m.  to  1  a.m. ;  at 
other  times  it  was  locked  up.  This  convenience 
produced  an  income  in  excess  of  the  expenses,  but 
it  was  the  only  one  which  did.  The  city  officials 
managed  this  and  other  conveniences.  The 
charges  were  in  no  case  made  with  the  view  to 
profit,  but  it  was  not  admitted  by  the  defendant 
that  this  was  material.  The  convenience  was 
assessed  in  the  valuation  list  made  in  pursuance 
of  the  Valuation  (Metropolis)  Act  1869  and  in 
foroe  at  the  time  of  the  assessment  hereinafter 
mentioned  at  2502.  gross,  and  in  the  valuation  list 
now  in  force  is  assessed  at  2002.  gross. 

The  site  of  this  convenience  was  in  a  situation 
formerly  occupied  partly  by  houses  and  partly  by 
the  street.  The  land  tax  in  respect  of  No.  6, 
Piccadilly  had  been  redeemed  prior  to  the  Act. 
The  land  tax  on  the  other  houses  had  not  been  re- 
deemed. From  the  date  the  Metropolitan  Board  of 
Works  took  possession  under  the  Act  of  the  houses 
no  land  tax  whatever  had  been  paid.  The  board 
paid  the  Crown  the  value  of  the  freehold  (which 
was  Crown  property)  of  the  land  covered  by  the 
houses,  but  no  conveyance  had  been  made  by  the 
Crown  either  to  the  board  or  their  successors, 
the  county  council,  or  to  anyone  else.  The  whole 
of  the  8p*ce  occupied  by  the  convenience  and  its 
walls  and  foundations  was  "  made  ground  "  con- 
sisting of  brick  and  other  rubbish  produced  and 
placed  there  in  the  course  of  carrying  out  the 
improvements  by  the  Act  authorised  and  making 
the  streets,  island,  (&c.,  now  there,  the  levels  of  the 
land  having  been  considerably  altered  by  the 
board's  improvements. 

In  Dec.  19(X)  the  city  was  assessed  to  the  land 
tax  in  respect  of  the  convenience  in  the  sum  of 
250Z  for  the  year  ending  the  25th  March  1901. 
No  previous  assessment  to  such  tax  had  ever 
been  made  in  respect  of  the  convenience,  but  the 
bouses  which  were  formerly  built  upon  the  site 
bad  always  been  assessed. 

The  questioa  which  the  parties  agreed  to  be 
the  question  to  be  decided  between  them  in  this 
action  was  whether  land  tax  could  be  assessed  in 
reepect  of  the  convenience. 

Mayor,  Ac,  of  Westminster  v.  Fuller. 

In  this  case  among  the  lavatories  and  conveni- 
ences were  those  hereinafter  more  particularly 
described  which  were  constructed  by  the  Yestry 
of  St.  James,  Westminster,  nnder  the  Public 
Health  (London)  Act  1891. 

AmonfiT  the  conveniences  were  two  conveniences, 
one  in  Great  Marlborough-street,  Regent- street, 
and  another  in  Broad-street. 

Each  of  the  conveniences  consists  substantially 
of   an    underground  opening    with  brick  walls 


ISin.  thick,  and  the  floor  of  the  terazzo  on  con* 
Crete  completely  protected  from  the  weather  by  a 
roof  with  pavement  lights  forming  the  floor  of  an 
island  in  the  roadway  subntantitdly  of  the  same 
area  as  the  conveniences.  The  conveniences  were 
lighted  by  electricity  and  gas. 

The  Great  Marlborough-street  convenience^ 
which  cost  about  1700Z.  to  construct,  contained 
six  water-closets,  six  urinals,  and  four  lavatories. 
The  accommodation  was  for  both  sexes,  but 
separate  for  each  sex.  It  was  constructed  wholly 
underground,  partly  under  the  carriage  way  of 
the  street  and  partly  under  an  island  therein, 
and  had  a  small  skylight  level  with  the  pavement 
of  the  island.  It  was  entered  by  means  of  two 
separate  staircases,  each  opening  on  the  pavement 
of  the  island.  The  convenience  was  constructed 
in  *'  made  ground  *'  forming  part  of  either  the 
street  or  the  foundation  of  the  streets 

The  Broad- street  convenience,  the  construction 
of  which  cost  about  2050Z.,  contained  nine  water- 
closets,  nine  urinals,  and  four  lavatories.  The 
accommodation  was  for  both  sexes,  but  separate 
for  each  sex.  It  was  constructed  wholly  under- 
ground, partly  under  the  carriage-way  of  the 
street  and  partly  under  an  island  therein,  and 
had  a  small  skylight  level  with  the  pavement  of 
the  island.  It  was  entered  by  means  of  two 
separate  staircases,  each  opening  on  to  the  pave- 
ment of  the  island. 

This  convenience  was  constructed  on  the  site  of 
a  convenience  which  was  formerly  there,  but  was 
situated  wholly  above  ground. 

The  present  convenience  and  its  walls  and 
foundations  were  wholly  constructed  in  "  made 
ground ''  forming  part  of  either  the  street  or  the 
foundation  thereof. 

The  city  council  placed  two  men  and  two 
women  in  charge  of  each  of  the  conveniences  for 
the  purpose  of  keeping  order  and  keeping  the 
place  clean  and  taking  charge  of  the  lavatories, 
urinals,  and  closets,  and  like  charges  were 
made  as  in  Mayor,  <£c.,  of  Westminster  v.  John" 
son  (sup). 

Neither  of  these  conveniences  produced  any 
income  sufficient  to  meet  the  expenses  thereof, 
and  both  were  a  burden  on  the  city  rates.  The 
charges  were  not  in  either  case  made  with  a  view 
to  profit,  but  it  was  not  admitted  by  the  defen- 
dant that  this  was  mat^erial. 

In  the  case  of  two  of  the  properties  (20  and  21» 
Great  Marlborough-street)  opposite  the  Great 
Marlborough-street  convenience  the  land  tax  had 
been  redeemed.  The  land  tax  on  the  properties 
23,  24,  36,  37,  Great  Marlborough-street  had  not 
been  redeemed.  They  were  and  always  have  been 
assessed  to  land  tax. 

In  the  case  of  six  properties  (46  and  52,  Broad- 
street)  which  were  opposite  the  Broad-street  con- 
venience, the  land  tax  had  been  redeemed.  The 
land  tax  on  the  properties  5,  6,  7,  8,  9,  Broad- 
street  had  not  been  redeemed.  They  were  and 
always  have  been  assessed  to  land  tax.  At  the 
date  of  the  redemption  of  land  tax  in  this  and  the 
preceding  paragraph  mentioned  the  sites  of  streets 
surrounding  the  conveniences  were  streets  sub- 
stantially as  at  present. 

Neither  of  the  above  two  conveniences  were 
entered  in  or  assessed  in  the  valuation  list  under 
the  Valuation  (Metropolis)  Act  1869  in  force  at 
the  time  the  assessment  hereinafter  mentioned 
was  made,  nor  have  they  ever  been  entered  or 
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ftsseesed  in  any  sach  List.  They  were  not  rated 
to  any  rate  in  the  metropolis. 

In  Deo.  1900  the  city  was  ansessed  to  the  land 
tax  for  the  year  ending  the  25th  March  1901  in 
respect  of  the  Great  Marlboroagh- street  oon- 
Tenienoe  in  the  sum  of  80Z.,  and  in  respect  of  the 
Broad- street  convenience  in  the  sam  of  80^  No 
previous  assessment  to  such  tax  had  ever  been 
made  in  respect  of  either  of  the  conveniences. 

The  question  which  the  parties  agreed  to  be  the 
qnestion  to  be  decided  between  them  in  this  action 
also  was  whether  land  tax  can  be  assessed  in 
respect  of  the  conveniences. 

By  the  Land  Tax  Act  1797  (38  Geo.  3,  c.  5),  s.  4: 

And  to  the  end  the  fall  and  entire  sum  by  this  Aot 
•oharg^  npon  the   •ever*l   oonntiev,   cities,    boroaghB, 
totma,  and  plaoes  respectively  of  England,  Wales  and 
Berwick  as  aforesaid    may   be  folly    aod   completely 
ndeed  and    paid  to  His  Majesty's  use,  be  it  farther 
-enacted  that  all  and  every   manors,  meesnagee,  lands 
and  tenements,  and  also  qoarries,  mines  of  coal,  tin  and 
lead,  copper,  mnndie,  iron  and  other  mioet,  iron  mills, 
fnrnaces  and  other  ironworks,  salt  springs  and  salt  work, 
all  alam  mines  and  works,  all  parks,  chases,   warrens, 
woods,  underwoods,  coppices,  and  all  fishings,  tithes, 
tolls,  annuities,  and  all  other  yearly  profits,  and  all 
hereditaments  of  what  nature  or  kind  soever  tfaey  be, 
situate,  lying  and  being,  happening  or  arising,  within  the 
several  and  respective  counties,  cities,  boronghs,  towns 
or  plaoes  aforesaid  respectively  or  within  any  parts  of 
the  same  as  well  within  ancient  demesne    and    other 
liberties  and  privileged  place,  as  without,  within  that 
part  of  Great  Britain  called  England,  Wales,  or  Berwick 
as  aforesaid,   and  all  and  every  person  and    persons, 
bodies  politic  and  corporate,  gailds,  mysteries,  frater- 
nities, and  brotherhoods,  whether  corporate  or  not  cor- 
porate, having  or  holding  any  such  manors,  messuages, 
lands,  tenements,  or  her^itament«,  or  other  the  pre- 
mises in   respect  thereof,  shall  be  charged   with    as 
much    equality    and   indifference   as    is   possible,    by 
a     pound    rate,    for     or   towards    the    said    several 
and    respective   sums    by    this    Aot  set   or    imposed 
•or    intended    to   be    set   and    imposed  for  and  upon 
all  and  every  such  counties,  cities,  boroughs,  towns,  or 
other  places  hereby  charged  therewith  as  aforesaid,  so 
that  by  the  said  rates  so  to  be  taxed  or  assessed  for  or 
upon    the    said    ready    money,  debfce,    goods,    wares, 
merchandises,  chattels,  or  personal  estates,  and  for  or 
-upon  the  said  offices  and  employments  of  profit,  and  for 
and  upon  the  pensions,  annuities,  stipends  or  yearly  pay- 
ments, aforesaid,  and  for  and  upon   the   said   manors, 
messuages,  lands,  tenements,  and  hereditaments,  and 
other  the  premises,  according  to  the  purport  and  true 
meaning  of  this  present  Act,  the  full  and  entire  sums 
sums  hereby  appointed  to  be  raised  in  England,  Wales, 
and  Berwick   as    aforesaid,    shall   be    completely  and 
-effectually  taxed,  levied,  assessed,  and  collected    and 
shall  be  paid  into  the  receipt  of  His  Majesty's  Exchequer 
by  four  quarterly  payments,  the  first  payment  thereof  to 
be  made  on  or  before  the  24th  day  of  June  which  shall 
be  in  the  year  of  our  Lord  1798. 

By  sect.  4  of  the  Metropolis  Streets  Improve- 
ments Act  1877  (40  &  41  Vict.  c.  ccxxxv.) : 

Subject  to  the  provisions  of  this  Act,  the  board  may, 
-upon  tiie  lands  to  be  acquired  by  them  under  the  powers 
of  this  Act,  and  shown  upon  the  deposited  pling,  make 
and  carry  into  execution  all  or  any  of  the  new  streets 
and  street  improvements  following  (that  is  to  say) : 

By  sect.  14 : 

The  board  may  oaose  such  part  of  the  improvements 
to  be  laid  out  for  carriage-ways  and  such  part  thereof 
for  footways  as  they  shall  think  proper,  and  may 
oonstruct,  erect,  and  provide  such  vault,  cellars,  arches, 
sewers,   drains,  subways,   and  other   works   and  con- 


veniences as  they  may  think  proper  for  the  pnrposss  d 
the  improvemnnt  within  the  limits  of  deviatitm  deftoecl 
npon  the  deposited  plans ;  and  in  laying  out  or  fominir 
such  carriage-ways  and  footways  aud  works  the  board 
may  exercise  the  same  powers  and  authorities  a*  aie 
vested  in  and  shall  be  subject  to  the  same  liabilit&ss 
only,  if  any,  as  are  impo»ed  npon  any  vestry  or  distrioi 
board  when  they  stop  up  temporarily  any  thoroughfare 
or  any  part  thereof  in  the  repairing  or  repaving  of  asy 
streec  within  the  metropolis. 

By  sect.  18 : 

When  the  improvements  respectively  shall  be  mad* 
all  the  land  which  shall  be  laid  open  into  the  street  and 
paved  shall  form  part  of  the  street  and  shall  be  used  by 
the  public  accordingly,  and  the  same  and  the  sole  power 
and  authority  of  paving,  repairing,  cleansing,  and 
lighting  thereof  shall,  except  where  otherwise  provided 
by  this  Act,  be  under  the  care,  management,  and  oimtrol 
and  jurisdiction  of  the  vestry  of  the  pariah  or  boaid 
of  works  of  the  district  in  which  the  same  is  respectively 
situate. 

By  sect.  24 : 

And  whsreas  by  reason  of  the  exercise  of  the  powers 
by  thiA  Act  granted  there  may  be  deficiencies  in  the 
assessment  for  land  tax :  Therefore  the  board,  in  case 
th^  shall  become  poasessed  by  virtue  of  this  Aot  of  any 
premises  charged  with  the  land  tax  shall  from  time  to 
time  until  the  works  hereby  authorised  shall  be  oom- 
pleted  and  assessed  to  such  land  tax  be  liable  to  make 
good  the  deficiency  arising  within  the  parish  by  reaamn 
of  any  lands  having  been  taken  or  used  for  the  purposes 
of  this  Act,  and  such  deficiency  shall  be  computed 
according  to  the  rental  at  which  such  lands  with  any 
buildings  thereon  were  valued  or  rated  at  the  time  of 
the  passing  of  this  Act,  and  the  board  shall  pay  aU 
deficiencies  on  demand  thereof  to  the  collector  of  the 
said  assessments  ;  nevertheless  if  at  any  time  the  board 
think  fit  to  redeem  such  land  tax  they  may  do  so  in 
aocordanoe  with  the  powers  in  that  behalf  given  by  tits 
Acts  for  the  redemption  of  the  land  tax. 

DcmckwertSf  K.O.  and  Mayer  for  the  pl&intifEB. 
— The  question  here  turns,  first,  upon  the  statute 
of  George  III.,  as  to  whether  these  undersroiind 
conveniences  are  hereditaments;  secondly,  wnether 
the  plaintiffs  hold  them  and  have  them,  and,  inci- 
dentally, how  far  they  have  become  vested  in  the 
local  authority  so  as  to  maike  them  the  owners. 
The  conveniences  in  Fuller^a  case  were  constructed 
under  the  PubUo  Health  London  Act  1891,  s.  4'^ 
and  the  question  will  arise  what  is  the  meaning 
of  that  section,  and  for  what  purpose  are  the 
conveniences  vested.  They  referred  to  38  Greo.  3, 
c.  5,  s.  4.  The  two  points  that  arise  under  that 
section  are  whether  the  conveniences  yield  a 
yearly  profit,  and,  if  they  do  not,  whether  they 
are  hereditaments,  and,  if  they  are  hereditaments* 
whether  the  plaintiffs  have  them  and  hold  them. 
They  referred  to 

Metropolitan  Railioay  Company  v.  Fowler ^  69  Ij.  T. 
Bep.  390  ;  (1893)  A.  C.  416. 

In  this  case  there  is  no  yearly  profit,  and  the  case 
just  cited  indicates  that  the  plaintiffs  here  to  be 
liable  must  be  the  owners,  and  must  be  brought 
within  the  principles  there  laid  down.  As  to  how 
far  the  streets  are  vested  in  the  local  authority^ 
they  referred  to 

Bolls  V.  8t,  George* 9  Vestry,  Southwwrk,  43  L.  T. 

Bep.  140  ;  14  Ch.  Div.  785  ; 
Coverdale  v.  Charlton,  40  L.  T.  Bep.  88 ;  4  Q.  B. 

Div.  104  ; 
FinchUy    Electric    Light    Company    v.    Finchlejf 

Urban  District  Council,  ante,  p.  91 ;  88  L.T.Bep^ 

215;  (1903)  1  Cb.  437. 
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The  meaning  of  the  word  "  vest "  with  regard  to 
these  oonveniences  is  not  to  give  the  plaintiffs  the 
fee  simple  in  the  land  or  anything  attaching  to 
it,  bnt  only  to  give  them  that  kind  of  right  which 
is  necessary  in  order  to  enable  them  to  exercise 
a  control  of  the  subject- matter  of  the  thing  which 
is  to  Test.  It  is  a  hmited  right  in  extent  and  in 
point  of  time,  and  leaves  everything  in  the  owner 
except  what  is  necessary  for  the  pnrpose  of 
enabling  the  local  authority  to  exercise  that 
control.  If  that  is  so,  it  would  follow  that  this 
is  not  the  class  of  tenement  which  is  entitled  to  be 
taxed  under  the  Land  Tax  Acts.  In  Johnson's 
case  the  convenience  was  constructed  under  the 
powers  confered  by  the  Metropolis  Local  Manage- 
ment Act  1855,  s.  88.    They  referred  to 

Bradford  v.  Mayor  o/  Faathoume,  74  L.  T.  Bep. 

762 ;  (1896)  2  Q.  B.  205  ; 
Tunbridgs  Wells  Corporation  v.   Baird,  74  L.  T. 

Bep.  385 ;  (1896)  A.  C.  434  ; 
Wandsworth  Board  of  Works  v.  United  Telephone 

Company,  51  L.  T.  Bep.  148  ;    13  Q.  B.  Div.  904  ; 
.  Municipal  Council  of  Sydney  v.  Yowng^   78  L.  T. 

Bep.  865  ;  (1898)  A.  C.  457. 

We  submit  that  there  is  nothing  here  in  the 
nature  of  a  hereditament  assessable  to  the  land 
tax.  There  is  a  second  question  that  arises  here. 
In  each  of  the  three  conveniences  part  of  the 
sites  have  been  freed  from  the  land  tax.  There 
are  several  cases  where  it  has  been  held  that  once 
land  hw  been  redeemed  so  that  the  land  is  free  it 
does  not  become  assessable  again  because  it  is 
admitted  to  a  new  use.    They  referred  to 

OharUlon  v.  Alway^  11  Adol.  &  El.  998  ;  3  P.  A  D. 

818; 
Mi3/ward  v.  Cafin,  2  Wm..Bl.  1330 ; 
Qowmors  of  Bristol  Poor  v.  Wait,  5  Adol.  A  EL  1 ; 

6  N.  &  M.  383. 

If  you  assess  lands  part  of  which  are  assessable 
and  part  not,  then  the  whole  rate  is  bad.  They 
referred  to 

MetropoliB  Streets  Improvement  Act  1877,  m.  4, 
14, 18. 

Mcicmorran,  K.C.  and  Bowlatt  for  the  defen- 
dants.— For  the  purposes  of  land  tax  it  does  not 
matter  in  whom  the  conveniences  are  vested  at 
all.  Under  the  Land  Tax  Act  1797  (38  Geo.  3, 
c.  5),  by  sect.  4  the  land  tax  is  imposed  upon  lands, 
tenements,  and  hereditaments,  and  it  is  not 
imposed  upon  persons  in  respect  of  estates  in  them. 
It  is  imposed  upon  the  properties  themselves 
and  the  land  tax  itself  is  recovered  under  the 
same  Act  from  the  occupiers  whatever  their 
estate,  right,  or  interest  may  be.  The  lands, 
therefore,  are  really  what  is  charged,  and  the  tax 
is  recoverable  by  distress  upon  the  land.  The 
conveniences  here  in  themselves,  apart  altogether 
from  the  question  of  the  estate  or  right  of  tbe 
Teetry  or  council  in  them,  are  things  capable  of 
being  held  by  a  tenant,  and  can  be  so  let  under 
the  statute.  We  admit  that  the  vesting  of  the 
sabsoil  under  the  Public  Health  (London)  Act 
1891  is  only  a  vesting  for  the  purpose  of  that 
Act,  but  when  you  get  structures  of  this  kind 
there  is  nothing  in  that  Act  which  takes  away  the 
liability  to  be  toxed  merely  because  of  the  limited' 
interest  which  there  is  in  it.  The  plaintiffs  have 
an  exclusive  possession  of  these  conveniences. 
They  referred  to 

Metropolitan  RaHway  Company  v.  Fowler^  69  L.  T. 
Bep.  890 ;  (1893)  A.  C.  416 ; 

Metropolis  Streets  Improvement  Aot  1877,  s.  24. 
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We  submit  that  the  plaintiffs  have  full  and  exclu- 
sive right  to  possession  of  these  places  as  long  as 
they  chose  to  maintain  them,  and,  having  that 
exclusive  right,  it  is  sufficient  to  give  them  an 
interest  in  the  land  which  can  be  charged  with 
land  tax. 

Domekwerts,  K.C.  in  reply. 

Wbight,  J.— The  Land  Tax  Act  of  1797  pro- 
vides as  far  as  is  material  for  present  purposes 
that  tenements  or  hereditaments  had  or  held  by 
persons  should  be  liable  to  be  assessed  to  the 
land  tax,  and  the  real  question  is  whether  the  cor- 
poration of  Westminster  have  or  hold  these  con- 
veniences as  hereditaments  within  the  meaning 
of  that  enactment.    It  seems  to  me  tolerably 
plain  that  the  enactments  in  the  Land  TdX  Act, 
where  it  speaks  of  having  or  holding  tenements 
or  hereditaments,  is  using    that  language  with 
reference  to  ordinary  unqualified  rights  of  pro- 
perty, and   the  question  is  whether  a  restricted 
qualified  property  which  the  sanitary  authority  has 
in  places  like  this  can  properly  be  brought  within 
the  words  of  the  Land  Tax  Act.    The  nature  of 
the  right    which    they  have    is,    I    think,  best 
described  in  the  language  of  Lord  Hersohell  or 
Lord  Halsbury  in  the  case  of  Tunbridge  Wells 
Corporation  v.  Baird  (74  L.  T.  Rep.  385  ;  (1896) 
A.  0.  434).      Taking  Lord  HerschelPs  words,  he 
says  :  "  It  seems  to  me  that  the  vesting  of  the 
street  vests  in  the  urban  authority  such  property 
and  such  property  only  as  is  necessary  for  the 
control,  protection,  and  maintenance  of  the  street 
as  a  highway  for  public  use."    Here,  of  course, 
the  vesting  under  the  Public  Health  (London) 
Act  1891  is  a  little  different  from  that,  because 
it  is  a  vesting  for  the  purpose  of  constructing  and 
maintaining  these  conveniences;  but    the  prin- 
ciple is  the  same.    Then  in  the  case  of  Braaford 
V.  Mayor  of  Eastbourne  (74  L.  T.  Rep.  762 ;  (1896) 
2  Q.  B.  205)  Lord  Russell  used  similar  language : 
**  It  has  been  clearly  held  that  the  vesting  is  not 
a  giving  of  the  property  in  the  sewer  and  in  the 
sou  surrounding  it  to   the  local  authority,  but 
giving  such  ownership  and  such  rights  only  as 
are  necessary  for  the  purpose  of  carrying  out  the 
duties  of  a  local  auuionty  with  regara  to  the 
subject-matter."    Prima  facie  it  seems  to  me  that 
the  corporation  when  they  appropriate  a  piece  of 
land   under    one    of  their  streets   for   a   pur- 
pose  of  this  kind  do   not   acquire  under  the 
Public  Health  Act  of  1891,  or  under  any  other 
statute   by   which   they  are  authorised  to  do 
these  worxs,  anything  equivalent   to  a  general 
property.      They  acquire   only    such  an  inter- 
est  as  is   necessary   for  the   purpose    of   dis- 
charging their  public    duty.     Then  comes  the 
question,  which  is  one  of  some  difficulty  when 
they  actually  construct  a  permanent  building  of 
this  kind  on  or  under  the  street^  whether  or  not 
that  ought  to  be  regarded  as  a  tenement   or 
hereditament  had  or  held  by  them.    It  seems  to 
me  no  distinction  can  be  drawn  merely  because  a 
structure  is  more  or  less  permanent;  the  con- 
struction of  the  structure  is  permitted  to  the 
authority  simply  for  the  purpose  of  and  in  dis- 
charge of  their  sanitary  duties,  and  I  cannot 
think  these  ought  to  be  regarded  as  any  more 
than  what  I  may  call  a  personal  property  of  thein 
merely  because  it  is  permanent  or  a  certain  thick- 
ness, or  peculiar  in  construction.    The  principle 
is  that  they  are  allowed  to  put  it  down  only  for 
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limited  pnrpoeee,  and  thej  are  not  owners  in  the 
ordinary  senae.  In  the  case  of  Metropolitan  BaU- 
way  V.  Fowler  (69  L.  T.  Rep.  390 ;  (1893)  A.  0. 
4fl6)  the  facts  were  entirely  different,  as  hais  been 
pointed  oat.  There  there  was  the  permanent 
appropriation  of  the  soil  for  the  purposes  of  the 
railway,  and  I  do  not  think  there  is  anything  in 
the  language  of  the  noble  Lords  who  gave  judg- 
ment in  that  case  which  would  in  any  way  warrant 
me  in  holding  that  they  would  take  the  same  view 
in  respect  to  the  entirely  limited  ownership  of  the 
sanitary  authority  in  that  which  is  merely  the  soil 
of  the  streets.  Mr.  Danokwerts-  has  pointed  out, 
I  think,  the  whole  of  these  conyenienoes,  or 
certainly  the  ^ater  part  of  them,  are  in  made 
ffround — that  is  to  say,  in  soil  which  is  put  there 
by  the  council  merely  in  exercise  of  its  duties  or 
its  powers  in  making  up  the  level  of  the  street— 
and  therefore  it  seems  to  me  it  is  reasonable  to 
consider  whatever  occupies  a  part  of  that  which 
is  put  there  merely  for  the  purpose  of  a  street 
ought  to  be  regarded  and  held  on  a  similar  title 
to  the  street  itoelf ,  with  one  addition  no  doubt, 
for  it  is  also  held  here  under  the  title  of  the 
Public  Health  Act  1891  as  a  public  convenience. 
It  certainly  is  not  immaterial  to  my  mind  to  con* 
aider  that  there  seems  to  be  no  precedent  whatever 
for  assessing  streets  or  conveniences  of  this  kind 
or  anything  of  this  nature  to  the  land  tax ; 
indeea,  I  think  it  has  been  actually  held  that 
sewers  made  by  public  authorities  are  not  assess- 
able to  land  tax.  My  impression  is  that  it  is  so. 
HowcTer,  if  I  am  wrong  m  that,  I  see  great  diffi- 
culties in  enforcing  this  assessment  on  the  other 
gpnound — namelv,  that  with  regard  to  the  land 
tax  some  of  this  land  had  Men  redeemed  or 
extinguished.  But  that  x>oint  does  not  appear  to 
be  raised  by  this  case. 

Judgment  for  the  plaintiffs. 

Solicitors:  Caprone,    Hitchine,    Brabant,    and 
Hitchins ;  S.  F,  Miller,  Vardon,  and  Miller, 


Tuetday,  Nov.  17, 1903. 

(Before  Kennedy  and  Darling.  JJ.) 

H0BB8  (pet.)  V.  MoRBY  (;^sp.).  (a) 

Mu/nidpal  corporation  —  Election  —  Office  of 
councillor — Diaqualification  of  nominated  candi- 
date — No  notice  of  diequaiiiication  given  to 
electors — "  Valid  nomination  ^^Bigkt  of  candi- 
date  with  minority  of  votes  to  claim  seal-^ 
Mwaicipal  Corporations  Act  1882  (45  <l^  46 
Vict,  c.  50),  88, 12  (1)  (c),  56  (2). 

At  an  election  for  the  office  of  councillor  for  a 
borough  txiDO  candidates  were  nominated.  The 
candidate  who  obtained  a  majority  of  votes 
at  the  election  and  who  was  aeclared  to  ha/oe 
been  duly  elected  was  both  at  the  time  of 
his  nomination  and  at  the  time  of  the 
election  disqualified  for  being  elected  a  coun- 
ciUor  by  reason  of  his  having  an  interest  in  a 
contract  unth  the  council.  The  candidate  who 
obtained  a  minority  of  votes  gave  notice  of  the 
disqu^ilification  to  the  mayor  after  the  nomina- 
tion and  to  the  returning  ojficer  after  the  poll 
and  before  the  declaration  thereof,  but  no  notice 
of  the  disqualification  was  given  to  the  electors. 

Held,  upon  a  case  stated  in  an  election  petition, 

(a)  Reported  by  W.  W.  Obr,  Esq.,  Barrister-tit-Law. 


that  the  nomination  of  the  disqualified  candidate 
was  not  an  invalia  nomination,  and  that, 
although  his  election  was  void,  the  candidate 
who  had  obtained  a  minority  of  votes  was  not 
enaUed  to  claim  the  seat. 

Special  case  stated  for  the  opinion  of  the  ooort 
under  sect.  93  (7)  of  the  Municipal  GorporatiQna 
Act  1882,  pursuant  to  an  order  of  Wright*  J.,, 
dated  the  27th  July  1903,  in  the  matter  of  an 
election  to  the  ofGLoe  of  oounoillor  for  the  north 
ward  of  the  borough  of  Newport,  Isle  of  Wight, 
and  of  a  petition. 

At  an  election  held  on  the  19th  June  1903  to 
fill  a  casual  vacancy  in  the  office  of  councillor  for 
the  north  word  of  the  boronsh  of  Newport  in 
the  Ide  of  Wight,  the  rsspondent  and  the  peti- 
tioner were  respectively  nominated  as  candioiates 
for  election  to  fill  the  office,  and  were  the  only 
I^ersons  nominated  as  candidates  for  election  to- 
the  office. 

The  rsspondent  obtained  a  majority  of  votes 
at  the  election,  and  was  declared  by  the  retumine 
officer  at  the  election  to  have  been  elected  to  fiS 
the  office  of  councillor  for  the  north  ward  of  the 
borough. 

The  respondent  was  at  the  time  of  his  nomination 
as  a  candidate  for  the  office  and  at  the  time  the 
election  was  held  a  partner  in  the  firm  of  H.  W. 
Morey  and  Sons,  ana  at  the  time  of  his  nomina- 
tion and  at  the  time  of  the  election  the  firm  waa 
a  party  to  a  contract  to  supply  goods  to  the- 
council  of  the  borough. 

The  respondent  was  at  the  time  of  his  nomina- 
tion and  at  the  time  of  the  election  disqualified 
by  sect.  12,  sub-sect.  1  (c),  of  the  Municipal  Cor- 
porations Act  1882  for  being  elected  and  for  being 
a  councillor  of  the  borough,  by  reason  of  his 
interest  as  a  partner  of  the  nrm  in  the  contract 

On  the  11th  June  1903,  after  the  respondent 
had  been  nominated  as  a  candidate  for  the  office 
and  before  any  poll  was  taken  at  the  election, 
notice  in  writing  was  given  by  the  petitioner  to 
the  mayor  of  the  l^rough  objecting  to  the 
nomination  of  the  respondent  as  a  candidate  for 
election  to  the  office  on  the  ground  of  the  dis- 
qualification, and  claiming  that  the  petitioner 
should  be  declared  elected  as  councillor  for  the 
ward  bv  reason  of  the  respondent  being  so  diB- 
qualifiea. 

Notice  in  writing  of  his  objection  and  claim  was 
also  given  by  the  petitioner  to  the  respondent  oa 
the  same  day ;  and  on  that  day  (the  11th  Jane) 
the  mayor  gave  his  decision  upon  the  petitioner*s 
objection  to  the  effect  that  he  determined  upon 
the  objection  lodged  by  the  petitioner  against  the 
nomination  of  the  respondent  on  the  ground  that 
he  was  a  person  interested  in  a  contract  and  was 
thereby  disqualified  to  be  nominated  as  a  candidate 
for  the   election,   that    he   as  mayor  could  not 
adjudicate  on  such  objection  so  reused,  and  that 
he  determined  the  nomination  to  be  valid  in 
form. 

On  the  19th  June,  after  the  dose  of  the  poll  at 
the  election  and  before  the  returning  officer 
declared  the  result  of  the  election,  the  petitioner 
delivered  to  the  returning  officer  a  notice  in 
writing  whereby  the  petitioner  objected  to  the 
declaration  of  election  of  the  respondent  as  a 
councillor  for  the  ward,  and  whereby  the  petitioner 
claimed  to  be  declared  elected  to  the  offi(«  on  the 
ground  of  the  respondent  being  disqaaiified  ua 
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^«f oreaaid  for  nominatioii  for  and  eleotion  to  the 
office. 

On  the  8th  July  1908  the  petitioner  presented 
a  petition  to  the  oonrt  against  the  eleotion  of  the 
respondent  to  the  office. 

In  his  petition  the  petitioner  prayed  that  it 
might  he  determined  tnat  he  was  duly  elected  to 
the  office. 

On  the  25th  Jnl^  1903  the  followinff  notice  was 
.  given  by  the  solicitors  acting  on  b^ialf  of  the 
respondent  to  the  solidtors  seting  for  the  peti- 
tioner: 

HobU  ▼.  Jtfof«y.  ^  Newport,  LW.  (North  Ward), 
Bleotioii  Petition. — Please  take  notioA  that  the  respon- 
dent does  not  intend  to  oontest  the  allegation  in  para- 
.  graph  3  of  the  petition  that  he  was  at  the  time  df  his 
nomination  and  eleoticn  disqualified  by  his  interest  in  a 
eontraot  with  th»  boroogh  odnnoil.  He  does  not,  how- 
erer,  admit  that  the  petitioner  wes  the  only  person  dnly 
nominated,  or  that  no  other  person  was  yalidly  nominated, 

•  or  that  the  petitioner  was  to  be  deemed  to  be  elected 
as  alleged  in  paragraph  4,  and  will  contest  the  peti- 
tioner's right  to  claim  the  seat.  We  do  not  therefore 
propoee  to  giTe  notice  that  the  respondent  does  not 
intend  to  oppeee  the  petition.  As  there  are  no  facts  in 
dispnte,  we  agree  that  the  case  raised  by  the  petition 
can  be  moet  conTcniently  disposed  of  in  the  form  of  a 
special  case  for  the  decdsion  of  the  High  Gonrt.  The 
respondent  does  not  admit  that  the  contract  in  question 
in  still  in  existence,  bnt  yon  will  no  doubt  agree  that 
this  point  does  not  arise  on  the  petition. 

The  questions  for  the  opinion  of  the  court  were : 
*(1)  Was  the  election  of  the  respondent  to  the 
office  of  councillor  for  the  said  ward  invalid  P 
(2)  Is  the  petitioner  to  be  deemed  to  be  elected  to 
the  office  of  councillor  for  the  said  ward  If 

It  was  conceded  by  counsel  for  the  respondent 
during  the  argument  that  the  Section  of  the 
respondent  was  yoid,  and  that  therefore  the  first 
-question  should  be  answered  in  the  affirmative. 
The  only  question  arffued  was  as  to  whether  the 
petitioner  was  entitled  to  be  declared  elected  to 
he  office. 

The  Municipal  Corporations  Act  1882  (45  &  46 
Yiot.  a  50)  proTides : 

Sect.  12  (1).  A  person  shall  be  disqualified  for  being 
sleeted  and  for  being  a  councillor,  if  and  while  he 
.  .  .  (c)  Has  directly  or  indireotly,  by  himsdf  or 
his  partosr,  any  share  or  interest  in  sny  contract  or 

•  SBsploymeBt  with,  by,  or  on  behalf  of  the  council. 

Beotb  50  to  58  deal  with  the  election  of  coun- 
■^ilknPR. 

Scot  56  (1).  If  the  number  of  valid  nominations 
szosads  that  of  the  Tacaades,  the  councillors  shall  be 
slsoted  from  among  the  persons  nominated.  (2)  If  the 
mmber  of  valid  nominations  is  tiie  same  as  tiiat  of  the 
Taeaaciss,  the  oereons  nominated  shall  be  dsemed  to  be 
risetsd.  (8)  If  the  number  of  valid  nominations  is  less 
than  that  of  the  vacaneiee,  the  persons  n<miiaatsd  shsU  be 
ossmsd  to  be  elected.    ... 

jB.  C.  Olen  for  the  petitioner.-*The  only  ques- 
-tioii  BOW  is  whether  the  petitioner  is  enntled  to 
1w  dsotand  to  have  been  sisoted.  The  rssi>ondent 
warn  disqualified  both  at  the  time  of  nomination 
and  at  tne  time  of  election.  If  he  was  disqualified 
Hot  being  elected,  then  he  was  also  disqualified 
for  being  nominated,  as  disqualification  for  election 
is  equivalent  to  diaqualification  for  nomination. 
Am  Ob  was  disqualified  for  nomination,  his  nosri- 
siatioB  was  net  a  **  valid  *'  nomiostioii  within  the  ! 
meaning  of  sect.  56,  and  therefore,  as  there  was 
-only  one  **  talid  *'  nomination — ^namely,  the  nomi- 


nation of  the  petitioner — and  only  one  vacancy,  by 
sect  56,  sub-sect.  2,  the  petitioner  was  to  be  deemed 
to  be  elected,  and  ought  to  have  been  declared  by 
the  returning  officer  to  be  elected.  Apart  from 
that,  by  sect.  87  (I)  (c^  the  election  may  be  qaes- 
tioned  by  election  petition  on  the  ground  that 
the  respondent  at  the  time  of  election  was  dis- 
qualified, and  by  sect.  93  (4)  the  election  coui*t 
has  power  to  determine  whether  the  person  whose 
electioQ  is  questioned  was  duly  elected,  or  whether 
the  election  was  void.  The  only  candidate  who 
had  any  valid  votes  given  to  him  was  tbe  peti- 
tioner, as  the  votes  given  to  the  respondent  were 
invalid  and  were  in  fact  thrown  away,  as  he  was 
disqualified  for  bt-ing  elected  and  for  being  a 
councillor  by  sect.  12  (I)  (c).  Drinkwater  v. 
Decikin  (30  L.  T.  Bep.  832 ;  L.  Bep.  9  0.  P.  626) 
was  a  case  of  a  Parliamentary  election  and  not 
a  municipal  election,  and  this  Act  differentiates 
the  case  of  a  municipal  election  from  the  case  of 
a  Parliamentary  election.  [Kennedy,  J.  referred 
to  Bex  V.  HatokinB  (10  East,  211)  and  Claridge  v. 
Evelyn  (5  B.  &  A.  81),  to  the  effect  that  votes 

given  for  a  dis({ualified  candidate,  after  notice  of 
is  disquslification,  are  to  be  considered  the  same 
as  if  they  had  not  been  given.]  In  Harford  v. 
Lytukev  (80  L.  T.  Bep.  417 ;  (1899)  1  Q.  B.  852) 
it  was  held  by  Wright*  J.  tiiat  a  person  who  was 
^squalified  for  eleotion  was  also  disqualified  for 
nomination.  Here  the  disqualification  went  to 
the  very  root  of  the  capacity  of  the  respondent 
either  to  be  nominated  or  to  be  elected,  and  the 
petitioner  was  the  only  candidate  validly  nomi- 
nated. 

Corns  Qrant  for  the  respondent. — The  general 
principle  is  that  no  person  is  entitled  to  be 
elected  unless  he  has  a  majority  of  lawful  votes, 
and  the  onJv  exceptions  to  this  seem  to  be  these 
two— namefy,  where,  as  in  the  case  of  BerMford' 
Hope  V.  Laiy  Sandhurst  (61  L.  T  Bep.  150 ;  23 
Q.  B.  Div.  79),  a  person  is  disqualified  oj  status, 
or  where  the  disqualification  Ib  so  notorious  that 
it  must  be  taken  that  the  electors  knew  of  it,  in 
which  case  the  votes  are  thrown  away;  and, 
secondlv,  where  notice  of  the  disqualification  is 

Siven  07  the  other  candidate  to  the  electors 
uring  the  election,  in  which  case,  after  notice  of 
the  disqualification  has  been  brought  home  to  the 
electors,  any  electors  who  vote  for  the  disqualified 
candidate  after  such  notice  are  to  be  deemed  to 
be  acting  perversely,  and  the  votes  given  by  them 
are  thrown  away.  These  are  the  two  exceptions 
to  the  general  principle,  where  the  disqualifica- 
tion is  one  of  status,  as  in  the  case  of  a  woman 
being  nominated,  or  where  notice  of  the  disquali- 
fication is  given  to  the  electors ;  and,  put  in 
another  form,  a  person  who  is  dis(jQalified  in 
these  ways  can  in  no  case  be  a  candidate  or  be 
validly  nominated.  IKennbdt,  J.— In Priichard 
V.  Mayor  of  Banffor  (58  L.  T.  Bep.  502,  at  p.  506  ; 
13  App.  Gm.  241,  at  p.  252)  Lord  Watson  says : 
"If  no  okuection  is  madei  or  if  objeotionr  are 
stated  and  repelled  by  tne  mayor,  thM  the 
nomination  becomes  a  valid  nomination.  .  .  ."J 
It  is  conceded  that  the  petitioner  may  have  a  new 
election,  but  he  cannot  claim  the  seat  unless  he 
can  prove  that  he  was  elected  by  a  majority  of 
lawful  votes.  The  two  points  the  respondent 
has  to  meet  are  these  :  fi>rst^  it  is  said  that  no  one 
who  is  disqualified  can  be  validly  nominated. 
That  point  is  answered  b^  the  case  of  Prt^c^ord 
V.   Mayor  of  Bangor  (vht  §upJ).    Secondly,  it  is 
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said  that,  bj  reason  of  the  disqualifioaiion,  the 
votes  given  for  the  respondent  were  thrown  away, 
and  that  the  petitioner  is  entitled  to  the  seat. 
That  is  answered  by  the  f  aot  that  no  notice  of  the 
disqualification  was  given  to  the  electors,  and, 
unless  such  a  notice  was  given  or  it  was  notorious 
that  a  candidate  was  incapable  of  being  elected, 
a  candidate  who  gets  a  minority  of  votes  cannot 
claim  the  seat. 

B,  C.  Glen  in  reply. 

Kbnnedt,  J. — In  this  case  the  question  which 
has  been  argued  before  us  is  the  question  whether 
the  petitioner  is  to  be  deemed  to  be  elected  to 
the  office.    No  question  has  been  argued  before  us 
as  to  the  disqualification  of  the  respondent,  as  it 
was   admitted  by  the  respondent  that  he  was  a 
disqualified  person,  a  person  who,  under  sect.  12, 
sub*  sect.  1  (c),  of  the  Municipal  Corporations  Act 
1882  could  not  be  elected  or  be  a  councillor,  by 
reason  of  his   having  an  interest  in  a  contract 
with  the  council.    The  claim  of  the  petitioner  is 
that,  by   reason    of  the    disqualification  of  his 
opponent,  he  is  entitled — there  being   only  two 
candidates — to  be  declared  to  have  ^n  elected, 
inasmuch  as  the  nomination  of  his  opponent  was 
not  a  valid  nomination,  and  there  was  thus  only 
one  "  valid  nomination.*'    It  is  said  that  the  dis- 
qualification which  prevented  the  respondent  from 
being  elected  a  councillor  or  from  being  a  coun- 
cillor is  a  disqualification  which  also  disqualified 
him  for  being  nominated,  and  thtit  therefore  by 
sect.  56,  sub-sect.  2,  of  the  Act,  there  being  only 
one  valid  nomination — namely,  that  of  the  peti- 
tioner— for  the  one  seat,  the  petitioner  ought  to 
be  entitled  to  be  elected.    I  cannot  assent  to  that 
view.    I  think  on  the  authorities,  and  I  think  also 
on  the  fair  construction  of  the  statute,  that  what 
was  intended  by  sect.  56  in  using  in  its  various 
sub- sections  the  term  "  valid  nomination"  wa.s  that 
which  was  expressed  by  Lord  Watson  in  Pritchard 
V.  Mayor  of  Bangor  {ufn  aup.).    In  that  judgment, 
which  was  also  the  case  of  a  municipal  election, 
the  question  as  to  the  mayor's  duties  and  rights 
with  regard  to  receiving  nominations  and  deter- 
mining which  of    those  nominations  should  be 
treated  for  the  purposes  of  municipal  action  as 
"valid  nominations"  was  considei'ed  and  dealt 
with ;  and  in  the  course  of  that  judgment  Lord 
Watson  says  (13  App.  Gas.,  at  p.  252j :  *'  If  no 
objection  is  made,  or  if  objections  are  stated  and 
repelled  by   the    mayor,    then    the   nomination 
becomes  a  valid  nomination."    In  other  words,  a 
*'  valid  nomination  "  includes  a  nomination  which 
is  good  in  form  and  good  on  the  face  of  it,  although 
it  is  the  nomination  of  a  person  who  is  in  fact 
disqualified.    If  that  is  so,  then  the  election  pro- 
ceeds, and  votes  are  given,  and,  as  pointed  out  by 
Wright,  J.  in  Harford  v.  Lynshey  {ubi  «up.),  the 
matter  is  then  not  simply  one  between  the  parties, 
but  is  of  public  concern,  and  the  only  way  it  can 
be  objected  to  is  by  petition  in  court;  but  we 
have  no  power  in  such  a  case,  either  as  to  muni- 
cipal or  Parliamentary  elections,  to  disregard  the 
consequence  of  the  election  and  the  votes  given 
to   a  candidate 'who  may    be    disqualified,  and 
declare  a  man  who  hjas  got  a  minority  of  votes  to 
be  elected.    Then  it  is  said  that  there  are  cases 
in  which  you  may  disregard  votes  given  for  a  dis- 
qualified candidate.    I  agree,  as  m  the  case  of 
Beresford-Hope  v.  Lady  Sandhurst  {uhi  sup.).    If 
there  is  a  person  nominated  who  is  manifestly 


incapable  of  being  elected,  then  the  votes  given: 
may  be  treated  as  thrown  away.  There  is  also 
the  case  where  the  person  elected  must  be  taken 
to  have  been  known  to  be  disqualified,  as,  for 
instance,  if  the  nomination  paper  purported  to 
nominate  a  woman,  in  which  case  "  there  can  be 
no  doubt  that  it  ought  to  be  rejected,"  as  said  by 
Wright,  J.  in  Harford  v.  Lynskey  (ubi  «up.).  Bat 
sabject  to  that,  where  we  have  a  disqualification 
such  as  existo  in  the  present  case,  a  dieqaalifica- 
tion  which  is  not  on  the  face  of  the  nomination 
paper  and  which  is  not  known  to  the  eleotors, 
then  the  votes  given  to  the  candidate  so  disqua- 
lified cannot  be  treated  as  thrown  away ;  and  in 
such  case  no  claim  to  the  seat  could  be  success- 
f  uUy  made  by  a  candidate  who  received  a  minority 
of  votes.  I  think  that  is  the  true  view  of  the 
case,  and  is  in  accordance  witii  the  law  both  in 
ParUamentery  and  municipal  elections ;  and  as  in 
this  case  the  petitioner  gave  no  notice  to  the 
electors,  under  these  circumstances  he  cannot  be 
treated  as  a  person  who  can  claim  the  seat.  All 
that  can  be  said  is  that  the  election  of  the 
respondent  must  be  declared  void. 

Dabliko,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  case  is  concluded  by  the 
case  of  Pritchard  v.  Mayor  of  Bangor  (ubi  tup.), 
and  particularly  by  the  judgment  of  Lord  Watson 
in  tnat  case.  Judgment  a^ceordingly. 

Solicitors  for  the  petitioner,  Sole,  Turner,  and 
Knight, 

Solicitors  for  the  respondent.  Ley,  Lake,  and 
Ley,  for  Richard  B.  Pittis,  Newport*  Isle  of 
Wight 


Tvssday,  Dec,  8, 1903. 

(Before  Lord  Alvebstonb,  G.J.,  Lawbangb  and 

Kennedy,  JJ.) 

Habdwick  (app.)  v.  Lane  (reap.),  (a) 

Gaming — Lottery  —  Sweepstakes  —  Publican  ar^ 
ranging  lottery  in  his  public-house — Profit  io 
publican — Offence — Gaming  Act  1802  (42  Geo.  3, 
c.  119),  s,  2. 

A  publican  arranged  at  hie  beerhouse  a  siceep- 
stakes  on  a  coming  horse  race.  There  were  sixty^ 
one  entries,  each  person  paying  6i2.  to  the 
publican.  Three  prizes  of  15s.,  10s.,  aihd  bs, 
respectively,  were  offered  by  the  publican  on  the 
result  of  the  race ;  and  one  of  the  conditions  of 
the  sweepstakes  was  that  the  person  who  won  the 
first  prize  should  pay  the  publican  at  the  beer- 
house for  two  gallons  of  beer  to  be  consumed  in 
his  hoTMC,  the  person  who  won  the  second  prise 
should  pay  for  one  gallon,  and  the  person  who 
won  the  third  prize  should  pay  for  two  qiAarts  o/ 
beer.  The  winners  of  the  prizes  were  ascer- 
tainsd  by  a  drawing  at  the  beerhouse,  and  the 
prizes  were  given  by  the  publican  to  the  winnen, 
less  the  price  of  the  beer  which  was  deducted  by 
him  from  the  prizes. 

Held,  that  the  ^sweepstakes  was  an  illegal  lottery 
under  tfect.  2  of  the  Gaming  Act  1S02,  and. that 
the  publican  ought  to  be  convicted  under  that 
section. 

Case  steted  by  justices  of  the  peace  for  the 
,  Upton-on-Sevem  petty  sessional  division  of  the 
;  county  of  Worcester. 

(a)  Reported  \)y  W.  W.  Obb,  Eaq.,  B»rriMer-«t-LftW. 
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At  a  oourfc  held  at  Upton-on-Seyem  on  the  7th 
May  1908,  an  information  preferred  by  the  appel- 
lant Hard  wick,  an  inspector  in  the  Worcestershire 
police  force,  against  the  respondent  Albert  Lane, 
oeerhonse- keeper,  of  the  Horse  and  Groom  public- 
hoase,  was  heard  before  the  justices. 

The  information  alleged  that  the  respondent 
on  the  27th  Mavch  1903  unlawfully  and  know- 
ingly did  saffer  to  be  exercised,  k«^pt  open,  and 
exposed  to  be  played  and  drawn  by  numbers  aud 
figares  and  by  other  contrivances  a  certain  lottery 
usually  called  a  sweepstakes  not  then  authorised  by 
Parliament — to  wit,  a  lottery  for  money  prizes  in 
respect  of  horses  who  would  win  or  ran  second  or 
third  to  the  wluner  in  a  certain  steeplechase — in 
his  house,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

The  facts  as  proved  on  behalf  of  the  appellant, 
or  admitted  by  the  respondent,  were  as  follows  : — 
TLe  respondent  arranged  at  his  beerhouse,  on 
the  24th  March  1903  and  three  following  days, 
for  a  sweepstakes  to  be  held  in  connection  with 
the  Grand  National  Steeplechase,  which  took 
place  on  the  27th  March  1903.  There  were 
sixty-one  entries  for  the  sweepstakes,  and  each 
person  who  entered  for  the  same  paid  sixpence  to 
the  respondent  at  his  beerhouse.  There  were 
three  prizes  offered  by  the  respondent  dependent 
on  the  result  of  the  steeplechase — namely,  a  first 
prize  of  15s.,  a  second  prize  of  108.,  and  a  third 
prize  of  5s.  One  of  the  conditions  of  the  sweep- 
stakes  was  that  the  person  who  won  the  first  prize 
was  to  pay  the  respondent  for  two  gallons  of  beer 
to  be  consumed  in  his  house;  that  the  winner  of 
the  second  prize  was  to  pay  for  one  gaUon,  and 
the  winner  of  the  third  prize  was  to  pay  for  two 
quarts. 

The  names  of  the  various  persons  who  entered 
for  the  sweepstakes  were  put  down  in  a  list,  with 
numbers  opposite  to  their  names,  and,  after  the 
winners  had  been  ascertained  by  a  drawing 
which  took  place  at  the  respondent's  beerhouse, 
the  prizes  of  150.,  10«.,  and  5«.  were  paid  respec- 
tively to  the  winners  thereof  by  the  respondent, 
less  the  price  of  two  gallons,  one  gallon,  and  two 
quarts  of  beer  respectively  as  before  mentioned, 
the  price  of  the  beer  being  deducted  by  the 
xespondent  from  the  prizes. 

Ic  was  contended  on  behalf  of  the  respondent 
that  the  respondent  had  not  committed  any 
criminal  offence,  as  it  had  never  been  held  that  a 
sweepstakes  was  an  illegal  lottery. 

It  was  submitted  on  behalf  of  the  appellant 
that  a  sweepstakes  was  a  lottery  within  the 
meaning  of  sect  2  of  the  Gamiog  Act  1802  (42 
Geo.  3,  c.  119),  whereby  every  person  offending 
against  that  section  was  to  be  deemed  a  rogue 
and  vagabond  and  punishable  accordingly,  and 
that  the  respondent  could  be  convicted  summarily 
because  by  the  Vagrancy  Act  1824  (5  Geo.  4, 
o.  83),  s.  21,  it  was  enacted  that  wherever  by  any 
Act  of  Parliament  then  in  force  any  person  was 
directed  to  be  punished  as  a  rogue  and  vagabond 
for  any  offence  specified  in  such  Act  aud  not 
provided  for  by  the  Vagrancy  Act  1824,  such 
person  should  be  punished  under  the  provisions 
of  the  Vagrancy  Act  1824,  and  the  appellant 
relied  on  the  case  of  Taylor  v.  Smetten  (11  Q.  B. 
Div.  207)  as  showing  that  a  person  holding  a 
lottery  could  ba  convicted  summarily  as  a  rogue 
and  vagabond.  He  aleo  relied  on  the  dictum  of 
Lord  Kussell»  G.J.  in  the  ca^e  of  Beg.  v.  Hobba 


(79  L.  T.  Rep ,  at  p.  163 ;  (1898)  2  Q.  B.,  at  pp.  655- 
and  657)  in  support  of  his  contention  that  a 
sweepstakes  was  an  illegal  lottery. 

On.  the  part  of  the  respondent  it  was  contended : 
(1)  That  the  case  of  Meg.  v.  Hobba  (ubi  aup.) 
had  decided  that  a  sweepstakes  was  not  an  offence 
under  the  Betting  Act  1853 ;  (2)  that  the  holding 
of  a  sweepstakes  did  not  comn  within  the  pro- 
vibiouN  of  the  Gaming  Act  1802  (42  Greo.  3, 
c.  119) ;  (3)  that,  it  being  admitted  by  the  prose- 
cution that  the  information  and  summons  were 
laid  under  the  Gaming  Act  of  1802,  no  conviction 
could  ensue  on  this  summons ;  (4)  that  the  Court 
for  down  Gases  Reserved,  in  the  case  of  Reg. 
V.  Hobba  {ubi  sup.),  did  not  hold  that  a  sweep- 
stakes was  an  illegal  lottery,  but  expressed  an 
opinion,  by  way  of  obiter  diciumf  that  it  was  a 
lottery,  without  expressing  any  opinion  as  to  the 
question  under  which  or  any  Act  such  lottery 
could  be  considered  a  criminal  offence. 

After  hearine  the  evidence  and  the  arguments 
on  behalf  of  Uie  appellant  and  the  respondent, 
the  justices  were  in  doubt  whether  a  sweepstakes 
was  an  illegal  lottery  punishable  on  summary 
conviction,  and  they  thought  it  safer  to  dismiss 
the  summons,  and  to  state  a  case  for  the  opinion 
of  the  court. 

The  question  of  law  for  the  opinion  of  the  court- 
was  whether  a  sweepstakes  is  an  illegal  lottery, 
punishable  on  summary  conviction,  and  whether 
the  respondent  ought  to  have  been  convicted. 

The  Gaming  Act  1802  (42  Geo.  3,  c.  119) 
provides : 

Seot.  2.  No  person  or  persons  whatsoever  shall 
pnblioly  or  privately  keep  any  office  or  plaoe  to  exoercise, 
keep  open,  show,  or  expose  to  be  played,  drawn,  or 
thrown  at  or  in,  either  by  dioe,  lots,  oards,  balls,  or  by 
numbers  or  figures,  or  by  any  other  way,  contrivanoe,  or 
device  whatsoever,  any  game  or  lottery  called  a  little 
goe,  or  auy  other  lottery  whatsoever  not  authorised  by 
Parliament,  or  shall  knowingly  suffer  to  be  exercised, 
kept  open,  bhown,  or  expoeed  to  be  played,  drawn,  or 
thrown  at  or  in,  either  by  dice,  lots,  caran,  balls,  or  by 
numbers  or  figures,  or  by  any  other  way,  contrivance,  or 
devioe  whatsoever,  any  snoh  game  or  lottery,  in  his  or 
her  hoQse,  room,  or  place,  npon  pain  of  forfeiting,  for 
every  soon  offence,  the  snm  of  five  hnndred  pounds,  to- 
be  recovered  in  the  Court  of  Exchequer,  at  the  suit  of 
His  Majesty's  Attorney*  General,  and  to  be  to  the  use  of 
His  Aitijesty,  his  heirs  and  successors  ;  and  every  person, 
so  offending  shall  be  deemed  a  rogue  and  vagabond 
within  the  true  intent  and  mesning  of  an  Act  parsed  in 
the  seventeenth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Second,  intituled  "  An  Act  to  amend 
and  make  more  effectual  the  laws  relating  to  rogues, 
vagabonds,  and  other  idle  and  disorderly  persons,  and  to 
houses  of  correction,"  and  shall  be  punishable  as  such 
rogue  and  vi^^bond  accordingly. 

Avory,  K.G.  (Stutfield  with  him)  for  the  appel- 
lant.— The  magistrates  were  wrong  in  refusing  to 
convict  the  respondent.  There  are  two  questions 
in  the  case — first,  whether  a  sweepstakes  carried 
out  in  a  public- house  such  as  this  was  is  a  lottery ; 
and  secondly,  if  so,  whether  the  renpondeut  is 
liable  to  be  summarily  convicted.  On  the  first 
point  the  authorities  are  absolutely  aumr  to  show 
that  this  sweepstakes  was  an  illegal  lottery.  In 
Beg.  v.  Hobbs  (79  L.  T.  Rep.  160 ;  (ISI»8)  2  Q.  B. 
647)  it  was  not  necessary  to  decide  tU^  point 
whether  what  wa)  done  in  that  case  was  a  lottery, 
as  the  offence  ther^  -charged  wan  under  the 
Betting' Act  1853.    Th»  Oottrt  for  (Jrowu  Oasea 
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Keserred  held  that  there  was  no  off  enoe  oommitted 
under  the  Betting  Act,  but  Hawkins,  J.,  who 
reserved  the  question  for  the  court,  was  of  opinion 
that  the  sweepstakes  in  question,  which  was  an 
ordinary  Derby  sweepstakes,  held  by  a  licensed 
▼iotnaller  in  the  bar  of  his  publio-house,  was  a 
lottery,  and  Lord  Russell,  0. J.,  who  delivered  the 
judgment  of  the  court,  also  expressed  the  opinion 
that  it  was  a  lottery.  He  said  (79  L.  T.  Rep.,  at 
p.  163):  "I  am  not,  however,  to  be  understood 
to  say  that  this  conduct  does  not  create  a  criminal 
offence.  That  was  not  argued,  and  it  is  not 
necessary  to  consider  it ;  but,  in  my  opinion,  this 
was  a  lottery."  To  that  extent^  therofore,  that 
oase  shows  that  this  sweepstakes  was  a  lottery. 
The  definition  of  a  lottery  is  thus  given  by 
Hawkins,  J.  in  Taylor  v.  SmeHen  (11  Q.  B.  Div. 
^7,  at  p.  210):  "In  Webster's  Dictionary  a 
lottery  is  defined  to  be  a  '  distribution  of  prizes 
by  lot  or  chance,'  and  a  similar  definition  is  given 
in  Johnson;  such  definitions  are  in  our  opinion 
oorreot,  and  in  such  sense  we  think  the  word  is 
used  in  the  statute."  That  case  is  an  authority 
to  show  that  this  was  a  lotteiy.  8o  also  are  the 
eases  of  Jllportr,  Nutt  (5  L.  T.  Rep.  O.  S.  308; 
1  0.  B.  974),  (?a%  v.  Field  (9  Q.  B.  431),  and 
Mearing  v.  Hellinga  (15  L.  J.  168,  Ex. ;  14  M.  &  W. 
711),  which  were  cases  as  to  a  sweepstakes  on  a 
horse  race,  and  were  all  decided  in  civil  actions. 
In  the  two  former  there  was  a  special  plea  that 
the  transaction  was  an  illegal  lottery,  and  upon 
demurrer  it  was  held  to  be  so.  As  to  the  second 
pointy  it  is  equally  clear  that  the  conviction  for 
the  offence  may  be  a  summary  conviction.  [/.  B. 
Matthev)§,  for  the  respondent^  said  that  he  did 
not  intend  to  argue  the  second  question  as  to  the 
liability  of  the  respondent  to  be  oonvicted  sum- 
marily if  the  sweepstakes  were  an  illegal  lottery.] 
[He  was  stopped.] 

/.  B>  MatthewB  for  the  respondent. — The 
justices  were  right  in  dismissing  the  information. 
A  sweepstakes  on  a  hone  race  does  not  come 
within  sect.  2  as  a  lottery.  That  is  clear  when 
the  serious  consequences  of  a  conviction  under 
the  section  are  considered.  A  person  convicted 
•of  offending  against  the  section  is  to  be  deemed 
to  be  a  rogue  and  vagabond  within  the  meaning  of 
the  Act  17  Geo.  2,  c.  5  (the  Justices  Commitment 
Act  1743),  with  a  liability  to  three  months'  im- 
-prisonment  as  a  rogue  and  vagabond,  and  he  is 
also  deemed  to  be  chargeable  to  the  parish.  The 
<«8es  which  were  intended  to  come  within  the 
statutes  as  to  lotteries  are  those  cases  which  are 
•got  up  for  the  purpose  of  making  money  out  of 
the  matter,  and  it  is  submitted  that  a  transaction 
-at  this  kind  where  so  trivial  a  profit  was  made  will 
not  bring  a  case  within  the  Lottery  Acts.  PHe 
referred  to  the  previous  Lottery  Acts]  The 
-whole  mind  of  the  Legislature  in  these  various 
Lottery  Acts  was  dirMted  to  the  prevention  of 
lotteries  out  of  which  those  who  promoted  them 
were  making  large  sums  of  money.  The  first 
time  the  question  as  to  a  lottery  arose  with 
reeard  to  a  sweepstakes  was  in  the  case  of 
Auport  T.  Nutt  {vbi  sup.),  whieh  is  relied 
upon  for  the  appellant.  That  case  is  iU> 
authority  whatever  in  the  present  ease,  as  it 
was  decided  in  a  civil  action  and  on  a  demnrrsr 
to  tile  declaration,  so  that  it  merely  raised 
a  point  of  pleading.  There  155Z.  was  ^id  by 
the  subscribers,  and  only  1001.  was  paid  over 
to  the  winner,  so  that  there  was  nothing  to  show 


that  the  other  55L  did  not  go  to  the  person  who 
got  up  the  sweepstakes.  So,  in  MeaHng  v.  EeUiuM 
(uhi  tup.)  there  was  nothing  to  ^how  that  toe 
person  who  started  the  lottery  did  not  make  a 
considerable  sum  out  of  it.  A  mere  casual  profit 
such  as  was  made  in  the  present  case  u  not 
sufficient  to  bring  a  case  within  the  Act.  Again, 
the  information  is  bad  on  the  face  of  it  for 
duplicity,  as  it  charges  two  or  more  offences.  To 
keep  a  lottery  bv  numbers  and  figures  is  one 
offence,  and  to  keep  a  lottery  by  ot^ier  ooq- 
trivances  is  another  and  different  offence,  so  tbat 
two  distinct  offences  are  charged. 

Lord  Alyebstons,  O.J. — We  are  clearly  of 
opinion  that  upon  the  authorities  this  sweepstakes 
was  a  lottery  pure  and  Bimple  within  the  meaning 
of  the  section  and  nothing  eke.  If  it  did  not  so 
appear  upon  the  authorities,  we  should  so  lay  it 
down.  If  we  should  have  to  deal  with  this  qaes- 
tion  again,  I  should  have  no  doubt  tbat  the  in- 
ducement to  get  the  people  to  come  to  the  public- 
house  was  quite  bufficient,  apart  from  the  payment 
of  the  6d,  and  the  buying  of  the  beer,  to  mak» 
this  a  lottery.  Here  the  publican  had  a  benefit 
It  was  only  because  the  magistrates  had  a  doubt 
that  they  did  not  convict ;  but  I  think  that  they 
should  have  had  no  doubt  The  appeal  mo^ 
therefore  be  allowed,  and  the  case  must  go  back 
to  the  magistrates  to  convict. 

Lawbanob  J. — ^I  agree. 

Kbnnbdt  J. — I  agree. 

Appeal  aJlowed.    Caee  remitted  to  the  jusHcei 
to  convict. 

Solicitors  for  the  appellaut,  BlundeU,  Chrdon, 
and  Co.,  for  S.  Thomety,  Worcester. 

Solicitor  for  the  respondent,  Ernest  W.  Moore, 
Tewkesbury. 


Dec.  7  and  9, 1903. 

(Before  Lord  Alybbstonb,  O.J.,  Lawbancb 
and  Kbnbbdt,  JJ.) 

London  Countt  Oounoil  (apps.)  o.  Patbb 
▲ND  Oo.  LiMiTBD  (resps.).  (a) 

Weights  and  measures — Weighing  madUne-^Beum 
scale — Disc  affiaed  to  beam — Paper  baguniet' 
neath  seoop-^Acquieseenoe  by  eustomsr-^**  Faiss 
or  unjust "  scale  —  Weights  and  Measures  Ad 
1878  (41  S:  42  Viet.  o.  49),  s.  25. 

The  respondents^  who  foere  toholemde  tea  merehtmts, 
had  on  their  premises  in  use  for  weighing  tml 
tea  two  beam  scales,  one  of  which  had  a  tmoS 
meUd  disc  aUached  to  t^  arm  of  the  seals  oa 
which  the  scoop  for  the  tea  was  placed,  and  iks 
other  of  whicn  had  a  folded  paper  bag  plaesi 
underneath  the  scoop  in  whieh  the  tea  was  to  hs 
put,  the  weight  of  the  disc  being  Cfual  to  Uis 
weight  of  the  paper  bag  in  whieh  each  ^fnanHff 
of  the  tea  was  to  be  ptaced.  The  effect  was  Aat 
Me  attantity  of  tea  required  to  turn  ike  seslt 
with  the  weight  of  a  quarter  of  a  pound  in  iks 
opposite  pan  was  less  than  a  quarter  of  a  pound 
by  the  weight  of  the  disc  in  the  one  case  and  pf 
the  paper  bag  under  the  scoop  in  the  other  ease, 
ana  to  that  extent  the  scales  were  physicaUy  in- 
correct. The  tea  was  so  weighed  for  the  purpose  if 
chtaining  such  a  quantity  of  tea  as  wi£h  the  bag  or 
wrapper  wetUd  be  exactly  equal  to  a  quarter  if  a 
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wmnd.  The re$p<yndent$U8edthe8e scales f or iceigh' 
rug  out  iea  only  for  those  eusUymers  who  requested 
to  he  eupplied  vnth  the  tea  so  packed,  and  the 
etistomers  thsTneelves  supplied  the  p^per  bags  for 
(he  pwrpose  of  the  respondents  puttifng  up  the 
Ua  ^^^Lmftach  bagHiaving  mU  a  p^nfed 
notice  that  the  weight  of  the  paper  was  included. 
J%e  respoTidents  also  had  on  their  premises  other 
scales  /or  weighing  out  tea  which  were  correct 
and  just,  and  they  gave  directions  to  their  em' 
ployees  not  to  use  the  sccUes  with  the  disc  or 
paper  bag  attached  for  any  customer  other  than 
those  who  requested  to  be  so  supplied,  and  they 
acted  fairly  towards  their  evutomers,  giving  them 
what  they  asked  for. 

Upon  informations  under  sect.  25  of  the  Weights 
and  Measures  Act  1878  against  the  responcCents 
for  ueing  for  trade  scales  which  were  **  false  or 
Unjust "  : 

SM,  distinguishing  the  case  from  thai  of  a  mere 
temporary  adjustment  of  proper  scates  for  a 
particular  purpose  or  operation,  that,  as  the 
scales  as  kept  lyy  the  respondents  were  in  a  con- 
dition  in  which  they  would  not  accurately  and 
justly  weigh  that  which  was  put  in  to  be  weighed, 
they  were  ** false  or  unjust  "  within  the  meaning 
of  the  section  and  the  respondents  ought  to  be 
convicted,  and  that  the  request  of  the  customers 
to  have  the  tea  so  weighed  was  no  answer  to  the 
informations. 

Qjksm  stated  bj  a  metropolitan  polioe  magistrate. 

On  the  18th  Jan.  1903  the  respondente  appeared 
before  the  magistrate  at  the  Southwark  Polioe- 
ooort  to  answer  two  informations  which  had  been 
laid  against  them  on  behalf  of  the  appellants. 
The  &%t  information  charged  that  the  respon- 
dents on  the  24th  Nov.  1902,  at  Boss-street, 
Tooley-street,  in  the  metropoHtan  borough  of 
Bermondsey,  in  the  ooontj  of  London,  and  within 
the  metropolitan  polioe  district,  did  use  for  trade  a 
weighing  mstroment — ^to  wit,  a  beam  scale — which 
was  false  or  nnjnst^  contrary  to  sect.  25  of  the 
Weights  and  Measures  Act  1878  (that  is  to  saj, 
the  beam  scale  had  attached  thereto  a  metal  disc). 
The  second  information  charged  a  similar  offence 
at  the  same  time  and  place  in  respect  of  another 
beam  scale  which  had  a  paper  bi^^  placed  under 
the  goods  sooop  thereof.  These  two  informations 
irare  by  consent  heard  together,  and  at  the  hear- 
ing before  the  magistrate  the  following  facts  were 
proved  or  were  admitted : — 

The  respondents  carried  on  business  as  wholesale 

A  merehants  atpremises  in  Boss-street  aforesaid. 

On  the  24ith  sioY.  1902  an  inspector  of  weights 
and  measures  for  the  district  visited  the  pre- 
mtses  and  went  into  a  room  there  where  tea 
was  being  weighed,  and  found  in  that  room  two 
beam  scabs  wmch  were  in  use  for  weighing  out  tea. 

The  first  of  the  beam  scales  had  a  souul  metal 
Jiso  affixed  by  wire  to  the  arm  of  the  scale  on 
which  the  scoop  for  receiving  the  tea  was  placed, 
tlia  effect  being  that  the  quantity  of  tea  required 
to  torn  the  scale  with  the  weight  of  a  quarter 
of  a  pound  in  the  opposite  pan  was  less  than  a 
quarter  of  a  pound  by  the  weight  of  the  disc — 
that  is  to  say,  by  about  two  or  two  and  a  half 
jtreolims. 

The  weight  of  the  disc  was  as  nearly  as  mi^ht 
be  equivalent  to  the  weight  of  the  paper  bag  or 
wrapper  in  which  each  quantity  of  the  tea  was  to 
be  placed,  and  the  tea  was  so  weighed  out  for  the 


purpose  of  obtaining  upon  each  weighing  such  a 
quautity  of  tea  as  with  its  bag  or  wrapper  would 
weigh  exactly  a  Quarter  of  a  pound. 

The  second  of  the  beam  scales  had  a  folded 
paper  bag  placed  underneath  the  scoop  in  which 
the  tea  was  being  weighed.  This  bag  was  being 
used  for  the  same  purpose  and  with  the  same 
effect  as  the  disc  above  referred  to. 

The  respondents  weighed  out  tea  in  such  quan- 
tities as  aforesaid  only  for  those  customera  who 
were  retail  dealers  in  tea  and  who  requested  to  be 
supplied  with  it  so  packed.  Such  customere 
themselves  supplied  the  bags  or  wrappers  to  the 
respondents  for  thH  purpose  of  the  respondents 
putting  up  the  tea  in  them.  Each  of  such  baga 
or  wrappers  had  printed  upon  it  an  intimation 
that  the  weight  of  the  paper  was  included. 

At  the  time  of  the  inspector's  visit  other  scales 
in  the  same  condition  as  the  two  scales  the  sub- 
ject of  the  informations  were  being  used  at  the 
respondents'  premises  for  weighing  out  tea  for 
sucn  customera  as  aforesaid,  and  there  were  also 
in  use  a  number  of  scales  for  weighing  out  tea  in 
full  weights,  and  all  these  last- mentioned  scalea 
were  correct  and  just.  Directions  had  been  given 
by  the  respondents  to  their  employees,  who 
worked  under  proper  supervision,  not  to  use  scales 
with  a  metal  disc  or  paper  bag  to  weigh  out  tea 
for  any  customera  other  than  those  above 
referred  to.  The  respondents  did  not  sell  tea  by 
retail. 

The  beam  scales  in  question  in  the  condition 
above  referred  to  were  respectively  used  for  trade 
by  the  respondents  with  the  customers  above 
referred  to,  and  in  such  cases  were  respectively 
physically  incorrect  to  tiie  extent  and  in  the 
manner  above  described. 

The  respondents  acted  fairly  towards  their 
customera,  and  only  gave  them  what  they  asked 
for. 

The  appellants  contended  that  the  beam  scales 
were  respectively  falt-e  or  unjust  within  the  mean- 
ing of  sect.  25  of  the  Weightd  and  Measures  Act 
1878,  and  they  relied  upon  the  case  of  Lane  v. 
Bendall  (81  L.  T.  Bep.  445 ;  (1899)  2  Q.  B.  673). 

The  respondents  coutended  that  to  constitute  an 
offence  under  the  section  the  scale  must  be  false 
or  unjust  with  reference  to  the  trade  use  that  was 
in  fact  being  made  of  it,  and  they  relied  upon  the 
cases  of  Withall  ▼.  Francis  (42  J.  P.  612)  and 
Crick  y.  Theobald  (72  L.  T.  Bep.  807). 

But  for  the  fact  that  the  customers  had  re- 
quested the  respondents  to  supply  the  tea  in  such 
quantities  and  so  packed  as  aforesaid,  the  magis- 
trate would  have,  followed  the  case  of  Lane  y» 
RendaU  (ubi  sup,),  and  have  convicted  the  respon- 
dents, but  it  appeared  to  him  to  be  impossible  to 
say  that  the  beam  scales  were  fake  or  unjust  in 
the  face  of  such  request ;  the  cases  of  Withdll  v. 
Francis  (uhi  sup.)  and  Harris  v.  AUwood  (57  J.  P. 
7)  appeared  to  the  magistrate  to  establish  the 
contrary,  and  he  accordingly  decided  to  dismiss 
the  informations. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  upon  the  facts  above  stated  the 
magistrate  was  right  in  law  in  dismissing  the 
informations. 

The  Weights  and  Measures  Act  1878  (41  &  42 
Vict.  c.  49)  provides  : 

Seot.  25.  Every  person  who  uses  or  has  in  his  posses- 
sion for  use  for  trade  say   weight,   measure,   8oale»- 
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iMlanoe,  steelyard,  or  weighing  maohine  wbioh  is  false 
•or  nDJast  shsJl  be  liable  to  a  fine  not  exceeding  five 
ponnds,  or  in  the  ease  of  a  seoond  offence  ten  poanda, 
and  any  contraot,  bargain,  sale,  or  dealing  made  by  the 
same  shall  be  void,  and  the  weight,  maasnre,  soale, 
Iwlanoe,  or  steelyard  shall  be  liable  to  be  forfeited. 

Sect.  26.  Where  any  fraud  is  wilfnlly  committed  in 
the  nsing  of  any  weight,  measure,  scale,  balance,  steel- 
yard, or  weighing  machine,  the  person  committing  soch 
frand,  and  every  person  party  to  the  fraud,  shall  be 
liable  to  a  fine  not  exceeding  five  pounds,  or  in  the  cave 
•of  a  seoond  offence  ten  pounds,  and  the  weight, 
measure,  scale,  balance,  or  steelyard  shall  be  liable  to 
be  forfeited. 

Sect.  27.  A  person  shall  not  wilfully  or  knowingly 
make  or  sell,  or  cause  to  be  made  or  sold,  any  false  or 
unjust  weight,  measure,  scale,  balance,  steelyard,  or 
weighing  maohine.  Every  person  who  acts  in  oontra- 
▼ention  of  this  section  shall  be  liable  to  a  fine  not 
exceeding  ten  pounds,  or  in  the  case  of  a  seoond  offence 
fifty  pounds. 

Sect.  59.  Where  any  weight,  measure,  scale,  balance, 
steelyard,  or  weighing  machine  is  found  in  the  pos«easion 
of  any  person  carrying  on  trade  within  the  meaning  of 
Ihis  Act,  or  on  the  premises  of  any  person  which, 
whether  a  building  or  in  the  open  sir,  whether  open  or 
inclosed,  are  used  for  trade  within  the  meaning  of  this 
Act,  such  person  shall  be  deemed  for  the  purposes  of 
this  Act,  until  the  contrary  is  proved,  to  have  suoh 
weight,  measure,  scale,  balance,  steelyard,  or  weighing 
machine  in  his  possession  for  use  for  trade. 

Diekena,  K.C.  {Daldy  with  him)  for  the  appel- 
lants.— The  learned  magistrate  has  not  kept  in 
Ills  mind  the  broad  distinction  between  sect.  25 
•and  sect.  26.  In  sect.  25  the  element  of  fraud 
does  not  come  in  at  all,  bat  in  sect.  26  the  element 
^f  fraud  does  come  in,  and  sect.  59  says  that 
where  any  scale  is  found  in  the  possession  or  on 
the  premises  of  any  person  carrying  on  trade, 
such  person  shall  be  deemed,  until  the  contrary  is 
proved,  to  have  such  scale  in  his  possession  for 
use  for  trade.  It  is  submitted  that  under  sect.  25, 
under  which  this  information  was  laid,  when  we 
find  in  the  possession  of  a  person  who  is  carry- 
ing on  a  trade  such  as  this  a  scale  which  is  false 
in  fact,  then  the  offence  is  committed,  and  'the 
aoq^uiescence  of  the  customer  is  whoUj^  imma- 
terial. No  question  of  motive  or  of  prejudice  to 
the  customer  comes  in.  There  is  no  difference 
between  the  case  of  the  disc  fastened  to  the  scale 
-and  the  paper  bag  under  the  scoop.  "  False  " 
means  not  truly  adjusted ;  and  "  untrue  "  means 
inaoourate,  but  it  is  said  that  if  a  person  has  an 
unjust  balance,  yet,  if  it  carries  out  the  intention 
-of  the  purchaser,  it  cannot  be  said  that  suoh 
person  is  using  a  false  or  unjust  scale  within 
sect.  25.  The  answer  of  such  person  may  be  that 
he  only  uses  the  false  scale  for  a  particular  pur- 
pose ;  out  that  is  precisely  what  tne  Legislature 
intended  to  prevent.  The  person  must  not  have 
an  untrue  scale  in  his  possession  at  all  for  pur- 
poses of  trade,  and  it  is  no  answer  to  say  that  the 
scale  is  only  there  to  be  used  for  such  customers  as 
request  to  be  supplied  in  that  way.  If  it  is  there 
ior  use  in  trade  it  is  sufficient ;  neither  knowledge 
nor  consent  has  anything  to  do  with  sect  25,  and 
aoquieecence  does  not  protect  the  seller.  The 
case  of  Lane  v.  BendaU  (81  L.  T.  Bep.  445  ; 
(1899)  2  Q.  B.  673)  is  absolutely  conclusive  to 
ehow  that  the  scale  must  be  accurate  in  fact,  and 
that  it  is  not  enough  to  say  that  it  is  capable  of 
being  made  accurate,  or  that  it  is  so  constructed 
as  to  be  capable  of  being  made  accurate  by  adjust- 


ment. In  Oreat  Western  Railway  Company  v. 
BaUie  (11  L  T.  Bep.  418 ;  5  B.  &.  S.  928,  at  p.  933; 
34  L.  J.  at  p.  34,  M.  C.)  Crompton,  J.  said :  "  The 
very  object  of  the  enactment  wan  to  prevent 
persons  having  in  their  possession  machines  which 
weigh  wrong  and  thereby  afford  the  opportanity 
of  cneating,  either  by  themselves  or  through  the 
fraud  or  carelessness  of  their  underlings  or  ser- 
vants."    [He  was  stopped.] 

Avary,  K.C.  (G.  Elliott  with  him)  for  the 
respondents. — The  decision  of  the  magistrate  was 
right  on  the  facts  as  found  by  him.  In  the  first 
place,  the  weighing  machine  in  itself — ^that  is, 
without  disc  or  paper  bae  —  was  a  just  and 
accurate  machine,  and  therefore  it  compli<»d  with 
sect.  25.  It  is  said  to  be  unjust  bj  reason  of  the 
way  in  which  the  respondents  were  using  it— 
namely,  in  putting  a  paper  baa:  under  the  scoop 
and  keeping  it  there  *  permanently ;  but  this  is 
the  case  of  weighing  for  a  particular  customer 
who  has  beforehand  asked  the  dealer  to  weigh  the 
tea  {in  that  way  with  the  bag.  It  is  not  the 
weighing  machine  which  is  unjust,  but  it  is  one 
which  at  a  particular  moment  does  not  balsnoe. 
It  is  just  the  same  as  if  a  customer  asked  for  a 
particular  weight  of  tea,  and  the  seller,  not 
having  that  exact  weight,  with  the  consent  of 
the  purchaser  puts  into  the  scale  with  the  tea 
another  weight  so  as  to  bring  about  the  result 
required ;  in  that  case  it  could  not  be  said,  if  the 
inspector  happened  to  come  in  at  that  time,  that 
the  seller  was  using  a  false  scale.  This  was  not 
an  alteration  of  the  machine  itself,  but  was  a 
special  use  of  the  machine,  and  there  is  a  special 
finding  in  the  case  that  these  scalee  were  only 
used  for  those  customers  who  required  the  tea  to 
be  so  weighed,  and  who  themselves  supplied  the 
bags  in  order  that  the  tea  might  be  weighed  in 
that  vray.  It  is  exactly  the  same  as  if  a  single 
customer  had  gone  into  the  shop  and  had  asked 
to  be  supplied  with  a  pound  of  tea  with  the  paper 
bag  on  it.  There  was  no  loss  or  prejudice  to  the 
retell  dealer.  The  case  of  Lane  v.  BendaU  {vbi 
step.)  is  distinguishable.  The  decision  there  was 
that  the  customer  who  asked  for  a  pound  of  tea 
was  entitled  to  have  a  pound  of  t^  and  not  a 
pound  of  tea  and  paper.  There  was  no  finding 
there  that  the  customer  consented  to  have  tb^ 
tea  weighed  in  that  way  with  the  bag  indnded. 
On  the  other  hand,  there  is  no  difference  between 
this  case  and  WithaU  v.  Francis  (42  J.  P.  612), 
in  which  case,  for  the  mutual  convenience  of  the 
parties,  a  barrow  and  an  empty  sack  were  put  on 
one  scale  and  a  weight  to  compensate  for  this 
was  put  on  the  other  scale,  and  it  was  held  that 
this  did  not  make  the  machine  incorrect  or 
unjust,  so  long  as  the  purchaser  knew  and 
approved  of  it.  Cookbum,  C.J.  there  said:  "It 
is  quite  clear  that  all  the  parties  well  knew  d 
these  additional  weights,  and  that  no  intention  to 
defraud  existed.  The  weight  of  the  barrow  was 
counterbalanced,  and  the  purchaser  stood  hy 
assenting  to  this  mode  of  weighing  the  coke  and 
sacks."  The  case  of  Oreat  Western  Bathoay  Com' 
pany  v.  Bailie  (vhi  sup.)  also  supports  the  view  that 
the  section  only  applies  to  machines  which  are 
unjust  in  themselves,  and  cannot  be  an  authority 
for  the  proposition  that  if  the  maohine  is  jost  in 
itself  you  never  can  assent  to  an  arrangement  of 
this  kind  with  a  purchaser.  The  word  "unjost'' 
in  the  section  must  mean  unjust  to  the  pnr- 
chaser,  otherwise  there  would  be  no  reason  for 
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patting  in  the  section  that  the  contract  shall  be 
▼Old. 

Diekena,  K.C.  in  reply. — In  Withall  v.  Francis 
(uhi  Rup,)  the  barrow  was  put  on  the  scale  before 
each  act  of  weif^hin^,  so  that  in  that  case,  before 
the  act  of  weighing  was  begnn,  the  weighing 
machine  was  perfectly  correct.  If  you  manipulate 
the  scale  by  a  disc  or  by  a  paper  bag  at  the 
bottom  of  the  scoop,  then  that  really  becomes 
part  of  the  machine,  and  while  you  are  purporting 
to  weigh  a  pound  of  tea  you  are  doing  nothing  of 
the  kind. 

Cur,  adv,  vuU, 

Dee.  9.--Lord  Alvhrstonb,  0.  J.— -In  this  case 
I  confess  I  have  felt  very  great  difficulty,  and  I 
am  very  anxious  not  to  appear  to  lay  down  any 
general  rule  or  any  rule  which  is  not  applicable 
to  the  particular  case.  I  have  come  to  tne  con- 
clusion, after  considerable  doubt,  that  the  argu- 
ment of  counsel  for  the  appellants  is  correct,  and 
that  the  appeal  must  be  allowed.  There  seem  to 
^xne  to  be  two  classes  of  cases — namely,  the  cases 
where  scales  are  kept,  used,  or  had  in  possession — 
that  is,  used  or  kept  for  use — ^in  a  state  which 
makes  them  false  or  unjust.  That  seems  to  be 
one  class  of  cases  which  come  under  sect.  25. 
There  is  another  class  of  cases  where  honest 
scales  are  honestly  used  in  a  particular  way  for 
the  purpose  of  carrying  out  a  particular  weighing 
operation. .  These  two  classes  of  cases  are  illus- 
trated by  Lane  v.  Bendall  (uhi  eup.)  on  one  side, 
and  by  Withall  v.  Francis  (ubi  su/p.)  on  the  other. 
I  am  anxious  that  I  should  not  be  thought  to  lay 
down  any  rule  that  it  is  an  infringement  of 
sect,  25  honestly  to  use  scales  that  are  otherwise 
.  just  for  the  purpose  of  carrying  out  a  particular 
operation  by  temporarily  adjusting  them  for  a 
given  purpose,  and  the  difficulty  I  have  felt  in 
this  case  is  to  determine  within  which  class  of 
<saBe8  upon  the  facts  this  case  falls.  I  have  come 
to  the  conclusion,  for  reasons  which  I  will  very 
briefly  state,  that  this  case  falls  within  that  class 
of  cases  in  which  the  person  against  whom  the 
proceedings  have  been  taken  has  had  in  his  pos- 
session an  unjust  balance.  The  real  difficulty  is 
upon  these  facts  to  say  whether  or  not  the  facts 
ionnd  by  the  magistrate  make  what  was  being 
done  in  this  case  a  mere  temporary  adjustment  of 
an  honest  balance  for  use  for  a  particular  pur- 
pose, or  make  it  a  case  of  having  in  posses- 
sion a  scale  which  was  inaccurate  and  unjust, 
contrary  to  sect.  25.  I  think  on  the  facts  as 
found  it  must  be  tdken  that  not  only  this  scale, 
but  others  open  to  the  same  objection,  were  regu- 
larly kept  in  that  condition.  It  is  found  that 
one  of  the  scales  had  a  metal  disc  fixed  by  wire 
to  adjust  the  weight  of  the  paper ;  and  that  the 
other  had  a  folded  paper  bag  placed  underneath 
the  scoop  in  which  the  tea  was  heing  weighed,  or, 
in  other  words,  the  two  scales  were  in  such  a 
condition  that  the  material  put  into  the  weighing 
scoop  would  not  be  justly  weighed.  In  my 
opinion,  it  may  possibly  be  not  an  unfair  method 
of  construing  sect.  25  to  say  that,  while  there 
may  be  a  temporary  use  of  scales  so  as  to  make 
them  carry  out  a  particular  weighing  operation 
which  is  honest  and  which  is  desired  to  oe  done, 
^the  instrument  in  the  normal  condition  as  kept 
mast  be  in  a  condition  to  weigh  justly — by  which 
I  mean  accurately — that  which  is  put  in  it  to  be 
<w^ghed.     In  this  case  the  scales  as  kept  will 
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not  weigh  accurately  the  tea  that  is  put  into  the 
scoop;  it  will  weigh  it  plus  the  weight  of  the 
paper  bag  which  is  underneath  in  the  one  case, 
and  the  metal  disc  which  is  fastened  on  in 
the  other  case.  The  case  states  that  the  respon- 
dents weighed  out  tea  only  for  those  customers 
who  were  retail  dealers  in  tea  who  requested 
to  be  supplied  with  it  so  pac^ked ;  that  such  cus- 
tomers supplied  the  bags ;  that  other  scales  in  the 
same  condition  as  the  two  settles  in  question  were 
being  used  at  the  respondents'  premises  for  weigh- 
ing out  tea  for  such  customers,  and  that  there 
were  also  in  use  a  number  of  scales  for  weighing 
out  tea  in  full  weight,  all  of  which  scales  were 
correct  and  just,  and  that  directions  had  been 
given  by  the  respondents  to  their  employees,  who 
worked  under  proper  supervision,  not  to  use 
scales  with  a  metal  disc  or  paper  bag  to  weigh  out 
tea  for  any  customer  other  than  those  referred  to. 
I  think  that  statement  shows  that  these  scales 
complained  of  were  permanently  kept  in  that  con- 
dition, and  that  it  required  what  was  here  spoken 
of  as  supervision  and  superintendence  so  that 
they  might  not  be  used  for  an  improper  purpose. 
Therefore  it  seems  to  me  that  that  points  to  a 
condition  of  things  which,  though  it  may  be  per- 
fectly innocent  in  itself  and  be  really  no  substan- 
tial breach,  yet  still  is  a  contravention  of  the 
section  because  the  scales  are  kept  in  a  condition 
in  which  they  will  not  accurately  and  justly 
weigh  that  which  is  put  in  to  be  weighed. 
That  the  learned  magistrate  took  that  view  of 
the  facts  I  think  is  clear  from  the  ground  upon 
which  he  dismissed  the  summons.  He  said: 
"  But  for  the  fact  that  the  customers  had  re- 
quested the  respondents  to  supply  the  tea  in 
such  quantities  and  so  packed  as  aforesaid,  I 
should  have  followed  the  case  of  Lane  v.  Bendall 
(ubi  sup.),  and  have  convicted  the  respondents." 
In  other  words,  he  reaUy  has  rather  adopted 
the  argument  of  counsel  for  the  respondents 
that  the  request  to  carry  out  this  particular 
weighing  operation  was  anansvver  to  the  summons. 
If  I  had  come  to  the  conclusion  that  merely  and 
solely  for  the  time  when  these  scales  were  being 
used  for  this  particular  purpose  a  temporary  ad- 
justment was  made,  and  that  that  was  not  found 
to  be  the  condition  of  the  scales  as  kept  by  the 
respondents,  I  should  have  come  to  a  different 
conclusion.  I  think  the  magistrate  here  meant 
to  find  that  th^  scales  were  kept  in  the  condition 
that  they  would  not  accurately  weigh — that  is, 
would  not  justly  weigh  ^what  was  pub  in  to  be 
weighed.  That  being  so,  he  has  thought  that  the 
mere  request  by  customers  to  have  their  tea  so 
weighed  was  an  answer  to  the  summons.  I  have 
therefore  come  to  the  conclusion  that  the  appeal 
ought  to  be  allowed.  With  regard  to  the  authori- 
ties, there  is  the  case  of  Crick  v.  Theobald  (72 
L.  T.  Bep.  807),  which  was  cited  before  the 
magistrate,  but,  so  far  as  I  can  see,  that  has  no 
bearing  on  the  case.  With  regard  to  Withall  v. 
Francis  (ubi  sup.),  that  undoubtedly  was  a  case 
coming  within  what  I  have  called  the  temporary 
use  of  proper  scales  for  a  given  purpose.  That 
is  why  I  am  so  anxious  it  should  not  be  thought 
that  I  am  lajing  down  a  rule  that  there  is  any- 
thing unlawful  in  doing  what  was  recognised 
by  the  court  as  being  lawful  in  WithaU  v.  Francis 
(ubi  sup,).  With  regard  to  Lane  v.  RendaU  (ubi 
sup.)f  although  it  is  a  case  exactly  on  the  lines  I 
have   indicated,    I    do    not    think   it   can    be 
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rdcogniBed  as  laying  down  the  rale  apart 
from  the  facts  of  that  case,  because  I  have 
not  the  slightest  doubt  that  in  that  case 
the  scales  were  being  used  for  weighing 
paper  and  tea  under  the  name  of  weighing  tea. 
Therefore,  although  no  fraud  was  found,  because 
it  was  found  that  what  was  done  was  done  for 
other  purposes,  yet  the  scales  were  being  in  fact 
kept  and  used  in  the  unjust  condition  to  which 
I  have  referred — that  is  to  sa^,  not  in  the  condi- 
tion of  weighing  fairly  and  justly  the  tea  that 
was  put  into  the  scale.  This  is  obviously  a  tech- 
nical breach,  and  one  in  which  I  do  not  suppose 
it  will  be  for  a  moment  suggested  that  the 
respondents,  who  were  weighing  tea  to  be  put  into 
bags  which  were  going  to  indicate  that  the  paper 
bag  was  to  be  weighed,  were  doing  anything  in 
the  least  morally  wrong.  But  I  think  they  have 
brought  themselves  within  the  mischief  of  the 
Act,  oecause,  as  was  pointed  out  during  the  argu- 
ment, if  supervision  is  required  for  scales  so 
adjusted  they  may  be  used  at  times  when  that 
supervision  fails  for  weighing  other  matters.  I 
think,  therefore,  that  technically  thera  was  a 
breach  of  this  section,  and  that  the  magistrate 
ought  to  have  convicted,  notwithstanding  that 
there  had  been  a  request  bj  customers  to  have 
their  tea  weighed  so  that  the  weight  of  the  bag 
might  be  included.  I  therefore  think  the  appeid 
must  be  allowed. 

Lawbancb,  J. — I  am  of  the  same  opinion  on 
the  ground  that  in  this  case  beyond  doubt  the 
respondents  were  iising  or  had  in  their  poseession 
a  weight,  measure,  scale,  and  so  forth,  which  was 
false  and  unjust  at  the  time  of  the  visit  of  the 
inspector.  The  object  of  the  statute  clearly  was 
not  that  there  should  be  an  inquiry,  when  it  has 
been  found  that  there  is  a  scale  being  used  which 
is  unjust,  as  to  whether  any  fraud  had  been  com- 
mitted or  not;  because  if  that  had  been  so  in 
every  case  it  would  have  been  necessary  for  a 
defendant  to  come  foi'ward  and  say  that  in  his 
case  nobody  was  taken  in.  The  question  is  not 
whether  it  was  false  or  unjust  towards  the  par- 
ticular customer  who  was  using  it,  but  whether 
it  was  false  or  unjust  in  fact.  Nobody  can  doubt 
that,  if  used  by  anybody  else  on  the  premises,  it 
was  false  and  unjust  at  that  time.  Nobody  can 
doubt  that  if  the  disc  or  paper  had  been  concealed 
that  would  have  been  a  fraud ;  and  one's  idea  as 
to  the  construction  of  sect.  25  is  strengthened  by 
sect.  26,  which  is  really  pointed  to  fraudulent 
user.  There  is  no  pretence  for  saying  there  was 
fraudulent  user  here,  but  if  we  were  to  hold  that 
the  absence  of  a  fraudulent  user  would  of  itself  be 
sufficient  to  excuse  the  respondents  under  sect.  25, 
it  would  throw  the  burden  upon  inspectors  of 
weights  and  measures  to  make  an  inquiry  in  each 
case  whether  the  person  had  in  fact  been  deceived 
or  not.  The  section  seems  to  me  to  be  perfectly 
clear.  It  is  that  where  any  persons  have  in  their 
possession  weights  and  scales  which  are  false  or 
unjust,  then,  if  they  are  false  or  unjust  in  a 
manner  which  is  not  to  the  injury  of  the  customer, 
the  case  seems  to  me  to  come  entirely  under 
sect.  25,  and  to  come  within  the  judgment  in  Lane 
V.  Bendall  {ubi  sup.) ;  but  if  they  are  false  or 
unjust  to  the  injury  of  the  customer,  and  if  the  true 
state  of  the  scsdes  has  been  concealed  from 
him,  then  there  would  be  an  offence  under 
sect.  26.  I  therefore  think  that  this  appeal  must 
be  allowed. 


Kbnnedt,  J. — I  am  of  the  same  opinion.    In 
these  informations  it  is  to  be  noticed,  as  stated 
in  the  case,  that  they  were  informations  charging 
the  respondents  with  using  for  trade  a  weighing 
machine — ^to  wit,  a  beam  scale — which  was  false 
or  unjust.     Speaking  for  myself,  it  seems  to  me 
that  the  object  for  a  very  obvious  public  reason, 
which  was  sought  to  be  attained  by  this  section, 
and  that  which  in  fact  it  does  attain  as  I  con- 
strue it,  is  this — ^that  the  instrument  itself  mast 
be  such  as  in  its  condition,  whether  on  a  par- 
ticular occasion  or  generally,  when  it  is  being 
used  for  trade,  gives  a  just  and  true — ^that  is,  a 
correct — result,  as  regards  the  weight  of  the.thing 
being  weighed,  the  thing  placed  in  the  scales; 
and  if  you  have  to  consider  an  adjustment  for 
any  purpose,  such  as  was  suggested  in  argument, 
then  my  own  personal  view  of  this  section  is  that 
the  trader  makes  himself  liable  under  the  section, 
however  honest  his  intent,  if  in  fact  he  uses  or 
employs  an  adjustment  which  is  not  an  adjust- 
ment of  the  thing  within  the  scale — ^that  is,  the 
thing  to  be  weicfned  —  but    is  an    adjustment 
which    affects    the    truth    and   accuracy  of  the 
weighing  machine.      Therefore  it  seems  to  me 
that  there  is  a  fallacy  in  the  analogy  suggested 
of  an  adjustment  of  scales  by  putting  in  a  weight 
into  one  scale  in  order  to  get  a  result  which  could 
not  otherwise  be  attained,  owing,  we  will  say,  to 
the  deficiency  of  a  three-pound  weight  when  three 
pounds  was  all  that  was  to  be  got  out  of  the  other 
side  of  the  scale.   You  are  not  affecting  the  truth 
or  accuracy  of  the  machine  so  as  to  make  it  false 
or  unjust  if  you  are  putting  into  the  scale  to  be 
weighed,  as  part  of  the  thing  to  be  weighed,  any 
weigbt  you  like,  because  then  what  is  shovrn  by 
the  weight  on  the  other  side,  by  the  balance,  is  a 
true  result  of  what  is  being  weighed.    But,  if 
with  the  most  honest  purpose  and  at  the  req^uest 
of  the  purchaser,  you  try  to  obtain  the  adjust- 
ment by  an  alteration  of  the  machine  itself,  yon 
are  then  using  a  machine  for  trade  which  is  false 
or  unjust.    It  appears  to  me  that  all  the  argu- 
ment which  seems — and,  in  fact,  it  is  so  stated 
by    the    magistrate  —  to    have    weighed    with 
him  and  to  have    turned  the   scale,  if  I  may 
say  so,   in    his   mind,    as    to  the   acquiescence 
or  request  of  the  purchaser,  is  nihil  ad  rem. 
I  will    give    an    illustration   which    shows  the 
danger  of  such  a  contention  prevailing.   A  trader, 
suppose,  has  a  machine  which,  either  as  origin- 
ally constructed,  or    by  reason,  we  will  say,  of 
some  accident  in  the  user,  becomes  to  some  extent 
unjust  and  inaccurate.     A  purchaser  enters  who 
says  :  "I  want  to  have  some  tea  weighed."    The 
trader  says :  "  I  have  got  a  machine  for  weighing, 
but  it  is  inaccui*ate."      "  Never  mind,"  says  the 
purchaser,  "  we  will  get  as  near  as  we  can."  Now 
I  have  taken   the  strongest  case  that  one  could 
take  both  of  honesty  and  request ;  but  I  have  no 
doubt  that  if  that  trader  uses  a  machine  that  is 
inaccurate  and  the  inspector  entered  the  shop  at 
that  moment  and  saw  the  operation,  the  section 
would  apply  and  must  apply,  because  it  conldnot 
be  said  that  the  trader  was  not  using  a  machine 
which  was  not  false  or  inaccurate.      The  object 
was  the  safety  of  the  public  in  the  user  as  well  as 
the  possesoion  of  an  accurate  machine.    An  aoco- 
i*ate  machine  is  one  that  shows  correctly  the  weight 
of  the  thing  put  into  the  opposite  scale  which  is 
to  hold  the  goods  to  be  weighed.    If  by  reason  of 
any    adjustment    of     the  machine    you    make 
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the  thing  weighed  not  acoorately  weighed,  but 
make  the  machine  represent  that  in  its  result 
which  is  not  the  fair  weight  of  the  thing  in  the 
scale  by  reason  of  an  alteration  or  adjustment  of 
the  machine,  then  it  appears  to  me,  speaking 
solely  for  myself,  tha^  whether  it  was  with 
acquiescence  or  without  acquiescence  on  any  one 
occasion  or  many  occasions,  there  would  be  a  user 
of  the  m>»chine  within  the  section.  There  is  no 
reason  why  you  should  not  put  in  the  scale  any 
weights  you  like  to  make  the  31b.  balance ;  and 
there  is  no  objection,  when  you  have  got  a  weight 
on  the  other  side  which  is  larger  tban  the  one 
you   want  to  obtain,  to    filling    up    the  tea  by 

gutting,  honestly,  of  course,  a  weight  in  the  scale. 
I  you  alter  the  machine  itself  so  that,  as  it  stands, 
its  contents  are  not  truly  represented  on  the  index 
on  the  other  side,  then  it  seems  to  me  that  this 
section  of  the  Act  has  been  contravened,  and 
there  has  been  a  uoer  of  an  instrument  which  is 
is  in  fact  inaccurate  and  unjust. 

Appeal  allowed.    Case  remitted  to  the  magis' 
irate  vnth  an  intimation  to  convict. 

Solicitor  for  the  appellants,  W.  A.  Blaxland, 
Solicitors  for  the  respondents,  Lamb,  Son,  and 
France, 


Wednesday,  Dec.  9, 1903. 

(Before  Lord  Alybbstonb,  C.J.,  Lawbancb  and 

Kbnnbdt,  JJ.) 

Smith  (app.)  v.  Lbioh  Union  (resps.).  (a) 

Bating — Appeal  against  assessment — Appearance 
of  assessment  committee — Consent  of  guardians 
— Notice  to  guardians — Union  Assessment  Com- 
mittee Amendment  Act  1864  (27  &  28  Vict.  c.  39), 
«.  2 — Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1882  (45  <fe  46  Vict.  c.  58),  s,  12. 

Sect.  12  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1882  does  not  apply  to  sect.  2  of 
the  Union  Assessment  Committee  Amendment 
Act  1864,  and  so  the  notice  to  be  sent  to  every 
guardian  before  their  consent  can  be  given  to 
the  assessment  committee  of  the  union  appearing 
as  respondents  to  a  rating  appeal  neeanot  be  a 
fourteen  days'  notice  as  provided  by  sect.  12  of 
the  Act  of  1BS2, 

Casb  stated  by  quarter  sessions  on  an  appeal 
against  a  certain  poor  rate  made  on  the  19th  June 
1902,  and  heard  on  the  27th  April  1903. 

When  the  appeal  was  called  on  for  hearing, 
counsel  claimed  to  appear  and  be  heard  on  behaJf 
of  the  assessment  committee  of  the  Leigh  Union 
appearing  in  the  name  of  the  guardians  of  the 
union.  The  overseers  of  the  township  of  Leigh 
(which  is  situated  in  the  Leigh  Union)  did  not 
appear  either  in  person  or  by  counsel. 

Counsel  appeared  on  behalf  of  the  appellant, 
and  called  upon  the  counsel  who  appeared  on 
behalf  of  the  assessment  committee  to  prove  that 
the  committee  had  duly  obtained  the  consent  of  the 
guardians  to  their  appearance  as  respondents  to 
tne  appeal. 

It  was  then  proved  or  admitted  that  the  notice 
of  appeal  had  been  served  upon  the  assessment 
committee  on  the  11th  March  1903 ;  that  the  next 
meeting  of  the  gaardians  was  held  on  the  25th 
March;  that  the  clerk  of  the  committee  on  the 

(a)  B«porCed  by  W.  db  B.  Hbkbsbt,  Esq..  BMrlstei-«»-L*w. 


20th  March  sent  to  each  of  the  guardians  a 
notice  dated  Friday,  the  20th  March  1903 ;  and 
that  at  the  next  meeting  the  consent  of  the  board 
to  the  appearance  of  the  assessment  committee  as 
respondents  in  appeals  to  quarter  sessions  would 
be  proposed. 

On  the  25th  March  the  next  meeting  of  the 
guardians  was  held,  and  it  was  resolved :  **  That 
the  board  hereby  consents  to  the  assessment  com- 
mittee appearing  as  respondents  in  appeals  to 
quarter  sessions  against  the  assessment  of  the 
property  of  the  above-named  appellant. 

It  was  contended  by  the  counsel  for  the 
assessment  committee  that  the  consent  of  the 
guardians  thus  given  was  a  sufficient  compliance 
with  sect.  2  of  the  Union  Assessment  Committee 
Amendment  Act  1864,  which  enacts  that  the 
assessment  committee  may,  with  the  consent  of 
the  guardians  after  notice  shall  have  been  sent  to 
every  guardian,  appear  as  respondents  to  such 
appeal,  but  in  the  name  of  the  guardians  of  such 
union,  and  that  such  consent  need  not  be  in 
writing. 

It  was  contended  by  counsel  on  behalf  of  the 
appellant  that  the  assessment  committee  and  the 
guardians  had  not  complied  with  the  provisions 
of  sect.  12  of  the  Divided  Parishas  and  Poor  Law 
Amendment  Act  1882  (45  &  46  Yict.  c.  58),  which 
enacts  as  follows : 

Where  under  the  Poor  Law  A.mendment  Act  1834, 
or  any  of  the  Acta  amendiog  the  same,  the  consent  in 
writing  of  a  majority  of  the  guardian s  of  a  onion  or  the 
managers  of  a  school  diatrict  is  required,  it  shall  be  a 
ftnffioient  compliance  with  such  reqairement  if  a  resolu- 
tion giving  consent  is  passed  at  a  meetiog  of  the  goar- 
dians  or  managers,  of  whioh  meeting  and  of  the  business 
to  be  transacted  thereat  not  less  than  fourteen  days' 
notice  shall  be  given  to  each  guardian  or  manager. 

It  was  contended  by  counsel  for  the  appellant 
that  not  less  than  fourteen  days*  notice  should 
have  been  given  to  each  guardian  of  the  meeting 
at  which  the  consent  to  the  appearance  of  the 
assessment  committee  as  respondents  was  given, 
and  that  as  only  four  clear  days'  notice  was  given 
of  such  meeting,  including  Saturday  and  Sunday, 
such  notice  was  insufficient  and  such  consent  was 
invalid,  and  that  the  assessment  committee  had 
no  right  to  appear  and  be  heard  on  the  appeal. 

It  was  contended  by  counsel  for  the  assessment 
committee  that  sect.  12  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act  1882  did  not 
apply  (1)  because  it  referred  only  to  consents  in 
writing,  and  sect.  2  of  the  Union  Assessment 
Committee  Amendment  Act  1864  did  not  require 
a  consent  in  writing  ;  (2)  because  the  Union 
Assessment  Committee  Amendment  Act  1864 
was  not  one  of  the  Acts  amending  the  Poor  Law 
Amendment  Act  1834 ;  and  (3)  because  sect.  12 
of  the  Divided  Parishes  and  Poor  Law  Amend- 
meiit  Act  1882  provided  merely  that  a  resolution 
passed  at  a  meeting  of  whioh  not  less  than  four- 
teen days*  notice  bad  been  given  should  be  a 
sufficient  compliance  with  the  requirements  of 
earlier  Acts,  but  did  not  enact  that  a  resolution 
passed  without  such  notice  should  in  no  case  be 
valid,  and  that  the  words  "fourteen  days  shall 
be  sufficient "  did  not  impose  a  minimum. 

The  quarter  sessions  neld  that  the  objectioB 
raised  on  behalf  of  the  appellant  must  be  sustained, 
and  refused  to  hear  counsel  for  the  assessment 
committee  on  the  merits  of  the  appeal,  but  agreed 
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to  state  this  case  for  the  opinion  of  the  High 
Court  on  the  question  whether  the  assessment 
oommittee  were  entitled  to  be  heard. 

Evidence  was  giyen  on  behalf  of  the  appellant 
to  show  tbat  he  had  dulj  served  notice  of  appeal 
on  the  overseers  of  the  parish  and  on  tbe  assess- 
ment committee,  and  had  given  notice  of  objection 
to  the  Taluation  list  and  had  f  aUed  to  obtain  relief 
before  the  assessment  committee. 

Tbe  quarter  sessions  allowed  the  appeal  with 
costs  against  the  overseers,  but  declined  to  go  into 
the  question  of  the  value  of  the  hereditament,  and 
reduced  the  valnatiou  of  the  hereditament  to  the 
amount  appearing  in  the  valuation  list  in  force 
before  the  making  of  the  new  valuation  list  on 
which  the  rate  agdinst  which  the  appeal  was 
brought  was  based — that  is  to  saj,  reduced  the 
appellant's  assessment  from  1402.  gross  and  119Z. 
rateable  value  to  60^  gross  and  51Z.  rateable 
value. 

The  question  for  the  opinion  of  the  court  was 
whether  the  quarter  sessions  were  right  in  refusing 
to  hear  counsel  for  the  assessment  committee. 

By  sect.  2  of  the  Union  Assessment  Committee 
Amendment  Act  1864  (27  &  28  Yict.  c.  39),  s.  2  : 

The  aaseiMment  committee  of  snoh  noion  may,  with 
the  oonsent  of  the  guardians  of  saoh  union  after  notioe 
shall  have  been  sent  to  every  gnardian,  appear  as 
respondents  to  snoh  appeal,  but  in  the  name  of  the 
guardiaoR  of  such  onion,  in  like  manner  and  with  the 
same  incidents  and  sabjoct  to  the  same  liabilities  and 
entitled  to  the  same  remedies  and  righrs  as  in  the  oase 
of  persons  other  than  the  uveraeers  to  whom  notice  of 
appeal  may  be  given. 

Byde  for  the  assessment  committee. 

W.  W.  Mackenzie  {Boyle^  K.C.  with  him)  for 
the  appellant  in  the  appeal. 

Lord  Alybbstonb,  C.J.  —  It  by  no  means 
follows  that  because  a  point  is  taken  very  late  in 
the  history  of  the  poor  law  rating  appeals  it  may 
not  be  a  perfectly  good  point ;  therefore  Mr. 
Mackenzie  mnst  not  think  X  am  at  all  deciding 
this  case  except  upon  the  arguments  that  we  have 
heard.  But  there  are  two  lines  of  statutes  in 
connection  with  these  matters  which  I  think  are 
perfectly  clear  and  definite.  Prior  to  the  Union 
Assessment  Committee  Act  of  1862  and  the  Union 
Assessment  Committee  Amendment  Act  of  1864, 
the  parties  to  the  poor  law  appeals  were  the 
direct  parties,  the  appellant  and  the  overseers,  and 
it  was  only  after  the  Union  Assessment  Committee 
Amendment  Act  1864  came  into  force  that,  in 
order  to  give  the  assessment  oommittee  who  were 
responsible  for  the  rating  and  who  approved  the 
valuation  lists  a  right  to  appear,  this  legislation 
enacted  that  they  should  be  entitled  to  defend 
appeals  or  even  to  bring  appeals.  Accordingly, 
sect.  2  says  that  the  assessment  committee  of 
such  union  may,  with  the  consent  of  the  guardians 
of  the  union  wer  notice  has  been  sent  to  every 
ffuardian,  appear  as  respondents  to  the  appeal, 
but  in  the  name  of  the  guardians  of  the  union, 
in  like  maimer  and  with  the  same  incidents  and 
subject  to  the  same  liabilities  and  entitled  to 
the  same  remedies  and  rights  as  in  the  case  of 
persons  other  than  the  overseers  to  whom  notioe 
of  appeal  may  be  given.  Mr.  Mackenzie  is  per- 
fectly right  in  saying  that  that  power  to  appear 
as  respondents  to  an  appeal  is  an  important 
matter.  It  involves  the  guardians,  or  rather  it 
involves  the  assessment  committee  in  the  name  of 


the  guardians,  in  the  possible  liability  to  costsr 
and  therefore  it  is  noc  a  step  that  ought  to  be 
taken  without  a  formal  consent  of  the  guardians. 
I  quite  affree,  although  there  is  no  statement 
about  it,  that  the  oonsent  of  the  guardians,  not 
the  consent  of  the  assessment  committee  itself, 
must    be    given    by    resolution    at    a    meeting, 
and,  if  the  point  taken  in  this  appeal  had  be^ 
that  no  nodce  had  been  given  to  the  guardians 
at   all  and  possibly     that   there   was   no   con-- 
sent  of  the  guai'dians  to  the  assessment   com- 
mittee   appearing    in    their    names    as  respon* 
dents,  the  objection  would  have  been  a  very  fatal 
one,  and  an  objection  which  has  to  my  knowledge 
prevailed  in  a  great  many  cases.    But  that  was 
not    the    point    taken   in    this    appeal.    Notioe 
having  been  given  to  all  the  guardians — and  for 
this  purpose  it  must  be  assumed  the  guardians 
have  assented  to  the  assessment  committee  ap- 
pearing as  respondents  in  pursuance  of  sect.  2— 
the  counsel  for  those  who  appeared  for  the  appel- 
lant at  the  sessions  objected,  not  that  the  con- 
ditions of  sect.  2  of  the  Union  Assessment  Com- 
mittee Amendment  Act  1864  had  not  been  com- 
plied with,  but  that  the  notices  given  were  not 
good  notioes,  because  they  did  not  comply  with 
sect.  12  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1882.    Whatever  may  have  been 
argued  at  the  sessions,  it  is  obviously  suggested 
that  this  section  required  a  fourteen  days'  notice, 
and  Mr.  Mackenzie  has  very  properly  contended 
that,  in  order  to  see  whether  that  is  so,  one  mnst 
look  and  see  whether    this    Act   of    1882  was 
intended  to  amend  the  practice  which  had  existed 
and  waa  known  to  exist  under  the  Union  Assess- 
ments Committee  Acts  of  1862  and  1864.    The 
words    are,    "  Where    under     the     Poor    Law 
Amendment    Act    1834,    or    any  of    the   Acts 
amending  the    same,  the  consent  in  writing  of  a 
majority  of  the  guardians    of   a  union  or  tbe 
managers  of  a  school  district  is  required  "  for  this 
purpose ;  that  is  an  entirely  different  thing  to  the 
written  resolution  either  of  the  meeting  of  the 
assessment  committee  or  of  the  meeting  of  the 
board  of  guardians,  which  is  merely  an  ordinary 
majority.    There  were  certain  provisions  in  earlier 
statutes  than  the  Act  of  1834,  some  of  which  still 
remain,  but  one  is    enough    for  our  purpose— 
namely,  the  one  referred  to  in  sect.  23  of  the  Act 
of  1834 — that  before  guardians  could  consent  to 
spend  capital  money  either  in  erecting  a  work- 
house or  in  hiring  a  workhouse,  not  the  consent 
in  writing  of  the  guardians  was  to  be  obtained, 
but  the  consent  in  writing  of  the  majority  of 
the  guardians  of  any  union — that  is  to  say,  a 
majority  of  the  whole  body.    I  need  scarcely  point 
out  that  is   an  entirely  differeu'^  thing  to  the 
majority  of  those  present  at  the  meeting  properly 
summoned.    That  would  be  the  ordinary  proceed- 
ings of  both    guardians    and    assessment  com- 
mittee.   I  am  therefore  clearly  of  opinion  that 
the  objection  taken  that  notice  under  sect.  2  of 
the  Union  Assessment  Committee  Amendment 
Act  1864  must  be  notice  under  sect.  12  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1882,  and  therefore  fourteen  days'  notice,  is  a  bad 
point,  and  one  to  which  effect  ought  not  to  have 
been  given.    It  is  important  that  this  should  be 
pointed  out,  because  what  happened  in  this  case 
is    that,   inasmuch  as  the  practice  is  at  tbe^ 
sessions,  as  in   many  other  sessions   iu  varions 
other  parts  of  the  country  (I  do  not  know  whether 
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the  practice  has  become  oniyersal  since  I  was 
familiar  with  it),  that  the  respoodent  begins, 
only  the  respondent  to  the  appeal  has  been  heard 
in  this  case,  so  the  court  had  to  proceed  with 
regard  to  the  valae  without  hearing  the  assess- 
ment committee,  who  are  responsible  for  having 
raised  respondents  to  whatever  figure  the^  were 
pnt  up  to.  Therefore  the  preliminary  objection 
was  a  bad  one,  and  the  case  must  go  bauk  to 
the  sessions  to  hear  the  appeal. 

Lawbance,  J. — I  qaite  agree. 

Kennedy,  J. — ^I  entirely  agree. 

Appeal  allowed. 

Solicitors :  F,  Kinch^  for  Albert  H,  Hay  ward, 
Leigh  ;  BobhtTu,  Billing^  and  Co,,  for  Marsh,  Son, 
and  Calvert,  Leigh. 
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Thursday,  Dec,  17, 1903. 

(Before    the    Lobd    Chancellob    (Halsbnry), 
Lords  Shand,  Davet,  and  Bobebtson.) 

Oyebsebbs  of  West  Ham  v.  London  County 

Council,  (a) 

on  appeal  fbom  the  goubt  of  appeal  in 

ENGLAND. 

Poor  law  ^-'Pauper  —  Settlement — Alteration    of 
pariah  boundaries — Identity  of  parish. 

Where  by  order  of  the  liocal  Oovemment  Board 
the  boundary  of  a  parish  is  altered,  and  a  pot' 
tion  of  an  adjacent  parish  is  added  to  it,  but  the 
identity  of  the  parish  for  administrative  pur- 
poses is  not  affected,  the  setttlemsnt  acquired  by 
a  pauper  in  the  parish  before  the  alteration  is 
not  lost. 
Judgment  of  the  Court  of  Appeal  affirmed. 
Beg.  17.  Tipton  (3  Q.  B.  215}  and  St  Savioar*s 
Union  v,  Dorking  Union  (78  L,  T,  Bep,  29; 
(1898)  1  Q.  B.  594)  distinguished. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Collins,  M.B.,  Bomer  and  Mathew,  L.JJ.),  re- 
ported 86  L.  T.  Bep.  134 ;  (1902)  1  K.  B.  562, 
affirming  a  judgment  of  the  Divisional  Court 
(Darling  and  Channell,  JJ.),  reported  84  L.  T. 
Bep.  471  ;  (1901)  1  K.  B.  720,  who  had  reversed 
an  order  of  quarter  sessions  upon  a  special  case 
stated. 

The  following  facts  appeared  in  the  case  stated 
for  the  opinion  of  the  court : — 

Elizabeth  Heritage,  a  pauper  lunatic,  was  bom 
in  Stevenson- street.  Canning  Town,  in  the  parish 
of  West  Ham,  in  the  West  Ham  Union,  on  the 
11th  Feb.  1852,  and  resided  in  the  parish  until 
Aug.  1888. 

By  such  residence  she  had  become  irremovable 
from  the  parish. 

Bj  an  order  of  the  Local  Government  Board 
dated  the  24th  Aug.  1886,  and  made  under  the 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876  (39  &  40  Yict.  c.  61),  as  amended  and  extended 
by  the  Poor  Law  Act  1879  (42  &  43  Vict.  c.  54), 
it  was  ordered  that  a  certain  part  of  the  parish 
of  Wansttad  should  cease  to  be  part  of  that 
parish,  and  should  be  amalgamated  with  the 
parish  of  West  Ham. 

The  address  at  which  the  pauper  lunatic  so 

<i)  firported  by  C  E.  Mild  km,  Esq.,  BairlBter-At-Lftw. 


resided  was  situate  in  the  parish  of  West  Ham 
as  constituted  previous  to  the  date  of  the  said 
order,  and  not  in  any  part  of  the  parish  of  Wan- 
stead. 

She  left  the  parish  of  West  Ham  in  the 
month  of  Aug.  1888,  and  did  not  thereafter 
acquire  a  settlement  in  any  parish. 

The  pauper  lunatic  was  airerwards  found  in  the 
hamlet  of  Katcliff,  in  the  Stepney  Union,  in  the 
county  of  London,  and  was  sent  therefrom  to  the 
Ciaybur^  Lunatic  Asylum  of  the  respondents. 

Two  justices  adjudged  her  to  be  removable  to 
the  appellants'  union.  This  order  was  quashed 
at  quarter  sessions,  but  restored  by  the  King's 
Bench  Division. 

H,  Avory,  K.C.  and  C,  C.  Hutchinson,  for  the 
appellante,  contended  that  the  effect  of  the  altera- 
tion in  the  boundaries  was  to  create  a  new- 
parish,  and  that  the  settlement  in  the  old 
unaltered  parish  was  lost.  The  case  is  governed 
by  Reg,  v.  Tipton  (3  Q.  B.  215),  which  was  fol- 
lowed in  Stourbridge  Union  v.  Droitwieh  Union 
(25  L.  T.  Bep.  411 ;  L.  Bep.  6  Q.  B.  769)  and  in 
St,  Saviour's  Union  v.  Dorking  Union  (78  L.  T, 
Beo.  29;  (1898)  1  Q.  B.  594),  which  is  the  only 
autnority  on  the  point  in  a  court  of  appeal. 
Beg,  V.  St,  Martin\  New  Sarum  (9  Q.  B.  241), 
which  was  relied  on  by  the  Divisional  Court,  waa 
under  a  special  Act. 

Macmorran,  K.C.  and  Daldy,  for  the  respon- 
dents, were  not  called  upon. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  aa 
follows : — 

The   Lord    Chancellob   (Halsbury).  —  Mj  . 
Lords :  In  this  case  it  appears  to  me  that  it  is  a 
novelty  which  has  been  presented  to  your  Lord- 
ships for  adjudication,  and  that  it  may  l>e  decided 
without  reference  to  any  of  the  previous  cases. 
Whether  those  cases  were  right  or  wrong,  whether 
if  they  came  in  actual  review  before  your  Lord- 
ships you  would  affirm  the  principle  which  seems 
to  have  guided  the  courts  in  deciding  them,  or 
whether  you  would  take  the  view  which  Cock- 
bum,    G.J.    and    Blackburn,    J.    both    took    in 
Stourbridge  Union  v.  Droitwieh  Union  {ubi  sup,} 
that  the  case  of  Beg,  v.  Tipton  (ubi  sup.),  upon 
which  they  all  really  d^jpend,  was  decided  upon 
a  very  narrow — obviously,  in  their  view,  upon  a  too 
narrow — construction  of  tbe  Act  of  Parliament, 
is   a   matter  which  we  need  not  consider  now^ 
because,  as  1  have  sa  d,  it  is  unnecessary,  and 
therefore  1  think  that  fit  would  not  be  proper,  to 
enter  into  an  examination  of  those  cases  with 
reference  to  a  case  which  does  not  really  raise  the 
same  questions.    1    have  no    doubt    that  what 
Cockbum,  C.J.  and  Blackburn,  J.  both  felt  was 
this,  that  in  a  question  of  this  sort,  which  was  fre- 
quently being  raised,  being  raised  more  frequently 
then  between  parishes  than  in  modern  days,  it  waa 
a  very  inconvenient  thing  to  have  different  rules  laid 
down  by  the  courts  from  time  to  time,  thereby 
putting  the  overseers  in  great  difficulties,  and  for 
that  reason  there  was  great  reluctance  to  interfere 
with  rules  which  were  supposed  to  have  been  once 
established.    1  am  not  certain  that  this  considera- 
tion is  so  important  now,  because  controversies 
between  parishes  in  these  matters  are  very  beldom 
litigated  now;    but,  be  that  as  it  may,  1  only 
mention  it  in  order  to  point  out  that  your  Lord- 
ships are  perfectly  free,  if  the  question  ever  does 
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oome  in  a  distinct  form  before  jou,  to  consider 
those  cases,  which,  after  all,  only  date  from  the 
year  1842,  and  may  or  maj  not  be  considered  as 
having  established  a  rale  from  which  it  would  be 
wrong  to  depart  now.    At  all  events,  this  is  the 
£rst  case  of  this  class  which  has  ever  come  before 
a  court  of  appeal,  and  it  appears  to  me  that  the 
answer  to  the  ingenious  argument  which  has  been 
presented  to  us  is  that  none  of  the  circumstances 
upon  which  the  other  cases  were  decided  exist 
here.    One  can  see  that  where  a  parish  has  dis- 
appeared, in  this  sense  that  it  has  been  broken  up 
into  four  or  five  different  parishes,  it  would  \id 
difficult  to  say  that  the  settlement  in  bhe  parish 
still  continued,  because  the  parish  which  once 
existed,  in  which  the  pauper  had    obtained    a 
settlement,  no  longer  exists,  and  one  could  not 
say  that  he  belonged  to  A.,  6.,  0.,  D.,  or  E., 
because  no  such  parish  existed  as  that  in  which 
he  got  his  settlement,  and  the  appropriation  of 
his  settlement  to  some  one  of  th^  new  parishes 
would  he,  or  ought  to  be,  legislation  and  not  deci- 
sion. But,  be  that  as  it  may,  in  this  case  the  pauper 
was  settled  in  West  Ham,  and  now  claims  a  settle- 
ment in  West  Ham,  and  what  is  there  to  prevent 
her  from  having  it  P    Is  there  no  identity  in  the 
parish  by  reason  of  the  same  course  of  administra- 
tion continuing,  the  same  liabilities  upoa  its  inha- 
bitants, the  same  duties  to  be  performed  by  the 
officers  of  the  parish?    There  is  no  doubt  that 
everything  that  would  constitute  identity  in  an 
administrative  body  exists  here,  and  it  is  upon 
the  liability  of  that  same  administrative  body 
that  the  pauper  makes  her  claim.    What  is  the 
answer  to  it  P     Not  that  there  is  any  real  change 
in  the  administration,    not  that    there  is  any 
change   in  the  actual  place  where  the  pauper's 
settlement  was  obtained,  but  that  something  has 
been  added  to  the  parish  afterwards,  and  this,  it 
is  said,  is  to  make  the  whole  difference  in  the 
rights  and  liabilities  of  the  parish  to  which  the 
addition  has  been  made,  so  as  to  deprive  the 
pauper  of  her  rights  under  the  Act  of  Charles  II., 
and  those  Acts  which  followed  it,  among  others 
of  the  right  not  to  be  removed  and  sent  to  some 
other  place.    I  am  wholly  unable  to  follow  the 
reasoning  which  suggests  that  this  parish  has 
changed  its  identity.    It  is  the  same  parish  in  all 
the  things  which  constitute  the  identity  of  an 
administrative  body,  and  the  fact  that  a  small 
part  has  been  added  to  it,  so  as  to  bring  it  within 
the  area  of  that  which  is  the  unit  for  administra- 
tive purposes,  seems  to  me  not  to  interfere  in 
the  smallest  degree  with  the  identity  of  that 
which  is  really  the  same  parish  which   existed 
l:)efore.    It  would,  indeed,  be  only  an  attempt  at 
logic  run  mad  to  suggest  that  by  reason  of  an 
addition  to  a  parish  it  ceased  to   be   the  same 
parish,  and  became  a  new  creature  created  by  the 
mere  fact  of  that    addition.    I  am  quite  sure 
that  nothing  in  the  Act  of  Parliament  which  gave 
the  authority  to  make   the  addition   to,  or  to 
•change  the  boundary  of,  the  parish  could  ever 
have  contemplated  that  the  effect  would  be  to 
<!hange  the  whole  legal  liabilities ;  and  indeed,  as 
Mr.  Avory  very  frankly  and  boldly  admitted,  if 
the  question  was  raised  as  to  a  debt  contracted  by 
the  parish  of  West  Ham,  that  it  would  be  a  good 
plea,  apart  from  legislative  remedy,  to  say  that 
the  parish  had  ceased    to  exist,  and   therefore 
that  the  creditor  could  not  recover,  and  must  lose 
his  debt.    That  would  be  indeed  reducing  the 


matter  to  an  absurdity.  I  therefore  move  your 
Lordships  that  this  appeal  be  dismissed  with 
costs. 

Lord  Shand. — My  Lords :  I  am  of  the  same 
opinion,  and  I  have  nothing  to  add,  except  that  I 
think  that  there  is  identity  of  parish  here, 
although  an  addition  has  been  made  to  it  to  sonie 
extent. 

Lord  Davby. — My  Lords :  I  wish  to  speak  with 
all  the  respect  that  is  due  to  a  judgment  of  the 
Court  of  Queen's  Bench  delivered  as  long  ago  as 
in  1842  in  the  case  of  Beg,  v.  Tipton  {ubi  9up.).    I 
do  not  find  it  necessary  for  the  decision  of  this 
case  to  say  whether  the  reasoning  upon  which  the 
decision  in  that  case  was  founded  is  altogether 
satisfactory  to  my  mind  or  not,  because  I  think 
that  it  is  no  authority  for  the  decision  of  this 
case.    This  case  is  quite  different  in  its  circum- 
stances and  facts,  and  what  was  said  in  the  caee 
of  Beg,  V.  Tipton  is  no  authority  fur  the  decision 
of  this  case.     Nor  do  I  think  that   the  caee  of 
St.  Saviour's  Union  v.  Dorking  Union  {ubi  sup.)  is 
any  authority  for  this  case.      If  we  were  con- 
sidering the  case  of  the  parish  of  Wanstead,  the 
Dorking  case  might  be  an  authority,  because  a 
piece  has  been  taken  out  of  the  old   parish  of 
Wanstead  and  added  to  the  parish  of  West  Ham, 
and  in  that  respect  this  case  bears  some  resem- 
blance to  the  Dorking  case.    But  here  we  have  to 
deal  with  a  case  in  which  a  piece  has  been  added 
to  the  parish  of  West  Ham  from  the  parish  of 
Wanstead,  not  one  in  which  a  piece  has  been 
taken  out  of  West  Ham,  and  in  that  respect  I 
think    that    the    case   is    not  governed  by  the 
Dorking  case.    I  think  that  the  true  test  is  that 
which  was  suggested  by  Collins,  M  R. — namely, 
Has  the  parish  in  which  the  pauper  had  a  settle- 
ment lost  its  identity?    In  the  case  of  Beg.  v. 
Tipton  I  can  quite  understand  that  the  pariah  of 
Halesowen  had  ceased  to  exist.      It  had  been 
divided  into  some  dozen  or    more    parishes— I 
think,  into  fifteen;    at   all  events,   into  seversl 
smaller  parishes — none  of  which  could  assert  that 
it  was  the  original  parish  of  Halesowen.    But  in 
the  present  case  I  see  no  ground  whatever  for 
saying  that  the  parish  of  Went  Ham  has  lost  its 
identity.    A  parish  does  not    lose  its   identi^ 
by  reason  of  a  mere  alteration  of  its  boundary;  it 
does  not  lose  its   identity  because  a  piece  has 
been  added  to  it,  nor,  as  I  think,  because  a  piece 
has  been  taken  away  from  it.      It  must  be  a 
question  in  each  case  whether  what  has  been 
done  has  destroyed  the  identity  of  the  parish  for 
such    purposes;    and   it    appears    to  me  to  be 
extravagant  to  say  that  if  the  boundary  between 
two  parishes  is  rectified  by  drawing  a  give-and- 
take  line,  so  that  each  parish  has  a  piece  added 
to  it  and  loses  a  piece  which  is  added  to  the  other, 
those   two    parishes   have    thereby    lost    ihwr 
identity,  or  that  a  pauper  with  a  settlement  in 
either  of  them  loses  his  settlement.    In  acoord- 
aoce  with  what  I  have  said,  it  may  be  that  a  case 
similar  to  the  Dorking  case  may  some  day  come 
before  us,  and,  if  it  does,  I  will  examine  it  with  an 
open  mind,  but  I  am  bound  to  say  that  the 
principle  upon  which  I  decide  this  case,  and  tiie 
principle  wich  appears  to  me  to  be  applicable  to 
this  case,  is  one  which  would  lead  to  the  oon- 
olusion  that  the  Dorking  case  was  not  founded 
on  pure  reason ;  and,  indeed,  I  Jo  not  think 
that  that  case  would  have  been  so  decided  had 
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not  the  judges  —  erronoouslj,  as  I  think  — 
thought  that  it  followed  frotn  the  deoision  of 
Beg.  y.  THpton. 

Lord  BoBBBTSON  oonoarred. 

Order  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitor  for  the  appellants,  F,  E,  Hilleary. 
Solicitor  for  the  respondents,  W,  A,  Blaxland, 
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COURT    OF    APPEAL. 

Dec,  7  and  8, 1903. 

(Before  Williams,  Bombb,  and  Stirling,  L. JJ.) 

London   County  Council  v.  South   Mbtbo- 
POLITAN  Gas  Company,  (a) 

APPBAL  FROM  THB  CHANCBBY  DIVISION. 

Local  government — Metropolis — Gas  company — 
Testing  of  gas  by  local  authority  under  statutory 
powers— '* Daily''  testings — Ri^ht  to  test  on 
Sundays — Practice  to  omit  testings  on  Sundays 
— Intention  of  Legislature — Gaslight  and  Coke 
and  other  Gas  Companies  Acts  Amendment  Act 
1880  [4Q&AA  Vict.  c.  clxxxi.),  s.  1, 

The  gas  examiners  appointed  by  the  London 
County  Council  as  the  successors  of  the  Metro- 
politan Board  of  Works  were  held  to  be  entitled 
to  test  on  Sundays  the  gas  supplied  by  the 
defendant  company,  the  prirn^  facie  meaning  of 
"  daily  "  in  the  defendant  company's  special  Act 
of  1880  being  **  every  day*'  inclusive  of  Sunday, 
And  the  practice  prevailing  under  similar  pro- 
visions in  previous  Acts  of  Parliament  to  test 
the  gas  on  weekdays  only  was  not  considered  to 
he  of  such  a  nature  tJiat  the  court  ought  to 
impute  to  the  Legislature  knowledge  thereof 
when  passing  the  Act  0/I88O,  nor  sufficient  to 
justify  the  court  in  construing  the  Act  with 
reference  to  that  practice. 

Decision  of  Joyce,  J.  (ante,  p.  137 ;  88  L.  T.  Bep. 
623)  affirmed, 

TJndbb  the  provisions  of  the  Metropolis  Gas  Act 
1860  (23  &  24  Yict.  c.  125),  ss.  27,  28,  every 
metropolitan  gas  company  was  required  to  erect 
Jill  experimental  meter  famished  with  a  saitable 
bpnier  and  other  necessary  apparatus,  and  provide 
all  proper  machinery  and  instruments  fur  testing 
the  illuminating  power  and  purity  of  the  gas, 
which  was  to  be  tested  by  competent  examiners 
appointed  by  local  authorities  taking  supplies 
<n  gas. 

Sect.  55  of  that  Act  enacts  as  follows : 

Provided  that  no  apeoial  remedy  or  provision  for 
ICiTiDg  relief  to  any  person  given  by  this  Aot  shall 
prejndioe  or  diminieh  the  general  jurisdiotion  of  any  of 
Her  Majesty's  snperior  oomte  of  law  or  eqoity  over  or 
with  respect  to  the  acts  or  defaults  in  respect  of  which 
ilie  special  remedies  or  provisions  are  so  given. 

At  the  date  of  the  commencement  of  that  Act 
thirteen  companies  supplied  gas  in  the  metropolis, 
one  of  them  being  thn  South  Metropolitan  Gas- 
light and  Coke  Company,  while  among  the  others 
were  the  Gaslight  and  Coke  Company,  the  Im- 
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pertal  Gaslight  and  Coke  Company,  and  th& 
Commercial  Gas  Company. 

In  1869  the  South  Metropolitan  Gaslight  and 
Coke  Company's  Act  1869  (32  &  33  Yict.  o.  cxxx.) 
was  passed. 

^y  sect.  3  the  term  "  day "  was  defined  ta 
mean  (except  in  that  section)  twenty-four  hours 
reckoned  from  nine  o'clock  in  the  forenoon  of  one 
day  to  nine  o'clock  in  the  forenoon  of  the  next 
following  day,  so  much  of  each  day  as  was  before 
nine  o'clock  in  the  forenoon  being  reckoned  as 
part  of  the  immediately  preceding  day  of  the 
month  or  week. 

By  sect.  15  the  Board  of  Trade  were,  as  soon  as 
might  be  after  the  passing  of  the  Act,  to  appoint 
three  competent  and  impartial  persons,  one  at 
least  of  them  having  practical  knowledge  and 
experience  in  the  manufacture  and  supply  of  gas^ 
who  were  to  be  called  the  gas  referees,  and 
to  appoint  successors  on  vacancies  happening 
among  them,  and  by  sect.  16  the  term  of  o£&ce  of 
referees  was  limited  to  one  year,  but  they  were 
to  be  capable  of  reappointment. 

By  sect.  19  the  gas  referees  were,  subject  to  the 
provisions  of  the  Act,  from  time  to  time  to  pre- 
scribe and  certify  the  mode  to  be  adopted  for 
testing  and  i*ecording  the  illuminating  power  of 
gas  supplied  by  the  South  Metropolitan  Gaslight 
and  Coke  Company,  and  the  number  of  times  of 
testing. 

They  were  also  (sect.  26}  to  prescribe  and  certify 
from  time  to  time  what  testing  places  and  testing' 
apparatus  were  to  be  provided  by  the  company^ 
which  testing  places  and  apparatus  were  (sect.  27) 
to  be  under  the  control  and  management  of  the 
Metropolitan  Board  of  Works;  but  by  sect.  2B 
the  company  were  empowered  to  have  a  separate 
testing  place  in  the  same  building  under  their  own 
control  and  management. 

Sect.  22  directed  the  referees  to  prescribe  and 
certify  the  maximum  amount  of  impurity  to  be 
allowed  in  the  gas,  and  sect.  39  prescribed  its 
illuminating  power. 

By  sects.  30  and  31  the  Board  of  Works  were 
to  appoint  a  competent  and  impartial  person  or 
persons  to  be  a  gas  examiner  or  gas  examiners 
for  the  several  testing  places,  and  there  was  to  be 
a  chief  gas  examiner  appointed  by  the  Board  of 
Trade. 

Sect.  32  provided  as  follows : 

A  gas  examiner  shall  at  each  testiBg  place  test 
daily  the  illuminating  power  and  pnrity  of  gas  sup- 
plied by  the  company,  and  in  the  event  of  the  same 
being  ascertained  to  be  defective  in  either  particular  he 
shall  forthwith  give  notice  to  the  company. 

By  sect.  33  testings  of  illuminating  power  were 
to  be  made  three  times  at  least  each  day,  and  at 
intervals  of  not  less  than  one  hour,  between  the 
hours  of  five  o'clock  and  ten  o'clock  in  the  after- 
noon  in  the  months  of  October  to  March,  both  in- 
clusive, and  between  the  hours  of  eight  o'clock 
and  eleven  o'clock  in  the  afternoon  in  the  months 
of  April  to  SeptiCmber,  both  inclusive. 

By  sect.  34  the  avei'age  of  all  the  testings  on 
each  day  was  to  represent  the  illuminating  power 
of  that  day,  and  by  sect.  35  the  company  might 
be  represented  at  testings  by  an  officer,  who, 
however,  was  not  to  interfere  in  the  testing. 

Provisions  similar  to  the  above  had  been  enacted 
in  the  City  of  London  Gas  Act  1868  (31  &  32 
Yict.  c.  cxxv.),  ss.  29-49,  applying  to  the  Gas- 
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light  and  Coke  Company  and  two  other  of  the 
companies  whioh  had  supplied  eas  in  I860,  the 
provisions  of  which  Act  were  by  sect.  109  of 
the  Gaslight  and  Coke  Company's  Act  of  the 
same  year  (c.  cvi.)  extended  to  that  company  and 
their  undertaking  without  as  well  as  within  the 
-city  of  London;  and  similar  provisions  were 
enacted  with  reference  to  the  Imperial  Gaslight 
and  Coke  Company  hy  the  Imperial  Gas  Act 
1869  (32  &  33  Vict.  c.  czxviii.,  ss.  44-63),  and  with 
reference  to  the  Commercial  Gkts  Company  by  the 
Commercial  Gas  Act  1875  (38  &  39  Vict.  c.  cc), 
ss.  6,  22-40. 

The  Gasworks  Clauses  Act  1871  (34  &  35  Yict. 
c.  41)  provides  as  follows : 

Sect.  1.  The  Gasworks  Clanses  Aot  1847  and  this 
Act  Bhall  be  oonstmed  together  as  one  Aot,  and  the 
provisions  of  thia  Aot  shall  be  held  to  repeal  and 
supersede  snoh  of  the  provisions  of  that  Aot  as  are 
inconsistent  with  this  Aot. 

Sect.  34.  The  undertakers  shall  give  to  the  gas 
examiner  and  to  his  assistants,  and  to  every  looal 
authority  within  the  limits  of  the  special  Act,  and  their 
agents,  aooeas  to  the  teetiog  place,  and  shall  aff  jrd  all 
facilities  for  the  proper  execution  of  this  Aot ;  and  in 
case  the  undertakers  make  default  in  complying  ivith 
any  of  the  provisions  of  this  section  they  shall  for  every 
such  default  be  liable  to  a  penalty  not  exceeding  51.  to 
the  looal  authority  or  to  the  persons  making  the 
application. 

By  the  Gaslight  and  Coke  Company's  Act 
1876  (39  &  40  Vict  c.  ccxxv.),  ss.  27-44,  similar 
provisions  to  those  contained  in  the  before- 
mentioned  special  Acts  were  re-enacted  with 
respect  to  that  company,  those  of  the  City  of 
London  Gas  Act  1868  being  repealed  by  the  Act ; 
and  in  1876  also  the  South  Metropolitan  Gaslight 
and  Coke  Company's  Act  (39  &  40  Vict.  o.  ccxxix.) 
was  passed. 

By  sect.  10,  sects.  19-35  and  39  of  the  company's 
Act  of  1869  were  (among  other  sections)  repealed ; 
but  sects.  28-45  re-enacted  similar  provisions, 
sect.  39  directing  the  Metropolitan  Board  of 
Works  to  appoint  examiners,  sect.  28  directing 
the  referees  to  certify  and  prescribe  the  mode 
and  number  of  testings,  and  sect.  41  providing 
for  daily  testings  by  the  examiners.  And,  by 
sect.  52,  if  on  an  average  of  three  days  the 
gas  supplied  by  the  company  from  any  station 
was  of  less  purity  than  it  ought  to  be  under 
the  Act,  the  company  were  to  n>rfeit  a  sum  of 
^02.  for  each  station  in  respect  of  which  they 
were  in  default. 

The  provisions  of  sect.  22  of  the  Act  of  1869  as 
to  purity  of  gas  were  re-enacted  by  sect.  31,  and 
sect.  26  prescribed  the  illuminating  power. 

In  1879  the  South  Metropolitan  Gaslight  and 
Ooke  Company's  name  was  changed  to  the  South 
Metropolitan  Gas  Company. 

In  or  before  the  year  1880  six  of  the  companies 
which  had  supplied  gas  in  the  metropolis  in  1860 
(including  tbe  Imperial  Gaslight  and  Coke 
CompaDv)  became  amalgamated  with  the  Gaslight 
and  Coke  Company,  while  of  the  others  two 
l»ecame  amalgamated  with  the  South  Metropolitan 
Gas  Company  and  one  with  the  Commercial  Gas 
Company,  and  one  became  amalgamated  with 
tbn  Gaslight  and  Coke  Company  subsequently  in 
1883. 

In  1880  the  Gaslight  and  Coke  and  other  Gas 
Companies  Acts  Amendment  Act  1880  (43  &  44 
Vict.  c.  clxxxi.)  was  passed. 


By  sect.  4  the  companies  to  which  the  Act 
extended  and  applied  were  declared  to  be  the 
Gaslight  and  Coke  Company,  the  Commercial 
Gas  Company,  and  the  South  Metropolitan  Qm 
Company  ;  and  throughout  the  districts  of  those 
companies  it  was  enacted  that  for  the  purposes  of 
its  application  throughout  any  one  of  saoh 
districts  the  expressioa  "the  company"  should 
be  construed  to  mean  such  one  of  those  com- 
panies as  was  for  the  time  being  authorised  to 
supply  gas  in  such  district ;  and  tbe  expressions 
"  gas  referees  "  and  "  gas  examiner  "  should  haye 
the  meanings  assigned  to  them  in  the  special  Act 
of  such  company,  and  that  the  special  Act  of  each 
company  as  amended  by  the  Act  now  in  state- 
ment and  that  Act  should  be  construed  together 
as  one  Act. 

The  Act  repealed  (among  others)  sects.  41  and 
52  of  the  latter  company's  Act  of  1876 ;  bat  it 
re-enacted  provisions  for  the  purpose  of  testing 
gas. 

By  sect.  7  a  eas  examiner  is  to  make  at  each 
testing  place  "  daily  "  such  number  of  tests  as  the 
gas  referees  may  prescribe  for  ascertaining 
whether  during  the  whole  of  each  day  the  illumi- 
nating power  and  purity  of  the  gas  supplied  at 
such  testing  place  by  the  company  are  such  as 
are  respectivsly  prescribed  under  their  special 
Act,  and  the  tests  for  illuminating  power  are  to 
be  taken  at  intervals  of  not  less  than  one  hour. 

Sect.  9  is  as  follows  : 

The  average  of  all  the  testings  at  any  testing  place  on 
any  dsy  of  the  parity  of  the  gas  supplied  by  the  com- 
pany at  such  testing  place  shall  be  deemed  to  repTesent 
the  parity  of  saoh  gas  on  that  day  at  such  testing 
place.  Provided  always,  that  if  on  any  one  day  tbe 
gas  supplied  by  the  company  i^t  snch  testing  place  is  of 
lees  parity  than  it  oaght  to  be  under  the  special  Ast» 
the  average  of  all  the  testings  made  at  such  testing 
place  on  that  day  and  on  the  preceding  and  foUowing 
day  shall  be  deemed  to  represent  the  purity  of  such  gas 
on  such  one  day  at  such  testing  place. 

By  sect.  10  the  company  may,  if  they  think  fit* 
be  represented  at  testings  by  an  officer  who  may 
not  interfere  in  the  testing ;  and  the  Metropolitan 
Board  must  inform  the  company  of  the  proposed 
times  of  testing  on  any  day  on  the  company's 
request. 

By  sect.  40.  sub- sect.  8,  of  the  Local  Govern- 
ment Act  1888  the  powers,  duties,  and  liabilities  of 
the  Metropolitan  Board  of  Works  were  transferred 
to  the  London  County  Conncil. 

From  time  to  time  gas  referees  had  been  dnly 
appointed  by  the  Board  of  Trade  and  gas 
examiners  by  the  Board  of  Works  and  county 
council;  and  testing  places  had  been  doly  pre- 
scribed and  certified. 

From  the  passing  of  the  Act  of  1860  down  to 
1880,  and  again  from  1880  till  1902,  tests  of  the 
gas  supplied  by  the  South  Metropolitan  Gas 
Company  and  other  companies  were  invariably 
made  on  weekdays  and  never  on  Sundajs 
(excepting  during  the  hours  of  Sunday  before 
9  a.m.,  which,  under  the  definition  of  "  day "  in 
the  Act  of  1869  and  corresponding  Acts,  were 
reckoned  as  part  of  Saturday.) 

On  the  7th  Nov.  1902,  however,  the  cotaity 
council  informed  the  South  Metropolitan  Gm 
Company  that  the  gas  examiners  had  been 
directed  to  attend  at  the  testing  places  on  the 
following  Sunday  with  a  view  to  testing  the  gas 
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then  bein^  rapplied  by  the  oompany;  but  the 
•oompany  mstnicted  their  aeryant  not  to  admit 
them,  and  claimed  that  the  connty  coonoil  were 
not  entitled  to  have  tests  made  on  Sundays. 

The  county  council  accordingly  commenced 
this  action  against  the  company,  claiming  a 
declaration  that  the  gas  examiners  were  entitled 
at  each  appointed  testing  place  to  make  daily 
{including  Sundays)  such  number  of  tests  as  the 
stSLB  referees  had  prescribed  or  should  prescribe 
for  the  pnrpose  of  ascertaining  whether  during 
the  whole  of  each  day  the  illuminating  power 
and  purity  of  the  gas  supplied  at  such  testing 
place  by  the  company  were  such  as  were  respec- 
d^ely  prescribed  under  the  company's  special  Act, 
iuid  an  injunction  to  restrain  tne  company,  their 
directors,  agents,  serrants,  and  workmen  from 
preventing,  obstructing,  or  hindering  the  gas 
•examiners  from  making  tests  at  each  appointed 
testing  place  on  Sundays. 

The  oompany  by  their  defence  set  up  the 
practice  of  excluding  Sundays  above  referrod  to, 
4uid  denied  that  consumers  were  injured  thereby, 
inasmuch  as,  owing  to  the  fact  that  Sunday  was 
treated  as  a  day  of  rest,  more  gas  than  was 
neoessary  was  made  on  each  weekday,  and  the  gas 
used  on  Sundays  was  therefore  mainly  the  excess 
of  that  made  during  the  week,  and  had  been  sub- 
jected to  the  weekday  tests. 

They  further  pleaded  the  Sunday  Observance 
Act  1677  (29  Oar.  2,  c.  1). 

Evidence  was  given  on  their  behalf  as  to  the 
practioe  of  omitting  Sunday  testings,  the  absence 
•of  injury  to  the  consumers,  and  other  matters. 

On  the  4th  May  1903  the  action  came  on 
for  trial  before  Joyce,  J.,  when  his  Lordship 
decided  {ante,  p.  137;  88  L.  T.  Bep.  623)  that 
.  Sundays  were  included  in  the  word  "  daily  " ; 
that  tne  primd  facie  meaning  of  "daily"  was 
*'  everf  day  " ;  and  that  the  practice  which  had 
prevailed  was  not  sufficient  to  alter  the  construc- 
tion of  the  Act. 

From  that  decision  the  defendants  now 
appealed. 

Upon  the  hearing  of  the  appNeal  two  points  were 
argued  which  were  not  raised  in  the  court  below, 
in  addition  to  the  question  of  the  meaning  of  the 
word  "  daUy." 

Warmingion,  K.G.  and  Lord  Bohert  Cecil,  K.O. 
^with  them  Lawrefice  Bostron)  for  the  appellants. 
— ^The  question  raised  by  this  appeal  is  whether 
in  sect  .7  of  the  Gaslight  and  Coke  and  other  Gas 
Companies  Acts  Amendment  Act  1880,  and  other 
statutes  relating  to  the  defendant  company,  the 
word  "  daily "  is  to  be  constmed  as  including 
Sunday.  We  submit  that  "  daily  "  applies  only 
to  a  working  day — i.e.,  every  day  of  the  week, 
excluding  Sunday.  Although  a  new  departure, 
the  plsdntiffs  claim  the  right  to  do  what  is  referred 
to  in  that  section  on  Sundays  as  well  as  on  week- 
days. The  practice  of  testing  gas  was  introdaced 
in  1851 ;  and  in  1854  the  local  authority  was 
•empowered  to  appoint  a  practical  chemist  for  the 
pnrpose  of  testing  the  illuminating  power  and 
jpuntj  of  gas.  That  power  was  originally  given  as 
regarded  a  particular  company,  and  was  extended 
to  all  gas  companies  in  1860.  The  first  special 
Act  relating  to  the  defendant  company  was  passed 
in  1869  (32  &  33  Yict.  c.  cxxx.)*  prescribing  who 
was  to  make  the  test  and  how  it  was  to  be  made  : 
^see  sects.  19, 23,  26,  and  30).  Sect.  3  contains  a  ' 
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definition  of  the  word  "  day."    These  provisions 
rendered  the  testing  of  gas  a  compulsory  process, 
and  until  1902  the  testing  was  done  on  weekdays 
only,  excluding  the  statatory  day    beginniDg  at 
nine  o'clock  in  the  forenoon  of  Sunday  and  ending 
at  nine  o'clock  in  the  forenoon  of  Monday.    The 
next  special  Act  relating  to  the  defendant  com- 
pany was  that  passed    in  1876  (39  &  40  Yict 
c.  ccxxix.),  and  by  sect.  10  various  provisions  of 
the  Act  of  1869  were  repealed  :  (see  sects.  30,  32, 
35,  39,  41,  42.  and  46)      The  last  special  Act 
relating  to   the  defendant   company    was    that 
passed  in  1880    (43  &  44  Yict.  c.  clxxxi.)»  the 
material  sections  of  which  are  sect.  2 — the  defini- 
tion clause — and  sects.  4,  5,  7,  8,  9, 11, 14,  and  15. 
From  the  time  that  the  daily  testing  of  gas  was 
first  established  in  the  metropolis,  tbe  practice 
has  always  been  to  treat  Monday  as  succeeding 
Saturday  in  carrying  out  the  process  of  testing 
the  gas  manufactured  by  the  deiendant  company, 
and  Sunday  has   been  regarded  as    a  dice  non. 
Formerly  it  does  not  appear  to  have  been  con- 
sidered by  the  gas  examiners  their  duty  to  test  on 
Sunday,  and  no  one  considered  that  there  was  any- 
thing wrong  in  noc  enforcing  a  testing  on  that 
day.    The  defendant  company's  case  is  this,  that, 
in   construing    the    various    sections     of    the 
different  Acts  dealing  with  the   same    subject- 
matter    on  several  occasions,  the  court   should 
have  regard  to   the  circumstances  under  which 
the  legislation  took  place.  The  Act  of  1880,  under 
which  the  right  now  set  up  by  the  plaintiffs  is 
claimed,  comes  at  the  end  oi  a  series  of  statutes 
in-  which  the  words  that  the  plaintiffs  rely  upon 
were  also  used.  And  the  Legislature  in  re-enacting 
in  eect.  7  of  the  Act  of  1880  the  provisions  of  the 
earlier    Acts   must    be  taken  to  have  done  ho 
having  regard  to    the    practice     of    excluding 
Sundays    which  had  then  obtained    for  twenty 
jears.     It  is  not  suggested  that  sect.  7  of  the  Act 
of    1880  was   intended    to    introduce   any  new 
practice,  and  the  existing  practice  interprets  the 
requirements  of  the  Act  of  1880.    Therefore  we 
submit  that  the  term  "  daily  '*   in  that  section 
must  be  construed  with  reference  to  the  interpre- 
tation  which  has  been   placed  upon   it  by  the 
parties  concerned  in  testing  gas.     When  constru- 
ing expressions  used  in  Acts  of  Parliament,  the 
circumbtances  with  reference  to  which  the  same 
were  enacted,  and  the  object  of  the  Legislature 
appeariDg  from  those  circumstances,  must  be  con- 
sidered.   Lord    Macnaghten    said    in     Commie- 
eionere  for  Special  Furpoeee  of  Income   Tax  v. 
Pemeel  (65  L.  T.  Rep.  621 ;   (1891^  A.  0.  531,  at 
p.  591) — a  case  in  which  the  question  arose  as  to 
the  meaning   of   '* charitable   purposes"    in    a 
statute — ^that  those  words  must  be  read  according 
to  the  view  taken  by  the  courts  in  England  as  to 
what  were  "  charitable  purposes.**    In  the  present 
case  there  has  arisen  a  practice  whereby  is  shown 
the  meauing  of  the  word  "  daily "  as  used  in  the 
statutes  affecting  gas  companies.    [Bomeb,  L.J. 
Do  you  suggest  that  the  Legislature    most  be 
taken  to  have  had  notice  of  that  practice  ?]  Yes,  so 
we  submit.      The  gas  referees    were  originally 
appointed  by  the  Board  of  Trade;  no  one  else 
had  auy  authority   to  appoint.     A  similar  state- 
ment to  that  of  Lord  Macnaghten  was  made  in 
the  Court  of  Appeal  with  regard  to  the  meaning 
of  the  words  *'  inhabited  house  " : 

Tewfins  V.  Nonkett,  44   L.  T.    Rep.   128 ;   50  L.  J. 
132,  as  p.  135,  Q  B. 
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The  same  principle  was  laid  down  by  Tomer, 
L.J.  in 

Hawkins  ▼.  Chith^rcolet  6  De  G.  M.  A  G.  1,  at  p.  21. 

The  testing  on  Sundays  woald  be  a  needless 
innovation,  and  would  necessitate  the  employment 
of  a  large  amount  of  Sunday  labour  without  con- 
ferring any  appreciable  benefit  on  the  consumers. 
That  it  is  a  tendency  of  the  Legislature  to  avoid 
causing  unnecessary  Sunday  labour  there  can  be 
no  question.  This  sufficiently  appears  from  the 
various  Sunday  Observance  Acts.  The  Legis- 
lature had,  no  doubt,  regard  to  the  extreme  reluct- 
ance of  Parliament  to  allow  any  unnecessary 
work  to  be  performed  on  Sunday  when  passing 
the  various  statutes  relating  to  gas  companies. 
A  regular  succession  of  statutes  shows  that  there 
are  many  argumente  in  favour  of  keeping  one  day 
free  from  work.  When  it  is  intended  that 
Sunday  shall  be  considered  a  working  day,  some 
words  are  inserted  in  the  enactment  to  make  it 
clear  that  Sunday  is  not  excluded.  Otherwise  the 
term  "  day  *'  denotes  a  working  day  only.  Until 
the  present  year  no  demand  has  ever  been  made 
to  the  defendant  company  to  allow  testing  on 
Sunday ;  and  we  ask  the  court  to  hold  that  the 
long-established  practice  was  right,  at  any  rate 
in  construing  this  Act  of  1880.  Then  arises 
another  point  which  was  not  raised  in  the  court 
below.  A  special  remedy  has  been  provided  by 
statute  for  the  special  offence  complained  of ;  that 
is  the  only  remedy ;  and  the  plaintiffs  cannot  come 
to  the  court  for  a  declaratory  order.  A  new  obliga- 
tion or  duty  having  thus  been  created  by  statute 
and  a  penalty  imposed  for  a  breach  of  it,  the  penalty 
is  the  only  remedy.  The  plaintiffs  are  not  entitled, 
therefore,  to  enforce  the  discharge  of  the  duty  by 
means  of  an  action.  In  other  words,  the  coui't  has 
no  jurisdiction  to  entertain  the  action.  Sect.  34 
of  the  Gasworks  Clauses  Act  1871,  which  is  in- 
corporated with  the  defendant  company's  special 
Acte,  requires  that  the  undertakers  shall  give  the 
gas  examiner  access  to  the  testing  place,  or  in 
default  shall  be  liable  to  a  penalty  not  exceeding 
52.  Sect.  1  of  this  Act  provides  that  the  Gas- 
works Clauses  Act  1847  and  this  Act  shall  be 
construed  together  as  one  Act.  It  has  been  laid 
down  in  a  great  many  cases,  including  one  relating 
to  the  defendant  company,  that  these  Acte  apply 
to  the  defendant  company : 

South  Metropolitan  Qct$ligKt  <tnd  Coke  Company 
V.  Noahee,  61  L.  T.  Bep.  556. 

The  point  was  also  considered  in 

Dudley   Oaavoorks   Company   v.  Warmingtonf   29 
W.  B.  680. 

As  to  the  sections  which  import  the  provisions  of 
the  Act  of  1871  into  the  defendant  company's 
special  Acte,  see  the  Act  of  1880,  ss.  2, 4.  The  ques- 
tion as  to  the  incorporation  of  general  Acte  into 
special  Acte  has  been  discussed  in 

Attorney -Oeneral  v.  Corporation  of  Leeds,  22  L.  T. 

Bep.  8S0 ;  on  appeal,  L.  Bep.  5  Ch.  App.  583  ; 
Attomey'Oeneral  v.  Cheat  Eattem  BaUway  Com^ 

pany.  26  L    T.  Bep.  749 ;  on  appeal,  L.  Bep.  6 

E.  &  I.  App.  367  ; 
Canada  Southern  Railway  Company  v.   Interna^ 

tional  Bridge  Company,  8  App.  Caa.  723. 

A  further  point  which  also  was  not  raised  m  the 
court  below  is  that,  if  an  action  be  maintainable 
at  all,  the  London  County  Council  is  not  the 
proper  body  to  sue.  The  perftnns  mentioned  in 
the  stetement  of  claim  are  not  the  servants  of  the 


plaintiffs  here,  but  of  the  gaa  referees.  Those  axe 
the  persons  to  whom  the  gas  examiners  are 
responsible.  The  London  Couniy  Council  as 
successors  to  the  Metropolitan  Board  of  Works 
have  no  remedy.  If  anybody  has  it  would  be  the 
Attorney- General,  the  action  being  brought  to 
enforce  the  performance  of  a  public  duty.  Oar 
submission  is  that  the  gas  examiners  have  to  obey 
their  superior  o£&cers,  the  gas  referees,  and  they 
must  complain  to  the  gas  referees  if  anything  i» 
wrong,  and  not  to  the  London  County  Council. 
Upon  this  point,  see 

Mayor,  ^c,  of  Devonport  v.  Tozer  and  Son,  86- 
L.  T.  Bep.  612;  (1902)  2  Cb.  182;  on  appeal, 
ante,  p.  66  ;  88  L.  T.  Bep.  113  ;  (1903)  1  Ch.  759 ;. 

Chartered  IneHtute  of  Patent  Agents  v.  Lockwood, 
71  L.  T.  Bep.  205  ;  (1894)  A.  C.  347 ; 

BarrctoloiAgh  v.  Brown,  76  L.  T.  Bep.  797 ;  (1897> 
A.  C.  615. 

Hughes,  K.C.  and  T,  T.  Methold  for  the 
respondents. — At  the  hearing  of  this  action  in  the 
court  below  it  was  stated  that  the  object  of  both 
parties  was  to  obtain  a  decision  upon  the  i>oint  at 
issue,  and,  now  that  the  defendant  company  find 
that  that  decision  is  against  them,  they  take  the 
point  that  the  court  had  no  jurisdiction  to  try 
the  action.  But,  subject  to  the  court  having  juris- 
diction, all  other  points  were  waived  in  the  court 
below.  As  to  the  first  point,  Sunday  cannot  be 
treated  as  a  dies  non  as  regardJs  testing  the  purity 
of  the  gas  supplied  by  the  defendant  company. 

eViLiiiAMS,  L.J. — Is  there  no  case  in  whidi 
onday  has  been  treated  as  the  day  next  to 
Saturday  P]  We  know  of  no  case,  although  it  is 
customary  to  exclude  Sunday  when  referring  to 
periods  of  days.  [Williams,  L.J.  referred  to 
Wooliych  on  Legal  Time.]  We  submit  that  in 
an  Act  of  Parliament,  unless  there  is  some  ex- 
press provision  to  the  contrary,  *^  daily  "  includes 
Sunday.  Sunday  is  included  in  computations  of 
time: 

Peacock  v.  The  Queen,  4  C.  B.  N.  8.  264 ; 
Rawlins  v.  West  Derby  Overseers,  2  C.  B.  72 ; 
Ex  parte  Simpkin,  2  £11.  &  ED.  392. 

With  respect  to  the  question  of  the  Sunday  Ob- 
servance Acte,  a  by-law  restricting  the  navigation 
of  a  canal  on  Sunday  has  been  held  to  be  void : 

Colder  and  HMle  Navigation  Company  v.  PtUtfif  ^ 
14  M.  &  W.  76. 

Therefore  we  say  that  "  daily  "  testing  in  sect.  7 
of  the  Act  of  1880  includes  testing  on  Sundays. 
If  the  defendant  company's  contention  were  right, 
they  could  give  their  consumers  gas  of  an  inferior 
quiuity  on  Sundays  without  fear  of  detection. 
This  cannot  have  been  the  intention  of  the  Legis- 
lature. [Williams,  L.J. — How  came  it  that  the 
examiners  changed  the  old  practice  as  to  testing  P] 
They  changed  it  upon  the  instructions  of  the 
plaintiffs,  who  for  certain  reasons  came  to  the 
conclusion  that  it  was  most  desirable  to  h&ve 
testings  on  Sunday  as  well  as  on  every  weekday. 
Then  as  to  the  question  of  jurisdiction,  if 
the  defendant  company's  contention  were  right, 
for  the  trifiing  penalty  of  5Z.  for  each  S  onday, 
amounting  to  262L  a  year,  they  could  evade  the 
application  of  the  provisions  of  seot.  7  of  the  Act 
of  1880  on  Sundays.  But  that  contention  is  not 
right,  because  by  sect.  55  of  the  Metropolis  Gas 
Act  1860  the  jurisdiction  of  the  courb  is  pre- 
served. That  section  contains  a  proviso  that  no 
special  remedy  or  provision  for  giving  relief  to 
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4mj  penon  given  by  that  Act  shall  prejudice  or 
diminiBh  the  general  jurisdiction  of  the  court 
over  or  with  respect  to  the  acta  or  defaults  in 
resi^eot  of  which  the  special  remedies  or  provisions 
are  so  given.  The  court  must  read  the  Gas- 
works OJausee  Acts  1847  and  1871  as  if  incorpo- 
rated in  the  Metropolis  Gas  Act  1860.  Those 
statutes  apply  to  the  several  metropolitan  gas 
'Companies  enumerated  in  Uie  Act  of  i860 : 

Commereial  0<u  Company  v.  Bcatt,  82  L.  T.  Bep. 
765 ;  L.  Bep.  10  Q.  B.  400. 

"They  referred  also  to 

Wolverhampton     New    WaterworlcB    Compcmy   v. 
Hawheeford,  10  C.  B.  N.  S.  836. 

Warmingion,  K.G.  replied. 

Williams,  L.  J. — We,  in  this  court,  havenothine 
to  do  with  the  question  whether  the  practice  (^ 
having  no  gas  tests  on  Sundays  was  a  convenient 
practice,  or  a  practice  which  was  advantageous  to 
tlie  pubUc.  That  is  not  for  us.  The  practice  of 
having  no  tests  on  Sundays  has  existed  for  a  lone 
time;  t>ut  that  is  not  a  reason  why  we  should 
violate  the  plain  construction  of  the  Acts  of 
Parliament  unless  the  practice  has  been  of  such  a 
nature  that  we  oiight  to  impute  to  the  Legislature 
the  knowledge  of  it  when  it  passed  the  several 
Acta  which  £ive  been  referred  to.  In  my  ju^- 
mentthe  present  case  is  not  such  a  case.  We 
'have  merely  to  construe  the  words  of  sect.  7  of 
the  Gaslight  and  Ooke  and  other  Gsa  Oom- 
naniee  Acts  Amendment  Act  1880,  which  is  as 
follows:  "A  gas  examiner  shall  at  each  testing 
place  make  &ily  such  number  of  tests  as  the 
gas  referees  may  prescribe  for  ascertaining 
-whether  during  the  whole  of  each  day  the  illumi- 
nating power  and  purity  of  the  gas  supplied  at 
such  testing  place  by  the  company  are  such  as  are 
respectively  prescribed  under  the  special  Act. 
Provided  that  the  tests  for  illuminating  power 
.shall  be  taken  at  intervals  of  not  less  than  one 
hoar."  Now,  I  cannot  doubt  that,  according  to 
their  natural  meaning  and  their  primd  fade  mean- 
ing, the  words  "make  daily  such  number  of 
tests "  mean  every  day,  inclusive  of  Sunday.  I 
am  not  at  all  saying  tha^  you  might  not  have  an 
Act  of  Parliament  in  which  those  words  were  used 
which  might  admit  of  being  differently  construed, 
either  by  reason  of  the  subiect- matter  of  the  Act 
of  Parliament,  or  by  reason  of  the  contents  of  the 
Act  of  Parliament  taken  as  a  whole.  That  is  not 
the  case  here.  Both  under  the  Gasworks  Glauses 
Act  1847  and  the  Gm works  Clauses  Act  1871,  and 
.also  under  the  special  Acts  of  this  company,  and  of 
-each  Gaslight  and  Ooke  Company,  the  obligation 
to  supply  gas  of  the  proper  illuminating  power, 
and  of  the  proper  quality,  is  a  continuing  obliga- 
tion which  has  to  be  performed  on  every  day. 
And,  in  the  nature  of  things,  there  is  just  as  much 
necessity  for  having  the  illuminating  power  and 
•quality  of  i;he  gas  tested  upon  a  Suuday  as  there 
is  upon  any  other  day  of  the  week.  Under  these 
circumstances,  having  regard  to  the  continuing 
nature  of  the  obligation  on  every  day,  indading 
.Sundays,  1  cannot  doubt  that  "make  daily 
aach  number  of  tests  "  are  words  which  apply  to 
.Sunday  as  well  as  to  any  other  day  of  the  week. 
That  being  so,  the  only  question  is  whether  one 
enght  to  construe  these  words  differently  by 
reason  of  the  practice  which  has,  as  a  fact,  been 
maintained  during  all  these  years  since,  at  all 
-events,  1869  and,  it  may  be,  for  aught  1  know, 


since  1847.  Cases  have  been  cited  to  show  that 
sometimes  you  are  not  only  entitled,  but  bound- 
where  you  have  Acts  of  Parliament  passed  in 
reference  to  a  matter  on  which  there  has  been  a 
continuity  of  Acts  of  Parliament  in  succession 
running  on  the  same  lines — to  take  into  considera- 
tion the  previous  practice.  The  strongest  case 
probably,  of  all  those  which  were  cited,  is  the  case 
of  Yewens  v.  NoaJces  (44  L.  T.  Rep.  128 ;  50  L.  J., 
182,  Q.  B.),  in  which  there  is  a  judgment,  amongst 
others,  of  Thesiger,  L  J.  Speaking  there  of  a  case 
in  which  there  was  living  in  a  house,  occupying  it, 
not  only  the  caretaker  himself,  but  his  wife  and 
children,  and  the  question  was  whether  the  ocou- 
pation  came  within  the  exemption  in  the  statute, 
he  said  (at  p.  135  of  50  L.  J.,  Q.  B.),  '*  WbUst  it 
is  true  that  we  ought  not  to  coostrue  an  Act 
itself  by  looking  at  the  practice  which  has 
taken  place  in  carrying  the  Act  oat,  it  is 
equally  true  that  we  are  entitled  to  con- 
strue a  subsequent  Act,  not  only  with  regard 
to  the  actual  words  used,  but  also  to  the 
practice  which  had  gpx>wn  up  and  existed  at  the 
time  the  subsequent  Act  was  passed."  That, 
undoubtedly,  is  a  strong  authority  of  Thessiger, 
L.J.  for  saying  that  such  practice  maj,  in  the 
case  that  he  mw  described,  be,  taken  into  con- 
sideration in  construing  the  Act  of  Pai*liament, 
and  1  do  not  propose  to  depart  from,  or  whittle 
down,  that  proposition  in  any  degree.  But  what 
does  the  Lord  Justice  mean?  Does  he  mean 
every  practice  by  persons  who  had  a  statutory 
duty  thrown  upon  them,  and  who,  throughout  a 
considerable  number  of  years,  or  a  long  period, 
have  neglected  to  perform  that  which,  according 
to  the  natural  construction  of  the  words,  would 
be  their  duty  P  I  think  not.  I  do  not  think  that 
he  means  to  say  that  one  is  alwavs  to  impute  to 
the  Legislature  a  knowledge  of  that  neglected 
duty  by  those  who  had  a  statutory  obligation 
thrown  upon  them.  If  it  is  not  always  that  this 
imputation  is  to  be  made,  when  is  it  to  be  made  P 
I  think  it  iri  to  be  made  in  those  cases  ia  which  it 
is  reasonable  to  impute  such  a  knowledge  to  the 
Legislatura.  A  case  in  which  it  has  usually  been 
done  is  where  in  the  antecedent  or  earlier  Acts  in 
similar  form  upon  the  same  subject-matter  the 
very  question  of  the  interpretation  of  a  particular 
section,  or  of  particular  words,  in  the  Act  of 
Parliament  has  come  into  court  for  decision,  and 
the  court  has  put  a  coastruction  upon  the  words 
in  the  earlier  Act  of  Parliament ;  then  when  you 
come  to  the  later  Act  of  Parliament  the  Legis- 
lature uses  identical  words.  It  cjold  not,  in  such 
a  case,  at  till  events,  be  supposed,  however  doubtf  al 
the  coiiscr action  of  thone  words  might  be,  that 
the  Legislature  passed  the  subsequent  statute 
without  knowledge  of  the  previous  decision  upon 
the  same  words  in  similar  Acts  of  Parliament. 
Then  take  again  the  case  which  was  the  actual 
case  before  the  court  in  Yewens  v.  Noahes  (ubi 
»up.).  That  was  a  case  in  which  the  knowledge 
that  wan  sought  to  be  imputed  to  the  Legislature 
was  the  practice  of  a  public  department  in  respect 
of  inhabited  house  duty.  One  can  quite  under- 
stand that  the  practice  of  public  departments 
might  be  supposed  to  be  within  the  knowledge  of 
the  Legislature;  but  I  do  not  think  we  ought  to 
carry  that  so  fai*  as  to  say  that  the  Legislature 
must  have  had  within  their  knowledge  and  view 
the  practice  of  the  examiners  as  to  holding  no  gas 
tests  upon  Sundays.    In  these  circumstances  it 
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seems  to  me  that  we  have  no  choice  hat  to  affirm 
the  decision  of  Joyce,  J.,  and  to  bold  that  these 
words  "  make  daily "  include  every  day  of  the 
week,  Sunday  inclasive.  Other  points  have  heen 
argued  which  it  is  not  necessary  to  f(o  into  now, 
because  matters  were  called  to  our  attention  by 
Mr.  Hufi^hes  which  dispose  of  those  points.  I  am 
not  sure  myself  that  the  pleading  is  so  drawn  as 
to  really  cover  the  case  which  is  now  made  on 
behalf  of  the  London  County  Council.  But  even 
if  in  form  it  is  not  correct,  and  I  think  that  we 
ought  to  disregard  that,  because  Mr.  Hughes 
has  stated,  without  any  contradiction  from  the 
other  side,  that  the  question  which  both  parties 
intended  to  have  decided,  and  wished  to  have 
decided  here,  was  whether  or  not  these  testings 
could  and  ought  to  be  held  under  sect.  7  of  the 
Act  of  1880  on  Sundavs.  That  being  so,  we  shall 
make  any  necessary  alterations  in  the  form  of  the 

fra^er  in  the  statement  of  claim.  I  repeat  that 
think  we  are  bound  to  hold  that  the  testings 
ought  to  be  made,  and  must  be  made,  under  the 
terms  of  the  statute,  on  Sundays  as  well  as  on 
weekdays.  The  appeal  will  be  dismissed  with 
costs. 

BoMBB,  L.J. — I  also  am  of  opinion  that  this 
appeal  fails.    Upon  what  I  may  call  the  main 

Question,  it  appears  to  me  to  be  clear  that  the 
ecision  of  Joyce,  J.  is  correct.  Whether  you 
look  at  the  defendant  company's  special  Act 
of  1869,  or  at  their  Act  of  1876,  or  at  their  Act  of 
1880,  it  appears  to  me  to  be  clear  on  the  construc- 
tion of  those  Acts  that  the  word  *'  daily  "  means 
what  it  says,  and  does  not  exclude  any  day  in 
particular,  like  Sunday.  On  the  Acts  themselves, 
if  there  was  nothins:  but  the  Acts  to  construe,  1 
do  not  reaUy  think  that  any  substantial  argument 
on  behalf  ox  the  luppellants  could  be  or  has  been 
addressed  to  us.  The  gas  has  to  be  supplied  on 
a  Sunday  as  well  as  on  any  other  day.  And  there 
is  just  as  much  reason  why  the  gas  should  be 
good  on  a  Sunday,  and  of  proper  purity  and  so 
forth,  on  that  day  as  well  as  on  any  other  day. 
Why  should  it  not  be  tested  on  that  day  as  well 
as  on  any  other  day  P  Nor  can  1  see  why,  under 
these  Acts,  any  distinction  should  be  attempted  to 
be  drawn  between  a  day  in  the  week,  saT  from 
Tuesday  morning  at  nine  o'clock  to  the  following 
Wednesday  at  nine  o'clock,  or  between  Saturday 
at  nine  o'clock  to  Sunday  at  nine  o'clock,  or  from 
Sunday  at  nine  o'clock  to  Monday  at  nine  o'clock. 
I  take  the  hour  of  nine  because,  under  the  Acts, 
the  days  are  defined  with  reference  to  nine  o'clock 
on  one  day  to  nine  o'clock  on  the  following  day. 
The  only  question  is— and  that  forms  really  the 
lesis  of  the  argument  of  the  appellants  on  this 
bead— can  the  plain  meaning  of  the  Acts  of  Par- 
liament be  departed  from  as  to  the  later  Acts 
because  a  practice  has  grown  up  of  not  taking  the 
tests  on  the  Sundays,  or  because,  as  I  under- 
stand, a  police  maffigtrate  may  have  decided  a 
case  whicn  implied  Uiat  a  testing  on  Sunday  was 
not,  in  his  opinion,  obligatory  under  the  Act.  I 
think  clearly  not.  There  is  nothing  from  the 
fact  of  that  practice  and  that  decision  which 
would  justify  us  in  saying  that  when  the  Legis- 
lature passed  the  Acts  of  1876  and  1880  it  did 
not  int^d  to  enact  what  it  had  previously  enacted 
in  1869,  and  to  have  the  word  *'  daily,  as  used 
in  those  subsequent  Acts,  used  exactly  in  the 
same  sense  as  it  is  used  in  the  Act  of  1869. 
With  regard  to  the  other  two  points,  which  were 


for  the  first  time  taken  on  this  appeal,  I  caa 
only  say  that,  to  my  mind,  with  regard  to  one  of 
them,  which  is  as  to  whether  the  London  County 
Council  are  entitled  to  sue,  1  clearly  think  they 
are.    It  was  suggested  that  they  had  no  sufficient 
interest  in  the  subject-matter  of  this  action  to 
justify  them  in  being  the  plaintiffs  in  this  action. 
But  the  county  council  is  the  controlling  autho- 
rity under  the  Acts,  and,  in  particular,  it  has  the 
control  and  management  of  the  testing  stations 
committed  to  it ;  and  why  has  it  had  committed 
to  it  the  control  and  management  of  the  testing 
stations  ?    Clearly  to  enable  it  to  carry  out  the 
duties  and  obligations  cast  upon  it  as  a  control- 
ling authority.    Now,  it  appears  to  the  county 
council  under  the  Act  that,  gas  being  delivered 
on  a  Sunday,  it  ought  to  be  tested  on  a  Sunday 
according  to  the  wording  of  the  Act,  but  they 
find  that  the  gas  examiners,  the  testing  operators, 
are  not  allowed  by  the  defendant  company  to  go- 
to the  testing  stations,  which  are  under  the  con- 
trol and  authority  of  the  county  council.    The 
county  council  find  that,  having  the  control,  but 
for  the  interference  of  the  defendants,  the  testing 
would  go  on  because  the  testers  are  quite  willing 
and  ready  to  go  there ;  in  fact,  according  to  their 
duty.    But  they  are  prevented,  as  the  con1ax>llers 
of  the  testing  station,  from  allowing  the  testers 
to  go  there  b^sause  the  defendant  company  choose 
to  say  that  no  tests  shall  be  made  on  Sunday s» 
and  that  no  person  except  they  themselves  shall 
have  any  access  to  the  testing  stations  on  Sun- 
days.   It  appears  to  me  that  the  county  council 
have  sufficient  interest,  obligations,  and  rights  to 
justify  them  in  coming  to  ^s  court  and  seeking 
xor  an  injunction  to  restrain  the  defendants  from 
excluding  practically  the  county  council  and  the 
testers  from  the  testing  stations;  and  that,  in 
substance,  is  what  this  action  is  for.    The  real 
question  behind  it  is  that  which  I  have  previously 
indicated,  and  which  we  have  decided— namely, 
as  to  whether,  under  the  Acts  of  Parliament,  the 
testings  ought  to  go   on    at  all  on  a  Sunday. 
With  regard  to  the  other  technical  point  taken  on 
behalf  of  the  appellants,  that  seemed  to  me  to 
have  something  of  substance  in  it  until  it  was 
disposed  of  by  the  reference  to  sect.  55  of  the  Act 
of  1860,  whicn  destroyed  whatever  other  validity 
the  argument  might  have  had.    It  appears  to  me, 
therefore,  that  the  appeal  wholly  fails,  and  should 
be  dismissed. 

Stiblinq,  L.J. — I  am  of  the  same  opinion.  I 
agree  with  what  has  been  said  by  Joyce,  J.  in  the 
court  below  and  by  my  brethren  here  upon  the 
main  question  which  is  raised  by  this  action — 
namely,  whether  the  word  "daily"  includes 
Sunday — and  I  do  not  think  1  can  usefully  add  to 
what  has  been  said  by  them.  With  regard  to  the 
points  which  have  been  raised  for  the  first  time 
m  this  court,  the  one  of  most  substanoe  is  that 
which  would  exclude  the  jurisdiction  of  the  oourt 
hy  reason  of  the  penalty  being  attached  by  the 
dasworks  Clauses  Act  1871  to  a  refusal  on  the 
part  of  the  gas  company  to  give  proper  access  to 
the  testing  stations,  and  so  rorth.  But  when  the 
Metropolis  Qas  Act  1860  is  referred  to,  it  is 
found  that  the  jurisdiction  of  the  court  is  pre- 
served, and  it  really  has  been  admitted  by  Mr. 
Warmington  that  tke  55th  section  of  thai  Act 
affords  an  answer  to  the  argument  which  was 
based  on  the  Gasworks  Clauses  A.ctof  1871.  The 
other    question  is  as  to  whether   the    London 


MAGISTRATES'   CASES. 


36& 


Ct.  of  App.]    Attobhbt.Gbnbbal  &  Monmouthshibb  Gountt  Council  v.  Scott.   [Ct.  of  App. 


Goonty  Conncil  are  the  proper  plaintiffB  in  the 
present  action.  Now,  I  agree  witn  what  has  been 
said  by  my  Lord,  that  that  is  not  an  objection  to 
which  effect  ought  to  be  given,  regard  beinff  had 
to  what  took  place  in  the  court  below  at  the  hear- 
ing of  this  action.  I  also  agree  with  what  has 
bMi  said  by  Bomer,  L.  J.,  tha^  if  it  were  necessary 
to  decide  it,  I  should  be  of  opinion  that  the 
London  County  Council  were  the  proper  plaintiffs. 
To  them,  by  the  Act  of  the  company,  are  mtrnsted 
the  control  and  management  of  the  testing 
places,  materials,  and  epparatus  provided  by  the 
company,  and  it  seems  to  me  that,  so  far  from  the 
company  being  entitled  to  control  those  places, 
the  view  taken  by  the  Acts,  particularly  the  Act 
of  1880,  is  that  everything  which  is  necessary  to 
be  done  for  carrying  into  effect  the  directions  of 
the  Act  with  respect  to  testing  shall  be  dealt 
with  by  the  controlling  authority — ^nsmely,  the 
London  County  Council — and  not  by  the  com- 
pany. That  is,  to  my  mind,  made  vei7  strong  in 
particular  by  sect.  10  of  the  Act  of  1880,  which, 
whilst  it  gives  the  company  the  power,  if  thev 
think  fit,  to  be  represented  by  an  officer  at  eacn 
testing,  provides  this,  that  **  the  controlhng  autho- 
rity snail  state  at  what  times  it  is  proposed  to 
make  such  testings  on  any  particular  day  upon 
reoeiving  a  niqaeit  in  writini  from  the  comply 
in  the  forenoon  of  the  previous  day."  That  seems 
to  me  to  show  that  it  is  for  the  company  to  apply 
to  the  controlling  authority,  the  London  County 
Council,  for  the  purpose  of  giving  effect  to  this 
portion  of  the  Act,  and  that  they,  the  company, 
have  not  the  power  of  ezclading  the  controlling 
anthoritv,  and  the  persons  authorised  by  them, 
from  the  testing  stations  which  have  been 
established  under  the  Act.  It  seems  to  me  that 
in  this  case  there  was  a  clear  interference  by  the 
defendants  with  the  control  and  management 
which  is  by  statute  vested  in  the  London  County 
Council  I  think,  therefore,  that  the  appeal 
fails  and  ought  to  be  dismissed. 

Appeal  dUmiased. 

Solicitors  for  the  appellants,  Hichlin,    Wa$h- 
inffUnif  and  Paimore. 

Solicitor  for  the  respondents,  W.  A,  Blaaland. 


Tuesday,  Jan.  12.,  1904. 

(Before  C0LI.IN8,  M.B.,  Mathbw  and 
Cozbns-Habdt,  L.JJ.)   . 

Attosnbt-Gbnbbal,  on  thb  bblation  of  thb 
Monmouthshibb  County  Coxtncil,  and 
thb  Monmouthshibb  County  Council  v. 
Scott,  (a) 

▲PPSAL  FBOM  THB  KINO'S  BBNCH  DIYIBION. 

Highway  —  LocoTnoiivee — Damage  to  highway — 
Public  nuieanes  —  AcHon  by  the  Attorney^ 
General  for  an  injunction  —  LoeomoHve  Act 
1861  (24  <£  25  Viet,  e.  70),  $.  l^-^Loeomotivea 
Act  1898  (61  A  62  Vict.  e.  29),  a.  6. 

Tho  Attorney- Oeneralf  on  the  relation  of  a  county 
eowneilf  brought  an  action  for  an  iniunction  to 
reatrain  the  defendant  from  uaing  locomotivea 
upon  a  certain  highway,  which  waa  repairable 
by  the  relatora,  in  auoh  a  way  a«,  by  damaging 

(m)  Baportad  bv  B.  tf  abiLit  Smith  Eaq..  Barristor^vLfrw. 


or  ohatructing  the  highway,  to  cause  a  public 
nuiaance. 

The  judge  at  chambers  granted  an  interim  in- 
junction in  the  aame  terma  aa  claiined  upon  the 
writ  upon  the  relatora  giving  an  undertaking  aa 
to  dajnagea  if  the  injunction  claimed  ahould 
he  afterwarda  refused. 

Upon  appeal  by  the  defendant : 

Held,  that  the  remediea  against  a  public  nuisance 
available  under  sect  13  of  the  Jjocomotive  Act 
1861  were  not  affected  by  the  powers  granted  to 
a  county  council  under  sect.  6  of  the  Locomotives 
Act  1898  to  regulate  the  uae  of  lecomotivea  on 
highways ;  and,  there  being  sufficient  evidence 
of  a  public  nuisance  from  the  damage  caused  to 
the  highway  by  the  defendant's  locomotives,  the 
interim  injunction  waa  rightly  granted. 

Held,  also,  that  no  answer  to  the  application  for  an 
interim  injunction  could  be  founded  upon  the 
duty  of  the  relators  to  keep  in  repair  the  road 
in  question,  nor  upon  any  right  which  they 
might  have  under  sect.  23  oj  the  Highways  a/nd 
Locomotives  Act  1878  to  recover  from  the  defen- 
dant expenses  incurred  by  them,  in  repairing 
damage  to  the  highway  caused  by  extnwrdinary 
traffic  conducted  by  him. 

Appeal  by  the  defendant  from  an  order  by 
Phillimore,  J.  granting  an  interim  injunction  tiu 
the  trial  of  the  action. 

The  action  was  brought  by  the  Attorney- 
General,  on  the  relation  of  the  Monmouthshire 
County  Council,  and  the  Monmouthshire  County 
Council,  the  claim  indorsed  on  the  writ  being 
for 

An  injanolion  to  restrain  the  defendant,  hia  seryants 
or  agents,  from  niing,  or  oaasing  or  proooring  to  be  used, 
any  looomotive,  or  otherwise  oondnoting  traffio  npon  the 
highway  leading  from  Caldioot  to  Magor,  sitnate  in  the 
parish  of  Llannhangel  B»^ggiett,  m  the  oonnty  of  Moa- 
montb,  in  snoh  a  way  as  by  damage  to  or  obstrnction  of 
the  said  highway  to  oansa  a  pnbUo  noiaance. 

The  highway  was  a  main  road  repairable  by  the 
county  council. 

The  defendant  was  the  holder  of  a  licence 
granted  by  the  Monmouthshire  County  Council 
under  sect.  32  of  the  Highways  and  LooomotiTes 
Act  1878  (41  &  42  Yict.  c.  77)  for  the  use  of  a 
locomotiye  eng^e  within  the  county. 

The  traction  engfines  and  truclLs,  the  use  of 
which  gare  rise  to  the  present  action,  were  being 
used  by  the  defendant  for  hauling  stone  from 
certain  quarries  to  Severn  Tunnel  Junction,  a 
station  on  the  Great  Wentem  Railway. 

In  support  of  their  application  for  an  interim- 
injunction  the  plaintiffs  referred  to  affidavits  by  the 
surveyor  to  the  county  council  and  three  persons 
living  in  the  neighbourhood  of  the  road  who  had 
occasion  to  use  it  very  frequently.  They  all 
agreed  in  saying  that  the  bad  condition  of  the 
road,  owing  to  tbe  traffic  conducted  along  it  by 
the  defendant^  was  a  great  nuisance  to  the 
neighbourhood  and  a  sou  ice  of  dsnger  to  the 
public. 

The  surveyor  stated  that  it  was  impossible  to 
keep  the  road  in  proper  repair  while  snub  traffic 
was  carried  on,  and  that  unless  the  defendant  was 
stopped  from  using  the  said  highway  in  the 
manner  he  was  uien  doing,  it  would  become 
impassable  for  ordinary  vehicular  traffic. 

Phillimore,  J.  at  chambers  granted  an  interim 
injunction  until  after  the  trial  of  the  action  or 
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until  farther  order,  in  the  terms  of  the  claim  on 
the  writ,  the  Monmouthshire  County  Council 
undertaking  bj  their  counsel  to  abide  by  any 
order  the  court  or  judge  might  make  as  to 
-damaffee  in  case  the  court  or  judge  should  there- 
after be  of  opinion  that  the  injunction  ought  not 
to  be  panted. 

Against  this  order  thp  defendant  appealed. 

The  Locomotive  Act  1861  (24  &  25  Yict.  c.  70) 
provides  as  follows : 

Whereas  the  use  of  1og(  motiTefl  is  likely  to  beeome 
oommon  on  turnpike  and  other  roads,  and  whereas  the 
Oeneral  Tnmpike  and  Higkway  Acts  and  many  of  the 
local  tnmpike  Acts  do  not  contain  any  provisions  for 
regnlating  the  nse  of  looomattTes  on  the  ro*ds  to  which 
-they  reapeotiTely  apply  .  .  .  and  whereas  it  is 
•desirable  that  the  nse  of  iMomotives  on  turnpike  and 
other  roads  should  be  regnlfvfced  by  nniform  general  pro- 
visions   ...     be  it  therefore  enacted    .     .     . 

Sect.  13.  Nothing  in  this  Act  contained  shall  autho- 
rise any  person  to  nse  npon  a  highway  a  locomotive 
engine  wldch  shall  be  so  oonstrooted  or  need  as  to  csnse 
a  pnblio  or  private  nuisance ;  and  every  such  person  so 
u^ng  such  engine  shall,  notwithstanding  this  Act,  be 
liable  to  an  indictment  or  action,  as  the  case  may  be, 
for  such  use  where,  but  for  the  passing  of  this  Act,  such 
indictment  or  action  oould  be  maintained. 

The  Locomoiives  Act  1898  (61  &  62  Yict.  c.  29) 
provides  as  follows : 

Sect.  6.  The  council  of  a  county  .  .  .  may  by 
by-law  (a)  prohibit  or  restrict  the  um  of  locomotiTes  on 
any  specifled  highway  in  their  county  or  borough  on 
Account  of  the  highway  being  crowded  or  unfitted  for 
locomotive  traffic,  or  of  the  inconvenience  caused  to 
inhabitants,  or  of  any  other  reasonable  cause ;  and  (b) 
regulate  the  use  of  looomotites  and  of  waggons  drawn 
by  locomotives  on  any  highway  .  .  .  provided  that 
the  council  of  any  such  county  or  borough  may,  where 
-their  by-law  prohibits  the  use  of  looomotlTes  on  any 
highway,  give  special  authority  for  the  use  of  a  loco- 
motive on  the  highway,  if  in  any  case  it  appears  neces- 
sary for  the  purpose  of  the  deliTsry  of  goods,  or  for  any 
other  particular  purpose.     .     .     . 

B,  CwMiingham  Olet.  for  the  defendant. — 
There  has  been  no  iUe^l  aso  of  the  highway  by 
the  defendant.  The  aflSdavits  only  show  that  the 
defendant  has  used  the  road  for  the  purposes  of 
locomotive  traction,  and  that  damage  has  been 
thereby  caused  to  the  road.  Any  user  of  a  road 
must  cause  a  certain  amount  of  damage  to  it. 
At  common  law  the  use  of  vehicles  moved  b^ 
49team  is  not  of  itself  illegfd  on  a  highway  dedi- 
cated ELS  a  carriage  road.  The  use  of  locomotives 
on  a  highway  is  recoguised  as  lawful  by  the 
preamble  of  the  Locomotive  Act  1861.  These 
trucks  are  not  of  greater  weight  than  is  prescribed 
by  sect.  4  of  that  Act.  This  is  not  a  ctise  where 
damage  has  been  caused  to  the  highway  wilfully 
or  maJiciously.  The  damage  is  simply  the  result 
of  a  lawful  use  of  the  highway.  No  nuisance 
can  be  caused  by  what  the  defendant  has  done, 
because  he  has  only  used  the  highway  in  the 
reasonable  and  usu«U  manner  in  which  it  must  be 
used  for  the  purposes  of  the  industries  of  the 
neighbourhood.  That  kind  of  use  cannot  be 
unlawful.  The  affidavits  show  that  the  only 
means  of  access  from  the  quarries  to  the  railway 
station  is  by  this  road.  If  the  traffic  carried  on 
by  the  defendant  is  "  exti*aordinary ''  within  the 
meaning  of  sect.  23  of  the  Highways  and  Loco- 
motives Act  1878,  the  county  o  )uncil  can  recover 
under  that  section  the  expenses  incurred  in  re- 


pairing the  road.  Extraordinary  traffic  is  not 
renderad  illegal : 

HiU  V.   Thomas,  69  L.   T.  Bep.   553;    (1893)  8 
Q.  B.  333. 

A  user  of  a  highway  which  in  other  respects  is 
lawful  is  not  rendered  unlawful  merely  because 
it  does  damage  to  the  highway : 

Veitry  of  8t,  Maryt  Newington  v.  Jacobs,  2&  L.  T. 
Bep.  800 ;  L.  Bep.  7  Q.  B.  47. 

[Collins,  M.R. — ^There  the  pavement  was  dedi- 
cated as  a  highway  subject  to  such  uses  as  the 
respondent  put  it  to.  Is  not  Gas  Liahi  and  Ccke 
Company  v.  Vesiry  of  8L  Mary  AhhottB,  Ken- 
nnffion  (^  L.  T.  Bep.  457 ;  15  Q.  B.  Div.  1)  against 
your  proposition  P]  No.  That  was  a  case  in 
which  the  company's  gas  pipes  were  broken  by 
the  defendants*  steam  roller.  The  company  under 
statutory  po^vers  laid  pipes  under  the  road  and  so 
infringed  upon  the  ordinary  rights  of  user  of  a 
highway.  The  case  shows  ^at  the  use  of  a 
steam  roller  on  a  highway  is  not  illmd  per  §e,  it 
was  only  held  to  be  so  in  respect  of  breaking  the 
company's  gas  pipes.  These  considerations  show 
that  the  ddendants'  use  of  these  locomotives  do 
not  amount  to  a  common  law  nuisance  so  as  to  be 
within  sect.  13  of  the  Locomotive  Act  1861.  But 
even  if  it  did,  I  submit  that,  so  far  as  the  present 
case  is  concerned,  that  section  has  been  impliedlj 
repealed.  Sect.  6  of  the  Locomotives  Act  189>8 
enables  the  county  council  to  make  by-laws  to 
restrict  the  use  of  locomotives  on  roads  which 
are  unsuitable  for  locomotive  traffic.  That  is  the 
proper  remedy  to  which  the  county  council  should 
resort  if  they  wish  to  restrain  the  use  of  the 
defendants  engines.  That  new  statutory  remedy 
being  provided,  it  is  now  the  only  remedy  for 
putting  a  stop  to  a  nuisance  arising  since  1896 
m>m  the  use  of  locomotives  on  a  highway.  Lastly, 
the  damage  complained  of  is  really  due  to  the 
failure  of  the  county  council  to  perform  its 
statutory  duty  of  maintaining  the  road  up  to  the 
standard  of  the  traffic  which  the  road  will  have 
to  bear: 

WaUington  v.  HmKim,  43  L.  T.  Bep.  597;  6  Q.  B. 
Div.  206. 

There  Field,  J.  laid  that  down  as  the  duty  of  the 
local  authority.  [Gollihs,  M.R. — That  was  an 
extraordinary  tramc  case,  and  the  court  was  bound 
by  the  finding  of  the  magistrates  that  the  traffic 
was  not  extraordinary.]    &e  cited  also 

Savin  v.  Otwostry  Highway  Board,  44  J.  P.  766. 

Lord  Avland  v.  Lucas,  42  L.  T.  Bep.  788  ;  5  0.  P. 
Div.  351. 

A.  T.  Lawrence,  KG.  {Atkin  with  him)  for  the 
plaintiffs. — The  affidavits  show  that  the  defen- 
dant has  caused  a  public  nuisance.  This  is  a 
proceeding  by  the  Attorney- General,  on  behalf  of 
the  public,  and  the  power  of  the  county  council  to 
make  by-  laws  cannot  affect  the  question  whether 
the  public  are  to  be  subjected  to  this  nuisance 
until  the  by-laws  are  made. '  Nor  can  the  power 
of  the  county  council  to  obtain  compensation 
from  the  defendant  for  extraordinary  traffic  ex- 
penses negative  his  liability  to  be  prev^ented  from 
committing  a  public  nuisance  The  old  remedies 
agiiinst  thid  uuisancd  remain  notwithstanding 
anything  in  the  Act  of  1861 : 

Powsll  ▼.  Fall,  43  L.  T.  ftop.  562 ;  5  Q.  B.  DiT.  597; 
Harris  v.  Mobbs,  39  L.  T.  Bsp.  164 ;  3  Ex.  Div.  268. 

[He  was -stopped.] 
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Collins,  M.R. — We  need  not  trouble  70a  any 
more,  Mr.  Lawrence.  This  is  an  appeal  from  a 
dedaion  of  Phillimore,  J.  granting  an  injunction 
in  a  suit  brought  by  the  Attorney-General,  on  the 
relation  of  the  Monmouthshire  County  Council, 
and  the  Monmouthshire  County  Council  as 
00-plaintifEs  ag[ainst  the  defendant  for  an  injunc- 
tion to  reetram  the  defendant,  his  servants  or 
agents,  from  using  or  causing  or  procuring  to  be 
used  any  locomotive  or  otherwise  conducting  any 
traffic  upon  the  hi^^hway  leading  from  Caldecott 
to  Magor,  situate  in  the  parish  of  Lianvihangel 
Boggiett,  in  the  county  of  Monmouth,  in  such  a 
way  as  by  damage  to  or  obstruction  of  the  said 
hi^^hway  to  cause  a  public  nuisance.  An  interim 
injunction  has  been  granted  substantially  in  the 
terms  asked  by  the  writ.  The  defendant  appeals 
against  that.  The  first  of  the  grounds  of  his 
appeal,  so  far  as  I  understand  them,  is  that  that 
he  has  committed  no  nuisance  at  common  law. 
That  is  a  matter  of  evidence  and  a  question  of 
fact,  and  we  have  affidavits  before  us  which,  if 
they  are  true,  certainly  to  my  mind  clearly  show 
a  public  nuisance — that  is  to  say,  that  the  defen- 
dant, by  the  use  of  traction  engines  of  very  con- 
siderable weight,  and  drawing  trucks,  also  of  very 
considerable  weights,  with  heavy  loads  in  them, 
has  brought  the  road  into  such  a  condition  that 
it  has  become  dangerous  to  life,  even  by  daylight 
and  more  so  at  night.  It  is  certainly  dangerous 
as  deposed  to  by  apparently  trustworthy  wit- 
neeeee,  and,  as  has  been  pointed  out  by  Mr.  Law- 
rence, the  only  evidence  adduced  on  the  other  side 
with  reffard  to  that  by  the  defendant  is  the 
rcmort  of  an  inspector,  sent  down  from  London, 
who  is  really  able  to  say  no  more  than  that  he 
thinks  the  accounts  given  by  the  witnesses  for 
the  relators  are  exaggerated.  That  does  not 
touoh  the  fact,  and  it  is  common  ground  in  the 
disoQBsion  that  this  road  is  in  such  a  condition 
as  to  be  a  nuisance.  Then  Mr.  3-len  in  the 
seoond  part  of  his  argument  for  the  defendant 
says  that  the  relators  themselves  are  responsible 
for  its  condition,  inasmuch  as  the^  ought  to  have 
put  the  road  into  such  a  condition  as  to  stand 
the  traffic  put  upon  it  by  the  defendant  which 
has  resulted  in  its  being  in  its  present  foundrous 
oonditioD.  I  note  in  passing  that  that  argument 
presupposes  the  founorous  condition  of  the  road, 
and  therefore,  primd  facie,  the  existence  of  a 
public  nuisance.  He  starts  the  second  part  of  his 
argument  by  admitting  that  it  is  in  such  a  condi- 
tion as  to  be  a  nuisance,  and  seeks  to  relieve  him- 
self of  the  burden  of  the  liability  on  the  ground 
that  it  was  the  dut^  of  the  autnority  to  put  the 
road  in  such  a  conation  as  to  stand  this  traffic. 
Now,  first  of  all,  it  seems  to  me  that  the  public 
noisanoe  is  established  on  the  evidence^  because 
I  see  no  reason  whatever  to  doubt  the  evidence 

r'.Ten  by  the  witnesses  for  the  plaintiffs.  Secondly, 
do  not  agree  in  point  of  law  that  it  is  an  answer 
to  say,  on  the  admitted  state  of  facts  in  a  pro- 
ceeding taken  by  the  Attorney- General  at  the 
instance  of  the  county  council,  that  the  county 
oouncil  might  have  put  the  road  into  repair. 
The  eondition  of  things  is  that  there  is  a  public 
nuisance  on  this  highway,  and  that  the  public 
geooerally,  as  represented  by  the  Attorney- General 
ara  interested  in  having  that  nuisance  abated. 
As  it  stands,  it  is  a  source  of  danger  to 
individuals  who,  in  the  course  of  their  ordi- 
nary vocations,  have  occasion  to  use  this  road. 


It  is  a  nuisance  to  them,  and  it  is  no  answer  to 
say  that  if  somebody  else  had  done  his  duty  the 
nuisance  would  not  have  arisen.  If  that  some- 
body else  has  not  done  his  duty  in  repairing 
the  highway,  there  are  legal  remedies  open  to 
individuals  which  enable  them  to  force  the  person 
respoDsible  in  the  matter  to  do  his  duty,  and  the 
fact  that  those  individuals  have  not  availed 
themselves  of  those  remedies  to  get  the  highway 
repaired  does  not  give  carte  blanche  to  any  person 
to  create  a  nuisance  on  the  highway.  It  cannot 
be  contended  for  a  moment  mat  a  person  who 
uses  a  highway  not  in  a  foundrous  condition  has 
a  licence  by  law  to  use  that  highway  in  such  a 
way  as  to  make  it  foundrous,  and  a  nuisance  to 
everybody.  There  is  no  authority  for  that 
proposition,  and  it  is  entirely  opposed  to  common 
law  and  common  sense.  Then  Mr.  Glen  relies 
upon  the  terms  of  the  Locomotive  Acts— first  of 
all  of  1861,  and  afterwards  the  amending  Act 
of  1898  He  points  out  that  in  the  Locomotive 
Act  1861  locomotives  aru  treated  as  having  a 
right  to  use  the  highway.  It  is  perfectly  true 
that  they  are  so  treated ;  but  when  you  come  to 
examine  the  particular  sdctions  you  find  that 
sect.  13  provides  that  noihing  in  that  Act  con- 
tained shall  authorise  any  person  to  use  upon  a 
highway  a  locomotive  engine  which  shall  be  so 
constructed  or  used  as  to  cnuse  a  public  or  private 
nuisance.  The  whole  Act  must  be  read  subject 
to  that  provision  at  the  end  of  it.  The  Act  is 
really  a  series  of  enactments  passed  with  the  view 
of  mitigating  the  probable  inconvenience  of  these 
locomotives  being  used  on  highways  at  all.  They 
cannot,  under  the  Locomotive  Act,  be  used  at  all 
on  highways  unless  they  conform  to  certain  pro- 
visions wluch  it  is  put  in  the  power  of  the  autho- 
rity to  prescribe;  but  even  if  a  locomotive  is 
made  to  conform  to  the  prescribed  regulations  its 
conformity  does  not  the  less  make  the  thing  a 
public  nuisance.  That  is  the  result  of  the  earner 
Act  of  1861.  Then  Mr.  Glen  says  that  somehow 
or  other  the  subsequent  Act  of  1898  has  modified 
the  provisions  of  the  earlier  Act,  and  in  effect 
repealed  the  provisions  of  sect.  13.  That  con- 
tention seems  to  me  to  be  at  once  n^atived  when 
you  look  at  the  schedule  to  the  Act  of  1898,  which 
sets  out  the  enactments  that  are  repealed.  Certain 
portions  of  the  Act  of  1861  are  stated  to  be 
repealed,  but  no  mention  is  made  of  sect  13,  and 
therefore  that  section  still  stands.  All  that  the 
Act  of  1898  has  done  is  to  enlarge  the  special 
powers  of  the  local  authority  to  impose  limits  on 
locomotives  by  means  of  by-laws  and  otherwise. 
Those  provisions  are  not  in  the  slightest  degree 
incompatible  with  the  underlying  obligations  on 
everyone  not  to  create  a  nuisance  on  the  high- 
way. No  one  can  use  his  locomotive  on  the  road  at 
all  unless  he  conforms  with  the  various  provisions 
made  by  those  who  are  entitled  to  make  them, 
but  when  he  has  got  his  engine  on  to  the  road, 
he  is  btill  liable  to  the  underlying  obligation  of 
not  creating  a  nuisance.  That  is  the  clear  result 
of  the  plain  words  of  the  section.  It  has  also 
been  carried  out  by  the  authority  of  the  court, 
notably  in  the  case  cited  in  the  course  of  the 
argument  sf  Powell  v.  Fall  {ubi  «tip.),  in  which  a 
clear  distinction  wis  drawn  between  the  liability 
for  injuries  done  by  persons  acting  under  statu- 
tory powers  and  by  persons  who  were  merely 
using  their  conamon  law  rights.  Where  a 
person    has  suffered    an   injury    by   reason    of 
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a  looomotiTe  travelling » along  a  line  under 
stakitoiy  powers,  tbe  liability  of  the  person 
using  the  locomotive  is  for  negligence  only. 
It  drew  a  distinction  between  that  case  and  the 
oase  of  a  person  merely  travelling  along  the 
highway  with  a  traction  engine  in  the  exer- 
•cise  of  his  common  law  right,  who  carries 
with  him  no  immunity  whatever  for  mischief 
done  by  his  engine.  Now,  that  points  the  very 
distinction  whicn  underlies  the  legislation.  The 
legislation  authorising  railways  empowers  them 
to  use  locomotives  for  the  purposes  of  their 
traffic,  and  it  relieves  them  from  liability  unless 
they  are  negligent,  and  the  legislation  with 
regard  to  locomotives  on  highways  expresses  the 
fact  that  a  locomotive  is  a  thing  which  has  a 
common  law  right  to  be  on  a  highway,  but  with 
no  immunity  whatever  from  the  common  law 
obligation.  Therefore  we  have  here  a  traction 
-en^e  which  in  point  of  fact  has  created  a 
nuisance  on  the  highway  which  carries  with  it 
no  immunity  whatever  from  the  liability  for 
•committing  a  public  nuisance.  It  seems  to  me, 
therefore,  that  the  learned  judge  was  per- 
fectly justified  in  granting  the  injunction,  which 
after  all  is  only  an  interim  injunction.  It 
leaves  the  whole  question  open  of  what  the  true 
rights,  on  a  complete  examination  of  all  the 
facts,  as  between  the  parties  are.  It  seems  to 
me,  therefore,  the  appeal  must  be  dismissed  with 
costs. 

Mathbw,  L.J.— I  am  of  the  same  opinion. 
Ab  was  pointed  out  early  in  the  argument,  sect.  13 
of  the  Locomotive  Act  1861  is  somewhat  decisive 
of  the  matter,  because  the  liability  of  those 
who  use  these  traction  engines  would  be  their 
liability  at  common  law.  In  the  present  case  tbe 
traction  engines  were  so  used  as  to  be  a  nuisance 
and  to  render  the  highway  no  longer  available. 
The  liability  in  respect  of  that  nuisance  at  common 
law  is  preserved  under  sect.  13.  Then  Mr.  Glen 
argued  that  trade  ought  not  to  be  restrained,  and 
that  it  is  the  duty  of  every  local  authority  to 
accommodate  itself  to  the  requirements  of  each 
individual  carrying  on  business  in  the  locality. 
A  more  extraordinary  proposition  was  never 
urged.  His  next  point  depended  upon  sect.  6  of 
the  Locomotives  Act  1898.  He  argued  that 
sect.  13  of  the  Act  of  1861  may  be  applied  to 
existing  nuisances  and  to  nuisances  of  the  same 
character  up  to  the  passing  of  the  Act  of  1898, 
but  by  the  Act  of  1898  sect.  13  was  repealed  so 
far  as  regards  nuisances  which  might  afterwards 
arise,  because  the  county  council  nave  obtained 
powers  under  sect.  6  of  that  Act  to  make  by- 
laws which  might  possibly  have  all  the  effect  of 
the  old  proceecUngs  at  common  law  in  protecting 
the  rights  of  the  public.  Again,  there  is  no 
reason  whatever  to  adopt  that  construction  of  the 
Act  of  1898.  It  would  nullify  the  provisions  of 
sect.  13  completely,  not  as  to  past  transactions, 
but  as  to  future.  Why  should  we  say  that  the 
Legislature  had  any  such  intention  P  Here  the 
interfei^ence  on  the  part  of  the  Attorney- General 
is  an  interference  on  behalf  of  the  public,  who 
are  those  who  are  injured  by  what  has  been 
done.  The  public  are  complaining  that  a  par- 
ticular individual,  the  defendant,  has  rendered 
this  road  foundrous,  and  committed  a  public 
nuisance.  I  see  no  answer  whatever  to  that  com- 
plaint. I  therefore  agree  that  the  appeal  must  be 
dismissed. 


Gozbns-Habdy,  L. J. — I  agree,  and  but  for  the 
importance  of  the  case  I  snould  be  content  to 
remain  in  silence,  but  considering  the  importance 
of  the  case,  I  should  like  to  add  a  few  words. 
If  I  followed  Mr.  Glen's  argument  rightly,  ha 
boldly  says  it  is  not  a  public  nuisance  at  oommon 
law    so    to  use  the  nighway    as    to    make  it 
foundrous,  unless  it  is  done  by  some  wilful  or 
deliberate  act.    For  that  proposition  there  is  no 
authority.    It  seems  to  me  to  be  wrong  in  prin- 
ciple, and,    moreover,    it    seems   to   me   to   be 
entirely  contradicted  by  the  language  of  sect.  13 
of  the  Locomotive  Act  1861.      That  section  pro- 
vides that :  *'  Nothing  in  this  Act  contained  shall 
authorise  any  person  to  use  upon  a  highway  a 
locomotive  engine  whidi  shall  oe  so  constructed 
or  used  as  to  cause  a  public  or  private  nuisance, 
and  every  such  person  so  using  such  engine  shall, 
notwithstanding  this  Act,  be  liable  to  an  indict- 
ment or  action,  as  the  case  may  be,  for  such  use." 
It  seems  to  me,  therefore,  that  we  start  with  this, 
that  there  may   be  such  a  user  of  a  highway, 
although  not  wilful  or  malicious,  as  amounts  to  a 
common  law  nuisance.     In  this   case  is  there 
evidence  sufficient  to  satisfy  us  on  that  pcnnt  ? 
Really  when  one  examines  it  the  evidence  seems 
to  me  to  be  ample,  and  more  than  ample.    I  do 
not  wish  in  any  way  to  forecast  what  may  be  the 
result  at  the  trial  when  the  witnesses  are  called 
and  subjected  to  cross-examination,  but  for  tbe 
purposes  of  an  interim  injunction,  protected  as 
this  interim  injunction  is  by  the  undertaking  to 
be  responsible  in  damages,  I  cannot  doubt  for  a 
moment  that  the   learned  judge  was  perfectly 
right  in  saying  that  there  was  here  enough  to 
satisfy  him  that  a  public  nuisance  was  created  by 
reason  of  the  user  by  the  defendant  of  these 
heavy  locomotives  on  this  road.     Then  Mr.  Glen 
says  the  Locomotive  Acts  have  really  altered  tlie 
position,  and  that  they  justify  what  has  been  done 
on  this   ground — viz.,  that  the  locomotives  are 
not  in  excess  of  the  weight  prescribed  by  tbe 
Act  of  Parliament,  and  that  the  number  of  tracks 
carried  is  not  greater  than  the  number  permitted 
by  the  Act ;  and  that  under  sect.  23  of  the  High- 
ways and    Locomotives    Act    1878  the   comitj 
council    can    recover  from    the   defendant  a&j 
expenses  occasioned  by  any  extraordinarr  traffic 
I  really  fail  to  see  how  the  right  of  the  road 
authority  under  sect  23  of  the  Act  of  1878  to 
recover  money  in  respect  of  damage  caused  by  an 
extraordinanr  user  of  the  highway  which  may  fall 
far  short  of  a  public  nuisance,  can  prevent  the 
bringing  of  an  action  or  an  indictment  for  the 
abatement  of  a  public  nuisance.    Neither  of  tbeae 
proceedings  will  of  itself  put  any  money  into  the 
jKXikete  of  the  ratepayers.    Then  it  is  said,  and 
this  is  the  last  point  to  which  I  need  call  atten- 
tion, that  the  county  cooncil  are  themselvee  at 
fault ;  that  they  are  bound,  at  whatever  expense, 
to   make  the  roads  suitable  for  heavy  traction 
engines.    Whether  or  not  they  are  so  hable,  I 
desire  to  express  no  opinion.     If  they  are  liable, 
they  are  liable  to  be  indicted  for  not  keeping  tbe 
road  in  good  repair,  but  that  cannot,  as  it  Beema 
to  me,  make  any  ground  of  defence  to  an  action 
brought  by  the  Attorney- Greneral  as  representing 
the  public  complaining  of  the  acts  of  the  defen- 
dant which  prevent  each  member  of  the  public- 
each  member  of  the  public  generally — ^from  using 
this  highway  as  they  are  entitled  to  use  it.   On  all 
these  grounds,  the  order  being  framed  as  it  ia^ 
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and  yarded  as  it  is  by  the  nndertakiiig,  and  not  | 

freventin^i^  the  user  of  looomotiYes  altogether, 
nt  only  in  snoh  a  way  as  to  create  a  public 
nuisance,  it  seems  to  me  that  the  order  is  penectly 
right,  and  that  this  appeal  ought  to  he  dismissed. 

Appeal  dUmiised, 

Solicitor  for  the  plaintiif,  Herbert  M.  DamiB, 
agent  for  H.  Stafford  Quetard,  Newport,  Mon. 

Solicitors  for  the  defendants,  Hieks,  Davie,  and 
Hunt. 


HIGH    COURT   OF   JUSTICE. 

KING'S  BENCH  DIVISION. 

Tuesday,  Nw.  3, 1903. 

(Before  Wbight,  J.) 

Habbib  v.  Hickman,  (a) 

Landlord  and  tenant — Leaee  for  three  years — 
Covenant  to  repair  and  pay  outgoings — Holding 
over  by  tenant — Defective  drainage — Cost  of 
reconstruction  of ^-** Intimation*^  notice — lAa- 
hUity  of  tenant  for  expenses — Public  Health 
(London)  Act  1891 X54  A  55  Vict.  c.  76),  m.  3,  4. 

A  tenant  having  a  three  yeart^  lease^  of  a  house  at 
70Z.  a  year  covenanted  to  pay  all  outgoings 
whatsoever  in  respect  of  the  premises  and  keep 
the  inside  in  repair. 

At  the  termination  of  the  lecue  the  tenant  held 
over. 

An  escpense  of  701.  Is.  6d.  having  been  incurred  by 
the  landlord  in  abating  a  nuisance  that  h<td 
arisen  during  such  holding  over  : 

Held,  that  the  tenant  was  not  liable  for  such  sum, 
ae  such  liability  could  not  have  been  vnthin  the 
contemplation  of  the  paHies,  as  a  covenant  to 
pay  eutih  outgoings  could  not  be  applicable  to  a 
yearly  tenancy. 

A  notice  served  upon  the  owner  of  premises  under 
sect.  8  of  the  Public  Health  (London)  Act  1891 
does  not  create  a  legal  liability  to  abate  a 
nuisance,  and  should  a  person  upon  whom  it  is 
served  inctvr  expense  thereby,  he  does  so  volun- 
tarily and  not  under  comptueion  of  law, 

AcnoK. 

This  was  a  claim  by  the  plaintiff  to  recover 
from  the  defendant  the  sum  of  70^.  Is.  6d.,  the 
costs  of  the  execution  of  certain  works  done  to 

¥  remises  known   as  Winchester  House,  Allevn 
^ark,  Dnlwich,  in   relation   to    drains   of   tne 
premises. 

The  premises  were  held  under  an  agreement, 
dated  we  22nd  May  1896,  for  the  term  of  three 
years  at  tiie  rent  of  702.  per  annum,  and  after  the 
expiration  of  that  period  the  defendant  held  over 
and  continued  to  pay  his  rent. 

A  nuisance  having  arisen  during  such  holding 
over  o?nng  to  defective  drainage,  a  notice  under 
sect.  3  of  the  Public  Health  (London)  Act  1891, 
signed  bv  the  sanitary  officer,  was  served  upon 
the  Ifmdlord,  the  owner,  in  Jan.  1903,  and  the 
defendant,  the  tenant,  having  declined  to  carry 
out  the  necessary  works,  they  were  done  by  the 
landlord,  and  the  present  action  brought  to 
recover  the  amount  expended. 

The  agreement  contained  the  following  pro- 
vision: 

And  the  tenant  hereby  agrees  with  the  landlord  to 
(a)  Baported  by  W.  di  R  Hbrbirt.  Knq.,  Barrl8ter-«t-Law. 
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pay  the  said  rent  on  the  days  and  in  manner  herein- 
before appointed  for  payment  thereof  And  also  will 
pay  all  present  and  fntore  rates,  taxes,  assessments,  and 
outgoioffs  whatsoever  in  respect  of  the  said  premises, 
whether  payable  by  the  landlord  or  tenant  (except  land- 
lord's property  tax)  And  also  will  keep  the  inside  of 
the  said  premises  in  good  repair  and  condition,  and 
I>eaoeably  yield  and  deliver  np  at  the  end  or  other 
sooner  determination  of  the  said  term  the  same  to  the 
landlord  in  snoh  good  repair  and  condition  (fair  wear  and 
tear  and  damage  by  fire  excepted). 

The  notice  served  upon  the  landlord  and  signed 
by  the  officer  of  the  sanitary  authority  was  as 
follows : 

Take  notice. — The  borough  connoU  of  Camberwell,  in 
the  oonntj  of  London,  beinff  the  sanitary  authority  in 
whose  district,  under  tiie  said  Act,  the  above  premises 
are  situated,  have  received  an  information  statiug  that 
the  above-named  premises  are  in  such  a  state  as  to  be  a 
nuisance  or  injurious  or  dangerous  to  health  owing  to 
the  drain  being  defective,  the  drain  obstructed,  the 
ground  floor  w.c.  being  defective,  and  the  want  of  a 
proper  cover  to  sweeping  eye  of  interceptor  in  forecourt, 
the  said  nuisance  being  caused  by  act,  default,  or 
sufferance  of  you  the  said  occupier  or  owner.  Ton  are 
hereby  required  to  forthwith  open  up  the  said  drains  for 
inspection  by  the  sanitary  officer  and  advise  the  under- 
signed when  ready  for  such  inspection,  and  to  do  such 
other  work  as  may  be  necessary  to  effectually  abate  the 
said  nuisance  and  prevent  its  recurrence.  And  take 
further  notice  that  after  the  expiration  of  seven  days 
from  the  service  of  this  information  the  borough 
council  of  Camberwell,  in  the  county  of  London,  will 
cause  proceedings  to  be  commenced  and  the  said 
nuisance  to  be  dealt  with  in  a  summary  manner  before 
a  magistrate. 

By  the  Public  Health  (London)  Act  1891 
(54  &  55  Yict.  c.  76),  s.  3 : 

Information  of  a  nuisance  liable  to  be  dealt  with 
summarily  under  this  Act  in  the  district  of  a  sanitary 
authority  may  be  given  to  that  authority  by  any  person, 
and  it  shall  be  the  duty  of  every  officer  of  ^t  authority 
and  of  every  relieving  officer,  in  accordance  with  the 
regulations  of  the  authority  having  control  over  him, 
to  give  that  information ;  and  it  shall  be  the  duty  of  the 
said  authority  to  make  the  said  regulations  and  also  the 
duty  of  the  sanitary  authority  to  give  such  directions  to 
their  officers  as  will  secure  the  existence  of  the  nuisance 
being  immediately  brought  to  the  notice  of  any  person 
who  may  be  required  to  abate  it,  and  the  officer  shall  do 
so  by  serving  a  written  intimation. 

And  by  sect.  4> : 

(1)  On  the  receipt  of  any  information  respecting  the 
existence  of  a  nuisance  liable  to  be  dealt  with  sum- 
marily under  this  Act  the  sanitary  authority  shall,  if 
satisfied  of  the  existence  of  a  nuisance,  serve  a  notice  on 
the  person  by  whose  act,  default,  or  sufferance  the 
nuisance  arises  or  continues,  or,  if  such  person  cannot  be 
found,  on  the  occupier  or  owner  of  the  premises  on 
which  the  nuisance  arises,  requiring  him  to  abate  the 
same  within  the  time  specified  in  the  notice,  and  to  exe- 
cute such  works  and  do  such  things  as  may  be  necessary 
for  that  purpose,  and,  if  the  sanitary  autiiority  think  it 
desirable  (but  not  otherwise),  specifying  any  works  to 
be  executed.  (2)  The  sanitary  authority  may  also  by  the 
same  or  another  notice  served  on  such  occupier,  owner, 
or  person,  require  him  to  do  what  is  necessary  for  pre- 
venting the  recurrence  of  the  nuisance,  and,  if  they  think 
it  desirable,  specify  any  works  to  be  executed  for  that 
purpose,  and  may  serve  that  notice  notwithstanding 
that  the  nuisance  may  for  the  time  have  been  abated,  if 
the  sanitary  authority  consider  that  it  is  likely  to  recur 
on  the  same  premises.  (3)  Provided  that — (a)  Where 
I  the  nuisance  arises  from  want  or  defect  of  a  structural 
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ohancier  or  where  the  premises  are  ooonpied  the  notice 
shall  be  served  on  the  owner.  ...  (4)  Where  a 
notice  has  been  served  on  a  person  nnder  this  section, 
and  either — (a)  the  nuisance  arose  from  the  wilful  act 
or  default  of  the  said  person ;  or  (&)  such  person  makes 
default  in  comply io^;  with  any  of  the  requisitions  of  the 
notice  within  the  time  specified,  he  shall  be  liable  to  a 
fine  not  exceeding  101.  for  each  offence,  whether  any 
such  nuisance  order  as  in  this  Act  mentioned  is  or  is 
not  made  upon  him. 

Heber  Hart  for  the  defendant. — The  holding 
over  merely  created  a  yearly  tenancy,  and  the 
covenants  to  pay  outgoings  and  do  repairs  cannot 
be  implied  in  such  a  tenancy.  It  was  held  in 
OdkUy  V.  Monch  (14  L.  T.  Kep.  20 ;  L.  Rep.  1 
Ex.  159)  that  when  a  demise  is  determined  by  the 
expiration  of  the  landlord*s  estate  and  the  tenant 
continues  to  hold  under  the  remainderman,  pay- 
ing the  same  rent,  the  question  whether  a  term 
contained  in  the  former  tenancy  is  adopted  into  a 
new  contract  of  demise  is  a  question  of  fact. 
Should,  however,  such  covenants  be  implied  by 
the  holding  over,  there  is  no  liability  on  the 
defendant  to  pay  for  the  works  necessary  to  abate 
this  nuisance,  as  there  was  no  legal  liability  on 
the  landlord  to  do  them.  The  notice  served  was 
not  a  notice  under  sect.  4  of  the  Public  Health 
(London)  Act  1891,  but  merely  an  intimation 
under  sect.  3,  and,  if  it  had  been  disregarded,  all 
that  could  have  been  done  would  have  been  to 
serve  a  notice  under  sect.  4.  If  that  had  been 
done,  and  it  had  been  disregarded,  then  the 
penal  consequences  of  sub.  sect.  4  of  sect.  4  would 
have  followed.  But  as  the  landlord  acted  under 
sect.  3  when  there  was  no  compulsion,  what 
he  did  was  voluntary,  and  he  cannot  recover 
the  money  expended  from  the  defendant.  He 
referred  to 

Vestry  of  8L  Leonard,  Shoreditch  v.   Holmes,  50 

J.  P.  132 ; 
Thompson  and  Norris  Manufacturing  Company  v. 

Hawes,  59  J.  P.  580. 

That  the  expense  of  reconstructing  drainage  such 
as  in  this  case  cannot  be  considered  to  be  within 
the  agreement  between  the  parties  appears  clear 
from  VcUpy  ▼.  8L  Leonard's  Wharf  Vompany  (1 
L.  G.  B.  305),  and,  although  that  case  was  con- 
sidered in  Stockdale  v.  Asekerherg  (ante,  p.  200 ;  88 
L.  T.  Rep.  767 ;  (1903)  1 K.  B.  873),  the  facts  in  that 
last  case  were  different,  for  the  tenancy  there  was 
for  three  years.  The  only  covenants  in  a  lease  which 
apply  to  a  tenant  holding  over  would  be  such  as  a 
yearly  tenant  would  be  expected  to  enter  into,  and 
an  agreement  to  be  liable  for  drainage  repairs 
amounting  to  more  than  a  year's  rent  cannot  have 
been  within  the  contemplation  of  the  parties. 

Ernest  Pollock  (M.  Shearman,  K.G.  with  him) 
for  the  plaintiff. — Both  sects.  3  and  4  impose  a 
legal  liability  upon  the  person  on  whom  the  notices 
aie  served,  for  if  the  notice  under  sect.  3  is  not 
complied  with,  another  under  sect.  4  will  then  be 
served.  Therefore  if  work  is  done  in  pursuance 
of  a  notice  under  sect.  3,  that  work  is  done  under 
compulsion  and  not  voluntarily.  When  a  notice 
has  been  served  that  is  sufficient,  and  the  person 
on  whom  it  is  served  need  not  wait  until  he  is 
summoned  and  compelled  to  do  the  work  by  a 
court  of  summary  jurisdiction.    He  referred  to 

Qelhart  v.  Saunders,  67  L.  T.  Bep.  684;  (1892)  2 

Q.  B.  452: 
Andrew  v.  8i,  Olaves'  Board  of  Works,  78  L.  T  Rep. 

504 ;  (1898)  1  Q.  B.  775. 


11  a  tenant  holds  over,  although  his  holding  may 
only  be  from  year  to  year,  yet  he  may  hold  over 
on  the  terms  of  the  expired  lease.  That  has 
happened  here,  and  so  he  is  liable  for  outgoings,  of 
which  this  expense  is  one.  Stockdale  v.  Aseker- 
herg {sup,)  applies  here,  and  after  that  decision 
Vaipy  ▼.  St.  Leonards  Wharf  Company  («jp.) 
cannot  be  considered  to  be  binding. 

Wbight,  J. — I  think  this  action  fails  on  both 
grounds.  The  only  notice  served  in  this  case  was 
under  sect.  3  of  the  Public  Health  (London)  Act 
1891,  which  provides  that  the  notice  shall  be 
served  by  the  officer  of  the  sanitary  authority, 
which  was  doue  here.  That  notice  was  merely  an 
intimation  under  that  section,  and  was  not  a  notice 
served  by  the  sanitary  authority  under  sect  4. 
That  is  different  from  the  notice  in  Andrew  v. 
St,  Olaves*  Board  of  Works  (sttp.),  which  was 
under  sect.  4.  That  being  so,  there  was  no  com- 
pulsion to  do  the  work  on  the  part  of  the  land- 
lord, and  the  work  was  therefore  done  voluntarily. 
Therefore  the  expense  of  the  work  was  not  an 
"  outgoing "  within  the  covenant  of  the  lease, 
and  the  plaintiff  cannot  recover  it  in  this  action 
from  the  defendant.  As  to  the  other  point,  even 
supposing  it  was  an  "outgoing,"  there  is  the 
question  whether  this  covenant  applies  to  the 
tenant  when  he  holds  over  and  becomes  a  tenant 
from  year  to  year.  It  is  a  question  of  fact  upon 
what  terms  a  tenant  holds  who  holds  over,  and  the 
presumption  that  arises  is  merely  that  he  holds 
upon  such  terms  as  are  applicable  to  a  tenancy 
from  vear  to  year.  In  Valpy  v.  St,  Leonards 
Wharf  Company  (sttp,)  the  tenancy  was  from 
year  to  year  and  the  rent  was  201,  per  annum,  and 
it  was  held  by  Farwell,  J.  that  the  covenant  by  the 
tenant  to  pay  "  outgoings  *"  was  not  intended  to 
and  did  not  cover  an  expenditure  on  repairs  of 
582.  In  Stockdale  v.  Ascherherg  (sup.)  I  held  that 
Valpy  V.  St  Leonard's  Wharf  Company  {sup.)  did 
not  apply,  and  that  a  tenant  who  had  covenanted 
to  pay  "  outgoings  "  was  liable  for  repairs  to  the 
extent  of  83r,  the  tenancy  being  for  three  yean 
and  the  rent  55Z.  I  think  the  principle  of  Valpy 
V.  St,  Leonard's  Wharf  Company  {sup.)  applies 
here,  and  I  must  follow  it 

Judgment  for  the  defendant. 

Solicitors :  Taylor  and  Taylor  ;  HvJtchinsoniOL^ 

Cuff, 


Monday,  Nov,  16, 1903. 

(Before  Lord  Alyebstonb,  G.J,,  Kennedy  and 

Darling,  JJ.) 

DoYBR  (app.)  V,  Pjelosseb  (resp.).  (a) 

Begistration  of  voters — Nature  of  occupation— 
Householder  or  by  virtue  of  service  —  School- 
master and  schooUhouse — Bepresentaiion  of  the 
People  Act  1884  {48  &  Hd  Vict.  c.  3),  ss,  2,  3. 

A  schoolmaster,  who  occupies  a  house  provided  by 
the  managers  of  the  school  and  who  is  not 
required  to  occupy  such  house  and  is  under  no 
obligation  to  do  so,  is  entitled  to  be  placed  upon 
Division  I,  of  the  voters^  list  by  virtue  of  #««& 
occupation. 

Case  stated  by  the  revising  barrister  for  the 
Medway  Division  of  Kent. 

(4)  lieported  by  W.  un  B  HcasBRT,  Esq..  Bftrriiter-ft(-Uw. 
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The  appellant  duly  claimed  to  have  bis  name 
inserted  in  Division  I.  of  the  list  of  yoters  as  a 
fall  inhabitant  ooenpier,  and  not  only  as  a  person 
entitled  nnder  the  service  franchise  as  a  Parlia- 
mentary elector. 

The  name   of   the   appellant  appeared,  duly 

Sialified  and  registerea.  as  a  Parliamentary 
ector  in  the  list  in  Division  II. 
One  John  Arohard,  by  Arthur  Joseph  Ellis, 
solicitor,  his  agent,  duly  objected  to  the  claim, 
and  maintained  that  the  appellant's  name  was 
only  entitled  to  be  registerea  on  Division  II.  of 
the  list. 

Affcer  hearing  evidence  in  support  of  and  in 
opposition  to  the  claim,  the  revising  barrister 
diNillowed  the  same  and  found  as  facts:  (1) 
that  the  house  occupied  by  the  appellant  was 
occupied  by  him  in  virtue  of  his  service  as 
a  schoolmaster  and  not  otherwise;  (2)  that  no 
deduction  from  his  salaiy  was  made  in  conse- 

Suence  of  his  residing  in  the  house ;  and  (3)  that, 
I  a  new  schoolmaster  were  to  be  appointed  in  the 
stead  of  the  appellant,  he  would  presumably  be 
entitled  to  reside  in  the  house  now  occupied  by 
the  appellant,  and  that  the  latter  would  be 
requirad  to  vacate  the  house. 

The  revising  barrister  accordingly  directed  that 
the  claim  should  be  struck  out  and  that  the 
appellant's  name  should  be  retained,  as  before, 
only  on  Division  II.  of  the  list,  on  the  ground 
that  on  the  evidence  the  appellant's  claim  to  be 
registered  as  a  full, inhabitant  occupier,  entitled 
both  to  the  Parliamentary  and  to  the  county  fran- 
chise, was  bad  in  law. 

The  appellant  was  a  schoolmaster,  and  his 
agreement  of  employment  was  as  follows : 

Memoraodnm  of  agreement  made  this  eighth  day  of 
March  1901  between  George  BUling,  Charles  Reginald 
Smith,  Frank  West,  and  William  Cnthbert  Lewis, 
managers  of  the  Flatt  St.  Mary's  National  Sohool  at 
Piatt,  in  the  oonntj  of  Kent,  on  behalf  of  themselves 
and  their  snooessors  (all  of  whom  are  hereinafter 
refened  to  as  the  managers)  of  the  one  part  and  Arthur 
John  Dover,  sohoolmaster  (hereinafter  oalled  the  teacher), 
of  the  other  part,  whereby  it  is  agreed  as  follows : 

1.  The  teaoher  shall  serve  as  schoolmaster  of  the  said 
sohool  from  the  13th  day  of  July  1900,  and  shall  teach 
the  Boholars  and  conduct  the  said  sohool  in  accordance 
with  the  requirements  of  the  committee  of  H.M.  Privy 
Connoil  on  Education  and  in  accordance  with  the 
regnlatiooB  (if  any)  from  time  to  time  established  by  the 
managers.  And  shall  teach  and  instruct  the  pupil 
teachers  of  the  school  for  the  hours  and  in  the  various 
subjects  required  by  the  regulations  for  the  time  being 
of  the  said  oommittee  of  H.M.  Privy  Council  on  Educa- 
tion, and  shall  give  such  religious  instruction  to  the 
children  at  the  times  appointed  on  weekdays,  and  shall 
also  insJEruct  the  pupil  teachers  in  religious  knowledge 
for  not  leas  than  one  hour  every  week  if  so  requested  by 
the  olergyman  of  the  parish. 

2.  As  remuneration  for  the  services  of  the  teacher 
the  managers  shall  pay  to  the  teaoher  the  sum  of  1051. 
per  annum  by  twelve  monthly  payments  on  the  last  day 
of  eaeh  month ;  and  also  half  the  pupil  teacher*s  grant 
earned  by  each  pupil  teacher,  such  sum  to  be  paid  on 
receipt  of  the  annual  (Government  grant ;  and  also  shall 
provide  a  house  and  garden  for  occupation  by  the 
teacher  and  his  family,  with  efficient  drainage  and  good 
water  supply,  and  shall  keep  the  ssme  in  good  tenant- 
able  repair  and  condition,  and  shall  pay  all  rates,  taxes, 
and  outgoings  in  respect  thereof,  and  shall  also  provide 
the  necessary  fuel  and  light  to  be  consumed  in  the  ichool- 
hoosa. 


3.  On  the  termination  of  this  agreement  the  manager 
shall  pay  to  the  teacher  a  proportionate  share  of  the 
teacher's  remuneration,  from  whatever  source  derived, 
calculated  down  to  the  date  of  such  termination. 

4.  The  managers  in  the  management  of  the  said  school 
shall  perform  and  do  with  due  diligence  all  acts  and 
things  necessary  and  proper  to  qualify  and  entitle  the 
school  to  earn  and  the  managers  to  receive  all  grants 
and  fees  which  the  sohool  may  be  competent  to  earn 
under  the  time-table  sanctioned  for  the  said  sohool  by 
H.M.  inspector. 

5.  The  trust  deeds,  charters,  by-laws,  rules,  or  other 
instruments  defining  tiie  foundation  and  governing  the 
management  of  the  school  and  so  much  of  the  minutes 
of  the  proceedings  of  the  managers  as  relate  to  the 
appomtment,  remuneration,  disnuBsal,  and  duties  of  the 
teacher  shall  be  open  to  the  inspection  of  the  teacher 
at  all  reasonable  times,  and  he  shall  be  entitled  to  make 
copies  thereof  or  extracts  therefrom  without  charge. 

6.  The  holidays  of  the  said  school  shall  not  be  less 
than  eight  weeks  in  each  year. 

7.  This  agreement  may  be  terminated  after  three 
calendar  months'  previous  notice  in  writing  has  been 
given  by  either  party  hereto  to  the  other,  and  if  such 
notice  be  given  by  the  managers  it  shall  be  given  in 
accordance  with  a  resolution  passed  at  a  meeting  con- 
vened by  notice  sent  to  every  manager  four  days  at' 
least  before  the  meeting  stating  that  the  termination  of 
the  teacher's  agreement  will  form  part  of  the  business 
of  such  meeting;  but  this  agreement  shall  not  be 
terminated  by  the  managers  unless  the  cause  be  stated 
to  the  teacher  in  writing,  and  such  termination  shall  be 
valid  if  the  cause  or  causes  assigned  relate  to  the  per- 
formance  of  or  abstention  from  any  duties  other  than 
those  oonnected  with  the  subjects  named  on  the  time- 
table of  the  school  or  with  the  instruction  of  the  pupil 
teachers. 

Provided  that  nothing  shall  prcTOnt  the  termination 
of  this  agreement  in  the  event  of  the  archbishop  or 
bishop  of  the  diocese  deciding  the  teaoher's  conduct  to 
be  inconsistent  with  or  detrimental  to  his  positiun  as  a 
teacher  in  a  Church  sohool. 

By  the  Representation  of  the  People  Act  1884 
(48  &  49  Vict.  c.  3),  s.  2 : 

A  uniform  household  franchise  and  a  uniform  lodger 
franchise  at  eleotions  shall  be  established  in  all  counties 
and  boroughs  throughout  the  United  Kingdom,  and 
every  man  possessed  of  a  household  qualification  or  a 
lodger  qualification  shall,  if  the  qualifying  premises  be 
situate  in  a  county  in  England  or  Scotland,  be  entitled  to 
be  registered  as  a  voter  and  when  registered  to  vote  at 
an  election  for  such  county,  and,  if  the  qualifying  pre- 
mises be  situate  in  a  coun^  or  borough  in  Ireland,  be 
entitled  to  be  registered  as  a  voter  and  when  regis- 
tered to  vote  at  an  election  for  such  county  or  borough. 

And  by  sect.  3 : 

Where  a  man  himself  inhabits  any  dwelling-house  by 
virtue  of  any  office,  service,  or  employment,  and  the 
dwelling-house  is  not  inhabited  by  any  person  under 
whom  such  man  serves  in  such  office,  service,  or  em- 
ployment, he  shall  be  deemed  for  the  purposes  of  this 
Act  and  of  the  Bepresentation  of  the  People  Acts  to 
be  an  inhabitant  occupier  of  such  dwelling-house  as  a 
tenant. 

Henry  Lunn  {T,  A,  Organ  with  him)  for  the  ap- 
pellant.— The  appellant  here  has  been  only  placed 
in  Division  II.  of  the  list  but  he  should  have 
been  put  in  Division  I.  When  the  agreement  is 
looked  at  between  the  appeUant  and  the  managers, 
it  is  clear  that  there  is  no  compulsion  upon  hin 
to  reside  in  this  house,  but  he  had  it  supplied 
for  him,  and  he  is  permitted  to  reside  there. 
That  beinff  so,  the  appellant  is  entitled  to  the 
full  franchise  and  not  only  to  the  service  fran- 
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ohise,  for  no  doubt  the  value  of  livinff  in  the 
house  was  taken  as  forming  part  of  his  salaiy, 
and  he  is  therefore  a  tenant.  In  Marsh  ▼. 
EseouH  (Fox,  157 ;  24  Q.  B.  Biv,  147)  the  labourers 
were  not  required  to  reside  in  the  cottages,  but 
were  allowed  to  reside  in  them,  and  it  was  held 
that,  as  the  residence  was  not  a  necessary  incident 
to  the  employment,  the  labourers  were  in  the 
position  of  ordinary  tenants.    He  idso  referred  to 

Hughes  v.  Chatham  Overseerty  5  M.  &  Gr.  54 ; 
Smith  ▼.  Beghitt  Overseers,  32  L.  T.  Bep.  859  ;  L. 
Bep.  10  Q.  B.  422. 

The  present  case  is  quite  different  to  the  instance 

S'venbyMellor,  J.  inthePe^er<^2<2case(2  0'M  & 
.  Elec.  Oas.  94)  and  McLean  ▼.  Pritchard  (58  L.  T. 
Bep.  337 ;  20  Q.  B.  Div.  285),  for  in  this  last  case  the 
applicant  was  required  to  live  in  certain  premises 
for  the  purpose  of  discharging  his  duties.  But 
here  there  is  no  requirement  to  reside  in  a  par- 
ticular place,  and  there  is  no  necessity  for  so 
residing  in  order  to  discharge  the  duties  or 
services. 

The  respondent  did  not  appear. 

Lord  Alybbstonb,  0.  J.— I  think  in  this  case 
the  appeal  must  be  allowed.  The  governing  test 
in  these  cases  is  whether  or  not  the  occupation  of 
premises  by  the  voter  is  necessary  for  the  per- 
formance ox  his  services,  or  whether  he  is  required 
by  the  express  terms  of  his  employment  to  reside 
in  the  particular  house.  Where  the  claimant  is 
merely  permitted  but  is  under  no  obligation  to 
reside  in  the  piuiicular  house  so  long  as  his 
employment  lasts,  he  is  entitled  to  have  his  name 
registered  in  Division  I.  of  the  list  of  voters.  This 
is  Dome  out  by  the  judgment  of  Wills,  J.  in  Marsh 
V.  Escourtf  where  he  says :  **  In  the  case  referred 
to  by  the  learned  counsel  for  the  respondent  the 
occupation  was  admitted  to  be  occupation  by 
virtue  of  service.  Here  the  labourere  were  not 
required  to  reside  in  the  oottaffes,  but  were 
allowed  to  reside  in  them  as  a  privilege.  It  would 
be  an  abuse  of  language  to  call  residence  under 
such  conditions  occupation  by  virtue  of  service." 
If,  however,  residence  in  a  particular  house  must 
follow  as  a  necessity  for  the  performance  of  the 
duties  of  the  service  in  a  preper  manner,  then  the 
occupation  would  be  by  virtue  of  an  office,  service, 
or  employment,  and  the  occupation  would  be  the 
same  as  if  residence  was  expressly  required. 
Mellor,  J.  instances  a  case  of  this  kind  in  the 
Petersfield  case  (stip.),  where  a  gamekeeper,  in 
addition  to  hib  wages,  has  a  house  in  the  centre 
df  the  preserves,  and  he  points  out  that  the 
gamekeeper  would  not  occupy  the  house  as  a 
tenant,  but  because  of  his  employment  as  such 
gamekeeper.  These  two  cases  illustrate  occupa- 
tion by  permission  and  compulsory  occupation, 
and  the  question  in  this  case  is  under  which  does 
the  appellant  come.  It  seems  to  me  that  if  it 
followed  that  the  appellant  must  reside  in  this 
particular  house  in  order  to  carry  out  his  duties 
as  schoolmaster,  then  he  would  be  in  the  ^ame 
position  as  if  he  was  compelled  to  reside  there, 
but  the  revising  barrister,  although  there  is  no 
express  finding  that  the  appellant  can  reside  else- 
where, in  his  findings  seems  to  imply  that  he  can 
do  so,  for  he  states  in  the  course  ox  the  case  that 
if  a  new  schoolmaster  were  to  be  appointed  in  the 
stead  of  the  appellant  he  would  presumably  be 
entitled  to  reside  in  the  house  occupied  by  the 
appellant.     The  agreement   certainly  does  not 


compel  him  to  reside  there,  and  that  oompnUioin 
cannot  be  inferred  from  the  nature  of  the  service. 
Therefore  1  think  the  appellant  does  not  occupy 
the  house  by  virtue  of  any  office,  service,  or 
employment,  and  he  is  entitled  to  be  placed  in 
Division  I.  of  the  list  of  votere. 

Ebnkbdt  and  Dabliit a,  JJ.  agreed. 

Appeal  allowed. 

Solioitora  :  Baker  and  Naime. 


Monday,  Nov.  16, 1903. 

(Before  Lord  ALyBBSTONB,  O.J.,  Eebnbdt  and 

Dablino,  JJ.) 

Peabce  (app.)  V.  Mebbiman  (reap.),  (a) 

Beaistration  of  voters — Hvshand  tenant  of  wife — 
QwaliJicaJtion — Bepresentation  of  the  People  Act 
1867  (30  ^  31  Vict  c.  102),  «.  3. 

Where  a  husband  occupies  a  house  as  tenant  of 
his  wife  he  is  entiUed  to  he  registered  in  reepeet 
of  his  occupation  of  such  house  under  sect,  3  of 
the  Bepresentation  of  the  People  Act  1867,  even 
although  his  wife  is  living  in  such  house  wiik 
him. 

Casb  stated  by  the  revising  barrister  for  the 
Westbur^  Division  of  the  county  of  Wilts,  before 
whom  objection  was  duly  made  to  the  name  of 
the  appellant  being  retained  on  Division  L  of  the 
occupiers'  list. 

The  facts  were  as  follows : — 

Elizabeth  Bichman  was  tenant  for  life  under 
the  will  of  her  late  husband  of  several  houses,  in 
one  of  which  she  resided,  another  being  that  in 
respect  of  which  the  appellant  claimed  to  have 
his  name  on  the  occupiere'  list. 

The  appellant  married  a  daughter  of  Biiza- 
beth  Bichman  and  he  rented  No.  25,  West-street 
of  his  mother-in-law,  and  he  and  his  wife  resided 
there. 

The  rent  was  15«.  lOd.,  payable  every  four  weeks, 
and  for  many  yeara  up  to  the  death  of  Elizabeth 
Bichman  this  rent  was  paid  to  her  by  the  appel- 
lant, who  also  paid  the  rates,  and  was  inserted  by 
the  overseere  on  Division  I.  of  the  occupiere'  list 
and  was  entitled  to  vote  and  voted  at  elections. 

Upon  the  deaiJi  of  Elizabeth  Bichman  in  Nov. 
1901  the  house  became  the  freehold  property  of 
the  appellant's  wife  under  the  terms  of  her  f aliier's 
wiU. 

The  appellant  attended  the  revision  court  and 
stated  that  upon  the  death  of  his  mother-in-law 
he  considerea  the  question  of  his  right  to  vote,  and 
to  secure  that  right  he  agreed  with  nis  wife  to  pay 
to  her  the  same  amount  of  rent  that  he  had  pre- 
viously paid  for  the  house.  He  produced  a  rent 
book  showing  the  firet  payment  of  15<.  lOd.,  due 
the  28th  Dec.  1901,  and  a  receipt  for  the  same 
signed  by  his  wife.  The  book  showed  similar 
payments  every  four  weeks  up  to  Sept.  1908. 
Between  these  dates  the  appellant  and  his  wife 
resided  in  the  house  as  they  had  formerly  done, 
he  continued  to  pay  the  rates,  and  his  name  was 
placed  by  the  overseen  on  Division  I.  of  the  list 
of  occupiere. 

The  notice  of  objection  given  to  the  appellant 
stated  the  grounds  to  be:  (1)  that  he  had  not 
occupied  the  qualifjring  premises  as  owner  or 
tenant  for  twelve  months  immediately  preceding 
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ihe  15th  Jaly  in  that  year ;  (2)  that  hia  wife  beinff 
owner  of  the  qnaUfying  premises  disqualifiea 
him. 

In  support  of  this  objection  it  was  urged  that 
the  appellant  was  not  the  occupier  of  the  house 
either  as  owner  or  tenant,  and  the  case  of  HaU 
?.  Michelmore  (86  L.  T.  Rep.  17)  was  cited  in 
gnpport  of  this  view. 

On  the  appeUant*s  behalf  it  was  urged  that  that 
case  did  not  goyem  the  present  one,  as  in  the 
fonner  there  was  no  eyidenoe  of  tenancy,  whereas 
in  the  present  case  there  was  evidence  of  a  bond 
fide  tenancy,  and  that  the  mere  transfer  of  his 
tenancy  from  his  mother-in-law  to  his  wife  did 
not  affect  his  right  to  be  retained  on  Division  I. 
It  was  also  arscuedthat  under  the  Married  Women's 
Property  Act  1881  a  married  woman,  in  reapect 
of  property  acquired  after  the  Ist  Jan.  188z,  is 
entitled  to  all  the  rights  of  and  is  in  the  same  posi- 
tion as  Sifeme  sole,  and  is  therefore  in  a  position  to 
^ve  her  husband  notice  to  quit  a  tenancy  of  her 
property  or  to  obtain  possession  of  her  property 
by  means  of  an  ejectment  order  agtunst  her  hus- 
band, or  an  action. 

The  revising  barrister  was  of  opinion  that  the 
fact  that  the  appellant  was  the  occupier  of  the 
premises  when  his  wife  became  the  owner  of  them 
was  immaterial. 

The  same  question  would  have  arisen  if  on 
the  house  becoming  the  property  of  his  wife 
he  had  moved  into  it  from  another  house  and 
had  claimed  as  occupier  in  succession  from  one  to 
the  other. 

He  was  further  of  opinion  that,  though  a  wife 
might  let  to  her  husband  any  of  her  property  of 
which  she  gave  up  the  occupation  to  him,  the 
joint  occupation  by  husband  and  wife  of  a  house 
belonging  to  her  was  inconsistent  with  the  rela- 
tion of  landlord  and  tenant.  The  right  of  a  land- 
lord to  give  notice  to  quit  to,  or  to  eject,  a  tenant 
could  not»  in  his  opinion,  exist  in  opposition  to 
the  marital  right  oi  the  husband  to  continue  to 
reside  with  his  wife.  He  therefore  came  to  the 
conclusion  that  the  agreement  that  the  husband 
should  be  tenant  of  the  house  to  his  wife  was, 
under  the  circumstances,  inoperative  to  constitute 
him  an  occupier  as  tenant. 

He  therefore  held  that  the  objection  was 
valid  and  struck  out  the  appellant's  name  from 
theUst. 

By  the  Representation  of  the  People  Act  1867 
(30  &  31  Vict.  c.  102),  s.  3 : 

Every  man  shall  be  entitled  to  be  registered  as  a  voter 
and  when  registered  to  vote  for  a  member  or  members 
to  serve  in  Parliament  for  a  borough  who  is  qoalified  as 
foUowB  (that  is  to  say) :  (I)  Is  of  fall  age  and  not  sub- 
jeot  to  any  legal  incapacity ;  and  (2)  is  on  the  last  day 
of  Joly  in  any  year  and  has  during  the  whole  of  the 
preceding  twelve  calendar  months  been  an  inhabitant 
occupier  as  owner  or  tenant  of  any  dwelling-houae  within 
the  borough ;  and  (8)  has  during  the  time  of  such  occu- 
pation been  rated  as  an  ordinary  occupier  in  respect  of 
the  premises  so  occupied  by  him  within  the  borough  to 
all  rates  (if  any)  made  for  the  relief  of  the  poor  in 
respect  of  such  premises ;  and  (4)  has  on  or  before  the 
twentieth  day  of  July  in  the  same  year  bond  fide  paid  an 
equal  amount  in  the  pound  to  that  payable  by  other 
ordinary  occupiers  in  respect  of  all  poor  ratea  that  have 
become  payable  by  him  in  respect  of  the  said  premises 
up  to  the  preceding  fifth  of  January :  Provided  that  no 
nan  shall  under  tlds  section  be  entitled  to  be  registered 
asa  voter  by  rsason  of  his  being  a  joint  ocoupier  of  any 
dwsUing*hoiise. 


E.  Lewis  Thomas  for  the  appellant. — Here  there 
was  evidence  of  a  bond  fiae  tenancy,  and,  that 
being  so,  the  husband  was  entitled  to  be  registered 
as  the  occupier  of  the  house.  There  was  no  joint 
occupation  nere  except  in  so  far  as  the  husband 
and  wife  lived  together  in  the  same  house  and 
the  husband  was  the  sole  tenant.  The  present 
case  is  quite  different  from  HaU  v.  Michelmore  (86 
L.  T.  Rep.  17),  for  there  there  was  no  agreement 
of  tenancy,  and,  as  the  husband  paid  the  rates  and 
resided  in  the  house  with  his  wife,  it  was  said  that 
a  tenancy  must  be  implied.  A  wife,  can  now, 
since  the  Married  Women's  Property  Act  1882, 
be  the  landlord  of  her  husband,  and  so  there 
cannot  be  any  joint  occupation,  for  there  is  no 
joint  tenancy.  The  appellant  therefore  is 
entitled  to  have  his  name  retained  on  the  list  of 
Division  1.  of  occupiers. 

The  respondent  did  not  appear. 

Lord  Alybbstonb,  C.J. — This  appeal  must  be 
allowed.  In  Hall  v.  Michelmore  it  was  attempted 
to  be  shown  that  the  mere  fact  that  the  house 
was  owned  by  the  wife,  in  which  she  and  her 
husband  resided,  was  sufficient  to  give  the 
husband  the  right  to  vote  as  an  occupier.  The 
revising  barrister  in  that  case  held  that  it  was 
not  sufficient,  and  the  Divisional  Oourt  came  to  the 
conclusion  that  the  decision  was  right,  as  there 
was  no  evidence  of  any  tenancy  establishing  the 
relation  of  landlord  and  tenant  between  him  and 
his  wife.  Here  the  case  is  quite  different,  and  it 
is  stated  in  the  case  that  the  appellant,  on  the 
death  of  his  mother-in-law,  considered  the  ques- 
tion of  his  right  te  vote,  and  to  secure  that  right 
he  agreed  to  pay  his  wife  rent  as  her  tenant,  and 
he  produced  a  rent  book  showing  these  paymente. 
There  was  here,  therefore,  a  bond  fide  agreement 
of  t^iancy,  but  the  revising  banister  came  to 
the  conclusion  that  the  agreement  under  the  cir- 
cumstances was  inoperative  to  constitute  the 
app^ant  an  occupier  as  tenant.  I  cannot  agree 
with  that  view,  for,  if  a  husband  is  a  bond  fide 
tenant  of  his  wife,  there  is  nothing  to  prevent  him 
claiming  a  vote  as  an  occupier  as  tenant. 

Kbnnedt,  J. —  I  am  of  the  same  opinion.  The 
whole  x>oint  is  whether  or  not  there  was  a  bond 
fide  agreement  of  tenancy.  11  a  real  ienancy  is 
made  out,  then  the  husb«uid  is  entitled  to  a  vote 
even  although  his  wife  is  his  landlord,  for  since 
the  Married  Women's  Property  Act  1882  a  wife 
can  clearly  stand  in  that  relationship  to  her 
husband. 

Dablimq,  J. — ^I  am  of  the  same  opinion, 
and  I  only  desire  to  point  out  that  we  are  not 
deciding  anything  inconsistent  with  SaU  ▼. 
Michelmore  (sup.).  There  there  was  no  evidence 
of  a  tenancy,  but  here  there  certainly  was  evidence. 
Where  the  revising  barrister  has  gone  wrong  is 
in  considering  the  occupation  of  the  house  by  the 
husband  and  wife  was  a  joint  occupation,  and  as 
such  inconsistent  with  the  relation  of  landlord 
and  tenant.  In  the  present  case  the  wife  was  the 
landlord  and  the  husband  was  the  tenant,  and  the 
husband  occupied  the  premises  as  such  tenant, 
the  wife  living  there  under  a  different  contract — 
namely,  the  contract  of  marriage. 

Appeal  allowed. 

Solicitors :  Milner  and  Bickford,  for  Wills  and 
White,  Trowbridge. 
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(Before  Lord  Alyebstone,  C.J.,  Ebnnedt  and 

Dabling,  JJ.) 

YiCKERs  V,  Selwyn.  (a) 

Registration  of  voters — Pew  rents — Collection  by 
churchwardens — Payment  to  vicar  —  Freehold 
interest — 8  Hen,  6,  c.  7. 

Where  the  pew  rents  of  a  church  were  more  than 
400.  per  annum  and  were  collected  by  the 
churchwardens  as  agents  for  the  vicar,  and  were 
handed  over  to  and  received  by  him  for  his  own 
absolute  use  and  benefit : 

Held,  this  could  constitute  a  freehold  interest  so 
thai  the  vicar  was  entitled  to  have  his  name 
inserted  in  the  list  of  voters. 

Case  stated  by  the  revising  barrister  for  the 
Romford  Division  of  Essex. 

On  the  28th  Sept.  1903  Herbert  Edward 
Selwrn  duly  claimed  to  have  his  name  inserted  in 
the  Parliamentary  list  of  voters  for  the  parish 
of  West  Ham,  in  the  county  of  Essex,  in  respect 
of  a  freehold  benefice,  and  was  duly  objected  to 
by  Robert  William  Yiokers. 

The  aualification  of  Herbert  Edward  Selwyn 
appearea  on  the  list  of  ownership  claimants  as 
follows : 


Selwyn, 

Herbert 

Edward, 

Beverend 


207,  Bomford- 

road, 
Forest  Gate, 


Freehold 
Beuefioe. 


St.  Matthew, 

Dyson-road, 

Stratford. 


Herbert  Edward  Selwyn  is  the  vicar  of  the 
parish  of  St.  Matthew,  Stratford,  and  was,  in 
the  year  1901,  appointed  to  that  office  by  licence 
of  the  bishop  of  the  diocese,  and  was  by  such 
licence  aathorised  to  receive  and  enjoy  the 
stipends,  profits,  and  advantages  belonging  to  the 
office. 

The  stipends  have  consisted  since  the  creation 
of  the  parish  and  still  consist  (in  addition  to  an 
annoal  sum  paid  by  the  Ecclesiastical  Commis- 
sioners and  fees  for  marriages  performed  in  the 
church)  of  pew  rents  paid  bv  parishioners  and 
others  for  the  exclusive  use  of  pews  and  sittings 
in  the  church. 

The  pew  rents  amount  to  between  190Z.  and 
200Z.  per  annum,  are  collected  half-yearly  by  the 
churchwardens  as  agents  on  behalf  of  the  vicar, 
and  are  handed  over  to  and  received  by  him 
when  collected  for  his  own  absolute  use  and 
benefit.  There  never  was  any  assignment  of  pew 
rents  by  deed  or  document  (other  than  the  above- 
mentioned  licence),  but  the  present  vicar  and 
each  of  his  predecessors  have  always  received 
them  by  virtue  of  their  office  as  vicar  of  the 
church. 

It  was  contended  on  behalf  of  Robert  William 
Yickers  that  the  receipt  of  the  pew  rents  was 
insufficient  to  confer  a  sufficient  freehold  interest 
upon  Herbert  Edward  Selwyn. 

The  revising  barrier  found  (1)  that  Herbert 
Edward  Selwyn,  as  vicar,  was  posssessed  of  a  free- 
hold office  and  beneficially  entitled  to  the  freehold 
of  the  church  of  St.  Matthew,  Stratford ;  and  (2) 
that  the  church,  b^  reason  of  the  rents  paid  for 
the  pews  and  sittings  therein,  produces  profit  to 
Herbert  Edward  Selwyn  of  the  clear  yearly  value 
of  not  less  than  408.  over  and  above  ail  charges, 

(a)  BnportMl  by  W.  ds  B.  Hirbirt,  Esq.,  BarriBfter-«t-Law. 


and  he  was  of  opinion  that  he  was  entitled 
to  have  his  name  inserted  in  the  list  of  yotera 
for  the  division  of  the  county,  and  allowed  his 
claim  accordingly. 

BosldU,  K.G.  (Palmer  with  him)  for  the  appel- 
lant.— ^The  revising  barrister  was  wrong  here,  for 
these  pew  rents  were  collected  by  the  oharch- 
wardens,  and,  although  they  ultimately  found  their 
way  into  the  hands  of  the  vicar,  such  recmpt  by 
the  vicar  does  not  create  such  a  freehold  interest 
so  as  to  entitle  him  to  a  vote  in  respect  thereof. 
It  is  admitted  that  the  freehold  of  toe  church  is 
in  the  vicar,  but  I  submit  that  the  court  is  Doi 
bound  by  the  finding  of  the  revising  barrister 
that  these  rente  were  collected  by  the  church- 
wardens as  agents  on  behalf  of  the  vicar,  for  he 
has  also  found  that  there  was  no  assignment  of 
these  pew  rents  to  him.  Where  the  fees  payable 
to  the  clergyman  for  baptisms  and  marriages 
amounted  to  over  40«.  a  year  it  was  held  in 
Kirttm  v.  Bear  (21  L.  T.  Uep.  532 ;  L.  Rep.  5 
G.  P.  217)  that  this  did  not  confer  the  franchise 
on  him,  and  the  principle  with  re<rard  to  pew 
rents  must  be  the  same.    He  also  referred  to 

Oreenaway  v.  Hocking,  22  L.  T.  Bep.  304  ;  L.  Bep. 

5  C.  P.  235  ; 
Hinds  V.  Chorlton,  15  L.  T.  Bep.  472 ;  L.  Bsp. 

2  C.  P.  104. 

SEennbdt,  J.  referred  to  Rogers'  Ecclesiastical 
jaw,  p.  173,  and  Mainwaring  v.  QUes  (5  B.  &  A. 
361).]  Another  point  that  arises  is  whether  a 
pew  rent  is  an  interest  in  land.  Really  it  is  only 
an  easement,  for  tine  vicar  cannot  exercise  all  the 
rights  of  a  freeholder.  Those  rights  could  only 
be  exercised  in  this  case  by  the  churchwardens. 
He  referred  to 

Beswich  v.  Alker,   27  L.  T.  Bep.  422 ;  L.  Bep.  8 

C.  P.  265 ; 
Re  Leveson;  Ex  parte  Arrovosmith,  38  L.  T.  Bep. 

547 ;  8  Cb.  Div.  96. 

Neither  of  those  cases  is  a^inst  what  is  put 
forward  now  on  behalf  of  the  appellant^  for  the 
question  whether  an  interest  in  laiid  was  created 
was  not  decided. 


F.  F,  Doddy  for  the  respondent. — ^Both 
V.  AUcer  (sup.)  and  Re  Leveson ;  Ex  parte  Arram' 
smith  (sup.)  are  in  my  favour,  and  when  these 
cases  are  considered,  although  the  point  may  not 
have  been  directly  decided,  they  show  that  these 
pew  rents  create  a  freehold  interest  in  land.  It 
also  appears  by  sect.  4  of  the  New  Parishes  Act 
1884  (47  &  48  Vict.  c.  65)  that  the  vicar  as  free- 
holder  of  the  church  is  entitled  to  these  pew 
rente.  The  finding  of  the  revising  barrister  wJt 
the  pew  rente  are  collected  by  the  churchwardens 
as  agente  on  behalf  of  the  vicar  is  conclusive,  and 
he  was  right  in  reteining  the  respondent's  name 
on  the  register. 

RoshiU,  K.(J.  in  reply. 

Lord  Alyebbtone,  O.J. — I  do  not  think  in 
this  case  that  we  can  interfere.  The  revising  bar- 
rister has  found  that  the  pew  rente  amount  to 
between  1901.  and  2001.  per  annum,  and  that  they 
are  collected  half-yearly  by  the  churchwardens  as 
agente  on  behalf  o£  the  vicar,  and  are  handed 
over  to  and  are  received  by  him,  when  collected, 
for  his  own  absolute  use  and  benefit.  He  has 
also  found  that  the  vicar  has  the  freehold  of  the 
church,  and  that  the  pew  rente  produce  a  profit 
over  40s.    In  Beswick  v.  Alker  (sup)  it  wasreoog- 
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nised  in  the  judgments  that  the  inoumbent  had 
each  an  interest  in  the  pew  rents  as  would  entitle 
him,  together  with  the  freehold  of  the  church,  to 
make  up,  when  taken  together,  the  yalue  of  408. 
Brett,  J.  thought  that  the  freehold  of  the  church 
was  an  interest  that  created  a  right  in  the  pew 
rents.  In  Be  LevcBon;  Ex  parte  Arrowsmith 
(tup.)  James,  L.J.  described  the  interest  in  the 
pew  rents  as  "  a  profit  arising  from  the  use  of 
the  freehold,"  and  Thesiger,  L.J.  says :  "  YThen 
the  pew  rents  in  fact  exist,  they  are  a  profit 
derired  from  the  benefice."  This  case  seems  to 
be  an  anthority  that  pew  rents  can  be  taken  into 
consideration  in  determining  that  value,  and  that 
the  receipt  of  pew  rents  may  create  an  interest  in 
land.  The  findings  of  fact  here  bind  us,  and  we 
cannot  hold  that  in  law,  on  the  facts  stated,  tiiere 
can  be  no  interest  in  land  of  the  value  of  more 
than  40s.  created. 

Kbnnbdy,  J. — I  concur.  We  are  deciding 
upon  the  finding^  of  fact  in  this  case,  by  which  we 
are  bound. 

Dabling,  J. — I  do  not  agree  with  the  con- 
tention of  Mr.  Bosldll  that,  although  the  pew 
rents  bring  in  this  amount,  that  is  not  because  of 
the  value  of  the  freehold.  He  also  says  that  the 
value  of  the  pew  rents  must  not  be  included  with 
the  freehold,  but  the  x>ew  rents,  it  seems  to  me, 
seem  to  show  what  the  freehold  is  worth. 

Appeal  dismissed. 

Solioitors:  Bussell,  Cooke,  and  Co.;  Ayton, 
Biseoe,  and  Barclay. 


CSOWV    CASES    SESEBVED. 


Friday,  Nov.  27, 1903. 

(Before  Lord  Alvebstonb,  G.J.,  Wbight, 
Kbnnbdy,  Dablinq,  and  Phillimobb,  JJ.) 

Bbx  v.  Bousb  and  Bubbbll.  (a) 

Criminal  law — Evidence — Prisoner's  evidence — 
CrosS'examination  cu  to  character — Imputation 
on  prosecutor — Criminal  Evidence  Act  18P8 
(61  A  62  Vict.  c.  36),  s.  1. 

Two  prisoners  B.  and  B.  were  jointly  indicted, 
R.,  giving  evidence  on  his  own  behalf,  was  ashed 
in  cross-examination  whether  the  wrosecutor^s 
statement  was  true.  He  replied :  "  No.  It  is  a 
lie,  and  he  is  a  liar.'*  Counsel  for  the  prosecu' 
tion  was  then  aXlowed  to  cross-examine  B.  as  to 
hie  character. 
Held,  that  the  prisoner  had  not  rendered  himself 
liable  to  this  cross-examination,  as  his  answer 
fnust  be  taken  to  have  been  merely  an  emphatic 
denial,  and  that  consequently  the  conditions  laid 
down  by  sect.  1  (/)  (ti.)  of  the  Criminal  Evidence 
Ad  1898  as  precedent  to  a  cross-examination  as 
to  character  had  not  been  fulfilled;  that  the 
cross^esRamination  was  improper ;  and  that  the 
conviction  of  both  the  prisoners  must  be  quashed. 

This  case,  stated  by  the  chairman  of  the  Suffolk 
Quarter  Sessions,  was  as  follows : — 

The  prisoners  were  indicted  for  conspiring 
together  with  other  persons  unknown,  by  means 
of  various  false  pretences,  &/q.,  to  induce  Thomas 
John  Wright  to  sell  to  Daniel  Burrell  a  certain 
In  the  prosecutor's  evidence  he  stated 

(a)  Beporled  by  A.  A.  BiTHrNE,  Eaq.,  B»rriater-at-Law. 


that  in  April  of  the  year  1902  Geor^  Bouse 
offered  to  ouy  the  mare  of  him  on  credit  for  the 
sum  of  19L  The  prisoner  Bouse  was  called,  and 
in  his  cross-examination  was  asked  by  counsel 
for  the  prosecution :  "Did  you  ask  the  prosecutor 
to  sell  you  the  mare  in  April  for  19^  P  Or  has 
he  invented  all  that?'*  The  prisoner  replied: 
"  No.  It  is  a  lie,  and  he  is  a  liar."  Counsel  for 
the  prosecution  then  proposed  to  ask  the  prisoner 
if  he  had  not  been  in  trouble  before.  Counsel 
for  the  defence  objected  that  on  the  mere  state- 
ment that  the  prosecutor  was  a  liar  evidence  as 
to  the  character  of  the  prisoner  was  inadmissible, 
there  bein^  no  other  attack  made  on  the  prose- 
cutor or  his  witnesses.  I  admitted  the  evidence, 
and  the  prisoner  Bouse  replied  that  he  had  been 
convicted  of  being  quarrel^me ;  that  he  had  been 
before  the  magistrates  for  drunkenness,  and  was 
fined  \hs.  or  \l.  for  breaking  a  window.  The 
prisoners  were  convicted  and  sentenced.  Bouse  to 
one  month's  imprisonment  with  hard  labour  and 
Burrell  to  three  months*  imprisonment  with  hard 
labour,  and  are  now  undergoing  these  sentences. 
I  made  no  allusion  to  House's  character  in 
summing  up  the  case,  and  I  do  not  consider  that 
the  answers  that  he  gave  as  to  his  character  had 
any  effect  ux>on  the  issue.  If  the  court  should  be 
of  opinion  that  the  evidence  was  improperly 
admitted,  then  the  conviction  should  be  quashed ; 
if  otherwise,  it  should  be  affirmed. 

E.  E.  Wild  for  Bouse. — The  nature  or  conduct 
of  the  defence  did  not  involve  imputations  on  the 
character  of  the  prosecutor.  Bouse  merely 
desired  to  denv  the  prosecutor's  statements 
emphatically.  None  of  the  circumstances  speci- 
fied in  the  Criminal  Evidence  Act  1898,  s.  1  (/} 
(ii.),  existed ;  the  cross-examination  of  Bouse  as  to 
his  character  was  therefore  improperly  allowed. 
The  effect  of  permitting  the  cross-examination 
was  to  admit  evidence  which  was  inadmissible, 
and  the  conviction  should  therefore  be  quashed 
{Beg.  V.  Gibson,  66  L.  T.  Bep.  367 ;  18  Q.  B. 
Div.  537),  and  quashed  in  the  case  of  both 
prisoners' (fiejr.  V.  Saunders  (1899)  1  Q.  B.  490). 
[He  was  stopped  by  the  Court.] 

Bagge,  for  Burrell,  was  not  called  upon. 

Stewart  for  the  Crown. — The  cross-examination 
was  properly  allowed.  House's  defence  was  that 
the  prosecutor's  statement  was  false,  and  the 
implication  was,  therefore,  that  the  prosecutor 
had  committed  perjury.  That  is  clearly  an  impu- 
tation on  the  character  of  the  prosecutor. 

Lord  Alvbbstonb,  C.J. — The  judgment  which 
we  are  about  to  give  is  our  judgment  on  the  facts 
stated  in  this  case,  and  is  not  to  be  taken  as 
laying  down  any  rule  of  general  application.  The 
facts  stated  show  that,  wnen  the  prisoner  in  cross- 
examination  was  asked  whether  the  prosecutor's 
statement  was  true,  he  replied,  **  No.  It  is  a  lie, 
and  he  is  a  liar."  That  was  either  an  emphatic 
way  of  saying  "  not  guilty  "  or  it  had  nothing  to 
do  with  the  case.  It  is  not  sufficient  to  bring  the 
case  within  the  words  of  sect.  1  (/)  (ii.)  of  the 
Criminal  Evidence  Act  1898. 

Wbioht,  J. — I  concur. 

Ebnnbdt,  J. — ^I  concur. 

Dablino,  J. — I  do  not  think  that  in  merely 
denying  what  was  stated  as  a  fact  by  the  prosecu- 
tor the  prisoner  can  be  said  to  nave  made  an 
attack  on  the  prosecutor's  character.    It  is  plain 
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that  the  pToviBions  of  the  statute  are  intended  to 
protect  a  prisoner  from  attacks  on  his  character 
when  he  goes  into  the  box  to  f^ve  evidence. 

Phillimorb,  J. — The  prisoner  in  his  anxiety 
to  defend  himself  was  carried  farther  than  he 
intended.  I  do  not  think  that  he  is  to  be  taken 
to  have  made  an  attack  on  the  prosecutor. 

Conviction  quashed. 

Solicitors:  Duhon  WiUiams,  for  Chamberlin 
and  Taylor,  Lowestoft ;  White,  Borrett,  and  Co. 


SOUSE    OF   LOBDS. 


Tuesday,  Dec.  15,  1903. 

(Before  the  Lord  Chancellor  (Halsburj), 
Lords  Macnaqhtbn,  Shand,  Davey,  Robert- 
SON,  and  Lindlet.) 

Corporation  op  Wakefield  v.   Cooke  and 

OTHERS,  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPBAL  IN 

ENGLAND. 

Localgovemment — Private  Street  Works  Act  1892 
— Highway  repairable  by  inhabitants  at  large — 
Decision  of  justices — ^Bes  judicata — Estoppel. 

Where  frontagers  object  to  the  proposals  of  a  local 
authority  to  eweeute  private  street  works  under 
the  Private  Street  Works  Act  1892  (55  &  56  Vict, 
c.  57),  upon  the  ground  that  the  street  in  ques- 
tion is  a  highway  repairable  by  the  inhabitants 
at  large,  the  decision  of  justices  as  to  the  validity 
of  the  objection  is  of  the  nature  of  a  judgment 
in  rem,  and  is  conclusive,  and  estops  the  local 
avihority  in  any  subseqitent  proceedings  in 
respect  of  such  street. 

Judgment  of  the  court  below  affirmed. 

Beg.  V.  Hutchlns  (44  L.  T.  Bep.  364;  6  Q.  B. 
Div.  300)  distinguished. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Williams,  Stirling,  and  Mathew,  L. JJ.),  t^ported 
88  L.  T.  Bep.  225 ;  (1903)  1  K.  B.  417,  who 
had  reversed  a  judgment  of  the  Divisional  Court 
(Lord  Alverstone,  C.J.,  Darling  and  Channell, 
J  J.),  upon  a  special  case  stated  bj  justices,  reported 
86  L.  T.  Bep.  198 ;  (1902)  1  K.  B.  188). 

The  respondents  were  owners  of  property 
fronting,  adjoining,  or  abutting  on  a  street  known 
as  Sludge-lane,  in  the  city  of  Wakefield. 

By  the  Wakefield  Corporation  Act  1887  (50  & 
51  Yict.  c.  Ixxi.),  Part  4,  ss.  27  to  45  inclusive, 
the  appellants  obtained  power  to  deal  with  private 
street  works  within  the  city.  The  provisions  of 
this  Act  are  (mutatis  mutandis)  identical  with  the 
provisions  of  the  Private  Street  Works  Act  1892 
(55  ifc  56  Yict.  c.  57). 

Some  time  before  March  1897  the  appellants  by 
resolution  determined  to  exercise  in  relation  to 
part  of  Sludge-lane  the  x>ower8  conferred  upon 
them  by  the  Act  of  1887,  and  by  a  further  resolu- 
tion of  the  9th  March  1897  they  approved  a 
specification  of  the  private  street  works  required 
to  be  carried  out  therein,  together  with  the  plans 
and  sections  of  such  works,  the  estimate  of  the 
probable  expenses  thereof,  and  the  provisional 
apportionment  of  the  estimated  expenses  among 
the  properties  liable  to  be  charged   therewith, 

(a)  Reported  by  0.  E.  Maloin,  Esq.,  Bftrriater-at-lAW. 


which  had  been  prepared  by  the  city  surveyor  in 
accordance  with  instructions  given  to  him. 

The  resolution  was  duly  published  and  was 
served  on  the  owners  and  occupiers  of  Sladg». 
lane,  most  of  whom  were  respondents. 

In  accordance  with  the  provisions  of  sect  30  of 
the  Act,  most  of  the  owners  and  occupiers  served 
upon  the  appeUants  notices  objecting  to  the  pro- 
'posals  of  the  appellante  on  the  ground  (inter  alia) 
"  that  Sludge-lane  is  a  highway  repairable  by  the 
inhabitants  of  the  city  of  Wakefield  at  large.'* 

In  accordance  with  the  application  of  the  appel. 
lants.  the  respondents'  objections  were  heara  by 
three  justices  for  the  city  on  the  6th  Jan.  1896,  and 
after  hearing  both  parties,  and  upon  the  evidence 
of  a  large  number  of  witnesses,  the  jnstioes  made 
an  order  whereby  they  determined  tnat  the  objec- 
tion "  that  Sludge-lane  is  a  highway  repairable  W 
the  inhabitants  of  the  city  of  Wakefield  at  laiige 
was  a  good  and  valid  objection.  This  order  had 
not  been  appealed  against  and  was  sttU  in  full 
force  and  effect. 

In  ^ov.  1900  the  appellante  by  resolution 
determined  to  exercise  the  powers  conferred 
upon  them  by  the  Act  of  1887  in  relation  to 
the  same  part  of  Sludge-lane  which  was  the 
subject  of  their  previous  resolution  of  the  9t]i 
March  1897,  but  with  an  additional  length  of 
80  yards  in  a  straight  line  and  continuous  there- 
with. This  addition  was  throughout  treated  u 
immaterial. 

By  a  further  resolution  of  the  12th  Feb.  1901 
the  appellants  approved  a  specification,  together 
with  the  plans  and  sections  of  such  works,  the 
estimate  of  the  probable  expenses,  and  the  pro- 
visional apportionment  of  such  expenses  among 
the  properties  liable  to  be  charged  therewith, 
which  had  been  prepared  by  the  city  surrejor. 
The  appellants  published  this  resolution  and 
served  notices  thereof  on  the  owners  of  the  pro- 
perties pursuant  to  the  provisions  of  sect  29 
(2)  (3)  of  the  Act  of  1887. 

In  accordance  with  the  provisions  of  sect.  90  of 
the  Act,  most  of  the  persons  liable  to  be  charged 
under  the  resolution  of  the  12th  Feb.  1901  serred 
upon  the  appellants  notices  objecting  to  the  pro- 

gosaJs  of  the  appellants  on  the  ground  "that 
ludge-lane  was  a  highway  repairable  by  the 
inhabitants  of  the  city  of  Wakefield  at  large,"  the 
respondents  the  County  Council  for  the  West 
Biding  of  Yorkshire  adding  to  th^  objection 
that  tne  same  had  been  previously  so  found  bj 
thejustices  for  the  city  of  Wakefield  at  a  oomt 
of  summaiT  jurisdiction  held  at  Waicefield  on  the 
6th  Jan.  im 

The  objections  were  heard  bv  four  justices  for 
the  city  on  the  25th  July  1901,  who  determined 
that  the  objection  *'that  ^udge-lane  is  a  highway 
repairable  by  the  inhabitants  of  the  city  A 
Wakefield  at  large  "  was  the  same  objection  as 
was  decided  on  the  6th  Jan.  1898,  and  was  there- 
fore res  judicata,  and  the  justices  declined  to  h«ar 
any  evidence  or  to  go  into  the  merits  c^  the 
objections. 

A  special  case  was  stated,  and  the  Kinff's  Beneh 
Division  held  that  the  case  was  governed  by  Beg. 
V.  Hutchins  (44  L.  T.  Bep.  364 ;  6  Q.  B.  Div.  300). 
and  that,  therefore,  the  objection  taken  that  there 
had  been  a  previous  determination  that  the  street 
in  question  was  a  highway  repairable  by  the  in- 
habitants of  the  city  at  large  was  no  Iwr  to  the 
proceedings  in  this  case.    The  court  tiieiefon 
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ordered  that  the  judgment  of  the  justioes  of 
the  25th  July  1901  shonld  he  reyersed,  and  the 
matter  remitted  to  the  justices  to  proceed  with 
the  hearing.  The  Court  of  Appeal,  however,  held 
that  the  finding  of  the  justiceson  the  6th  Jan.  1898 
was  oondusive  evidence  of  the  matters  therein 
stated,  and  if  not  in  form  a  judgment  in  rem  was 
at  all  events  in  all  its  essentials  a  judgment  in 
rem,  and  that  the  decision  in  the  case  oi  Beg,  v. 
Hutehina  did  not  require  the  justices  sitting  on 
the  25th  July  1901  to  inquire  aeain  into  the  merits, 
and  the  court  therefore  allowed  the  appeal  of  the 
respondents  and  reversed  the  order  of  the  King's 
Bench  Division. 

C.  A.  BiMteU,  K.G.  and  W,  Senior  appeared  for 
the  appellants. 

DancJewertu,  K.C.  and  /.  C.  Compston  for  the 
respondents. 

W,  Senior  was  heard  in  reply. 

^t  the  conclusion  of  the  arguments  their  Lord- 
ships gave  jadgment  as  follows : — 

The  LoBD  Chancellob  (Halsbury).  —  My 
Ix>rds:  Although  I  do  not  deny  the  local  im- 
portance of  this  case,  and  indeed  the  importance 
of  it  generally,  it  seems  to  me  that  it  lies  within 
■a  comparatively  short  compass.  1  think  that  the 
matter  becomes  clear  if  we  look  at  the  correspond- 
inff  section  of  the  Pablic  Health  Act  1875  (sect. 
150),  and  observe  what  has  been  the  question  in 
doubt  in  some  of  the  cases  under  that  Act»  and 
then  compare  it  with  the  local  Act  with  which 
Tour  Lordships  are  dealine  here.  In  the  Public 
JHealth  Act  tue  mode  in  which  the  matter  is  dealt 
with  is  this :  "  All  streets  being  or  which  at  any 
^me  become  highways  repairable  by  the  inhabi- 
tants at  large,"  are  by  sect.  149  given  to  the  juris- 
diction of  the  urban  authority.  Then  sect.  150 
gfives  the  urban  authority  jurisdiction  in  certain 
cases  over  "  any  street  within  any  urban  district 
(not  being  a  highway  repairable  by  the  inhabitants 
at  large)."  The  urban  authority  is  empowered  to 
give  notice  to  the  owners  of  property  in  a  private 
street  which  requires  them  to  flag,  channel, 
and  so  forth,  to  deal  with  the  particular  place 
which  is  under  their  authority  by  reason 
of  sect.  150,  and  if  the  owner  does  not  do  what 
he  is  ordered  to  do  by  the  urban  authority  they 
can  do  it  themselves ;  whereupon  the  ms^strates 
are  empowered  to  eiiforce  by  a  proper  order  the 
payment  of  those  expenses.  In  Beg.  v.  Hutehine 
'{uhi  sup.)  what  happened  was  this :  The  magis- 
trates oefore  whom  the  question  came  as  to 
whether  or  not  certain  expenses  (4002.  odd) 
had  been  incurred,  thought  proper  to  enter 
into  the  question  of  whether  or  not  it  was  pro- 
perly proved  that  this  was  not  a  public  street, 
but  a  private  road  within  sect.  150.  I  have  looked 
to  find  some  jurisdiction  given  to  the  magistrates 
to  enter  into  that  question,  and  I  can  find  none. 
The  only  thing  which  I  can  suppose  is  that  it 
was  argued  that,  inasmuch  as  this  povver  siven 
under  sect.  150  depends  upon  the  question  of  the 
street  with  which  they  are  dealing  not  being  a 
highway  repairable  by  the  inhabitants  at  large, 
that  was  one  of  the  necessary  facts  to  be  proved 
to  g^ve  the  magistrates  jurisdiction  in  order  to 
issue  their  process  and  enforce  the  payment  of 
those  expenses.  I  must  say,  so  far  as  that  case 
is  concerned,  I  entirely  concur  with  the  judg- 
ment.    The  magistrates  had  no  such  jurisdiction 
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at  all;  they  were  not  invested  with  any  such 
power  at  ail.  The  only  thing  which  the  Legis- 
lature confided  to  them  was  that  they  should 
issue  process  to  compel  pavment  of  something 
which  the  urban  authority  had  themselves  paid 
by  reason  of  the  disobedience  of  persons  upon 
whom  the  notice  had  been  served.  As  to  that 
case,  I  think  it  was  quite  rightly  decided.  But 
let  us  turn  for  a  moment  to  the  statate  which  is 
before  your  Lordships,  and  the  distinction  will 
be  at  once  apparent.  Instead  of  its  being  left  to 
the  determination  of  the  local  authority  to  give 
notice,  and  when  that  notice  is  disobeyed  to  do 
the  work  themselves,  and  thereupon  when  they 
have  done  the  work  themselves  to  sue  for  the 
amount  against  the  person  who  disobeyed  their 
order — instead  of  that,  a  whole  machinery  is 
created  by  which  the  question  of  whether  or  not 
the  street  is  repairable  by  the  parish  shall  be 
determined  by  a  particular  tribunal — a  tribunal 
erected  for  this  express  purpose;  and  when  we 
look  to  see  what  that  particular  forum  erected  for 
that  purpose  is  to  determine,  it  is  sufficient  to 
see  the  number  of  objections  which  can  be  made 
and  what  has  to  be  determined :  "  (a)  That  an 
alleged  street  or  part  of  a  street  is  not  or  does  not 
form  part  of  a  street  within  the  meaning  of  this 
Act*'  (that  is  a  question  which  relates  to  a 
different  class  of  things  that  the  urban  authority 
have  got  to  do).  *'  (b)  That  a  street  or  part  of  a 
street  is  (in  whole  or  in  part)  a  highway  repair- 
able by  the  inhabitants  at  large."  So  that,  instead 
of  being,  as  it  i?,  under  the  Public  Health  Act 
1875,  something  removed  from  the  jurisdiction  of 
the  justices,  who  have  only  power  to  issue  process 
and  enforce  the  payment  oi  a  sum  of  money  pay- 
able under  the  circa mstances  stated  in  sect.  150 
in  this  Act,  the  verj  question  whether  or  not 
a  particular  road  is  or  is  not  a  highway  repairable 
by  the  parish  is  expressly  remitted  to  that  tribanal 
for  the  purpose  of  determination.  For  my  own  part, 
I  am  wholly  unable  to  see  anything  more  in  the 
nature  of  a  j  udgment  in  rem  than  that ;  and  although 
I  desire  not  to  be  bound  by  it,  because  I  think  it 
unnecessary  after  what  I  have  said  to  enter  into 
that  question,  yet  I  mast  say  that,  where  you 
have  a  corporation  on  the  one  side  and  objectors 
capable  of  coming  iu,  and  receiving  notice  to 
come  in,  in  respect  of  a  particular  matter,  on  the 
other  side,  it  comes  very  near  to  showing  that  it 
is  a  proceeding  between  the  same  parties — an 
adjudication  between  the  same  parties.  For  my 
own  part,  I  am  quite  prepared  to  base  my  opinion 
upon  the  subject  ux>on  the  hypothesis  that  it  is  a 
judgment  in  rem.  It  is  a  jadgment  as  to  the 
status  of  that  street;  and  that  judgment  as  to 
the  status  of  that  street  is,  it  is  said,  subject  to 
appeal.  Counsel  for  the  appellants,  I  UiinK,  told 
us  that  it  was  subject  to  appeal  to  quarter  ses- 
sions. He  has  not  pointed  out  to  us  where  the 
appeal  comes,  and  I  have  not  found  it;  bat 
whether  it  is  subject  to  appeal  or  not  seems  to 
me  to  be  immaterial.  If  there  is  no  appeal,  it  is 
a  final  adjudication  and  determination.  If  there 
is  an  appeal,  I  presume,  from  what  has  happened, 
the  question  was  in  this  case  determined  adversely 
to  those  who  are  at  present  the  appellants  against 
the  judgment  of  the  Court  of  Appeal.  In  any 
case  it  appears  to  me  that  this  question  has  been 
finally  and  absolutely  determined;  and  I  must 
say  that  I  rather  concur  with  what  has  been  sug- 
gested by  Williams,  L  J.,  that  the  probability  is 
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tbat  a  sectdon  of  this  character  or  a  statute  of 
this  character  was  introdnoed  bj  reason  of  the 
difficulty  that  had  arisen  under  the  Public  Health 
Act.  If  you  look  carefully  into  the  matter  you 
find  that  there  is  no  one  who  has  any  power  of 
litigating  the  question  when  once  the  loctu  autho- 
rity hae  thought  proper  to  give  the  notices. 
There  is  no  forum  that  I  can  see  created  by  the 
statutes  before  whom  that  question  can  come,  and 
all  that  is  to  be  done  is  that  they  are  to  recover 
the  expenses  against  any  person  who  has  dis- 
obeyed the  order.  Probably  there  must  be  some 
meuiod  of  removing  the  order  if  made  without 
jurisdiction — perhaps  it  might  be  i^moved  by  a 
certiorari  to  the  King's  Bench ;  but  certainly  no 
such  proceeding  is  contemplated  by  the  Public 
Health  Act  as  is  created  by  the  Wakefield  Act. 
Under  these  circumstances  it  appears  to  me  that 
it  is  an  order  made  by  the  justices  who  are 
called  on  by  the  provisions  of  the  statute  to 
exercise  that  jurisdiction.  They  have  exercised 
that  jurisdiction.  They  have  acted  within  their 
powers,  and  it  seems  to  me  that  the  adjudication 
which  they  have  made  is  conclusive,  and  properly 
conclusive,  setting  rid  of  a  great  many  awkward 
questions  which  might  otherwise  be  raised.  This 
appeal,  therefore,  ought  to  be  dismissed  with  costs, 
and  I  move  your  Lordships  accordingly. 

Lord  Magnaohtsk. — ^My  Lords :  I  am  of  the 
same  opinion. 

Lord  Shand. — My  Lords:  I  am  of  the  same 
opinion.  I  entirely  concur  in  what  has  been  said 
by  the  Lord  Chancellor.  I  desire  only  specially 
to  add  that  I  think  that  Williams  and  Mathew, 
L.JJ.  have  stated  clearly  the  distinction  which 
exists  between  this  case  and  the  case  of  Beg.  v. 
Sutchins  (ubi  sup,),  which  deprives  that  case  of 
any  authority  in  the  present  case. 

Lord  Dayey. — My  Lords:  I  am  of  the  same 
opinion.  The  point  on  which  I  differ  from  the 
judgment  of  Lord  Alverstone,  C.  J.  may  be  put  very 
shortly,  and  it  is  this :  He  seems  to  hiave  thought 
that  the  primary  jurisdiction  of  the  justices 
under  sect.  31  of  the  Act  of  1887  was  either  to 
quash  or  to  amend  the  proceedings,  and  that  the 
power  to  determine  the  matter  c9  the  objection 
was  merely  incidental  and  leading  up  to  that 
jurisdiction.  I  take  a  wholly  different  view  of  the 
construction  of  that  section.  I  think  that  their 
primary  jurisdiction  is  to  proceed  to  hear  and 
aetermme  the  matter  of  all  the  objections — that 
is  their  first  and  their  main  duty ;  and  then,  as 
consequential  upon  that,  they  may,  but  they  are 
not  bound  to  do  so,  on  the  application  either  of 
the  objectors  or  the  corporation,  proceed  either  to 
<^uash  in  whole  or  in  part  or  to  amend  the  resolu- 
tions, &c.,  which  form  the  subject  of  the  proceed- 
ing. This  view  shows  the  distinction  oetween 
this  case  and  Beg.  v.  Hutchine  {ubi  sup,),  which 
the  Lord  Chief  Justice  thouflrht  governed  this  case. 
I  cannot  put  the  distinction  between  this  case  and 
that  more  clearly  than  it  has  been  put  by  Wil- 
liams, L.J.  Shortly  stated,  it  is,  in  my  opinion, 
this — that  in  Beg.  v.  Hutchins  Lord  Sell>ome,  L.C. 
and  the  learned  jadges  who  sat  with  him  thought 
that  the  matter  on  which  the  decision  of  the 
magistrates  was  said  to  be  res  judicata  was  one 
which  they  had  no  jurisdiction  to  entertain  per 
se — that  they  had  no  jurisdiction  whatever  to 
decide  whether  a  road  was  or  was  not  a  highway ; 
they  had  jurisdiction  to  decide  whether  a  sum  of 


'  money  was  due  from  a  particular  individual  to 
the  corporation,  and  for  the  purpose  of  determin- 
ing that  Question  it  might  be  necessary  for  them 
incidentally  to  express  an  opinion  upon  the  ques- 
tion of  whether  a  road  was  a  highway  repairable 
by  the  inhabitants  at  laive  or  not ;  but,  supposinff 
that  to  be  so,  that  would  not  make  an  incident 
determination  of  that  kind  res  judieaUa  in  a  sub- 
sequent proceeding  in  which  that  question  came 
into  prominence.  %ut  I  doubt  very  much  indeed 
whether  the  justices  had  any  jurisdiction  at  all 
even  to  deal  incidentally  in  that  way  with  the 
question  whether  or  not  it  was  repairable  by  the 
inhabitants  at  large,  or  whether  they  ought  not 
merely  to  have  ordered  a  sum  of  money — ^tiie  con- 
tribution— ^to  be  paid.  However,  that  question  is 
not  before  your  Lordships,  and  it  is  unnecessair 
to  express  an  opinion  upon  it.  I  agree  with 
Williams,  L.J.  fuso  that  this  decision  of  the 
magistrates,  if  not  in  form  a  judgment  in  rem, 
was  at  all  events  in  all  its  essentials  a  judgment 
in  rem.  And  I  also  agree  that  if  it  be  not  strictly 
a  judgment  in  rem^ao  as  to  make  it  conclusive  upon 
all  the  world,  all  persons  who  were  called  hy 
being  served  with  notice  of  the  proceedings  and 
had  an  opportunitv  of  attending  and  supporting 
or  opposinff  the  objection,  must  be  bound  by  the- 
decision  of  the  magistrates,  and  none  the  less 
because  they  did  not  think  fit  to  attend,  but  left 
the  objection  to  be  fought  by  other  people. 

Lord  BoBBBTSON. — My  Lords :  I  was  at  first 
inclined  to  share  the  douots  of  Stirling,  L. J.,  bat 
the  argument  of  counsel  for  the  respondents  has 
satisfied  me  that  the  judgment  of  the  Court  of 
Appeal  is  right.  The  question  is  whether  the 
local  Act  has  ffiven  the  justices  jurisdiction  to 
determine  whe&er  the  street  in  dispute  is  a  high- 
way repairable  by  the  inhabitants,  as  a  Bubstanti?e 
issue  in  rem,  or  merely  as  a  medium  condudendi 
of  the  liabiUty  or  nonliability  of  the  objectors. 
If  the  former  be  the  true  view,  then  a  decision  on 
that  issue,  raised  by  one  of  the  daas  interested, 
is  good  against  all  the  rest.  There  is  nothing 
contrary  to  principle,  and  much  convenience,  in  a 
local  tribunal  being  so  authorised  to  adjudicate 
on  a  local  matter  with  full  notice  to  all  con- 
cerned, and  the  question  is  merely  whether  in 
this  instance  that  has  been  done  by  the  Leffis- 
lature.  On  the  whole,  I  have  come  to  think  &ai 
it  has,  and  that  the  appeal  therefore  fails. 

Lord  LiNDLBT. — My  Lords :  I  am  entirely  of 
the  same  opinion.  It  appears  to  me  that  the 
question  turns  entirely  on  the  fact  which  occurs 
in  this  case,  and  did  not  occur  in  Beg.  v.  Hutching, 
that  the  objection  raised  for  the  purpose  of  heaxtf^ 
decided  in  accordance  with  the  Act,  aud  the 
question  which  was  decided  in  accordance  with 
tne  Act,  was  whether  Sludge-lane  was  a  street 
repairable  by  the  inhabittuits  at  large  or  not 
If  there  had  been  no  such  matter  rais^  Beg.  t. 
Hutchins  would  have  had  an  important  bearing 
on  the  present  case ;  but  as  it  is,  I  have  not 
the  slightest  doubt  that  this  appeal  ought  to  be 
dismissed. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  toith  costs. 

Solicitors  for  the  appellants.  Sharps,  Parker, 
Pritchards,  Barham,  and  Lawford,  for  C.  J* 
Htidson,  Town  Clerk,  Wakefield. 

Solicitor  for  the  respondents,  Beaton  F.  TayloTr 
for  J.  B.  Cooke,  Wakefield. 
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COURT    OF    APPEAL. 

Tue9day,  Jan.  19, 1904. 

<Before  Lord  Altbbstone,  C. J.,  Collins,  M.B., 

and  BoMBK,  L.  J.) 

Northampton  Corporation  v.  Ellkn.  (a) 

appeal  from  the  kino's  bench  ditision. 

Water — Water  euwaly  by  corporation — Water  for 
domeetic  uee — "  nater  rate  — Bight  of  corpora- 
tion to  charge  at  different  rates  —  "  Bate  " — 
Northampton  Corporation  Waterworks  Act  1884 
(47  A  48  Viet.  c.  ecviii.),  s.  36. 

Ji  munieipal  corporation  acquired  the  undertaking 
of  a  waterworks  company  by  a  private  Act, 
which  authorised  the  corporation  **  to  charge 
for  the  supply  of  waUr  for  domestic  use  to  any 
dwelling-kouse  a  sum  not  exceeding  7i  per  cent. 
per  annum  on  the  net  rateable  value  of  such 
dwelling-house  as  ascertained  by  the  valuation 
list  in  force  at  the  commencement  of  the  quarter 
during  which  the  water  rate  becomes  payable.^* 
The  company  had  statutory  power  to  supply  any 
person  with  water  for  any  pu/rpose  for  sum 
remunercttion  as  might  be  agreed  under  a 
epeeial  agreement;  and  the  corporation  succeeded 
to  that  power. 

The  corporation  charged  for  the  supply  of  water 
for  domestic  use  in  one  part  of  the  borough 
5  per  cent.,  and  in  another  part  7i  per  cent., 
upon  the  net  rateable  value  of  dwelling-houses. 

Held  (reversina  the  judgment  of  Bigham,  J.),  that 
the  corporation  Mid  power  to  charge  at  different 
rates,  within  the  TMStMnurn,  for  the  supply  of 
water  for  domestic  use  to  du)eiling-hoi^ses. 

A provisionalorder provided  that  theqenenU  district 
rates  to  be  levied  in  a  district  thereby  added  to  the 
horouah  shotdd  not  in  any  year  for  ten  years 
exceed  such  an  amount  in  the  pound  as,  when 
added  to  the  poor  rate  and  borough  rate  "  and  any 
other  rate  made  by  the  corporation**  in  the 
same  year,  toould  make  a  total  rate  of  5s.  6d.  in 
the  pound. 

Meld  {affirming  the  decision  of  Bigham,  J.),  that 
the  water  rate  was  not  a  "rate"  within  the 
meaning  of  the  words  **  any  other  rate  **  in  the 
provisional  order. 

Appeal  of  the  plaintiffs  from  the  judgment  of 
Bigham,  J.  upon  a  special  case  stated  in  the 
aotion  bj  consent  of  the  parties. 

The  plaintiffs  broueht  this  action  to  recover 
from  the  defendant  the  sum  of  11.  4s.  9d.,  the 
amount  of  a  quarterly  instalment  of  a  water  rate 
for  water  supplied  for  domestic  use. 

The  plaintiffs  provided  the  defendant  with  a 
supply  of  water  for  domestic  use  at  his  dwelling- 
house  at  Kingsthorpe. 

Kingsthorpe  was  incorporated  with  the  borough 
of  Northampton  by  the  Northampton  (Extension) 
Order  1900.  Before  that  date  it  had,  since  1861, 
formed  part  of  the  area  of  water  supply. 

The  sum  of  1^.  48.  9d.  was  made  up  of  a  sum  of 
11.  Os.  3<f.,  a  quarter's  instalment  of  an  annual 
rate  of  7^  per  cent,  upon  the  rateable  value  of 
the  defendant's  house,  and  48.  6<2.  for  extra 
charges  for  a  bath  and  water-closets. 


(a)  Reported  by  J.  H.  Williamh,  Esq.,  Bftrritter-ai^Law. 


1 


The  defendant  disputed  only  the  sum  of 
1{.  08.  3d. 

In  1884  the  plaintiffs,  under  the  powers  con* 
ferred  on  them  by  sect.  19  of  the  Northampton 
Waterworks  Act  1882^uroha8ed  the  undertaking 
of  the  Northampton  Waterworks  Company,  which 
was  incorporated  by  the  Northampton  Water- 
works Act  1861. 

The  purchase  was  effected  by  the  Northampton 
Corporation  Water«vorks  Act  1884  (47  &  48  Vict, 
c.  ccviii.),  which  provides : 

Seot.  10.  From  and  after  the  transfer  of  the  oom- 
pany'a  undertaking  to  the  oorporation  all  the  rights, 
powere,  aathorities,  and  obUgationa  of  the  company  shall 
he  by  virtue  of  this  Act  transferred  to,  vested  in,  and 
exermsable  by  and  imposed  apon  the  corporation,  and 
the  Act  of  1861  and  the  Act  of  1882  shall  be  read  and 
have  effect  as  if  tbe  oorporation  had  been  therein  named 
instead  of  the  company. 

Seot  25.  If  in  any  year  the  amount  standing  to  the 
credit  of  the  water  account  be  insufficient  for  the  pay- 
ment of  the  charges  thereon  and  the  execution  of  this 
Act  in  relation  to  the  water  undertaking,  the  defl- 
cienoy  hhall  be  made  up  out  of  the  general  district 
rate.    .    .     . 

Seot  36.  Sect.  49  of  the  Act  of  1861  [by  which  rates 
varying  with  diff»rent  rateibble  values  were  authorised] 
is  hereby  repeiUed,  and  the  oorporation  may  charge  for 
the  supply  of  water  for  domestic  uae  to  aoy  dwelling- 
house  a  sum  not  exceeding  seven  and  a  half  per  centum 
per  annum  on  the  net  rateable  value  of  such  dwelling- 
house  as  ascertained  by  the  valuation  list  in  force  at  the 
commencement  of  the  quarter  during  which  the  water 
rate  becomes  payable,  or  if  there  be  no  such  list  then 
on  the  net  rateable  value  of  such  dwelling-house  as  the 
same  is  assessed  to  the  last  poor  rate. 

The  Northampton  Waterworks  Act  1861  (24 
Vict.  c.  xlvii.)  provides : 

Seot.  59.  The  company  may  from  time  to  time  supply 
any  penon  with  water  for  any  purpose  for  which  suoh 
supply  may  be  required,  for  such  remnneration  and  upon 
such  terms  and  conditions  as  shall  be  agreed  upon 
between  the  oompany  and  the  person  desirous  of  having 
such  supply  of  w*ter,  under  a  special  agreement. 

There  was  no  provision  in  any  of  the  Acts  which 
gave  any  specific  directions  or  powers  as  to  either 
equality  or  differentiation  of  water  rates. 

The  defendant  had,  until  the  24th  Jane  1901, 
always  paid  in  respect  of  his  houbC  a  water  rate 
of  7i  per  cent,  on  the  net  rateable  value. 

In  the  year  1900  that  part  of  Kingsthorpe  in 
which  the  defendant's  house  was  situate  was  in- 
cluded within  the  boundaries  of  the  borough  of 
Northampton  by  the  Northampton  (Extension) 
Order  1900,  which  was  confirmed  by  63  &  64  Yict. 
c  clxxxiii. 

By  that  Extension  Order  (art.  36)  it  was  pro- 
vided that  the  general  district  rates  to  be  levied 
in  Kingsthorpe  should  not  in  any  one  year  for  a 
period  of  ten  years,  together  with  the  poor  rate, 
the  borough  rate,  and  any  other  rate  made  by  the 
corporation  in  the  same  year,  exceed  an  amoant 
which  would  make  up  a  total  rate  of  5s.  6<2.  in 
the  poand  on  the  rateable  value  of  any  heredita- 
ment. 

From  the  commencment  of  the  order  the  rates 
(other  than  the  water  rates)  in  Kingsthorpe  always 
amounted  to  5s.  6d.  in  the  pound. 

From  the  commencement  of  the  order  until  the 
24th  June  1901  the  plaintiffs  always  demanded  a 
water  rate  of  7^  per  cent,  per  annum  from  the 
defendant  and  from  all  other  consumers  of  water 
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for  domestic  use  both  in  the  old  boroagh  and  in 
the  added  distriots. 

On  and  after  the  24th  Jnne  1901  the  plaintiffs 
reduced  the  water  rate  from  7^  to  5  per  cent,  in 
the  case  of  the  domestic  consumers  within  the 
old  boroagh,  but  retained  the  rate  of  7i  per  cent, 
in  Eongsthorpe  and  other  added  districts. 

This  difference  in  the  water  rates  was  made  in 
pursuance  of  a  resolution  as  follows : 

To  reduce  the  oharge  of  7^  per  oent.  upon  the  rateable 
▼alne  to  5  per  cent.,  the  defioienoy  to  be  met  out  of  the 
difltriot  rate.  As  the  dietriot  rate  for  this  purpose  will 
only  be  ohargeable  ivithin  the  old  borough,  it  is  obyious 
that  the  reduotion  ought  to  apply  only  to  the  old  borough 
until  auoh  time  as  the  ratea  on  the  newly  added  portion 
cease  to  be  differential.  It  ie  estimated  that  this  reduc« 
tion  will  leave  a  Bum  of  about  85001.  to  be  contributed 
out  of  the  district  rate  of  the  borough. 

The  plaintiffs  stated  that  thej  deemed  it 
equitable  to  effect  the  reduction  because  a  large 
amount  of  property  in  the  borough,  which  was 
rateable  to  the  poor  and  district  rates  and  which 
benefited  by  the  presence  of  an  adequate  public 
water  supply  for  fire  extinguishing  and  sanitary 
purposes,  did  not  pa^  anything  towards  the  cost  of 
the  water  undertakmg,  because  the  owners  and 
occupiers  of  the  property  did  not  in  respect  of 
the  same  take  the  water  supply  of  the  plaintiffs. 

As  a  means  of  enforcing  contribution  from 
such  owners  and  occupiers  the  plaintiffs  adopted 
the  above  reduction,  so  that  the  owners  and 
occupiers  within  the  old  borough  would  by  their 
contributions  to  the  district  rate  fund  have  to 
make  good  any  deficiency  created  by  the  reduc- 
tion of  the  water  rate. 

The  plaintiffs  contended  that  they  were  entitled 
not  to  reduce  the  water  rate  in  the  parts  newly 
added  to  the  borough  from  the  7i  per  cent,  now 
levied,  because,  the  ratepayers  in  those  parts  being 
privileged  from  an  increase  in  the  distnct  rate  for 
a  peri<^  of  ten  years,  those  ratepayers  would  bear 
no  part  of  the  extra  burden  that  might  be  thrown 
upon  the  district  rate  of  the  old  borough  by  reason 
of  any  deficiency  resulting  from  such  reduction. 

The  defendant  contended  that  the  water  rate 
was  a  "  rate "  within  the  meaning  of  art.  36  of 
the  order,  and  that,  as  the  other  rates  payable  by 
him  amounted  to  the  maximum  of  5s.  6d.  in  the 
pound,  the  plaintiffs  could  not  recover  any  sum 
from  him  in  respect  of  water  rate  ;  and  that  the 
plaintiffs  were  not,  in  any  case,  entitled  to  demand 
of  him  a  higher  rate  than  that  demanded  from 
domestic  consumers  in  the  old  borough,  but  were 
bound  to  place  all  domestic  consumers  in  the 
borough  on  an  equality. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Whether  the  plaintiffs  were  entitled  to 
differentiate  the  water  rate;  (2)  whether  the 
plaintiffs  were  entitled  to  demand  a  water  rate  of 
the  defendant,  within  ten  years  of  the  commence- 
ment of  the  Extension  Order,  so  long  as  the  rates 
payable  by  the  defendant,  exclusive  of  water  rate, 
amounted  to  5s.  6<2.  in  the  pound ;  (3)  whether  the 
plaintiffs  were  entitled  to  reduce  the  water  rate 
for  the  pui-pose  of  creating  a  deficiency  on  the 
before-mentioned  grounds. 

The  special  case  was  argued  before  Bigham,  J., 
who  held  that  the  plaintiffs  had  no  power  to 
differentiate  the  water  rate,  but  must  charge  the 
same  rate  over  the  whole  borough,  and  that  the 
water  rate  was  not  a  "  rate  "  within  the  meaning 
of  art.  36,  and  accordingly  gave  judgment  in 


favour  of  the  defendant :  (20  Mag.  Oas.  691 ;  87 
L.  T.  Bep.  335). 

The  plaintiffs  appealed. 

C.  A.  Euisell,  K.O.  and  W.  Ryland  Adkins  for 
the  appellants. — ^The  learned  judge  was  wrong  in 
holding  that  the  plaintiffs  were  lx>und  to  charge 
the  same  water  rate  to  all  consumers  of  water 
for  domestic  purposes  throughout  the  borough. 
There  is  no  duty  imposed  by  any  of  the  statutes 
to  charge  equal  water  rates  to  all  domestic  con- 
sumers ;  there  are  no  equality  clauses  of  any  kind. 
In  the  absence  of  any  express  statutory  pro- 
vision to  the  contrary,  an  authority,  having  power 
to  supply  water  and  to  make  charges  up  to  a 
certain  maximum  limit,  may  waive  a  part  of  that 
maximum  charge  in  any  case ;  it  may  in  some 
cases  make  the  maximum  charge,  and  in  other 
cases  make  a  less  charge.  There  must  either  be 
a  power  to  charge  a  different  rate  in  any  ca«e  or 
no  power  at  all  to  do  so,  and  it  would  oe  going 
very  far  to  hold  that  there  is  no  power  to  ciiarge 
a  lugher  rate,  within  the  maximum,  in  parts  of 
the  mstrict  in  which  for  some  reason  or  other  it 
may  be  much  more  expensive  to  provide  a  water 
supply.  This  charge  inade-for  a  supply  of  water 
18  not  a  "  rate  "  at  all  within  the  proper  meaning 
of  that  term.  It  is  in  reality  a  charge  aat  horised 
to  be  made,  and  made,  by  the  undertakers  for 
the  supply  of  a  commodity  to  consumers,  and 
there  is  no  good  reason  why  different  charges 
should  not  be  made  to  different  consumers 
within  the  authorised  maximum.  In  sect.  3  of 
the  Waterworks  Olauses  Act  1847  (10  &  11  Yict 
c.  17)  it  is  provided  that  the  *'  expression  '  water 
rate '  shall  include  any  rent,  reward,  or  payment 
to  be  made  to  the  undertakers  for  a  supply  of 
water."  That  shows  that  a  water  rate  is  not  leMj 
a  "  rate "  in  the  ordinaiy  sense,  but  is  merely  a 
payment  for  something  supplied.  By  sect.  59  of 
the  Northampton  Waterworks  Act  1861  the  water 
company  were  authorised  '*  to  supply  any  person 
with  water  for  any  purpose  for  which  such  supply 
may  be  required  tor  such  remuneration  and  upon 
such  terras  as  may  be  agreed  upon  " ;  and  by 
sect.  10  of  the  Northampton  Oorporation  Water- 
works Act  1884  the  corporation  acquired  all  the 
powers  and  rights  of  the  water  company.  If, 
then,  the  corporation  may  supply  different 
persons  at  entirely  different  charges  by  agree- 
ment, there  can  he  no  reason  why  they  should 
not  charge  different  water  rates.  The  principle 
of  the  decision  in  Hungerford  Market  Company 
V.  City  Steamboat  Compaaiy  (3  E.  &  E.  365)  ia 
applicable  to  this  case.  In  that  case  it  was  held 
that  a  company  empowered  by  statute  to  take 
tolls  in  return  for  a  public  service  is  not  bound, 
apart  from  express  enactment,  to  charge  the 
same  tolls  to  all  persons  alike,  but  is  at  liberty 
to  remit  the  tolls,  or  any  part  of  them,  to  par- 
ticular persons  at  its  pleasure  and  discretion. 
By  the  private  Act  in  that  case  the  company  waa 
empowered  to  take  such  tolls,  within  the  prescribed 
maximum,  as  should  be  fixed  by  the  company^ 
and  the  court  held  that  there  was  no  obligation 
to  exact  uniform  tolls.  The  charge  for  water 
supplied  is  the  same  in  principle  as  the  toll 
charged  for  a  public  service,  and  there  can  be  no 
greater  obligation  to  make  uniform  charges  in  the 
one  case  than  in  the  other.  What  is  called  a 
water  rate  is  in  no  way  like  a  poor  rate  or  similar 
rates  iu  respect  of  which  all  persons  liable  have 
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to  be  charged  at  an  equal  rate ;  it  is  not  a  rate- 
able dinaion  of  a  whole  aum  among  different 
persona  liable,  bat  ia  aimply  a  charge  made  to 
persons  who  take  a  aapply  of  water.  [Bomeb, 
LJ.  referred  to  aecta.  47  and  80  of  the  Water- 
works Glaoaea  Act  1847.^  The  anpply  of  water 
is  a  oommeroial  undertaking,  and  there  la,  there- 
fore, no  reason  why  the  nndertakera  ahoald  be 
boand  to  make  equal  ohargea  to  all  oonaumera  of 
water,  and  not  be  able  to  make  different  ohargea 
within  the  statutory  maximum. 

H.  Avory,  K.O.,  Lampard,  and  B.  Campion  for 
ike  respondent. — The  judgment  of  the  learned 
judge  upon  the  main  question  was  correct.  There 
may  be  very  different  considerations  applicable  in 
the  case  of  a  commercial  company  and  in  the  case 
of  a  public  authority  which  has  power  to  charge 
any  aeficit  ariaing  on  its  undertaking  to  the  public 
funds  of  the  diatrict.  Treating,  however,  thia 
public  authority  aa  being  for  thia  purpoee  in  the 
same  position  aa  a  water  company,  tnere  ia  an 
impUea  enactment  that  the  aupply  of  water  to 
consumers  for  domestic  purposes  is  to  be  given 
and  is  to  be  charged  for  at  an  equal  rate,  not 
exceeding  7i  per  cent.,  to  all  such  consumers.  In 
sect  36  of  the  Act  of  1884  the  words  "any 
dwelling-houae "  mean  all  dwelling-houaea,  and 
the  intention  of  that  section  ia  tm^t  the  aame 
charge,  not  exceeding  7^  per  cent.,  ia  to  be  made 
for  ul  dwelling-houaea.  The  contention  of  the 
corporation  muat  go  aa  far  aa  aaying  that  they 
have  power  to  charge  at  different  rates  in  reapect 
of  identically  aimilar  houaea  in  the  aame  atreet, 
which  cannot  have  been  the  intention  of  theae 
statutea.  It  haa  never  yet  been  contended  that  a 
water  authority  haa  power  to  charge  different 
ratea  in  different  areaa  except  where  by  apecial 
proviaiona  that  power  haa  been  given.  Thia  ia  by 
statute  declared  to  be  a  "  ratey'^^and  a  "  rate  "  ia 
something  which  muat  be  impoaed  equally  upon 
all  persona  liable  to  pay,  aa  in  the  oaae  of  poor 
ratea,  diatrict  ratea,  and  other  aimilar  ratea.  By 
sect  56  of  the  Public  Health  Act  1875  (38  &  39 
Yict.  c.  55)  it  is  provided  that,  where  a  local 
authori^  supply  water  to  any  premises,  they  may 
charge  in  reapect  of  auch  aupply  *'  a  water  rate  to 
be  aasessed  on  the  net  annual  value  of  the  pro- 
misee." There  a  "water  rate"  muat  imply 
that  the  local  authority  cannot  charge  different 
ratea  for  every  house  at  their  diacretion.  Aaauming 
that  for  some  good  reaaon,  auch  aa  the  g^reater 
expenae  of  providing  a  aupply  of  water,  a  water 
authority  may  charge  a  higher  rate  in  aome  dia- 
tricto  than  in  others,  yet  it  cannot  be  said  that  in 
this  case  there  was  any  good  reason  at  all.  The 
corporation  caimot  have  power  to  deliberately 
charge  in  the  old  part  of  the  borough  a  rate  below 
the  maximum  for  the  purpose  of  creating  a  de- 
ficiency in  the  water  fund  to  be  made  up  out  of 
the  general  district  fund.  The  imposition  of  a 
higher  water  rate  in  thia  diatrict  than  in  the  old 
part  of  the  borough  ia  contrary  to  the  intention 
of  art.  36  of  the  Extenaion  Order.  It  ia  a  breach 
of  the  proviaion  that  the  total  ratea  in  thia  dis- 
trict are  not  to  exceed  5s.  6<2.  in  the  pound.  By 
creatine  a  deficiency  in  the  water  fund,  which  is 
to  be  a  Durden  upon  the  diatrict  rate,  the  corpo- 
ration deprive  the  ratepayera  of  thia  diatrict  of 
the  chance  of  getting  their  diatrict  rate  reduced. 

RuBsM,  K.G.  in  reply.^Sect.  36  of  the  Act  of 
1884  was  enacted  by  reaaon  of  the  then  recent 


deciaioa  in  Dohbs  v.  Grand  Junction  Waterworks 
Company  (49  L.  T.  Rep.  541 ;  9  App.  Gaa.  49)» 
and  waa  not  intended  to  impoae  any  obligation 
upon  the  corporation  to  make  equal  chargea  in  all 
parte  of  their  diatrict. 

Lord  Alybbstone,  O.J. — There  ia  no  doubt 
about  the  very  great  importance  of  the  point 
raiaed  in  thia  caae.  If  the  judgment  of  Bigham,  J, 
ia  to  atand  upon  the  main  point,  I  underatand  it 
to  be  a  aimple  and  clear  judgment  that,  by  virtue 
of  the  provisions  of  sect.  36  of  the  local  Act  of 
1884  and  any  other  statutory  provisions  applicable 
to  this  corporation,  there  is  no  power  to  (ufferen- 
tiate  between  different  persons  who  pay  for  & 
supply  of  water.  That  ia  a  decision  of  very 
grreat  importance.  The  point  is  one  which  from 
time  to  time  to  my  knowledge  has  been  suffgeated 
during  the  laat  twenty  yeara,  but,  aa  far  as  I  know, 
never  haa  before  received  judicial  aanction,  at 
any  rate  in  the  way  that  Bigham,  J.  haa  decided. 
I  waa  very  anxioua  indeed  to  aacertain  whether  or 
not  there  were  any  other  reaaona  given  in  that 
judgment  founded  upon  any  of  the  conaidera- 
tiona  that  have  been  urged  before  ua  bv  Mr. 
AyoTjt  becauae  of  courae  there  is  a  great  deal  to 
be  aaid  prima  facie  for  equality  of  chargea  in 
reapect  of  the  aupply  of  auch  things  aa  the  public 
aupply  of  water,  m  the  aame  way  aa  in  the  caae  of 
chargea  authoriaed  in  a  number  of  x^roviaiona  in 
Acte  of  Parliament  relating  to  the  aupply  of  other 
aorte  of  commoditiea.  But  I  have  come  to  a  very 
dear  concluaion  that  that  particular  defence 
raiaed  by  thia  defendant  ia  not  open  to  him,  and 
that,  ao  f ar  aa  the  queationa  have  been  argued  in 
order  to  ahow  that  there  ia  an  anawer  to  thia 
claim,  unleaa  the  judgment  of  Bigham,  J.  can 
atand,  that  there  ahould  be  equality  in  charge,  the 
other  defences  ought  not  to  be  raiaed  by  the 
defendant  I  think  it  wiU  be  convenient  if  I 
briefly  atate  what  I  underatand  the  point  to  be,  and 
then  refer  ahortly  to  the  argumente  which  have 
been  very  clearly  and  ably  urged  before  ua.  The 
action  waa  brought  to  recover  12.  48.  9<2.,  of  which 
1{.  Oa.  3(2.  waa  made  up  by  one  quarter'a  inatal- 
ment  of  an  annual  rate  at  7i  per  cent,  upon  the 
rateable  value  of  54Z.  Now,  there  ia  no  question 
raiaed  by  the  defendant  that  the  aum  claimed  ia 
not  a  proper  calculation  upon  542.  at  7^  per  cent, 
and  ia  within  the  maximum  power  which  is  given 
to  the  company  by  aect.  36.  On  the  contrary,  ao 
far  doea  the  defendant  preaa  the  point,  that  he 
aaya  not  only  that  he  muat  pay  at  7^  per  cent., 
but  that,  everybody  elae  muat  pay  at  7^  per 
cent.,  and  that,  if  the  corporation  do  not 
charge  everybody  elae  at  7^  per  cent.,  they 
cannot  recover  the  7^  per  cent,  againat  him. 
I  do  not  think  he  went  ao  far  as  to  say  that  th'^y 
cannot  recover  anything  against  him,  because 
this  case,  I  presume,  haa  been  argued  on  the  baaia 
that  he  would  be  willing  to  pay  the  5  per  cent., 
but  not  the  7i  per  cent.  Under  theae  circum- 
stances,  Mr.  Avory  says,  first  of  all,  that  at  any 
rate  a  corporation  cannot,  if  they  are  simply 
relying  upon  their  power  to  charge  under  such 
statutory  powers  as  these,  charge  anything  except 
an  equal  rate,  or  at  an  equal  rate  or  percentage, 
all  the  persons  who  have  not  made  an  ajj^reement 
with  them ;  and,  further,  he  raisea  this  point, 
that,  by  virtue  of  the  provisional  order  which, 
added  'Kingsthorpe  to  Korthampton,  the  total 
rates  in  Kingsthorpe  were  for  a  period  of  ten 
years  not  to  exceed  5s.  6d.  in  the  pound.    Now» 
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for  domeslic  use  both  in  the  old  borough  and  in 
the  added  distriots. 

On  and  after  the  24th  June  1901  the  plaintiffs 
reduced  the  water  rate  from  7i  to  5  per  cent,  in 
the  case  of  the  domestic  consumers  within  the 
old  borough,  but  retained  the  rate  of  7i  per  cent, 
in  Kingstnorpe  and  other  added  districts. 

This  difference  in  the  water  rates  was  made  in 
pursuance  of  a  resolution  as  follows : 

To  reduce  the  charge  of  7^  per  cent,  npon  the  rateable 
▼alne  to  5  per  cent.,  the  deficiency  to  be  met  out  of  the 
district  rate.  Am  the  district  rate  for  this  purpose  will 
only  be  chargeable  ivithin  the  old  borough,  it  is  obyious 
that  the  reduction  ought  to  apply  only  to  the  old  borough 
until  such  time  ae  the  rates  on  the  newly  added  portion 
cease  to  be  differential.  It  is  estimated  that  this  reduc- 
tion will  leave  a  sum  of  about  35001.  to  be  contributed 
out  of  the  district  rate  of  the  borough. 

The  plaintiffs  stated  that  they  deemed  it 
equitable  to  effect  the  reduction  because  a  large 
amount  of  property  in  the  borough,  which  was 
rateable  to  the  x)oor  and  district  rates  and  which 
benefited  by  the  presence  of  an  adequate  public 
water  supply  for  fire  extinguishing  and  sanitary 
purposes,  did  not  pa^  anything  towards  the  cost  of 
the  water  undertaking,  because  the  owners  and 
occupiers  of  the  property  did  not  in  respect  of 
the  same  take  the  water  supply  of  the  plaintiffs. 

As  a  means  of  enforcing  contribution  from 
such  owners  and  occupiers  the  plaintiffs  adopted 
the  above  reduction,  so  that  the  owners  and 
occupiers  within  the  old  borough  would  by  their 
contributions  to  the  district  rate  fund  have  to 
make  good  any  deficiency  created  by  the  reduc- 
tion of  the  water  rate. 

The  plaintiffs  contended  that  they  were  entitled 
not  to  reduce  the  water  rate  in  the  parts  newly 
added  to  the  borough  from  the  7i  per  cent,  now 
levied,  because,  the  ratepayers  in  those  parts  being 
privileged  from  an  increase  in  the  district  rate  for 
a  period  of  ten  years,  those  ratepayers  would  bear 
no  part  of  the  extra  burden  that  might  be  thrown 
upon  the  district  rate  of  the  old  borough  by  reason 
of  any  deficiency  resulting  from  such  reduction. 

The  defendant  contended  that  the  water  rate 
was  a  "  rate "  within  the  meaning  of  art  36  of 
the  order,  and  that,  as  the  other  rates  payable  by 
him  amounted  to  the  maximum  of  5s.  6d.  in  the 
pound,  the  plaintiffs  could  not  recover  any  sum 
from  him  in  respect  of  water  rate  ;  and  that  the 
plaintiffs  were  not,  in  any  case,  entitled  to  demand 
of  him  a  higher  rate  than  that  demanded  from 
domestic  consumers  in  the  old  borough,  but  were 
bound  to  place  all  domestic  consumers  in  the 
borough  on  an  equality. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Whether  the  plaintiffs  were  entitled  to 
differentiate  the  water  rate;  (2)  whether  the 
plaintiffs  were  entitled  to  demand  a  water  rate  of 
the  defendant,  within  ten  years  of  the  commence- 
ment of  the  Extension  Order,  so  long  as  the  rates 
payable  by  the  defendant,  exclusive  of  water  rate, 
amounted  to  5s.  6<2.  in  the  pound ;  (3)  whether  the 
plaintiffs  were  entitled  to  reduce  the  water  rate 
for  the  purpose  of  creating  a  deficiency  on  the 
before- mentioned  grounds. 

The  special  case  was  argued  before  Bigham,  J., 
who  held  that  the  plaintiffs  had  no  power  to 
differentiate  the  water  rate,  but  must  charge  the 
same  rate  over  the  whole  borough,  and  that  the 
water  rate  was  not  a  "  rate  "  within  the  meaning 
of  art.  36,  and  accordingly  gave  judgment  in 


favour  of  the  defendant :  (20  Mag.  Gas.  691 ;  87 
L.  T.  Bep.  335). 

The  plaintiffs  appealed. 

C.  A.  Eu$80U,  K.O.  and  W.  Byland  Adkin$  for 
the  appellants. — ^The  learned  judge  was  wrong  in 
holding  that  the  plaintiffs  were  lx>und  to  charge 
the  same  water  rate  to  all  consumers  of  water 
for  domestic  purposes  throughout  the  borough. 
There  is  no  duty  imposed  by  any  of  the  statutes 
to  charge  equal  water  rates  to  all  domestic  con- 
sumers ;  there  are  no  equality  clauses  of  any  kind. 
In  the  absence  of  any  express  statutory  pro- 
vision  to  the  contrary,  an  authority,  having  power 
to  supply  water  and  to  make  charges  up  to  a 
certam  maximum  limit,  may  waive  a  part  of  that 
maximum  charge  in  any  case ;  it  may  in  some 
cases  make  the  maximum  charge,  and  in  other 
cases  make  a  less  charge.  There  must  either  be 
a  power  to  charge  a  different  rate  in  any  case  or 
no  power  at  all  to  do  so,  and  it  would  be  going 
very  far  to  hold  that  there  is  no  power  to  charge 
a  hiffher  rate,  within  the  maximum,  in  parts  of 
the  district  in  which  for  some  reason  or  other  it 
may  be  much  more  expensive  to  provide  a  water 
supply.  This  charge  made-for  a  supply  of  water 
is  not  a  "  rate  "  at  all  within  the  proper  meaning 
of  that  term.  It  is  in  reality  a  charge  authorised 
to  be  made,  and  made,  by  the  undertakers  for 
the  supply  of  a  commodity  to  consumers,  and 
there  is  no  good  reason  why  different  ohaiges 
should  not  be  made  to  different  consumers 
within  the  authorised  maximum.  In  sect  3  of 
the  Waterworks  Glauses  Act  1847  (10  &  11  Vict 
c.  17)  it  is  provided  that  the  "  expression  '  water 
rate '  shall  include  any  rent,  reward,  or  payment 
to  be  made  to  the  undertakers  for  a  supply  of 
water."  That  shows  that  a  water  rate  is  not  TesLQj 
a  "  rate "  in  the  ordinaiy  sense,  but  is  merely  a 
payment  for  something  supplied.  By  sect.  59  of 
the  Northampton  Waterworks  Act  1861  the  water 
company  were  authorised  "  to  supply  any  person 
with  water  for  any  purpose  for  which  such  supply 
may  be  required  tor  such  remuneration  and  up<m 
sucn  terms  as  may  be  agreed  upon  " ;  and  by 
sect.  10  of  the  Northampton  Gorporation  Water- 
works Act  1884  the  corporation  acquired  all  the 
powers  and  rights  of  the  water  company.  If, 
then,  the  corporation  may  supply  different 
persons  at  entirely  different  charges  by  agree- 
ment, there  can  be  no  reason  why  they  should 
not  charge  different  water  rates.  The  principle 
of  the  decision  in  Hungerford  Market  Company 
V.  City  Steamboat  Company  (3  E.  &  E.  365)  is 
applicable  to  this  case.  In  that  case  it  was  held 
that  a  company  empowered  by  statute  to  take 
tolls  in  return  for  a  public  service  is  not  bound, 
apart  from  express  enactment,  to  charge  the 
same  tolls  to  all  persons  alike,  but  is  at  liberty 
to  remit  the  tolls,  or  any  part  of  them,  to  par- 
ticular persons  at  its  pleasure  and  discretion. 
By  the  private  Act  in  that  case  the  company  was 
empowered  to  take  such  tolls,  within  the  prescribed 
maximum,  as  should  be  fixed  by  the  company; 
and  the  court  held  that  there  was  no  obligation 
to  exact  uniform  tolls.  The  charge  for  water 
supplied  is  the  same  in  principle  as  the  toll 
charged  for  a  public  service,  and  there  can  be  no 
greater  obligation  to  make  uniform  charges  in  the 
one  case  than  in  the  other.  What  is  c^ed  a 
water  rate  is  in  no  way  like  a  poor  rate  or  similar 
rates  iu  respect  of  which  all  persons  liable  have 
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to  be  charged  at  an  equal  rate ;  it  is  not  a  rate- 
able division  of  a  whole  sum  among  different 
persons  liable,  bat  is  simplj  a  charge  made  to 
Dersons  who  take  a  supply  of  water.  [Bomeb, 
L J.  referred  to  sects.  47  and  80  of  the  Water- 
works Glauses  Act  1847.]  The  supply  of  water 
is  a  commercial  undertaking,  and  there  is,  there- 
fore, no  reason  why  the  undertakers  should  be 
boimd  to  make  equal  charges  to  all  consumers  of 
water,  and  not  be  able  to  make  different  charges 
within  the  statutory  maximum. 

H.  Avory,  K.G.,  Lampard,  and  B.  Campion  for 
the  respondent. — The  judgment  of  the  learned 
judge  upon  the  main  question  was  correct.    There 
may  be  very  different  considerations  applicable  in 
the  case  of  a  commercial  company  and  in  the  caee 
of  a  public  authority  which  has  power  to  charge 
any  aeficit  arising  on  its  undertaking  to  the  public 
fands  of  the  district.     Treating,  however,  this 
public  authority  as  being  for  this  purpose  in  the 
same  position  as  a  water  company,  tnere  is  an 
implied  enactment  that  the  supplv  of  water  to 
consumers  for  domestic  purposes  is  to  be  given 
and  is  to  be  charged  for  at  an  equal  rate,  not 
exceeding  7^  per  cent,  to  all  such  consumers.    In 
sect  36  of  the  Act  of    1884  the  words  "any 
dwelling-house"  mean  all  dwelling-houses,  and 
the  intention  of  that  section  is  that  the  same 
charge,  not  exceeding  7i  per  cent.,  is  to  be  made 
for  all  dwelling-houses.    The  contention  of  the 
corporation  must  go  as  far  as  saying  that  they 
have  power  to  charge  at  different  rates  in  respect 
of  identicaUy  similar  houses  in  the  same  street, 
which  cannot  have  been  the  intention  of  these 
statutes.    It  has  never  yet  been  contended  that  a 
water  anthoiity  has  power  to  charge  different 
rates  in  different  areas  except  where  by  special 
provisions  that  power  has  been  g^ven.    This  is  by 
statute  declared  to  be  a  "  rate,"  and  a  "rate  "  is 
something  which  must  be  imposed  equally  upon 
all  persons  liable  to  pay,  as  in  the  case  of  poor 
rates,  district  rates,  and  other  similar  rates.    By 
sect  56  of  the  Public  Health  Act  1875  (38  &  39 
Yict  c.  55)  it  is  provided  that,  where  a  local 
authority  supply  water  to  any  premises,  they  may 
charge  in  respect  of  such  suppfy  "  a  water  rate  to 
be  assessed  on  the  net  annual  value  of  the  pre- 
mises."     There    a  "water    rate"  must    imply 
that  the  local  authority  cannot  charge  different 
rates  for  every  house  at  their  discretion.  Assuming 
that  for  some  good  reason,  such  as  the  greater 
expense  of  providing  a  supply  of  water,  a  water 
authority  may  charge  a  higner  rate  in  some  dis- 
tricts than  in  others,  yet  it  cannot  be  said  that  in 
this  case  there  was  any  good  reason  at  all.    The 
corporation  cannot  have  power  to  deliberately 
ohu^  in  the  old  part  of  the  borough  a  rate  below 
the  maximum  for  the  purpose  of  creating  a  de- 
ficiency in  the  water  fund  to  be  made  up  out  of 
the  general  district  fund.    The  imposition  of  a 
higher  water  rate  in  this  district  than  in  the  old 
part  of  the  borough  is  contrarjr  to  the  intention 
of  art.  36  of  the  Extension  Order.    It  is  a  breach 
of  the  provision  that  the  total  rates  in  this  dis- 
trict are  not  to  exceed  5s.  6d.  in  the  pound.    By 
creatine  a  deficiency  in  the  water  fund,  which  is 
to  be  a  Durden  upon  the  district  rate,  the  corpo- 
ration deprive  the  ratepayers  of  this  district  of 
the  chance  of  getting  their  district  rate  reduced. 

Buwell,  K.O.  in  reply .^Sect.  36  of  the  Act  of 
1884  was  enacted  by  reason  of  the  then  recent  I 


decision  in  Dobb$  v.  Grand  Junction  Waterworks 
Company  (49  L.  T.  Rep.  541;  9  App.  Gas.  49), 
and  was  not  intended  to  impose  any  obligation 
upon  the  corporation  to  make  equal  charges  in  all 
parts  of  their  district. 

Lord  Alybbstone,  G.J. — There  is  no  doubt 
about  the  very  great  importance  of  the  point 
raised  in  this  case.  If  the  judgment  of  Bigham,  J, 
is  to  stand  upon  the  main  point,  I  understand  it 
to  be  a  simple  and  clear  judgment  that,  by  virtue 
of  the  provisions  of  sect.  ^  of  the  local  Act  of 
1884  and  any  other  statutory  provisions  applicable 
to  this  corporation,  there  is  no  power  to  differen- 
tiate between  different  persons  who  pay  for  & 
supply   of  water.     That  is   a  decision  of  very 
^reat  importance.    The  point  is  one  which  from 
time  to  time  to  my  knowledge  has  been  suggested 
during  the  last  twenty  years,  but,  as  far  as  I  know, 
never  has  before  received  judicial  sanction,  at 
any  rate  in  the  way  that  Bigham,  J.  has  decided* 
I  was  very  anxious  indeed  to  ascertain  whether  or 
not  there  were  any  other  reasons  given  in  that 
judgment  founded  upon  any  of  the  considera- 
tions that  have  been  urged  before  us  bv  Mr. 
Avor^,  because  of  course  there  is  a  great  deal  to 
be  said  prima  facie  for  equality  of  charges  in 
respect  of  the  supply  of  such  things  as  the  public 
supply  of  water,  in  the  same  way  as  in  the  case  of 
charges  authorised  in  a  number  of  provisions  in 
Acts  of  Parliament  relating  to  the  supply  of  other 
sorts  of  commodities.    But  I  have  come  to  a  veiy 
clear  conclusion    that    that    particular  defence 
raised  by  this  defendant  is  not  open  to  him,  and 
that,  so  far  as  the  questions  have  been  argued  in 
order  to  show  that  there  is  an  answer  to  this 
claim,  unless  the   judgment  of  Bigham,  J.  can 
stand,  that  there  should  be  equality  in  charge,  the 
other  defences  ought  not  to  be  raised  by  the 
defendant     I  think  it   will  be  convenient  it  I 
briefly  state  what  I  understand  the  point  to  be,  and 
then  refer  shortly  to  the  arguments  which  have 
been  very  clearly  and  ably  urged  before  us.    The 
action  was  brought  to  recover  11.  4«.  9d.,  of  which 
12.  Os.  3d,  was  made  up  by  one  quarter's  instal- 
ment of  an  annual  rate  at  7i  per  cent,  upon  the 
rateable  value  of  54Z.     Now,  there  is  no  question 
raised  by  the  defendant  that  the  sum  claimed  is 
not  a  proper  calculation  upon  542.  at  7^  per  cent, 
and  is  within  the  maximum  power  which  is  given 
to  the  companv  by  sect.  36.     On  the  contrary,  so 
far  does  the  defendant  press  the  point,  that  he 
says  not  only  that  he  must  pay  at  7|  per  cent., 
but  that,  everybody   else    must  pay   at  7i  per 
cent.,    and     that,    if    the    corporation   do   not 
charge  everybody    else  at    7i    per   cent.,    they 
cannot  recover  the  7i  per    cent,  against  him. 
I  do  not  think  he  went  so  far  as  to  say  that  th'^y 
cannot  recover  anything   against  him,  because 
this  case,  I  presume,  has  beea  argued  on  the  basis 
that  he  would  be  willing  to  pay  the  5  per  cent., 
but  not  the  7i  per  cent.     Under  these  circum- 
stances, Mr.  Avory  says,  first  of  all,  that  at  any 
rate  a  corporation  cannot,  if   they  are  simply 
relying  upon  their  power  to  charge  under  such 
statutory  powers  as  these,  charge  anything  except 
an  equal  rate,  or  at  an  equal  rate  or  percentage, 
all  the  persons  who  have  not  made  an  agreement 
with  them ;   and,  further,  he  raises  this  point, 
that,  by  virtue    of  the  provisional  order  which, 
added  Xingsthorpe  to  Korthampton,  the  total 
rates  in  Kingsthorpe  were  for  a  period  of  ten 
years  not  to  exceed  5s.  6d.  in  the  pound.    Now» 
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Mr.  Ayory  has  said  that  the  effect  of  only 
•charging  5  per  cent,  in  the  old  boroagh  of  North- 
■ampton  woald  be  that  there  will  be  a  larger 
charge  come  upon  the  general  district  rate  of  the 
borough  of  Northampton  in  respect  of  the  water 
nndeiteiking  than  there  would  have  been  if  an 
equal  rate  of  7i  per  cent,  all  round  had  been 
charged  upon  all  the  consumers  in  Northampton, 
and  therefore,  that  being  so,  the  effect  will  be 
that,  there    being    a    larger    charge    upon    the 

feneral  district  rate,  there  is  a  greater  proba- 
ility  of  the  5«.  6(2.  being  maintamed,  or  at  any 
rate  that  the  inhabitants  of  Kingsthorpe  do  not 
get  the  opportunity,  or  prospect,  or  chance  of  the 
rates  going  below  the  5s.  6d,  For  reasons  which 
eeem  to  me  to  be  important,  I  propose  to  take 
that  part  of  the  case  nrst,  because  it  is  not  the 
most  important  point  in  the  case,  and  it  is  not 
really  the  ground  upon  which  Bigham,  J.  has 
proceeded.  I  am  at  present  wholly  unable  to  see 
how  that  question  can  possibly  be  I'aised  in  this 
action.  1  have  already  pointed  out  that  the 
defendant  does  not  deny  that  the  charge  made 
upon  him  is  prima  facte  a  lawful  charge ;  but  he 
says  that  the  corporation  have  no  right  to  reduce 
the  rates  upon  the  people  who  live  in  the  old 
borough  of  Northampton,  and  he  suggests  that 
the  reasons  stated  in  the  case  as  the  justification 
given  by  the  plaintiffs  for  the  course  of  action 
they  have  adopted  in  reducing  tbe  water  rate 
in  the  old  borough  of  Northampton  to  5  per 
cent,  are  not  ffood  grounds,  and  that  they  ought 
to  have  acted  differently.  All  I  can  say  is  this,  that 
it  seems  to  me  that,  in  such  a  proceeding  as  this, 
the  defendant,  unless  he  can  make  good  the  main 

g reposition  which  Bigham,  J.  has  decided  in  his 
ivour,  is  not  entitled,  in  answer  to  a  claim  for  a 
specific  sum  of  money  otherwise  lawful,  to  put 
himself  in  the  position  of  a  ratepayer  who  is 
alleging  that  the  couduct  of  the  corporation  is 
ultra  vires  and  not  in  accordance  with  the  Act. 
I  do  not  want  to  say  more  about  this  point  except 
this,  that  1  see  a  very  great  deal  of  difficulty  in 
any  single  individual  raising  it.  Ic  may  be  that 
a  ratepayer  who  is  liable  to  the  district  rate  may 
have  the  right  to  bring  the  corporation  before 
eome  competent  court,  either  witn  the  assistance 
of  the  Attorney- Greneral  or  in  some  other  form  of 
proceedings ;  it  may  be  that  there  are  proceedings 
contemplated  by  the  Municipal  Corporations  Acts, 
which  nave  sometimes  been  made  available  for 
the  purpose  of  raising  such  a  question  as  this,  in 
which  proceedings  it  may  be  that  the  right  of  the 
•corporation  to  i^uce  the  rates  of  the  waterworks 
-undertaking,  in  order  that  the  consequences  may 
follow  which  they  seem  to  wish — that  is,  that 
there  may  be  a  greater  equalisation  of  the  pay- 
ment of  the  total  burthen — may  be  questioned.  I 
am,  however,  clearly  of  opinion  that,  apart  from 
the  ground  upon  which  Bigham,  J.  proceeded,  the 
question  cannot  be  raised  in  this  action  in  order 
to  cut  do^ni  the  right  of  the  corporation  to  make 
the  charge  in  this  case  which  they  have  now  made. 
Now,  that  brings  me  back  to  what  is  the  real  and 
very  important  point  in  this  case,  whether  the 
•company  and  then  the  corporation  could  or  could 
not  differentiato  between  the  charges  for  water, 
so  that  it  may  be  contended  that  if,  in  the  ab- 
sence of  agreement,  they  are  suing  a  man  for  a 
water  rate,  the  fact  that  they  have  in  some  cir- 
cumstances charged  less  to  other  people  makea 
the    whole    charge    bad.    The    absence  of    any 


equality  clause  in  the  Waterworks  Glauses  Act 
1847  has  been  the  subject  of  comment  on  many 
occasions.    I  think  that  the  case  of  Sungefford 
Ma/rket   Company  v.   City    Steamhoai  Componi 
(3  E.  &  E.  365)  is  a  very  important  authority  for 
the  view  that  it  is  necessary  to  find,  either  by 
Act   of   Parliament  or  at  common   law,  some 
obligations  upon  the  company  to  have  uniform 
dealings  with  .all  the  persons  with   whom  they 
deal.      It    does     not     go    further    than    that, 
because,  as  has  been  suggested  more  than  once, 
one  may  find  such  an  obligation  implied  in  the 
way    in    which  the    statute   had  been   framed, 
from  the  nature  of  the  charge  which  is  being 
imposed.     With  regard  to  the  position  of  the 
former  company,  I  do  not  wish  to  deal  summarilj 
with  a  point  which  is  a  very  serious  point    There 
are   a   number  of  sections    in  the  Act  of  1861 
enabling  the  company  to  make  contraote  of  all 
kinds  with  respect  to  all  the  purposes  for  which 
they  supply  water,  and  it  is  sufficient  for  my  par- 
pose   to  say  that  sect.  59  provides  that   "the 
company    may  from   time  to  time  supply  any 
person  with  water  for  any  purpose  for  which  such 
supply  may  be  required,  tor  such  remuneration  and 
upon    such   terms    and    conditions  as  shall  be 
agreed  upon  between  the  company  and  the  porson 
desirous  of  having  such  supply  of  water,  under 
a  special  agreement.''    That  gives  absolute  power 
to  the  company  to  make  special  bai^^ns.    It 
seems  to  me  that,  if  a  person  is  minded  to  make  a 
bargain  with  the  company,  and  a  bargain  is  made, 
the  result  and  effect  of  which  may  be  that  he 
pays  less  for  his  water,  even  for  domestic  pur* 
poses,  than  a  person  who  does  not  choose  to  make 
a  bargain,  then,  unless  Mr.  Avory  is  in  a  position 
to  say  that,  because  a  bargain  is  made  with  a 
person  by  which  he  will  get  his  water  cheaper 
than  another  person,  therefore  the  rate  upon  that 
other  is  bad,   the  fact  that  the  company  maj 
make  these  agreemente  destroys  to  a  large  extent 
the  foundation    upon  which  Mr.  Avory's  argu- 
ment   reste.      Then,    in    1884,  this    waterworks 
undertaking  was  transferred  to  the  Northampton 
Corporation.    The  transfer  of  waterworks  under- 
takings to  corporations  is  no  new  thing,  nor  is  it 
any  necessary  part  of  the  ordinary  duties  of  a 
corporation.     The   corporation   have  had  these 
waterworks  transferred  to  them    for    a   public 
benefit.    In  many  cases,  I  will  not  say  invariably, 
because  I  do  not  pretend  to  know,  they  are  pot 
under  exactly  the  same  obligations  as  this  cor- 
poration were  put.    Under  secte.  24  and  25  the 
corporation  have  still  got  to  keep  separate  water- 
works accounts.    The  waterworks  undertaking  is 
quite  separate  in  their  hands,  subject  to  this,  tiiat 
there    is   the  security   of  the  district  and  the 
boiough  rates   behind  for  any  deficiency  which 
may  arise  in  the  course  of  carrying  on  the  under- 
takmg.    I  need  not  refer  to  the  provisions  as  to 
working  expenses,  payment  of  renteharges,  pay- 
ment of  iniorest  on  mortgage  debt,  paymeuL  of 
interest  on  debentures,  and  providing  a  sinking 
fund.    It  becomes  the  corporation  waterworks  as 
distinguished   from    the  company's   waterworks. 
Now,  has  the  power  of  making  agreemente  been 
taken  away  from  them  P    It  seems  to  me  thai 
sect.  10  of  the  Act  of  1884  shows  that  all  the 

rowers  of  the  waterworks  company  are  taana- 
erred;  that  the  powers  are  to  be  such  as  if 
the  corporation  had  been  named  in  the  geneiral 
provisions  which  carry  over  to   the   oorporaticfli 
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the  powers  and  obligations  of  the  water  com- 
pany, patting  them  in  exactly  the  same  position 
as  the  company  was  in,  so  far  as  their  right 
of  deaUng  with  customers  is  concerned.    Now,  it 
has  been  said  that  sect.  36  of  the  Act  of  1884  has 
repealed  sect.   49  of  the  Act  of  1861,  and  has 
imported  an  obligation  to  charge  everybody  alike, 
ana  that  if  they  do  not  charge  everybody  alike  a 
charge  made  is  bad.     I  am  anable  to  take  that 
view.    I  think  the  only  effect  of  sect.  36  was  to 
alter  the  standards  of  payment  established  by 
sect.  49  of  the  older  Act.     It  is  quite  possible,  as 
Mr.  Russell  said,  that  one  reason  was  to  fix  the 
rateable  value  as  distingpiished  from  the  gross 
annual  value,  a  question  which  gave  rise  to  so 
much    litiflration    in  Dohbs    v.    Grand    Jv/netion 
Waterworks  Company  (49  L.  T.  Rep.  541 ;  9  App. 
Cas.  49) ;  but,  be  that  as  it  may,  it  is  q^uite  impos- 
sible, in  my  opinion,  to  say  that  by  implication 
sect.  36  of  the  Act  of  1884  overrides  the  powers 
which   the  corporation   have,  by  virtue  ox  being 
successors  to  tne  company,  to  make  agreements 
with  the  various  parties.     That  being  so,  what  is 
the  real  position  of  this  defendant  ?    This  defen- 
dant admits  that  he  would  owe  11.  Os.  Sd,  at  the 
rate  of  7^  per  cent,  under  sect.  36,  but  says  that, 
although  that  miffht  be  so,  the  defendants  have, 
under  some  proc^ure  which  he  attacks  and  which 
he  objects  to,  made  an  arrangement,  either  public 
or  priyate,  with  the  ratepayers  or  water  consumers 
of  the  borough  that  they  shaU  only  pay  at  the 
rate  of  5  per  cent.    In  my  opinion  that  is  no 
defence   to    the  claim,  and,    unless   it  can  be 
said  that  an  unequal  charge  makes  the  chiiTge 
within  the  maximum  bad,  there  is  no  defence  to 
this  action.    I  will  say  a  word  or  two  upon  another 
point.    It  is,  in  my  opinion,  not  correct  to  speak 
of  this  corporation  as  rating  for  water.    There 
are  a  great  many  cases  under  which  corporations 
may  rate  for  water.    There  are  purposes  for  which 
they  may  include  the  cost  of  water,  under  certain 
circumstances,  in  the  borough  rates,  and  they  are 
entitled  to  treat  those  charges  as  rates.    But  in 
this  case  the  corporation  are  not  i*ating  for  water 
in  the  ordinary  sense  or  proper  sense  of  the  term ; 
they  are  charging  for  water  at  a  charge  which  is 
fixed   by   refere%e  to   the  rateable  value  and 
by  a  percentage  thereon,  and  in  my  opinion  the 
suggestion    that    the    power    to    make    these 
charges    according   to   the    particular  circum- 
stances    of   the   particular   case   is   cut   down 
by  sect.  36  is  without  foundation.     A  number 
<n    other   points    were    raised    by    Mr.  Avory, 
as,  for  instance,  the  operation  of  sect.  80  of  the 
Waterworks  Clauses  Act  1847,  but  I  think  a  little 
consideration  of    that  section  shows  that  that 
applies  to  cases  where  the  water  company  received 
money  by  rates  or  by  charges.    That  section  is  a 
section  which  provided  for  a  reduction  or  rebate 
all  round  under  certain  circumstances.      I  am 
therefore  of  opinion  that  the  only  ground  upon 
which  Bigham,  J.  decided  against  the  corporation 
— ^namely,  that  there  was  no  right  to  differentiate, 
or,  in  other  words,  that  an  equcdity  clause  must  be 
held  to  be  implied — was  wrong,  and  the  judgment 
must  be  reversed.     I  should   like  to  add  that  I 
entirely  agree  with  Bigham,  J.  in  his  finding  that 
art.  36  of  the  Extension  Order,  of  which  the  words 
are  "  other  rates  made  by  the  corporation,"  does 
not  include  water  rates  for  the  reasons  which  I 
have  already  indicated ;    and,  on  the  face  of  that 
clause,  it  is  quite  clear  that  the  rates  there  referred 


to  are  rates  other  than  water  rates.  I  do  not 
think  that  the  scheme  could  possibly  be  worked 
if  it  was  supposed  that  a  rate  for  the  supply  of 
water,  which  depends  to  a  certain  extent  upon  the 
individual,  was  included  in  such  rates  as  are  there 
referred  to,  which  are  clearly  general  rates  levied 
quite  independently  of  the  supply  of  a  commodity 
to  a  particular  consumer  Therefore,  notwith- 
standing the  importance  of  this  case  and  the 
respect  1  attach  to  the  opinion  of  Bigham,  J.,  I 
think  that  this  appeal  must  be  allowed,  and  that 
the  plaintiffs  are  entitled  to  recover  the  amount 
they  claim. 

Collins,  M.R. — I  am  of  the  same  opinion,  and^ 
as  we  are  differing  from  the  learned  judge  below^ 
I  will  g^ve  my  leasons.  The  question  is  whether 
the  corporation  are  entitled  to  differentiate  their 
water  rates — ^that  is  to  say,  whether  they  are 
entitled  to  charge  persons  in  one  district  at  one 
rate  and  persons  in  another  district  at  another 
rate.  The  respondent  in  this  case  successfully 
resisted  a  claim  for  a  rate  aeainst  ^m  at  the  rate 
of  7i  per  cent.,  and  resisted  it  successfully  on  the 
ground  that  other  persons  in  other  parte  of  the 
borough  were  only  charged  at  the  rate  of  5  per 
cent.  Bigham,  J.  upheld  that  view.  We  have  to 
see  whether  the  statute  (the  amount  is  claimed 
under  statutory  authority)  has  or  has  not  imposed 
any  limitetion  upon  the  authority  of  the  corpora- 
tion in  imposing  this  charge,  any  limitation  other 
than  that  defining  a  maximum ;  in  other  words,  Is 
there  any  provision  in  the  Act  itself  that  the 
charge  must  be  made  to  all  persons  equally? 
We  have  to  b^^  the  discussion  by  admitting 
that  there  is  no  such  limitation  clearly  expressed 
on  the  face  of  the  Act.  If  it  is  to  be  collected  at 
all*  it  is  to  be  collected  from  the  words  of  sect.  36 
of  the  Act  of  1884,  and  those  words,  when  one 
examines  them,  seem  to  me  not  to  cany  the 
defendant  to  the  full  length  that  it  is  necessary 
that  he  should  show  that  they  do  carry  him  in 
order  to  succeed  in  this  action.  Sect.  36  repealed 
the  section  of  the  earlier  Act  which  provided  a 
number  of  different  standards  by  whicn  houses  of 
different  value  should  be  assessed  to  this  charge. 
Then  it  enacted :  "  The  corporation  may  thence* 
forward  charge  for  the  supply  of  water  for 
domestic  use  to  any  dwelling-house  a  sum  not 
exceeding  7i  per  cent,  per  annum  on  the  net 
rateable  value  of  such  dwelling-house  as  ascer- 
tained by  the  valuation  list  in  £)rce  at  the  com- 
mencement of  the  quarter  during  which  the  water 
rate  becomes  payable."  The  Act  uses  the  words 
"  water  rate  '*  there,  but  does  not,  by  any  other 
expression,  indicate  any  intention  that  the  rate 
or  the  charge  shall  be  equal  upon  every  house  in 
proportion  to  its  value  in  the  borough.  It  does 
not  say  so.  Mr.  Avory  contends  that  "any 
dwelling-house "  must  be  read  as  though  it  were 
**  all  dwelling-houses."  That  is  a  gloss  which  I 
do  not  think  he  can  support.  The  section  can  be 
read  perfectly  easily  without  substituting  "  all " 
for  "  any  " ;  but,  even  if  we  did  substitute  "  all," 
I  do  not  think  that  we  could  get  any  further  in 
the  discussion,  because  all  that  is  there  imposed 
is  a  limit  of  7i  per  cent,  as  the  maximum  sum  that 
can  be  charged  by  the  corporation.  Why  are  we 
to  impart  into  that  that  it  is  to  be  an  equal  sum 
levied  upon  every  person  P  The  only  word  in  the 
section  that  gives  countenance  to  that  snggestion, 
or  upon  which  the  argument  can  be  founded,  is 
that  that  which  is  to  be  charged  is  called  a  "  water 
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rat-e  " ;  bat  how  do  we  get  frooi  tliat  an  implioa- 
tion  that  that  must  be  an  equal  charge  P   It  seems 
to  me  that,  as  to  the  basis  upon  which  that  con- 
olusion  was  founded  with  regard  to  the  poor  rate, 
which  is  really  the  foundation  of  this  contention, 
the  basis  is  quite  different  in  the  case  of  the  poor 
Tate  from  that  in  the  case  of  such  a  charge  as  the 
water  rate.    No  doubt  in  the  original  enactment 
under  which  what  is  called  the  poor  rate  was 
established  there  is  no expressprovision  that  there 
is  to  be  absolute  equality.    The  very  nature  of 
the  charge  itself,  and  the  reasons   why  it  was 
imposed,    and  the  persons   upon  whom  it  was 
imposed,    and   the  conditions   attaching   to    it, 
all   essentially  involve    equality,  because    it  is 
an    imposition    upon    citizens    of    a    duty    to 
the  community  in  propo/tion  to   their    means, 
iuid  from  that  duty  imposed  necessarily  arises 
the  implication  of  equality — equality  in  bearing 
burthens  in  proportion  to  their  means.    What  is 
the  analogy  between  that   and  the  duty  of  a 
person  who  buys  a  marketable  commodity  P    The 
oorporation  here  takes  the  risht  to  sell,  and  the 
citizens  take  the    right  to  buy,  a  marketable 
commodity,  and  there  is  no  analogy  between  that 
position  in  taking  from  the  corporation  the  water 
and  that  of  a  citizen  who  is  bound  according  to 
his  means  to  perform  a  public  duty.    One  can 
well  see  the  force  of   the  obligation  there  of 
equality ;  but  there  is  no  such  analogy  in  the 
case  of  a  person  merely  having  a  demand  in  his 
household  for  a  certain  commodity  which  he  has 
the  right  to  go  and  demand  from  the  persons 
who  supply  it.    When  we  consider  that  this  com- 
modity is  necessarily  supplied  at  different  costs 
to  different  persons  in  different  places,  there  is  no 
foundation  for,  and  no  presumption  of,  equality ; 
on  the  contrary,  in  equity  there  would  be  a  pre- 
sumption   of   inequality,   because   persons  who 
demand  the    water,   and   are  given  a  right  to 
demand  it,  are  necessarily  in  places  where  it  may 
be  much  more  expensive  m  one  instance  to  supply 
it  than  it  may  be  in  another.    Therefore  we  do 
not  start  prima  facie  with  any  presumption  that 
there  ought  to  be  equality  of  opportunity  and 
equality  of  obligation.    We  clearly  have  to  deal 
with  this  on  first  principles,  because  the  sole 
foundation  for  the  argument  for  the  respondent 
is  the  implication  to  be  drawn  from  the  fact  that 
the  word  "  rate  "  is  used  in  the  section,  and  that 
there  is  a  percentage  upon  value  imposed.    Now, 
it  seems  tome  that  that  is  where  the  case  stands 
upon  principle ;  but  I  think  there  is  some  autho- 
rity upon  the  matter  also.    I  think  the  case  that 
was  cited — Hungefford  Market  Company  v.  City 
Steamboat  Company  {uhi  sup.),  which  was  the  case 
of  a  toll — is  an  instance  of  the  application  of  the 
true  principles  I  have  been  attempting  to  set 
forth.    There  the  thing  to  be  done  was  the  giving 
of  permission  to  pass  over  certain  property  of  the 
charging  authority,  and  it  was  held  there  that 
there  was  no  obligation  of  equality ;  or,  in  other 
words,  that  they  were  entitled  to  charge  tolls  at 
different  rates  to  different  persons  for  what  was 
apparently  and  practically  the    same   privilege 
or  the  same  opportunity.      Why  did  the  court 
come  to  that  conclusion  P    Because  there  were  no 
words  imposing  the  obligation  of  equality  in  the 
statute  which  entitled  the  charging  authority  to 
demand  these  tolls,  there  was  no  statutory  pro- 
vision, and  there  was  no  necess^Ery  implication  of 
equality  from  the  relations  of  the  parties.     It 


sef^ms  to  me  here  that  if  we  examine  the  words 
which  impose,  or  give  the  right  to  impose,  the 
charge,  we  fiod  no  higher  implication  from  the 
word  *'  rate  "  used  here  in  the  sense  in  which  it 
is  used,  and  in  the  connection  in  which  it  is  used, 
than  we  can  find  from  the  word  "toll"  in  the 
other  case.  Both  words  really  might  be  inter- 
changed so  far  as  any  implication  of  equality  is  to 
be  derived  from  the  use  of  either  one  or  the  other 
in  the  collocation  in  which  it  is  used.  It  is  simply  a 
return  made  for  some  privilege  used,  or  some 
article  supplied.  It  is  not  in  any  sense  baaed 
upon  equaJity  of  duty  or  equality  of  obligation, 
which  is  really  the  basis  upon  which,  in  the 
case  of  poor  rate,  the  inference  of  eauality 
has  been  drawn.  For  these  reasons,  in  addition 
to  those  given  by  the  Lord  Chief  Justice,  I 
am  of  opinion  that  we  must  differ  from  the  de- 
cision of  Bigham,  J.,  and  that  this  appeal  mast  he 
allowed. 

RoMBB.  L.J. — I  have  come  to  the  same  concln- 
sion,  and  I  need  add  but  little  after  the  judgments 
which  have  been  already  delivered.  Certainly,  my 
first  impression  when  the  case  was  opened  was 
rather  in  favour  of  the  view  adopted  by  the  learned 
judge  in  the  court  below ;  but,  after  the  case  has 
been  fully  argued  and  the  various  Acts  bearing 
upon  the  question  before  us  have  been  examined 
carefully,  I  have  come  to  the  conclusion  that  there 
is  nothing  in  those  Acts  sufficiently  strong  to 

i'nstify  this  court  in  holding  that  all  dwernng- 
lonses  in  Northampton  borough  must  be  chargM 
with  the  same  rate.  In  the  first  place,  let  me 
consider  the  Waterworks  Clauses  Act  of  1847, 
which  was  incorporated  with  the  special  Act  of 
1861.  Was  there  anything  in  that  Act  which 
would  render  it  clear  that,  whenever  dwelling- 
houses  have  to  pay  for  their  water  what  is  called 
a  "  rate,"  that  rate  must  be  the  same  percentage 
upon  the  value  in  respect  of  all  those  dwelling- 
houses  P  Well,  I  certainly  cannot  find  anything 
in  the  Act  of  1847  sufficient  to  lead  to  that  con- 
clusion, and,  as  has  already  been  pointed  oat  hj 
my  Lords,  there  is  no  priociple  here  which  woald 
prima  facie  make  it  fair  that  all  dwelling-hooaes 
should  pay  the  same  percentag^upon  their  rate- 
able valae  or  upon  tJieir  valcA  As  has  heen 
pointed  out,  taking  one  simple  illustration  of  two 
nouses  of  the  same  value,  to  supply  one  with 
water  might  cost  very  much  more  than  to  snpply 
the  other ;  the  two  houses  although  of  the  same 
value  might  not  for  the  purposes  of  the  consnmp- 
tion  of  water  be  at  all  of  the  same  character ;  and 
other  illustrations  might  be  supplied.  Then,  there 
being  no  principle  as  I  have  said,  I  cannot  find 
any  special  provisions  in  the  Act  of  1847  which 
would  support  the  contention  of  the  respondent 
in  this  case.  I  think,  in  the  first  place,  that 
under  the  Act  of  1847  the  definition  of  water  rate 
is  significant,  contained  as  it  is  in  sect.  3  of  the 
Act.  I  need  not  repeat  the  definition.  Although, 
as  to  some  of  the  sections  in  that  Act,  it  is  trae 
that  it  is  somewhat  difficult  to  see  the  exact 
meaning  or  effect  of  certain  provisions  as  to  owners 
or  occupiers  of  dwelling-houses  who  want  water 
laid  on  to  their  premises  paying  or  tendering  a 
water  rate  in  advance  unless  it  means  the 
maximum  where  no  fixed  rate  is  imposed  hy  the 
special  Act,  yet,  notwithstanding  those  difficdties, 
I  think  a  meaning  can  be  given  to  all  those 
sections  without  allowing  the  argument  of  the 
respondent  in  this  case ;  and  certainly  there  is 
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nothmg  in  the  difficulties  created  by  those  sections 
which  would,  I  think,  in  themselyes  justify  this 
court  in  upholding  in  this  case  the  contention 
of  the  respondent.  That  beinfl^  so,  passing  from 
the  Act  of  1847,  the  next  Act  about  which  I  have 
to  say  a  word  or  two  is  the  Act  of  1861.  Now,  it 
is  clear  that  under  that  Act  there  is  nothing, 
having  regard  to  its  wording,  which  would  have 
prevented  the  company  by  agreement  from 
charging  any  dwelling-house  lees  than  what 
it  was  charginff  other  dwelling-house  owners 
generally,  accorcung  to  what  may  be  called  a 
fleneral  rate  or  charge.  Sect.  59  of  the  Act  of 
1861  is  not  immaterial  in  that  context;  it  pro- 
vides that  *'  the  company  may  from  time  to  time 
supply  any  person  with  water  for  any  purpose  for 
which  such  supply  may  be  required  for  such 
remuneration  and  upon  such  terms  and  conditions 
as  shall  be  agreed  upon  between  the  company 
and  the  person  desirous  of  having  such  supply 
of  water  under  a  snecial  agreement."  The  Act 
thereref ore  contemj^tes  that  by  agpreement  the 
company,  if  it  chooses,  may  certoinly  charge 
certain  dwelling-house  owners  less  than  they  are 
charginff  others ;  and  it  is  noticeable  also  that, 
even  as  oetween  dwelling-houses  strictly  so  called, 
•vnder  the  Act  of  1861  &ere  was  not  a  fixed  rate, 
but  that  the  maximum  rate  that  might  be  charged 
depended  upon  the  value  of  the  houses.  Also  it 
is  not  to  be  forgotten  that,  in  considering  a  aues- 
tion  of  equality  as  between  persons  who  are  taking 
water,  dwelling-houses  properly  so  called  may  not 
constitute  even  a  majority  of  the  hereditaments 
which  require  a  constant  water  supply  from 
the  company.  At  any  rate,  under  the  Act  of 
1861,  I  think  it  is  impossible  to  say  that  any 
specific  provision  or  enactment  can  be  pointed 
out  as  tending  to  support  the  view  that  under 
that  Act  the  company  could  not  as  between 
different  dwelling-houses  charge  a  different  rate. 
Then  I  come  to  the  only  other  Act  about  which  1 
need  say  a  word,  and  that  is  the  Act  of  1884.  It 
appears  to  me  sufficient  to  say  that,  when  you  look 
at  sects.  10  and  12  of  that  Act,  it  is  clear  to  my 
mind  that  whatever  powers  the  company  had  in  this 
respect  under  that  Act  of  1861  the  corporation 
has  under  the  Act  of  1884.  It  seems  to  me  that 
the  corporation  have  become  the  owners  of  the 
'undertaJduff,  and  have  the  same  rights  with 
Tesard  to  that  undertaking  as  the  company  had, 
BUDJect  only  to  those  special  matters  which  are 
mentioned  in  sect.  10  of  the  Act  of  1884.  Oer- 
^tainlv  I  cannot  find  in  that  Act  any  provisions 
which  would  justify  this  court  in  saying  tibat  the 
main  contrition  d  the  respondent  in  this  case 
is  correct,  and  ought  to  be  upheld.  With  regard 
to  the  rest  of  the  case,  I  desire  to  add  nothing  to 
what  has  been  already  said  by  my  Lords. 

Appeal  dUowed. 

Solicitors  for  the  appellants,  Bharpe,  Parker, 
and  Co,,  for  Herbert  Jaankinaon,  Northampton. 

Solicitors  ifor  the  respondent,  Warren,  Murton, 
.and  MUler,  for  Lamb  and  Skinner,  Kettering. 
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Friday,  Jan.  22, 1904. 

(Before  Lord  Altbkstonb,  O.J.,  Collins,  M.R., 

and  RoMBB,  L.J.) 

Habbooatb  Gobpobation  v.  Dickinson,  (a)  • 

APPBAL  FBOM  THB  XINO'S  BBNCH   DITI8I0N. 

Public  health  ^'Building  by-laws — Deposit  of 
plana — Change  of  by-laws  after  approval  of 
plans — Row  of  htmseB-^Part  of  work  carried  out 
— Bight  to  complete  according  to  approved  plane 
— Harrogate  Corporation  Act  1893  (56  A  57  Vict 
c.  ceisB.),  e.  27. 

Sect.  27  of  the  Harrogate  Corporation  Act  1893 
provided  that  the  deposit  with  the  corporation  of 
any  plan  of  any  street  or  building  should  be  null 
and  void  "  if  the  execution  of  tne  work  specified 
in  such  plan  should  not  be  commenced  within 
three  years  from  the  date  of  sttch  deposits* 

In  1894  a  builder  deposited  a  plan  showing  thereon, 
a  number  of  houses  which  he  proposed  to  erect, 
and  which  were  in  accordance  witti  the  building 
by-laws  then  in  force  in  the  borough.  The  plan 
was  approved  by  thv  corporation. 

Some  of  the  hoiLses  were  ouilt  and  completed,  and 
certificate  were  given  on  their  completion  by  the 
corporation. 

In  Nov.  1901  the  building  by-laws  in  force  in  the 
borough  were  repealed  **  emcept  as  regards  any 
work  commevycoa  before  thai  date,"  and  on  thi 
same  day  new  by-laws  came  into  force  with  which 
the  plan  thaJt  Kad  been  depoeiied  by  the  builder 
in  1894  did  not  comply. 

Held  (affirming  the  decision  of  Wright,  J^  ante, 
^.  109 ;  88  L.  T.  Bep.  299),  that  the  plan  ap^oved 
in  1894  was  not  merely  the  plan  of  one  building, 
but  woA  really  a  number  of  separate  plans  for  the 
buildings  shown  thereon ;  that  therefore  the  com^ 
pletion  of  some  of  the  houses  shown  on  the  plan 
was  not  a  commencement  of  the  other  baHaings 
there  shown,  which  were  not  in  fact  begun  tiU 
after  the  new  by-laws  came  into  force,  and  the 
defendant  was  not  entitled  to  go  on  with  the  work 
under  the  old  by-laws. 

Appbal  by  the  defendant  from  the  judgment  of 
Wright,  J.  upon  a  special  case  stated  pursuant  to 
Order  XXXlV.,r.l. 

The  facts  of  the  special  case,  which  is  set  out 
in  full  iu  the  report  of  the  judgment  of  Wright, 
J.  (ante,  p.  109  ;  88  L.  T.  Rep.  299),  may  be  sum- 
marised  as  follows : — 

The  Harrogate  Corporation  Act  1893  (56  &  57 
Vict.  c.  ccix.)  provides : 

Sect.  27.  The  deposit  with  the  oorporation  of  any  pbm 
of  any  street  or  building  shall  be  nnll  and  void  if  the 
execution  of  the  work  ipeoified  in  enoh  pbm  be  not  oom- 
menoed  within  the  following  periods  (that  is  to  eay).: 
Ab  to  plane  deponted  after  the  passing  of  this  Aot, 
within  three  years  from  the  date  of  snoh  deposit ;  and  as 
to  plans  deposited  before  the  passing  of  this  Aot,  within 
thzee  years  from  the  passing  of  this  Act ;  and  at  the 
expiration  of  those  respective  periods  fresh  notice  and 
deposits  shall,  nolees  ine  oorporation  otherwise  deter- 
mine, be  requisite. 

On  the  l&t  Oct.  1894  the  defendant  deposited 
with  the  Dliuntiffs  two  plans  showing  uiereon 
eleven  dweUing-housesand  two  stables  and  coach- 
houses proposed  to  be  erected  by  him  on  a  plot 
of  land  in  Walker-road  and  Bilton-drive. 

On  the  8th  Oot.  1894  these  plans  were  approved 
by  the  plaintiffs. 

(a)  Reported  by  £.  Mahlbt  Smith,  Esq.,  HaiTtater-at-L*w. 
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Five  of  the  dwelling-hooms  and  one  of  the 
gtables  and  ooaoh-honaes  shown  on  t^e  plans  ware 
completed  bj  the  defendant,  and  bj  June  1899 
the  plaintifEs  had  giTen  to  the  defendant  oertifi- 
oatee  that  the  buildings  were  completed  and  fit 
for  human  habitation. 

On  the  7th  Not.  1901  new  building  by-laws  of 
the  plaintiifscame  into  effect,  clause  117  of  which 
provided: 

From  and  after  the  date  of  the  oonfirmation  of  theoe 
by-laws,  all  by-laws  zelatiiig  to  new  streets  and  bnild- 
iags,  pxeTioQB^  in  foroe  in  tibe  district,  shall  be  repealed 
eoKoept  as  regards  any  work  oommenoed  before  the  date 
of  the  oonfimation  of  this  by-law  or  any  work  not  so 
oommenoed  but  of  whioh  plans  shall  eidier  have  been 
approved  by  the  oonnoil  bitfon  suoh  date,  or  hare  been 
sent  to  the  snrr^or  to  the  oonnoil  one  month  at  least 
before  snob  date  and  shall  not  hare  been  disapproved  by 
ihe  oonnoil. 

With  these  new  by-laws  the  plans  that  had 
been  deposited  by  the  defendant  did  not  comply, 
and  under  them,  if  applicable,  the  defendant  would 
have  been  unable  to  complete  the  buildings  shown 
on  such  plans. 

On  the  3rd  Jan.  1902  the  defendant  began  the 
building  of  the  other  stable  and  coach-house 
shown  on  the  plans  which  he  had  deposited  in 
Oct.  1894. 

On  the  18th  Jan.  1902  the  plaintiffs'  building 
inspector,  by  letter,  requested  the  defendant  to 
discontinue  the  works  on  the  g^und  that  the 
plans  deposited  in  Oct.  1894  were  null  and  void, 
pointing  out  that  it  would  be  advisable  for  the 
oefendiuit  to  submit  new  plans  to  the  plaintiffs 
for  their  approval. 

The  defendant  thereupon  discontinued  the 
works. 

Upon  the  special  case  that  was  stated  for  the 
opinion  of  the  court,  Wiieht,  J.  held  that  the  two 
plans  deposited  were  resSly  a  number  of  plans, 
and  thoee  particular  portions  on  which  worlc  was 
not  commenced  were  not  within  the  words  in 
clause  117  of  the  new  by-laws,  "  any  work  com- 
menced before  the  date  of  the  coxmrmation  of 
this  by-law." 

The  learned  judge  therefore  gave  judgment  for 
the  plaintiffs. 

The  defendant  appealed. 

Colefax  for  the  defendant. — The  question  is 
whether  the  defendant  is  entitled  to  complete  the 
houses  accordine  to  the  plans  deposited  and  ap- 
proved under  the  old  by-laws,  notwithstanding 
that  the  plans  are  not  in  accordance  with  the  new 
by-laws.  He  is  protected  by  the  saving  clanse, 
ao,  117,  of  Uie  new  by-laws.  The  plans  which  he 
deposited  under  sect.  27  of  the  Harrogate  Oorpo- 
ranon  Act  1893  Is  a  plan  of  one  building.  "  A 
building  "  is  an  expression  of  wider  meaning  than 
"  a  house."  This  row  of  houses  was  in  effect  one 
builcUng,  and  therefore  the  work  of  erecting  the 
building  had  in  fact  been  begun  before  the  new 
by-laws  came  into  force.  The  question  here  really 
turns  on  the  meaning  of  sect.  27,  and  therefore  the 
case  of  White  v.  Corporation  of  Sunderland  (ante, 
p.  160 ;  88  L.  T.  Bep.  592)  does  not  really  affect  the 
present  case.  The  question  in  that  case  was  as  to 
uie  construction  of  the  saving  proviso  of  the  repeal- 
ing clause  of  some  new  by-laws.  The  clause  was : 
"  From  and  after  the  date  of  the  confirmation  of 
these  by-laws,  the  following  by-laws  and  parts  of 
by-laws  relating    to  new  streets  and  buildings 


shall  be  repealed,  except  as  regards  any  work 
commenced  oefore  the  date  of  the  confirmation  of 
this  by-law.**  The  fair  construction  of  that  was 
except  as  regards  any  work  of  a  '*  new  building,'* 
and  no  part,  not  even  a  foundation  or  a  party 
wall,  of  the  houses  proposed  to  be  erected  had 
been  begun. 

Danckwerts,  "ELO,  and  W,  Mackenzie,  for  Ue 
plaintiffs,  were  not  called  upon. 

Lord  Alvskstonb,  O.J. — We  need  not  isronble 
you,  Mr.  Danckwerts.  I  have  very  great  doubt 
whether  this  is  not  a  Question  of  fact.  I  certainly 
see  no  grounds  on  which  we  should  reverse  tlie 
findings  of  the  learned  judge  on  the  question  of 
fact  if  that  were  so,  but  inasmuch  aa  we  have 
more  power  in  these  cases  than  we  have  in  casea 
which  come  to  the  Divisional  Oourt— magiatntes' 
oases— I  should  like  just  to  say  how  it  strikes  me. 
It  is  perfectly  true  that  Mr.  Oolefax  may  for 
some  purposes  call  the  plan  one  plan,  and  I  can 
well  imagme  cases  arising  where  there  might  be 
cases  of  estoppel,  or  cases  of  a  right  to  go  on, 
founded  on  what  had  been  done  with  regard  to 
buildings  shown  on  a  plan.  But  in  each  par- 
cular  case  you  must  lool  at  the  facts  of  it.  In 
the  case  now  before  us  the  plan  showed  three 
houses  in  a  side  street  and  seven  houses  in  a  front 
■txeet,  and  two  coach-houses  detached  from  one 
another,  with  fence  walls  between,  behind  Noe.  1, 
2,  and  3  in  the  side  street.  The  defendant  built 
Nos.  1,  2,  and  3,  and  sot  them  certified ;  he  also 
built  Nos.  4  and  5  and  one  of  the  coach-houses, 
and  then,  for  the  purposes  of  this  case,  did 
nothing  more  until  after  the  by-laws  had  come 
into  foroe.  Under  those  circumstances  Wright^  J. 
has  held,  having  regard  to  the  words  in  the  by- 
law of  the  7th  Nov.  1901,  that  the  "jplan  de- 
posited  "  under  sect.  27  of  the  Harrogate  Oorpora- 
non  Act  1893  was  not  a  plan  of  one  building  which 
had  been  commenced,  but  was  one  plan  of  several 
buildiiu^,  and  that  therefore  for  the  purposes  of 
the  by-utw  it  was  not  protected,  because  sect.  27 
of  the  Act  of  1893  required  that  after  three  years 
there  should  be  a  fresh  deposit  I  think  that  it 
would  be  going  too  far  to  say  that  Wright^  J. 
has  come  to  a  wrong  condnsion;  that  for  all  time— 
which  is  the  point  which  we  have  to  consider  in 
connection  with  the  case  of  White  v.  Sunderland 
Corporation  {ubi  sup.) — a  man  has  the  right  to  go 
on,  whatever  might  be  the  requirements  of  new 
by-laws,  because  he  had  begun  to  do  part  of  the 
work  or  had  built  and  completed  some  of  the 
houses  shown  on  the  deposited  plan.  1  think 
that  all  the  grounds  taken  by  Wright,  J.  are 
correct,  and  that  the  defendant  was  not  entitled 
to  go  on  under  the  old  by-laws  in  consequence  of 
what  he  had  done  in  regard  to  the  houses.  I 
think  that  the  appeal  should  be  dismissed. 

OoLLiNS,  M.B. — 1  am  of  the  same  opinion. 
BOMBB,  L.J.-I  agree.         ^^^^  diemieeed. 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker, 
Pritchards,  Barham,  and  Laioford,  agents  for 
J.  Turner  Taylor,  Town  Clerk,  Harrogate. 

Solicitors  for  the  defendant^  UUith^me,  Cvrrey,. 
and  Jennings,  agento  for  Francis  Barber,  Harro^ 
gate. 
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WaLKEK  v.  WaLKSK— -OaBST  v.  MaTOK,  &€.,  OF  BaXHILL. 


[K.B.  Div. 


HIGH    COURT   OF   JUSTICE. 


KING'S  BENCH  DIVISION. 

Wednesday,  July  I,  1903. 

(Before  Lord  ALTaBSTONB,    O.J.,   WiliiS   and 

Ohaknbui,  JJ.) 

»  Walksb  (app.)  V,  Waliceb  (reap.),  (a) 

JJicenaiwh^Order  taken  by  tra^feUet'-'Appropria'' 
Han — Bale  off  licensed  premieee-^Licensing  Act 
1872  {d&S&  Viet,  e,  94),  <.  3. 

An  order  far  beer  hamng  been  given  to  the  traveUer 
of  a  person  licensed  to  retail  beer  at  his  pre* 
mises  by  a  customer  at  such  customer's  house,  the 
traveller  handed  the  order  to  the  licensee  at  the 
licensed  premises,  who  appropriaied  the  beer  by 
placing  it  in  a  bo»  at  those  wremises  with  a  piece 
of  paper  on  which  was  trie  customer's  name. 
The  oeer  tocu  delivered  and  paid  for  ai  the  eus- 
tomer's  house. 

Held,  that  this  was  not  a  sale  off  the  licensed  pre- 
m,ises. 

Cass  stated  on  an  information  preferred  bj  the 
respondent  against  the  appellant  for  nnlaw- 
fnllj  selling  by  retail  certain  Dottles  of  beer  and 
stout  at  a  house  where  he  was  not  then  antiiorised 
by  lioenoe  to  sell  the  same. 

The  following  facts  were  proved  or  admitted : — 

The  appellant  was  a  grocer  and  held  a  retail 
off-licence  for  the  sale  of  beer,  wine,  and  spirits 
at  bis  premises  at  Kinffston-upon-Hull. 

On  the  17th  Dec.  1902  the  appellant's  traveller 
went  to  Xirkella,  a  village  some  few  miles  distant 
from  Kingston-apon-Holl,  and  called  at  the  house 
of  one  Gk>alding,  who  gave  him  an  order  for  six 
bottles  of  beer  and  six  bottles  of  stont.  The 
traveller  made  an  entx^  of  the  order  in  his 
order-book,  and  upon  his  return  in  the  evening 
to  Kingston-upon-HuU  handed  his  order-book  to 
the  appellant  at  the  licensed  premises. 

On  the  23rd  Dec.  the  appellant  wrote  out  from 
his  order-book  a  delivery  list  of  the  goods  which 
the  traveller  was  to  deliver  the  following  day  when, 
in  the  ordinary  course,  he  would  again  visit 
Kirkella,  and  this  Ust  included  the  beer  and  stout 
ordered  by  Goulding. 

By  means  of  this  list  the  various  goods  ordered 
by  Goulding  and  others  in  the  previous  week  were 
got  ready  by  the  appellant  for  each  customer, 
and  were  loaded  for  deHverv  for  such  customers 
upon  the  appellant's  trolley  at  the  licensed 
premises  on  the  24th  Dec. 

The  bottles  for  Goulding  were  selected  by  the 
appellant  at  the  licensed  premises,  and  were  then 
placed  in  a  wooden  box,  partitioned  so  as  to  hold 
twelve  bottles  and  no  more,  and  a  piece  of  paper, 
with  the  name  of  Gk>ulding  on,  was  put  into  the 
box  at  the  licensed  premises,  and  the  goods  were 
then  loaded  for  delivery.  This  box  and  its  con- 
tents and  the  slip  of  paper  were  delivered  at 
Goulding's  house  at  Kirkella  on  the  24th  Dec.,  and 
were  paid  for  on  delivery. 

The  appellant  stated  that  if  anv  of  the  bottles 
had  been  broken  in  transit  and  before  delivery  he 
should  have  borne  the  loss,  as  otherwise  he  would 
have  lost  a  customer. 

The  respondent  contended  that  the  sale  of  the 
l)eer  and  stout  took  place  at  Goulding's  house  at 
Xirkella ;  that  the  property  in  the  g^>ds  did  not 

(a)  Eeportadby  W.  ds  B.  Hibbbet,  Esq.,  Bftiritter-at-lAw. 


pass  and  there  was  no  appropriation  thereof  until 
delivery ;  and  that  what  was  done  on  the  licensed 

E remises  of  the  appellant  did  not  constitute  in 
kw  an  appropriation  of  the  goods  to  Goulding. 

The  appellant  cited  the  case  of  Pletts  v.  Beattie 
(74  L.  T:  Rep.  148 ;  (1896)  1  Q.  B.  519). 

The  justices  were  of  opinion  that  there  was  no 
appropriation  of  the  goods  at  the  appeUant's 
licensed  premises,  and  that  therefore  the  sale 
took  place  at  Kirkella. 

They  therefore  convicted  the  appellant. 

lAish,  K.C.  and  Shortt  for  the  appellant. 

Avory,  X.C.  and  Biron  for  the  respondent. 

Lord  Alybbstonb,  C.J. — Owing  to  the  way  in 
which  the  facts  are  stated,  the  case  is  not  free 
from  difficulty.  The  appellant  was  summoned 
for  unlawfully  selling  beer  b^  retail  at  a  house 
where  he  was  not  then  authorised  by  his  licence 
to  seli  the  same,  and  so  the  onus  was  on  the  pro- 
secution* to  show  a  sale  off  tbe  premises.  The 
order  was  taken  off  the  licensed  premises,  but  was 
handed  to  the  appellant  at  the  ucensed  premises 
and  accepted  by  him  there.  The  goods  were 
selected  and  plaoied  aside  at  the  licensed  premises, 
and  there  was  a  subsequent  delivery  of  the  appro- 
priated goods.  I  do  not  think  Uie  facts  show  a 
sale  off  tne  premises  according  to  the  authorities. 
They  show  a  transaction  where  the  contract  w^ 
made  on  the  licensed  premises,  though  thlat 
might  not  be  sufficient  to  paAS  the  property  in 
the  goods,  but,  so  far  as  the  liicensing  Act  is  c6n- 
oemed,  I  think  the  sale  took  place  on  the  licensed 
premises. 

Wills  and  Channbll,  JJ.  concurred. 

Appeal  allovoed.  > 

Solicitors:  Rollit  and  Sons,  for  BoUU,  Hull; 
Bochett,  Stunt,  and  Nash,  for  /.  B,  Proctor, 
Beverley. 


Tuesday,  Dec.  8, 1903. 

(Before  Lord  Alybbstonb,  C.J.,  Lawbancb 
and  Xbnnbdy,  JJ.) 

Cabey  (app.)  v.  Mayob,  Aldbbmbn,  and 
BuBOBSBES  OF  Bexhill.  (a) 

Local  government — Privale  street  works — Appor- 
tionment of  expenses  on  frontager^'Notvce  pf 
objection — Objection  that  street  is  not  a  street 
within  meaning  of  Act — Evidence  that  street  is 
repairable  by  inhabiiants  at  large  —  Admissu 
bUity-^Private  Street  Works  Act  1892  (55  &  56 
Vict  c.  57),  ss.  5,  7,  8. 

Sect.  7  of  the  Private  Street  Works  Act  1892 
enables  the  owner  of  any  premises  shown  in  a 
provisional  apportionmsnt  as  liable  to  be  charged 
tcith  any  part  of  the  expenses  of  eaBeciUing 
private  street  works  under  the  Act  to  serve  a 
toritten  notice  on  the  urban  authority,  objecting 
to  the  proposals  of  the  urban  authority,  on  the 
grounds  [amongst  others) :  (a)  That  an  alleged 
street  is  not  a  street  within  the  meaning  of  the 
Act ;  and  (b)  that  a  street  is  a  highway  repairable 
by  the  inhabitants  at  large;  and  by  sect.  6  a 
**  street "  means  a  street  as  defined  by  the  Pttblic 
Health  Acts,  "  and  not  being  a  highway  repair* 
able  by  the  inhabitants  at  large." 

a)  Beported  by  W.  W.  Oer,  Esq.,  Barriater-at-lAW. 
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Meld,  iked  vuh'iect,  (a)  includsB  and  overlaps  sub- 
eeot.  (b),  and  that  under  a  notice  of  objection 
giten  under  sub-Beet,  (a)  *'  thai  the  alleged  part 
of  a  street  does  not  form  part  of  a  street  within 
ike  meaning  of  the  Act,"  the  objector  is  entitled 
to  give  evidence  thctt  the  street  in  question  is  a 
highway  repairable  by  the  inhabitants  at  large, 
although  that  ground  of  objection  is  specifically 
dealt  urith  in  sub-sect.  (5). 

Cass  stated  by  justices  of  the  peace  for  the  petty 
sessional  division  of  Hastings,  in  the  county  of 
Sussex. 

Upon  the  application  of  the  mayor,  aldermen, 
and  Durgesses  of  the  borough  of  Bezhill,  acting 
-by  the  council  as  the  urban  sanitary  authority 
for  the  borough,  the  justices  sitting  as  a  court  of 
summary  jurisdiction  at  Bezhill  heard  and  deter- 
mined the  matter  of  certain  objections  raised  by 
Henry  Carey  (the  appellant)  to  a  certain  pro- 
Tisional  apportionment  in  respect  of  the  expenses 
of  executing  certain  proposed  works  in  bpring- 
field-road,  Bexhill,  under  and  by  virtue  of  the 
Private  Street  Works  Act  1892. 

The  justices,  after  hearing  the  parties  and 
the  eviaence  adduced  by  them,  disallowed  the 
objections. 

TJpon  the  hearing  of  the  objections,  the  fol- 
lowing facts  (amongst  others)  were  admitted  or 
proveia : — 

The  Bexhill  Urban  District  Council,  having 
duly  adopted  the  Private  Street  Works  Act  1892, 
resolved  to  make  up  Springfiald-road  in  a 
certain  manner. 

On  the  2(>th  Oct.  1902  the  council  passed  a 
resolution  that  the  plans,  specifications,  esti- 
mates, and  provisional  apportionments  of  pro- 
posed private  street  works  of  sewering,  levellmg, 
paving,  and  making  good  the  Springfield-roM 
submitted  to  the  district  council  by  the  surveyor 
be  approved,  and  that  the  necessary  steps  be 
taken  for  the  carrying  out  of  such  works  in 
accordance  with  such  specifications,  and  also  in 
accordance  with  the  Private  Street  Works  Act 
1892. 

By  a  charter  of  incorporation  the  rights  and 
powers  of  the  Bexhill  Urban  District  Council 
passed  to  the  respondents  on  the  9th  Nov.  1902. 

The  appellant  was  the  owner  of  two  freehold 

Sieces  of  land  having  frontages  of  82ft.  and 
5ft.  respectively  to  a  portion  of  the  Springfield- 
road  referred  to  in  the  resolution,  and  the  total 
estimated  apportionment  charged  to  him  was 
1342.  9s,  10a.  Within  the  time  provided  by  the 
Act  the  appellant  gave  to  the  council  the  following 
notice,  dated  the  2()th  Dec.  1902 : 

I  hereby  give  you  notioe  that  I  the  nndenigned,  being 
the  owner  of  certain  land  numbered  7  and  8  on  the  plan 
and  provisional  apportionment  relating  to  the  portion 
of  the  said  road  referred  to  in  the  said  resolution  and 
therein  ahown  as  liable  to  be  charged  with  part  of 
the  expenses  of  the  above-mentioned  works,  object  to 
your  proposals  in  the  matter  on  the  following  grounds 
or  some  or  one  of  them :  (1)  That  the  alleged  part  of  a 
street  does  not  form  a  part  of  a  street  within  the 
meaning  of  the  Act.  [There  were  other  grounds  of 
objection  which  are  not  now  material.] 

At  the  hearing,  the  borough  surveyor  proved 
in  his  evidence  in  chief  that  Springfield-road  was 
the  only  approach  to  another  road  called 
Beaconsneld-road ;  that  there  was  a  public  foot- 
path running  along  part  of  the  site  of  the  pro- 


posed road  on  the  south-east  side — that  is  to  say, 
on  the  side  next  to  the  appellant's  land — but  he 
stated  that  this  footpath  was  not  repairable  by  the^ 
inhabitants  at  laxee  and  had  never  been  repaired 
by  the  urban  district  council,  and  he  added  that^ 
if  it  were,  the  corporation  would  have  to  iiapair  all 
the  footpaths  in  the  district. 

The  apj^llant  tendered  evidence  to  show  that 
it  was  a  nighway  repairable  by  the  inhabitaittB  at 
larffe,  but  the  justices  refused  to  admit  the 
evidence,  on  the  ground  that  no  notice  of  this 
objection  had  been  given  under  sect.  7,  sab- 
sect.  (6),  of  the  Private  Street  Works  Act  1892. 

It  was  contended  on  behalf  of  the  appellant 
(inter  cdia)  that  he  was  entitled  to  call  evidence 
of  the  existence  of  a  highway  repairable  by  the 
inhabitants  at  large,  because,  aluiongh  he  had 
not  given  notice  of  objection  under  sub.  sect.  (6) 
of  sect.  7  of  the  Private  Street  Works  Act  1892, 
he  had  given  notice  under  sub- sect.  (a).  He  relied 
upon  the  difference  in  the  definition  of  the  word 
"  street "  in  sect.  5  of  the  Private  Street  Works 
Act  1892  and  the  definition  in  the  Public  Health 
Acts. 

The  appellant  also  relied  on  Bishton  v.  Eat- 
linaden  Corporation  (77  L.  T.  B«p.  620 ;  (1898)  1 
Q.  B.  294).  He  further  contended  that,  as  the 
respondents  were  in  no  way  taken  by  surprise, 
the  justices  should  amend  the  notice  of  objec- 
tion. 

The  justices  decided  that,  in  order  to  give  them 
jurisdiction  under  this  Act,  the  question  of' 
whether  the  street  was  in  whole  or  in  part  a 
highway  repairable  by  the  inhabitants  at  laige 
must  be  specifically  raised  upon  a  notioe  of 
objection  g^ven  under  sect.  7,  sub-sect.  (6),  and 
that  notice  under  sub-sect,  (a)  alone  was  not 
sufficient  to  enable  the  objector  to  raise  the 
point.  They  also  held  that,  in  view  of  sect  8, 
sub-sect.  2,  of  the  same  Act,  they  had  no  power  to 
amend  the  notioe  of  objection. 

The  questions  for  the  opinion  of  the  court  were 
(amongst  others  not  now  material) :  (1)  Whether 
the  justices  were  right  in  excluding  evidence  of  the 
existence  of  a  footpath  repairable  by  the  inhabi- 
tants at  large  without  notice  of  objection  having 
been  given  under  sub-sect.  (6).  If  they  were 
wrong,  then  the  case  was  to  be  referred  back  to 
them  to  take  evidence  on  the  point.  (2)  Whether 
the  justices  had  jurisdiction  to  amend  the  notice, 
and,  if  so,  were  bound  to  do  so  in  favour  of  the 
appellant.  If  they  were  wrong  as  to  that,  the 
case  was  to  be  referred  back  to  them  to  be 
reheard  on  an  amended  notice. 

The  Private  Street  Works  Act  1892  (55  &  56 
Vict.  c.  57)  provides  : 

Sect.  1.  This  Act  .  .  .  ahall  be  construed  as  one 
with  the  Public  Health  Acts,  and  shall  extend  only  to 
England ;  and  this  Act  and  the  Public  Health  Acta  uttj 
be  cited  together  as  the  PubUc  Health  Acts. 

Sect.  2.  This  Act  shall  extend  and  apply  to  any  urban 
sanitary  district  in  which  it  is  respectively  adopted 
under  the  provisions  of  this  Act. 

Sect.  5.  In  this  Act,  if  not  iuconaistent  with  the  con- 
text, the  expression  "  street "  means  (unless  the  context 
otherwise  requires)  a  street  as  defined  by  the  Public 
Health  Acts,  and  not  being  a  highway  repairable  by  tiie 
inhabitants  at  large. 

Sect.  6  (1).  Where  any  street  or  part  of  a  street  is 
not  sewered,  levelled,  paved,  .  .  .  made  good,  and 
lighted  to  the  satisfaction  of  the  urban  authority,  the 
urban  authority  may  from  time  to  time  resolve  with 
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nspaot  to  looh  street  or  part  of  a  street  to  do  any  one  or 
more  of  the  f oUowiag  works  (in  this  Aot  eslled  private 
street  works) ;  that  is  to  say,  to  sewer,  level,  pave, 
metal,  fla^,  ohannel,  or  make  ffood,  or  to  proride  proper 
means  for  lighting  snch  street  or  part  of  a  street ;  and 
the  expenses  inourred  by  the  urban  anthorifiy  in  ezeont- 
ing  private  street  works  shall  be  apportioned  (sabjeot  as 
in  this  Aot  mentioned)  on  the  premises  fronting, 
adjoining,  or  abutting   on    saoh  street  or  part  of  a 


Sect.  7.  Daring  the  said  month  [that  is,  one  month 
from  the  date  of  the  first  pnblioation  of  the  reeolntion 
of  the  urban  authority  approving  the  speoifloations, 
plans,  estimates,  and  provisional  apportionments]  any 
owner  of  any  prenrises  shown  in  a  provisional  apportion- 
ment aa  liable  to  be  charged  with  any  part  of  the 
sxpensee  of  ezeouting  the  works  may,  by  written  notice 
served  on  the  urban  authority,  object  to  the  proposals  of 
the  urban  authority  on  any  of  tiie  following  grounds : 
that  is  to  say,  (a)  that  an  alleged  street  or  part  of  a 
street  is  not  or  does  not  form  part  of  a  street  within  the 
meaning  of  this  Act ;  (&)  that  a  street  or  part  of  a  street 
is  (in  whole  or  in  part)  a  highway  repairable  by  the 
innaDiianHi  a»  large. 

Seot.  8  (1).  The  urban  authority  at  any  time  after  the 
expiration  of  the  said  month  may  apply  to  a  oourt  of 
summary  jurisdiction  to  appoint  a  time  for  determining 
the  matter  of  all  objections  made  as  in  this  Aot  men* 
t&ooed,  and  shall  publish  a  notice  of  the  time  and  plaoe 
H^pointed,  and  copies  of  such  notice  shall  be  served 
upon  the  objectors;  and  at  the  time  and  plaoe  so 
appointed  any  such  court  may  proceed  to  hear  and 
determine  the  matter  of  all  such  objections  in  the 
same  manner  as  nearly  as  may  be,  and  witii  the  same 
powers  and  subject  to  the  same  provisions  with  respect 
to  stating  a  case,  as  if  the  urbui  authority  were  pro- 
ceeding summarily  against  the  objectors  to  enforce  pay- 
ment of  a  sum  of  money  sunmiarily  recoverable.  The 
court  may  quash  in  whole  or  in  part  or  may  amend  the 
rsaolntion,  plans,  sections,  estimates,  and  provisional 
apportionments,  or  any  of  them,  on  the  application 
either  of  any  objector  or  of  the  urban  authority.  The 
oourt  may  also,  if  it  thinks  fit,  adjourn  the  hearing  and 
direot  any  further  notices  to  be  given.  (2)  No  objection 
which  could  be  made  under  this  Act  shall  be  otherwise 
made  or  allowed  in  any  court,  proceeding,  or  manner 


/.  B.  Maeoun  for  the  apx>6llant. — ^The  justioM 
ought  to  have  admitted  the  appellant's  evidence 
tendered  to  show  that  this  toml  was  a  highway 
repairable  by  the  inhabitants  at  large.  Bj  sect.  5 
a  street  means  a  street  as  defined  dy  the  Public 
Health  Acta,  "  and  not  being  a  highwt^  repair- 
ahle  hj  the  iiohabitants  at  large."  The  definition 
of  "  street  "  in  the  Public  Health  Acts  is  given 
in  sect.  4  of  the  Public  Health  Act  1875 ;  and, 
taking  the  definition  in  sect.  5  of  the  Act  of  1892, 
it  is  clear  that  this  evidence  was  admissible  under 
the  notice  of  objection  given.  If  this  footpath 
were  a  highway  repairable  by  the  inhabitants  at 
large,  then  it  would  not  come  within  the  defini- 
tion of  *'  street "  in  sect.  5,  and  would  therefore  not 
be  a  street  "  within  the  meaning  of  the  Act,'* 
so  that^  under  the  notice  of  objection  that  the 
street  did  not  form  part  of  a  street  within  the 
meaning  of  the  Act,  it  could  be  shown  that  the 
street  was  repairable  by  the  inhabitants  at  large, 
as  that  would  necessarily  show  that  it  was  not  a 
street  within  the  meaning  of  the  Act.  Here  the 
appellant  gave  his  notice  under  sub- sect,  (a)  of 
sect.  7.  If  he  had  given  his  notice  under  sub- 
sect.  (&),  he  clearly  would  have  been  entitled  to 
give  this  evidence ;  but  it  is  submitted  that  sub- 
sect,  (a)  includes  and  overlaps  sub-sect.  (&),  and 
therefore  an  objection  under  sub-sect,  (h)  that  the 


street  is  a  highway  repairable  by  the  inhabitants 
at  large  necessarily  can  be  brought  under  sub* 
sect.  (a).  The  justices  were  therofore  wrong  in 
refusing  to  admit  this  evidence.  Secondly,  the 
justices  had  power  to  adjourn,  and  to  order 
an  amended  notice  to  be  given.  Tliat  power  is 
given  in  express  terms  in  the  concluding  words  of 
sect.  8,  sub-sect.  1,  where  it  is  said  :  "The court 
may  also,  if  it  thinks  fit,  adjourn  the  hearing,  and 
direct  any  further  notices  to  be  given."  The 
justices  were- therefore  wrong  in  not  amending 
the  notice. 

Macmorrant  K.O.  (0.  A,  M,  Barlow  with  him) 
for  the  respondents. — [Lord  Altebstonb,  CJ.-^* 
Why  should  not  this  notice  be  amended  P]    There 
was  no  DOwer  to  amend  the  notice,  as  the  jurisdic* 
tion  of  tne  justices  to  deal  with  the  matter  only 
arises  on   the    notice   of    objection  which  the 
objector  has  given,  nor  is  there  any  power  given 
to  the  justices  to  adjourn  the  hearing  in  order 
that  a  fresh  notice  may  be  given  where  the  time 
for  giving  the  notice  under  sect.  7  has  expired.  If 
there  is  no  notice  ^ven  in  a  month,  there  is  na 
jurisdiction  in  the  justices  to  deal  with  a  case  of 
this  kind.     The   object  of   the  Legislature  in 
specifying  the  different  grounds  of  objection  iik 
sect,  y  was  to  give  the  local  authority  an  oppor- 
tunity of  knowing  and  bein^  prepared  to  meet 
the  particular  ground  of  objection  relied  upon. 
The  real  question,  however,  in  the  case  is  whether 
under  a  notice  of  objection    given  under  sub- 
sect,  (a),  the  objection  specified  in  sub- sect.  (&> 
can  be  given  in  evidence.    It  is  submitted  that  it 
cannot,  and  that  tiie  two  sub-sections  deal  witb 
totally  different  things.    Sub-sect,  (a)  is  intended 
to  deal  with  a  different  point  altogether  from  tibat 
which  is  intended  to  be  dealt  with  in  sub-sect.  (&). 
Sub-sect,  (a)  is  intended  to  deal  with  the  case 
where  the  objection  is  that  the  alleged  street  ia 
not  a  street  at  all : 

Reg,  V.  Reeordtr  of  8ht(ffisld,  50  L.  T.  Bep.  76 ;  s  c 
Wake  V.  Mayor,  ^c,  of  SJutfiOd,  12  <).  B.  Div.. 
142. 

But  if  the  objection  is  that  the  street  is  not  a 
highway  repairable  by  the  inhabitants  at  large, 
then  the  notice  ought  to  be  given  under  suo- 
sect.  (&),and  the  point  specifically  raised  under 
that  sub- section.  If  it  is  not  so  raised  under  sub- 
sect,  (ft),  the  justices  have  no  jurisdiction  to  eater- 
tain  it  ;  and,  as  it  was  not  so  raised  in  this  case,, 
the  justices  were  right  in  excluding  the  evidence* 

Lord  Altbbstons,  G.J. — ^I  really  cannot  under- 
stand why  this  view  of  the  matter  was  pressed 
against  the  admissibility  of  this  evidence.  With 
regard  to  the  power  to  amend  the  notice  of  objec- 
tion, I  do  not  want  to  decide  that  there  is  na 
power  to  amend  at  all.  If  it  becomes  necessary 
to  decide  that  question  we  m^  require  further 
argument,  but  I  must  say  that  I  do  not  at  present 
wish  ic  to  be  thought  that  magistrates  who  are 
hearing  these  objections  cannot,  in  a  proper  case 
and  subject  to  any  questions  they  may  raise  as  to 
costs,  adjourn  a  case  in  order  that  a  further 
notice  may  be  given.  I  do  not,  however,  wish  to 
decide  that  question.  In  my  opinion  this  evidence 
was  clearly  admissible,  even  upon  the  notice 
which  was  given.  The  section  allows  an  objector 
to  give  a  notice  "  that  an  alleged  street  or  part 
of  a  street  is  not  or  does  not  form  part  of  a  street 
within  the  meaning  of  this  Act  ;  or  ''tliat  a 
street  or  part  of  a  street  is  (in  whole  or  in  part)  a 
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Iii^hway  repairable  by  the  inhabitants  at  large.'* 
.  Now,  the  definition  of  "  street  **  is  eiven  in  sect.  5, 
and  it  wys  that  it  is  a  street  as  defined  by  the 
Public  Health  Acts  and  not  being  a  highway 
repairable  by  the  inhabitants  at  large.  Under 
that  definition,  as  my  brother  Kennedy  has 
pointed  out,  the  objector  may  fifjiTe  a  notice  of 
objection  nnder  sub-sect,  (a)  which  will  trayerse 
all  the  aUegations  of  fact  which  are  necessary  to 
prove  that  &e  alleged  street  is  a  street  within  the 
meaning  of  the  Public  Health  Acts,  and  that  it  is 
not  a  highway  repairable  by  the  inhabitants  at 
large.  It  maj  very  likely  he  that  the  effect  of 
that  is  to  bnne  a  good  many  more  things  into 
issue.  Why  it  snoidd  be  said,  under  that,  that  a 
person  may  not  give  eyideoce  of  that  which  would 
prevent  the  str^  from  comins  within  the  defini- 
~tion  of  street  as  defined  by  Uiis  Act,  I  cannot 
^inderstand.  I  think  it  is  quite  possible,  as  has 
))een  pointed  out,  that  if  an  objector  wanted  to 
raise  that  one  siarict  point  alone,  he  could  raise  it 
under  sub- sect.  (6).  In  my  opinion  the  two  sub- 
sectionB  do  overlap  to  this  extent,  that  under  this 
sub-sect,  (a)  it  may  be  a  gpnound  for  saving  not 
only  that  a  street  is  not  a  street  within  tue  mean- 
ing of  this  Act,  but  also  that  it  does  not  fulfil 
ihe  condition  of  not  being  a  hiehway  repairable 
"by  the  inhabitants  at  large.  Therefore,  without 
-deciding  the  question  whether  or  not,  in  a  case 
where  toe  terms  of  the  notice  did  not  allow  the 
jMrson  objecting  to  raise  the  question  at  all,  the 
justices  could  have  allowed  him  to  amend  his 
notice  and  adjourn  the  case,  I  think  in  this  case 
they  ought  to  have  received  the  evidence.  The 
-case  must  therefore  go  back  in  order  that  they 
may  receive  the  evidence,  and  if  any  point  of  law 
•does  arise  they  will  be  able  to  bring  it  before  us. 
I  ou^ht  to  add  that  the  ground  upon  which  the 
magistrates  decided  that  they  could  not  allow 
amendment — ^namely,  that  in  view  of  sect.  8,  sub- 
sect.  2,  of  the  Act  they  had  no  power  to  amend 
the  notice  of  objection— was  obviously  not  the 
right  ground.  In  my  opinion  that  provision 
that  no  objection  which  comd  be  made  under  that 
Act  should  be  otherwise  made  or  allowed  in  any 
court,  proceeding,  or  manner  whatsoever,  applies 
to  nroceedings  in  other  courts  and  not  to  pro- 
oeedings  in  that  court. 

Lawbancb,  J.— I  agree. 

Kbnnsdt,  J.— I  agree. 

Appeal  odlawed.     Case  remitted  to  the  jus- 
iiees  with  a  direction  to  receive  the  evidence. 

Solicitors  for  the  appellant,  Lovell,  Son,  and 
Fitfield,  for  E.  B.  WilUH,  BexhiU-on-Sea. 

Solicitor  for  the  respondents,  F.  O,  Langham, 
Hastings. 


Wednesday,  Dec.  9, 1903. 

(Before  Lord  ALyEBSTONE,  G.  J.,  Lawbange  and 

Kennedy,  JJ.) 

NOKES    AND    ANOTHEB    (apps.)    V.    ISLINGTON 

BoBOUGH  Council  (resps.).  (a) 

JIfetropolis — By-law — Beasonahlenees-^No  provi' 
sum  as  to  notice^Insufficient  water-closet  accom- 
modation— Public  Health  (London)  Act  1891 
(54  &  55  Viet.  c.  76),  «.  39  (1). 

By  by-law  26  m-ade  by  the  London  County  Council 

(a)  B«ported  by  W.  db  B.  Hxrbbbt,  Esq.,  Bftrrtater-at-Law. 


pursiMint  to  sect.  39  (1)  of  the  Public  Healtk 
(London)  Act  1891  it  was  provided  that :  **  The 
landlord  or  owner  of  any  lodging-house  $haU 
provide  and  maintain  in  connection  with  such 
house  waJter-ctoset,  earth-closet,  or  privy  ctecommO' 
dation  in  the  proportion  of  not  less  than  one  water- 
closet,  earth-doset,  or  privy  for  every  twehe 
persons.'* 

The  by-laws  further  provided  a  penalty  upon  anji 
breach  thereof. 

There  was  no  provision  as  to  notice  to  the  landlord 
or  owner. 

Held,  that  the  by-law  was  bad  on  the  ground  that 
it  was  not  recisonable. 

Case  ^tited  on  a  complaint  preferred  by  a 
sanitary  inspector  on  behalf  of  the  respondents 
Against  the  appellants  for  that  they,  b^ng  the 
owners,  as  defined  by  the  by-laws  of  the  Ixmdon 
County  Council  made  under  sect.  39  (I)  of  the 
Public  Health  (London)  Act  1891,  of  aoertam 
lodging-house,  did  not  from  the  3rd  March  to 
the  20th  April  1903  pravide  and  maintain  suffi- 
cient water-closet  accommodation,  contrary  to  the 
provisions  of  the  by-laws  and  the  Act. 

At  the  hearing  of  the  complaint  it  was  proved 
that  the  appellants  were  agents  for  letting  and 
coUecting  and  in  fact  collected  the  rent  of  the 
premises  in  question  during  the  period  mentioned 
in  the  complaint,  and  during  such  period  the 
house  contained  nine  rooms  and  one  water-cloeet 
only  and  no  earth-closet  or  privy. 

In  July  1902  the  house  was  let  out  in  tenements 
to  memfaiers  of  more  than  one  family,  and  the 
appellants  collected  the  rents  of  the  several  tene- 
ments from  the  tenants  thereof. 

In  Sept.  1902  the  whole  of  the  tenants  of  the 
house  were  ejected  by  the  appellants.  From 
Sept.  1902  to  Jan.  1903  the  house  was  unoccupied. 

In  Jan.  1903  the  whole  of  the  house  was  let  to 
one  tenant,  C.  dates,  at  the  rent  (which  was  a  rack 
rent)  of  36Z.  per  annual*  payable  32.  per  month  in 
advance. 

On  the  5th  Jan.  1903  three  rooms  only  in  the 
house  were  occupied  by  six  people 

On  the  3rd  March  1903  the  whole  of  the  rooms 
in  the  house  were  occupied,  and  continued  to  be 
occupied  till  the  20th  April  1903,  by  sixteen  people, 
who  constituted  four  separate  f aznilies. 

The  rooms  in  the  houses  not  required  by  G. 
Grates  for  his  own  occupation  were  let  by  him  to 
lodgers,  from  whom  he  received  rent  on  his  own 
account. 

On  the  11th  March  1903  an  intimation  that 
the  closet  accommodation  was  insuffident  was 
left  on  the  premises  and  also  at  the  appellants' 
office. 

On  the  25th  March  1903  a  letter  was  sent  to 
the  appellants  calling  attention  to  the  matter,  to 
whicb  the  appellanto  replied,  saying  that  th^ 
were  not  the  '*  landlords. 

The  appellants  on  the  26th  March  1903  sent  to 
the  tenant  of  the  house  a  letter  advising  him  to 
reduce  the  number  of  tenants  to  avoid  being  sum- 
moned for  not  having  sufficient  closet  accom- 
modation. 

It  was  objected  on  the  part  of  the  appellants 
(a)  that  the  by-law  No.  26  of  the  London  County 
Council  made  under  sect.  39  (1)  of  the  Public 
Health  (London)  Act  1891,  so  far  as  it  required 
the  landlord  or  owner  of  any  lodging-house  to 
provide  and  maintain  in  connection  with  such 
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bouse  water-oloaet  aooommodation  in  the  propor- 
tion of  one  waier-oloset  for  every  twelve  persons, 
was  uUra  vires  and  ille^l,  and  that  the  ma^trate 
had  therefore  no  jurisdiction  to  deal  with  the 
complaint;  and,  farther,  (6)  that,  before  any 
offanoe  could  be  committed  affainst  the  by-laws 
if  Talid,  a  notice  from  the  sanitary  authority  was 
neoessary ;  and  also  (c)  that  the  by-law,  if  valid, 
did  not  apply  to  the  appeUants,  as  they  were  not 
tiie  owners  ot  the  premises  within  the  meaning  of 
the  by-laws. 

The   maf^trate  overruled   the  objection  and 
convicted  the  appellants. 

In  the  by-laws  in  question  it  was  provided  by 
Ko.  26  : 

The  ooonpier   of  any   premises   shall    oanae   every 

water-eloset  to  sooh  premises  to  be  thoroughly  oleaoeed 

from  tim«  to  time  m  often  as  may  be  neoeseary  for  the 

porpoee  of  keeping  saoh  water-(doeet  in  deanly  oondi- 

tion.    The  ocoapier  of  aaj  premises  shall  once  at  least 

b  every    week    oanse  every    earth-oloeet»  piivy,  and 

leoeptaole  for  dung  belonging  to  snoh  premiaea  to  be 

emptied  and  thorooghly  cleanaed.    The  oocnpier  of  any 

prenuaes  shall  at  least  onoe  in  every  three  months  oanse 

evary  eesspool  belonging  to  snoh  premises  to  be  emptied 

and  thoronglily  oleansed.    PtoTided  that  where  two  or 

BMte  lodgers  in  a  lodging-bonse  are  entitled  to  thense  in 

eommon  of  any  water-dloset,  earth-dloeet,  privy,  oess- 

pool,    or    reoeptaole     for     dang    the   landlord   shall 

oanse    saoh    water-closet,    earth-oloset,    priyy,    oesa- 

pool,  or  reoeptaola  for  dnng  to  be  oleansed  and  emptied 

ss  aforesaid.    The  landlord  or  owner  of  any  lodging- 

hooae  shall  provide  and  maintain    in  oonneotion  witiii 

aaoh  hooae  water-oloset,  earth-oloset,  or  privy   aooom- 

aM>dation  in  the  proportion  of  not  less  that  one  water- 

eloeet,  eaurth-oloset,  or  priyy  fur  every  twelve  persons. 

¥or  the  pnzpoaes  of   this  by-law  "a  lodging-house" 

means  a  house  or  part  of  a  hoinse  whioh  is  l^in  lodgings 

or  ooonpied  by  members  of    more  than  one  family. 

**  Landlord,"  in  relation  to  a  house  or  part  of  a  house 

whioh  ia  letin  lodgings  or  ooonpied  by  members  of  more 

thsa  one  family,  means  the  person  (whatever  may  be  the 

natore  or  extent  of  his  interest)  by  whom  or  on  whose 

hefaalf  sooh  house  or  part  of  a  house  is  let  in  lodgings  or 

for  ooonpation  by  members  of  more  than  one  f ami^,  or 

who  for  the  time  being  receives  or  is  entitled  to  receive 

the  profits  ariaing  from   auoh  letting.     **  Lodger,"  in 

reUtion  to  a  honae  or  part  of  a  houae  whioh  ia  let  in 

kdgxngs   or  ooonpied  by  members  of  more  than  one 

fiuDily,  means  a  person  to  whom  any  room  or  rooma  in 

snoh  houae  or  part  of  a  honae  may  be  let  as  a  lodging 

or  for  hia  use  or  occupation.     Nothing  in  this  by-law 

shall  extend  to  any  common  lodging-house. 

Under  these  by-laws  a  penalty  was  provided 
npon  breach,  but  they  contained  no  provision  as 
bo  notice  to  the  landlord  or  owner. 

WaoMn  {Knight  with  him)  for  the  appellants. 
—This  by-law  purports  to  be  made  under  sect.  39 
d  the  Public  Health  (London)  Act  1891,  but  it  is 
lot  one  relating  to  water-closets,  &c.,  as  men- 
ioned  in  the  ee^on,  bat  with  regard  to  lodging- 
MNiees.  The  present  by-law  is  unreasonable  and 
epn^^nant  to  the  statute,  for  it  does  not  require 
Motioe  to  be  given,  and  sect.  37  of  the  Act  of 
891  requires  a  notice.  It  is  therefore  uUra  vires 
nd  Toid.  It  is  also  repugnant  to  the  common 
%w,  becanae  by  its  provisions  the  sanitary  autho- 
itj  has  power  to  compel  a  person  who  has  no 
ower  to  act  to  commit  a  tort. 

CourlAope-JIftinroe  for  the  respondents. — ^The 
y.Jaw  is  valid  and  reasonable  even  although 
otioe  ia  not  required.    Notice  is  only  required  to 


be  given  under  sect.  37  of  the  Public  Health 
(London)  Act  1891.    He  referred  to 

Salt  ▼.  Seott  Hall,  ante^  p.  206 ;   88  L.  T.  Bep. 
868 ;  (1908)  2  E.  B.  245. 

Lord  Alvbbstonb,  G.J. — ^I  think  the  objection 
taken  to  this  by-law  by  Mr.  Woodfin  in  the  way 
he  has  stated  it  is  a  good  objection.  In  reply  lie 
summarised  his  argument  very  concisely  and 
neatly  hj  stating  uiat  it  was  objected  before- 
the  magistrate  tmit  the  by-law  was  unreasonabla- 
because  in  the  analogous  circumstances  under 
sect.  37  it  is  contemplated  that  the  sanitary  autho- 
rity shall  give  a  specific  notice ;  that  this  by-law- 
contemplates  none;  and  therefore  the  by-law  is 
unreasonable.  I  think  in  substance  that  is  a 
0ood  objection.  I  have  no  doubt  whatever  as  to 
the  power  of  the  county  council  to  make  theee 
by-laws.  I  think  the  point  taken  by  Mr.  Woodfin 
originally — ^that  this  must  be  regarded  as  a  lodging- 
house  notice,  and  that,  inasmuch  as  lodging-house 
water-doeet  aooommodation  is  not  governed  by 
sect.  94,  this  lodging-house  by-law  for  providing^ 
water-closets  is  bad — ^is  not  a  good  point.  I 
agree  with  Mr.  Gourthope-Munroe's  argument  that 
8^.  39  is  a  re-enactment  with  some  amendment 
of  the  old  provision  which  now  puts  upon  the 
county  council  the  duty  which  was  previously  put 
upon  certain  other  local  authorities.  I  wink, 
therefore,  that  under  sect.  39  this  is  quite  within 
that  section.  That  these  sanitary  powers  ought 
to  be  construed  liberally,  we  have  often  pointed 
out.  It  is  competent  to  the  county  council  to 
make  an  order  in  connection  with  the  water- 
cloeet  by-laws  that  there  shall  be  what  they  think 
at  any  rate  a  right  and  proper  minimum  oi  water- 
closet  accomnuKUiition  in  respect  of  any  tenement 
or  any  class  of  tenement,  but  that  does  not  decide 
the  question  for  reasons  which  I  think  will  appear 
to  be  obviouB.  Sub-sect.  3  of  sect.  39  imposes 
the  duty  upon  the  sanitary  authority  of  observing 
and  enforcing  the  by-laws  under  this  section. 
The  by-laws  themselves  contemplate  that  any 
person  who  offends  against  one  of  the  by-laws 
shall  be  liable  for  every  such  offence  to  a  penalty 
of  5Z.  This  case  illustrates  the  importance  of 
there  being  some  notice  given  to  the  person  com- 
plained of.  Nokes  and  Nokes  ooUected  &he  rent 
which  Gates  paid,  and  I  agree  with  the  argument 
of  Mr.  Gourthope-Munroe  that,  having  regard  to 
sect.  141,  they  ought  to  be  treated  as  standing  in 
the  position  of  their  clients.  There  is  no  doubt 
about  that.  On  the  other  hand,  Oates  is  the 
responsible  person  for  allowing  more  than  the 
twelve  persons  to  be  in  the  house  with  one  water- 
closet.  Therefore  it  is  a  case  in  which  injustice  may 
be  done  if  proceedings  aretakenagainst  people  who 
may  have  partiy  parted  or  wholly  parted  with  the 
control  01  their  premises,  unless  some  notice  is 
given  to  them  oefore  proceedings  are  taken, 
because  they  may  attempt  to  put  pressure  on  their 
tenants  to  reduce  the  number  of  such  tenants, 
as  was  done  here.  But  why  I  think  the  by-law, 
which  does  not  contemplate  any  notice  being  given 
to  the  landlord  or  owner  before  he  is  proceeded 
against  for  a  penalty,  is  bad  is  because  I 
find — ^the  sanitary  anthority  being  the  persona 
who  are  to  say  what  is  the  minimum  number  of 
water-oloeets  which  according  to  the  circum- 
stances are  to  be  required,  and  the  sanitary 
authority  being  the  persons  who  have  power 
with  regard  to  any  house,  whether  built  before  or 
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after  the  oommenoement  of  the  Aot,  to  say  what 
is  a  sufficient  water-closet  acoomiiiodation  for  a 
given  number  of  people,  and  who  have  to  ^ve  a 
statntory  notice  calling  upon  the  landlord  or 
owner  to  proyide  that  the  terms  of  sect.  37 
ehall  be  carried  out,  and  that  if  not  he  shall  be 
liable  to  a  penalty  of  61. — sect.  37  contem- 
plates that  the  anthority  shall  give  notice  to 
the  landlord  or  owner  Wore  proceedings  are 
iiaken.  I  think,  therefore,  this  objection  to  a  bj- 
law  which  imposes  a  penalty  for  toe  breach  of  it, 
especially  when  you  remember  it  is  intended  to 
be  pnt  in  force  against  people  who  are  not  in  fact 
owners,  but  are  put  in  the  position  of  owners,  is 
a  good  one,  and  that  there  should  be  the  same 
kind  of  notice  given  to  them  before  proceedings 
are  taken  as  is  contemplated  by  sect.  37.  I 
think,  therefore,  this  by-law,  which  provides  that 
proceedings  may  be  taken  and  that  the  land- 
lord shall  provide  closet  accommodation,  and  does 
not  make  provision  for  a  notice  to  be  given  before 
proceedings  are  taken,  is  not  a  reasonable  by-law. 

Lawbancb,  J. — ^I  agree. 

Kennedy,  J.  concur«^.         ^^^  ^^^ 

Solicitors :  A.  D.  Levi  f  A,  M,  BramaU, 


Wednesday,  Dec.  9,  1903. 

(Before  Lord  Alyebstonb,  C.J.,  Ljlwbance 
and  Kennedy,  JJ.) 

McNa.ib  (app.)  V,  Bakeb  (resp.).  (a) 

Metropolis — Smohe  —  Chimney  of  club — Smoke 
from  coohina  ranges  and  heating  apparatus-^ 
**  Privaie  dioeUing'house  "  •»  Public  Health 
{London)  Act  1891  (54  &  55  Vict.  c.  76), 
s,  24  (b). 

The  chimney  of  a  club  of  750  msmbers,  such  club 
containing  the  usual  club  accommodation, 
emitting  sm^ke  from  the  cooking  ranges  and  the 
furnaces  of  a  vertical  boiler  used  for  heating  the 
premises,  is  not  the  chimney  of  a  **  private 
dvMing-house*^  unthin  the  exception  contained 
in  sect.  24  (6)  of  the  Public  Health  {London) 
Act  1891. 

Case  stated  on  a  complaint  preferred  by  the 
appellant  against  the  respondent  for  making 
default  in  complying  with  the  requisitions  of  a 
notice  requiring  him  to  abate  a  nuisance  arising 
from  black  smoke  having  been  allowed  to  issue 
irom  a  furnace  chimney,  and  to  prevent  a  recur- 
rence of  the  same. 

The  appellant  was  a  sanitary  inspector  of  the 
'City  of  W  estminster. 

The  respondent  was  the  secretary  of  the  St. 
James*  Club,  situate  at  No.  106,  Piccadilly,  within 
the  city  of  Westminster,  and  represented  the  club. 

In  consequence  of  information  received  by  the 
appellant  of  the  issue  of  black  smoke  from  the 
premises  of  the  club,  the  premises  were  watched 
by  the  appellant  in  October.'  Quantities  of  black 
smoke  were  in  that  month,  and  also  in  the 
months  of  November  and  December,  observed  to 
issue  from  the  premises. 

On  the  Ist  Oct.  an  intimation  notice  was  served 
by  the  appellant  on  the  club. 

The  issue  of  black  smoke  did  not  abate,  and  on 
the  31  st  Oct.  a  statutory  notice  was  duly  served 

(a)  Reported  by  W.  Ofl  B.  HBaBBRT,  Esq.,  BarriBter-at-Law. 


on  the  dub,  but  the  issue  of  black  smoke  cob- 
tinned. 

The  club  is  managed  by  a  committee,  andbai 
occupied  the  premises  for  thiriy  or  forty  years 

fast.  Previously  the  premises  were  used  as  tb 
'rench  Embassy.  The  club  consists  of  750 
members,  and  its  premises  comprise  the  ordinary 
accommodation  of  a  West-end  club.  There  aie 
two  dining-rooms  for  the  general  use  of  membert, 
and  there  are  also  private  dining-rooms  whidi 
may  be  engaged  by  members  without  extra  pay- 
ment for  special  occasions.  There  are  five  oed- 
rooms  for  the  use  of  members,  four  of  which 
may  be  hired  by  members  respectively  for  a  week 
onJy  at  one  time,  and  one  of  which  may  at  tlie 
discretion  of  the  committee  be  hired  by  a  member 
for  three,  six,  nine,  or  twelve  months  at  one  time 
respectively.  The  use  of  the  bedrooms  is  in  these 
and  other  respects  subject  to  the  rules  of  the  dnb 
and  the  regulations  of  the  committee  thereunder. 
There  are  eight  other  bedrooms  for  the  use  of  the 
staff  of  the  club.  The  club  is  open  during  par- 
ticular hours  according  to  the  rules.  The  kxmL  is 
bought  by  the  committee  and  sold  to  members. 

In  the  basement  of  the  premises  there  are 
several  covered-in  cooking  ranges,  a  large  roastins 
grate,  and  a  vertical  boiler  wiUi  f  umaoe  attache! 
The  smoke  from  these  various  arrangements  dis- 
charges into  one  flue,  which  is  the  chimney  com- 
plained of  herein.  The  principal  part  of  the 
smoke  emitted  from  the  nue,  originated  in  the 
furnace  and  boiler.  The  f umaoe  and  boiler  were 
used  for  the  purpose  of  heating  the  premises. 

On  the  hearing  of  the  summons  it  was  sub- 
mitted by  the  respondent  that  the  chimney  was 
the  chimney  of  a  "  private  dwelling-house  "  within 
sect  24  (6)  and  was  therefore  not  liable  to  be 
dealt  with  under  the  provisions  of  the  PaUie 
Health  (London)  Act  1891. 

The  appellant  by  his  counsel  contended  that 
the  words  "private  dwelling-house"  meant  a 
family  residence  or  home,  and  that  the  oae  of  the 
premises  excluded  them  from  the  exemption  q£ 
the  Bcction,  and  that  as  the  chimney  sent  foHli 
black  smoke  in  such  quantity  as  to  be  a 
nuisance  it  was  liable  to  be  dealt  with  under  the 
Act. 

The  magistrate  found  as  a  fact  t^t  the  respon- 
dent did  not  abate  the  nuisance  or  do  what  was 
necessary  to  prevent  the  recurrence  of  the  same 
or  otherwise  comply  with  the  statutory  notuss. 
He  further  found  as  a  fact  that  the  chimney  of 
the  club  sent  forth  black  smoke  in  such  quantitf 
as  to  be  a  nuisance.  But  he  held,  on  the  coastruo- 
tion  of  the  section  of  the  Act,  that  the  chimney 
was  the  chimney  of  a  private  dwelling-house,  and 
that  the  premises  as  used  by  the  club  were  a 
private  dwelling-house  within  the  meaning  of  the 
section,  and  he  dismissed  the  summons. 

The  question  upon  which  the  opinion  of  the 
court  was  desired  was  whether,  upon  the  facte  set 
out,  the  chimney  was  the  chimney  of  a  private 
dwelling-house,  and  whether  the  premiaes  of  the 
St.  James'  Club,  as  used  by  the  cluo,  were  a  priTan 
dwelling-house  within  sect.  24  (&)  of  the  JPnUiQ 
Health  (London)  Act  1891. 

Mdcvnoi^an,  E.G.  (/.  Hurst  with  him)  for  the 
appellant. — The  magistrate  was  wrong  in  holdiiki 
that  this  chimney  was  "  the  chimney  of  a  privsAi 
dwelling-house,*'  and  so  was  within  the  exo^tioi 
contained  in  sect.  24  (b)  of  the  Public  Healtl 
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{London)  Act  1891.  In  German  y.  Chapman  (37 
L  T.  Bep.  685 ;  7  Gh.  Div.  271)  a  building  for  the 
^ncation  and  lodsing  of  100  ffirls  in  connection 
wi^  a  charitable  insiitation  supported  by 
yolnntary  contributions  was  held  to  oe  a  breacn 
Off  a  ooyenant  to  use  any  house  or  building 
erected  upon  certain  land  "for  a  priyate 
dwelling-house  only,"  and  in  Hob$on  y.  Tulloch 
(78  L.  T.  Bep.  224 ;  (1898)  1  Oh.  424)  usin^  a 
house  as  a  boarding-house  for  scholars  attending 
a  school  in  the  neighbourhood  kept  by  the  owner 
of  tiie  house  was  held  to  bd  a  breach  of  a  coye- 
nant  not  to  use  the  house  "for  any  other  purpose 
than  a  priyate  residence.'"  Again,  where  a 
landlord  entered  into  an  agreement  to  let  a  resi- 
dential flat  to  a  tenant  under  conditions  and 
regulations  which  clearly  showed  that  the  building 
in  which  the  flat  was  situated  was  intended  to 
be  used  for  residential  flats  oidy,  he  was  restrained 
in  Hudson  y.  Crijpps  (73  L.  T.  Bep.  741 ;  (1896) 
1  Oh.  265)  from  turning  a  large  piurt  of  the  build- 
ing into  a  club.    He  referred  to 

Queen  Anne  BeeidenUal  Maneions  and  Hotel  Com* 
pany  y.  Mayor  of  Weetminetert  46  SoL  Jo.  70. 

Boydell  Hatighton  for  the  respondent. — This 
dub  was  a  priyate  dwelling-house  within  the 
meaning  of  the  section,  and  was  not  used  in  any 
eense  for  the  nurpose  of  trade.  The  cases  quoted 
are  quite  dinerent  from  the  present  one,  and, 
when  one  looks  at  sect.  24  (a),  the  magistrate 
arriyed  at  a  correct  finding  of  fact  so  far  as 
aeot.  24  (6)  is  concerned. 

Lord  ALysBSTONB,  0.  J. — Mr.  Boydell  Houff  hton 
has  argued  this  case  in  the  only  way  it  could  be 
argued,  supporting  the  yiew  that  the  magistrate 
has  taken  a  correct  yiew  of  the  section.  The 
magistrate  has  not  found  a  finding  of  fact  bind- 
ing on  us,  but  has  held,  on  the  construction  of 
the  Act,  that  the  chimney  was  a  chimney  of  a 
priyate  dwelling-house.  He  has  found  that  this 
bmlding  was  used  for  the  residence  of  some  750 
memb^s,  and  that  there  was  cooking  going  on 
for  them  when  they  came  in,  and  that  the  warm- 
ing of  the  whole  club  was  done  by  tke  furnace, 
and  that»  in  additioc  to  the  bedrooms  for  members 
which  could  be  let  out,  there  were  the  bedrooms 
for  the  senranta.  We  haye  got  to  say  whether 
this  is  a  chimney  of  a  priyate  dwelling-house  or 
not.  Qmte  apart  from  the  authorities,  and  the 
authorities  Mr.  Macmorran  has  cited  are  all  in 
fayour  of  his  yiew,  to  my  mind  it  is  quite  impos- 
nble  to  come  to  the  conclusion  as  a  matter  of  law 
that  a  diimney  such  as  this  is  described  to  be 
is  the  chimney  of  a  priyate  dwelling-house.  I  am 
not  dealing  with  the  orisinal  construction  of  the 
bnildi^,  nor  how  it  mi^t  be  used,  but  as  it  is 
to-day.  After  enumerating  a  number  of  fur- 
naoes  and  fireplaces  that  come  within  the  Act, 
the  section  sa^s,  "  Any  chimney  sending  forth 
black  smoke  m  such  oaantity  (not  being  the 
-chimney  of  a  priyate  dweUing-house)  as  to  be  a 
ntdsanoe."  Li  my  opinion  it  cannot  be  contended 
that,  looking  at  the  fair  construction  of  ih»t 
.section,  this  is  the  chimney  of  a  priyate  dwelling- 
honae,  and  I  think  the  magistrate  ought  to  haye 
-^xmyioted. 


Lawbakcb,  J.— I  agree. 
Keknsdt,  J.— 1  agree. 


Appeal  aUowed, 


Solidtors:  AUen  and  Ban;  Norton,  Bote,  and 
Norton, 

Mao.  Cab.— Tol.  XXI. 


Dec,  7  and  8, 1903. 

(Before  Lord  AxyBBSTONB,  0. J.,  Lawbanob  and 

Kbknedt,  JJ.) 

Bbed  (app.)  V,  GoLDBWOBTHY  (lesp.).  (a) 

Shipping — Pilotage — Port  of  Bristol — Compulsory 
puot^Vessel  bound  from  Newport  to  BristoJr^ 
vessel  in  Newport  pilotage  district,  hut  within 
port  of  Bristol^'Necessity  of  Bristol  pilots 
Bristol  Wharfage  Act  1807  (47  Geo,  3,  sees,  2, 
c.  xmxiiu),  s,  9 — Bristol  Channel  Pilotage  Act 
1861  (24  &  25  Vict  c.  ccxxxvi.\  ss.  4,  29— 
Pilotage  Order  Confirmation  {No.  1)  Act  1891 
(54  k  55  Vict,  c.  cla.),  schedule,  s,  3. 

By  the  Bristol  Wharfage  Act  1807  it  was  prO' 
vided  in  sect,  9  that  all  vessels  navigating  or 
passing  up,  down,  or  upon  the  Bristol  Channel 
to  the  eastward  of  Lundy  Island,  except  coast- 
ing  vessels  and  Irish  traders,  should  he  piloted 
and  navigated  hy  pilots  licensed  hy  the  Bristol 
Corporation, 

By  tne  Bristol  Channel  Pilotage  Act  1861  it  was 
provided  in  sect,  4  that  so  much  of  the  9th 
section  of  the  Bristol  Wharfage  Act  1807  as 
related  to  vessels  navigating  or  passing  up  or 
down  the  Bristol  Channel,  hound  to  or  from 
either  of  the  ports  of  Cardiff,  Newport,  or 
Gloucester  should  he  repealed,  and  &|^  the  same 
Act  pilotage  hoards  and  pilotaqe  districts^— 
which  in  some  cases  overlapped  the  port  of 
Bristol— were  created  for  the  ports  of  Cardiff, 
Newport,  and  Gloucester,  and  power  was  given 
to  these  hoards  to  license  pilots  for  their  districts. 

By  the  Pilotage  Order  Confirmalion  {No.  1)  Act 
1891  it  was  provided  that,  notwithstanding  any» 
thing  contained  in  the  Bristol  Wharfage  Act 
1807,  a  vessel  navigating  or  pcMsing  up  or  down 
the  Bristol  Channel  to  or  from  the  port  of  Bristol 
should  he  exempted  from  aU  ooligation  to  he 
piloted  by  pilots  Ueensed  6y  the  Bristol  Cor- 
poration,  except  when  within  the  limits  of  thai 
]^ort,  which  were  therein  darned, 

Ueld,  that  the  Act  of  1861  was  not  intended  to 
deal  with  and  did  not  deal  wiih  or  include 
vessels  aoing  to  or  from  the  port  of  Bristol^ 
although  sv^sh  vessels  were  hound  from  or  to  one 
of  the  ports  of  Cardiff,  Newport,  or  Gloucester^ 
and  tfiat  therefore  in  the  case  of  a  vessel  which 
is  not  exempifrom  compulsory  pilotage  in  the 
port  of  Bristol  there  is  stiU  the  Migatum  under 
the  Bristol  Wharfage  Act  1807  to  have  a  eomfuU 
sory  pilot  licensed  Di^  the  corporation  of  BrtstoV 
whin  the  vessel,  houvid  to  the  port  of  Bristol,  gets 
within  the  limits  of  thai  port,  although  the  vessel 
may  he  hound  from  Cardiff,  Newport,  or 
Gloucester,  and  may  still  he  within  one  of  those 
three  jpHotage  districts  which  overlaps  the  port 
of  Bristol,  Consequently,  when  a  vessel  on  her 
voyage  puts  into  Newport,  and  then  proceeds 
from  Newport  with  a  Newport  pilot  on  hoard 
to  the  port  of  Bristol,  as  soon  cm  the  vessel  gets 
within  tlie  limits  of  the  fort  of  Bristol  the 
Newport  pUot  is  hound  to  gjwe  up  the  charge  of 
the  veesA  to  a  Bristol  puot  demanding  sum 
charge,  aUhough  the  veseel  is  stiU  wtthin  the 
Newport  pilotage  district,  and  within  the  district 
for  which  the  Newport  pilot  is  licensed, 

Oabb  stated  by  justices  of  the  peace  in  and  for 
the  dty  of  Bristol. 
At  a  petty  sessions  held  in  the  dty  of  Bristol 

(a)  Bepoited  by  W.  W.  Oeb,  Esq.,  BMrri»ter-ftt-I*w. 
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on  the  31st  Jan.  1903  an  information  was  pre- 
ferred by  John  Beed  (the  appellant)  andei*  the 
statute  47  Greo.  3,  sess.  2,  c.  xzziii.,  s.  9,  against 
Henry  Qoldsworthj  (the  respondent),  for  that  the 
respondent  on  the  29th  Jan.  1903,  within  the 
limits  of  the  port  of  Bristol,  nnlawf  ally  continued 
in  charge  of  a  certain  steamship  or  vessel,  called 
the  Beacon  Orange,  not  exempted  from  compul- 
Boi^  pilotage  navig^ating  within  the  port  of 
Bristol,  after  a  pilot  licensed  by  the  Lord  Mayor, 
lEudermen,  and  burgesses  of  the  city  of  Bristol, — 
namely,  the  appellant — had  offered  to  take  charge 
of  the  steamship  or  yessel,  contrary  to  the  form 
of  the  statute  in  that  case  ma()e  and  provided. 

The  information  was  heard  and  determined  by 
the  justices  on  the  19th  Feb.  1903,  when  they 
dismissed  the  same. 

By  an  Act  of  Parliament  47  Geo.  3,  sess.  2, 
c.  xTziii.  (the  Bristol  Wharfaee  Act  1807),  being 
an  Act  for  (amongst  other  things)  "the  better 
regiilation  of  pilots  and  pUota^  of  vessels  navi- 
gating the  Bristol  Channel,"  it  was  provided  as 
follows : 

Seot.  9.  And  be  it  further  enacted  that,  from  and 
after  the  first  day  of  October  next  after  the  passing  of 
this  Act,  all  vessels  sailing,  navigating,  or  passing  ap, 
down,  or  upon  the  Bristol  Channel  to  the  eastvnod  of 
Lnndy  Island,  except  coasting  vesselB  and  Irish  traders, 
shall  be  oondnoted,  piloted,  and  navigated  by  pilots  daly 
anthorieed  and  licensed  by  the  mayor,  bargesses,  and 
commonalty  of  the  said  city  of  Bristol,  by  warrant 
under  their  corporate  seal ;  and  that  the  master,  owner, 
or  owners  of  every  ship  or  vessel  which  shall  be  navigated 
in  the  limits  aforesaid,  without  a  pilot  licensed  as 
aforesaid,  shall  forfeit  doable  the  sum  which  would 
have  been  demandable  for  the  pilotage  of  saoh  ship  or 
vessel,  together  with  five  pounds  for  every  fifty  tons 
burthen  of  such  ship  or  vessel. 

Sect.  11.  And  be  it  further  enacted,  that  no  person 
shall  take  charge  of  any  vessel  or  in  any  manner  act  as 
a  pilot,  or  receive  any  compensation  for  acting  as  a 
pilot  within  the  limits  aforesaid,  unless  authorised  by 
licence  under  the  seal  of  the  said  mayor,  burgesses,  and 
commonalty  (which  licence  it  is  hereby  declared  shall 
express  the  name  of  the  pilot  so  acting  and  the  district 
aforesaid) ;  and  no  such  pilot  shall  act  without  having 
his  licence  at  the  time  of  his  so  acting  in  his  personal 
custody,  ready  to  be  produced,  which  shall  actually  be 
produced  to  any  person  who  shall  lawfully  require  to 
see  the  same,  or  shall  act  in  the  British  seas  out  of  the 
limits  expressed  in  his  licence,  on  pain  of  forfeiting  a 
sum  not  exceeding  ten  pounds,  for  the  fiist  offence,  and 
for  any  second  or  subsequent  offence  any  sum  not 
exceeding  twenty  pounds. 

Seot.  14.  Provided  always,  and  be  it  further  enacted, 
that  it  shall  be  lawful  for  any  licensed  pilot  to  supersede 
any  person  not  licensed  as  a  pilot  in  charge  of  any  ship 
or  vessel  within  the  limits  aforesaid  ;  and  every  master 
who  shall  within  the  limits  aforesaid  continue  any 
person  not  licensed  as  hereinbefore  mentioned  after  any 
pilot  licensed  as  aforesaid  to  act  within  the  said  limits 
shall  have  offered  to  take  charge  of  such  ship  or 
vessel,  and  every  person  assuming  or  continuing  in  the 
charge  or  conduct  of  any  nhip  or  vessel  within  the  limits 
aforesaid,  without  being  duly  licensed  as  hereinbefore 
mentioned,  after  any  other  pilot  licensed  as  aforesaid 
shall  have  offered  to  take  charge  thereof,  shall  respec- 
tively forfeit  for  every  such  offence  a  snm  not  exceeding 
ten  poundii. 

By  the  Bristol  Channel  Pilotage  Act  1861  (24 
&  25  Vict.  c.  ccxxxvi ) — which  was  "  an  Ace  for 
establishing  a  separate  system  of  pilotage  for  the 
severa.]  ports  of  Cardiff,  Newport,  and  Gloucester 
in  the  Bristol  Channel " — after  reciting  in  the  pre- 


amble the  9th  section  of  47  Qeo,  3,  sess.  2,  c.  zxxiiL, 
and  also  reciting  that  *'  owing  to  the  great  exten« 
sion  of  trade  in  the  several  ports  of  Cardiff,  New. 
port,  and  Gloacester  since  the  passing  of  the  said 
Act  it  is  expedient  that  a  separate  system  of 
pilotage  should  be  establishea  in  the  Bristol 
Channel  in  connection  with  thoee  respective  ports, 
under  the  supervision  of  local  boards  for  each  of 
such  ports,"  it  was  provided : 

Seot.  4.  From  and  after  the  first  Wednesday  in  the 
month  of  January  next  after  the  passlTig  of  this  Act,  so 
much  of  the  ninth  section  of  the  said  Aot  of  the  seoond 
session  of  the  forty-seventh  year  of  King  Qeorge  the 
Third,  chapter  thirty-three,  as  relates  to  vessels  narigat- 
ing  or  passing  up  or  down  the  Bristol  Channel,  bound 
to  or  from  eil^er  of  the  said  ports  of  Cardiff,  Newport^ 
or  Gloucester,  shall  be  and  the  same  is  hereby  repealed. 

By  sects.  5, 6,  and  7  pilotage  boards  for  Cardiff^ 
Newport,  and  GlouoMter  respectively  were  ap- 
pointed. 

Sect.  8.  The  district  o?er  which  the  Newport  board 
shall  have  jurisdiction  shall  be  that  portion  of  the 
Bristol  Channel  which  lies  eastward  of  Lundy  Island  up 
to  and  including  Eingroad,  and  the  river  Usk  as  far  as 
the  Caerleon  Bridge. 

Sect.  23.  Subject  to  the  provisions  of  the  Merchant 
Shipping  Act  1854  the  board  may  from  time  to  time 
license  and  appoint  such  number  of  proper  persons  to 
act  as  pilots  within  the  pilotage  district  and  to  or  from 
the  port  for  which  such  board  may  have  been  appointed 
as  they  may  think  necessary,  and  may  remove  or  sub* 
pend  the  licence  of  any  such  pilot  at  their  pleasure, 
and  may  establish  such  rates  and  fees  to  be  levied  and 
paid  for  the  risk,  trouble,  and  labour  of  such  pilots  as 
to  such  board  shall  from  time  to  time  seem  just  and 
reasonable ;  and  if  any  person  shall  pretend  or  bold 
himself  ont  to  be  a  licensed  pilot,  or  in  any  manner 
act  as  a  pilot  without  having  been  so  licensed,  or  after 
his  licence  may  have  been  revoked  or  suspended,  he  shall 
be  liable  to  a  penalty  of  not  exceeding  fifty  pounds. 

Sect.  29.  The  master  of  every  vessel  bound  from  any 
of  the  ports  of  Cardiff,  Newport,  or  Gloucester  may,  tf 
he  shall  think  it  expedient  so  to  do,  require  the  assist* 
ance  of  any  pilot  licensed  by  the  board  for  that  port, 
and  on  being  so  required  any  pilot  »hall  take  on  him- 
self the  charge  of  such  vessel,  and  shaU  pilot  the  same 
for  such  distance  within  the  pilotage  dis^ct  for  which 
he  may  be  licensed  as  the  master  of  such  vessel  shall 
require,  and  any  pilot  who  shall  in  any  such  case 
refuse  to  pilot  such  vessel  to  any  such  distance  as  afore- 
said  shall  forfeit  his  right  to  receive  any  sum  of  money 
for  piloting  such  vessel,  and  may  also,  at  the  discretion 
of  the  board  by  whom  he  may  have  been  licensed,  be 
suspended  or  deprived  of  his  licence. 

^ct.  3  [the  interpretation  clause].  The  word  "pilot" 
shall  mean  any  person  licensed  under  this  Act  to  aot  as 
a  pilot  for  piloting  vessels  into  or  out  of  the  port  for 
which  such  lioence  has  been  granted. 

By  the  Pilotage  Order  Confilrmation  (No.  1) 
Act  1891  (64  &  55  Vict.  c.  clx.) — an  Act  to  confirm 
a  provisional  order  made  by  the  Board  of  Trade 
under  the  Merchant  Shipping  Act  Amendment 
Act  1862,  relating  to  the  pilotage  district  of 
Bristol — it  was  provided  (in  seot.  1)  that  the 
order  set  out  in  the  schedule  should  be  and  the 
same  was  thereby  confirmed.  The  order  was  an. 
"  order  for  exempting  from  compulsory  pilotage, 
except  within  the  port  of  Bristol,  vessela  bound 
to  and  from  that  port,"  and  was  called  the  Bristol 
PUotage  Order  1891. 

Clause  3  of  this  order  provided : 

Notwithstanding  anything  .contained  in  the.  Bristol 
Wharfage  Act   1807,  the  masters  and    owners  of  all 
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ymmIb  niling,  lUkTigftting,  or  pMung  up  or  down  the 
Bristol  Oliaimel  to  or  from  the  port  of  Brietol  ehall  be 
mad  they  are  by  this  order  exempted  from  all  obligation 
to  be  oondnoted,  piloted,  or  navigated  by  pilots  aatho- 
rised  or  Uoensed  by  the  mayor,  aldermen,  and  bnrgeeses 
of  the  oity  of  Bristol,  except  when  withhi  the  limits  of 
that  port,  whioh  limite  are  as  follows — ^namely,  from  the 
westwardmost  part  of  the  Flat  and  Steep  Holms,  up  the 
course  of  the  Bristol  Channel  eastward  to  Anst  in  the 
oooniy  of  Gioaoester,  and  from  the  laid  Holms  south- 
ward athwart  the  ohannel  to  Uphill,  and  from  tiienoe 
along  the  ooast  eastward  in  the  connties  of  Somerset  and 
Olonoester  to  Anst  aforessid,  and  also  from  Holesmonth 
in  Eingroad  np  the  Avon  to  the  oity  of  Bristol,  together 
with  the  seyenl  pills  lying  on  the  laid  river. 

Olaote  4.  All  existing  by-laws,  mles,  and  orders  of  the 
mayor,  aldermen,  and  bnrgeeses  of  the  oil^  of  Bristol 
relating  to  pilotage  shall  be  read  and*  have  effect  in 
aooordanoe  with  the  provisions  of  the  Bristol  Wharfage 
Aot  1807,  as  amended  by  this  order. 

The  appellant  was  a  pilot  duly  lioensed  by  the 
Lord  Mayor,  aldermen,  and  bargessea  of  the  cii^ 
of  Bristol  by  warrant  under  their  corporate  aeal^ 
poTfinant  to  the  Aot  of  the  second  seesion  of  47 
Oeo.  3.  c.  TXTJii.,  s.  9. 

The  respondent  was  a  pilot  duly  licensed  by  the 
pilotage  lK>urd  for  the  port  of  Newport,  porsoant 
to  the  Bristol  ChannelTilotage  Act  1861. 

On  the  29th  Jan.  1903,  the  steamship  Becuion 
Orange  was  in  coarse  of  a  Toyage  from  Liverpool 
to  the  Biver  Plate  via  Newport  and  Avonmonth 
I>ook,  which  is  in  the  port  of  Bristol,  and  in  the 
proeecntion  of  her  voyage  the  steamship  entered 
the  port  of  Newport  for  the  purpose  of  taking  in 
a  portion  of  her  cargo  and  coal  for  bunkering 
purpoees,  and  was  piloted  into  the  Newport  Dock 
Dy  the  respondent  Upon  leaving  Newport  the 
steamship  was  piloted  out  of  Newport  Dock  by 
the  respondent,  and  proceeded  on  her  voyage 
towards  Avonmouth. 

The  appellant  offered  his  services  to  pilot  the 
▼essel  to  Avonmouth  Dock,  which  is  in  the  port 
of  Bristol,  but  his  services  were  not  accepted 
until  Kingroad  was  reached,  and  with  the  per- 
mission of  the  master  the  appellant  remained  on 
board  the  steamship,  and  after  entering  the  port 
of  Bristol  (but  witlun  that  portion  of  the  Bristol 
Ohannel  which  lies  to  the  eastward  of  Lundy 
Island  up  to  Kingroad)  the  appellant  ag^ain 
offered  his  services  with  all  proper  formalities, 
and  claimed  to  supersede  the  respondent.  The 
respondent,  however,  claimed  to  pilot  the  steam- 
ahin  to  Kingroad,  and  the  master  allowed  him 
toao  BO. 

Upon  arrivinff  at  Kingroad,  which  is  an 
anchorage  immediately  outside  the  mouth  of  the 
river  Avon,  the  respondent  gave  up  charge  of  the 
steamship,  and  tJiie  appellant  took  her  into  the 
Avonmouth  Dock. 

The  steamship  was  not  a  coasting  vessel  or  an 
Irish  trader,  and  when  within  the  port  of  Bristol 
was  not  exempt  from  compulsory  pilotage. 

On  the  part  of  the  appellant  it  was  contended : 
(1)  That,  inasmuch  as  the  vessel  had  commenced 
a  voyage  under  foreign  articles  from  Liver- 
pool to  the  Biver  Plate  and  only  touched  at 
Newport  in  the  performance  of  such  voyage, 
she  was  not  bound  "from"  Newport  witiiin 
the  meaninff  of  the  Bristol  Ohannel  Pilot- 
a^  Act  1861.  (2)  That  the  Bristol  Ohannel 
Pilotage  Act  1861  does  not  in  any  case  contem- 
plate a  vessel  as  bound  "  from  "  Newport  when 


she  is  proceeding  from  that  port  to  Bristol.  (3) 
That  mer  entermg  the  port  of  Bristol  the  steam, 
ship  was  then  (even  if  not  previously)  a  vessel 
bound  for  Bristol,  and  that  the  Bristol  Ohannel 
Pilotage  Act  1861  left  all  vessels  bound  for 
Bristol  subject  to  the  provisions  of  the  Act  47 
G^o.  3,  sess.  2,  c.  xxziii.  (4)  That  the  Pilotage 
Order  Ooofirmation  (No.  1)  Aot  1891  confirmed 
the  rights  of  the  appellant  and  other  pilots 
licensed  by  the  Lord  Mayor,  aldermen,  and 
burgesses  of  Bristol. 

On  behalf  of  the  respondent  it  was  contended : 
(1)  That  from  and  after  the  first  Wednesdav  in 
the  month  of  Jan.  1862,  so  much  of  sect.  9  of  the 
Act  47  G(eo.  3,  sess.  2,  c.  xxxiii.,  as  related  to 
vessels  navigating  or  passing  up  or  down  the 
Bristol  Ohannel,  bound  to  or  from  either  of  the 
ports  of  Oardifl,  Newport,  or  Gloucester,  was 
repealed.  (2)  That  the  steamship  came  from 
Liverpool  without  any  cargo  to  the  port  of 
Newport  on  the  25th  Jan.  1903,  tor  the  purpose 
of  taking  in  a  portion  of  her  cargo  and  coal  for 
bunkering  (that  is,  for  her  own  steaming  pur- 
poses), and  left  the  port  of  Newport  for  Bristol 
on  the  29th  Jan.  1903,  and  was  therefore  a  vessel 
bound  *'  from ''  Newport  within  the  prorisions  of 
sect.  29  of  the  Bristol  Ohannel  Pilotage  Act  1861, 
and  might,  if  the  master  thought  it  expedient, 
be  piloted  within  the  district  of  the  Newport 
Pilotage  Board  (which  extends  to  Kingroad)  by 
the  respondent.  That,  the  master  having  required 
the  assistance  of  the  respondent,  the  respondent 
was  entitled  to  pilot  the  steamship  up  to  King- 
road. (3)  And,  further,  that  if  the  respondent 
had  refused  to  pilot  the  steamship  he  would  have 
rendered  himself  liable  to  forfeit  all  his  pilotage 
fee,  and,  at  the  discretion  of  the  Newport  Pilotage 
Board,  might  have  been  suspended,  or  deprived 
of  his  licence.  (4)  That  the  Pilotage  Order 
Oonfirmation  (No.  1)  Act  1891  was  merely  an 
Act  for  exempting  from  compulsory  pilotage, 
and  did  not  repeal,  and  was  not  int^ded  to 
repeal,  sect.  4  of  the  Bristol  Ohannel  Pilotage' 
Act  1861.  (5)  That  the  steamship  was  under  the 
circumstances  in  question  as  much  bound  from 
Newport  as  she  was  bound  for  Bristol. 

All  the  provisions  of  the  Acts  of  Parliament 
and  Pilotage  Order,  so  far  as  applicable  to  the 
circumstances,  were  deemed  part  of  this  case. 

The  justices  held  that,  upon  the  facts  as  found 
and  stated  in  the  case,  the  respondent  had  not,  in 
point  of  law,  committed  an  offence,  and  they 
theref or0  dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  above  stated,  the  justices 
came  to  a  correct  determination  in  point  of  law. 
If  so,  their  determination  was  to  stand ;  if  other* 
wise,  the  case  was  to  be  lemitted  to  the  justices 
with  the  directions  of  the  court  thereon. 

After  the  Act  of  1807,  already  referred  to,  came 
the  Bristol  Dock  Act  1848  (11  &  12  Yict.  c.  xliii.) 
which  provided : 

Seot.  66.  The  oorponbtioii  [th&t  is,  the  oorponitioii  of 
Bristol]  may  from  time  to  time  heresfter  appomt  and 
lioenae  any  persons,  doly  qualified  for  that  purpose,  to  be 
and  officiate  as  pilots  within  the  port  of  Bristol,  and,  at 
their  discretion,  suspend  and  disoharge  saoh  persons 
from  being  pilots ;  and  if  any  person,  not  being  so 
appointed  and  lioenaed,  shall  take  or  hold  the  charge  of 
or  attempt  to  pilot  any  vessel  within*  snoh  port,  unless 
rach  vessel  be  in  disteess,  and  there  be  no  such  pilot  in 
sight,  or  shall  otherwise  aot  or  attempt  to  aot  as  saoh 
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pilot  within  Buoh  port,  and  also  if  any  person  haying  the 
dharge  or  pilotage  of  any  yeBsel  within  enoh  port,  bat 
not  being  inch  pilot,  shall  not,  upon  the  approach  of  any 
each  pilot,  shorten  sail  for  and  take  on  board  snob  pilot, 
and  resign  to  him  the  charge  or  command  of  such  yeesel, 
every  person  shall  for  every  snob  oifenoe  forfeit  any  anm 
not  exceeding  ten  pounds. 

Seruitan,  K.G.  {ClaveU  Salter  with  bim)  for  the 
appellant. — The  jastices  were  wronc  in  refusing 
to  conviot  the  respondent.  Sect.  9  of  the  Brist<M 
Wharfage  Act  1807  requires  that  nH  vessels, 
except  those  which  are  there  exempted,  passing 
up  or  down  the  Bristol  Channel  shall  be  piloted 
by  Bristol  pilots  duly  licensed  by  the  corporation ; 
and  sect  66  of  the  Bristol  Dock  Act  1848  nves 
the  corporation  power  to  license  duly  qua£fied 
persons  to  act  sjb  pilots  within  the  port  of  Bristol, 
and  that  section  imposes  a  paialtr  upon  any 
person,  not  being  a  duly  licensed  Bristol  ^ilot, 
who  takes  charj^e  of  or  pilots  any  vessel  within 
the  port  of  Bristol  when  i^ere  is  a  Bristol  pilot 
available.  So  that  under  thoee  Acts  pilotage  oy  a 
Bristol  pilot  was  compulsory  for  all  vessels  (except 
exempt  ships)  passing  up  or  down  the  Bristol 
Channel,  eastward  of  Lundy  Island.  Then  came 
the  Bristol  Channel  Pilotage  Act  1861,  which  in 
sect.  4  exempts  from  the  ox)eration  of  sect.  9  of 
the  Act  of  1807  vesseb  passing  up  or  down  the 
Bristol  Channel,  bound  to  or  from  one  of  the 
three  ports  of  Cardiff,  Newport,  or  Gloucester, 
and  the  only  effect  of  that  section  is  to  cut  out 
from  the  previous  compulsion,  vessels  bound  to  or 
from  these  three  ports.  Then  came  the  Pilotage 
Order,  &c.,  Act  1891,  which  in  clause  3  of  the 
order  extended  the  exemption  still  further,  and 
provided  that  vessels  passing  up  or  down  the 
Bristol  Channel  to  or  ux>m  the  port  of  Bristol 
should  be  exempted  from  aH  oolig^tion  to  be 
piloted  by  Bristol  pilots,  "  except  when  within  the 
limits  of  that  port/'  This  exception  is  important 
as  showing  that,  although  vessels  are  exempted 
from  taking  Bristol  pilots  on  board  when  going  to 
or  from  the  port  of  Bristol,  ther  are  not  so  exempt 
when  within  the  limits  of  the  port  of  Bristol. 
The  limits  of  the  port  of  Bristol  are  there  defined, 
and  it  is  not  disputed  that  this  vessel  was  within 
the  port  of  Bristol.  Upon  the  construction  of 
these  statutes  it  is  dear  that  sect  4  of  tJiie  Act 
of  1861  does  not  apply  to  this  case,  and  there  is 
no  exemption  in  this  case  from  the  operation  of 
sect  9  of  the  Act  of  1807.  The  repesi  of  sect.  9 
of  the  Act  of  1807  by  sect.  4  of  the  Act  of  1861  is 
a  repeal  only  in  so  far  as  it  relates  to,  vessels 
bound  to  or  from  the  three  specified  poVts,  and 
does  not  in  the  least  affect  vessels  bound  to  or 
from  the  port  of  Bristol.  Here  the  vessel  was 
not  bound  *'  from  "  Newport  within  the  meaning 
of  sect.  4;  she  was  bound — at  all  events  after 
entering  the  port  of  Bristol — "  for  '*  Bristol.  The 
Legislature,  m  passing  the  Act  of  1861,  had  not 
in  their  minds  at  all  the  port  of  Bristol,  and  were 
dealing  with  the  ports  of  Cardiff,  Newport,  and 
Gloucester  only,  and  that  legislation  leaves 
untouched  the  case  of  vessels  going  to  or  from 
the  port  of  Bristol.  Then  the  Act  of  1891,  while 
grunting  stiU  further  exemption  from  the  obliga- 
tion to  have  Bristol  pilots  on  board  under  the  Act 
of  1807,  by  exempting  from  that  obligation 
vessels  going  to  or  from  the  port  of  Bristol, 
was  careful  to  say  '*  except  when  within  the  port 
of  Bristol."  The  justices  expresslv  find  tiiat  this 
vessel  when  within  the  port  of  Bristol  was  not 


exempt  from  compulsory  pilotage.  Therefore  thia 
vessel  was  not  a  vessel  bound  "  from  "  Newport 
within  sect.  4,  and,  even  if  she  were  bound  mm 
Newport,  at  all  events  when  she  came  within  the 
port  of  Bristol  she  was  bound  to  have  a  Bristd 

Silot.  The  decisions  of  the  Court  of  Appeal  in 
'he  Charlton  (73  L.  T.  Bep.  49,  affirming  72  L.  T. 
Bep.  198)  and  of  the  Exchequer  Chamber  in 
General  Steam  Navigation  Company  y.  British 
Colonial  Steam  Navigation  Company  (20  L.  T. 
Bep.  581 ;  L.  Bep.  4  Ex.  238)  show  that  a  com- 
pulsory pilot  was  necessary  in  this  case  as  soon  as 
the  vessel  entered  the  port  of  Bristol,  and  that 
that  pilot  must  be  one  licensed  by  the  corporatioiL 
of  Bristol. 

/.  A.  Hamilton,  K.C.  (Evan$  Austin  with  bim) 
for  the  respo&dent. — ^The  justioes  were  right  in 
dismissing  the  information.  The  Act  of  1861 
recites  that  owing  to  the  great  extension  of  trade 
in  the  ports  of  Cardiff,  Newport^  and  Grlouoester 
it  was  expedient  to  establish  a  separate  system 
of  pilotage  for  those  ports,  and  the  scheme  of  that 
Act  was  to  create  new  pilotage  areas  or  districts 
for  those  places.  By  sect.  4  of  that  Act  the  9th 
section  of  the  Act  ol  1807  is  repealed  as  regards 
those  vessels  which  were  bound  to  or  from  those 
three  ports.  The  vessel  in  the  present  case  was 
at  the  time  in  question  a  vessel  bound  "  from " 
Newport,  and  she  was  none  the  less  bound  from 
Newport  because  she  happened  to  be  going  to 
Bristol.  The  object  of  sect  4  of  the  Act  of  1861 
was  to  exempt  a  vessel  from  the  obligation 
imposed  b^  sect.  9  of  the  Act  of  1807  to  take  a 
Bristol  pilot  on  board  when  the  vessel  was 
bound  to  or  from  Cardiff,  Newport,  or  Gloucester. 
The  pilotage  areas  of  some  of  these  districts 
overlap,  and  that  of  Newport  overlaps  part  of  the 

Sort  of  Bristol.    At  the  time  when  the  respon- 
ent  refused  to  give  the  charge  of  the  vessel  to 
the  appellant,    the  vessel   was  still  within  the- 
pilotage  area  or  district  of  Newport,  and  there- 
fore t^e  Newport  pilot  was  properly  in  charge  as 
pUot.    Sect.  29  of  the  Act  of  1861  is  important 
This  vessel  was  a  vessel  bound  "  from  "  Newport 
witiiin  tiie  meaning  of  that  section,  and  therefore 
the  master  could  require— -as  he  did — the  assist- 
ance of  a  pilot  licensed  by  the  Newport  Boqird, 
and,  on  being  so  required,  the  Newport  pilot  was 
bound  to  take  upon  himself  the  charge  of  the 
vessel,  and  to  pilot  the  vessel  for  such  distance 
within  the  pilotage  district  for  which  he  might  be 
licensed  as  the  master  of  the  vessel  might  require^ 
and  if  the  pilot  refused  to  pilot  the  vessel  to  such 
distance,  then  he  not  only  forfeited  his  right  to 
any  remuneration  for  his  services,  but  he  was  aiso 
liable  to  be  suspended  or  deprived  of  his  licence. 
Therefore,  in  the  fiirst  place,  the  provisioins  of 
sect.  9  of  the  Act  of  1807  do  not  apply  at  all  in 
this  case  by  reason  of  the  repealing  provisiona  in 
sect.  4  of  the  Act  of  1861,    inasmuch  as  this- 
vessel  was  a  vessel  bound  from  Newport ;  and  in 
the  next  place,  even  if  the  pUotchge  was  oompul- 
sory  within  the  port  of  Bristol,  it  would  not  be 
so  for  that  part  of  the  port  of  Bristol  which  was 
overlapped  oy  the  pilotage  area  of  Newport,  and 
by  sect  29  the  Newport  puot  (the  respondent)  was 
entitiied  to  pilot  the  ship  to  the  f  urtnest  limit  of 
the  district  zor  which  he  was  licensed,  and  he  was 
therefore  entitled  to  remain  in  charge  of  the 
vessel,  even  after  the  vessel  had  entered  tiie  port  of 
Bristol,  so  long  ajB  she  was  still  within  the  Newport 
pilotage  district.     The  refusal  by  the  respondeat 
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to  give  up  the  charge  of  the  vessel  to  the  appel- 
lant took  place  within  the  Newport  pilotage 
district,  althoagh  it  may  hare  been  wiUiin  the 
port  of  Bristol,  and  therefore  no  offence  was  com- 
mitted. He  referred  to  The  Charlion  {ubi  8t«p.)> 
The  Euiland  (76  L.  T.  Bep.  662 ;  (1897)  A.  0. 
333),  and  to  the  Act  of  189ir 

ClaveU  Salter  in  reply. — ^Takiog  these  Bristol 
Acts  together,  they  create  the  offence  charged  in 
tills  case,  and  that  offence  was  committed  nnless 
the  Teesel  was  exempt  tinder  the  Act  of  1861.  The 
effect  of  the  Acts  is  that  if  a  yessel  is  goin^  into 
the  port  of  Bristol  and  is  in  this  area  which  is 
common  to  the  port  of  Bristol  and  to  the  pilotage 
district  of  Newport^  she  is  not  exempt  from  com- 
pulsory pOotag^  simply  becanse  she  happens  to 
naye  been  also  at  Newport. 

Lord  ALysBSTONB,  0.  J. — This  case  presente  to 
me  yery  considerable  dtifficnlties,  and,  but  for  the 
assistance  that  I  have  received  from  the  argn- 
menta,  I  think  I  should  like  to  have  taken  time  to 
go  through  the  statutes  referred  to ;  but,  after  the 
best  consideration  I  can  give  to  the  case,  I  think 
that  this  appeal  must  be  allowed.    The  general 
poiriew  of  these  statutes  may,  in  my  opinion,  be 
stated  with  fair  accuracy  and  conciseness  without 
going  through  the  whole  of  their  enactments  in 
detain.    Originally,  as  appears  from  the  history 
in  the  case  of  The  Charlton  {iM  eup.),  and  as 
I  should  gather  from  the  statutes  themselves, 
Bristol  was,  practically  speaking,  the  only  port  of 
importance  upon  the  Bristol  Channel  tor  this 
purpose,  and  according  to  the  earlier  statutes — 
and  for  thispurpose  I  need  only  commence  with 
the  Bristol  Wharfage  Act  of  1807— the  authority 
lor  licensing  pilote  on  the  Bristol  Channel  was 
the    Bristol  Corporation.    The  respondent  was 
sum  monad  for  an  offence  asninst  the  stetute  47 
Qeo.  3,  sees.  2,  c.  xxxiii.  (the  Bristol  Wharfage  Act 
1807),  in  that  he  had  continued  to  navigate  this 
vessel  within  the  ^rt  of  Bristol  when  a  Bristol 
pUoi  had  offered  his  services.    Therefore  it  seems 
to  me  that  what  we  have  really  got  to  consider  is 
the  true  state  of  the  law  at  present  as  regards 
the  area  over  which  pilotage  is  compulsory  in  and 
oat   of  Bristol,  ana  as  rep^ards  we  vessels  in 
reepeot  of  which  pilotage  is  compulsory  in  and 
out  of  Bristol.    I  may  say  at  once  that  we  ought 
to  deal  with  this  case  upon  the  theory  that  this 
yessel  was  bound  "from"  Newport.    Upon  the 
facts  in  this  case  it  is  not,  in  m^  opinion,  open  to 
the   appellant  to  say  that  this  vessel  was  not 
treated  by  the  magistrates,  who  decided  in  favour 
of  the  respondent,  as  being  bound  from  the  port 
of  Newport ;  but»  on  the  other  hand,  it  must  be 
obeerved  that  it  is  admitted  that  the  pilotage  was 
oompnlsory  within  the  port  of  Bristol.    A  para- 
gnq^  of  the  case  says  tnis :  "  The  steamship  was 
not  a  coasting  vessel  or  an  Irish  trader,  and  when 
witliin  the  port  of  Bristol  was  not  exempt  from 
oompnlsory  j^ilotage."    Therefore  we  must  take 
it  that  the  ship  in  respect  of  which  this  right  to 
be  navigated  in  the  port  of  Bristol  by  a  Newport 
pilot  is  claimed  can  only  succeed  if  she  is  able 
to  eetablish  tdiat^  under  the  sections  to  which 
I  am  about  to  refer,  pilotaj^  was  not  compul- 
sory  within  the  port  of  Bristol  in  respect  of 
i^t  area  which  was   common  to   the  port  of 
Bristol  and  to  the  porto  or  pilotage  districte 
of  Cardiff,  of  Newport,  or   of    Gloucester.     I 
for  a  considerable  time  very  much  impressed  1 


with  the  argument  of  counsel  for  the  respondent. 
It  seemed  to  me  that  it  was  open  to  erave  con- 
sideration, apart  from  tihe  language  of  the  sections 
to  which  I  am  about  to  refer,  that  the  scheme  of 
the  Bristol  Channel  Pilotage  Act  1861  was  to 
create  two  or  three  other  pilotage  areas,  the  areas 
overlapping  among  themselves,  as  we  are  told 
that  the  pilotaee  areas  of  Newport  and  Cardiff  do, 
and  hIso  overlapping  that  part  of  the  Bristol 
Channel  which  is  within  the  port  of  Bristol ;  and 
that  it  was  intended  to  create  certain  authorities 
which  should  license  pilots  and  should  give  to 
those  pilote  what  I  may  call  full  rights  within 
those    geographical    areas,   even    alUiough   the 
areas  overmpped    or   were  in   certain  parte   in 
common.     It   seems   to    me  that    if    we  took 
that  view,  having  regard  to   the  fact  that  the 
pilotage  was   found  to  be  compulsory   in   the 
BristcM    district,    we    should    be    obliged     to 
come  to  Hie  conclusion  that  the  Newport  pilot 
would  be  a  ^pod  compulsory  pilot  and  would  {>ro- 
tect  the  ship,  even  although  the  Newport  pilot 
was  within  the  port  of  Bristol  and  had  not,  of 
x>urBe,  ex  hypotMsi  been  licoised  by  the  corpora- 
tion of  Bristol.    That  being  so,  we  have  to  con- 
sider whether  that  is  the  effect  of  the  Act  of  1861. 
It  may  be  sidd,  no  doubts  that  the  Act  of  1861 
does  recite  that  the  great  extension  of  trade  in 
the   several    ports    (3    Cardiff,    Newport,    and 
Gloucester  made  it  expedient  "  that  a  separate 
system  of  pilotage  should  be  esteblished  m  the 
Bristol  Channel  in  connection  with  those  respec- 
tive porte,  under  the  supervision  of  local  boards 
for   each  of  such  porte,"    ^d  that,  therefore,, 
there  is  no  doubt  that  certain  privileges  and 
righte  in  connection  with  pUotege  and  pilote  were 
intended  to  be  created  by  the  ^t  of  1861.    Then 
comes  the  section — ^namely,  sect.  4— to  which  so 
much  argument  has  been  addressed*  and  with 
which  we  have  to  deal  in  this  case :  *'  From  and 
after "  a  certain  date  '*  so  much  of  the  ninth 
section  of  the  said  Act" — ^that  is,  the  Act  of  47 
Geo.  3,  the  Act  of  1807 — **  as  relates  to  vessels 
navigating  or  passing  up  or  down  the  Bristol 
Channel,  bound  to  or  From  either  of  the  said  porte 
of  Cardiff,  Newport,  or  Gloucester,  shall  be  and 
the  same  is  hereby  repealed."    I  was  for  some 
time  impressed  with  the  view  that  that  did  mean 
to  exempt  from  the  provisions  of  sect.  9  of  the 
Bristol  Wharfage  Act  of  1807  a  vessel  coming 
from   Newport^    Cardiff    or    Gloucester,   even 
though  it  went  into  Bristol,  and  that,  at  any  rate 
withm  the  area  which  was  common  to  the  two 
porte,  or  I  should  rather  say  to  the  port  of  Bristol 
and  to  the  pilotage  district  of  Newport — ^taking 
Newport  in  this  case — created  by  sect  8  of  the 
Act  of  1861,  pilotage  was  no  longer  compulsory. 
It  is  to  be  observed  that  sect.  9  of  the  Act  of  1807 
says  that   ''all  vessels   sailing,  navigating,    or 
passing  up,  down,  or  upon  the  Bristol  Chiumel 
to  the  eastward  of  Lundy  Island    .    .    .    shall 
be   conducted,  piloted,  and  navigated  by  pilote 
duly  authorised  and  licensed  by  the  mayor,  alder- 
men, and  burgesses  of  Bristol " ;  and  the  subse- 
quent section  (sect.  11)   prevente  unauthorised 
persons — ^that  is  to  say,  persons  not  sanctioned 
and  authorised  and  licensed  by  the  mayor,  alder- 
men, and  burgesses  of  Bristol— from  navigating 
these  ships.    It  is  with  some  doubt  that  I  have 
come  to  the  conclusion  that  it  was  not  intended 
by  the  Legislature  in  sect.  4  of  the  Act  of  1861  to 
include  aM  deal  with  the  case  of  vessels  going 


898 


MAGISTRATES'  CASES. 


K.B.  Div.] 


Bbbd  (app.)  V.  GOLDSWOBTHT  (resp.). 


[K,B.  Dr?. 


into  and  out  of  the  port  of  Bristol ;  that  it  was 
intended  to  deal  with  the  case  of  vesaelB  which 
were   going  to  and  from   Cardiff,  to  and  from 
Newport,  and  to  and  from  Gloucester,  by  way  of 
the  Bristol  Channel,  and  that  the  section  did  not 
purport  to  deal  specifically  with  the  case  of  vessels 
which  were  going  into  or  out  of  Bristol  at  all. 
The  concession  was  a  very  valuable  one,   as  I 
pointed  out   in  the   course   of   the    argument, 
because  up  to  the  passing  of  that  Act  in  1861, 
-east  of  Lundy  Island,  all  vessels,  whether  they 
went  to  Cardiff,  Newport,   or  Gloucester,  were 
bound   to  take  Bristol  pilots  under  the  Bristol 
Wharfage  Act  of  1807.    The  subsequent  sections 
of  the  Act  of  1861  also,  I  confess,  for  a  time 
impressed  me  in  the  respondent's  favour.    The 
power  to  license  in  sect.  23,  the  compulsion  in 
sect.  29  which  compels  a  pilot  to  take  a  vessel  to 
the  limit  of  the  district  lor  which  he  is  licensed, 
and  the  power  in  sect.  26  to  license  the  old  existing 
port  pilots  of  Cardiff,  Newport,  and  Gloucester  foi 
the  whole  pilotage  area  of  the  new  pilotage  autho- 
rity certainly  do  tend  in  favour  of  the  view  put 
forward  on  behalf  of  the  respondent,  that  these 
persons  were  intended  to  have  licences  to  navigate 
ships  throughout  their  whole  pilotage  area.     I 
cannot,  however,  help  thinking  that  this  is    all 
subject  to  the  generiA  observation  that  the  Legis- 
lature, in  sect.  4  of  the  Act  of   1861,  were  not 
blinking  of  or  dealing  with  vessels  that  were 
going  into  or  out   of  the  port  of  Bristol  at  all. 
They  were   dealing  with  the  case  of  the  other 
ports  there  specified  which  were  reached  by  the 
Bristol  Channel ;  and  therefore  we  must  look  at 
the  other  sections  to  see  what  are  the  provisions 
as  to  compulsory  pilotage,  and  as  to  the  persons 
who  may  he  the  compulsory  pUote  within  the  port 
of  Bristol  in  the  case  of  vessels  going   to  and 
from  the  port  of  Bristol.      In    other  words,  to 
adopt  the  very  comprehensive,  accurate,  and  con- 
cise way  in  which  counsel  for  the  appellant  put  it 
in  his  reply,  the  effect  of  these  statutes  is  not  to 
exempt  from  compulsory  pilotage  vessels  that  are 
going  into  the  port  of  Bristol,  in  this  common 
area,  simply  because  they  happen  to  have  been 
also  at  one  of  the  ports  which  are  mentioned  in 
the  Act  of  1861.     Therefore,  though,  as  I  have 
said,  sect.  29  of  the  Act  of  1861  and  the  other 
sections  of  that  Act  may  afford  arguments  which 
have  to  be  carefully  considered,  i£ey  are  not,  in 
my  opinion,  sufficient  to  support  the  argument  of 
counsel  for  the  respondent.     I  thought  at  first 
that   possibly    a    distinction   might    be    drawn 
between  vessels  bound  from  Cardiff,  Newport,  or 
Gloucester,  and  vessels  bound  to  those  ports.  For 
this  purpose,  I  doubt  whether  that  distinction  is 
sound.    I  think  sect.  29  was  passed  for  the  pur- 
pose of  compelling    the    Caridiff,    Newport,    or 
Gloucester  pilot  to  take  the  vessel  as  far  as  his 
district  would  allow  him,  otherwise  he  was  to  for- 
feit certain  rights  which  he  enjoyed  under  the  Act. 
I  am  supported  in  that  view  by  the  curious  enact- 
ment in  sect.  3  of  the  provisional  order  of  the 
Act  of  1891.     I  quite  agree,  and  I  think  it  is 
fairly  put  by  both  of  the  learned  counsel,  that  the 
real  enactinflr  effect  of   this  provisional  order, 
which   has  the  force  of  a  statute,  was  only  to 
alter  the  old  geographical  areas  to  which  the  Act 
of  1807  did  apply,  and  it  is  quite  possible,  and  I 
think  it   is    true,  that    the    new    geographical 
area  was  subject  to  all  the  enactments  both  in 
the  Act  of  1807  and  in  the  amending  Act  of  1861, 


and  any  other  statute  which  has  been  mentioned. 
But  I  think  that  the  language  of  sect^  3  does 
confirm  the  vlevr  that  in  d^ing  with  the  Act  of 
1807  and  the  other  legislation  with  respect  to  the 
Act  of  1807,  particularly  that  in  sect.  4  of  the 
Act  of  1861,  they  were  not  dealing  with  the  case 
of  vessels    going  into  and  out  of  the  port  of 
Bristol,  because  the  provisional  order  does  appear 
to  recognise  that  vessels  going  to  or  from  the  port 
of  Bristol  shall  be  exempted  from  all  obligations 
except  when  within  the  limits  of  that  port    I 
therefore  come  to  the  conclusion,  on  a  oonsidera- 
tion  of  the  statutes  themselves,  that  this  vessel  was 
not  an  exempt  ship ;  that  she  was  bound,  within 
the  port  of  Bristol,  going  to  Bristol,  when  she  got 
within  the  ai'ea  of  the  port  of  Bristol,  to  have 
a  compulsory  pilot,  and  that  the  man  who  was 
navigating   her — ^namely,    the    respondent— who 
might  well  think  that  under  sect.  29  of  the  Act  of 
1861  he  had  the  right  to  take  her,  was  not  the 
compulsory  pilot  contemplated  by  the  earlier  Act 
Then  it  is  said  that  the  case  of  The  Charlton  (ubi 
8up.)  is  an  authority  in  favour  of  this  view.    I  do 
not    think    it   is  an  authority  at  all.      In  my 
opinion  the   court   were  there  dealing  with   a 
different  case,  and  had  not  really  before  them  the 
difficulties  with  which  we  have  to  deal   in  this 
case.     I    very  much   doubt  whether  the   point 
which  we  have  had  to  consider  in  this  case  was 
very  carefully  considered  by  the  learned  judges 
in  that  case.    It  is  certain  that  they  bad  not  got 
all  the  statutes  before  them,  and  I  doubt  wh^er 
the  point  was  carefully  considered.    But  it  is 
very  obvious  that  in  that  case  the  only  important 
question  was.  Was  the  duty  of  the  oompulsofy 
pilot  as  such  ended  at  the  time  of  the  collision, 
because,  although  he  had  been  taken  on  board  ai 
a  compulsory  pUot,  the  vessel  at  the  place  where 
the  collision  occurred  was  outside  the  district  for 
which  the  pilotage  was  compulsory,  though  still 
within    the    district   for    which    the    pilot   was 
licensed  P    And  unless  the  ship  was  an  exempt 
ship  outside  Kingroad,  or  at  any  rate  at  the  place 
where  the  collision  occurred,  no  argument  could 
have  becoi  raised.    Tlie  case  of  Oeneral  Steam 
Navigation  Company  v.  British  Colonial  Steam 
Navigation  Company  (uhi  swp.)  was  referred  to^  and 
it  was  dealt  with  in  the  judgments  in  the  case  ol 
The  Charlton  (ubi  sup.),  and,  to  put  the  matter 
shortly,  as   it   was  put   by  Kay,  L.J.  in  The 
Charlton  case,  the  pilot  in  that  case  came  on 
board  as  a  compulsory  piloti,  and  he  continued  to 
be  in  the  position  of,  though  in  fact  he  was  not, 
a  compulsorypilot  at  the  time  when  the  ooUiaion 
happened.    There  are  certain  eroreesions  in  those 

J'uagments  which  do  support  the  view  that  their 
jordships  thought  in  that  case  that  |>ilotage 
within  the  area  (^  the  port  of  Bristol  was  still  com- 
pulsory. To  that  extent  opinions  were  expressed 
in  favour  of  the  view  which  I  have  adopted 
after  hearing  the  arguments  for  the  appeUsnt 
But  I  do  not  want  to  base  my  judgment  simply 
upon  the  authority  of  that  case,  because  I  do  not 
tnink  it  is  an  authority  in  that  sense.  I  oome  to 
the  conclusion  that  the  legislation  upon  which 
counsel  for  the  respondent  based  his  aimunent  ia 
not  sufficient  to  exempt  the  ship,  and  does  not 
remove  the  obligation  to  have  a  compulsory  pilot 
on  board  when  the  vessel,  bonnd  to  the  port  of 
Bristol,  gets  within  the  limits  of  that  poit;  and 
in  this  case,  inasmuch  aa  the  respondent^  who  was 
purporiing  to  pUot  the  ship,  was  not  licensed  hf 
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tlie  oorporation  of  Bristol,  bat  was  only  lioensed 
to  take  vessels  in  and  oat  oi  Newport,  and, 
incidental  thereto,  to  take  them  across  this  part 
of  the  area  which  was  common  to  the  yarioas 
licensing  districts  when  the  vessel  was  leaving 
Newport,  it  does  not  enable  the  master  to  say 
that  the  statute  was  satisfied  because  he  had  got 
this  pilot  on  board.  I  think,  therefore,  that  the 
magistrates  ought  to  have  convicted  in  this  case. 

Lawrjlnce,  J. — ^I  entirely  agree,  for  the  reasons 
given  by  my  Lord. 

Kennedy,  J. — I  agree,  and  I  only  wish  to  add 
a  very  few  words.  One  paragraph  of  this  case 
states  that  this  steamship,  when  within  the  port 
of  Bristol,  was  not  exempt  from  compulsory 
pilotage.  If  this  is  an  area  (the  area  ending  with 
the  point  at  Kingroad)  within  which  she  was  not 
an  exempt  ship — in  other  words,  within  which 
she  still  had  an  obligation  to  take  on  board  a 
oomptdsory  pilot — ^then  there  was  no  power,  as  it 
seems  to  me,  in  the  Newport  pilotage  authorities 
to  create  a  compulsory  pilotase  for  the  Bristol 

Sort.  The  pilot  who  was  on  ooard  was  a  pilot 
oensed  by  the  Newport  authorities ;  and,  while 
under  sect.  29  of  the  Act  of  1861  he  might  be 
required  to  take  an  outward-bound  vessel  from 
Newport  to  the  utmost  limit  within  the  Newport 
pUotage  district  that  the  master  of  the  vessel 
wiahed,  he  could  not  thereby  become  a  pilot  who 
would  be  able  to  assert  a  right  to  be  taken  on 
board  for  the  port  of  Bristol  as  a  compulsory 
pilot.  I  am  desding  with  this  case  upon  the  basis 
of  a  statement  in  the  case  itself  that  this  vessel 
was  not  an  exempt  ship  from  compulsory  pilotage 
ooming  into  Bristol,  and,  if  that  be  so,  then  it 
seems  to  me,  for  the  reasons  which  my  Lord  has 
given,  that  the  Act  of  1861  did  not  get  rid  of  the 
obligation  of  compulsory  pilotage,  and  that  the 
poet  of  a  compulsory  pilot  could  not  be  held  by  a 
pilot  who  had  started  as  a  Newport  pilot  and 
not  as  a  pilot  of  the  port  of  Bristol. 

Appeal  aUotoed.    Case  remitted  to  the  jueticee 
vnth  a  direction  to  convict , 

Solicitors  for  the  appellant.  Whites  and  Co., 
for  James  Inship  and  Co.,  Bristol. 

Solicitors  for  the  respondent,  Herbert  Smith , 
Ooss,  King,  and  Gregory^  for  hyne  and  Co., 
N'ewport,  Monmouth. 


Wednesday,  Dec.  9, 1903. 

(Before  Lord  Alyerstone,  G.J.,  Laweance  and 

Kennedy,  JJ.) 

IJsK  Urban  District  Council  (apps.)  v. 
Mortimer  (resp.).(a) 

JP'uilie  health-^Dangerous  structure — Costs  in- 
curred  by  authority  —  Toums  Improvement 
Clauses  Act  1847  (10  A  11  Vict  c.  34),  s.  75^ 
Tvhlie  Health  Act  1875  {dS  &  99  Vict.  c.  55), 
ss.  160,  257 — Costs  of  appellcmt  where  respon- 
dent  does  not  appear — Fraetice, 

Beet.  257  of  the  Public  Health  Act  1875  does  not 
apply  to  sect,  75  of  the  Towns  Improvement 
viauses  Act  1847,  incorporated  in  the  Act  of 
1875  by  sect.  160. 

senses  of  putting  up  a  hoarding  under  sect.  75 
of  the  Act  of  1847  can  be  therefore  recovered, 

Ca)  BepofTted  by  W.  sb  B.  HnsiBT,  Biq.,  BaiTi8t«r«t-Lfftw. 


although  three  months  have  not  elapsed  since  the 
demand. 
Costs  may  be  granted  in  a  proper  case  against  a 
respondent,  the  defendant  before  the  justices^ 
even  although  he  does  not  appear  upon  the 
appeal. 

Case  stated  on  a  complaint  to  recover  the  sum  of 
\l.  10s.  6d.  for  expenses  incurred  upon  default  of 
compliance  with  a  notice  under  sect.  160  of  the 
Public  Health  Act  1875. 

At  the  bearing  of  the  complaint  it  was  proved 
on  behalf  of  the  appellante  that  on  the  13th  Nov. 
1902  the  surveyor  to  the  apfjellante  reported  to 
them  that  the  roof  of  a  certain  house  (for  which 
the  respondent  acted  as  agent)  was  in  a  dangerous 
stete,  and  that  oa  the  17th  Nov.  the  surveyor, 
pursuant  to  sect.  75  of  the  Towns  Improvement 
Clauses  Act  1847,  incorporated  by  sect.  160  of  the 
Public  Health  Act  1875,  served  a  notice  personally 
upon  the  respondent  calling  upon  him  within 
three  days  to  take  down  or  repair  the  roof,  and 
that  in  default  of  his  so  doing  complaint  would 
be  made  before  two  justices  in  accordance  with 
the  provisions  of  the  statutes  in  that  case  made 
and  provided. 

The  terms  of  this  notice  were  not  complied 
with,  and  the  appellante,  pursuant  to  the  section, 
caused  a  hoarding  to  be  erected  in  front  of  the 
house  on  the  3lBt  Dec.  1902,  and  the  charges  of  the 
person  employed  to  erect  such  hoarding,  amount- 
ing to  the  sum  of  11.  88.,  had  been  paid  by  the 
appellante. 

A  summons  had  been  applied  for  by  the  appel- 
lante against  the  respondent,  but  was  not  pro- 
ceeded with  as  in  the  meantime  the  dangerous 
building  had  been  made  safe  bv  the  respondent. 

On  the  13th  Feb.  1903  a  formal  demand  for 
payment  of  IZ.  88.  and  of  28.  Qd.,  the  cost  of  the 
summons,  was  made  by  the  appellants  upon  the 
respondent. 

On  behalf  of  the  respondent  it  was  contended 
that,  inasmuch  as  the  three  months  had  not 
elapsed  since  the  date  of  the  demand  upon  him, 
as  allowed  in  cases  of  apportionment  by  sect.  257 
of  the  Public  Health  Act  1875,  the  complaint  laid 
by  the  appellAnte  was  premature  (the  date  of  the 
complaint  being  the  6tli  May  1903),  and  that  the 
respondent  was  entitled  to  go  to  arbitration  as  to 
the  amount  payable. 

The  justices  upheld  this  contention  and  dis- 
missed the  complaint. 

8.  B.  C.  Bosanquet  for  the  appellante. — In  this 
case  the  work  was  done  and  the  expense  thereof 
was  payable  by  the  owner  by  sect.  75  of  the 
Towns  improvement  Clauses  Act  1847  (10  &  11 
Yict.  o.  34),  which  is  incorporated  by  sect.  160  of 
the  PubHc  Health  Act  1875  (38  &  39  Vict.  c.  55). 
Sect.  257  of  the  Act  of  1875  does  not  apply  to  this 
case  at  all,  and  theiustioes  were  wrong  m  holding 
that  it  did.    He  referred  to 

Maywr  of  Follcestone  v.  Brooks,  69  L.  T.  Bep.  403 ; 
(1893)  3  Ch.  22. 

The  respondent  did  not  appear. 

Lord  Alyerstone,  O.J. — I  think  the  view  of 
the  appellante  is  right.  The  Towns  Improvement 
Clauses  Act  1847  provides  by  sect.  75  that  all  the 
expenses  of  patting  up  the  hoarding  or  fence  shall 
be  paid  by  the  owner.  There  is  no  question  as  to 
joint  owners  here,  or  as  to  the  liability  of  any 
other  persons  to  pay.  It  is  said  that,  because  under 
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sect.  257  of  the  Public  Health  Aot  1875,  where 
expensea  have  been  settled  and  apportioned  by  the 
Burveyor  of  the  local  authority  as  payable  by  the 
owner,  such  apportionment  is  to  be  oinding  and 
conclusive  unless  within  three  months  he  dis- 
putes them,  the  amount  here  is  not  payable  as  it 
can  be  disputed,  and,  as  that  section  applies,  the 
respondent  can  go  to  arbitration  as  to  what 
should  be  apportioned  on  him.  That  is  not  so. 
There  is  no  question  of  apportionment  here.  All 
that  might  arise  would  be  a  question  of  amount. 

Lawbance  and  Kbnnbdt  concurred. 

Boaanquet  asked  for  the  costs  although  the 
respondent  did  not  appear. 

Lord  Alybbstonb,  G.J. — Although  it  is  not 
the  general  practice  of  this  court  to  give  costs 
against  a  respondent  who  does  not  appear  on 
an  appeal  and  who  was  the  defendant  in  the 
court  oelow,  the  view  of  the  court  is  that  our 
<liscretion  is  not  fettered  by  any  rule.  It  is  only 
the  practice  not  to  nve  costs  in  such  cases  in  the 
absence  of  special  circumstances.  Here  the 
application  to  the  justices  was  in  the  nature  of  a 
civil  proceeding  to  recover  a  debt,  and.  as  the 
respondent  saw  fit  to  raise  an  untenable  defence 
of  this  kind,  I  think  here  we  can  grant  costs 

*^  ™*  Jvdgment  accordingly. 

Solicitors :  Le  Brassewr  and  Oakley ,  for 
Le  Brasscwr  and  Bawen^  Pontypool. 


Wednesday,  Dee,  9, 1903. 

(Before  Lord  Alybbstonb,  G.J.,  Lawbancb 
and  Kbknbdy,  JJ.) 

W0BD8UBT  Bbbwbbt  Oompakt  (apps.)  «. 
Halfobd  (resp.).  (a) 

La/ndlard  and  tenant — Tenancy — Grant  of  lease 
during  tenancy — Notice  to  quit  by  original  land- 
lord — Validity, 

A  landlord  who,  during  the  currency  of  a  yea/rly 
tenancy,  grants  a  tease  of  the  premises  to  a 
third  person,  cannot,  during  the  term  granted 
by  such  lease,  give  the  yearly  tenant  notice  to 
quit. 

CIasb  stated  on  an  information  by  the  appellants 
to  recover  possession  of  certain  premises,  known 
as  New  Iims,  Alveley,  in  the  occupation  of  the 
respondent. 

The  owner  of  the  New  Inns,  Alvelev,  was  a 
Mrs.  Ann  Whiting,  and  the  respondent  had  been 
a  yearly  tenant  under  her  of  the  premises  at  the 
yearly  rent  of  15Z.  payable  hcdf  yearly,  the 
tenan<^  being  a  Lady  Day  take. 

During  the  continuance  of  this  tenancy,  by  an 
indenture  dated  the  4th  March  1902  Mm.  Awn 
Whiting  granted  to  the  appellants  a  lease  of  the 
New  loAS  for  the  term  of  fourteen  years,  com- 
mencing on  the  25th  March  1902,  at  tiie  yearly 
rent  otWl,,  payable  half  yearly. 

At  the  time  the  lease  was  executed,  and  at  the 
request  of  the  appellants  a  notioe  in  writing 
addressed  to  the  respondent  was  signed  bv 
Thomas  Whiting,  as  agent  on  behalf  of  his  wi& 
Ann  Whiting,  to  quit  and  deliver  up  possession  of 
the  New  Inns  on  the  25th  March  1903,  the  date 
of  such  notioe  being  at  the  time  left  blank. 

(a)  Beportad  ^  W.  db  B.  Hbkbbbt,  Bsq.,  BMrliter«t-lAw. 


The  notice  was  without  any  alteration  or  add^ 
tion,  except  the  date,  served  on  the  respondent 
on  the  4th  Sept.  1902,  and  was  dated  on  that  day. 

In  July  1902  the  app^lants  made  application 
to  the  respondent  to  pay  to  them  a  quarter's  rent 
up  to  the  24th  June  1902  (reckoned  m>m  the  pre- 
vious 25th  March),  but  the  respondent  declined  to 
do  so,  alleging  that  no  rent  was  then  due. 

The  respondent,  on  the  application  of  the 
appellants,  did,  in  Oct.  1902,  pay  them  the  half 
year's  rent  up  to  the  previous  29th  Sept. 

The  respondent  also,  in  April  1903,  paid  to  the 
appellants  a  half  year*s  rent  up  to  the  25th 
March. 

Objection  was  taken  on  behalf  of  the  respon- 
dent that  the  notice  to  quit  was  void  and  of  no 
effect,  and  it  was  contended  on  the  part  of  the 
i^espondent  thai  as  such  notice  was  not  served 
prior  to  the  commencement  of  the  lease,  it  should 
have  been  given  by  or  on  behalf  of  the  appellants 
who  were  the  persons  entitled  to  immediate  rever- 
sion in  the  premises. 

It  was  contended  on  the  part  of  the  appellants 
that,  although  Mrs  Ann  Whiting  had  granted 
them  a  lease  of  the  New  Inns,  it  did  not  afiect  the 
yearly  tenancy  in  the  premise  of  the  respondent, 
and  that  until  the  respondent  attorned  tenant  to 
them  they  could  not  give  him  notice  to  qmt, 
distrain  for  rent,  or  act  as  his  landlords,  and  that 
therefore  the  proper  person  to  give  the  notioe  to 
quit  was  Mrs.  Ann  W hiting,  and  by  the  sabee- 
quent  payment  of  rent  by  tJie  respondent  to  the 
appellants,  he  became  their  tenant,  and  they  were 
entitled  to  adopt  the  notice  which  was  running. 

The  justices  being  of  opinion  that  Mrs.  Ann 
Whiting  having  granted  a  lease  of  the  premises 
to  the  appellants,  could  not  ^ve  a  vabd  notioe 
to  quit,  dismissed  the  application. 

Manby  for  the  appellants. 

Fisher  Williafns  for  the  respondent. 

Lord  Alybbstonb,  CJ.-^I  do  not  think  thai 
we  can  say  that  the  decision  of  the  justices  was 
wrong.  The  present  respondent  was  a  tenant 
from  year  to  year  of  Mrs.  Whiting,  and  dniing 
such  tenancy  she  granted  a  lease  for  foniteen 
years  to  the  appellants.  The  husband  as  SLguxt 
for  Mrs.  Whitmg  at  the  time  the  lease  was  exe* 
cuted  signed  a  notice  to  quit  addrened  to  the 
respondent,  but  that  was  not  dated  and  aerred 
until  September.  If  by  any  rule  of  law  the 
lessor  of  the  appellants  is  entitied  to  be  treated 
as  the  landlord  of  the  respondent,  then  that  notioe 
to  quit  would  be  good.  It  seems  to  me  that 
the  real  question  is  whether  or  not  under  these 
circumstances  the  assignee  of  the  reversion  is 
bound  to  give  the  notice  to  quit^  or  whether  such 
assignee  can  avail  himself  <n  the  notioe  given  on 
behdlf  of  his  lessor.  I  think  in  this  oourt  the 
law  is  in  &.vour  of  the  contention  adopted  in 
the  court  below.  I  think  that  tiie  case  of  Doe 
V.  Brown  (2  EL  &  BL  331)  is  binding  upon  us. 
That  case  says  that  where  a  party  entitled  to  a 
remainder  in  tail  expectant  upon  the  determinft- 
tion  of  a  life  estate  grants  a  term  of  yean  to 
oommenoe  immediately,  the  g^rantee  without  entry 
takes  an  immediate  vested  estate  carved  out  of 
the  remainder,  the  statute  4  Anne,  c.  16,  a.  9, 
making  the  conveyance  as  effectual  as  if  attomp 
ment  had  been  made  by  the  tenant  of  the  par- 
ticular estate.  The  grant  of  the  lease,  thereuoe, 
passes  the  reversion,  and  not  merely  the  ftttom* 
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Bent.  Lord  Campbell,  C.J.  in  his  judgment, 
says :  "  The  effect  of  this  dootrine  with  re^urd  to 
leases  caired  ontof  the  reyersion  or  remainder 
is  Tery  distinctly  stated  in  Bac.  Abr.  Tit.  Leases 
<N)  (Tol.  4t,  p.  846,  7th  edit.).  If  the  grantees  of 
sQoh  leases  could  not  obtain  an  attornment,  they 
might  at  their  election  treat  the  grant  as  an 
tnieresss  termini;  bat  where  they  obtained  the 
attornment  the  grant  operated  as  a  conyeyance  of 
so  much  of  the  reyersion.  The  statate  of  4  Anne, 
€.  16,  s.  9,  now  makes  all  grants  of  manors  or 
rents,  or  of  the  reyersion  or  remainder  of  any 
messuages,  effectual  to  all  intents  and  purposes 
without  any  attornment  of  the  tenants  of  the 
manors  or  of  the  lands  out  of  which  the  rents 
shall  be  issuing,  or  of  the  particular  tenants 
npon  whose  estates  any  such  reyersions  or  re- 
mainders shall  and  may  be  expectant  or  depend- 
ing as  if  their  attornment  iiad  been  had  and 
made."  Parke,  B.  in  Harmer  ▼.  Bean  (8  C.  &  K. 
907)  said :  "  It  appears  that  all  the  rent  was  paid 
up  to  Michaelmas  1851,  and  the  plaintiff  is 
entitled  to  receive  for  aJl  rents  due  aftor  that 
till  Midsummer  1852 ;  for  we  find  that  in  Aug. 
1852  the  plaintiff  granted  a  lease  under  seal  of 
this  prepay  to  "ilEc.  Ford  for  twenty-one  years, 
and  m  consequence  of  this  being  done  the  rever* 
sion  was  tnmsferred  to  Mr.  Ford,  and  tJie 
plaintiff  cannot  recover  for  any  of  this  rent  due 
afterwards."  It  is  said  that  some  authorities  are 
inconsistent  with  that  view,  and  to  some  extent 
they  may  be,  but,  even  if  that  is  so,  we  have  to 
choose  between  them  alL  We  must  hold  that 
the  reversion  passed,  and  the  appeal  must  be  dis- 
missed. 

LAW&A17CB  and  Ebknbbt,  JJ.  agreed. 

Judgment  aeeordi/ngly, 

Solidtors:    Churchy  BendeU,  and  Co.,  for  C. 
Herbert  CoUis,  Stourbridge ;  Botterell  and  Boche, 


Dee.  9  and  10,  1903. 

(Before  Lord  Alvebstonb,  C.J.,  La.wbanob 
and  Kbnnedt,  JJ.) 

Oabbittt  (app.)  V.  Dubhajc  Joint  Comhittbb 

(resps.).  (a) 

Police — Peneionr^Approved  eervice  —  Continuaus 
eerviee^-Break  in  Mrtnoa— Poltoe  Act  1890  (53  A 
54  Viet.  e.  45),  $.  1. 

The  "  approved  aerviee  "  referred  to  in  sect.  1  of  the 
FoUee  Aet  1890  m/uet  he  eonOnnoue  $erv%oe  to 
entitle  a  eonetahle  to  a  peneion, 

-Cabb  stated  by  quarter  sessions  on  sn  applica- 
tion made  on  oehalf  of  the  appellant,  a  retired 
police  constable,  by  wa^  of  ap^>eal  against  the 
refusal  of  the  stanomg  joint  committee  to  admit 
bis  claim  to  a  pension  under  the  Police  Act 
1890. 

On  the  hearing  of  the  application  the  appellant 
relied  upon  a  COTtificato  of  approved  service  for 
upwards  of  twenty-five  years  which  was  produced, 
and  which  (save  for  the  objection  hereinafter 
mentioned)  was  admitted  to  be  a  certificate  duly 
siven  under  the  Aet  and  to  refer  to  the  appel- 

The  certificate  showed  service  for  twenty-five 
Tears  snd  ninety-nine  days,  but  also  idiowed  two 
Dreaks  in  the  service  of  four  and  two  months 

(a)  B«ported  by  W.  di  B.  Hsbbsbi,  Baq., 

Mao.  CiB.— Vol.  XXI. 


respectively,  such  breaks  not  being  included  in 
the  above  period. 

The  respondente  tendered  evidence  to  the  effect 
that  the  service  of  the  appellant  during  the 
period  had  not  in  fact  been  diligent  and  faithful 
service,  and  contended  that  the  certificate  related 
to  the  period  of  service  and  was  not  conclusive 
evidence,  and  that  the  acting  chief  consteble  could 
not  certify  as  to  character,  which  appeared  from 
the  police  records,  and  that  the  joint  committee 
were  entitled  to  exercise  their  discretion  as  to 
granting  or  withholding  a  pension  on  the  ground 
of  misconduct. 

The  appellant  contended  that  it  was  not  open 
to  the  respondente  to  contradict  the  certificate, 
and  that  such  evidence  was  therefore  inadmissible. 

Cn  this  point  the  justices  agreed  with  the  con- 
tention of  the  appellant,  and  refused  to  receive 
evidoice  as  to  the  character  of  the  appellant. 

The  respondente  further  contenddd  that^  upon 
the  true  construction  of  the  Act,  it  was  necessary 
that  the  whole  period  of  service  of  twenty-five 
years  should  be  continuous  in  order  to  entitle 
the  appellant  to  a  pension  in  respect  thereof. 

The  appellant  contended  that  the  period  need 
not  be  continuous,  and  further  contended  that 
even  so  the  certificate  of  approved  service  once 
given  precluded  the  respondente  from  raising  this 
point. 

The  Court  of  Quarter  Sessions  considered  that 
the  Act  required  that  the  whole  period  should  be 
continuous,  and,  inasmuch  as  the  certificate 
showed  on  ite  face  that  there  had  been  two  breaks 
in  the  period  of  service,  they  considered  that  it 
was  open  to  the  respondente  to  raise  this  point. 

They  accordingly  dismissed  the  application. 

PickersgUl  {Simey  with  him)  for  the  appellant. 
—At  the  end  of  the  certificate  showing  the  ser- 
vice, the  chief  consteble  stetes :  "  I  certify  that  the 
term  of  approved  service  entered  above  has  been 
diligent  and  faithful  service  within  the  meaning 
of  sect.  4  of  the  Police  Act  1890."  Under  that 
section  the  certificate  by  the  chief  officer  of  the 
police  force  as  to  the  period  of  a  consteble's  ap- 
proved service  is  to  be  ''sufficient  evidence" 
thereof.  The  respondente  therefore  cannot  go 
behind  this  certificate,  and  so  the  appellant  here, 
having  completed  not  less  than  twenfy-five  years' 
approved  service,  is  entitied  to  his  pension  under 
sect.  1  of  the  Police  Act  1890.  Nowhere  does  it 
appear  by  that  stetute  that  this  approved  service 
must  be  continuous.  That  deduction  cannot  be 
drawn  merely  because  in  other  sections  of  the  Act 
a  consteble  is  allowed  to  include  in  the  length  of 
time  of  his  service  approved  service  with  another 
police  force  or  service  with  the  army  reserve  when 
called  out  for  war  or  training. 

M.  Shearman,  K.C.  (MeyneU  with  him)  for  the 
respondente. — ^It  is  true  that  sect.  4  of  the  Act 
of  1^^  says  that  the  certificate  of  the  chief  officer 
of  the  police  force  shall  be  sufficient  evidence,  but  it 
does  not  say  that  it  shiJl  be  conclusive  evidence. 
When  the  certificate  is  looked  at  it  shows  two 
brei^s  in  the  service.  When  the  whole  stetute 
is  looked  at  it  is  clear  that  approved  service  must 
be  continuous  service  to  entitle  the  consteble  to  a 
pension.    He  lef  ened  to 

Civil  Offioets'  Psnsians  Aot  1889  (32  A  33  Viiyt. 

c60); 
WalJcer  v.  Simpion,  88  L.  T.  Bep.  806 ;  (1903)  A  C. 
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By  sect.  21,  tbe  police  anthoritiee,  if  the  oonstable 
has  not  been  dismissed,  have  power  to  return  tbe 
deduotions  tbat  bave  been  mude  if  tbe  constable 
Jeayes  witbont  pension  or  gratoitj.  If  tbe 
contention  of  tbe  appellant  is  correct,  a  con- 
stable migbt  get  tbese  dedactions,  rejoin  again, 
and  yet  in  tbe  end  get  bis  pension,  altboagb 
be  migbt  bave  resigned  and  rejoined  several 
times. 

PichersgiU  in  reply. 

Lord  Alybbstonb,  G.J. — Tbis  case  is  not  free 
from  difficulty,  and  I  certainly  think  it  very 
desirable  tbat  the  matter  should  be  put  beyond 
•all  question  by  some  amending  A.ct,  or  by  some 
regulation,  if  such  can  be  made,  which  will  pro- 
duce that  result.  I  am,  however,  of  opinion  ^lat, 
upon  the  construction  of  tbe  Act,  the  service 
referred  to  must  be  continuous  service.  I  wish 
to  say  in  this  case,  and  I  will  deal  with  tbe  matter 
in  a  moment,  that  there  seem  to  be  peculiar 
difficulties  in  the  war  tbat  do  not  always  arise. 
There  is,  as  far  as  I  can  gather,  no  certificate 
of  the  police  authority  and  there  is  no  order 
of  the  police  authority  under  sub- sect.  1  of 
sect.  4.  I  do  not  say  tbat  there  was  none  in  this 
case,  but  all  I  say  is  that  none  has  been  pro- 
duced before  us.  The  document  that  came  before 
us  was  tbe  certificate  signed  by  the  chief  officer 
of  tbe  police  under  sub-sect.  2  of  sect.  4,  and  I 
have  no  doubt  tbat  tbat  is  intended  to  be  sufficient 
eWdence  of  the  period  of  the  constable's  approved 
service  in  any  particular  force.  But  that,  oi  course, 
does  not  touch  tbe  question  that  we  are  dealing 
with,  and  whether  or  not  that  certificate  could  be 
gone  behind  is  another  matter  which  it  is  not 
necessary  for  us  to  consider.  I  should  have 
thought  tbat  it  woald  require  a  very  stronjf  cajse  to 
go  benind  tbat  certificate ;  but,  be  tbat  as  it  may,  I 
only  desire  to  point  out  that  we  are  not  here  deal- 
ing with  tbe  order  of  tbe  authority,  the  stand- 
ing committee  of  the  Quarter  sessions  and  tbe 
county  oouncil,  made  unaer  sub- sect.  1  of  sect.  4. 
Therefore  tbe  case  which  comes  before  us  is 
tbis:  There  is  the  certificate  under  sub-sect.  2 
of  sect.  4,  which  shows  twenty- five  years  and 
ninety-nine  days'  service  made  up  of  three 
periods,  there  oeing  a  break  of  four  months 
in  1881  when  the  constable  resigned,  he  then 
being  a  first  class  constable,  and  he  was  after- 
wards reinstated  as  a  second  class  constable. 
Mr.  Pickersgill  has  said  tbat  he  resigned  of  his 
own  free  will  and  was  not  dismissed.  I  will  take 
it  so,  but,  if  that  is  so,  it  rather  makes  clear, 
what  I  think  is  tbe  real  construction  of  tbis 
certificate,  tbat  be  re-engaged  himself.  Then  he 
was  called  upon  to  resign  in  Feb.  1899,  and 
be  wa«  reinstated  as  a  second  class  constable 
in  April  1899.  In  other  words,  there  are  two 
breaks,  and  I  think  it  must  be  taken  tbat 
either  be  was  called  upon  to  resign  or  tbat  he 
did  resign.  Therefore  what  we  bave  to  consider 
is  whether  "  approved  service  "  in  this  A.ct  means 
continuous  service,  or  means  service  tbat  may  be 
made  up  of  certain  periods  with  breaks.  I  should 
like  to  say  that  it  seems  to  me  tbat  tbe  words  taken 
by  themselves  do  not  in  any  way  indicate  the  service 
migbt  not  be  made  up  of  several  periods.  If  we 
take  the  case  of  Walker  v.  Simpson  (nip.)  to  which 
Mr.  Shearman  caUed  attention  in  the  Privy 
Council,  where  they  were  dealing  with  the  question 
of  what  was  service,  I  can  see  no  difficulty  or  doubt 


that  under  those  circumstances,  as  Lord  Mac- 
nagbteo  there  pointed  out,  the  service  for  a 
certain  time  may  be  a  service  made  up  of 
broken  periods.  But  what  we  have  to  consider 
is  what  was  meant  in  tbis  Act,  and,  althoogh 
I  do  not  oome  to  the  conclusion  without  doubt^ 
I  think,  looking  at  tbis  Act,  there  are  certain 
clauses  which  show  that  it  must  have  been 
meant  to  bave  been  continuous  service,  or  else 
the  clauses  are  absolutely  unnecessary.  The 
first  section  speaks  of  a  man  comnleting  not  less 
than  twenty-five  years'  approvea  service  and 
completing  fifteen  years'  ap{>royed  service.  That 
of  itself  does  not,  to  my  mind,  decide  the  case, 
but  it  rather  points  in  the  direction  of  tbe  period 
being  completed,  I  think,  as  a  continuous  period. 
But  of  course  tbat  might  be  very  easily  rebutted, 
because  tbe  transmission  from  it  is  so  very  small 
by  tbe  subsequent  provisions.  Therefore  we 
bave  got  to  see  what  l^ht  is  thrown  upon  it  hy 
the  otner  provisions.  Now,  tbe  first  important 
provision  is  under  sub-sect.  1  of  sect.  4:  "The 
service  of  a  constable  for  the  purposes  of  this 
Act  shall  be  subject  to  such  deductions  ia 
respect  of  sickness,  misconduct,  or  neglect  of 
duty  as  may  be  made  therefrom  in  pursuance  of 
tbe  regulations  of  the  force  to  wmcb  the  con- 
stable belongs;  and  the  expression  'approved 
service '  shall  for  tbe  purposes  of  this  Act  mean 
such  service  as  may  after  such  deductions  as 
aforesaid  (if  any)  be  certified  under  tbe  order  of 
tbe  police  authority  to  have  been  diligent  and 
faithful  service."  Again  I  think,  to  a  certain 
extent,  it  rather  supports  Mr.  Shearman's  view^ 
because  it  speaks  of  deductions  in  respect  of 
sickness,  misconduct,  or  neglect  of  duty,  which 
would  refer  to  tbe  period  when  a  man  was,  so 
to  speak,  serving,  but  it  is  not  conclusive,  because 
it  is  quite  possible  to  apply  those  words  to  the 
several  periods  of  service  aud  to  make  a  deduction 
for  each  period,  and  then  the  sum  total  of  the 
various  periods — tbe  deductions  having  already 
been  made — will  come  up  to  tbe  twenty-five  years. 
So  tbat  again  you  bave  got  a  section  which 
is  not  a  conclusive  one,  but  which,  I  think, 
favours  the  view  of  the  service  being  continuous. 
Sub- sect.  4,  about  the  man  shifting  from  one  force 
to  another,  which  was  relied  upon  by  Mr.  Shear- 
man, I  do  not  think  touches  the  question  at  alL 
That  was  necessary,  because  it  migbt  be  thought 
that  the  man's  service  in  one  force  would  not  be 
oontinuous  service  in  another  force,  and  there- 
fore tbat  was  necessaiy  to  entitle  men  to  count 
service  in  force  A  as  being  approved  service 
in  force  B.  But  sub- sect.  5  does  seem  to  be 
quite  different.  If  Mr.  Pickersgill's  argument  is 
correct,  that  all  periods  are  to  be  added,  then  why 
should  sub- sect.  5  be  added,  tbat  where  the  con- 
stable with  the  knowledge  of  the  police  authority 
is  called  out  for  training  or  for  permanent  ser- 
vices, he  shall  be  entitled  after  returning  to  the 
police  force  after  tbe  end  of  such  traming  or 
service  to  reckon  any  approved  service  which  he 
was  entitled  to  reckon  at  tbe  commencement 
Now,  if  there  was  ever  a  c&ee  in  which  sach 
a  break  as  tbat  ought  not  to  make  any  difference 
and  that  therefore  the  man  would  be  entitied 
to  add  together  tbe  pieces  of  service  which  he 
had  performed,  you  would  think  tbat  that  would 
be  the  case,  and  yet  you  see  tbat  it  has  to  be 
provided  for  by  express  enactment.  Therefore 
that  seems  to  point  in  the  direction  of  abeenoe 
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from  the  force  without  snoh  leave  as  not  being 
considered  part  of  the  approved  service,  there 
being  a  direction  that  he  shall  be  entitled  to 
reckon  what  he  was  entitled  to  at  the  com- 
mencement of  his  absence  as  approved  service 
in  the  force.  Then,  if  you  oome  to  sect.  5,  sub- 
sect.  5,  which  is  the  section  which  deals  with 
disablement  and  incapacity  during  the  service, 
we  find  a  corresponding  provision  which  again 
is,  I  think,  absolutely  unnecessary  if  Mr.  Pickers- 
gUl's  ailment  is  riffht — namely,  that  all  these 
periods  may  be  ad<Md  together.  That  says: 
^*  Where  a  constable  so  serves  again,  the  provi- 
sions of  this  Act  as  to  retirement  and  pensions, 
allowances,  and  eratuiti«»p  shall  apply  as  if  he 
had  not  previously  retired,  save  that,  except  in 
the  case  of  a  pension  for  non-accidental  injuries 
received  in  the  execution  of  duty,  he  shall  not 
reckon  as  approved  service  the  time  which  elapsed 
between  his  lormer  retirement  and  the  commence- 
ment of  his  service  again."  That,  again,  may 
point  to  a  case  in  which  the  break  is  especially 
provided  for  by  allowing  the  provisions  to  applv 
as  though  the  man  hiM  not  previously  retired. 
Now,  I  Slink  it  is  a  strong  thing  to  say,  in  the  face 
of  those  two  provisions,  that  if  a  man  chooses  to 
absent  himself  from  the  force  for  however  long  a 
period  or  for  whatever  purposes  he  likes,  be  can 
claim  that  the  twenty-five  years*  service  can  be 
made  up  of  broken  periods.  There  was  one  more 
section  to  which  our  attention  was  called  by  Mr. 
Shearman  which  shows  what  the  scheme  of  the 
Act  was.  Sect.  21  refers  to  a  man  being  retired 
without  getting  a  pension,  and  again  it  says  that : 
"  If  a  constable  not  having  been  dismissed  leaves 
a  police  force  without  a  f)enBion  or  gratuity,  the 
police  authority  may,  if  it  seems  to  them  just, 
pay  him  the  whole  or  part  of  the  rateable  deduc- 
tions which  have  been  made  from  his  pay."  Again, 
that  is  not  conclusive,  because  Mr.  Pickersgill 
would  be  entitled  to  say:  "If  a  man  does  not 
claim  anv  repayment  of  the  deductions,  he  ought 
to  be  allowed  when  he  goes  on  service  at  the 
latter  period  to  add  two,  three,  or  four  periods 
together."  I  agree  that  that  is  not  conclusive,  but 
it  does  seem  to  me  to  support  the  view  that  the 
Leffidature  was  dealing  with  continuous  service, 
and  was  therefore  providing  for  a  man  going  out 
of  the  service  before  the  time  when  he  was  in  a 
dtion  to  daim  a  pcmsion.  For  these  reasons 
think  that  the  decision  of  the  quarter  bessions 
was  right,  and  that  the  appeal  should  be  dis- 
misaed. 

liAWBAKCB,  J. — I  am  of  the  same  opinion,  and 
it  is  impossible  to  say,  reading  these  sections, 
that  they  are  consistent  with  the  argument 
that  any  number  of  periods  of  service  may  be 
added  together  for  the  purpose  of  ensuring 
the  pension.  It  is  one  of  numerous  instances 
in  Aots  of  Parliament  where  by  the  insertion  of 
one  word  the  framers  of  the  Act  might  have 
made  tiieir  meanii^  peifectly  clear,  whereas  in 
this  instance,  in  order  to  see  what  is  the  meaning 
of  the  Act,  it  is  necessary  to  look  through  the 
whole  of  the  sections  to  see  whether  the  service 
is  to  be  a  continuous  service  or  not.  If  the 
framers  of  the  Act  had  used  the  words  "con- 
tinuous service,"  there  would  have  been  no  diffi- 
culty whatever. 

Kbnnbdy,  J. — ^I  think  it  is  certainlj  strange 
and  also  very  unfortunate  that  the  Legislature  m 
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passing  this  important  Act  has  left  to  the 
administrators  of  the  Act,  or  those  who  have  to 
deal  with  it  judicially,  to  infer  from  the  sections 
indirectly  that  which  is  obviously  a  most  impor- 
tant part  of  the  scheme — ^namely,  whether  the 
right  to  pensions  is  dependent  upon  a  continuous 
and  uninterrupted  service,  or,  as  was  held  by  the 
Privy  Council  in  the  case  of  WdUcer  v.  BimpBon 
(8i»p.),  the  service  might  be  made  up  of  various 
terms  of  service  with  interruptions  or  breaks 
between.  I  am  afraid  that  I  feel  a  good  deal 
more  doubt  than  my  Lord  and  my  brother 
Lawrance  as  to  the  right  inference  to  be  drawn 
from  this  section.  I  hope  it  is  not  unreasonable 
that,  in  construing  an  Act  of  this  kind,  where  one 
is  admittedly  driven  to  an  interpretation  on  an 
important  point  by  inference  from  various  sections 
up  and  down  the  Act,  to  sav  that  it  is  not  absent 
from  one's  mind  that  the  decision,  from  which  I 
am  not  going  to  dissent,  certainly  cannot  tend  to 
enhance  the  popularity  of  the  service  which  is  of 
the  highest  importance  to  the  communitv.  I 
approach  the  Act  with  a  feeling  that  certainly,  if 
a  man  has  served  creditably  and  with  merit  for 
twenty-five  years  to  earn  a  pension,  there  may  be 
cases  in  which — as  to  the  merits  of  the  present 
case  I  say  nothing  one  way  or  the  other — an 
officer  who  for  a  short  time  may  have  left  the 
service  and  been  invited  by  his  superior  to  return 
to  it  would  be,  I  think,  perhaps  hardly  treated  in 
the  opinion  of  many  if  the  ten  years  or  so  that 
he  has  first  faithfully  served  should  not  form 
part  of  the  consideration  in  the  pension  which  the 
Act  allows.  I  feel  rather  pressed  also  by  this, 
that  I  think  that  the  view  which  should  be  taken 
is  the  view  which  I  understand  Lord  Macnaghten 
to  have  given  his  high  authority  to  in  the  case  of 
WdUcer  v.  Simpson  («tip.) — ^namely,  that  orimA 
fa>oie,  if  you  serve  twenty-five  years  unaer  a 
certain  head  or  office,  you  should  be  entitled  to  a 
pension.  It  was  for  those  who  say  that  such 
services  must  be  continuous  to  have  inserted  a 
word  which  would  convey  that,  and  it  would  have 
been  simple  to  have  said,  as  my  brother  Lawrance 
has  pointed  out,  "continuous  service."  The 
absence  of  a  phrase  to  qualify  what  has  prtTnd 
fcusie  a  different  meaning  seems  to  me,  reading 
the  whole  of  the  Act,  to  be  at  any  rate  an  inference 
not  unjustly  to  be  drawn  in  favour  of  the  view 
which  the  appellant  takes  here.  But  it  is  conceded 
that,  in  order  to  construe  an  Act  of  Parliament  of 
this  kind  rightly,  you  must  look  at  the  whole  Act. 
If  I  find  distinct  provisions  which  certainly  I  am 
not  capable  of  explaining,  except  upon  the  basis 
that  those  who  fnuned  it  had  in  view  continuous 
service,  I  am  not  prepared  to  dissent.  I  entirely 
agree  with  my  Lord  that  it  is  very  difficult, 
reading  sub-sect.  5  of  sect.  5  and  sub-sect.  5  of 
sect.  4,  if  it  was  to  be  the  basis  of  the  Act  that  the 
service  need  not  be  continuous,  to  see  why  these 
provisions  should  be  inserted  which  provide  for 
the  treatment  as  continuous  service  of  service 
with  certain  specified  breaks,  because,  of  course, 
otherwise  such  provisions  would  appear  to  be 
needless.  I  am  not  prepared  to  dissenC  therefore, 
from  the  judgment  which  has  been  pronounced  by 
my  Lord  and  my  brother  Lawrance. 

Appeal  dismieeed. 

Solicitors:  BeU,  Brodrick,  and  Gray,  for  A, 
Oeipel,  West  Hartlepool ;  Simey,  Son,  and  JZt/e, 
Sunderland. 
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Dee.  11atMll4,190d. 

(Before  Lord  Alvbbstonb,  O.J.,  Lawbancb 
and  Kbnnbbt,  JJ.) 

Bbx  v.  Gillbspib  and  othbbs  ;  Ex  parte 
Oybbsbbbs  of  Wbst  Ham.  (a) 

Poor  rtxte — Beeovery — Dieirees  warrant — Tender 
of  jHxrt  of  rate  in  court — Befueal  of  magistrcUe 
to  xseue  aietrees  warrant  for  whole  rate — JwriS' 
diction  of  magistrate  so  to  refuse — Poor  Belief 
Act  1601  (43  tllia,  c,  2),  s.  4t-l>istress  for  Bates 
Act  184^  (12  &  13  Vict.  o.  14),  ss,  1,  5,  8,  and 
forms  in  schedule. 

Where,  upon  an  application  by  overseers  to  a 
magistrate  under  the  Distress  for  Bates  Act  1849 
for  a  distress  warrcmt  for  rates,  the  ratepayer 
against  whom  the  application  is  made  tenders 
in  court  before  the  magistrate  a  part  of  the  rate 
the  magistrate  is  not  bound  to  iseue  a  distress 
warratd  for  the  whole  am>ount  of  the  rate,  but 
has  a  discretion  to  issue  the  distress  warrant 
for  the  balance  only,  after  deducting  the  am^mnt 
so  tendered  in  court. 

Rule  calling  on  the  stipendiaij  magistrate  for 
the  borough  of  West  Ham  and  Messrs.  Boardman 
and  Sons  to  show  oause  why  the  magistrate 
should  not  issne  his  warrant  to  levy  by  distress 
and  sale  of  the  goods  and  chattels  ox  Messrs. 
Boardman  and  Sons  the  sum  of  441Z.  8s.  9d.,  being 
the  amount  of  a  certain  rate  duly  made  by  the 
OTerseers  of  the  poor  of  the  parish  of  West  Ham. 

The  rate  in  question  was  duly  made,  and  was 
payable  by  the  respondents,  Messrs.  Clement 
jDoardman  and  Sons,  in  respect  of  certain  premises 
in  the  parish  of  West  Ham  of  which  Messrs. 
Boardman  and  Sons  were  occupiers. 

The  facts  were  stated  as  follows  in  the  affidavit 
made  and  filed  by  the  learned  magistrate. 

A  complaint  by  John  KendsiiJ,  an  assistant 
overseer  of  the  parish  of  West  Ham,  was  made 
to  the  magistrate  on  the  15th  July  1903  that 
(amongst  otners)  Messrs.  Clement  Boardman  and 
Sons,  being  persons  duly  rated  to  the  poor  in  a 
rate  made  on  the  28th  April  1903  in  the  sum  of 
4411,  Ss.  9(2.,  had  not  paid  that  sum,  but  had 
refused  and  neglected  to  do  so.  Thereupon  a 
summons  was  issued  to  Messrs.  Boardman  and 
Sons  to  appear  at  the  West  Ham  Police-court 
on  the  22na  July  1903  to  show  cause  why  they 
had  not  paid  and  neglected  or  refused  to  pay  the 
rate. 

On  the  22nd  July  Mr.  John  Boardman  on 
behalf  of  Messrs.  Boardman  and  Sons  appeared 
before  the  magistrate  at  the  court.  The  assistant 
overseer  produced  the  book  containing  the  poor 
rate  with  the  allowance  by  the  justices,  and 
proved  the  demand  and  nonpayment  for  seven 
days  previous  to  the  summons.  No  objection 
was  taken  to  the  rate  or  to  the  formalities,  but 
in  cross-examination  the  assistant  overseer  ad- 
mitted that  Messrs.  Boardman  bad  tendered  416^ 
on  account  of  the  rate  by  leaving  that  amount  at 
the  rate  office,  which  amount  was  subsequently 
sent  back  to  Messrs.  Boardman. 

The  assistant  overseer  also  stated  that  he  did 
not  think  he  ever  refused  part  payment  of  a  rate 
before ;  Messrs.  Boardman  s  ground  of  objection 
to  pay  the  ^alunce  was  that  they  disapproved  of 
the  recent  Education  Act. 

At  the  magistrate's  suggestion  Messrs.  Board- 

(a)  Beported  by  W.  W.  Obe,  Esq.,  Barri«ter-at.Lftw. 


man  made  another  tender  of  the  4162.  in  court, 
but  the  assistant  overseer  refused  to  accept  the 
same.  Thereupon  the  magistrate  refused  to  issod 
a  distress  warrant  for  more  than  252.  8s.  9d.,  the 
baJanoe. 

Sect  8  of  12  &  13  Yict  o.  14  (the  Disti^ss  for 
Bates  Act  1849)  provides  as  follows : 

And  whereas  it  may  be  oonvenient,  and  save  9xpmss 
and  litigatioii,  if  forms  to  be  used  for  the  purpose  of 
levying  the  sums  aforesaid  should  be  given ;  Be  it  ea- 
aoted,  that  the  forms  in  the  sobedole  to  this  Ant  oon- 
tamed,  or  forms  to  the  same  or  the  like  effect,  shall  be 
deemed  good,  valid,  and  sufficient  in  law. 

A  reference  to  forms  A  (2),  B,  and  0  (1)  shows 
that  it  is  necessary  to  state  in  each  that  the 
respective  persons  '*  have  not  respectively  paid  the 
said  sums  or  any  part  thereof,  but  have  respec- 
tively refused  so  to  do.^  The  magistrate  was  of 
opinion  that  it  was  clearly  oontemplated  by  the 
statute  that  a  ratepayer  "  to  save  expense  and 
litigation  "  might  pay  and  the  overseer  receive  a 

S>mon  of  the  rate,  and,  further,  that  Messrs. 
oardman  and  Sons  had  not  refused  payment  of 
the  rate,  but  only  a  part  thereof,  having  in  fact 
by  their  tender  shown  their  willingness  to  pay  the 
greater  part  thereof — ^namely,  4l6Z. — ^which  the 
overseers  neglected  and  refused  to  accept. 

The  magistrate  was  further  of  opinion  that, 
although  acting  ministerially,  it  was  never  con- 
templated that  he  should  issue  a  distress  wamint 
for  441Z.  8s.  9d.,  with  the  consequent  increase  of 
exp«>nse  to  the  ratepayers  (amounting  to  over  20L) 
in  executing  it,  when  416Z.  in  cash  was  to  be  had 
for  the  lifting  in  court  and  outside  the  court ;  that 
this  sum  of  25Z.  Ss,  9d,  was  the  only  sum  remain- 
ing unpaid,  and,  moreover,  the  only  sum  which 
Messrs.  Boardman  had  neglected  and  refused  to 

pay. 

The  magistrate  deemed  it  his  duty  as  a  ma^^ 
trate  to  ensure  payment  to  the  overseers  of  the 
full  amount  of  their  rate,  and  this  he  considered 
he  did  effectually  by  enabling  them  to  take  416L 
in  cash  and  granting  them  a  distress  warrant  for 
the  balance  of  25Z.  8s.  9(2.  He  at  the  same  time 
avoided  burdening  the  ratepayers  with  extra 
expense,  which  the  statute  seemed  to  him  to 
enioin. 

The  magistrate  further  stated  that  he  had  sat 
as  deputy  police  magistrate  and  as  poHoe  magis- 
trate at  that  court  for  over  fourteen  years,  and 
during  that  time  had  heard  many  thousands  of 
pjor  rate  summonses,  and  it  was  of  very  frequent 
occurrence  that  the  assistant  overseer  bad  asked 
him  to  order  distress  warrants  for  less  amounts 
than  those  for  which  the  summonses  were  issued, 
payment  on  account  having  been  accepted  by  the 
overseers.  He  had  never  personally  known  a 
single  instance  in  which  such  payment  had  been 
refused,  and  he  verily  believed  that  until  this 
question  of  the  education  rate  arose  payment  on 
account  of  poor  rates  had  always  been  accepted. 

In  the  affidavit  by  the  superintendent  assistant 
overseer,  at  whose  instance  the  rule  was  granted 
on  behalf  of  the  overseers  of  the  pariah,  it  was 
stated  (amongst  other  things)  that  the  rate  in 
question  included  the  education  rate  for  the 
parish ;  that  Mr.  John  Boardman  had,  for  Messrs. 
Boardman  and  Sons,  tendered  the  part  of  the  rate 
before  application  was  made  for  the  summons, 
but  refused  to  pay  the  balance  as  being  the 
amount  which  they  alleged  represented  tho  part 
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of  the  rate  applicable  to  iion*pronded  or  aeo* 
terian  schools;  that  the  overseers  had  at  a 
meeting  resolved  not  to  aooept  part  payment  of 
the  rates  when  snoh  part  payment  was  offered  or 
tflndeied  snbjeot  to  OBdnction  of  the  part  deemed 
to  be  in  respect  of  non-provided  or  sectarian 
schools ;  that  this  resolution  was  oommunioated 
to  Mr.  John  Boardman,  bnt  he  nevertheless  ten- 
dered the  portion  of  the  rate  and  claimed  to 
deduct  the  balance  as  being  in  respect  of  the 
education  rate,  but  the  tender  was  declined ;  that 
on  the  hearing  of  the  summons  before  the  magis- 
trate Mr.  John  Boardman  on  behalf  of  his  &m 
•gain  tendered  the  same  amount,  but  the  assistant 
oferseer  again  declined  to  accept  the  amount  ten- 
dered and  requested  the  magistrate  to  issue  a 
distress  warrant  for  the  whole  rate,  but  the  magis- 
trate declined  to  issue  a  distress  warrant  for  the 
whole  rate,  and  issued  a  distress  warrant  for  the 
balance  only ;  that  the  overseers  were  advised  that 
the  magistrate  had  no  power  to  compel  the  over- 
seers under  the  circumstances  to  accept  payment 
of  part  of  the  rate  from  Messrs.  Boardman  and 
8(ms  or  to  refuse  to  issue  a  distress  warrant  for 
the  whole  amount  of  the  rate,  and  they  accordingly 
applied  for  the  above  rule  for  a  mandamus. 

In  an  affidavit  by  Mr.  John  Boardman  as 
repreeentinff  his  firm  he  stated  that  he  had  a  con- 
scientious objection  to  voluntarily  pay  that  part 
of  the  poor  rate  which  was  applicable  to  non-pro- 
vided or  sectarian  schools  in  the  parish,  and  that 
on  that  ground  his  firm  had  refused  to  pay  the 
25Z.  8a.  9d.,  the  part  of  the  rate  which  was  so 
applicable  ;  that  he  had  tendered  both  before  the 
summons  and  in  court  the  416Z.,  and  that  his  firm 
were  ready  and  willing  to  give  sJl  facilities  to  the 
overseers  and  their  bailiffs  in  connection  with  the 
execution  of  the  distress  warrant  ordered  to  be 
issued  by  the  maf^^strate. 

Bobson,  E.G.  (Maemorran,  E.G.  and  Artemis 
Jones  with  him)  showed  cause. — No  order  in  the 
nature  of  a  mandamus  ought  to  ^o  in  this  case. 
The  magistrate  offered  to  issue  a  distress  warrant 
for  the  balance  of  25Z.  8s.  9d.,  but  he  refused  to 
issue  the  distress  warrant  for  the  whole  amount. 
The  question  now  is  whether  the  magistrate  had 
a  discretion  to  offer  to  issue  a  distiess  warrant 
for  the  balance  only,  or  whether  he  was  bound  to 
issue  the  warrant  for  the  whole  amount.  It 
is  submitted  that  he  had  a  discretion  to  issue  the 
distress  warrant  for  the  balance  only — ^that  is,  for 
the  amount  over  and  above  the  sum  tendered  in 
court.  By  the  Poor  Belief  Act  1601  (43  Eliz. 
c.  2)  the  refusal  to  pay  the  poor  rate  was  a 
criminal  offence,  and  the  justices  had  power  to 
commit  to  prison-«in  default  of  distress  for  the 
X>oor  rate — ^the  party  against  whom  the  distress 
warrant  should  have  been  issued.  Then  by  the 
Distrees  for  Bates  Act  1849  (12  &  13  Yict.  c.  14), 
8.  2,  this  imprisonment  was  limited  to  three 
months,  so  that  this  is  a  case  falling  within  the 
criminal  law,  with  the  liability  to  imprison- 
ment over  and  above  the  civil  liability  to 
pay  the  debt.  Therefore  if  the  maffistrate 
IB  bound  in  such  a  case  to  issue  a  distress 
warrant  for  the  whole  amount,  notwithstanding 
that  the  greater  part  of  that  amount  has  been 
tendered  in  court,  it  would  impose  upon  a  rate- 
payer a  much  greater  punishment  than  that  con- 
templated by  the  law.  The  contention  on  the 
part  of  the  overseers  is  that  they  are  entitled  to 


have  the  whole  rate,  and,  if  thev  do  not  get  the 
whole  they  are  entitled  to  refuse  the  part  tendered. 
The  Act  itself  and  tiie  forms  in  the  schedule 
show  that  that  is  not  so,  and  that  the  magistrate 
has  a  discretion  in  the  matter.  The  forms  of 
complaint  and  warrant  of  distress  given  in  the 
schedule  to  the  Act — namely,  A  (1),  A  {2),  B,  G  (1)» 
and  G  (2) — all  contain  the  words  '*  hath  not  paid 
the  same  or  *  any  part  thereof,'  but  hath  refused 
to  do  so,"  showing  that  the  Act  contemplated 
that  there  might  be  a  payment  of  part  of 
the  rate,  and  a  distress  warrant  for  the 
balance  unpaid.  The  duty  of  the  overseer  is 
to  demand  the  whole  rate,  but,  if  he  cannot 
get  the  whole  rate,  then  he  ought  to  demand 
a  part  of  it,  as  he  has  to  inform  the  magis- 
trate in  the  complaint  (form  A  1)  that  the 
ratepayer  has  not  paid  any  part  of  the  rate.  The 
question  whether  the  act  of  the  magistrate  in 
issuing  a  distress  warrant  is  judicial  or  ministerial 
is  considered  in  Archbold's  Poor  Law,  LSth  edit., 
p.  1056,  and,  although  justices  may  be  bound  to 
issue  a  distress  warrant  in  certain  cases,  they  aie 
not  bound  to  issue  the  warrant  for  the  whole  rate 
when  part  has  been  tendered  in  oourt.  If  the 
distress  warrant  is  issued  for  the  whole  amount 
when  part  has  been  tendered,  the  ratepayer 
suffers  in  two  ways — first  in  being  liable  to 
larger  costs,  and,  secondly,  by  having  a  larger 
quantity  of  goods  sold  by  a  forced  side  than  is 
necessary. 

Danckwerts,  K.G.  (Edward  Morten  and  Sturges 
with  him)  for  the  overseers  in  support  of  the  rule. 
— The  magistrate's  duty  was  ministerial  only,  and 
he  was  bound  to  issue  the  distress  warrant  for 
the  whole  rate.  Sect  4  of  43  Eliz.  c.  2  (the  Poor 
Belief  Act  1601)  gives  the  overseers  power,  by 
warrant  from  two  justices  of  the  peace,  to  levy 
the  sums  and  all  arrearages  oi  every  one  that 
shall  refuse  to  contribute  "according  as  they 
shall  be  assessed"  by  distress  and  sale  of  the 
offender's  goods.  Therefore  the  persons  against 
whom  the  distress  is  to  go  are  the  persouH  who 
refuse  to  contribute  "  according  as  they  shall  be 
assessed."  There  are  a  series  of  cases  as  to  what 
the  jurisdiction  of  justices  is  in  such  cases.  The 
proposition  of  law  to  be  deduced  from  tiie  cases 
is  that  the  justices,  when  they  are  called  on  to 
act  in  granting  a  distress  warrant  for  rates,  are 
entitled  to  nay,  *'  Tou  must  show  us  a  legal  rate  " ; 
but  once  the  rate  is  legal  on  the  face  of  it  and 
is  in  other  respects  legal,  then  the  duty  of  the 
justices  is  merely  ministerial,  the  reason  being 
that  a  distress  warrant  is  a  process  of  execution. 
It  is  for  the  overseers  to  determine  whether  they 
will  accept  part  payment  of  the  rate;  the  discretion 
to  accept  part  payment  rests  with  them  and  not 
with  the  justices.  A  question* arose  as  to  whether 
the  Summary  Jurisdiction  Act  1879  applied  to 
proceedings  for  the  recoveiy  of  rates,  and  the 
case  of  Beg.  v.  Price  (42  L.  T.  Bep.  439 ;  5  Q.  B. 
Div.  300),  which  came  after  the  Summary  Juris- 
diction Act  1879,  decided  that  that  Act  did  not 
affect  proceedings  for  the  recovery  of  poor  rates, 
and  that  a  distress  warrant  for  such  rates  might 
be  issued  as  before  the  Act.  The  reason  why  the 
justices  were  bound  to  see  that  the  rate  was  legal 
on  the  face  of  it  was  for  their  own  protection,  as 
otherwise  they  might  be  subject  to  an  action  for 
trespass.  That  is  very  clearly  put  by  Parke,  B. 
in  NewbotUd  v.  Coltman  (16  L.  T.  Bep.  O.  S.  488 ; 
6  Ex.  189),  a  judgment  which  shows  that  the 
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jnetices  act  ministerially.  So,  in  SatUhwark  and 
VawshaU  Water  Companv  ▼.  Hampton  Urban 
Council  (79  L.  T.  Rep.  512,  at  p.  514;  (1899)  1 
^.  B.  273,  at  p.  277),  Smith,  L.J.  says:  "The 
magistrates  in  granting  the  warrant  of  distress 
aot  ministerially,  the  rate  itself  being  the  order." 
In  Beg.  v.  Handaley  (7  Q.  B.  Div.  398)  Field,  J. 
says:  "The  justices  upon  due  application  for  a 
distress  warrant  are  l)ound  to  grant  it.  .  .  . 
They  themselTes  hare  nothing  to  do  but  to  aot 
ministerially.  ...  I  think  they  had  no  juris- 
diction to  mipose  any  delay  in  the  execution  of 
the  warrant";  and  Hxiddleston,  B.  says :  "There 
can  be  no  doubt  that  the  justices  act  minis- 
terially, and  not  judicially."  The  Act  12  &  13 
Yict.  c.  14  was  careful  not  to  change  the  Act  of 
Elizabeth,  except  in  the  case  of  imprisonment. 
In  sects.  1  and  i  there  are  provisions  as  to  costs 
and  as  to  the  issuing  a  warrant  of  commitment. 
These  are  in  the  discretion  of  the  justices,  and 
and  as  to  these  they  act  judicially.  In  sect.  2 
there  are  reaJly  two  discretions,  whether  the 
person  is  to  go  to  prison,  and,  if  so,  for  wliat 
time ;  and  a  commitment  under  this  section  is  a 
punitive  order,  and  not  merely  a  legal  process  to 
enforce  payment : 

Be  Edqcomej  87  L.  T.  Bep.  108 ;  (1902)  2  K.  B.  403. 

Contrasting  the  language  of  this  statute  with  the 
statute  of  Elizabeth,  it  is  clear  that  in  granting 
the  distress  warrant  the  justices  have  no  discre- 
tion. Where  the  Act  intended  to  give  a  discre- 
tion it  says  so,  as  in  sect.  1 — "  if  in  their  dis- 
cretion they  shall  so  think  fit "  to  make  an  order 
AS  to  costs.  By  sect  5  the  summons  "  may  "  be 
in  the  form  in  the  schedule,  and  therefore  the 
forms  are  permissive,  and  the  forms  say  "or" 
any  part  thereof,  not  "  nor  "  anv  part  thereof,  so 
that  the  argument  based  on  the  words  "  or  any 
part  thereof'*  ought  not  to  pre  fail.  The  liability 
to  pay  the  rate  is  not  a  mere  private  debt,  but  is 
a  public  obligation :  (per  Mathew,  J.  in  Beg.  v. 
Blenkinsop,  66  L.  T.  Rep.,  at  p.  188;  (1892) 
1  Q.  B.,  at  p.  46).  In  Seaman  v.  Bwrley  (75  L.  T. 
Rep.  91 ;  (1896)  2  Q.  B.  344)  it  was  held  that  an 
application  to  enforce  payment  of  a  poor  rate 
by  distress  warrant  was  a  criminal  cause  for 
the  purpose  of  an  appeal  to  the  Oourt  of 
Appeal;  but  so  long  ago  as  Beg.  v.  Governor 
of  WhiteoroeS'Street  Prieon  (12  L.  T.  Rep., 
at  p.  546;  6  B.  &  S.,  at  p.  395)  the  oommit- 
ment  was  considered  to  be  under  civil  process. 
Then  as  to  the  question  of  tender,  the  rate  was 
one  entire  sum,  and  the  tender  to  be  good  must 
be  the  tender  of  the  whole  sum ;  a  tender  of  part 
of  an  entire  demand  is  bad  as  a  tender : 

Searlea   v.    Sadgrove,    26  L.    T.  Bep.  O.  S.  89; 

5E.  &B.  639f 
Dimon  v.  Clark,  5  C.  B.  365. 

It  rests  entirely  with  the  overseers  in  the  interests 
of  the  ratepayers  to  say  whether  they  will  require 
the  whole  rate  or  be  satisfied  with  a  part ;  but  it 
is  not  for  the  magistrate  on  an  amplication  for  a 
distress  warrant  to  say  that.  The  Aot  compels 
the  ratepayer  to  pay  the  whole,  and  it  is  entirely 
in  the  oiscretion  of  the  overseers  whether  they 
will  require  the  whole  to  be  paid ;  but  as  to  that 
the  magistrate's  duty  is  wholly  ministerial : 

Beg.  V.  Boieler,  4  B.  &  S.  959; 

Ba  parte  Bridgend  Ouardiane,  9  L.  T.  Rep.  720. 

The  utmost  to  be  recovered  for  costs  is  entirely 
independent  of  the  amount  of  the  rate. 


Lord  ALyBBSTONB,  G.J. — ^I  am  of  opinion  that 
this  rule  must  be  discharged.  I  wish  it  to  be 
distinctly  understood  that  nothing  I  say  in  this 
case  must  be  supposed  to  give  any  counteoance 
to  the  refusal  of  persons  (I  am  speaking,  of  oouraeb 
in  a  court  of  law)  to  pay  rates  that  are  justly 
due,  and  1  desire  to  mfuce  that  distinctly  plain. 
I  am  dealing  with  this  case  as  though  it  had 
arisen  in  any  other  ordinary  case,  and  as  though 
I  had  not  known  the  motive  which  was  set  up  as 
an  excuse  for  not  paying  the  whole  of  the  rates. 
I  am  anxious  to  say  that  because  it  sometimes 
has  been  supposed  that  a  judgment  given  in  a 
case  of  this  kind  has  countenanced  or  given 
support  to  matters  with  which  it  has  nothing  to 
do.  As  I  pointed  out,  the  question  in  this  case 
which  we  have  to  decide  is  whether,  when  an  appli- 
cation is  made  to  a  magistrate  under  the  Distress 
for  Rates  Act  1849  (12  &  13  Yict.  c.  14)  and  the 
person  against  whom  the  application  is  made, 
who  must  be  summoned  and  who  must  be  there, 
says,  "Here  is  a  part  of  the  money;  you  can 
take  it  to-day,"  the  magistrate  is  bound  to  issue 
a  distress  warrant  for  the  whole  amount.  With 
the  greater  part,  I  think  1  may  say  with  all  but 
one  point,  of  Mr.  Danckwerte*  able  argument  I 
entirely  agree.  I  entirely  agree  with  all  the 
suborcunato  and  minor  preliminary  nropositions 
that  he  laid  down.  I  agree  with  him  to  this 
extent  that  the  overseer  is  entitled  to  say,  "  I  will 
not  take  less  than  the  441Z."  It  seems  to  me,  having 
got  thus  far,  that  we  have  only  to  consider  what 
are  the  rights  and  duties  of  a  magistrate  asked 
to  issue  a  distress  warrant  under  the  statnte.  I 
think  it  is  quite  right  to  say,  broadly  speaking, 
that  the  duty  of  the  magistrate  is  ministmal,  but 
that  does  not  decide  the  question,  because  we  have 
then  really  got  to  explain  what  we  mean  by  the 
word  "  mmisterial."  I  have  no  doubts  and  not 
only  have  1  no  doubt,  but  I  have  decided  in  two  or 
three  oases  in  the  last  two  years,  that  when 
there  is  a  good  rate,  and  where  the  numristrate  ii 
satisfied  tlubt  the  person  is  the  proper  peraon  a2id 
has  not  paid,  the  grounds  which  he  can  consider 
as  a  reason  for  not  issuing  a  distress  warrant  are 
very  limited.  It  is  not  necessary  to  go  throndi 
them  again.  I  have  never  pretended,  nor  do 
I  now  pretend,  to  give  a  complete  cataloffiie 
of  them,  as  some  new  case  may  arise,  but 
I  am  not  aware  of  anything  which  has  ever  jus- 
tified the  view  that  a  magistrate  must  issue  a 
distress  warrant  if  the  person  is  prepared  to  pay 
there  and  then  the  wnole  amount.  Nor  do  I 
know  of  any  authority  which  suggests  that  he 
must  issue  the  distress  warrant  for  the  whole  if 
there  and  then  the  overseer  can  receive  or  has 
received  a  part  of  the  money  which  was  dne  to 
him.  It  seems  to  me  that  all  these  questions  are 
really  beside  the  question  we  have  to  oonsider. 
Nobody,  I  think,  can  read  the  Aot  of  12  &13  Yict 
c.  14  without  being  satisfied  that  the  Legislatare 
contemplated  process  for  part  of  the  rate  and 
payment  of  part  of  the  rate  as  well  as  prooess  for 
and  payment  of  the  whole  rate.  I  am  not  saying 
they  did  not  contemplate  that  under  many  circum- 
stances a  distress  waiTant  would  ordinarily  go  for 
the  whole  amount.  By  sect.  5  the  overseers  are 
directed  to  summon  the  party  before  the  juatioes. 
Therefore  the  party  is  to  be  there,  and,  although 
it  is  quite  ^rue  that  the  section  itself  relates 
specially  to  cases  where  proceedings  have  beeot 
taken  to  compel  payment  with  a  view  to  a  person 
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hemf^  lodged  in  prison,  sect.  6  says :  "  If  afc  any 
time  before  sacli  person  shall  be  committed  to 
and  lodged  in  prison  for  nonpayment  thereof,  or 
for  or  by  reason  of  its  being  returned  to  such 
warrant  of  distress  aforesaid  that  there  are  no 
goods  or  chattels  or  no  sufficient  goods  or  chattels 
.  .  .  such  person  shall  pay  or  tender  to  the 
churchwardens  or  overseers  of  the  poor  or  any  of 
them,  or  to  the  surveyor  of  highways  .  .  .  the 
sum  so  sought  to  be  recovered  together  with  the 
amount  of  all  ooste  and  en>en8eB  up  to  that  time 
incurred.  .  .  ."  Therefore  it  seems  to  me  that 
the  actual  words  of  the  statute  clearly  contem- 

Elate  that  there  may  be  an  application  made  for 
»s  than  the  f  nU  amount.  I  also  wish  to  point  out 
that  the  statute  also  contemplates  an  application 
being  made  for  more  than  the  amount  of  a  par- 
tioaiar  rate,  because  it  orders  the  justices  in 
some  cases  to  issue  a  distress  warrant  for  the 
rate  and  all  the  arrears  that  there  are,  which 
would  of  necessity  involve  some  inquiry  as  to 
what  the  real  arrears  were.  When  we  come  to 
look  at  the  section,  it  is  perfectly  true  that  the 
forms  as  forms  are  only  optional.  It  is  per- 
fectly true  that  the  forms  need  not  be  exactly 
followed,  because  the  words  are  "  or  forms  to  the 
same  or  the  like  .effect,"  but  still  the  forms 
indicate  that  the  L^^lature  contemplated  the 
Act  being  used  where  a  part  of  the  rate 
could  not.  be  recovered.  Under  these  cir- 
cumstances I  must  say,  treating  this  as  an  ordi- 
nary case  and  nothing  else,  I  am  very  much 
impressed  with  that  which  the  magistrate  has 
stated  to  be  the  practice  which  has  existed  now 
for  over  fourteen  years.  He  says  that  he  has  heard 
many  thousands  of  poor  rate  summonses,  and  it 
is  a  very  frequent  occurrence  that  the  assistant 
overseer  has  asked  him  to  order  a  distress  warrant 
for  less  amounts  than  those  for  which  the  bum- 
mouses  were  issued,  payment  on  account  having 
been  accepted  by  the  overseers.  The  point  Mr. 
Danckwerts  takes  that  impresses  me,  and  the  one 
point  that  has  given  me  aiffioulty  in  this  case,  is 
that  he  says  that  the  overseers  need  not  accept 
less  than  the  full  amount,  and  the  cases  in  which 
distress  warrants  have  been  issued  have  been  at 
the  request  of  the  overseers.  I  think  that  is  pro- 
bably true,  and  to  a  very  large  extent  true  in 
those  eases,  but  I  think  according  to  the  prin- 
dplee  of  justice,  when  the  statute  comtemplates 
process  going  for  a  part  which  is  refused  to  be 

rud,  there  being  a  question  of  previous  tender — 
a^ree  that  no  question  of  previous  tender  ought 
to  be  gone  into,  because  that  might  necessitate  a 
trial  of  what  was  a  tender — and  where  in  court 
the  magistrate  is  satisfied  that  the  money  is  to 
be  had  for  the  lifting  or  for  the  asking,  and  the 
process  of  the  court  is  only  required  to  enforce 
payment  of  the  balance,  then  the  magistrate  has 
a  ri^ht  to  issue  a  distress  warrant  for  the  balance. 
I  pointed  out  when  this  rule  was  moved  that  it 
seemed  to  me  extremely  doubtful  whether  or  not 
a  mandamuB  ought  to  go,  because  on  that  day 
when  the  magistrate  so  acted  the  overseer  could 
have  bad  the  4161,  in  cash,  and  a  distress  warrant 
for  the  balance  as  on  that  day.  I  have  listened 
witb  the  greatest  attention  to  the  argument  in 
support  of  this  rule,  and  I  am  unable  to  see  any- 
thing which  prevents  us  from  taking  what  seems 
to  me  to  be  the  reasonable  and  proper  course, 
tbat  where  a  process  is  to  be  issued,  it  ought  to 
be  issued  only  for  that  which  is  really  required 


to  be  recovered.  I  must  point  out  that  any  other 
judgment  would  throw  upon  the  recalcitrant 
debtor,  who  either  was  not  able  to  pay  or  was  not 
willing  to  pay,  larger  costs  as  between  himself 
and  the  overseer,  because  the  overseer  or  the 
other  persons  who  levied  would  be  entitled 
to  recover  larger  fees  in  respect  of  levying 
a  larger  amount.  I  am  therefore  of  opinion 
that  the  rule  must  be  discharged.  I  under- 
stand that  the  respondents'  undertaking  to 
pay  the  amount  tendered  remains,  and  that, 
notwithstanding  all  that  has  been  said,  the 
respondents  undertake  to  pay  the  416Z.  so 
tendered. 

Lawbancb,  J. —  I  entirely  agree. 

Kbnnbdy.  J. — I  also  agree.  I  wish  to  assodato 
myself  in  my  judgment  entirely  with  what  my 
Lord  has  said  wiUi  regard  to  dealing  with  this 
case  simply  on  general  grounds.  I  can  put  my 
reasons  very  shortly,  and  I  think,  considenng  the 
importance  of  this  case,  I  ought  to  do  so.  The 
question  is  whether  we  are  by  this  procedure  of 
mandamus  to  compel  a  magistrate  to  issue  a 
distress  warrant  in  respect  of  the  whole  of  a  rato 
when  on  the  hearing  of  the  summons  an  actual 
tender  of  a  large  portion  of  the  rate  is  made  then 
and  there  in  couit  before  him.  Prima  faeie  that 
would  seem  to  be  an  unlikely  course  for  the  law 
to  be  compelled  to  sanction.  It  does  involve, 
though  without  any  gain  to  the  overseers,  greater 
cost  to  the  ratepayers.  But  when  we  look  at  the 
question  from  the  view  which  Mr.  Danckwerte 
invited  us  to  take,  the  view  of  authority,  I  see 
nothing  in  the  authorities  which  compels  this 
court,  in  obedience  to  the  authority  of  previous 
decisions,  to  teke  the  view  that  the  magistrate 
ou^ht  in  this  case  to  be  compelled  by  mandamus 
to  issue  the  distress  warrant  for  the  whole  amount. 
Persons,  of  course,  must  pay  the  rate  as  ordered 
by  law,  and  must  recognise  that  which  this  court 
has  more  than  once  l^d  down — ^namely,  that  a 
magistrate  before  whom  the  person,  who  ought  to 
pay  a  rate,  is  brought  for  the  nonpayment  of 
that  rato  is  acting  ministerially  and  not  judi- 
cially, in  this  sense,  that  if  it  is  a  valid  rate,  if,  as, 
for  example,  in  the  case  of  Beg.  v.  Bradshaw  (2 
E.  &.  E.  836 ;  s.c.  Beg,  v.  Warwickshire  Justices 
(2  L.  T.  Rep.  233),  the  person  summoned  is  in 
visible  occupation  of  the  property  rated,  the 
ma|;istrate  cannot  go  into  any  other  question 
besides  this :  '*  Is  there  due  and  unpaid  the  rate 
which  has  been  made  according  to  law  P  "  In 
that  sense  his  duty  is  ministerial.  But  then  the 
question  arises,  Is  the  magistrate — while  accept- 
ing and  being  bound  by  the  ^te  as  being  the 
basis  of  the  amount  for  whicL  ae  must  put  in 
iorce  the  powers  intrusted  to  him  by  giving  a 
distress  warrant  and  being  bound  as  re^urds  the 
liability  of  the  person  sought  to  to  be  charged 
with  the  amount  which  he  is  to  insert  in  the 
distress  warrant — in  issuing  the  distress  warrant 
bound  to  overlook  the  fact  that  there  is  an  amount 
as  to  which  the  ratepayer  then  and  there  in  court 
says,  "  Here  is  the  amount  in  part  payment."  I 
know  of  no  authority  obliging  us  to  come  to  such  a 
conclusion,  and  it  would  seem  to  me  to  be  most 
unreasonable  if  it  were  so.  A  good  deal  of  the 
argument  of  counsel  in  support  <n  the  rule  seemed 
to  me  to  be  outeide  the  reed  question  for  conside- 
ration, because  nobody  has  suggested  that  the 
magistrate,  when  the  person  is  brought  before 
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Lim  by  the  OTerseers  on  a  sammonB  for  non* 
payment  of  a  rate,  should  go  into  the  disputed 
question  as  to  whether  at  any  time  the  person 
who  ought  to  pay  the  rate  has  tendered  either 
the  whole  amount  of  the  rate  or  any  part  of  it. 
The  magistrate  is  not  there  to  try  the  question 
as  to  whether  there  has  been  a  valid  tender 
or  not  of  the  whole  or  of  part  of  the  rate. 
I  quite  agree  that  the  duty  of  the  magistrate  in 
issuing  the  distress  warrant  is  ministerial  and  not 
judicial.  There  is  the  rate  and  the  ratepayer  has 
to  pay  it,  and  the  magistrate  has  to  see  at  that 
moment  what  is  the  amount  actually  unpaid. 
But  directly  he  does  that,  he  must  see  that  the 
money  is,  as  in  this  case,  actnallT  produced,  and 
that  the  ratepayer  says  that  he  is  willing  to  pay 
it.  Ck>uld  it  be  argued  that,  supposing  a  rate- 
payer came  to  the  court  with  the  whole  amount, 
never  having  paid  up  to  that  moment,  the  over- 
seer could  say,  **  I  will  not  take  the  amount  even 
now;  I  want  a  distress  warrant  for  the  whole 
amount  of  the  rate."  Surely  that  cannot  be 
right.  It  would  be  issuing  a  distress  warrant  with 
aU  its  circumstances  of  cost  and  of  annoyance 
■against  a  person  who  up  to  tliat  time,  no  doubt, 
had  not  paid,  but  who  then  and  there  actually 
offers  the  money  before  the  magistrate,  and 
against  whom  I  presume  the  magistrate's  duty 
would  be  to  order  him  to  pay  the  cost  so  far 
incurred  by  the  steps  which  nad  alone  produced 
the  money.  It  seems  to  me  that  while  it  is  not 
in  the  least  within  the  function  of  a  magistrate  to 
consider  previous  tenders,  if  the  money  is  then 
and  there  offered  in  pajrment  of  the  whole  or  any 
part  of  the  rate,  and  while  he  looks  at  the  amount 
of  the  rate  as  prima  /acta  the  amount  absolutely 
due,  which  he  must  consider  to  be  due  as  the 
legal  rate,  and  while  he  cannot  go  into  the  ques- 
tion of  the  liability  of  the  person  who  is  visibly 
in  occupation  of  the  prop^ty  rated — ^then  it  is 
not  contested  his  duty  is  to  say  that,  in  using 
the  machinery  to  get  this  rate,  he  mxist  look  a^ 
and  properly  look  at,  the  sum  which  is  there  in 
court,  and  wnioh  leaves  him  free  to  put  in  force 
that  machineij  only  for  the  bUance  remaining 
upaid.  Therefore  on  these  grounds  itseems  to 
me  that  it  would  not  be  right  to  compel  the 
magistrate  to  issue  a  distress  warrant  for  a  rate 
when  either  the  whole  or  a  part  of  it  is  actually 
offered  in  court  before  him,  and  that  the  overseer 
as  an  official  can  only  properly  recover  the 
balance,  bein^  already,  witnout  Imving  recourse 
to  any  machmery  of  distress  warrants,  enabled 
there  and  then  to  receive  that  which  is  either  the 
whole  or  a  substantiid  part  of  that  which  he  Is 
entitled  to  claim.  ^^  cU»charged. 

Solicitors  for  the  respondents,  Lloyd'Oeorge^ 
BoherU,  and  Co, 
Solicitors  for  the  overseers,  SiRearys, 


TuBBday,  Dee.  15, 1903. 

(Before  Lord  ALyBBSTONE,  0. J.,  Lawbahci  and 

Ebnnbdy,  JJ.) 

HORAN  (app.)  V,  Hayhob  (resp.).  (a) 

Inland  revenue — Lieenoe  for  "  male  servanU  "— 
Apprentice — Neeeeeity  of  licence  for  apprentice 
as  for  "male  servant"  —  Bev&Mte  Ad  1869 
(32  <j^  33  Vict  0. 14),  ss.  18, 19,  sub-s.  3. 

An  apprentice,  who  is  serving  a  master  under  a 
contract  of  apprenticeship  bf(  tohich  the  ofpren- 
tice  is  to  serve  the  master  as  such  apprentice  for 
a  specified  term  of  years  and  the  master  is  to 
teach  and  instruct  the  apprentice,  is  not  a  "  mtds 
servant  **  within  the  msaning  of  sect  19,  sub- 
sect  3,  of  the  Revenue  Act  1^69,  and  the  master 
is  not  required  under  sect,  18  of  that  Act  to  take 
out  a  licence  for  such  apprentice  as  for  a  mtds 
servant, 

Oasb  stated  by  justices  of  the  peace  for  the  petty 
sessional  division  of  Newmarket,  in  the  county  of 
Suffolk,  upon  a  prosecution  for  the  recovery  of  a 
penalty  of  201,  for  employing  eight  male  ser?ants 
with  licences  for  seven  only. 

An  information  was  preferred  on  the  27th  Feb. 
1903  by  Edward  Horan  (the  appellant),  an  offioer 
of  Inland  Revenue,  who  prosecuted  by  order  of 
the  Commissioners  of  Inland  Revenue,  miJar 
32  &  33  Vict.  c.  14  (the  Revenue  Act  1869),  against 
Alfred  Hay  hoe  (the  respondent),  of  Newmarket,  for 
that  he  the  respondent,  on  the  22nd  Jan.  1903,  at 
Newmarket,  did  employ  eight  male  servants,  for 
the  employing  of  each  of  whom  a  licence  was 
required  by  the  statute  in  that  behalf,  and  being 
a  greater  number  of  male  servants  than  he  waa 
authorised  to  employ  by  any  licence  or  licenoBB 
granted  under  the  statute,  uie  respondent  bemg 
then  and  there  authorised  by  a  licence  or  lioenoei 
under  the  statute  to  employ  seven  male  senrants 
only,  contrary  to  the  form  of  the  statute,  wheteby 
the  respondent  had  for  such  offence  forfeited  the 
sum  of  20Z. 

The  information  was  heard  by  the  justices  in 
petty  sessions  on  the  10th  March  1903,  and  upon 
such  hearing  they  dismissed  the  information  with 
costs  against  the  appellant. 

At  the  hearing  before  the  justices  no  witnesses 
were  called  on  Mhalf  of  the  appellant  or  respon. 
dent,  but  the  case  was  arsued  upon  admissions 
signed  by  the  solicitors  of  tiie  parties. 

The  aomissions  were  as  follows :  That  of  the 
eight  persons  described  in  the  information  and 
summons  the  seven  persons  first  named  (that  it, 
all  except  Thomas  Baldwin)  were  employed  aa 
stablemen,  and  thac  a  male  servant's  hoenoe  was 
required  in  respect  of  each  of  them.  That  liceooea 
for  seven  male  servants  had  during  the  present 
year  and  previously  to  the  date  of  the  information 
been  obtained  by  the  defendant  and  were  applic- 
able to  these  seven  servants.  That  Tromaa 
Baldwin  was  bound  to  the  defendant  for  a  period 
of  seven  years  under  a  contract  dated  the  25& 
May  1897,  of  which  a  copywas  annexed  to  and 
formed  part  of  this  case.  That  Thomas  Baldwin 
was  employed  for  the  greater  portion  of  each  day 
in  the  performance  of  duties  which  would,  if  be 
were  merely  engaged  otherwise  than  under  the 
contract  before  mentioned,  render  a  lioanoe  neoea- 
sary  for  him  as  a  male  servant.  That  the  terms 
and  covenants  of   the  contract   had   since  tbe 
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25th  May  1897  been  faithfoUy  and  honestly 
carried  out  and  fulfilled  by  the  parties  thereto 
respectiTely.  That  the  defendant  was  the  employer 
of  all  the  persons  above  mentioned. 

On  behalf  of  the  appellant  it  was  contended : 
(1)  That  the  contract,  dated  the  25th  May  1897, 
had  for  its  main  and  primary,  if  not  for  its  sole, 
object  the  hirine  and  serrice  of  Thomas  Baldwin 
the  younger  therein  mentioned,  and  not  his 
teaching,  and,  consequently,  that  Thomas  Baldwin 
was  a  male  servant  witmn  the  meaning  of  the 
statute  and  not  an  apprentice.  (2)  That  even  if 
the  contract  was  an  indenture  of  apprenticeship, 
Thomas  Baldwin  the  vounger  was  a  male  servant 
within  the  meaning  of  the  statute. 

On  behalf  of  the  respondent  it  was  contended 
that  the  contract  was  an  indenture  of  apprentice- 
ship, and  that  Thomas  Baldwin  the  younger  was 
an  apprentice,  and  was  not  a  male  servant  within 
the  meaning  of  the  statute. 

The  justices  found  as  a  fact  that  the  contract 
was  one  of  apprenticeship,  and  they  were  of 
opinicA  that  Thomas  Baldwin  the  younger  was 
not  a  servant  within  the  meaning  of  the  statute, 
but  an  apprentice,  and  that  the  contention  of  the 
respondent  was  correct,  and  they  accordingly 
dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  facts  the  justices  came 
to  a  correct  determination  in  point  of  law,  and,  if 
not,  what  should  be  done  in  the  premises. 

The  indenture  was  made  on  the  25th  May  1897 
between  Thomas  Baldwin  the  younger,  son  of 
Thomas  Baldwin  the  elder,  cabinetmaker  (therein 
designated  as  the  said  apprentice),  of  the  first 
part,  Thomas  Baldwin  the  elder  (therein  desig- 
nated as  the  said  father)  of  the  second  part,  and 
Alfred  Hayhoe,  of  Newmarket,  trainer  of  horses 
•(therein  desisnated  as  the  said  master),  of  the 
third  part,  and  witnessed  that 

In  oonfdderation  of  the  oovenantB,  agreements,  and 
things  herein  contained  he  the  said  apprentice  doth 
with  the  consent  of  the  said  father  (testifled  by  his 
ezeoating  these  presents)  hereby  pnt,  place,  and  bind 
himself  apprentice  to  the  said  master  to  serve  him  from 
the  twenty-fifth  day  of  May,  one  thousand  eight  hnndred 
4Uid  ninety-seven,  for  and  during  the  term  of  seven  yean 
fmm  thence  next  ensuing  and  f nlly  to  be  completed  and 
ended,  dnring  all  which  time  he  the  said  apprentice  will 
faithfnlly,  diligently,  and  honestly  serve  him  the  said 
iDABtar  and  ohey  and  perform  all  his  lawf nl  commands 
whenever  and  wherever  required  to  be  performed  and 
observe  all  reasonable  regulations  which  the  said  master 
may  from  time  to  time  deem  necessary  for  the  proper 
discipline  of  hia  bnsiness  and  establishment  so  far  as 
■noh  regnlations  relate  to  apprentices.  And  will  not 
absent  himself  from  the  services  of  the  said  master  with- 
xmt  hia  leave  nor  divulge  any  of  the  secrets  of  the  said 
master  connected  with  his  business  or  otherwise,  but  will 
keep  and  preserve  the  same.  And  wUl  not  nndnly  or 
negligently  spend  or  waste  any  of  the  moneys,  effects, 
goods,  or  chattels  of  the  said  master  which  shall 
at  any  time  be  intrusted  or  placed  in  hia  hands  or 
custody  either  by  the  said  master  or  by  any  other 
person  or  persons  on  his  acconnt  dnring  the  said  term. 
And  will  well  and  truly  from  time  to  time  account  for, 
•deliver,  or  pay  to  the  said  master,  his  executors,  adminis- 
trators, or  assigns,  all  such  moneys  and  other  things  as 
the  said  apprentioe  shall  receive,  have,  or  be  intrusted 
with,  or  which  shall  come  to  hia  hands  or  possession  for 
or  on  account  of  the  said  master,  or  for  or  on  aooonntof 
the  serYioes  of  or  work  done  by  the  said  apprentice 
•dnzingthe  said  term.    And  also  will  in  all  matters  and 
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things  whatsoever  during  the  said  term  demean  and 
behave  himself  as  a  good,  true,  and  faithful  apprentioe 
ought  to  do.  And  the  said  master  doth  hereby  covenant 
with  the  said  father  in  manner  following — that  is  to  say, 
that  he  the  said  master  will  at  the  request  of  the  said 
apprentice  and  with  such  consent  as  aforesaid  take  and 
receive  the  said  apprentioe  for  and  during  the  said 
term  of  seven  years  to  be  computed  from  the  said 
twenty-fif^  day  of  May,  one  thousand  eight  hundred  and 
ninety -seven.  And  also  will  during  the  said  term  (pro- 
vided always  that  and  only  so  long  as  the  said  appren- 
tice performs  and  observes  all  the  promises,  matters,  and 
things  hereinbefore  contained  to  be  performed  and 
observed  on  his  part)  to  the  best  of  his  power,  know- 
ledge, and  abDity  teach  and  instruct  the  said  appren- 
tice in  the  arts  of  a  training  groom  which  he  useth  and 
of  riding  as  connected  therewith  and  find  and  provide 
for  him  the  said  apprentioe  good,  proper,  and  sufficient 
meat,  drink,  and  lodging.  And  also  will  (subject  to 
the  same  proviso)  find  and  provide  the  said  apprentice 
proper  and  sufficient  clothing  as  and  by  way  of  wages 
during  the  first  and  second  year  of  the  said  term,  and 
will  pay  to  the  said  apprentice  as  and  by  way  of  wages 
during  the  remainder  of  the  said  term  after  the  rates 
following — ^that  is  to  say,  the  suln  of  eight  pounds  during 
the  third  year  thereof,  the  sum  of  ten  pounds  during  the 
fourth  year  thereof,  the  sum  of  twelve  pounds  during 
the  fifth  year  thereof,  the  sum  of  fourteen  pounds  during 
the  sixth  year  thereof,  and  the  sum  of  fourteen  pounds 
during  the  last  year  thereof.  And  also  will  pay  or  allow 
to  the  said  apprentice  one  half  of  any  moneys  which  shall 
be  received  by  the  said  master  for  fees  earned  by 
the  riding  of  the  said  apprentice  in  races  or  trials 
after  deducting  a  proportionate  share  of  the  ex- 
penses (if  any)  that  may  be  incurred  in  collecting  the 
same.    .    .    ." 

And  then  there  were  certain  covenants  by  the 
father. 

The  Revenue  Act  1869  (32  &33  Yiot  c.  14)  pro- 
vides: 

Sect.  18.  On  and  after  the  first  day  of  January  1870 
there  shall  be  granted,  charged,  levied,  and  paid,  for  the 
use  of  Her  Majesty,  her  heirs  and  successors,  in  and 
throughout  Great  Britain,  under  and  subject  to  the  pro- 
visions and  regulations  in  this  Act  contained,  the  fol- 
lowing duties — that  is  to  say :  For  every  male  servant 
15«.  .  .  .  And  such  duties  respectively  shall  be  paid 
annually  upon  licences  to  be  taken  out  under  the  pro- 
visions of  this  Act  by  the  person  who  shall  employ  the 
servant. 

Sect.  19,  sub-sect.  3.  The  term  "male  servant" 
means  and  includes  any  male  servant  employed  either 
wholly  or  partially  in  any  of  the  following  capacities 
— that  is  to  say :  Maitre  d'hdtelf  house  steward,  master 
of  the  horse,  groom  of  the  chambers,  tfalet  de  chambre, 
butler,  under-butler,  clerk  of  the  kitchen,  confectioner, 
oook,  house  porter,  footman,  page,  waiter,  coachman, 
groom,  postilion,  stable  boy  or  helper  in  the  stables, 
gardener,  under-gardener,  park-keeper,  gamekeeper, 
under-gamekeeper,  huntsman  and  whipper-in,  or  in  any 
capacity  Involving  the  duties  of  any  of  the  above  descrip- 
tions of  servants,  by  whatever  style  the  person  acting  in 
such  capacity  may  be  called. 

Sir  Edward  Carson  (S.-G.)  {BowUxtt  with  him) 
for  the  appellant. — The  only  difference  between 
the  seven  persons  employed  as  stablemen  and 
Baldwin  is  that  there  was  this  contract  m 
Baldwin's  case  and  not  in  the  case  of  the  others. 
They  were  all  equally  performing  the  duties  of 
stablemen,  and  therefore  we  have  it  that  Baldwin 
was  performing  the  duties  of  stableman,  and  the 
submission  for  the  Crown  is  that  under  the  Act^ 
as  he  was  performing  the  duties  of  stableman,  he 
was  a  stableman,  and  a  male  servant  within  the 
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definition  in  the  Act.    The  Aot  does  not  refer  to 
apprentices  at  all,  but  defines  "male  servant/' 
At  the  Teiy  commencement  of  this  apprentice- 
ship  contract  it  is  said  that  this  person  shall 
faithfully  serve  the  master  in  those  capacities. 
What  difference  can  it  make  as  regards  tnis  Aot 
that,  in  addition  to  serving  him.  he  is  an  appren- 
tice P    If  he  serves  him  as  an  apprentice  he  is 
none  the  less  serving  him,  and  he  is  doing  the 
work  of  a  servant  and  receiving  wages  as  snch, 
although,  no  doubt,  he  may  have  become  that 
servant  for  the  purpose  of  learning  his  business, 
and  although  the  master  may  have  undertaken 
to  teach  him  that  particular  business.      [Lord 
Altbbstonb,  C.J. — The  doubt  in  my  mind  is 
that  apprenticeships  have  been  known  for  many 
hundreds  of   years,  and  I    suppose   there    are 
stamps  on  apprenticeship  deeds,  aud  one  wonders 
why  the  word  "  apprentice  "  was  not  used  as  well 
as  "  servant "  if  the  Legislature  meant  to  include 
apprentices.]     It  was    unneoessary    to    do    so, 
because  "  servant "  includes  apprentice.    In  books 
on  master  and  servant,  servants  are  treated  in 
that  class  with  apprentices.   Thus  in  Blackstone's 
Commentaries  (cnapter  on  Master  and  Servant)  it 
is  said :  "  Another  species  of  servants  are  called 
apprentices  (from  oftprendre,  to  learn),  and  are 
usually  bound  for  a  term  of  years    ...    to 
serve   their    master,    and   be    maintained    and 
instructed  by  them."    This  person  is  therefore  a 
servant,  and  the  case  is  covered  by  the  Act.    It 
was  contended  that  in  a  previous  Act  (16  &  17 
Yict.  c.  90)  apprentices  were  for  the  first  time 
omitted,  but,  if  we  trace  through  the  previous 
Acts  in  which  they  were  mentioned,  those  Acts 
show  that  apprentices  were  servants  within  the 
meaning  of  tne  prior  Acts,  and  they  were  specially 
mentioned  to  avoid  coming  under  an  exemption 
which  i«i  to  be  found  in  all  the  previous  Acta  for 
servants  in  trades  or  callings  by  which  the  master 
got  his  living ;  and  when  that  general  exemption 
was  dropped  it  became  unnecessary  to  put  in  the 
exception  as  regards  the  apprentices,  and  that  is 
how    they  came   to  be   left  out    subsequently. 
When  the  exception  was  removed,  the  Legislature 
no  longer  put  in  the  word  **  apprentice    as  well 
as  *' servant."     The  first  Act  dealing  with  this 
matter  is  17  G^.  3,  c.  39,  and  sect.  1  of  that  Act 
imposes  a  duty  in  respect  of  servants  generally, 
and    sect.    2    provides    certain   exemptions    in 
respect  of  certain  servants.     Sect.  4  refers  to 
apprentices,  and  says  that  apprentices  are  not  to 
be  exempt  as   such  from  the   tax   on   servants, 
except    apprentices  imposed  upon    masters    by 
magistrates.      That  Act  shows   that  the    word 
"servant"  was  used  in  the  broadest  sense  as 
including  apprentices.     Then  the  next  Acts  in 
order  are  19  Gieo.  3,  c.  31;   21    Qeo.  3,  c.  31; 
25  Qeo,  3,  c.  43 ;  38  Qeo.  3,  c.  41 ;  42  Qeo.  3,  c  37  ; 
43  Geo.  3,  c.  161 ;  16  &  17  Yict.  c.  90  (in  which 
the  term  "apprentices"  was  for  the   first  time 
omitted),  and  the  present  Act,  32  &  33  Yict.  c.  14. 
These  Acts  all   show  that  "servant"   includes 
Bpprentioes. 

Scott  Fox,  E.C.  (7.  J^.  Hobson  with  him)  for  the 
respondent. — If  the  contention  for  the  Crown  is 
right,  why  was  the  word  "  servant "  put  ui  if  it  was 
intended  to  have  no  meaning  beyond  that  of  the 
word  "  person  "  P  The  old  Acts,  which  have  been 
referred  to,  taxed  all  sorts  of  persons,  but  gene- 
rally excluded  traders.  The  scope  of  the  recent 
legialation  is  to  tax    merely  servants  who  are 


employed,  so  to  speak,  as  appendages  of  a  house- 
hold or  establishment,  while  the  former  Acts 
included  a  number  of  servants  as  well  as  servants 
of  this  class.  By  the  word  "  servant "  it  was 
intended  to  distinguish  the  status  of  the  penon, 
and  the  present  Act  imposes  a  tax  merely  on 
servants  and  not  a  tax  upon  apprentices.  To 
bring  the  case  within  the  Act,  two  qaalificatioiis 
are  necessary.  First,  the  man  must  be  a  servant; 
and,  secondly,  he  must  perform  the  duties  whidi 
are  enumerated  or  similar  duties,  by  whatever 
name  he  may  be  called.  In  the  earlier  Aot  of 
1853  the  word  "person"  is  distinguished  from 
the  word  "  servant "  in  sched.  C,  and  wh^i  Uie 
Act  means  to  include  apprentices  it  uses  the 
word  "  person."  Here  the  justices  have  found  in 
fact  that  this  was  a  contract  of  apprentioeship, 
and  the  main  object  of  such  a  contract  is  to 
receive  instruction.     This  finding  is  moet  im- 

S^rtant,  having  regard  to  the  contentious  for  the 
rown  before  the  justices.  The  criterion  put 
forward  by  the  Crown  was  whether  this  was 
bond  fide  for  the  purpose  of  teaching  and  learning 
or  merely  for  the  purpose  of  getting  a  stableman, 
and  upon  that  question  of  fact  the  justices  found 
in  the  respondent's  favour.  The  meaning  of  the 
word  "  servant "  in  this  Act  is  the  ordinary 
meaning  according  to  the  use  of  the  word  in  the 
English  language — that  is,  a  person  whose  busi- 
ness it  is  to  serve,  and  towards  whom  the  master 
has  no  business  of  teaching.  Upon  all  the 
earlier  Acts  it  was  perfectly  clear  whether  appren- 
tices were  intended  to  be  taxed,  and  no  doubtful 
question  was  left  as  to  whether  an  apprentice 
who  also  did  some  service  for  the  purpose  of 
learning  his  trade  was  a  servant  within  the 
meaning  of  the  Taxing  Act.  There  are  two  thinffs 
which  luLve  to  be  determined — ^the  nature  of  toe 
duties  to  be  performed,  and  the  nature  of  the 
relationship  to  the  master.  In  both  respects  the 
boy  in  question  was  an  apprentice,  and  if  there 
be  any  doubt,  as  this  is  a  taxing  Act,  it  ought  to 
be  in  favour  of  the  respondent. 

Lord  Alyebstonb,  C.J. — ^This  case  is  not,  in 
my  opinion,  sufficient  to  bring    the    particular 
empJ^i  in  question  within  the  Taxing  Act.    It  is, 
I  tnink,  a  wholesome  principle,  which  has  often 
been  recognised,  that  Taxing  Acts  must  be  dis- 
tinct and  fairly  reasonably  dear  as  to  what  are 
intended  to  be  taxed  before  such  things  can  be 
taxed.     The  g^eral   impression  produced  upon 
my  mind  by  the  earlier  s&itutes  which  have  been 
referred  to  is  that  the   Legislature  did   think 
it  necessary  to  insert  provisions  to  bring  appren- 
tices within  an  enumeration  of  servants  practioaily 
identical  with  the  enumeration  of  servants  in  this 
Act.    For  example,  to  cite  an  instance,  one  of  the 
Acts  sa^B :  "  The  aforesaid  duties  shall  extend  to 
apprentices  other  than  apprentices  who  were  com- 
pulsorily  forced  upon  tne  masters."    Therefore, 
as  far  as  the  eai*lier  legislation  helps  us  at  aQ— 
and  I  do  not  think  it  helps   us   very  much- 
it  does  not  assist  the  contention  of  the  Soli- 
citor-Qeneral  for  the  Crown.     If  we  look  at  the 
statute   of  16    &  17  Yict.  c.  90  (the  Land  Tax 
Redemption  (Investment)  Act  1853),  which  is  for 
this  purpose  practically  tilie  same  as  32  &  33  Vict 
c.  14, 1  think  there  was  a  reason  for  using  the 
word  "  servant,"  and  that  under  ordinary  oircnm- 
stances  the  person  to  be  taxed  was  to  have  the 
relation  of  servant  to  the  master.    That,  however, 
is   not   conclusive,    because,    as    the  Solicitor- 
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-General  has  properly  pointed  out,  thongh  the 
person  may  be  oalled  by  another  name,  yet  if  he 
does  wholly  or  partiaUv  perform  those  dutiee  he 
mav  still  oome  within  the  word  "  servant**  That 
leads  me  to  the  final  point  as  to  what  this  oon- 
tract  was.  The  oonUaot  is  not  one  which  is 
necessary  for  the  mere  hiring  of  a  ffroom,  and 
although,  as  the  Solicitor-General  said,  it  was  in 
theimtwestof  the  master,  so  that  the  boy  mijB^ht  not 
go  away  if  he  became  a  good  rider,  there  is  quite 
as  much  to  be  said  on  the  other  aide,  that  it  was 
in  the  interest  of  the  servant  so  that  he  might  be 
kept  a  suffioisnt  time  to  enable  him  to  learn  his 
work  properly,  if  he  turned  out  to  be  slow  to  learn 
or  not  inausmous,  or  not  the  most  praiseworthy 
apprentioe  in  the  world.  I  think  the  wajr  in  which 
the  magistrates  have  put  the  matter  is  right,  that 
they  regard  this  contract  as  a  contract  of  appren- 
ticeship, meaning  that  the  real  object  of  the  con- 
tract was  that  the  boy  should  be  taught  to  be  a 
riding  groom,  and  not  merely  to  be  a  stable  boT, 
and  to  be  employed  for  seven  years  as  a  stable 
boy.  That  being  so,  I  think  the  decision  is  right, 
and  that  the  words  of  this  Taxing  Act  are  not 
sufficient  to  bring  a  bov  employed  under  this 
agreement  within  the  charging  section  simply 
because  in  the  ordinary  course  of  his  training  he 
does  what  he  must  do  in  order  to  learn  bis  busi- 
ness^namely,  perform  the  duties  of  a  groom  for  a 
considerable  part  of  the  day.  I  theraf ore  think 
the  appeal  onght  not  to  be  sdlowed. 

Lawbancn,  J. — I  agree. 

Kknnbbt,  J. — It  seems  to  me  that,  on  the 
whole,  in  construing  this  Taxing  Act  the  contract 
of  apprenticeship  may  not  improperly  be  relied 
upon  as  supporting  the  decision  of  the  magis- 
trates. To  bring  a  case  within  the  statute  we 
have  to  find  a  person  who  is  a  male,  who  is  doing 
certain  classes  of  work,  and  who  is  certamly  doing 
that  work  as  a  servant  to  a  master.  Supposing 
one  were  to  ask  that  question  of  an  apprentice,  he 
would  say :  "  I  am  not  a  servsnt ;  1  am  an  ap- 
prentice. He  w(mld  not  mean  that  as  an  appren- 
nee  he  might  not  be  doing  this  class  ot  work 
to  some  extent,  but  he  would  mean  that  his  rela- 
tionship to  his  employer  is  one,  not  of  service,  but 
of  apprenticeship,  canying  with  it  special  inci- 
dents and  as  a  particular  and  distinctive  incident 
that  of  being  entitled  to  education  as  well  as  to 
nurture  or  wages  which  a  master  pays  his  servant. 
Unless  the  A^  makes  it  clear  that  it  not  merely 
includes  a  male  person  who  is  employed  in  these 
capacities,  but  also  includes  a  person  who  is  an 
apprentice  as  distinguished  from  a  servant  by 
the  nature  of  the  contract  between  him  and  the 
master,  I  think  it  fails  to  include  persons  in  the 
position  of  this  young  man  in  this  case. 

Appeal  disim8$ed» 

Solicitor  for  the  appellant,  The  Solidtor  of 
Inla/nd  Revenue. 

Solicitora  for  the  respondent,  J^usion,  Clark, 
•and  Bueion^  for  A.  S.  and  A,  Brnton,  Newmarket. 


Tuesday,  Dee.  15, 1903. 

(Before  Lord  Alykbstonb,  0. J.,  LxwBiLNCB  and 

Kbnnbdy,  J  J.) 

Ellis  (app.)  v.  London  County  Oouncil 
•  (resps.)  (a). 

MeWopolie  —  Drainage  —  Low  •  lying  land  — 
Dwelling-houses  on — Souses  capable  of  being 
drained  by  gramiaiion  for  greater  part  cfyear^^ 
Houses  so  situate  **  as  not  to  aamit  of  being 
drained  by  gramtation  **'^PemUssion  o/eouncu 
for  erection — Time  for  taking  proceedings^- 
London  BuOding  Act  1894  (57  k  58  Viet, 
c.  cexiii.),  ss.  122,  200  (9). 

Ths  appellant  erected  ten  houses,  intended  to  be 
used  as  dwelling-hotues,  on  loW'hfing  land,  the 
surface  of  which  was  below  the  level  of  Trinity 
high'Water  mark.  During  the  greater  part  of 
thi  year  these  houses  admitted  of  beings  and 
were  infact,  drained  by  gravitation  through  an 
intermediate  sewer  into  a  mMn  sewer,  which 
was  an  existing  sewer  of  the  London  County 
Council ;  but  for  some  days  in  the  year,  in 
times  of  considerable  rainfall,  the  matn  sewer 
became  full  of  flood  w<Uer,  and  so  the  water  in 
the  main  sewer,  by  closing  a  hinged  flap  at  the 
junction  of  the  intermediate  sewer,  kept  the 
sewage  baak  in  the  intermediate  sewer  and  pre* 
vented  it  from  going  into  the  matn  seioer,  and 
on  those  days  the  houses  could  not  be  drained 
into  the  main  sewer.  There  was  no  other  emst* 
ing  se-wer  of  the  council  into  which  they  could 
be  drained  by  gravitation. 

Upon  informations  under  sects.  122  and  200  (9) 
of  the  London  Building  Act  1894  against  the 
appellant  for  erecting,  withoul  the  permission  of 
the  council,  upon  such  low-lying  land  dwelling' 
houses  which  were  so  situate  "  as  not  to  admit  of 
being  drained  by  aravitation  into  an  eoristing 
sewer  of  the  council  ** : 

Seld,  that  (M  the  houses  were  capable  of  being 
drained  by  gravitation  into  an  existing  sewer  qf 
the  cowncufor  the  greater  part  of  the  year,  the 
foAt  that  for  some  days  in  the  year  they  could 
not  be  80  drained,  owina  to  the  flood  water  in  the 
mmn    sewer    keeping  back   the  sewage   in  Hie 
intermediate  sewer,  did  not  make  them  houses 
which  were  **  so  sihMte  cu  not  to  admit  of  being 
drained  by  aravitation  into  an  emisting  sewer  m 
the  council     vnthin  the  meaning  of  sect.  122, 
and  that  therefore  no  offence  under  these  S60- 
tions  had  been  committed  by  the  appeUant  in 
erecting  the  houses  without  the  permusion  of  the 
coundl. 
Held,  further,  that  proceedings  under  these  sec- 
tioru  are  in  time  if  taken  vnthin  six  months 
from  the  erection  of  the  buildings,  though  more 
than  six  months  from  the  commencement  of  such 
erection. 

Oasb  stated  by  the  metropolitan  police  magis- 
trate sitting  at  the  Woolwion  Police-court. 

On  the  28th  Jan.  1903  ten  several  informations 
were  laid  before  the  magistrate  on  behidf  of  the 
London  Oountr  Oouncil  (the  respondents)  for 
that  the  appellant  in  each  of  we  ten  cases 
between  the  29th  July  and  the  30th  Noy.  1902, 
at  the  south  side  of  Oedar-grove,  Charlton,  in 
the  borough  of  Greenwich  in  the  county  of 
London,  did  unlawfully  erect  otherwise  tham  in 
accordance  with  the  provisions  of  Part  11  of  the 

(a)  Beported  by  W.  W.  Obb,  Baq.,  Banl8ter«t-Law. 
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London  Bnildinfj^  Act  1894  a  bnildiDg  to  which 
Part  11  of  that  Act  related — namely,  did,  without 
the  permission  of  the  London  County  Council, 
upon  land  of  which  the  surface  was  below  the 
level  of  Trinity  high-water  mark  and  which  was 
so  situate  as  not  to  admit  of  being  drained  by 
gravitation  into  an  existing  sewer  of  the  council, 
erect  a  building  to  be  used  wholly  or  in  part  as  a 
dwelling-house,  whereby  he  became  liable  to  the 
penalty  prescribed  by  sect.  200  (9)  of  the  London 
Building  Act  1894  Upon  each  of  these  infor- 
mations and  in  respect  of  each  of  the  ten  buildings 
a  summons  was  served  upon  the  appellant. 

Upon  the  hearing  of  these  ten  summonses 
before  the  magistrate  in  Feb.  and  March  1903, 
the  following  facts  were  proved  or  admitted : — 

The  appellant  was  the  owner  of  and  the  person 
who  erected  ten  dwelling-houses  situate  on  a 
piece  of  land  at  the  south  side  of  and  running  at 
right  angles  to  Cedar-grove,  Charlton.  The 
position  of  these  houses  was  shown  on  two  plans, 
A  and  B,  annexed  to  this  case.  Such  houses 
constituted  a  terrace  or  row,  and  fronted  on  a 
length  of  roadway  which  had  some  time  pre- 
viously been  constructed  by  the  appellant  in 
continuation  of  the  line  of  Bansom-road,  the 
ground  upon  which  such  houses  were  built  being 
about  5ft.  6in.  lower  than  the  surface  of  such 
roadway. 

The  appellant  commenced  to  erect  such  build- 
ings as  a  whole  on  or  about  the  14th  July  1902, 
and  more  than  six  calendar  months  before  the 
informations  were  laid,  and  the  buildiiigs  were 
covered  in  in  the  month  of  Nov.  1902.  Prior  to 
commencing  the  erection  of  such  buildings  the 
appellant  gave  notice  in  that  behalf  to  the  district 
surveyor  of  his  intention  so  to  do.  but  no  per- 
mission of  the  respondents  was  obtained  by  the 
appellant.  Before  the  buildings  were  commenced 
the  appellant  was  told  by  the  district  surveyor 
that  tne  land  upon  which  such  buildings  were 
about  to  be  erected  was  below  Trinity  high- water 
mark. 

The  row  of  ten  houses  had  a  continuous  front- 
age of  about  160ft.  to  the  roadway,  and  the  land 
on  which  they  were  built  rose  s&ghtly  from  the 
north-west  end  of  the  row  towards  the  south-east 
end. 

The  level  of  the  lowest  floor  of  the  ten  houses 
was  7ft.  above  Ordnance  datum,  and  the  land  on 
which  the  houses  were  built  was  about  18in.  or  2ft. 
below  such  lowest  floor — that  is,  about  5ft.  or 
5ft.  6in.  above  Ordnance  datum.  Trinity  high- 
water  mark  is  12ift.  above  the  Ordnance  datum, 
so  that  such  land  was  about  7ft.  to  7ft.  6in.  below 
Trinity  high- water  mark. 

Provision  was  made  by  the  appellant  for 
draining  the  ten  houses  into  a  sewer  of  the 
borough  of  Greenwich  (hereinafter  referred  to  as 
the  Sansum-road  sewer),  laid  under  Bansom- 
road,  having  a  diameter  of  15in.,  and  falling 
towards  and  opening  into  the  respondents' 
southern  main  outfall  gewer,  which  ran  under- 
neath the  Woolwich- road.  The  outfall  sewer  was 
of  circular  section,  having  an  internal  diameter  of 
lift.  6in.,  the  invert  being  22ft.  6in.  below  the 
surface  of  the  Woolwich-road.  The  inner  or  lower 
side  of  the  arch  at  the  tup  of  this  sewer  was 
5'53ft.  above  Ordnance  datum,  so  that  the  appel- 
lant's land  on  which  the  houses  were  built  was  as 
nearly  ad  might  be  on  ihe  same  level  an  the  inner 
or  lower  side  of  the  arch  of  this  sewer.    The 


Ransom-road  sewer  was  connected  with  th^ 
outfall  sewer  at  a  point  about  half-way  up  its 
side  (that  is,  on  its  horizontal  diameter),  and  the 
opening  or  junction  was  protected  by  a  hinged 
flap  which,  when  the  outfall  sewer  becfune 
flooded,  dosed  (or  should  close)  automatically,  and 
so  prevented  the  metropolitan  sewage  flowing 
along  the  outfall  sewer  from  passing  up  into  the 
Bansom-road  sewer. 

At  the  point  of  inlet  into  the  Bansom-road 
sewer  of  the  drain  provided  as  aforesaid  by  the 
appellant  was  a  manhole  marked  B  on  the  plan 
B,  which  manhole  was  situate  90ft.  from  the 
nearest  and  250ft.  from  the  farthest  of  the  ten 
houses,  and  the  length  of  the  Bansom-road  sewer 
from  the  manhole  to  its  inlet  into  the  outfall 
sewer  in  the  Woolwich-road  was  about  350ft. 

The  Bansom-road  sewer  was  constructed  and 
connected  with  the  outf aU  sewer  in  1894  by  the 
permission  and  sanction  of  and  in  accordance  with 
the  requirements  of  the  respondents,  pursuant  to 
the  Metropolis  Local  Management  Acts.  The 
outfall  sewer  was  discharge  and  emptied  by 
means  of  a  pumping  station  at  Crossness,  on  the 
south  side  of  the  Thames,  erected  for  that  pur- 
pose and  under  the  control  and  management  of 
the  respondents. 

The  total  length  of  the  drain  so  provided  by 
the  appellant  as  aforesaid  from  the  furthest  o£E  of 
the  appellant's  houses  to  the  manhole  was  about 
250ft.,  and  the  total  fall  of  the  drain  in  that  dis- 
tance from  the  level  of  the  lowest  floor  of  the 
houses  to  the  botton  of  the  manhole  was  about 
5ift. — ^that  is,  lin.  in  4ft. 

The  drains  of  each  of  the  appellant's  houses 
were  laid  in  the  back  gardens  or  yards  in  concrete 
at  a  depth,  commencing  from  the  furthermost 
house,  of  6in.  below  the  surface,  which  depth 
increased  with  the  fall  of  the  drain  towards  the 
manhole. 

The  total  fall  of  the  Bansom-road  sewer  from 
the  manhole  to  the  outfall  sewer,  which  was  a 
distance  of  about  350ft.,  was  2ft.  7in. — that  is,  lin. 
in  lift 

The  outfall  sewer  necessarily  received  much  of 
the  flood  water  of  the  metropolis,  so  that  in  times 
of  flood,  and  even  after  moderate  rainfall,  it 
became  full  and  surcharged.  The  effect  of  this 
condition  of  the  outfall  sewer  upon  the  Bansom- 
road  sewer  was  that  at  times  of  flood  and 
moderate  rainfall  no  sewage  or  drainage  could 
pass  away  from  the  latter  sewer  at  all,  and  it 
necessarily  became  more  or  less  full.  An  instance 
of  this  was  proved  by  a  witness  who  laid  the 
appellant's  drain  for  him.  This  witness  stated 
that  in  Oct.  1902  a  flood  took  place,  and  the 
Bansom-road  sewer  became  so  full  that  water 
was  standing  in  the  drain  at  a  point  about 
4&ft.  south  of  the  manhole,  with  the  consequence 
that  the  cementing  of  the  drain  had  to  be  sos- 
pended. 

The  respondents'  engineers  kept  records  of  the 
height,  determined  by  means  of  gauges  placed  in 
the  outfall  sewer,  of  the  level  of  the  water  in 
times  of  flood,  and  they  proved  that  on  certain 
dates  in  the  years  1900  and  1901  the  flood 
levels  determined  by  such  gauges  placed  ntar 
Church-lane,  Charlton,  rose  to  heights  aboTe  the 
Ordnance  datum  varying  from  7ft.  to  lljft 
All  these  flood  levels  were  substantially  above  the 
appellant's  land  on  which  the  houses  were  built, 
and  if  such  flood  were  free  to  reach  a  correspond* 
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ing  level  at  the  apoeUant's  land,  the  latter  would 
be  flooded.  The  nap  aforesaid  in  the  oatfall 
sewer  at  the  inlet  into  it  of  the  Bansom-road 
tewer  would,  however,  normally  prevent  the  con- 
tents of  the  outfall  sewer  from  escaping  into  the 
Bansom-road  sewer. 

There  was  no  evidence  before  the  magistrate, 
lave  in  the  one  instance  above  stated,  as  to  how 
far  in  times  of  flood  the  water  in  the  Biuisom- 
rood  pewer  rose,  or  to  what  distance  towards  or 
past  the  manhole  the  flooding  or  surcharging  of 
or  in  the  Ransom*  road  sewer  or  the  appeUant's 
drain  extended. 

There  is  no  land  in  the  county  of  London 
lybg  so  low  as  to  be  below  the  bottom  of  the 
outfall  sewer.  It  was  not  suggested  that  the 
appellant*s  land  could  be  drained  into  any  ezistinff 
sewer  of  the  respondents  other  than  the  outfaU 
aewer. 

Upon  the  above  facts  the  respomdents  contended 
that  the  appellant's  land  did  not  admit  of  being 
drained  by  gravitation  into  the  outfall  sewer  as 
then  existing,  and  that  the  offence  charged  had 
been  proved. 

The  appellant  contended  that  the  offence 
charged  had  not  been  proved,  and  that  it  was  not 
proved  that  his  land  was  so  situate  as  not  to 
admit  of  being  drained  by  gravitation  into  an 
existing  sewer  of  the  respondents;  that  the 
Bansom-road  sewer  was  such  a  sewer;  that  in 
fact  his  land  was  drained  by  gravitation  into  the 
Ransom-road  sewer,  and  also  into  the  outfall 
sewer ;  that  the  respondents  ought  not  to  be  heard 
to  say  that  the  drainage  by  gravitation  was  not 
proper  and  efficient  by  reason  of  the  Ransom-road 
sewer  being  constructed  and  connected  with  the 
oatfali  sewer  with  the  permission  and  sanction  of 
the  re8x>ondente  as  above  stated  in  this  case,  or 
by  reason  of  the  use  or  management  of  the  outfall 
sewer,  and  that  the  temporarr  non-escape  in  time 
of  flood  as  aforesaid  of  the  contents  of  the 
Ransom-road  sewer  into  the  outfall  sewer  did  not 
prevent  the  land  from  being  so  situate  as  to 
admit  of  its  being  drained  by  gravitation  within 
the  meaning  of  the  section. 

The  appeUant  further  contended  that  the  infor- 
mations and  proceedings  were  out  of  time,  having 
been  laid  and  commenced  more  than  six  calendar 
months  after  the  commencement  of  the  erection 
of  the  buildings. 

Taking  the  facts  as  above  set  out,  and  consi- 
dering {Ql  the  circumstances  of  the  case,   the 
magistrate  was  of  opinion  and  determined:  (1) 
That  the  ten  houses  skbove  mentioned  were  erected 
by  the  appellant  upon  land  of  which  the  surface 
Wits  below  the  level  of  Trinity  high- water  mark, 
and  that  the  same  were  intended  to  be  used  as 
dwelling-houses.     (2)   That  during  the  greater 
part  of  the  year  the  houses  admitted  of  being 
and  were  drained  by  gpravitation  into  the  Ransom- 
road  sewer  and  through  that  into  the  southern 
outfall  sewer ;  but  that  for  a  substantial  number 
of  days  in  the  year  the  drainage  of  the  land  upon 
which  such  houses  were  erected  could  not  pass 
into   the  outfall  sewer.    (3)   That  the  Ransom- 
road    sewer,   being  a    sewer    of   the   Greenwich 
Borough  Council,  was  not,  but  that  the  southern 
outfall    sewer  was,    an    existing   sewer   of   the 
respondents  within  the  meaning  of  sect.  122  of 
the  London  Building  Act  1894,  and  that  there  was 
no  other  existing  sewer  of  the  respondents  into 
which  it  was  possible  to  drain  the  Ismd.    (4)  That 


it  was  immaterial  whether  the  impossibility  of 
draining  the  land  into  the  outfall  sewer  at  certain 
periods,  as  above  mentioned,  was  or  .was  not  due 
to  insufficient  pumping  arrangements  provided  at 
Grossnebs  by  the  respondents,  or  whether  it  was 
or  was  Xiot  due  to  the  insufficiency  or  incapacity 
of  the  sewer,  and  that  for  the  purpose  of  the 
section  the  sewer  and  the  appliances  connected 
therewith  must  be  taken  as  they  existed  at  the 
time  the  buildings  were  erected.  (5)  That,  in 
view  of  the  facts  and  circumstances  set  out  in  the 
second  finding  of  the  magistrate,  the  land,  not 
being  and  not  admitting  of  being  constantly  and 
effeccuallv  drained  by  gravitation  into  the  outfall 
sewer,  did  not  admit  of  being  drained  by  gravita- 
tion into  an  existing  sewer  of  the  respondents 
within  the  meaning  of  sect.  122  of  the  Act.  (6) 
That  the  informations  were  laid  and  the  proceed- 
ings commenced  within  six  calendar  months  from 
the  erection  of  the  buildings,  and  therefore 
within  the  time  prescribed. 

He  thereupon  convicted  the  appellant  in  each  of 
the  ten  and  adjudged  him  to  pay  a  penalty  of 
52.  on  each  of  the  ten  summonses,  with  uie  f  uither 
sum  of  20Z.  for  costs  in  respect  of  the  first 
summons. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  statement  of  facts  the 
magistrate  came  to  a  correct  decision  in  point  of 
law,  and,  if  not,  what  should  be  done  in  the 
premises. 

The  London  BuUding  Act  18d4  (57  &  58  Vict, 
c.  ccxiii.)  provides  (Part  11,  Dwelling-houses 
on  low-lying  land) : 

Seot.  122.  It  shall  not  be  lawful  for  any  peiraon 
upon  land  of  which  the  rarfaoe  is  below  the  level  of 
Trinity  high*  water  mark  and  which  is  so  aitaate  ae  not 
to  admit  of  being  drained  by  gravitation  into  an  exist- 
ing sewer  of  the  council  to  erect  any  building  to  be 
need  wholly  or  in  part  as  a  dwelling-house,  or  to  adapt 
any  bniltUng  to  be  osed  whoUy  or  in  part  as  a  dwelling- 
hoaae,  except  with  the  permission  of  the  ooonoil  and 
subject  to  and  in  accordance  with  each  regulations  as 
the  council  may  from  time  to  time  prescribe  with 
reference  to  the  erection  of  buildings  on  sach  land.  And 
the  council  may  by  such  regolationa  (subject  to  appeal 
as  hereinafter  provided) :  (i.)  Prohibit  the  erection  of 
dwelling  honses  or  the  adaptation  of  any  boildings  for 
use  as  dwelling-houses  on  snch  land  or  any  defined  area 
or  areas  of  snch  land,  (ii )  Begolate  the  erection  of 
dwelling-hoases  or  the  adaptation  of  buildings  for  u«e  ae 
dwelUng-housee  on  such  land  or  any  defined  area  or 
areas  of  snch  land,  (iii.)  Prescribe  the  level  at  which 
the  under  side  of  the  lowest  floor  of  any  permitted 
building  shall  be  placed  on  such  land  or  any  defined 
area  or  areas  of  such  land,  and  ae  to  the  provision  to  be 
made  and  maintained  by  the  owner  for  securing  efficient 
and  proper  drainage  of  the  boildings  either  directly  or 
by  means  of  a  local  sewer  into  a  main  sewer  of  the 
cooncil.  Any  person  seeking  to  erect  any  dwelling- 
home  or  any  bnilding  any  part  of  which  is  to  be  used 
ae  a  dwelling-honse,  or  to  adapt  any  building  or  any 
part  of  a  bnilding  for  use  ae  a  dwelling-house,  on  any 
of  snch  land  shall  make  application  to  the  councU  for 
a  licence  to  erect  the  same,  and  the  matter  shall 
thereupon  be  referred  to  the  chief  engineer  of  the 
council,  who  shall  decide  whether  and  if  so  upon  what 
conditions  snch  erection  or  adaptation  may  be  per- 
mitted. 

Sect.  200  (9).  Every  person  who  erects  or  adapts  or 
commences  to  erect  or  adapt  otherwise  than  in  accord- 
ance with  the  provisions  of  Part  11  of  this  Aet  any 
bnilding  to  which  Part  11  of  this  Act  relates  shall  be 
liable  to  a  penalty  not  exceeding  one  hundred  pounds. 
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•ad  to  a  daily  penalty  not  exoeeding  fifty  pounds  for 
•Tory  day  after  the  oonyiotion  for  the  offence  on  whioh 
tiie  building  oontinnee  bo  erected  or  adapted  without  a 
licence,  or  on  whioh  default  ia  made  in  obeenring  or 
<oomp)ying  with  any  oonditionfl  of  a  licence  under  that 
part  of  this  Act. 

The  appellant  in  person. 

Avory,    K.C.    {Ddldy    with   him)  for  the  re- 
spondents. 

The  argaments  are  soffioiently  indicated  by  the 
-contentions  in  the  case. 

Lord  Alyobstonb,  0.  J. — ^Upon  the  point  that 
has  been  taken  that  these  proceedings  were  too 
late,  I  am  clearly  of  opinion  that  there  is  no 
ground  for  interfering  with  the  entertaining  of  the 
^sase  by  the  learned  police  magistrate  apon  the 
ground  that  the  proceedings  were  oat  of  time. 
Sub- sect.  9  of  sect.  200  says  that  the  person  "  who 
erects,"  under  this  very  section  (namely,  sect.  122), 
"  or  adapts  or  commences  to  erect  or  adapt  other- 
wise than  in  accordance  with  the  proTisicns  of 
Part  11  of  this  Act  any  building  to  which 
Part  11  of  this  Act  relates  shaU  be  liable 
to  a  penalty.*'  It  is  contended  that  because 
the  appellant  commenced  the  ten  houses  more 
than  SIX  months  before  the  laying  of  the 
informations,  although  they  were  not  com- 
pleted until  well  within  the  six  months,  the 
proceedings  were  too  Jate  as  the  six  months  ran 
from  the  commencement  of  the  erection.  In  my 
opinion  that  would  give  no  effect  to  the  words 
"^^ erect  or  adapt,"  as  distinguished  from  "com- 
mence to  erect  or  adapt."  The  object  of  what  I 
may  call  the  double  provision  is  obvious :  it  may 
be  necessary  to  wait  until  the  houses  are  com- 
pleted in  order  to  see  whether  they  fall  within  the 
section  or  not.  On  the  other  hand,  there  may 
be  a  case  in  which  it  is  quite  clear  that  what  is 
going  to  be  done  may  oe  an  infraction  of  the 
section,  and  in  that  case  power  is  given  to  take 
proceedings  as  soon  as  work  of  that  character  is 
commenced.  On  the  other  part  of  the  case  I 
think  the  learned  magistrate  nas  gone  too  far ; 
that  is  to  say,  that  he  has  applied  a  test  which  is 
not  laid  down  by  sect.  122  ofthe  statute.  Sect.  122 
says  that  "  It  shall  not  be  lawful  for  any  person 
upon  land  of  which  the  surface  is  below  the  level 
of  Trinity  high-water  mark  and  which  is  so 
situate  as  not  to  admit  of  being  drained  by 
gravitation  into  an  existing  sewer  of  the  council  to 
erect  any  buildinff  to  be  used  wholly  or  in  part  as 
a  dwelling-house.  The  learned  magistrate  has 
found  that  the  ten  houses,  which  had  been  erected 
by  the  appellant,  were  on  land  of  which  the  sur- 
face was  Wow  the  level  of  Trinity  high-water 
mark,  and  that  they  were  also  intended  to  be  used 
as  dwelling-housee,  and  that  therefore  primd 
/ode  the  section  applies.  He  then  finds  facts 
which  I  need  not  go  through  in  detail,  showing 
that  the  houses  were  at  a  level  which  adLmitted  <S 
their  being  drained  by  gravitation;  and  it  is 
not  disputed  that  if  there  were  no  other  sewer  or 
no  othbr  special  construction  or  special  use  of  the 
main  outfall  sewer  in  the  Woolwich-road,  the 
houses  could  be  drained  by  gravitation  into  that 
sewer.  Then  the  mag^trate  says  this :  "  During 
the  greater  part  of  the  year  the  said  houses  admit 
of  being  and  are  drained  by  gravitation  into  the 
Bansom-road  sewer,  and  Uirough  that  into  the 
southern  outfall  sewer."  Therefore,  that  the 
condition  of  the  houses  is  such  that  they  admit  I 


of  being  drained  by  gravitation  is  obvious  and 
is  so  found,  because  they  could  not  admit  of  beisff 
drained  by  gravitation  in  the  ordinary  sense  oi 
^he  word  for  part  of  the  year  and  not  fen*  the 
whole  of  the  vear,  though  the  magistrate  goes  ot 
to  say  that  "  for  a  substantial  number  of  days  in 
the  year  the  drainage  of  the  land  conld  not  pasB 
into  the  outfall  sewer."    Then  he  goes  on  to  lav 
that  he  thinks  that  it  is  immaterifd  as  to  why  it 
would  not  pass  into  the  sewer.    It  is  in  that 
respect  that  I  think  he  has  applied    a  wronff 
construction  of  the  law,  because  it  turns  out  aad 
the  fact  is  that  this  outfall  sewer  being  Tsiy 
heavily  charged  in  times  of  flood,  or  in  tLmee  of 
excessive  or  even  moderate   rcunfall,    so  mnek 
water  comes  down  the  sewer  that  the  flaps  whidi 
are  made  to  shut  with  the  pressure  of  the  water 
close  the  mouth  of  the  Bansom-road  sewer,  so 
that  the  water  cannot  go  out  of  the  Bansom-rosd 
sewer  owing  to  tibe  greater  pressure  of  the  water 
in  the  main  outfall  sewer.    That  does  not  make 
the  house  one  which  is  so  situate  as  not  to  admit 
of  being  drained  by  gravitation.    What  it  does 
come  to  and  mean  is  that  on  those  particular  days 
the  main  sewer  is  so  used  by  the  liondon  County 
Council  that  the  water  will  not  go  out  into  that 
sewer  from  the   Bansom-road    sewer.    In    my 
opinion  it  never  was  intended  that  the  particular 
houseowner   or    landowner,    whose    houses  are 
within  the  terms  of  the  section,  should  be  pre* 
vented  from  draining,  because  on  certain  days  of 
the  year  the  sewer  is  so  used  that  water  will  not 
go  out  into  the  sewer ;  and,  as  I  clearly  pointed 
out  in  the  course  of  the   argumoit,  reaUy  the 
question  of  the  level  of  the  houses  has  nothmg  to 
do  with  the  case.    We  have  to  see  whether  ihe 
houses  fall  within  the  section  or  not  as  being 
below  the   level   of  high-water   mark,  beoaoae, 
assuming  the   level   of  ^  the   houses   was  10ft. 
higher,  still  the  same  objection  applies — ^namely, 
that  on  those  particular  days  oi  the  ,year  the 
water  would  not  go  out  of  the  sewer  because  It 
would  be  headed  back  owing  to  the  pressure  of 
water  in  the  main  sewer.    I  desire  to  say  that  ao 
point  is  raised  as  to  any  improper  conatniotion  of 
the  drains  of  the  houses  with  the  Bansom-rotd 
sewer.    I  deal  with  tiiis  case  solely  upon  tiie 
point  raised — ^namely,  that  it  is  objected  by  the 
Liondon  County  Council  that,  because  the  water 
in  the  Bansom-road  sewer  was   on   a    oertaia 
number  of  days  in  the  year  headed  back  by  the 
water  in  the  outfall  sewer,  therefore  the  hooae 
was  not  one  that  is  capable  of  being  drained  by 
gravitation,  or  so  situate  as  not  to  acbnit  of  being 
drained  by  gravitation,  into  the  existing  sewer. 
I  think  as  to  that  the  learned  magistrate  waa 
wrong,  and  that  therefore  this  appeal  ought  to 
be  allowed. 

Lawsanoh,  J. — ^I  quite  agree. 
KsHNEDY,  J. — I  also  entirely  agree. 

Appeal  allowed. 
Solicitor  for  the  respondents,  W,  A,  Blas^UatL 
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Wednesday,  Dec,  16, 1903. 

(Before  Lord  Alybbstonb,  O.J.,  Law&ancb  and 

Kbknbdt,  JJ.) 

Babkbtt  (app.)  V,  OoTBLL  (reap.)-  (a) 

Local  govemmeiU'^Roarding — "  Abutting  '*  on 

street 

A  hoarding  for  advertiaemente  &)ft,  long  a/nd  \2ft, 
above  a  hedae,  no  part  of  siMh  hoarding  being 
nearer  to  the  street  than  2ft.  and  having  the 
hedge  hettoeen  it  and  the  street,  does  not  **  abut " 
on  ike  street, 

Casb  stated  on  an  information  obareing  the 
respondent  for  unlawfully  ereotinfj^  a  noarding 
abutting  on  a  street,  contrary  to  sect.  87  of  the 
nf  raoombe  Improvement  Act  1900  (63  &  64  Yict 
c  ccxiii.). 

Upon  hearing  the  information  it  was  proved 
that  Slade-road  is  a  street  within  the  limits  of  the 
Df  raoombe  Improvement  Act  1900,  and  that  the 
respondent  haa  without  the  consent  of  the  Ilfra- 
combe  Urban  District  Council  erected  a  hoarding 
to  be  used  for  advertising  purposes  in  the  field 
adjoining  Slade-road.  The  noarding  was  erected 
on  the  centre  of  the  hedge  bank,  so  that,  as  the 
hedg^  was  from  4ft.  to  6ft.  8in.  thick,  the  distance 
from  the  hoarding  to  the  foot  of  the  hedse  bank 
varied  from  2ft.  to  3ft.  ^n.,  and  the  boarded 
part  was  about  60ft.  in  length  and  about  12ft. 
above  the  top  of  the  hedge. 

The  appellant  contended  that  "  abutting " 
meant "  ordering,"  and  that  the  hoarding  came 
within  the  section,  and  he  cited  the  foUowing 
casee  in  support  thereof :  Wakefield  Local  Board 
^Health  v.  Lee  (35  L.  T.  Bep.  481;  1  Ex.  Div. 
336)  and  Newport  Urban  Sanitary  Authority  v. 
Graham  (47  L.  T.  Bep.  98 ;  9  Q.  B.  Div.  183). 

The  respondent  contended  that  for  the  hoard- 
ing to  aout  on  the  street  there  must  be  a 
contact  with  the  street,  and  that,  as  the  boarding 
was  at  its  nearest  point  2ft.  awav  from  the 
street^  no  such  contact  existed,  and  that  con- 
aequantly  the  hoarding  did  not  abut  on  the 
street,  nor  did  it  adjoin  the  street,  and  he 
quoted  the  cases  of  Bex  v.  Hodges  (Mood.  &  M. 
341),  Vcde  and  Sons  v.  Moorgate,  Ac,  Buildings 
LimiUd  (80  L.  T.  Bep.  487),  and  Ind  Coope  v. 
Hamblin  (84  L.  T.  Bep.  168) 

The  justices  found  from  the  evidence  that  the 
respondent  had  erected  a  hoarding  for  adver- 
tiauig  purposes  inside  a  field  fronting  the  street 
known  as  Slade-road  and  parallel  therewith; 
that  about  half  the  thickness  of  the  hedge  in 
the  field  was  between  the  hoarding  and  the  street, 
and  that  no  part  of  the  hoarding  was  nearer  than 
2ft.  They  therefore  wero  of  opinion  that  the 
boiurding  did  not  abut  on  the  street. 

By  sect.  87  of  the  Bfracombe  Improvement 
Act   1900    (63    &    64    Vict.    c.    coxui.)    it    is 


(1)  Every  hoarding  or  Bimilar  stmotnre  in  or  abutting 
<m  or  adjoininfr  any  atreet  shall  be  Mcnrely  erected  and 
maintained.  (2)  It  ahall  not  be  lawfnl,  after  the  passing 
of  this  Act,  to  ereot  any  hoarding  or  nmilar  ttraotnre  to 
be  need  either  wholly  or  piartly  for  advertising  parpoaea 
in  or  ahnttiog  on  or  adjoining  any  street  without  the 
oonaent  of  the  oonncil,  and  snoh  consent  may  be  given 
subject  to  snoh  conditions  as  to  the  snbmission  of  a 
plan  and  elevation  and  as  to  the  maintenance  of  snoh 
hoarding  as  the  oonnoil  may  determine.     (3)  The  owner 

(4»  Beported  by  W.  J>i  B.  HiBBiET,  Esq.,  Barrister-a»-Law. 


or  other  peraon  using  any  hoarding,  wall,  or  similar 
stiuotore  for  advertising  purposes,  whether  erected 
before  or  after  the  passing  of  this  Act.  shall  at  all  times 
hereafter  keep  and  maintain  the  same  in  proper  and  safe 
rep%ir  and  condition,  and  in  the  event  of  any  papers 
affixed  for  advertising  purposes  to  such  hoarding,  wall, 
or  other  structure  falling  off  or  becoming  detached  shall 
forthwith  remoye  and  clear  away  such  papers.  (4)  Any 
person  who  acts  in  contraventinn  of  any  of  the  provisions 
of  this  section,  or  who  violateft  any  conditions  or  the 
terms  of  any  consent  given  in  pursuance  of  such  provi- 
sions, shall  be  liable  to  a  penaJty  not  exceeding  51.  and 
to  a  daily  penalty  not  exceeding  20«.  (5)  Any  consent 
or  condition  made  under  this  section  may  be  under  the 
hands  of  the  clerk  or  surreyor. 

Oraham  CampbeU  for  the  appellant  — The  word 
"  abut "  goes  further  than  **  adjoin,"  and  means 
bordering  upon,  and  the  justices  ought  to  have 
convicted  the  respondent  under  sect.  87  of  the 
statute.  In  Wakefield  Local  Board  of  Health  v. 
Lee  (35  L.  T.  Bep.  481 ;  1  Ex.  Div.  336),  whero 
the  respondent's  premises  wero  divided  from  a 
street  by  a  small  stream,  but  by  two  bridges  over 
the  stream  their  promises  wero  connected  with  it, 
it  was  held  that  the  premises  fronted  and  abutted 
upon  this  street.  In  Newport  Urban  Sanitary 
Authority  v.  Oraham  (47  L.  T.  Bep.  98 ;  9  Q.  B. 
Div.  183)  at  the  rear  of  the  promises  in  question 
was  a  footpath  at  the  end  of  a  street  which 
formed  a  cm  de  sac.  The  ground  at  the  back  of 
these  premises  was  5ft.  above  the  level  of  the  foot- 
path and  street  and  thero  was  a  wall  12ft.  high« 
and  no  access  existed  to  the  footpath  or  street 
from  the  promisee.  It  was,  however,  held  that 
the  promises  adjoined  or  abutted  on  the  street. 

Kimher  for  the  respondent. — This  hoarding 
does  not  abut,  for  the  word  means  **  coming  to  the 
end  or  edge  of,"  which  the  case  finds  the  hoarding 
does  not.  In  order  to  abut  on  a  street  there 
must  be  contact  with  the  street,  but  hero  no  patt 
of  the  hoarding  comes  within  2ft. 

Lord  Alve&stonb,  G.J. — I  am  very  anxious 
not  to  say  anything  which  may  be .  construed  a» 
laying  down  any  ^neral  rale  as  to  the  meaning  of 
the  word  **  abut,"  for  it  is  really  a  question  of  fact. 
We  must  take  it  here  that  a  licensee  has  erected  a 
hoarding  on  another  mans  land,  and  that  thero 
is  a  continuous  strip  of  land  between  the  street 
and  the  support  of  the  hoarding.  Now,  the  Act 
says  that  no  hoarding  is  to  be  erected  for 
advertising  purposes  abutting  on  a  street  without 
the  consent  of  the  council,  and  it  is  a  penal  statute 
that  must  be  construed  strictly.  No  doubt  if  the 
hoardinff  was  put  back  10ft.  it  would  be  equally 
unsightfy,  but  no  one  could  contend  that  it  abutted 
on  the  street.  Hero  a  strip  wab  left  between  the 
hoarding  and  the  street,  and,  that  being  so,  the 
hoarding  does  not  abut,  for,  in  speaking  of  land» 
abutting  means  touching  and  adjoining.  When 
you  contrast  the  hoarding  and  the  land,  the  land  is 
touching  and  theroforo  abutting  on  the  street, 
and  the  noarding,  being  some  way  back,  does  not 
touch  the  street  and  so  does  not  abut. 

Lawrahob  and  Kbnnbdt,  JJ.  agreed. 

Appeal  diemiseed. 

Solicitors :  /.  H,  Brewer,  llf  racombe  ;  White- 
lock  and  Storr,  for  A,  B.  Whitelock,  Birmingham. 
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Wednesday,  Dec.  16,  1903. 

{Before  Lord  Alyebstonb,  0. J.,  Lawba.ncb  and 

Kbnnedt,  JJ.) 

Dickinson  (app.)  v.  Fobsyth  (resp.).  (a) 

Local  govemment'-^By-law — Erecting  shed — ^e^- 
lecHng  to  comply  toith  noHce — Sufficiency  of 
noHce. 

By  certain  hy -laws  Nob,  53  and  96  it  was  provided 
thai  if  any  person  should  erect  new  domestic 
huUdings  certain  open  space  was  to  he  provided, 
and  anyone  who  was  intending  to  erect  a  build- 
ing W€u  to  give  notice  to  the  couvicil  and  deliver 
plans  thereof  a  description  of  the  materials  to  he 
usedt  and  other  details. 

By  hy-law  No,  98,  where  a  person  who  has  erected 
a  huilding  or  done  any  other  work  to  which  the 
by-laws  apply  receives  a  notice  in  writing  specify- 
ing any  matters  in  respect  of  which  the  erection 
or  the  work  is  in  contravention  of  any  by-law, 
such  person  must  cause  anything  done  in 
contravention  to  be  amended, 

A  notice  was  served  stating  :  "  I  am  directed 
.  .  .  to  call  your  attention  to  the  fact  that  a 
wooden  erection  has  been  made  ,  .  .  contrary 
to  Nos,  53  and  96  of  the  by-laws,    ,    .    ." 

Held,  that  such  notice  was  sufficient, 

Oasb  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  for  having 
erected  a  shed  contrary  to  a  certain  by-law 
No.  53,  and,  having  had  notice  requiring  him  to 
remove  the  same,  nnlawf ally  neglected  to  comply 
with  the  notice,  contrary  to  by-uiw  No.  98. 

The  following  is  a  copy  of  the  notice,  dated 
the  2nd  Dec.  1902,  served  by  the  surveyor  of  the 
district  council  and  referrea  to  in  the  informa- 
tion, and  service  of  which  on  the  respondent  was 
udmitted: 

I  am  directed  by  this  oonnoil  to  draw  yonr  attention 
to  the  fact  that  a  wooden  ereotion  has  been  made  in 
the  back  yard  of  your  property  ritnate  at  No.  20,  Avon- 
dale-terraee,  Chester-le-Street,  oontrary  to  Nos.  58  and 
96  of  the  by-lawB  relating  to  new  streets  and  build- 
ings in  foroe  in  this  district,  and  yoa  are  hereby  requested 
to  canse  the  ereotion  above  referred  to  to  be  removed 
within  twenty-one  days  from  this  date.  I  wonld  farther 
respeotfnlly  remind  yon  that  yoa  are  required  by  law  to 
let  me  have  a  notice  in  writing  if  the  work  above  referred 
io  is  completed. 

The  shed  complained  of  in  the  information  was 
built  by  the  respondent,  and  it  was  also  proved 
that  the  shed,  which  was  7ft.  in  height,  caused 
the  open  space  in  the  rear  of  the  respondent's 
dwelling-house  to  the  boundary  wall  opposite  to 
be  less  than  15ft.,  contrary  to  the  by-law  No.  53. 
It  was  also  admitted  that  the  shed  was  erected 
after  the  building  of  the  dwelling-house  had  been 
completed,  and  tnat  no  plan  for  its  erection  had 
been  previously  submittecl  to  the  surveyor  for  the 
approval  of  the  district  council.  And  the  sur- 
veyor stated  on  oath  that  he  did  not  discover  that 
the  shed  had  been  erected  until  the  month  of 
Nov.  1902,  and  it  was  further  admitted  that 
between  the  service  of  the  notice  of  the  2nd  Dec. 
1902  and  the  laying  of  the  information  deputa- 
tions from  the  respondent  had  waited  on  the 
district  council,  and  negotiations  had  taken  place 
with  reference  to  the  notice  that  had  been  served, 
but  no  conclusion  had  been  arrived  at. 

It  was  alleged  on  behalf  of  the  respondent, 

(a)  Reported  by  W.  ni  B.  Hisbbet,  Esq.,  Barriatar-«t-Law. 


although  no  evidence  was  called  to  prove  it^  that 
the  shed  had  been  built  several  months  prior  to 
the  notice  of  the  2nd  Dec.  1902,  and,  further, 
that,  notwithstanding  the  erection  of  the  shed, 
there  still  remained  an  aggregate  open  air  space 
at  the  rear  of  the  respondent's  dwelling-house  of 
259  square  fee^  being  109  square  feet  &yond  the 
requirements  of  by-law  No.  53  in  that  behalf. 

The  respondent's  solicitor  took  the  following 
objections — ^namelj,  (a)  that  the  proceedings  were 
not    duly   authorised    by   the    district    council 

fursuant  to  sect.  259  of  the  Public  Health  Act 
875 ;  (b)  that  the  notice  of  the  2nd  Dec.  1902 
was  not  given  bv  the  surveyor  of  the  council 
within  a  reasonable  time  after  the  erection  of  the 
building  as  required  by  by-law  No.  98;  (e) 
that  the  notice  was  bad  in  law  in  that  it  did 
not,  as  required  by  by-law  No.  98,  specify  the 
mat^«^r8  in  respect  of  which  the  erection  oi  the 
building  was  in  contravention  of  by-laws  Nos.  53 
and  96,  such  by-laws  beinsr  capable  of  contrayen- 
tion  in  various  matters. 

With  regard  to  objection  (a)  the  appellant 
stated  on  oath  that  the  proceedings  were  autho- 
rised by  the  council  held  on  the  26th  Feb.  1903,  at 
which  the  report  of  the  buildings  committee 
recommending  that  proceedings  be  taken  against 
the  respondent  for  breach  of  the  by-laws  was  read 
and  adopted  by  the  council.  Neither  the  minnte- 
book  of  the  council  nor  anything  in  writing  wvi 
produced,  but,  as  the  proceedings  were  instituted  bj 
the  appellant  as  clerk  of  the  council,  the  justices 
were  of  opinion  that  they  were  duly  authorised. 

With  regard  to  objection  (6)  there  was  no 
formal  evidence  given  as  to  when  the  buildinff 
complained  of  was  erected  by  the  respondent,  and 
as  the  lustioes  had  decided  to  dismiss  the  case  upon 
the  point  raised  by  the  respondent's  objection  (c) 
they  did  not  express  any  opinion  as  to  whether  the 
notice  was  given  by  the  surveyor  to  the  respon- 
dent within  a  reasonable  time  after  the  erection 
of  the  building,  as  required  by  by-law  No.  98. 

With  regara  to  objection  (e)  the  justices  were 
of  opinion  that  the  notice  of  the  2nd  Dec.  1902  was 
bad  in  law  in  that  it  did  not,  as  required  by  by- 
law No.  98,  specify  the  matters  in  leSpectof  whidi 
the  erection  of  the  building  contravened  the  pro- 
visions of  by-laws  Nos.  53  and  96  referred  to  in 
such  notice,  and  they  dismissed  the  information. 

By  the  by-laws  in  question  it  was  provided : 

58.  Every  pereon  who  ahall  ereot  a  new  domeitie 
building  ehall  provide  in  the  rear  of  snoh  bmldinf  aa 
open  apaoe  ezolnsively  belonging  to  such  bnildiiig  and 
of  an  aggregate  extent  of  not  leaa  than  150  aqnare  faek 
and  free  from  any  erection  thereon  above  the  level  of  Iho 
ground  except  a  water-doaet,  earth-doaet,  or  piivy,  lod 
an  ashpit ;  and  he  shall  cause  snoh  open  space  to  eztnd 
laterally  throughout  the  entire  width  of  such  boildiiig^ 
and  he  shall  canse  the  distance  aoroea  each  open  spaee 
from  every  part  of  snch  baUding  to  the  bonndarj  of 
any  lands  or  premises  immediately  opposite  or  a^oiaias 
the  site  of  snch  building  to  be  no  leas  in  any  case  than 
lOft  If  the  height  of  snch  building  be  15ftheBhaU 
canse  snch  distance  to  be  15ft.  at  the  least  If  the 
height  of  snch  building  be  25ft  he  shall  cause  sooh 
distance  to  be  20ft  at  the  least  If  the  height  of  saoh 
building  be  35ft  or  exceed  35ft  he  shall  canse  snch 
distance  to  be  25ft  at  the  least  A  person  who  shall 
make  any  alteration  in  or  addition  to  snoh  boilding  shall 
not,  by  snch  alteration  or  addition,  diminish  the  agpe- 
gate  extent  of  open  space  provided  in  puzsnanoe  of  tini 
by-law  in  connection  with  snch  building,  or  in  any  othar 
respect  fail  to  comply  with  any  provision  of  this  by-law. 
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Ptor  tbe  purposes  of  this  by-law  the  height  of  such 
building  shall  be  measured  upwards  ftrom  the  level  of 
the  gronad  orer  whioh  suoh  open  spaoe  shall  extend  to 
the  level  of  half  the  yertioal  height  of  the  roof  or  to  the 
top  of  the  perapet,  whiohever  may  be  the  higher. 

96.  Jflrery  person  who  shall  intend  to  erect  a  building 
shall  give  to  the  oounoil  notice  in  writing  of  such  inten- 
tion,  whioh  shall  be  delivered  or  sent  to  their  clerk  at 
his  or  their  office,  or  to  their  surveyor  at  his  or  their 
oi&oe,  and  shall  at  the  same  time  deliver  or  send  or 
cause  to  be  delivered  or  sent  to  their  derk  at  his  or 
their  office,  or  to  their  surveyor  at  his  or  their  office, 
•complete  plans  and  sectionB  of  every  floor  of  such 
intended  building,  which  shaU  be  drawn  to  a  scale  ol 
not  less  than  lin.  to  every  8ft  and  shall  show  the 
position,  form,  and  dimensions  of  the  several  parts  of  such 
building  and  of  every  water-dotet,  earth«closet,  privy, 
ashpit,  cesspool,  well,  and  all  other  appurtenances,  and 
in  which  tbe  bnUding  shall  be  so  described  as  to  show 
whether  it  is  intended  to  be  used  as  a  dsrdling-house  or 
otherwise.  Such  person  shall  at  the  same  time  deliver 
or  send  or  cause  to  be  delivered  or  sent  to  the  clerk 
of  the  oounoil  at  his  or  their  office  or  to  their  surveyor 
at  his  or  their  office  a  description  in  writing  of  the 
materials  of  which  it  is  intended  that  suoh  building 
shall  be  constructed  and  of  the  intended  mode  of  drainage 
and  means  of  water  supply.  Such  person  shall  at  the 
same  time  deliver  or  send  or  cause  to  be  delivered  or 
sent  to  the  derk  to  the  council  at  his  or  thedr  c^ce  or 
to  their  sorveyor  at  his  or  their  office  a  block  plan  of 
such  building,  which  shall  be  drawn  to  a  scale  of  not 
less  than  lin.  to  every  44ft.,  and  shall  diow  the 
poeition  of  the  buildings  and  appurtenances  of  the 
properties  immediately  adjoining,  Uie  width  and  level 
of  the  street  in  front  and  of  the  street  (if  any)  in 
the  rear  of  such  building,  the  level  of  the  lowest 
floor  of  such  bnilding,  and  of  any  yard  or  ground 
bdomging  thereto.  Such  person  shall  likewise  show  on 
such  plan  the  intended  linee  of  drainage  of  such  buildings 
and  the  intended  sise,  depth,  and  inclination  of  eadi 
drain ;  and  the  details  of  Uie  arrangement  proposed  to 
be  adopted  for  the  ventilation  of  the  drains. 

98.  Ln  every  case  where  a  person  who  shall  lay  out 
or  construct  a  street  or  shall  erect  a  building,  or  shall 
execute  any  other  work  to  which  the  by-laws  relating 
to  new  streets  and  buildings  may  apply,  shall  at  any 
reasonable  time  during  the  progress  or  after  the  com- 
idetion  of  the  laying  out  or  construction  of  such  street, 
or  the  erection  of  such  building  or  the  execution  of  such 
work,  receive  from  the  surveyor  of  the  conndl  notice  in 
writing  specifying  any  matters  in  respect  of  which  the 
laying  out  or  construction  of  such  street,  the  erecting 
of  Budi  building,  or  the  execution  of  such  work  may  be 
in  contravention  of  any  by-law  relating  to  new  streets 
or  buildings  and  requiring  such  i>er8on  within  a  reason- 
able time,  whioh  shall  be  specified  in  such  notice,  to  cause 
anything  done  contrary  to  any  such  by-law  to  be 
amended  or  to  do  anything  which  by  any  such  by-law 
may  be  required  to  be  done,  but  which  has  been  omitted 
to  be  done,  such  person  shall  within  the  time  specified 
in  such  notice  comply  with  the  several  requirements 
Hiereof  so  far  as  such  requirement  relates  to  matters  in 
xoapect  of  which  the  laying  out  or  construction  of  such 
street,  the  erection  of  such  building,  or  the  execution  of 
such  work  may  be  in  contravention  of  any  such  by-law. 
Suoh  person  within  a  reasonable  time  after  the  comple- 
tion of  any  work  i^ich  may  have  been  executed  in 
aooordance  wiUi  any  suoh  requirement  shall  deliver  or 
send,  or  canes  to  be  delivered  or  sent,  to  the  surveyor 
of  the  oounoil,  at  his  or  their  office,  notice  in  writing  of 
the  completion  of  such  work,  and  shall  at  all  reasonable 
times  witidn  a  period  of  seven  days  after  sudi  notice 
ahall  have  been  so  ddivered  or  sent  sif ord  suoh  surreycr 
free  aocessto  such  work  for  the  purpose  of  inspeetion. 

Simey  for  the  appellant* 

The  reapondent  did  not  appear. 
ILLe.  OAg.— TOL.  XXI. 


Lord  Alybbstonk,  O.J.— We  think  that  the 
joatioea  ought  to  have  entertained  thia  informa- 
tion. By-law  No.  98  saya  that  the  notice  in  writing 
most  specify  any  mattara  in  reapeot  of  which  the 
work  la  in  contravention  of  any  by-law.  The 
reapondent  waa  told  by  the  notice  that  the  erection 
had  been  made  in  his  back  yard  contrary  to 
certain  specified  by-laws.  I  think  tibat  that 
notice  ia  aofficient,  aa  it  specifies  the  mattera  in 
reapect  of  which  the  erection  is  "  in  contravention 
of  any  by-law." 

Law&ancb  and  Ebnhhby,  JJ.  concurred. 

Appeal  allowed. 

Solicitors :  Dangerfield  and  Blythe,  for  /.  Turn- 
huU,  Durham. 


Wednesday,  Dee.  16, 1908. 

(Before  Lord  Alybbbtokb,  0.  J.,  Lawbanob 
and  Kbknbdy,  JJ.) 

LoBDON  School  Boabd  (apps.)  v.  Fulhaji 
BoBOVGH  Oounoil  ^respa.).  (a) 

Metropolis  —  New  drainage  ^-  Bemoval  of  old 
disused  drains  —  By-Zato  or  regvlaiion  and 
direction — Metropolis  Management  Act  1855 
(18  &  19  Vict,  c.  120),  M.  76,  83. 

By  regulation  29  of  the  respondents  aU  disused 
drains  were  to  he  broken  up  and  destroyed^  an^i 
ths  materials  and  foul  earth  removed  and  dry 
earth,  hdUast,  or  brick  rubbish  substituted. 

By  sect  83  of  the  Metropolis  Management  Act 
1855  a  penalty  is  provided  if  any  drain  therein* 
before  msntioned  is  found  not  to  have  been  pro^ 
mded  according  to  ttie  directions  or  regulaUons 
of  the  respondents. 

The  appellants  constructed  new  drains,  which 
were  connected  with  the  respondents'  sewer.  On 
the  premises  were  old  disused  drains  which 
were  not  physically  joined  or  connected  with  the 
new  drains.    The  ota  drains  were  not  taken  out. 

Held,  that  the  regulation  was  rightly  made,  and 
the  appellants  were  properly  convicted  for  eon- 
stnuMng  the  new  drain  not  in  accordance  with 
the  directions  of  the  respondents, 

GaSB  8TATBD. 

The  appeUanta  are  the  School  Board  for  Lon- 
don and  the  reapondenta  are  the  council  of  the 
metropolitan  borough  of  Fulham. 

On  the  13th  Feb.  and  the  15th  MaT  1902  the 
appeUanta  apMared  to  anawer  a  complaint  made 
by  John  Ohuiea  Jackson,  medical  officer  of  health 
for  the  reapondenta,  for  that  they,  being  the 
ownera  of  certain  premises  known  as  the  Evering- 
ton-street  Board  School,  in  the  borough,  did,  when 
reconstructing  the  drainage  thereat,  make  and 
provide  the  drains  and  connected  work  and  appa- 
ratus at  the  premises  not  according  to  the 
directions  of  the  council  of  the  metropolitan 
borough  of  Fulham,  whereby  the  defendants,  the 
present  appeUttnte»were,  in  pursuance  of  the  Metro- 
polis Loou  Management  Act  1855,  a.  83,  directed 
that  in  making  and  providing  the  draina  and 
connected  worka  and  apparatna  all  brick  and 
other  diauaed  draina  at  the  premiaea  ahould  be 
broken  up  and  deatroyed,  and  the  materials 
forming  them  and  all  the  foul  and  sewase- 
charged  earth  and  other  substanoea  carefuliy 
removed  from  the  premiaea,  dry  earth  or  ballaat 

(a)  Beportod  by  W.  db  B,  Hsebsbt,  Biq.,  Buriitsr-et-Lsw. 

3  H 
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or  briok  mbbish  being  brought  in,  if  necessary, 
in  place  of  them,  contrary  to  the  statute  in  that 
ease  made  and  provided. 

The  following  facts  were  admitted  and 
proved : — 

The  vestry  of  the  parish  of  Fulham  had  in  or 
about  the  year  1894  made  certain  regulations  and 
directions  as  to  drainage  of  houses  and  buildings 
and  the  construction  of  water-closets  in  their 
district,  which  purported  to  be  made  pursuant  to 
18  &  19  Vict.  c.  120,  SB.  73  to  79,  82,  85 ;  25  &  26 
Yict.  c.  102,  s.  88;  and  the  Public  Health  Act 
1891  (54  &  55  Vict.  c.  76),  ss.  37,  39. 

Regulation  and  direction  No.  29  is  as  follows : 

All  old  briok  and  other  disneed  drains  shall  be  broken 
up  and  destroyed,  and  the  materials  forming  them  and  all 
fonl  and  sewage- charged  earth  and  other  substances 
oarefolly  removed  from  the  premises,  dry  earth  or 
ballast  or  briok  mbbish  being  brought  in,  if  necessary, 
in  place  of  them. 

The  respondents  are  the  successors  of  the 
Fulham  Vestry,  and  adopted  and  confirmed  the 
regulations  and  directions. 

The  school  board  as  the  ownera  of  the  premises 
were  carrying  out  new  drainage  works  thereat. 
The  premises  consisted  of  the  school  buildings 
and  playgrounds  affording  accommodation  for 
1200  children.  The  old  drains  of  the  premises  had 
been  laid,  made,  and  provided  by  the  appellants 
in  accordance  with  the  requirements  of,  and  with 
the  approval  of,  the  Fulham  Vestry  about  twenty 
years  ago. 

In  carrying  out  the  new  drainage  scheme  the 
old  drains  were  from  4ft.  to  14ft.  underground, 
and  the  playground  which  surrounded  the  school 
buildings  and  was  immediately  over  the  old 
drains  was  covered  with  tar  paving. 

It  was  to  be  taken  for  the  purposes  of  this 
case  that  the  new  drains  wero  not  physically 
joined  to  or  connected  with  the  old  disused  drains, 
and  wero  of  themselves  fit  and  proper. 

On  the  11th  Dec.  1901  the  respondents  passed 
the  following  resolution  : 

(a)  That  all  briok  and  other  disused  drains  at 
Everington- street  Board  School  be  broken  np  and 
destroyed,  and  the  material  forming  them  and  all  fonl 
and  sewage-charged  earth  and  other  substances  carefully 
removed  from  the  premises,  dry  earth  or  ballast  or  briok 
rubbish  being  brought  in,  if  necessary,  in  place  of  them, 
and  that  a  copy  of  this  order  and  reqnirementa  be  served 
upon  the  School  Board  for  London  on  this  behalf ;  (6) 
that,  in  the  event  of  the  School  Board  for  London 
refusing  to  comply  with  the  terms  of  the  foregoing 
order,  the  town  clerk  and  medical  officer  of  health  be 
instmcted  to  take,  if  necessary,  legal  proceedings  with 
lespeot  to  Budh  defkult. 

A  copy  of  such  resolution,  order,  and  require- 
ment was  duly  served  on  the  appellants. 

In  carrying  out  the  new  drainage  scheme  all 
old  drains,  so  far  as  known,  were  taken  out  and 
removed  from  inside  the  buildings  and  to  a 
distance  of  8ft.  from  the  external  walls,  but 
certain  parts  of  the  old  drains  wero  left  in  the 
^rround  under  the  playfi;round  and  wero  not  used 
iu  the  new  drainage  scheme.  They  were  cleaned 
out  as  far  as  possible  without  taking  them  up, 
and  filled  up  at  the  ends  with  concrote. 

These  drains  were  constructed  for  use  and  wero 
used  until  so  dealt  with  as  aforesaid,  and  they 
formed  the  soilpipes  of  the  children's  closets. 

All  the  drains  and  other  connected  works  of  the 
premises  were  from  time  to  time  inspected  on 


behalf  of  the  respondents,  and  it  was  then  found 
that  the  regulation  and  order  of  the  respondenCK 
had  not  been  complied  with. 

The  contentions  of  both  parties  appear  in  the 
judgment  of  the  magistara^e,  which  was  as 
follows : 

By  the  Metropdis  Management  Act  1855,  s.  83,  in 
case  any  drain  or  other  oonneoted  works  theretnbefoze 
mentioned  be  fonnd  on  inspection  not  to  have  been  made 
or  provided  according  to  the  directions  and  regoUtioiM 
of  the  vestry,  every  person  so  offending  shall  forfeit  and 
pay  a  sum  not  ezoeeding  101.  The  vestry  of  Folliadi 
made  and  gave  certain  regulations  and  directions  pur- 
porting to  have  been  made  and  given  under  seoti.82 
to  85  of  the  Act.  Those  regulations  and  direotions 
having  been  notified  to  a  builder,  they  were,  in  a  oaie 
against  him  arising  on  sect.  76,  held  sufficient :  (Frott  j. 
Fulham  Vestry,  82  L.  T.  Bep.  720 ;  19  Cox  C.  C.  519). 
They  have  since  been  formally  adopted  by  the  oonseot 
of  the  borough,  which  has  succeeded  the  vestry  of 
Fulham.  Eegulation  and  direction  No.  29,  that  all 
the  brick  and  other  disused  drains  shall  be  broken  up 
and  destroyed  and  the  matters  removed  from  the  pre- 
mises, purports  to  have  been  made  under  the  sections  of 
the  Metropolis  Management  Act  1855,  of  which  the 
said  sect.  83  is  one,  and  the  defendant  school  board 
are  summoned  for  making  and  providing  drains  and  oon- 
neoted works  or  apparatus  not  aooording  to  the  regula- 
tions  or  directions  of  the  oounoiL  The  regulations  or 
directions  were  given  to  the  school  board  when  making  ■ 
new  drain,  and  they  have  been  required  to  break  up  ■ 
certain  disused  old  drain  near  the  new  one.  It  wee 
argued  for  the  school  board  that  the  old  drain  is  not  a 
work  oonneoted  therewith,  and  that  the  words  **  made 
and  provided  "  in  koot.  83  are  inapplicable  to  the  breaking 
up  oi  the  adjacent  old  drain  on  the  premises.  But, 
good  reasons  having  been  given  for  the  removal  of  the 
old  disused  drains  from  the  vicinity  of  the  new  onee,  I 
think  that  regulation  and  direction  No.  29  may  fairly 
be  referred  to  sect.  83  and  treated  as  having  b«-en  made 
and  given  under  it,  and  that  they  are  valid.  If  so,  the 
new  drain  has  not  been  made  or  provided  aooording  to 
the  directions  or  regulations  of  the  borough  oouncil, 
because  the  old  drains  have  not  been  destroyed  and 
removed,  and  the  defendants  are  liable  to  a  penalty. 

The  case  having  come  on  for  argument,  it  was 
remitted  by  the  court  to  the  magistrate  for  addi- 
tional facts  to  be  found  by  him,  which  were  as 
follows : — 

On  the  11th  Dec.  1900  the  council  served 
intimation  notices  under  the  Public  Health 
(London)  Act  1891  on  the  school  board  that  the 
drains  at  Everington-street  School  were  defective, 
and  on  the  29th  April  1901  the  oouncil  served  on 
the  school  board  a  statutory  notice  requiring 
them  to  relay  and  ventilate  the  drains  according 
to  the  regulations  of  the  council,  and  the  notios 
was  acknowledged  by  the  school  board  on  the 
following  day. 

On  the  21st  Jane  1901  the  medical  ofBoer  of 
health  to  the  council,  by  letter  of  that  date^ 
inquired  when  the  board  proposed  to  do  the 
redrainage  works,  and  the  school  board  replied  on 
the  25th  June  1901,  by  letter  of  that  date  to 
the  medical  officer  of  health,  stating  that  the 
redrainage  of  the  school  had  been  intrusted  to 
the  London  Sanitary  Protection  Association. 

On  or  about  the  15th  July  1901  a  representative 
of  the  London  Sanitary  Protection  Association 
had  an  interview  with  the  medical  officer  of  health, 
and  produced  to  him  the  plan  showing  the  pro- 
posed reconstruction  of  me  drainage,  on  which 
was  marked,  in  reference   to   the  old  or  then 
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existing  drains,  the  words  "old  drains  to  be 
destroyed "  The  medioal  officer  of  health  sug- 
gested certain  alterations  with  regard  to  the  pliui 
generally,  which  the  representative  nndertooK  to 
make,  aod  to  amend  the  plan  in  accordance  there- 
with. The  medical  officer  of  health  subsequently 
reoeived  information  that  it  was  not  the  intention 
of  the  London  Sanitary  Protection  Association  to 
remove  the  old  drains. 

On  the  24th  July  1901  Messrs.  Flemixig  and  Co., 
on  behalf  of  the  London  Sanitary  Protection 
Association,  wrote  inclosing  a  plan  of  the  pro- 
posed new  drainage  works  at  the  premises,  and 
on  the  25th  July  1901  the  medical  officer  of 
health  wrote  to  the  secretary  of  the  London 
Sanitary  Protection  Association,  informing  them 
tiiat  with  respect  to  the  old  dituns  it  must  be 
dlearly  understood  that  all  these  most  be  taken 
up. 

On  the  29th  July  1901  the  engineer  to  the 
London  Sanitary  Protection  Association  wrote  a 
letter  to  the  town  clerk  giving  certain  reasons  for 
not  taking  up  the  old  £:itins,  and,  at  a  meeting, 
held  on  the  1st  Aug.  1901,  of  the  public  healui 
oommittee  of  the  council,  the  last-mentioned 
letter  was  c^msidered,  and  it  was  resolved  as 
follows : 

That  the  plans  robmitted  be  approved  sabjeot  to  the 
whole  of  the  old  drains  proposed  to  be  abandoned  being 
zemoved  and  the  portion  proposed  to  be  used  from  the 
boilar-bonae  being  made  water-tight. 

On  the  2nd  Aug.  1901  the  engineer  to  the 
London  Sanitary  Protection  Association  was 
informed  by  the  town  clerk,  by  letter  of  that  date, 
of  the  terms  of  the  resolution,  and  that  the 
council's  regulations  could  not  be  relaxed  and  that 
the  old  drams  must  be  taken  up  and  destroyed. 

On  the  10th  Aug.  1901  the  secretary  to  the 
Xiondon  Sanitary  Protection  Association  wrote  a 
letter  to  the  town  clerk,  promising  to  take  such 
steps  as  were  necessary  to  comply  with  the 
oouncil's  regulations  and  their  by-laws. 

After  the  receipt  of  the  last- mentioned  letter, 
instructions  were  given  by  the  medical  officer  of 
health  to  the  council's  workmen  to  make  the 
necessary  connections  of  the  new  drains  to  the 
council's  sewer  so  as  to  enable  the  London 
Sanitary  Protection  Association  to  commence  and 
carry  on  the  new  drainage  works,  and  the  con- 
nection was  accordingly  commenced  on  the 
19th  Aug.  1901  and  completed  on  the  24th  Aug. 
1901. 

By  the  Metropolis  Management  Act  1855 
(18  &  19  Vict.  0. 120),  8.  76 : 

Before  beginning  to  lay  or  dig  oat  the  foundation  of 
any  new  honse  or  bnildhig  within  any  saoh  parish  or 
diatriot,  or  to  rebuild  any  honse  or  building  therein,  and 
also  before  making  any  drain  for  the  purpose  of  draining 
directly  or  indirectly  into  any  sewer  under  the  juris- 
diotion  of  the  vestry  or  board  of  or  for  any  Buoh  parish 
or  district,  seven  days'  notice  in  writing  shall  be  given 
to  the  vestry  or  board  by  the  person  intending  to  build 
or  rebuild  such  honse  or  building  or  to  make  sueh 
drain  ;  and  every  such  foundation  shall  be  laid  at  such 
level  as  will  permit  the  drainage  of  such  house  or 
building  in  compliance  with  this  Act  and  as  the  vestry 
oir  board  shall  order,  and  every  such  drain  shall  be  made 
in  such  direction,  manner,  and  form  and  of  such 
4naterials  and  workmanship  and  with  auoh  branches 
thereto  and  other  connected  works  and  apparatus  and 
water  supply  as  hereinbefore  mentioned  and  as  the 
vestry  or  board  shall  order,  and  the  making  of  every 


such  drain  shall  be  under  the  survey  and  control  of  such 
vestry  or  board  ;  and  the  vestry  or  district  board  shall 
make  their  order  in  relation  to  the  matters  aforesaid 
and  cause  the  same  to  be  notified  to  the  person  from 
whom  such  notice  was  received  within  seven  days  after 
the  receipt  of  such  notice,  and  in  default  of  such  notice, 
or  if  such  house,  building,  or  drain,  or  branches  thereto, 
or  other  connected  works  and  apparatus  and  water 
■upplyi  be  begun,  erected,  made,  or  provided  in  any 
respect  contrary  to  any  order  of  the  vestry  or  board 
made  and  notified  as  aforesaid  or  the  provisions  of  this 
Act,  it  shall  be  lawful  for  the  vestry  or  board  to  cause 
such  house  or  building  to  be  demolished  or  altered,  and 
to  cause  such  drain  or  branches  thereto  and  other 
connected  works  and  apparatus  and  water  supply  to  be 
reUud,  amended,  or  remade,  or,  in  the  event  of  omission, 
added  as  the  case  may  require,  and  to  recover  the 
expenses  thereof  from  the  owner  thereof  in  the  w»^*!i^^y 
hereinafter  provided. 

And  by  sect.  83 : 

In  case  any  drain  ...  or  other  connected  works 
or  apparatus  hereinbefore  mentioned  be  found,  on 
inspection,  not  to  have  been  made  or  provided  according 
to  the  directions  or  regulations  of  the  vestry  or  district 
board  or  contrary  to  the  provisions  of  this  Act,  or  in 
case  any  person,  without  the  consent  of  the  vestry  or 
district  board,  construct,  rebuild,  or  unstop  any  sewer, 
drain  .  .  .  which  may  have  been  ordered  by  them 
not  to  be  made,  or  to  be  demolished  or  stopped  up,  or 
in  case  any  person  discontinue  any  water  supply  or 
destroy  any  connected  works  or  apparatus  as  aforesaid, 
or  in  case  any  person,  without  the  consent  of  the  vestry 
or  district  board,  break  into  any  sewer  vested  in  such 
vestry  or  board,  every  person  so  offending  shall  forfeit 
and  pay  any  sum  not  exceeding  101. ;  and  in  case  the 
person  so  making  any  sewer,  drain  .  .  .  which  may 
have  been  ordered  to  be  demolished  or  stopped  up,  or  dis- 
continuing any  water  supply  or  destroying  any  con- 
nected works  or  apparatus  as  aforesaid,  or  breaking  into 
any  sewer  as  aforesaid  do  not  within  fourteen  days  after 
notice  in  writing  by  the  vestry  or  board  cause  such 
sewer,  drain  ...  to  be  altered  or  reinstated  in 
conformity  with  the  directions  of  tbe  vestry  or  board, 
or,  as  the  case  may  be,  to  be  demolished  or  stopped  up 
.  .  .  or  such  connected  works  or  apparatus  to  he 
restored,  then  and  in  every  such  case  the  vestry  or 
board  may  cause  the  work  to  be  done,  and  the  expenses 
thereof  shall  be  paid  by  the  person  who  has  so  offended. 

George  Elliott  for  the  appellants. 

Danchwerts,  K.G.  and  Courthope-Mimroe  for 
the  respondents. 

Lord  Alybbbtonb,  C.J. — The  restatement  of 
this  case  has  removed  the  only  donbt  that  existed 
in  the  mind  of  any  member  of  the  court  on  the 
last  occasion.  What  has  been  really  proved 
before  ns  now  was  stated  partly  by  Mr.  Coorthope- 
Mnnroe  and  partly  by  Mr.  Danckwerts,  but  it  was 
very  properly  objected  that  it  was  not  raised  in 
the  case.  As  I  understand,  the  position  was  this : 
There  was  a  drainage  system  of  veir  complicated 
character.  There  were  privies  for  both  boys  and 
girls  in  the  middle  of  the  yard.  There  were  a 
nimiber  of  old  drains  ondemeath  the  yard,  and 
the  school  board  most  properly  determined,  there 
being  a  nuisance  with  these  old  closets,  to 
rem^el  it  in  a  way  which  partly  used  for  some 
purposes,  with  some  manholes,  the  old  drainage 

r'  )m,  and  all  the  pipes  shown  in  blue  on  the 
we  have  seen  were  drains  reused  for  the 
rain  and  surface  water.  Of  course  it  is  very 
important  that  even  with  regard  to  those  drains 
they  should  be  in  a  proper  condition.  That  is  all 
that  need  be  said  as  to  that.    As  to  pipes  marked 
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red  on  the  plan — the  new  drains — they  were 
laid,  and  then  there  were  many  other  hnndred 
of  feet  of  old  drains  that  were  left  in  the  grounds. 
A  portion  of  them  were  taken  np — up  to  8ft. 
from  the  building  and  under  the  buildmg — and 
therefore,  of  course,  the  question  of  what  should 
be  removed  had  to  be  considered,  because  the 
plans  were  submitted  with  the  suggestion  that  a 
portion  of  the  old  drains  should  be  taken  up. 
Then  the  others  were  ultimately  cleansed  and 
sealed  off.  Of  course  the  fact  that  they  had  to 
be  dealt  with  in  that  way  shows  that  some  judg- 
mpnt  as  to  what  ought  to  be  done  had  to  be 
brought  to  bear  upon  the  subject.  In  that  state 
of  tmngs  the  school  board  have  to  come  under 
sect.  7d  and  have  to  ask  permission  to  lay  the 
new  drains  connected  with  the  sewer.  That  being 
so,  this  section  provides  for  it  being  done  in 
accordance  with  the  directions  that  are  given. 
Now,  T  only  wish  to  speak  for  myself,  because  I 
may  be  ^oing  perhaps  further  than  my  brothers 
do.  I  think  regulation  29  is  a  perfectly  reasonable 
and  proper  regulation,  and  one  which,  in  that 
state  of  things,  the  authority  is  entitled  to  con- 
sider. It  says :  "  All  old  brick  and  other  disused 
drains  shall  be  broken  up  and  destroyed,  and  the 
materials  forming  them  and  all  foul  and  sewage- 
charged  earth  and  other  substances  carefully 
removed  from  the  premises,  dry  earth  or  ballast 
or  brick  inibbish  being  brought  in,  if  necessary, 
in  place  of  them.*'  In  my  opinion,  whan  they 
applied  to  the  Fulham  authority,  the  respondents, 
under  sect.  76,  it  was  perfectly  competent  for 
them  to  say  :  **  But  mind,  if  you  do  this,  you  have 
got  to  obey  regulation  29.'*  But  tbey  went  a  great 
oeal  further  uian  that.  They  actually  presented 
a  plan  with  a  statement  that  the  old  drains  were 
ppoing  to  betaken  up, and  although  I  do  not  think 
it  is  quite  right  to  speak  of  it  as  a  contractual 
airangement,  I  do  not  know  why  that  should 
not  be  one  form  in  which  the  permission  may  be 
given.  It  is  a  condition  of  the  sanctioning  of  the 
plans  that  the  old  drains  are  to  be  taken  up,  and 
when  the  agents  of  the  school  board,  I  daresay 
perfectly  bond  fide,  changed  their  minds  and 
thought  they  could  do  it  equally  well  with- 
out teking  them  up,  they  wrote  a  long  letter 
to  the  respondents  on  behalf  of  the  school 
board,  asking  that  they  might  not  be  bound  to 
take  them  up,  because  there  was  no  danger  to 
health,  and  there  had  been  no  smell  nor  sufficient 
ground  for  taking  them  up.  That  being  considered 
by  the  public  health  committe«»  of  the  council, 
there  is  a  formal  resolution  that  the  plans  sub- 
mitted be  approved  subject  to  the  whole  of  the 
old  drains  proposed  to  be  abandoned  being 
removed.  Under  those  circa mstanoes  it  seems  to 
me  that  the  one  point  that  was  made  on  behalf  of 
the  appellants  on  the  last  hearing,  that  this  was 
the  removal  of  something  which  ha!d  no  connection 
with  the  old  drains  (because,  as  Mr.  Elliott 
pressed  on  us  to*day,  what  was  left  in  the  ground 
was  disused  and  in  no  way  connected  with  or 
physically  joined  to  or  united  with  what  was  put 
in  the  ground),  and  that,  that  being  so,  there  was 
no  jurisdiction  in  the  respondents  to  impose  the 
condition,  has  gone.  I  am  clearly  of  opinion  that 
the  approval  of  the  plans  obtained  under  sect.  76 
mi|<hL  be  coupled  either  with  the  observance  of  the 
regulation  (which  I  think,  for  anything  which  has 
been  argued  before  me.  is  perfectly  reasonable), 
and  with  the  expiess  oondiiion  that,  if  the  plans 


are  sanctioned,  it  is  subject  to  some  work  being 
done  in  connection  with  these  old  drains  which 
are  being  obansed,  and  I  only  wish  to  adopt  the 
argument  of  1^.  Danckwerts  that  the  conditioiis 
as  to  the  materials  that  may  be  allowed  to  be 
tfsed,  where  the  manholes  are  to  be,  and  whether 
or  not  there  should  be  any  protection  against 
possible  leakage  in  the  drains  are  all  matters 
which  have  to  be  considered  or  might  have 
to  be  considered  differently  according  as  to 
whether  the  old  drains  are  left  in  the  ground 
or  not.  I  am  of  opinion  that  the  view  tfl&en  by 
the  learned  magistrate  is  quito  right,  and  the 
further  facts  which  .have  been  stated  in  conse- 
quence of  <]^uestion8  put  by  the  court  and  agreed 
to  at  the  time  by  the  two  learned  counsel  have 
made  the  mattor  clear  and  removed  the  only 
doubt  that  ever  existed  in  the  mind  of  any  memb^ 
of  the  court.  I  think  the  appeal  should  be  dis- 
missed. 

Lawbancb,  J. — I  agree. 

Kbnnedt,  J. — I  wish  to  add  some  remarks 
because  I  do  not  feel,  and  I  have  not  felt,  so  clear 
about  this  mattor  as  my  brethren.  I  admit  that 
we  have  to  deal  with  this  according  to  the  strict 
letter  of  the  law.  I  certainly  do  not  dissent  from 
their  view,  and  I  am  not  prepared  to  say  I  cannot 
agree  with  it.  It  is  to  be  borne  in  mind  and  it  is 
important,  it  seems  to  me,  in  these  magisterial 
proceedings  to  see  exactly  what  is  the  charge. 
Now,  the  charge  beforo  the  magistrate  was,  as  he 
states  it  in  the  case :  "  That  the  appellants  appeared 
before  me  to  answer  a  complaint  made  by  John 
Charles  Jackson,  medical  officer  of  health  for  the 
metropolitan  borough  of  Fulham,  for  that  they, 
being  the  owners  of  certain  premises  known  as 
the  £verington- street  Board  School,  in  the  said 
borough,  did  when  reconstructing  the  drainage 
thereat  make  and  provide  the  drains  and  connected 
appar<itus  at  the  said  premises  not  according  to 
the  directions  of  the  council  of  the  metropoBtan 
borough  of  Fulham,"  and  so  on.  It  appears, 
as  I  understand  the  restatement  of  the  case, 
that  what  was  relied  upon  was  this  regulation 
No.  29.  Now,  if  it  had  rested  there,  I  should  not 
have  been  content  to  leave  the  matter  where  it  was 
left  by  Mr.  Danckwerto  in  his  ai^ument,  but  what 
in  substance  I  think  is  covered  oy  the  complaint 
is  that  there  was  a  breach  of  sect.  83.  I  think, 
on  the  whole,  that  it  does  cover,  not  merely 
regulation  No.  29,  but  it  appears  to  cover  also 
the  directions  which  it  is  in  the  power  of  the 
authority  to  give  under  sect.  76.  It  seems  to  me, 
according  to  regulation  No.  29,  that  in  every  ease 
ail  that  which  has  to  be  done  would  have,  at  any 
i*ate,  required  consideration  as  to  ite  applicability 
or  ite  propriety  to  a  case  of  this  kind  in  which 
they  were  seeking  really  to  put  in  a  new  system 
of  drainage  in  substitution  of  the  old.  Under 
sect.  76,  it  seems  to  me  that  they  have  power  in 
each  separate  case  to  give  directions  where  drains 
have  to  be  made  before  making  any  drains  The 
words  are :  '*  For  the  purpose  of  draining  directly 
or  indirectly  into  any  sewer  under  the  jurisdiction 
of  the  vestry  or  board."  That  means  the  autho- 
rity has  the  power  to  say  huw  that  shall  be 
done,  and,  although  I  can  see  considerable  danger 
in  making  terms  which  may  cause  very  gi^ . 
expense,  against  the  imposition  of  which  it  is 
difficult  to  struggle,  and  in  regard  to  which  they 
may    not   be  matters    direcUy   connected  with 
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drains,  I  think  in  this  oase  what  was  ordered  to 
be  done  in  the  remoTal  of  the  old  drains  alto- 

Sther  and  everything  connected  with  them  may 
fairly  brooght  within  those  words  of  sect.  76 
which  give  the  power  to  insist  upon  those  terms 
and  conditions.    Therefore  I  do  not  dissent  from 
the  judgment,  but  I  do  so  expressly  on  that 
^und.    But  to  say,  quite  apart  from  a  direction 
m  a  particular  case,  that  in  all  oases  where  new 
drainage    works  are    to  be  put   into    a    place 
"all  old  brick   and  other  disused  drains  shall 
be  broken  up  and   destroyed  and  the  materials 
removed,    tOKCther  with   all   foul    and   sewaee- 
char|red  earth,  dry  earth    or    ballast  or  bnck 
rubbish  being  brought  in,  if  necessary,  in  place 
of  it,"  is  ratner  severe,  if  it  is  intended  to  be 
applied  in  all  circumstances  and  without  modifi- 
cation as  an  absolute  regulation  of  the  autho- 
rities.   I  think  in  this  particular  case  it  is  dear 
that,  whether  you  call  it  contractual  or  other- 
wise, it  would  be  contractual   as    regards  the 
engineering   body  who  were    employed  by  this 
school  board,  it  becomes  effectual  as  a  direction 
under  sect.  76  as  regards  the  body  employing 
thein,  which  is  here  the  school  board.    IJndear  the 
special  terms  that  were  made  in  this  case,  I  am 
not  prepared  to  dissent  from  the  view  which  I 
think  my  Lord  and  my  brother  Lawranoe,  J.  hold 
is  the  true  one — namely,  that  the  direction  under 
sect.  76  covers  what  was  ordered  to  be  done  in 
this  case,  and  which  the  school  board  has  not 

complied  with.  a        t  ^ .  , 

^  4ppsa2  at«t7»M6a. 

Solicitors:  C.  E,  Mortimer;  B.  M.  PrescotL 


Thursday,  Dec.  17, 1903. 

(Before  Lord  Alvbbstonb,  C.J.,  Lawbancb 
and  Kbknbdy,  JJ.) 

Olayton  and  anothbb  (apps.)  v.  Fbi&sb 

(resp.).  (a) 

Fishery  —  By -law  —  **  Description  of  nets  "  — 
Salmon  Fishery  Act  1873  (S6  A  37  Vict  c.  71), 
t.  39  (3). 

Under  sect.  39  of  the  Salm&n  Fishery  Act  1873 
**a  hoard  of  conservators  may  make  by-laws 
.  .  .  for  all  or  any  of  the  foUotoing  purposes 
.  .  .  (3)  to  determine  the  ler^th,  size,  and 
description  of  nets.    ..." 

A  by-law  mcide  under  this  section  forbade  the 
tue  of  certain  particular  hinds  of  nets  by 
name  in  parts  of  the  fishery  district,  and  then 
gave  a  definition  and  description  of  these  nets. 

Sield,  that  the  by-law  was  not  ultra  vires.  The 
word  *'  description '*  insect.  39  (3)  is rhot  confined 
to  the  characteristics  of  any  particular  hind  of 
net, 

Cabb  stated  on  an  information  preferred  by  the 
respondent  against  the  appellants  under  a  by-law 
made  by  the  Board  of  Conservators  for  the  Wye 
Fishery  District  pursuant  to  the  Salmon  and 
Freshwater  Fisheries  Acts  1861  to  1892  on  the 
27th  Feb.  1901,  and  confirmed  by  the  Board  of 
Trade  on  the  27th  Feb.  1902,  for  that  they  (the 
appellants)  in  the  river  Wye,  above  a  line  drawn 
across  that  river  along  the  lower  side  of  Biffsweir 
Bridge  (that  river  then  being  within  a  fishery 
district  formed  under  the  above-mentioned  Acts) 

(a)  Beported  by  W.  oi  B.  Hiabwlt,  Eiiq.,  Barrl8t«r-»t.Law. 
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unlawfully  used  a  net  other  than  a  beating  net- 
namely,  a  draft  or  seine  net— for  taking  salmon 
in  that  part  of  the  river,  contrary  to  the  by-law 
doly  made  in  that  behalf. 

Upon  the  hearing  of  the  information  it  was 
proved : 

That  the  by-laws  in  force  on  the  13th  Mav  1903 
in  the  W^e  Fishery  District  included  the  by-law 
under  whluh  the  iidformation  was  laid. 

That  tbe  appellants  John  Olayton  and  Sidney 
Thomas  on  the  13th  May  1903  at  Goodrich  unlaw- 
fully used  a  net  other  than  a  beating  net— namely, 
a  draft  or  seine  net — for  taking  salmon  in  that 
part  of  the  river  wherein  the  use  of  such  net  was 
prohibited  by  the  by-law. 

On  the  part  of  the  appellants,  the  use  of  the 
draft   or  seine  net  was    admitted,   but   it  was 
contended    that    they    were    the    servants    of 
Charles    Haines,  the  lessee  of  the    Huntsham 
Feny  and   Salmon   Fishery,  within  which  the 
appellants    used    the   net,    and    that    Oharlea 
Maines   held   a  licence   granted   by   the    Wve 
Board  of  Conservators  to  use  a  draft  net,  for 
which  licence  he  had  paid  5Z. ;  that  the  only  net 
which  the  new  by-laws  allowed  in  chat  fishery  was 
a  beating  net,  which  was  practically  impossible, 
useless,  and  unremunerative,  and  that  in  only 
allowing  a  beating  net  the    conservators  were 
allowing  a  net  which  would  be  of  no  use  at  any 
time  in  a  considerable  nartof  the  middle  fisheries 
of  the  river,  including  tne  Huntsham  Fishery,  and 
in  wet  seasons  in  no  part  of  the  middle  fisheries ; 
that  the  by-law  was  in  restraint  of  trade ;  that 
the  by-law  was  unfair,  because  it  injured  the  middle 
waters  of  the  river  Wye,  including  the  Huntsham 
Fishery,  for  the  advantage  of  the  owners  of  the 
upper  waters  and  of  the  tidal  waters  of  the  Wye 
thereby  unduly  favouring  certain  parts  of  the 
river  at  tne  expense  of  another  part;  that  the 
by-law  was  unnecessary,  because  it  had  not  been 
proved  that  there    had    been    any  decrease  of 
salmon  in  the  river;   that  the  by-law  was  un- 
reasonable, because  to  allow  a  beating  ner,  which 
was  practically  of  no  utility  and  to  prohibit  the 
use  of  a  draft  ijet,  the  accustomed  form  of  net 
theretofore   used  in   the    Huntsham    Fisheries, 
amounted  to  a  total  prohibition  of  net  fishing  in 
a  large  proportion  of  the  middle  fisheries  of  the 
river,  including  the  Huntsham  Salmon  Fisheries ; 
that  the  by-law  was  invalid  and  contrary  to  law 
as   being  uUra  vires,  having  regard  to  the  true 
consti  notion  of  the  Salmon  Fishery  Acts  1861  to 
1873  and  particularly  to  sect.  39  of  the  Act  of 
1873,  8ub-s8.  3,  8, 11,  and  12,  and  sect  40  of  the 
Act  of  1873. 

On  the  part  of  the  respondents  it  was  contended 
that  the  by-law  was  good  and  was  not  uUra  vires, 
and  that  the  beating  net  could  be  used  with  profit 
in  the  waters  above  Bignweir  Bridge,  including 
the  Huntsham  Fishery ;  that  the  Huntsham 
Fishery  extended  only  for  a  short  distance  in  the 
river  above  Bigsweir  Bridge ;  that  the  use  therein 
of  a  draft  net  injured  all  the  fisheries  above  the 
Huntsham  Fishery ;  that  by  the  by-law  the 
Huntsham  Fishery  was  improved  for  rod  and 
line  fishing;  that  Charles  Haines  had  renewed 
his  lease  of  the  Huntsham  Fishery  after  the 
making  of  the  by-law  and  with  full  knowledge  of 
it ;  that,  having  been  specially  warned  that  the 
licence  to  use  a  draft  net  would  be  of  no  use  to 
him,  he  insisted  on  taking  out  the  licence,  and 
that  there  was  no  power  under  the  Acts  to  refuse 
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him  the  licence  if  he  demanded  it :  (see  sect.  84! 
of  the  Act  of  1805,  sub-sect.  5). 

Upon  the  above  contentions  and  on  the  evidence 
produced  before  the  j  nstices  by  the  parties,  thej 
found  the  following  facts :  (a)  That  the  by-law 
under  which  the  appellants  were  convicted  was  a 
sood  and  valid  by-law,  and  not  ultra  vires ; 
(o)  that  the  by-law  was  reasonable,  having  been 
approved  after  a  public  inquiry  at  which  all  the 
fishing  interests  in  the  river  were  or  might  have 
been  represented ;  (c)  that  the  draft  net  was  used 
contrary  to  the  by-law ;  (d)  that  the  appellants 
were  using  the  net  as  servants  to  Charles 
Haines;  (e)  that  they  and  Charles  Haines  were 
not  protected  by  the  licence,  as  he  took  it  out 
after  warning  that  it  was  illegal  to  u^e  it  in  the 
Huntsham  Fishery,  and  the  licence  was  limited  to 
waters  in  which  and  at  the  times  at  which  he  is 
otherwise  entitled  so  to  fish;  (/)  that  the  Wye 
Fishery  Board  had  no  dispensing  power  and 
could  not  issue  a  valid  licence  to  fish  contrary  to 
their  own  by-laws :  (Yahbicom  v.  King,  80  L.  T. 
£^.  159 :  (1899)  1  Q.  B.  444). 

They  therefore  convicted  the  appellants. 

The  question  upon  which  the  opinion  of  the 
court  was  desired  was  whether  the  justices,  upon 
the  above  statement  of  facts,  came  to  a  correct 
determination  and  decision  in  point  of  law  in 
holding  that  the  by-law  in  question  was  a  valid 
by-law,  and  that  they  rightly  convicted. 

By  the  Salmon  Fishery  Act  1873  (36  &  37 
Vict.  c.  71),  s.  39 ! 

Sabjeot  to  the  provisionB  hereinafter  oontamed  for  the 
oonflrmation  and  pnblioation  of  the  by-laws,  a  board 
of  oonservatorB  may  make  by-laws  for  tiie  better  ezecn- 
tion  of  the  Salmon  Fishery  Aote  1861  to  1873,  and  for 
the  better  protection,  preservation,  and  improvement 
of  the  salmon  fisheries  within  their  district,  and  alter  the 
same  from  tame  to  time  for  all  or  any  of  the  following 
purposes — that  is  to  say :  .  .  .  (3)  To  determine  the 
length,  size,  and  desoription  of  nets  and  the  manner  of 
nsing  the  same  (not  being  fixed  engines)  for  taking  salmon, 
provided  that  no  by-law  made  nnder  the  authority  of 
this  section  shall  limit  the  length  of  a  hang  net  or  limit 
the  length  of  a  draft  net  so  as  to  be  less  than  200 
yards  ...  (8)  To  prohibit  the  use  of  nets  within 
a  certain  district  of  the  month  of  any  river,  and  of  the 
point  of  confluence  of  rivers  in  any  part  of  the  dis- 
trict (not  being  a  fishery)  and  to  erect  and  fix  posts, 
bnoys,  and  landmarks  to  indicate  such  distances  respec- 
tively. 

And  by  sect.  40  : 

A  board  of  conservators  may  make  any  by-law  to 
supply  to  the  whole  or  to  any  part  or  parts  of  their 
district,  and  to  the  whole  or  any  part  or  parts  of  the 
year,  and  may  from  time  to  time  by  any  new  by-law 
revoke,  vary,  or  alter,  either  in  whole,  in  part,  or  as  to 
its  application  to  the  whole  or  to  any  part  or  parts  of 
the  district  any  by-law  preriously  made,  and  may  from 
time  to  time  vary  any  by-law  made  in  respect  of  the 
whole  or  any  part  or  parts  of  the  district,  and  may 
from  time  to  time  except  or  exclude  from  the  operation 
of  all  or  any  of  the  by-laws  any  part  or  parts 
of  the  district  to  the  whole  or  other  parts  of  the 
district. 

By-law  2  of  the  Board  of  Conservators  of  the 
Wye  Fishery  District  provided : 

The  length,  size,  and  description  of  nets  and  the 
manner  of  using  ^e  same  (not  being  fixed  engines) 
which  may  be  lawfully  used  for  taking  salmon  in  the 
Wye  Fishery  District  shall  be  as  follows:  (a)  In  that 
part  of  the  said  district  which  includes  so  much  of  the 
river  Wye  as  lies  below  a  line  drawn  across  the  said 


river  Wye  along  the  lower  side  of  the  Bigsveir 
Bridge,  together  with  all  tributaries  of  the  said  river 
flowing  into  it  below  such  line,' the  description  of  sn^ 
nets  shall  be  draft  or  seine  nets,  beating  nets  and  lavs 
nets,  as  hereinafter  determined.  Draft  or  seine  sell 
shall  be  unarmoured  nets  oonsiBting  of  a  single  sheet  or 
wall  of  netting  not  more  than  200  yards  in  length, 
measured  along  the  head-rope  when  wet,  and  not  more 
than  8  yard  sin  depth,  and  shall  by  used  by  holding  one 
end  of  the  net  on  the  shore  or  bank,  and  by  shooting  the 
net  from  a  boat  which  shall  start  from  such  shore  or 
bank,  and  return  without  delay  to  such  shore  or  biok 
from  which  it  started,  and  then  draw  in  the  net  on  to  such 
shore  or  bank.  Each  draft  or  seine  net  shall  be  fully  draws 
in  and  landed  at  least  twenty  minutes  before  another  net 
is  shot  or  begun  to  be  shot  within  100  yards  from  aoy 
point  along  the  line  of  shot  of  the  first  net.  Beating  soti 
shall  be  nets  made  with  a  linnet  or  inner  net  armed  on 
one  or  both  sides  with  walling-out  holes  or  armour,  snd 
shall  not  exceed  40  yards  in  lengrth,  measured  alosg 
the  head-rope  when  wet,  and  8  yards  in  depth,  and 
shall  be  used  by  extending  the  same  from  a  point 
at  or  near  one  bank  of  the  river  to  another  point 
at  or  near  the  same  bank,  and  by  driving  thereis 
the  fish  which  may  have  been  thereby  indosed. 
No  portion  of  any  such  net  shall  be  in  the  water  for 
more  than  thirty  minutes  at  one  time.  Lave  nets  shell 
be  nets  suspended  so  as  to  form  a  bog  or  purse  from  a 
wooden  frame  consisting  of  a  pole  or  handstaff  or 
handle  with  two  movable  arms,  each  not  more  thAa 
5ft.  Gin.  in  length,  and  having  a  space  of  not  more  than 
7ft.  Gin.  between  their  outer  extremities  when  fully 
extended ;  each  such  net  shall  be  used  by  one  person 
only,  who  shall  plaoe  or  hold  the  same  in  the  water  and 
lift  or  sooop  the  fish  that  may  be  inclosed  therein.  No 
such  net  shall  be  used  by  any  person  within  a  distanoe 
of  less  that  six  yards  from  any  other  person  using 
another  net.  (b)  In  all  other  parts  of  the  said  diatriot 
except  as  aforesaid  and  until  the  16th  day  of  Augoit 
1906  indusiTe  the  desoription  of  such  nets  shall  be 
beating  nets,  as  above  described,  to  be  used  in  manner 
above  mentioned.  Any  person  using  any  net  (not  being 
a  fixed  engine)  of  any  other  length,  size,  or  deooriptioa 
than  as  above  determined,  or  using  any  net  (not  being  a 
fixed  engine)  in  any  other  manner  than  as  above  deter- 
mined and  described  respectively  shsll  be  liable  for  eaeh 
offence  to  a  penalty  not  exceeding  51. 

By  the  by-laws  the  licence  for  a  draft  or  seine 
net  was  5^.  and  for  a  beating  net  201, 

Bohson,  K.O  (/.  Lloyd  with  him)  for  the  appd- 
lants. — This  by-law  is  made  under  the  powers  ood- 
f erred  on  the  board  of  conservators  bv  sect.  39  (3)  of 
the  Salmon  Fishery  Act  1873,  which  allows  a  by- 
law to  be  made  to  determine  the  length,  size^  and 
description  of  nets.  This  by-law  purports  to 
prohibit  the  use  of  a  particular  kind  of  net  and 
IS  vUra  vires,  for  the  word  "  description  "  means 
the  characteristics  of  the  net.  A  by^w  therefore 
made  under  this  power  may  only  authorise  a  net 
with  a  particular  mesh,  but  it  cannot  prohibit  a 
particular  net.  If  sub-sect.  3  of  sect.  S9  bore  the 
interpretation  the  respondent  contends  there 
would  be  no  necessity  for  sub-sect.  8.  The  by-law 
is  also  oppressive,  as  it  compels  a  fisherman  to  pay 
201.  for  a  licence  instead  of  5Z.  If  the  by-law  is 
good  it  practically  prevents  net  fishing  where  it 
applies. 

W,  D.  Benson  for  the  respondent.— The  word 
'*  description  "  means  "  kind,"  and  the  by-law  is 
good.  The  board  of  conservators  can  forbid  any 
particular  kind  of  net  to  be  used  in  a  particnlar 
part  of  the  fishery.  The  nets  in  the  by-law  are 
both  named  and  described. 

Bohson,  K.O.  in  reply. 
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Lord   Alybkstonb,  G.J. — We   are  asked   to 
say  that  this  by-law,  made  under  sect.  S9  of  the 
SiJmon  Fishery  Act    1873   is    tdtra  vires  and 
unreasonable ;  but,  as  was  pointed  oat  in  Kruse 
▼.  Johnson  (78  L.  T.  Bep.  647 ;  (1898)  2  Q.  B.  91) 
a  stronff  case  mast  be  made  oat  to  sapport  that 
contention.    Dnder  that  section  the  oonservators 
have  power  to  make  by-laws  for  determiniut^the 
length,  size,  and  description   of   nets,  and    by 
sect.  40  they  can  apply  these  by-laws  to  any  part 
of  their  district.    In  this  case  they  have  said  that 
below  a  certain  point  certain  nets  may  be  nsed, 
bnt  above  that  point  only  beating  nets  can  be 
nsed.     Whether  they  have  the  right  to  make  »nch 
a  by-law  depends  upon  whether  they  can  say  that 
a  particular  kind  of  net  may  not  be  used  as 
regards   the   whole  river.     It  is  said  that  sub- 
sect.  3,  of  sect.  39,  which  enacts  that  the  board 
may  make  by-laws  "  to  determine   the  length 
siae,  and  description  of  nets  and  the  manner  of 
using  the  same,     does  not  give  any  such  power, 
and  that  the  conservators,  by  their  by-law,  cannot 
prohibit  the  use  of  a  particular  kind  of  net,  but 
only  the  length,  size,  or  make  of  such  net.    I  do 
not  think  that  the   word  "description"  means 
description  of  a  particalar    kind  of  net,  bat  I 
think*  the  conservators  can  prohibit  the  use  of  any 
kind  of  net  altogether.    In  my  opinion  **  descrip- 
tion "  means  kind,  as   comparing  one  kind  with 
another.    This  is  borne  out  by  the  proviso  to  sab- 
sect.  3,  which  regulates  the  limitations  of  hang 
nets  and  draught  nets,  and  that  suggests  that 
hang  net  and  draught  net  may  be  descriptions 
of  nets  within  the  section.     I  think  that  if  we 
were  to  hold  that  the  conservators  could  not  pro- 
hibit the  use  of  a  particular  kind  of  net  altogether, 
that  would  be  cutting  down  their  powers  unduly. 
It  is  further  said  that  sub-sect.  3  cannot  give  them 
this  power,  bacause,  bv  sub-sect.  8,  the  conserva- 
tors may    prohibit  the  use    of   nets  altogether 
in  certain  places.    However,  sub- sect.  3  of  sect.  39 
and  sect.  40   give  power  to  the  conservators  to 
deal  with  nets  all  over  the  river,  and  I  think  sub- 
sect.  3  of  sect.  39  ought  to  be  construed  as  giving 
them  power  to  make  this  by-law.    It  is  further 
said  that  if  this  by-law  is  upheld  that  will  practi- 
cally prohibit  fisning,  because  the  licence  for  a 
beating  net  is  four  times  as  much  as  foi  a  draft  net. 
A  by-law,  however,  cannot  be  tiUra  vvres  because 
it  allows  a  net  to  be  used,  the  duty  on  which  is 
four  times  as  much  as  a  net  which  is  forbidden. 

liAWBANOE,  J.  agreed. 

Kbnnbdt,  J. — In  order  to  be  a  good  by-law  it 
must  be  shown  that  it  was  made  unoer  the  powers 

f^ven  by  sect.  39  of  the  Salmon  Fishery  Act  1873 
t  is  said  that  the  word  description  in  sub-sect.  3  of 
sect.  39  does  not  allow  the  conservators  to  prohibit 
the  use  of  a  particular  kind  of  net  altogether,  but 
only  allows  them  to  make  a  by-law  with  r^ard  to 
the  characteristics  of  the  various  nets.  There  is 
no  reason,  however,  why  description  should  not 
mean  the  generic  description  as  well  as  the  par- 
ticnlar  chiuracteristios  of  nets.  I  think  that  the 
by-law  can  say  that  a  particular  description  of  net 
may  not  be  nsed,  and  it  may  further  describe  what 
a  particular  net  shall  be.  There  is  no  reason 
why  the  word  "  description  "  should  be  limited  to 
the  description  of  the  characteristics  of  the  net. 
A  by-law  under  sub-sect.  3  of  sect.  39  could,  by 
aettmg  out  the  characteristics  of  a  net  which  is 
forbidden,  prohibit  the  use  of  that  net  altogether. 


and  so  the  by-law  could  forbid  the  use  of  a  net 
described  by  eaumerating  its  characteristics,  but 
not  if  it  were  merely  called  by  its  name.  If  the 
arguments  of  the  appellants  were  sound,  the  by- 
law would  be  good  if  the  net  were  described 
without  naming  it,  but  tUtra  vires  if  it  named  it 
without  describing  it.  There  is  no  conflict 
between  sub- sects.  3  and  8  of  sect.  39,  and  they 
are  not  inconsistent,  and  I  do  not  see  how  the 
powers  given  under  sub- sect.  8  can  make  a  by-law 
ander  aub-sect  3  uUra  vire,.  ^^^  dUmUted. 

Solicitors  :  Sferediih,  Boherts,  and  MUU,  for 
E.  L,  WaUis,  Hereford ;  Norris  and  Norris,  for 
B.  J.  Owen,  Builth. 


Nov.  16  and  Dec.  21. 1903. 

(Before  Lord  ALyEBSTONB,  O.J.,  Kbnnbdt  and 

Dabling,  JJ.) 

Jbnbinb  (app.)  V.  Gbocott  (re8p.).(a) 

BegistraHon  of  voters  —  DeclaraHon  by  lodger 
elmmant  —  Evidence  —  Personal  attendance  of 
claimant — Bateahle  value  of  house — Character  of 
street — Parliamentary  Voters  Begistration  Act 
1843  (6  <l^  7  Vict,  c.  lS)^Parliamentary  and 
Municipal  Begistration  Act  1878  (41  &  42  Vict. 
c.  26). 

A  revising  barrister  by  personal  inspection  satisfied 
himself  that  certain  fwuses  were  very  poor  and 
small,  and  that  it  was  very  doubtful  whether  any 
lodgings  in  those  houses  were  worth  10/.  a  year 
unfurnished, 

J.  duly  sent  in  his  claim  as  a  lodger  unth  his 
declaration  attached.  It  was  proved  thai  the 
rateable  value  of  the  house,  which  was  stated  to 
be  in  as  poor  a  street  as  any  the  revising 
barrister  had  inspected,  was  only  lU,per  annum^ 
which  was  6s.  less  than  J,  claimed  to  pay  or 
lodger.  The  revising  barrister  adjourned  the 
hearing  of  the  objection  to  J*s  claim,  and  senJt 
him  the  following  notice  :  ** .  .  .  your  claim 
to  vote  as  a  lodger  has  been  objected  to  .  .  . 
your  claim  will  or  m^y  be  disallowed  unless  you 
produce  or  cause  to  be  produced  to  me  .  .  . 
your  rent-book  or  other  sufficient  evidence  that 
yovr  said  lodgings  are  of  the  dear  yearly  valvA 
of  lOL  if  let  unfurnished.^^  J.  did  not  attend  or 
make  any  communication,  and  his  claim  was 
disallowed. 

Held,  that^  as  the  revisina  barrister  did  not  make 
the  aUowanee  of  the  claim  dependent  upon  J.'s 
personal  attendance,  the  court  could  not  inteffere, 
as  there  was  evidence  to  support  his  decision. 

A  revising  barrister  cannot  make  the  personal 
attendance  of  a  claimant  a  condition  of  the 
allowance  of  his  vote. 

The  right  of  a  revising  barrister  to  disallow  a 
daim,  when  a  claimant  has  by  his  declaration 
given  primdi  facie  evidence  of  his  qualification, 
is  not  confined  to  the  case  of  such  prim4 
facie  proof  of  the  ground  of  objection  as  is 
described  in  sect,  28  (10)  of  the  Parliamentary 
and  Municipal  Elegistration  Act  1878,  but  he 
may  act  on  other  evidence. 

Bbgistbation  appbal. 

The  report  of  the  revising  barrister  for  the 
borough  of  Hackney  to  the  court  was  as  follows : 
1.  The  olaim  of  William  Jenkins,  of  8,  Ada-atreet, 
(a)  Beported  by  W.  di  B.  Hisbist.  Eiq.,  Berritter-al-Lftw. 
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Haokney,  to  Yoto  m  an  old  logger  was  duly  objected  to, 
on  the  groand  that  bis  lodgings  were  not  of  the  olear 
yearly  valne  of  1 01.  or  apwards,  if  let  unfurDiehed.  I 
diaallowed  the  said  claim,  beoaa«e  the  claimant  failed  to 
aatiefy  me  that  his  said  lodgings  were  of  snob  yearly 
TahiA.  I  was  therefore  asked  to  'state  a  case  by  way 
€ff  appeal  on  the  ground  that  I  had  no  power  to  disallow 
the  said  claim,  bnt  I  declined  to  do  so. 

2.  The  claim  of  the  said  William  Jenkins  stands  by 
itself,  and  is  not,  as  suggested  in  the  affidavit  dated  the 
15tfa  Got.  1903  of  Mr.  Sontherton,  a  test  case,  and,  if  I 
was  wrong  in  disallowing  the  said  claim,  no  other  claim 
will  be  affected. 

3.  I  do  not  propose  to  notice  in  detail  the  statements 
contained  in  the  affidavit  of  the  said  Mr.  Soatbertoo 
and  of  the  said  William  Jenkins,  but  I  am  unable  to 
accept  as  acourat4»  the  statement  contained  in  par.  2  of 
the  affidavit  of  the  former.  I  therefore  think  it  right  to 
state  as  briefly  as  possible  the  course  I  adopted,  and  my 
Teason  for  it. 

4.  Towards  the  end  of  the  revision  of  the  lists  for 
Sontb  Hackney  in  the  year  1902,  the  town  clerk  (who 
performs  the  duties  of  the  overseers  for  the  purpose 
of  registration)  drew  my  attention  to  the  excessive 
expense  that)  as  he  alleged,  was  being  cast  upon  the 
rates  owiog  to  the  party  agents  combining  to  place 
upon  the  register  all  lodger  claimants,  whether  they 
poBVessed  the  necessary  qualification  in  point  of  valne  or 
not.  He  alleged  that  I  was  admitting  the  claims  of 
thousands  of  persons  who  had  no  qualification.  As  a 
matter  of  fact,  no  objections  on  the  ground  of  want  of 
Yalue  were  made  by  either  agent. 

5.  On  my  inquiring  into  the  matter,  it  was  admitted 
"hy  the  party  agents  that  an  agreement  existed  botween 
them  to  refrain  from  objecting  on  the  ground  of  want  of 
"Value,  and  to  place  all  lodger  claimants  on  the  register, 
whether  they  possessed  l^e  necessary  qualification  in 
Tahie  or  not. 

6.  I  publicly  expressed  my  disapproval  of  this  prac- 
tioe,  and  stated  that,  if  reappointed  for  the  present  year, 
4  should  insist  on  proof  of  value.  Thereupon  the 
Liberal  agent — the  deponent  Mr.  Sontherton — stated 
that,  if  I  did  so,  I  should  disfranchise  thousands  of 
voters.  I  regarded  this  statement  as  an  admission  that 
the  town  clerk's  allegations  are  substantially  correct. 

7.  I  was  appointed  revising  barrister  for  the  current 
year  in  the  month  of  July  last.  Shortly  afterwards  I 
directed  the  town  clerk  to  note  in  my  lists  against  the 
name  of  every  lodger  claimant  the  rateable  value  of  the 
house  in  which  he  occupied  lodgings,  and  to  supply  the 
same  information  to  the  party  agents.  Tliis  was 
accordingly  done. 

8.  On  or  about  the  6th  Aug.  1903  I  received  from  the 
town  clerk  a  letter  asking  me  to  fix  some  limit  of  rate- 
able Value  below  which  I  would  refuse  to  allow  a  lodger 
olaim.  I  deolined  to  lay  down  any  hard-and-fast  rule 
based  on  rateable  value,  but  wrote  the  letter  a  copy  of 
Irfaich  'is  contained  in  the  exhibit  to  the  affidavit  of 
the  said  Mr.  Sontherton.  I  subsequently  satisfied 
myself,  on  referring  to  the  authorities,  that  I  was  not 
at  liberty  to  treat  rateable  value  as  conclusive  in  any 
oase. 

9.  On  the  10th  Sept.  1903  I  opened  the  registration 
oourt  for  the  borough  of  Hackney.  The  lists  for  South 
Hackney  were  not  reached  until  the  15th  Sept. 

10.  On  or  about  the  14th  Sept.  I  made  a  personal 
iftspeotion  of  the  larger  part  of  the  south  division,  aocom- 
psinied  by  the  borough  registration  officer,  who  had  known 
the  oonstitnency  for  twenty  years  and  had  until  lately 
been  the  Liberal  agent  for  it.  The  result  of  my  InQMO- 
tto  was  that  I  waa  satisfied  that  the  character  of  the 
ooBstatneDoy  was  very  poor  snd  the  houses  very  small, 
many  streets  consisting  entirely  of  houses  ^at  were 
little  better  than  hovelK,  and  that  consequently  the 
question  whether  or  not  any  particular  lodgings  were 
worth  101.  a  year  unfurnished  was  extremely  doubtful. 


11.  On  beginning  to  revise  the  lists  for  SouQi 
Hackney  on  the  15th  Sept.,  I  found  that  the  number  of 
new  lodger  olaims  was  1014  less  than  last  year,  ovii^ 
mainly  to  the  Conservative  agent  having  taiim.  in  wilh 
the  views  I  then  expressed.  He  had  slso  d^ted  to 
several  hundreds  of  the  Liberal  claims  on  the  groand  of 
want  of  value.  No  objections  on  this  ground  weremadi 
by  the  Liberal  agent. 

12.  On  the  same  day  the  claim  of  Williim  Jenkiu 
was  one  of  the  first  three  objected  to.  The  Conssmtivs 
agent  stated  that  there  was  insuffioient  value.  I  hsd 
not  personally  visited  Ada-street,  and  therefore  saked 
the  registration  officer  to  st&te  what  the  character  of  that 
street  was.  He  said,  "  It  is  as  poor  a  street  as  any  j<n 
have  seen,  sir." 

18.  It  was  proved  to  my  satiefaction  that  the  rate- 
able value  of  the  whole  house  in  which  William  Jenkins 
occupied  lodgings  is  141.  per  annum,  or  6s.  less  than  tlie 
rent  which  in  his  claim  he  stated  he  paid.  I  then 
followed  my  usual  practice  in  the  oase  of  disputed lodgv 
claims,  which  is  as  follows : 

14.  I  treat  the  declaration  annexed  to  the  claim  (but 
not  the  claim  itself)  as  primd  facie  evidence,  and,  unleai 
there  is  evidence  in  support  of  the  objection,  I  allov 
the  claim.  If,  however,  the  objector  is  able  to  rain  a 
reasonable  doubt,  I  bold  that  tiie  primd  facie  evidence 
in  favour  of  the  qualification  is  displaced,  and  that  tlie 
claimant  must  attend  and  prove  his  claim  I  have  thi 
less  difficulty  in  treating  the  primA  facie  evidence  as 
rebutted  in  South  Hackney  than  elsewhere,  be(»nse  it 
ill  apparent  on  the  faoe  of  the  claims,  and  was  expreedj 
admitted  by  both  political  agents  during  this  reviuon, 
that,  in  the  oaee  of  old  and  new  lodgers  alike,  the 
agents  fill  in  all  particulars,  including  the  amoont 
of  rent,  in  the  form  of  claim  and  declaration  before 
it  is  sent  to  the  claimant  for  signature.  The  result  ii 
that  the  evidence  afforded  by  the  declaration  is,  in  my 
opinion,  highly  unsatisfactory  in  the  majority  of  cases. 

15.  The  Liberal  agent,  though  he  had  made  no  objeo- 
tions  on  the  ground  of  value  as  already  stated,  called  my 
attention  to  certain  new  lodger  claims  put  forward  hj 
the  Conservative  agent,  which  he  alleged  to  be  bad  fix 
want  of  value,  basing  his  contention  <m  the  rateahls 
value  of  the  respective  houses. 

16.  I  ordered  all  the  objections  on  the  groond  of 
valne  and  all  the  olaims  so  questioned  by  Mr. 
Sontherton  to  stand  over  till  the  evening  sitting  of  my 
oourt  on  the  IStfa  Sept.  The  first  part  of  the  sehedok 
hereto  contains  a  statement  reapeoting  lodger  olMWianti 
during  the  present  year  in  South  Haolmey,  oonsideted  in 
relation  to  tiie  rateable  value  of  the  houses  in  whioh 
they  respectively  Uve.  Such  statement  was  prepared 
for  my  informatioa  by  the  town  clerk,  and  waa  had  in 
evidence  before  me. 

17.  On  the  said  15th  Sept.,  being  of  opinion  that 
there  were  grave  doubts  aa  to  value  in  tlie  oase  of  all 
the  claims  and  objections  referred  to  in  pars.  15  and  16 
of  this  report,  I  gave  to  each  claimant  a  notice  in 
writing,  a  copy  of  which  forms  the  exhibit "  W.  J.  8  "  i» 
the  affidavit  of  the  said  William  Jenkins.  I  stated  is 
court  that  if  such  claimants  respectively  satisfied  ne 
that  they  paid  rent  amounting  to  101.  per  annum,  or 
that  their  lodgings  were  of  the  neoessaiy  value,  I  should 
allow  their  oUdms,  but  not  otherwise. 

18.  At  the  evening  sitting  held  on  i^e  18th  Sept 
some  sixty  claimants  attended,  and  by  prodnoticm  of 
their  rent-books  or  other  sufficient  evidenoe  aatufisd 
me  tiiat  they  actually  paid  the  rent  stated  in  tfasir 
claims,  or,  at  any  zate,  tent  amounting  to  10k  per  amnm 
orupwards.  A  few  other  olaimanta  who  were  unable 
to  attend  wrote  letters  to  the  same  effect,  whioh  I 
aceepted  as  evidenoe.  I  allowed  the  claims  of  all  the 
above.  William  Jenkins  and  some  hundreds  of  other 
elaimante  neither  attended  nor  wrote,  nor  was  any 
explanatioa  of  their  absence  given.  I  disaOowed  their 
dlidms  on  the  ground  that  tiiey  had  respeotively  failed 


MAGISTRATES'   CASES. 


425 


K.B.  DiT.] 


Jenkins  (app.)  v.  Gbocott  (reap.). 


[K.B.  Div. 


to  Mbtiflfy  me  that  they  had  oooapied  lodgings  of  the 
neoeaoezy  vaLne. 

19.  The  deponent  Mr.  Soatherton  thereupon  requested 
me  to  Btate  a  case  by  way  of  appeal  in  the  oaae  of 
William  Jenkine  alone,  and  handed  me  a  written  notice 
of  appeal  which  ie  contained  in  the  second  part  of  the 
■ohednle  hereto. 

20.  Having  regard  to  the  proYisions  of  sects.  42  and 
65  of  the  Parliamentary  Registration  Act  1843,  and  to 
the  remarks  of  the  Coort  of  Appeal  in  Ireland  in  a 
recent  case  (Hambridge  ▼.  Campbell,  Lawson,  1893, 
p.  348),  I  thought  I  ought  not  to  state  a  case. 

21.  MoreoTer,  I  was  of  opinion  that  by  stating  a  case 
I  should  be  throwing  doubt  upon  the  existence  of  the 
power  of  the  revising  barrister  to  require  the  personal 
attendance  of  the  claimant  in  a  case  where  the  prima 
fade  evidence  of  the  claimant  is  displaced,  and  where 
there  is,  in  addition,  reason  to  suspect,  as  I  suspected, 
the  prevalence  of  a  wholesale  manufacture  of  unqualified 
▼otee.  The  overseers  do  not  exercise  the  same  super- 
vision in  the  caee  of  lodger  claimants  as  they  exercise  in 
the  case  of  other  claimants,  and,  indeed,  have  been 
advised  by  counsel  that  they  have  no  power  to  incur  any 
expenses  in  investigating  lodger  claims.  Practically  the 
only  check  upon  such  a  manufacture  as  I  have  indicated 
is  ^e  power  already  referred  to  of  the  revising  barrister, 
and  I  was  unwilling  to  disparage  it.  I  therefore  declined 
to  state  a  case  unless  directed  to  do  so  by  this  honour- 
able court. 

22.  I  may  add  that  on  the  evidence  now  before  this 
oonrt  I  should  have  had  no  hesitation  in  allowing  the 
claim  of  the  said  William  Jenkins.  It  is  to  be  observed, 
bowever,  that  no  explanation  is  given  why  such  evidence 

not  brought  before  me. 


SCHEDULE. 

Past  I. 

Number  of  houses  in  which  there  is  one  lodger  for  each 

rateable  value. 

Bateable  value  X14  and  under 317 

Bateable  value  X15    83 

Rateable  value  Jei6  to  Jei9    554 

Bateable  value  je20    421 

Houses.  Lodgers.            Eateable  value. 

53  in  which  there  are  2 Je9-je20 

35     2  £2l-£2S 

29     2  jfi26-jfi30 

1     3  jei2 

1     3  £13 

1     3  je20 

3     3  £23 

Pabt  n. 
Addendum  to  Report, 
14a.  In  case  the  court  should  see  fit  to  review  my 
pnM3tice»  as  stated  in  par.  14  of  the  foregoing  report,  I 
deaize  to  amplify  the  said  paragraph.  The  question  is 
genexmlly  nised  by  the  objector  tendering  hearsay 
evidence  in  support  of  his  objection.  For  example,  the 
objector  says :  "  The  claimant  does  not  occupy  solely, 
but  jointly  with  his  brother.  I  have  seen  his  brother, 
who  says  so  " ;  or,  again,  "  He  does  not  pay  4«.  a  week, 
but  only  3».  His  landlord  told  me  so."  In  all  such 
oases  I  hold  that  the  recent  case  of  Dalgleteh  v.  Dodde 
(1894,  22  K  198)  precludes  me  from  disallowing  the 
olaim  on  hearsay  evidence,  but  I  think  I  am  justified  in 
flaying  that  the  claimant  must  attend  and  prove  his 
dlaim.  I  therefore  adjourned  the  matter  to  the  evening 
flitting,  giving  the  claimant  notice  as  in  the  case  under 
appeal,  or  summoning  him  to  attend  pursuant  to  sect.  36 
of  the  Begistration  Act  1678,  in  most  cases  issuing  a 
Botioe  ratiier  than  a  summons  as  being  leas  oppressive. 
Sect.  28,  sub-sects.  10  and  11,  of  the  same  Act  seems  to 
render  tiie  gtving  of  the  notice  unnecessary,  but  I  con- 
aider  it  fairer  to  give  it. 

Mao.  Cab.— Vol.  XXI. 


By  the  Parliamentary  and  Municipal  Registra- 
tion Act  1878  (41  &  42  Vict.  c.  26),  a.  28 : 

(10)  If  the  objector  so  appears,  the  revising  barrister 
shall  require  him,  unices  he  is  an  overseer,  to  prove  that 
he  gave  the  notice  or  notices  of  objection  required  by 
law  to  be  given  by  him  and  to  give  prima  facie  proof  oi 
the  ground  of  objection,  and  for  that  purpose  may  him- 
self examine  and  allow  the  objector  to  examine  the  over- 
seers or  any  other  person  on  oath  touching  the  alleged 
grounds  of  objection,  and,  unless  such  proof  is  given  to 
his  satisfaction,  shall,  subject  as  herein  and  otherwise  by 
law  provided,  retain  the  name  of  the  person  objected  to. 
An  objection  made  under  this  Act  by  overseers  ehall  be 
deemed  to  oast  upon  the  person  objected  to  the  burden 
of  proving  his  right  to  be  on  the  list.  The  prima  fade 
proof  ehall  be  deemed  to  be  given  by  the  objector  if  it  is 
shown  to  the  satisfaction  of  the  revising  barrister,  by 
evidence,  repute,  or  other «vise,  that  there  is  reasonable 
ground  for  believing  that  the  objection  is  well  founded, 
and  that  by  reason  of  the  person  objected  to  not  being 
present  for  examination,  or  for  some  other  reason,  the 
objector  ie  prevented  from  discovering  or  proving  the 
truth  respecting  the  entry  objected  to. 

(11)  If  such  proof  is  given  by  the  objector  as  herein 
prescribed,  or  if  the  objection  is  by  overseers,  then  unleofl 
the  person  objected  to  appears  by  himself,  or  by  some 
person  on  his  behalf,  and  proves  that  he  was  entitled  on 
the  last  day  of  July  then  next  preceding  to  have  his 
name  inserted  in  the  list  in  respect  of  the  qualification 
described  in  such  list,  the  revising  barrister  shall 
expunge  the  name  of  the  person  objected  to. 

Boheon,  K.C.  and  E,  Lewie  Thomas  for  the 
appellant. 

Sution  for  the  respondent. 

Dec,  21. — Kennbdy,  J.  read  the  following 
written  judgment  of  the  court: — The  materiid 
facts  appearing  in  the  special  case  are  these: 
The  claimant  duly  sent  in  his  declaration  annexed 
to  his  statement  of  claim.  This  was  under  the 
Parliamentary  and  Municipal  Registration  Act 
1878  (41  &  42  Vict.  c.  26),  s.  23,  prima  facie 
evidence  of  his  qualification.  The  claimant  was 
objected  to  on  the  ground  that  the  lodgings  were 
of  insufficient  value.  The  South  Hackney  list 
came  on  for  revision  in  the  Begistration  Uourt 
on  the  15th  Sept.  Before  that  date  the  revising 
barrister  had  made  a  personal  inspection  of  the 
larger  part  of  South  Hackney  with  the  borough 
registration  officer,  who  had  known  the  con- 
stituency for  twenl7  years.  He  satisfied  himself, 
he  states,  that  the  character  of  the  constituency 
was  very  poor,  and  the  houses  very  small,  many 
streets  consisting  entirely  of  houses  which  were 
little  better  than  hovels,  and  that  consequently 
the  question  whether  or  not  any  particular  lodg- 
ings were  worth  lOZ.  a  year  unfurnished  was  an 
extremely  doubtful  one.  Upon  the  claim  of 
Jenkins  bein^  opposed  by  the  Gonseryative  agent, 
the  registration  officer,  in  answer  to  a  question 
of  the  revising  barrister,  stated  that  Ada- street 
was  as  poor  a  street  as  any  which  the  revising 
barrister  had  inspected,  and  it  was  proved  to  the 
satisfaction  of  the  revisinff  barrister  that  the  rate- 
able value  of  the  whole  house  in  which  Jenkins 
lodged  was  only  14Z.  per  annum ;  that  is,  6«.  less 
than  the  amount  of  the  rent  which  Jenkins  in  his 
claim  stated  to  have  been  paid  by  him  for  the 
lodgings  on  which  his  title  to  be  a  voter  depended. 
The  town  clerk,  at  the  request  of  the  revising 
barrister,  had  prepared  a  statement  in  regard  to 
lodger  claimants  considered  in  relation  to  the 
rateiEible  value  of  the  bouses  in  which  they  lodged, 
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and  this  was  also  pat  in  evidence.  The  statement 
Appears  in  the  schedule  to  the  case.  The  relevant 
point  in  it  appears  to  be  that  no  less  than  317 
Kxlger  claims  were  like  that  of  Jenkins  in  respect 
of  Agings  in  houses  of  a  rateable  value  less  than 
14Z.  per  annum,  and  that  in  the  case  of  fifty-three 
claims  there  were  instances  of  two  lodgers  claim- 
ing in  respect  of  a  house  whose  rateable  value 
ranged  from  9L  to  202.  The  revising  barrister 
knew,  from  the  statement  of  the  party  agents  in 
the  previous  year,  that  they  had  by  agreement 
t)ien  abstained  from  opposition  to  lodger  claims. 
Li  the  present  yeai*  objection  was  made  by  the 
Conservative  asent  in  numerous  cases  on  the 
ground  of  insufficiency  of  value,  and  to  the  claim 
of  Jenkins  amongst  others.  The  revising  barrister 
ordered  all  these  cases  of  objection  to  stand  over 
until  the  evening  sitting  of  the  18th  Sept,  stating 
in  court  that  if  the  claimants  respectively  satis- 
fied him  that  they  paid  rent  amounting  to  10^  per 
annum,  or  that  their  respective  lodgings  were  of  the 
{prescribed  value,  he  would  allow  the  claims,  but 
that  otherwise  he  would  not  allow  them.  He  also 
^ve  to  each  claimant  a  notice  in  writing,  which, 
in  the  case  of  Jenkins,  ran  thus :  "  To  Mi. 
William  Jenkins,  of  8,  Ada-street,  N.E.  Take 
notice  that  your  claim  to  vote  as  a  lodger  has 
been  objectea  to  on  the  ground  that  your  lodg- 
ings are  not  of  the  dear  yearljr  value  of  lOZ.,  if 
let  unfurnished.  Your  daim  will,  or  may,  be  dis* 
allowed  unless  you  produce,  or  cause  to  be  pro- 
duced, to  me,  at  the  evening  sitting  of  my  court, 
commencing  at  6.30  p.m,  on  Friday,  the  18th 
Sept.  1903,  your  rent-book,  or  other  sufficient 
evidence  that  your  said  lod^gs  are  of  the  clear 
yearly  value  of  101.  or  upwuxls,  if  let  unfur- 
nished." On  the  18th  Sept,  according  to  the 
case,  Jenkins  did  not  attencL  He  sent  no  letter 
or  other  communication.  No  explanation  of  this 
ibsenoe  was  eiven.  The  revising  barrister  dis- 
allowed the  daim.  These  being  the  facts,  the 
appellant  contends  that  the  decision  was  wrong 
in  a  point  of  law  necessary  to  the  dedsion  of  the 
case  accordmg  to  the  Begistiration  Act  of  1843, 
B.  42.  The  same  statute  provides  that  there 
could  be  no  ap^al  on  a  question  of  fact  only, 
or  upon  the  admissibUity  or  effect  of  any  evidence 
or  admission  adduced  or  made  in  any  case  to 
establish  any  matter  of  fact  only.  The  pointe  of 
law  put  forward  by  the  appellant  are  two.  He 
says,  first,  that  the  revising  barrister  improperly 
made  the  personal  appearance  of  the  claimant  a 
condition  of  his  allowance  of  the  claim ;  secondly, 
that  the  claimant  having  by  his  declaration  given 
that  which  by  the  express  terms  of  the  FarUR- 
mentary  and  Municipal  Registration  Act  1878, 
8. 23,  waaprimd  facie  evidence  of  his  <][ualification, 
and  the  objector  not  having  given,  it  is  contended, 
that  which  is  deemed  to  m  primd  fade  proof  of 
objection  under  sect.  28,  sub-seot.  10,  of  the  same 
statute,  the  revising  barrister  was  not  in  point  of 
law  entitied  to  require  of  the  claimant  what  he 
did  require  by  his  oral  notice  given  in  court  on 
the  15th  Sept.,  and  by  the  notice  of  the  same 
date  sent  to  the  daimant  in  writine,  and  uffon 
the  claimant's  failure  to  comply  witii  these  re- 
quiremente  to  disallow  the  claim.  As  to  the  first 
point,  we  are  clearly  of  opinion  that  if  a  revising 
Darrister  in  such  a  case  as  the  present  made  the 
personal  attendance  of  a  claimant  a  condition  of 
the  allowance  of  his  vote,  he  would  be  doing  that 
which  the  law  does  not  authorise.    No  statutory 


sanction  for  such  a  requirement  was  cited  to  iu» 
and  we  are  aware  of  none.  The  only  way  in  which 
the  claimant's  personal  attendance  can  be  com- 
pelled is  under  the  provisions  of  sect  38,  which 
empowers  the  revising  baxrister  by  summons 
under  his  hand  to  require  any  person  to  attend 
and  give  evidence  or  produce  documento.  Sect  28, 
sub-sect  11,  to  which  we  shall  refer  presentiy, 
makes  sufficient  the  appearance  of  the  daimant 
"  by  himself  or  by  some  person  on  his  behalf."  In 
commenting  upon  this  enaotmeilt,  Mr.  Rogers,  in 
the  16th  ecution  of  his  work,  at  p.  322,  speaks  of 
the  woi'ds  as  dispensing  witii  the  necessity  of 

Eersonal  attendance  of  the  person  objected  to,  if 
e  is  represented  by  some  one  in  court  "  But  of 
course,  he  adds,  *'  the  absence  of  a  person  objected 
to  will  in  some  oases  weigh  with  the  revising  bar- 
rister in  deciding  as  to  the  facto  of  the  case."  If 
in  this  case  the  revising  barrister  could  be  shown 
to  have  made  the  allowance  of  the  dai  mantes 
vote  dependent  upon  his  compliance  with  a 
requirement  of  personal  attendance,  and  had 
disallowed  the  daim  because  the  daimant  did  not 

Sersonally  appear,  we  should  be  of  opinion  that  his 
ecision  could  not  be  supported.     But  as  we 
understand    the   facte,    altiiough    the   revising 
barrister   seems  by  the  statemente  ot  pars.  14 
and  21  of  the  special  case  to  have  entertained  a 
mistaken  opinion  on  this  point  of  the  personal 
appearance  in  court,  it  appears  to  us  to  be  the 
fair  interpretotion  of  the  special  case  and  of  the 
exhibit  '*  W .  J.  3,"  which  we  have  already  dted, 
that  he  did  not  disallow  this  vote  or  intimate 
dther  by  his  stetement  in  court  or  by  the  written 
notice  that  he  would  disallow  it  on  the  gpx)und  of 
the  failure  of  the  claimant  to  appear  personaUr 
on  the  18tii  Sept    He  g^ve  notice  tiiat  he  should 
require  certain  evidence  to  support  the  claim ; 
but  neither  orally  nor  by  notice  did  he  insist 
upon  the  personal  attendance  of  the  claimant; 
in  fact,  as  the  case  tells  us,  in  some  cases  where 
claimante  were  unable  to  attend,  he  accepted  as 
suffident  evidence  letters  written  by  them  to  him 
steting  that  they  had  paid  rent  sufficient  to  satisfy 
the   statutory    standard   of   qualification.     We 
desire  to  express  our  view  that  the  stetute  does 
not  make  personal  attendance  absolutdy  neces- 
sary ;    such  a  requirement  might  entail  serious 
hardship  in  the  case  of  these  lodger  daimants 
who,  to  a  veiy  large  extent  form  pait  of  a  veiy 
poor  class  which  could  ill  afford  to  bear  the  loss 
of  time  involved  in  ^rsonal  att^idance  at  the 
proceedings  of  the  revising  barrister^s  court   We 
now  pass  to  tiie  second  point  made  by  the  appel- 
lant, that  the  provisions  of  sect  28,  sub-sect  10, 
have  not  been  complied  with.    In  our  view  this 
contention  reste  upon  an  erroneous  conception  of 
the  meaning  and  intent  of  this  enactment    It  is 
not  intended  by  the  Legislature,  in  our  view,  aheo- 
lutd^  to  confine  the  right  of  the  revising  barrister 
to  disallow  a  daim  when  the  claimant  has,  by 
his  declaration,  given  primd  facie  evidence  of  his 
qualification  to  me  case  of  such  primd  fade  proof 
of  the  ground  of  objection  as  is  there  described. 
Sect.  28,  sub-seot.  10,  deals  only  with  one  special 
method  of  esteblishing  a  primd  fade  case  against 
the  claim,  and  then  in  sub-sect  11  goes  on  to  say 
that  in  case  of  such  prima  fade  proof  of  objecdon 
being  given,  the  revising  barrister  shall  (not  may) 
expunge  the  name   of   the  person  objected  to 
unless  the  person  objected  to  appears  by  himself, 
or  by  some  person  on  his  behau,  and  proves  hit 
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iatle  to  inolueion  in  the  list  of  Toters.  The 
section  does  not  prevent  the  revising  barrister 
from  considering,  and,  if  he  thinks  it  jn*t, 
giving  effect  to  a  decision  adverse  to  the  claim 
to  any  proper  evidence  against  the  claim.  If,  to 
take  a  single  ezaniple,  the  objector,  in  order  to 
meet  the  prima  ftteie  evidence  afforded  by  the 
claimant's  declaration,  at  once  caUed  the  landlord 
or  produced  the  lodger's  rent- book,  and  by  this 
evidence  proved  that  the  rent  paid  was,  much 
below  the  statntoiy  standard,  the  revising  bar- 
rister would,  in  onr  vie«r,  clearly  be  entitled  in 
point  of  law  to  say  that  if  the  matter  stood  there 
he  had  evidence  which  entitled  him  to  reject  the 
claim.  As  to  the  weight  of  such  evidence,  and  the 
proper  effect  to  be  given  to  it,  he  is  the  consti- 
tuted judge,  and  no  appeal  lies  from  his  decision. 
Sect.  28,  sub-ss.  10  and  11,  merely  enacts  in  sub- 
stance that  if  the  objector's  primd  facie  proof  of 
the  ground  of  objection  is  made  out  in  a  par- 
ticular way,  then,  unless  it  is  rebutted  in  a  par- 
ticular way,  the  revising  barrister  must  disallow 
the  claim.  If  the  objector's  case  does  not 
satisfy  sect.  28,  sub-s.  10«  it  still  may  consist  of 
evidence  against  the  claim  which  the  revising 
barrister  is  entitled  to  weigh,  and  mav  give  (and 
ought  to  give)  effect  to  if  he  thinks  it  weight  is 
sufficient  to  outweigh  the  primd  facie  evidence  of 
the  claimant's  declaration,  and  an^  other  evidence 
confirmatory  of  the  declaration  which  the  claimant 
may  think  proper  to  adduce.  In  this  case  the 
revising  banister  had  on  one  side  the  declaration, 
and  on  the  other  «ide  the  rating  of  the  house  with 
Information  as  to  the  character  of  the  street  in 
which  it  was  situated.  The  rating  ^as  not  neces- 
sarily conclusive  evidence  against  the  claim;  it 
was  evidence  only,  as  the  court  pointed  out,  in 
regard  to  the  valuation  roll  in  Kellie  v.  Little, 
reported  in  Lawson's  Registration  Cases  1894- 
18^7,  at  D.  132 ;  and  the  revising  barrister  decided 
to  g^ve  tne  claimant  the  chance,  if  he  wished  to 
take  it,  of  "  producing  or  causing  to  be  produced  " 
at  a  later  sitting  of  the  court  evidence  either  by 
his  rent- book  or  otherwise  in  support  of  the 
declaration.  Manv  other  claimants  in  the  like 
position  availed  themselves  of  the  chance,  and 
succeeded;  this  claimant  did  not  do  so;  and 
the  revising  barrister,  in  this  state  of  things,  held 
adversely  to  the  claim.  He  had  to  decide  what 
effect  he  ought  to  give  to  the  evidence  pro  and 
con ;  and  even  if  the  court  could,  upon  tue  same 
evidence,  have  decided  otherwise,  it  has  no  power 
to  orerrule  hie  deoiBion.  ^^^^  dUmU»ed. 

Solicitors :  Btusell  Cooke  and  Co. ;  The  Solicitor 
io  the  Treaswry, 


Bee.  17  and  21, 1903. 
(Before  Lord  Alyebbtonb,  G. J.,  Lawrancb  and 

KXNNBDT,  JJ.) 

Raven  and  another  (apps.)  v,  Southampton 

Justices  (resps.).  (a) 

Licensing — Objection  to  licence — Not   required — 

Evidence. 

On  an  appeal  to  quarter  seesions  aaainst  the 
r^^usal  of  liceneing  justicee  to  grant  tne  renewal 
of  a  licence  on  tne  ground  that  the  licence  weu 
not  required  in  the  locality  or  neighbourhood^ 

(a)  Reported  by  W.  dbB.  Hi&bbet,  Esq.,  BftrrlBter-«t-Lftw. 


evidence  woe  given  by  a  surveyor,  who  produced 
an  Ordnance  Survey  map,  that  within  a  certain 
radiue  of  the  liceneed  house  objected  to  there 
were  a  large  number  of  licensed  houses  and 
beerhoiues,  that  for  ten  years  the  house  in  ques- 
tion had  been  licensed,  and  the  neighbourhood, 
which  was  thickly  populated,  had  not  alterei 
except  that  the  population  had  increased.    It 

.  was  also  proved  that  the  neighbourhood  wa» 
troublesome  to  the  police. 

The  objection  to  the  licence  had  been  served  by 
the  direction  of  the  licensing  justices. 

Held  (dissentiente  KennedAf,  Jr.),  that  there  was  no 
evidence  justifying  the  quarter  sessums  in 
refusing  to  grant  tne  renewal  of  the  licence. 

Case  stated  by  quarter  sessions  on  an  appeal 
against  a  refusal  oy  the  respondents  to  renew 
the  licence  of  certain  licensed  premises  called  the 
(George  and  Henry. 

The  only  ground  of  objection  in  the  notice, 
given  and  served  by  the  direction  of  the  respon- 
dents, was  "  that  the  licence  is  not  required  in  the 
locality  and  neighbourhood." 

It  was  prov^  by  the  assistant  borough  sutt 
veyor,  W.  H.  Killick,  who  produced  an  Ordnance 
Survey  map  marked  in  colour,  that»  taking  the 
George  and  Henry  as  the  centre  of  a  cirde  of 
100  yards  radius,  there  were  within  the  cirde 
two  fully  licensed  houses  and  seventeen  beer- 
houses ;  with  the  same  centre  and  200  vards  as 
radius  there  were  within  this  limit  twelve  fully 
licensed  hoi*ses  and  thirty-seven  beerhouses; 
with  the  same  centre  and  300  yards  as  radius  there 
were  within  this  limit  twenty-five  fuUy  licensed 
houses  and  forty-seven  beerhouses. 

No  notice  of  objection  had  been  served  upoF 
any  of  the  houses  or  beerhouses  prior  or  subse 
quent  to  the  azmuaJ  licensing  meeting. 

For  at  least  ten  years  the  localitjr  and  neigh- 
bourhood was  very  thickly  populated,  and  during 
the  whole  of  that  time  the  George  and  Henry 
had  been  a  fully  licensed  house  and  the  character 
of  the  locality  and  neighourhood  had  not  altered 
except  that  the  population  had  increased. 

In  addition,  it  was  stated  by  a  detective  in  the 
borough  police  that  the  neighbourhood  was  a 
troublesome  one  to  the  police,  and  he  corroborated 
the  last  witness. 

No  further  evidence  was  adduced  by  the 
respondents. 

It  was  contended  on  behalf  of  the  appellants 
that,  although  the  map  and  facts  so  proved  might 
be  some  evidence  tlukt  there  were  too  many 
licensed  houses  in  thelocalitjf  and  neighbourhood, 
yet  there  was  nothing  to  indicate  that  the  George 
and  Henry  was  a  licence  that  was  not  required ; 
and  that  there  was  no  evidence  to  support  a 
finding  that  the  licence  then  held  by  the  appel- 
lant George  Raven  for  the  sale  of  excisable  and 
intoxicating  liquor  at  the  George  and  Henry  was 
not  required  in  the  locality  and  neighbourhood. 

It  was  contended  on  behalf  of  the  respondents 
that  the  map  and  facts  so  proved  as  aforesaid 
were  evidence  upon  which  the  quarter  sessions 
could  find  and  were  evidence  to  support  a  finding 
that  the  licence  was  not  required,  and,  although 
such  evidence  did  not  differentiate  the  Greor^ 
and  Henry  from  the  other  licensed  houses  m 
the  neighbourhood,  yet,  if  it  was  necessary  to  so 
differentiate,  weight  should  be  given  to  the  fact 
that  the  tiotice  of  objection  had  been  served  by 
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direction  of  the  respondents,  who  had  looal  know- 
ledge and  conld  therefore  and  had  in  fact  diffe- 
rentiated between  the  licensed  honses. 

The  quarter  sessions  upheld  the  contention  of 
the  respondents  and  found  that  the  Georee  and 
Henry  licensed  house  was  not  required  for  the 
wants  of  the  neighbourhood,  and  accordingly 
dismissed  the  appc^. 

Avory,  K.G.  {Temple  Ooohe  and  8.  H.  Emanuel 
with  him)  for  tibe  appellants. — There  was  no  evi-* 
dence  here  which  justified  the  justices  in  refusing 
the  licence.  The  notice  was  given  here  under 
sect.  42  of  the  Licensing  Act  1872  (35  &  36  Yict. 
c.  94),  the  same  section  under  which  notice  was 
given  in  Bex  v.  Famham  Justices ;  Ex  parte  Bmitk 
(20  Mag.  Gas.  568 ;  86  L.  T.  Bep.  839 ;  sub  nom.  Bex 
y.  Howard  (1902)  2  K.B.  363),  but  there  the  notices 
of  objection  had  been  served  on  all  the  licence- 
holders  in  the  district.  Mere  evidence  that  there 
are  numerous  houses  in  a  particular  area  is  no 
evidence  that  a  particular  house  is  not  required. 
[Kbnnedt,  J.— Have  the  justices  the  same  power 
when  a  renewal  of  a  licence  is  asked  for  as  when 
a  first  application  for  a  new  licence  is  madeP] 
No.  There  is  a  large  distinction  between  the  two 
matters.    On  an  application  for  a  new  licence  the 

i'ustices  may  say  that  there  are  enough  licensed 
Louses  already,  but  no  objection  can  be  taken  to 
a  renewal  unless  a  notice  has  been  given  and  the 
provisions  of  sect.  42  ot  the  Licensing  Act  1872 
complied  with.    He  referred  to 

Sharpe  v.  WaluffieUL,  64  L.  T.   Bep.    180 ;  (1891) 
A.  C.  173. 

A  licence  must  be  renewed  unless  there  is  some 
cause  for  refusing  it    He  referred  to 

Lioeniing  Aot  1872  (35  &  36  Viot.  o.  94),  b.  42  ; 
lioenBi^  Aot  1874  (37  A  38  Viot.  o.  49),  a.  26. 

Lord  Hannen  in  Bharpe  v.  Wakefield  (sup,)  said : 
•*  The  object  of  the  26th  section  of  the  Act  of  1874 
appears  to  be  to  enforce  this  duty  "  [i,e.,  to  con- 
sider each  individual  case  on  its  own  special 
merits]  "  and  to  require  the  justices  to  pa^cu- 
larise  the  special  ground  on  which  they  consider 
the  personal  atten&nce  of  the  applicant  necessary. 
The  word  'personal '  is  fully  satisfied  by  construing 
it  as  meaning  *  for  a  cause  in  which  the  applicant 
is  personally  interested  and  not  merely  interested 
as  one  of  the  general  body  of  licensed  persons.' " 
The  question  of  the  number  of  houses  in  a  par- 
ticular area  is  one  in  which  the  general  body  of 
licensed  persons  is  interested.  It  was  recogmsed 
in  Evans  v.  Conway  Justices  (82  L.  T.  Bep.  704 ; 
(1900)  2  Q.  B.  224)  that  the  quarter  sessions 
must  have  evidence  before  them  on  behalf  of  the 
respondents  justifying  their  refusal  to  renew. 
That  evidence  must  be  given  by  the  respondents, 
and  the  quarter  sessions  cannot  act  on  the  fact 
that  the  local  justices  have  refused  the  application 
to  renew.  Smith,  L.J.  in  this  case  says :  "  And 
it  has  been  held  by  Hannen  and  Quain,  JJ.  that 
the  requirements  of  this  section  [sect.  42  of  the 
Licensing  Act  1872]  apply  equally  to  the  Court 
of  Quarter  Sessions  when  a  publican  appeals 
thereto  against  the  refusal  of  the  licensing 
justices  to  renew  his  licence  as  to  a  licensing 
meeting:  {Buddick  v.  Justices  of  Liverpool,  42 
J.  F.  £)6)."  The  authority  of  Evans  v.  Conway 
Justices  {sup.)  was  recognised  in  Bex  v.  Famham 
Justices  {sup.), 

C.   Tyrell  Giles    {Bassett  with    him)  for   the 
respondents.— In  a  case  of  this  kind  the  justices 


may  use  their  local  knowledge.  There  is  na 
evidence  that  the  matter  was  not  thoroughly  gone 
into  by  the  quarter  sessions,  but,  on  the  contrary, 
the  evidence  is  all  the  other  way.  There  was  the 
map,  the  police  evidence,  and  we  local  Imowledge^ 
of  the  justices,  and  there  is  abundant  evidence  to 
support  the  findings. 

Avory,  K.O.  in  reply. 

Dec.  21. — Kbknedt,  J. — In  this  case  I  have 
been  asked  to  deliver  my  own  judgment  first,  as 
I  have  the  great  misfortune  to  mffer  from  my 
Lord  and  my  brother  Lawrance  as  to  the  result 
of  the  application.  I  need  not  say  that,  in 
delivering  this  judgment  with  the  consciousness 
that  I  have  the  misfortune  not  to  have  their  con- 
currence, I  feel  the  greatest  possible  doubt  as  to 
the  correctness  of  my  own  view ;  but  I  feel  that» 
having  formed  an  opinion,  I  ought  all  the  more 
to  give  fully  my  reasons  for  the  view  which  I 
take.  In  this  case  the  Court  of  Quarter  Sessions 
have  affirmed  the  refusal  of  the  respondents  to 
grant  the  renewal  of  the  licence  to  the  G^ree 
and  Henry  public-house,  in  Orchard-lane,  South- 
ampton. Gridorffe  Baven  is  tiie  tenant.  Crawley 
and  Co.  are  the  owners  of  tins  house.  The 
ground  of  obieotion  was  that  the  licence  was  not 
required  in  the  locality  and  neighbourhood.  On 
the  hearing  of  the  appeal  the  respondents, 
according  to  the  proper  and  universal  practice 
on  the  hearing  of  such  an  appeal,  began.  They 
called  William  Hennr  Kimck,  the  asnstaat 
borough  surveyor,  and  John  Neish,  a  deteotive 
in  the  borouffh  poHce.  Killick  proved  that,  if  the 
G^rge  and  Henry  were  taken  as  the  centre  ol  a 
circle  of  100  yards  radius,  there  were  within  that 
circle  two  fully  licensed  houses  and  seventeen 
beerhouses ;  and  if  the  circle  were  enlarged  so  as 
to  have  a  radius  of  3(X)  yards,  there  would  be 
included  within  it  no  less  than  twenty-five  fully 
licensed  houses  and  forty-seven  beerhouses.  The 
same  witness  stated  no  notice  of  objection  had 
been  served  in  regard  of  any  of  these  otner  houses ; 
that  the  neighbourhood  was  thickly  peopled ;  and 
that  the  chi»ucter  of  the  people  had  remained  the 
same  while  its  numbers  had  increased  in  the  course 
of  the  last  ton  years,  during  the  whole  of  which 
period  the  appellant  had  held  a  licence.  The  witness 
produced  an  Ordnance  map  to  illustrate  his  figures 
and  distances,  and  to  show  the  site  both  of  the 
George  and  Henry  and  of  all  the  other  licensed 
houses  within  the  area  to  which  his  evidence 
related  by  means  of  marks  and  circles  drawn  upon 
the  map.  The  witness  Neish  corroborated  Kilhck, 
and  further  testified  that  the  neighbourhood  was 
a  troublesome  one  to  the  police.  The  appellants 
thereupon  called  their  witiiesses,  but  neither  their 
names  nor  the  nature  of  their  evidence  appear  in 
the  special  case.  The  court,  as  appears  on  the 
face  of  tiie  order  of  the  Court  of  Quarter  Sessions, 
after  hearing,  as  their  statejpient  shows,  the  evi- 
dence and  argument  of  counsel  on  both  sides, 
affirmed  the  decision  of  the  licensing  justices, 
and  refused  the  renewal  of  the  licence  subject  to 
the  opinion  of  this  court  upon  the  point  intended 
to  be  raised  by  the  statement  of  this  special  case. 
The  point  is,  in  substance,  that  the  quarter 
sessions  had  not  any  evidence  before  them  to 
support  their  finding  that  the  licence  of  the 
Graorge  and  Henry  was  not  required  in  the  locality 
and  neighbourhood.  If  there  was  such  evidence, 
of  course  we  cannot  overrule  their  decision  on 
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the  appeal.     Now,  what;  was  the  evidence?     As 
it  stood  it  was  evidence,  first,  of  the   locality 
ol  the    George    and    Henry;    it   was    evidence 
of  that  which  they  were  bound  to  consider,  a 
large  superflDons  number  of  licensed  houses  within 
the  area.   The  position  of  those  houses  was  before 
them.    The  position  of  the  G^rge  and  Henry  in 
relation  both  to  those  houses  and  to  the  neigh- 
hourhood  was  before  them.    In  my  judgment  it 
Ib  impossible  to  say  that  the  state  of  the  locality 
and  neighbourhood,  and  the   other  matters  to 
which  I  referred  as  appearing  in  the  evidence 
of  Eillick  and  Neish  in  regard  to  the  throne  of 
inns  and  beerhouses,  and  the  evidence  which  I 
have  mentioned  as  to  the  position  of  the  George 
and  Henry  in  regard  to  all  those  public- houses 
and  to  the  neighbourhood,  did  not  afford  any 
evidence    which    legally  entitled   the    Court  of 
Quarter  Sessions,  acting,  of  course,  judicially,  as 
&ey  are  bound,  to  act  as  they  did  in  affirming 
the  decision  of  the  lioensinff  justices,  and  refusing 
to  renew  this  licence.    As  I  understand  the  effect 
of  the    judgment  of   the  House   of  Lords   in 
Sharpe  v.  Wakefield  (64  L.  T.  Rep.  180;  (1891) 
A.  G.  173),  both  justices  at  the  licensing  meeting, 
dealing,  of  course,  with  each  case  as  it  arises 
upon  its  merits  and  exercising  their  discretion, 
bat  exercising  it,  as  Lord  Halsbury,  L.O.  pointed 
oat,  judicially,  and  also  the  Ooturt  of  Quarter 
Sessions  on  appeal,  exercising  also,  of  course,  its 
discretion  ^udidally  and  subject  to  their  position, 
which,  as  it  must  be  held  since  the  decision  of 
the  Oourt  of  Appeal  in  BhanB  v.  Conway  Justices 
(82  L.  T.  Bep.  704 ;  (1900)  2  Q.  B.  224),  is  a  oourt 
of  justice,  and  upon  legal  evidence  are  entitled 
to  refuse  to  renew  a  lioenoe  if  they  are  of  opinion 
that  the  public-bouse  to  which  it  relates  is  not 
required  lor  the  wants  of   the  neighbourhood. 
To  my  mind  there  can  be  no  question  that  the 
iwom  evidence  in  the   present  case,  wii^  the 
justifiable  inference  to  be  drawn  from  the  position 
of  the  public-house  in  relation  both  to  the  neigh- 
bourhood and  to  the  other  public-houses,  might 
be  held  by  this  tribunal  b^ore  which  that  evi- 
dence was  adduced  to  establish  the  necessary 
point   unless  —  and   this   is    the   gist    of    the 
appellants'   contention — it   is    not  merely  rde- 
vant    but    absolutely    essential    to    the   proof 
that  it   must   be   further    shown   by   evidence 
that  there  are  some  better  grounds  for  refusing 
the  renewal  of  the  licence  U>  this  house  objected 
to  than  would  be  shown  to  exist  in  regard  to  the 
lioenoe  of  every  other  house  within  the  neigh- 
bourhood  under    consideration  —  for   example, 
objections  in  respect  to  convenience  of  site,  or 
business,  or  character,  or  any  extent  of  business 
done.    I  think  I  may  say  in  passing  that  there 
was  evidence  which  the  lustices  had  oefore  them 
on  the  evidence  of   KiUick,  supported   by  the 
illustration  of  the  map,  as  to  the  relative  conve- 
nience of  sites  in  this  case.    The  argument  of 
the  appellants  comes  to  this :  Given  a  locality  in 
which  the  licensing  authority,  whether  in  the  first 
instance    or  on  appeal,  is   satisfied  by  proper 
evidence  that  there  is  a  needless  multitude  of 
licensed  houses,  the  case  for  the  objection  to  the 
renewal  of  some  particular  licence  must  be  held 
to  fail  unless   it  is  established   by   affirmative 
evidence  that  the  licence  objected  to  less  deserves 
renewal  than  the  lioenoe  of  any  other  of  the 
public-houses  which  are    situate   in    the  same 
locality.    Now,  speaking  for  myself,  I  know  of  no 


authority,  either  in  the  licensing  statutes  or  any 
reported  case,  which  can  properly  be  cited  in  sup- 
port of  this  argument.     On  the  contrair,  as  I 
have  already  said,  the  law  accepts  as  justification 
for  the  refusal  to  renew  a  licence  the  fact  that  in 
the    opinion    of   the    magistrat^es    exereising   a 
judicial  discretion,  and  exercising  it,  of  course,  in 
regard  to  the  particular  case  (or  the  Oourt  of 
Quarter  Sessions  acting  on  legal  evidence  on  the 
appeal),  the  renewal  of  the  licence  is  not  required 
by  the  locality.    It  may,  I  think,  properly  also 
be  borne  in  mind  in  considering  the  appellants' 
arguments :   Firstly,  that  to  attempt  reiaUy  and 
satisfactorily  to  compare  upon  legal  evidence  the 
relative  claim  to  continue  of  some  sixty  to  seventy 
licensed  houses  as  against  the  one  house  objected 
to  would  plainly  involve  a  long,  most  difficult, 
and  probably  in   most  cases   an  impracticable 
inquiry;  and,  secondly,  that  direct  evidence  has 
bcf-n  adduced  in  support  of  the  objection  on  the 
ground  of  the  wants  of  the  ueighbourhood  being 
over-supplied,  as  it  was  done  bv  the  respondents 
in  the  present  case.    It  would  it  my  humble 
judgment  be  more  natural  and  more  fair  that  the 
burden  of  counterbalancing  the  weight  of  this 
evidence,  by  showing  the  particular  house  is  more 
useful  to  the  locality  and  less  superfluous  than  all 
or  even  some  of  the  other  licensed  houses,  should 
lie  upon  the  applicanto  for  the  renewal  of  the 
licence.    In  the  present  case  the  appellanto  either 
did  not  try  or,  if  they  tried,  the  result  shows 
they  did  not  succeed  in  proving  any  of  these 
mattera  on  their  own  behalf.    The  learned  counsel 
for  the  appellants  dwelt  upon  the  hardship  to  the 
appellant  of  not  renewing  a  licence  without  evi- 
dence of  ite  uselessness  or  inconvenience  as  com- 
pared with  the  other  licensed  houses  in  the  locality 
which  was  under  consideration.     I  agree  that 
unless  all  the  houses  are  compared  on  evidence 
it  is  possible  that  what  might  not  unreasonably 
be  deemed  a  hardship  may  arise  as  between  the 
licence  of  the  Ghsorge  and  Henry  and  the  Hcences 
of  all  or  some  of  the  houses  within  the  area.    But 
no  court  can  be  swayed  by  the  possibility  of 
resulting  hardship    if   the    law  is  clear.     The 
amendment   of    the   law   is   the   duty  of    the 
Legislature.     It   may   be   deemed   a   hardship 
that  the  renewal  of    a  licence  may  be  refused 
Under  any  circumstances    whatever  other  than 
for    the    bad    character   of    the    appellant    or 
insufficient  character  of  the  premises.  ^  The  one 
duty  of  all  courts  is  to  administer  justly  the 
law  as  it  stands;  and  in  my  view  it  is  to  be 
borne  in    mind,  when  one  pondere  the  appel- 
lant's contention,  that  the  main  object  in  pro- 
ceeding in  such  a  case  as  the  present  consiste, 
not  in  the  adjudication  of  the  merite  between  a 
number  of  public-houses,  but  in  adjudicating  as 
to  the  propriety  of  the  refusal  of  a  licence  to  a 
particular  house,  in  regard,  of  course,  to  its  merite 
and  to  the  requiremente  of  the  neighbourhood. 
The  thing  to  be  decided  is  whether  or  not  that 
public-house,  owing   to  the  advantages    of   ite 
situation  or  of  ite  accommodation  or  grade,  ought 
to  keep  ite  licence  in  view  of  the  wante  of  the 
area  in  which  there  are  a  number  of  other  public- 
houses.    I  do  not  mean  to  suggest  that  in  coming 
to  a  decision  the  Oourt  of  Quarter  Sessions  may 
not  rightly  give  heel  to  such  considerations  as, 
for  example,  the  length  of  time  during  which  a 
licence  has  been  yearly  renewed,  or  to  evidence, 
if  it  is  given,  of  the  relative  superiority  of  the 
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particular  pablio-house  in  respect  of  sitaation  or 
Otherwise  as  compared  with  other  public- houses 
in  the  same  locality.    But,  in  dealme  with  the 
appellants'  contention  here,  which  is  that  certain 
Evidence  is  not  merely  relevant  but  indispensable 
before  a  renewal  can  justly  be  refused,  it  appears 
to  me  to  be  important  rightly  and  accurately  to 
comprehend  tbe  nature  of  that  which  is  after  all 
the  real  and  essential  issue.      The  only  other 
matter,  I  think,  that  calls  for  notice  was  a  subject 
for  discussion  at  the  hearing  before  us,  and  is 
oontained  in  the  special  case.    The  paragraph 
runs  thus :  **  It  was  contended  on  behalf  of  the 
respondents  that  the  map  aud  facts  there  proved 
afi  aforesaid  were  evidence  on  which   we  could 
find,  and  were  evidence   to   support  a  finding, 
that  tbe  said  licence  was  not  required  as  afore- 
said, and,  although  such  evidence  did  iiot  differen- 
tiate the  said  George  and  Henry  from  the  otber 
licensed  houses  in  the  neighbourhood,  yet,  if  it 
were  necessary  so  to  differentiate,  weight  should 
be  given  to  the  fact  that  the  said  notice  of  objec- 
tion had  been  served  as  aforesaid  by  direction 
of  the  respondents,  who  had  local  knowledge,  and 
oould  therefore  and  had  in   fact  differentiated 
between  the  said  licensed  houses."     I  may  say 
that,  as  I  read  the  paragraph,  it  means  this: 
that   the    appellants    here  contended  that  you 
must  do  that   which    I    have    endeavoured   to 
express — namely,  before  dealing  with  this  licence, 
even  though  you  know  where  it  was,  show  its 
position  in  relation  to  the  neighbourhood,  and 
show  its  position  in  relation  to  all  the  other 
public-houses  referred  to  in  the  very  narrow  area 
in  which  they  are  all  so  crowded  together ;  you 
must  give  evidence  to  make  the  case  of  renewal 
l^ss  desirable  in  this  case  as  compared  with  all 
£hese  other  public-houses.     And  as  I  read  this 
evidence  (and  I  dwell  upon  this  because  I  think 
that  my  Lord  and  my  brother  Lawrance  take  a 
different  view),  I  think  myself  the  fair  way  of 
reading  this  case,  as  it  strikes  me,  is  that  the 
justices  held  that  they  had  sufficient  evidence 
and  did  not  agree  with  the  contention  of  the 
appellants  that  it  was  necessary  to  differentiate 
in  the  way  that  I  have  described,  but  that,  if  it 
was   necessary,  they   thought   that   they    were 
entitled  to  look  at  and  consider  the  fact,  which 
they  described  there,  of  the  notice  of  objection 
having  been  served  by  the  direction  of  the  local 
justices.    The  judgment  of  the  Court  of  Appeal 
in  EvcMS  ▼.  Conway  JtMtices  (sup.),  to  which  I 
have  already  referred,  by  which  it  was  decided 
that  the    Court   of    Quarter    Sessions  are   not 
entitled  to  refuse  a  licence  without  some  evidence 
to  support  the  objection,  decided  also  in  my  view 
inf  erentially  that  the  tribunal  ought  to  proceed 
as  a  court  of  law  with  regard  to  the  reception  of 
evidence  and  the  requirements  of  legsd  proof. 
Therefore,  although  to  some  extent  proceedings 
before  it  are  not  an  ordinarr  litigation,  it  may 
perhaps  be  held  to  partake  of  the  nature,  as  my 
brother  Channell  in  his  judgment  in  the  Divi- 
sional  Court   in  the  same  case  described  it,  of 
an  administrative  tribunal.    I  feel  considerable 
doubt  whether  the  Court  of  Quarter  Sessions,  in 
such  a  case  as  the  present,  may  at  all,  or,  if  at  all, 
to  what  extent,  consider  as  to  the  differentiation 
of  the  George  and    Henry  from  other  public- 
houses  in  the  same  locality.     If  it  was  necessary 
to  consider  this  point,  the  fact  that  the  objec- 
tion   in    this    case    was   served   by   the   direc- 


tion   of   the    justices,  who,    in    the    languape 
of   the    present   Master  of    the    Bolls   in  toe 
case    of  Bex  v.   Howard  (1902)  2  K.  B.  363) 
— it  is  more  commonly  referred  to   as  Bex  v. 
Famham  Justices  (86  L.  T.  Bep.  839)  are  peraoiu 
deliberately  appointed  because  trom  their  drcom- 
stanoes  they  are  likely  to  have  local  knowledge, 
might  be  taken  into  consideration,  but  in  tbe  view 
which  I  have  already  expressed  that  the  quarter 
sessions  were  entitled  to  decide,  as  they  did,  upon 
the  evidence  before  them,  without  any  CTideace 
to  differentiate  bstween  the  George  andHexuy 
and  all  the  other  public-houses,  it  is  not  neces- 
sary to  decide  this  point.    There  was  evidence 
before  the  justices  which  entitled  them,  in  mj 
view,  to  come  to  their  decision,  and  we  cannot,  if 
there  was  such  evidence,  overrule  it  even  if  they 
did  have  other  evidence  which  they  ought  to  have 
regarded.     I  will  therefore  only  say  that  I  am 
inclined  to  think  that  while  the  origin  of  the 
objection  to  the  renewal  of  the  licences  could  not 
be  treated  as  itself  HLffording  some  evidence  that  the 
George  and  Henry  was  as  between  itself  and  the 
other  public-houses — if  they  could  be  dealt  with 
together — the  one  that  could  best  be  dispensed 
with  in  reference  to  the  wante  of  the  neighboni- 
hood,  it  does  not   necessarily  follow  that  the 
court  would  be  entitled,  when  considering  the 
worth  of  a  point  made  by  the  appellante  as  to  the 
absence  of  evidence  of  comparative  merit  of  the 
public,  houses,  wholly  to  shut  out  from  their  con- 
sideration that  their  objection  to  this  renewal 
did  not  come  from  a  private  or  irresponmble 
objector. 

Lawbanob,  J. — Having  arrived  at  a  conclusioa 
contrary  to  that  of  my  brother  Kennedy,  I  wiD 
state  very  shortly  and  very  broadly  the  ^unds 
which  lead  up  to  that  conclusion.  I  think  that 
the  magistrates  had  not  before  them  any  evidence 
which  justified  them  in  acting  as  they  did  in  this 
case — that  is  to  say.  to  come  to  a  final  determi- 
nation in  this  case — for  it  seems  to  me  impossible 
to  read  the  case  without  seeing  that  the  evidence 
of  Neish,  the  detective,  and  the  other  witness  who 
was  called — Killick,  the  surveyor — added  nothing 
whatever  to  the  facte  that  were  already  known  to 
the  justices  with  regard  to  the  number  of  publie- 
houses  in  the  locality.  That  is  to  say,  they  only 
came,  one  might  say,  almost  to  prove  the  map 
and  nothing  else.  The  map  shows  that  there 
was  an  enormous  quantity  of  public-houses  in 
this  district,  two  within  100  yards  of  this  house 
fully  licensed,  and  twelve  within  200  yards ; 
and  it  seems  to  me  upon  that  the  magistrates 
acted  without  the  slightest  evidence,  none  ol 
the  evidence  given  by  either  of  the  witnesses 
called  before  them  having  any  direct  bearing  as 
to  the  George  and  Henry  public-house  licence. 
Now,  it  seems  to  me  that  what  the  magistrates 
are  bound  to  do  is  to  act  judicially  in  the  ma^. 
I  cannot  see  how  it  can  be  said  that  the  justices 
acted  judicially  if  the^  have  merely  taken,  as  they 
did  in  this  case,  a  prymd  facie  case.  No  doubt  a 
man  acting  as  a  justice  who  had  the  management 
of  the  public-houses  to  see  there  were  not  too  many, 
and  so  forth,  taking  up  that  map  would  be 
justified  in  seeing  there  are  too  manyP^Uic- 
houses  here.  Then  comes  the  question.  What  is 
the  proper  way  of  dealing  with  it  P  Not  merely 
taking  uie  map,  like  a  potentate  taking  a  map  A 
Europe  and  rectifying  the  map  by  saying:  "I 
will  take  this  away  and  I  will  take  that  away,** 
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and  taking  away  this  pablic-hoose.  They  begin 
with  this  public-hoase,  against  which,  as  far  as  I 
know,  not  a  word  was  to  bi  said.  If  there  had 
been,  there  would  have  been  evidence  forth- 
ooming  from  the  two  witnesses  who  were  called. 
Bnt  they  took  that  publiu-honse  alone  and, 
without  any  more  evidence  than  the  fact 
that  there  are  two  more  public-honses  close 
to  it  and  twelve  within  a  very  short  dis- 
tance of  it,  they  deprived  it  of  its  licence.  Now, 
the  question  is:  Is  that  acting  jadicialyP  It 
b  impossible,  of  course,  to  lay  down  any  rule 
as  to  what  may  be  done,  but  it  certainly  does  ap- 
pear to  me  that  the  case  of  Bex  v.  Eoward  {aup,) 
—the  Famham  case — does  show  what  might  be 
done  and  what,  I  should  have  thought,  in  the 
interests  of  justice  ought  to  be  done  in  cases  of 
this  kind.  What  the  magistrates  did  there  was 
this :  They  formed  a  committee  of  their  own 
members,  who  did  inquire  into  all  the  respective 
merits  of  the  different  public-houses  in  the 
district.  They  made  a  report  to  the  justices  and 
the  justices  acted  on  that,  and  they  were  held  by 
the  court  to  have  acted  rightly  in  doing  so.  The 
words  of  the  Master  of  the  Bolls  seem  to  me 
most  important  in  that  view:  "They  were  of 
opinion  tnat  the  only  fair  and  satisfactory  way  of 
dealing  with  the  question  was  to  cause  objections 
to  be  served  on  all  the  owners  of  licensed  houses 
80  that  the  case  of  each  of  them  might  be  formally 
inquired  into,  and  for  this  purpose  authority  was 
given  to  the  justices'  dene  to  object  to  such 
renewals  on  the  general  ground  that  the  houses 
ivere  not  required,  and  also  on  special  gpx)unds  set 
put  in  the  notice."  That  g^ve  everybody  their 
opportunity.  It  g^ve  the  magistrates  the  oppor- 
imiity  of  weighing  the  merits^in  other  words,  of 
acting  judicially  in  the  matter,  seeing  which  of 
Republic-houses  could  remain  and  from  which 
licences  should  be  taken.  That  is  one  step  that 
mieht  be  taken,  and  it  seems  to  me  a  reasonable 
and  proper  step  to  be  taken,  in  cases  of  that  kind. 
Nothing  of  that  kind  was  done  here.  All  that 
was  done  was  to  act  upon  the  map,  taking  the 
map  alone— acting  upon  the  fact  that  there  were 
an  enormous  quantity  of  public-houses  in  the 
neighbourhood  and  it  was  necessary  to  begin  with 
one  of  them,  and  as  to  that  one  not  any  evidence 
was  given.  That  being  so,  I  think  that  they  did 
not  act  judicially  in  the  matter;  that  they  did 
not  hear  this  case  of  the  public-house  on  the 
n&erita  at  all,  but  only  the  mere  fact  that  it  formed 
one  of  a  large  number  of  public-houses.  For  that 
reason  I  come  to  the  conclusion  that  the  appeal 
■honld  be  allowed.  I  should  be  very  sony  to  say 
one  word  to  tie  the  hands  of  justices  who  are 
interested  in  the  good  work  of  patting  an  end  to 
pdblio-houses  in  overcrowded  districts.  That  is 
a  different  matter.  I  think  they  must  have  before 
tliem  some  evidence  on  which  thev  could  act,  and 
it  is  fair  to  the  owners  of  the  public-houses  that 
they  should  have  some. 

Ijord  Alyb&stonb,  C.J. — ^I  agree  with  the 
judgment  of  my  brother  Lawrance  with  one 
slight  exception  with  regard  to  the  Famham 
ease,  which  I  will  point  out;  but,  as  the  matter  is 
of  very  ^rreat  importance,  in  view  of  what  is  now 
been  said  with  regard  to  licences,  I  think  it 
better  to  state  my  reasons.  I  do  not  demur  in 
substance  from  the  view  of  the  law  which  my 
brother  Kennedy  has  so  clearly  expressed.  Where 
part  company  is  in  the  application  of  that  law 


in  this  particular  case,  and  I  think  it  well  to  state 
one  or  two  preliminary  matters  that  I  assume  for 
the  purpose  of  this  judgment.    I  recognise  £he 
justices  mav  of  their  own  motion  give  notices  that 
licences  will  be  objected  to  on  the  ground  that 
a  pai*ticular  licence  is  not  required  for  this  locality. 
That  was  a  matter  which  was  very  much  discussed 
both  in  the  Court  of  Appeal  in  tiie  Famham  case 
and  when  that  case  was  oef ore  us  previously,  and 
we  held,  and  the  Court  of  Appeal  affirmed  the  view, 
that  that  course  might  be  taken.   But  it  must,  of 
course,  be  remembered  in  this  particular  case  the 
justices,  and  the  justices  only,  are  respondente  to 
this  appeal.    I  further  desire  to  point  out  that  it 
b^  no  means  follows    that  it   is   necessary   to 
differentiate  between  different  houses  because  the 
justices  are  going  to  refuse,  or  think  they  ought 
to  refuse,  a  particular  licence  on  the  ground  that 
the  licence  is  not  required.   There  may  be  circum- 
stances in  connection  with  the  character  of  the 
house,  with  ite  position,  ito  accommodation,  or  ite 
credit,  that  would    justify  the   magistrates   in 
thinking  that  that  house,  having  regard  to  all  ite 
circumstances,  is  not  required  in  the  neighbour- 
hood, and  they  may  act  aocordinglv.     We  have 
S>t  to  consider  whether    or  not  the  Court  of 
uarter  Sessions  in  this  case  acted  as  a  court 
upon  the  evidence  that  they  could  lawfully  receive, 
having  regard  to  the  objection  that  was  raised  by 
the  justices,  that  objection  being  in  the  terms 
that  my  brother  Kennedy  has  steted — "  that  the 
licence  is  not  required  in  the  locality  or  neigh- 
bourhood."   At  the  risk  of  a  littie  length  (I  hope 
to  be  absolutely  fair  to  theee  justices),  I  wish  to 
read  exactiy  what  they  have  found,  and  I  must 
say,  in  the  first  instance,  I  presume  the  justices 
of   the  quarter  sessions  have  steted  the  whole 
case.    If  they  have  not  done  so,  I  may  be  doins 
injustice  to  them,  but  that  is  their  own  faul^ 
because  they  have  steted  the  case  on  which  our 
opinion  is  asked,  and  I  must  assume  thsjtthey 
have  given  us  all  the  evidence  on  which  they 
acted.     Mr.  Giles   sug^ted   there  was   other 
evidence.    All  I  can  say  is  they  ought  not  to  have 
steted  a  case  for  us  and  asked  our  opinion  unless 
that  case  was  stated  on  the  whole  of  the  evidence, 
and  that  is  why  I  wish  to  read  the  para^^ph. 
**  Upon  the  said  hearing  the  following  evidence 
was  adduced  before  us  by  the  respondente.  William 
Henry   Killick,  the   assistant  surveyor  of   the 
county  borough  aforesaid,  produced  an  Ordnance 
Survey    map    (which    is    annexed    to    and    is 
intended    to  form  part   of    this   case)   of    the 
locality  and  neighbourhood  of  the  said  Qeorge 
and    Henry,  upon  which  map  he  had  marked 
in   colour  all   the   fully  licensed    houses    and 
beerhouses,   and  proved   that,  taking   the  said 
G^eorge   and  Henry  as  the  centreof  a  circle  of 
100  yards  radius,  there  are  within  the  said  circle 
two  fully  licensed  houses   and  seventeen  beer- 
houses ;  with  the  same  centre  and  200  yards  radius 
there  are  within  this  limit  twelve  f  uUy  licensed 
houses  and  thirty- seven    beerhouses;   with  the 
same  centre  and  900  yards  as  radius  there  are 
within  this  limit  twenty-five  fully  licensed  and 
forty-seven  beerhouses;    and  that  no  notice  of 
objection  had  been  served  upon  any  of  the  said 
houses  or  beerhouses  prior  or  subsequent  to  the 
annual  licensing  meeting ;  that  for  at  least  ten 
vears  he  had  known  the  said  locality  and  neigh- 
bourhood, which  was  very  tluckly  populated,  and 
during  the  whole  of  that  time  tne  G^rge  and 
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Henry  had  been  a  fully  licensed  house,  and  that 
the  character  of  the  said  locality  and  neighbour- 
bood  had  not  altered,  except  that  the  population 
bad  increased.      John  Neish,  a  detective  in  the 
said  county    borough    police,    corioborated    the 
evidence  given  by  the  said  William  Henry  Killick, 
and,  in  addition,  stated  that  the  neighbourhood 
was  a  troublesome  one  to  the    police,   and    no 
further  evidence  was  adduced  by  the  respondents." 
Now,  I  take  it  as  the  basis  of  my  judgment  that  it 
was  on  that  evidence,  and  that  evidence  only,  the 
court  affirmed  the  decision  of  the  justices  not  to 
renew  this  licence.     Now,  having  read  it,  I  do  not 
think  it  is  unfair  to  say,  as  my  brother  Lawrance 
has  said,  that  all  that  that  evidence  amounted  to 
was  the  map,  and  nothing  else.    It  showed    no 
particulars  of  the  particular  house,  and  it  did  not 
even  show  the  surrounding  circumstances  of  the 
locality  of  the  particular  house,  its  accommoda- 
tion, or  anythiuK  to  do  with  it.      It  was  nothing 
but  the  map.     I  think  that  it  is  not  unimportant 
to  point  out  that  if  you  look   at  the  map,  and 
roeak  of  it  as  a  map,  it  at  any  rate  discloses  this : 
that  immediately  opposite  the  public-house  in  the 
same    street,  practically  opposite — in  the  same 
relative  position  with  regard  to  the  bouse — was 
another  fully   licensed  house.    I  mention  that, 
not  for   the  purpose    of     showing,    as    I  have 
indicated,  it  was  necessary  for  the    justices  to 
differentiate,  but  to  point  out  that  if  they  acted 
upon  the  map  and  the  map  only,  as  I  think  they 
did,  it  is  not  very  easy  to  see  how,  in  the  absence 
of  evidence  about  tne  appellants*    house,  they 
could  avoid  differentiating.      I  wish  to  enforce 
what  has  been  laid  down  by  the  Master  of  the 
Bolls  in  the  case  of  Rex  v.  Howard  (rtfp.).     I 
accept  it  as  binding  on  me  as  indicating  what  is 
the  fair  thing  to  be  done.     In  that  case,  which 
was  a  more  difficult  one  than  this,  there  were  a 
great  many  houses  involved,  and  the  Master  of 
the  Bolls  says  this :  **  It  is  clear  from  their  report 
that    they  " — that    is,    the    justices — "  were   of 
opinion  that  the  only  fair  and  satisfactory  way  of 
dealing  with  the  question  was  to  cause  objections 
to  be  served  on  all  the  owners  of  licensed  houses 
so  that  the  case  of  each  of  them  might  be  formally 
inquired  into,  and  for  this  purpose  authority  was 
given  to  the  justices'  clerk    to  object  to    such 
renewals  on  the  general  ground  that  the  houses 
were  not  required,  and  also  on  special  grounds  set 
out  in  the  notice.    These  objections  were  signed 
by  the  clerk,  stating  that  he  was  acting  under  the 
instructions  of  the  justices  present  at  the  annual 
licensing  meeting."    All  I  point  out  is  that,  in  a 
case  much  more  complicated,  the  Master  of  the 
Bolls  at  any  rate  indorses  the  opinion  that  the  only 
fair  method  would  be  that  of  having  notices  served 
on  all  the  licensed  houses.     I  mention  that  only 
for  the  purpose  of  showing  that,  in  the  absence  of 
oiroumstanoes  relating  to  any  particular  houses, 
differentiation  may  be  (or  comparison  rather  is  the 
more  pi*oper  word  to  use)  the  only  means  of  fairly 
dealing  with  such  a  question ;  but  I  vrish  again  to 
point  out  that  I  do  not  consider  any  comparison 
or   differentiation   is   necessary  where   there  is 
evidence  as   to  the  character  of   the  house  in 
respect  of  which  the  licence  is  refused.     Then 
comes  in  the  one  matter  which  I  desire  to  correct 
in  order  that  my  brother  Lawrance's  judgment 
may  not  create  a  false  impression.    In  the  JVim- 
ham  case  the  justices  did  not  act  on  the  report. 
If  they  had  done  so,  tbe  judgment  would  not  nave 


been  quite  what  it  was.  The  rej^rt  had  collected 
facts  for  the  information  of  the  justices,  and,  that 
report  being  used  to  inform  their  minds,  then 
they  dealt  with  each  case  judicially.  Now, 
that  being  so,  I  come  to  the  conclusion — and 
tuis  is  where  my  brother  Kennedy  and  I  differ 
— that  this  Court  of  Quarter  Sessions  had  no 
evidence  before  them  except  the  map,  and,  if 
they  did  not  rely  upon  the  mfferentiation  as  con- 
tended for  by  the  respondents,  then  they  had  no 
evidence  on  which  they  could  act.  I  think  it  is  a 
very  serious  thing  to  lay  down  a  rule  that  justices 
at  quarter  sessions  may  act  on  evidence  which  is  not 
evidence  in  the  literal  sense  of  the  word.  They 
must  act  on  evidence,  discharging  such  duties  as 
justices  in  the  quarter  sessions  in  these  cases  have 
to  discharge.  I  therefore  come  to  the  conclusion 
that  there  was  before  these  justices  no  evidence 
on  which  they  could  properly  come  to  the  con- 
clusion that  this  house  was  not  required  for  that 
neighbourhood,  and  that  the  appeal  ought  to  be 

^^^^'  Appeal  allowed. 

Solicitors  :  SpeeMy,  Mumford,  and  Craig,  iat 
Lamport,  Bassitt,  and  Sieeock,  Southampton; 
Barlow  and  Barlow,  for  Baseett,  Southampton. 


M<mday,  Dec.  21, 1903. 

(Before  Lord  ALyB&STONB,  G.J.,  Lawbancb  and 

Kbnnedt,  JJ.) 

Ex  parte  WiLBS.  (a) 

Bating  —  Poor  rate  —  Application  for  dtgtre$9 
warrant — Tender  of  part  of  rate—Juriedidum 
of  justices  to  issue  distress  warrant  for  whde 
rate — Jwi^iction  to  issue  warrant  of  corn'miU' 
ment  for  whole  rate — Distress  for  Bates  AdL 
1849  (12  &  13  Vict,  c.  U),  s«.  1,  2. 

Where  upon  a  summons  for  a  distress  warroadfor 
a  poor  rate  the  person  liable  to  pay  the  saaie 
tenders  a  part  of  the  rate  in  court  before  ike 
justices,  the  justices  have,  notvrithstandina  tuck 
tender  in  court,  jurisdiction  to  issu^  a  disirtse 
warrant  for  the  whole  ajnowii  of  the  rate,  and, 
in  default  of  sufficient  distress  to  satisfy  t%e 
whole  amount,  to  issue  a  warrant  cf  com- 
mitment  in  respect  of  the  whole  amount,  noU 
withstanddng  a  subsequent  tender  of  part. 

Bex  V.  Gillespie  and  others  (ante,  p.  404 ;  90  Xr.  7. 
Bep.  15 ;  (1904)  1  K  B,  174)  explained. 

Motion  for  a  rule  nisi  for  a  writ  of  certioruri 
to  bring  up  and  quash  an  order  of  committal 
whereby  the  applicant,  one  Samuel  Wiles,  was 
committed  to  prison  for  the  space  of  twenty-oooe 
days  in  default  of  payment  of  a  oertain  poor  rate^ 
and  in  default  of  a  sufficient  distress  to  satisfy 
the  same ;  and  also  for  a  writ  of  habeas  eorpne  to 
bring  up  the  applicant  from  Wandsworth  Prison, 
where  he  was  imprisoned. 

The  affidavit  of  the  applicant  for  the  roles- 
Samuel  Wiles,  a  tailor  and  outfitter  residing  at 
New  Maiden,  Surrey — set  out  the  following  facts 
upon  which  the  application  was  made : — 

A  poor  rate  of  35«.  was  duly  made  upon  the 
appellant,  and  demanded  of  him.  On  the  ground 
of  religious  conviction  he  refused  to  pay  that  part 
of  the  poor  rate— namely,  58. — which  wonla  be 
appropriated  to   sectarian   religious  instniotioti 

0)  Bsportad  by  W.  W,  Oaa,  Btq.,  BaRlat«Mb»-lAV. 
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under  the  Educatioii  Act  1903.  On  three  distinot 
oocasions  he  had  tendered  the  v^hole  of  the  rate, 
except  the  58.,  which,  as  he  believed,  represented 
the  education  rate,  and  when  the  demand  note  was 
delivered  he  tendered  30«.  (being  the  whole  amoont, 
lees  the  Ss.)  to  the  rate  collector  in  cash,  and 
this  tender  was  refused,  and  he  said  that  there 
were  more  than  sufficient  goods  of  his  at  his  house 
to  answer  the  rate  and  costs. 

On  the  ^nd  Sept.  1903  he  appeared  before  the 
justices  at  Kingston-on-Thames  to  answer  a 
summons  for  nonpayment  of  the  rate,  together 
with  3«.  6d.  for  cosl^.  He  then  told  the  justices  that 
he  was  willing  to  pay  the  rate,  except  the  58.,  which 
he  declined  to  pay,  as  it  represented  that  part  of 
the  rate  which  would  be  appplied  to  sectarian 
religious  teaching.  He  had  the  308.  in  his  hand 
and  tendered  the  same  in  court,  but  this  tender 
was  refused,  and  the  justices  issued  a  distress 
warrant  for  the  whole  amount  and  costs. 

The  warrant  officer  called  several  times  subse- 

Suent  to  this  and  asked  him  to  pay  the  rate.  He  told 
be  officer  that  he  was  willing  to  pay  what  he  had 
already  offered,  and  that  if  the  officer  was  not  satis- 
fied with  that  he  must  levy  for  the  amount.  The 
officer  looked  round  the  premises,  and  the  appli- 
<3ant  informed  him  that  he  could  take  certain 
articles  which  he  pointed  out,  and  which  he 
valued  at  about  lOZ. 

When  the  bailiffs  went  to  distrain,  the  applicant 
again  tendered  the  308.,  which  they  refused; 
and  in  their  return  to  the  distress  warrant  they 
reported  to  the  justices  that  there  was  no  sufficient 
distress  to  satisfy  the  whole  amount  of  the  rate 
and  costs. 

An  application  was  then  made  to  the  justices 
under  the  Distress  for  Bates  Act  1849  (12  &  13 
Tict.  c.  14),  s.  2,  alleging  that  the  applicant  had 
Aot  paid  the  rate  or  any  part  thereof,  and  had 
refused  so  to  do,  and  the  justices  thereupon  made 
an  order  of  commitment  whereby  the  applicant 
was  to  be  committed  to  prison  for  the  space  of 
twenty-one  days,  unless  the  above  sum  and  all 
costs  and  charges  should  be  sooner  paid. 

Under  this  warrant  of  commitment  the  appli- 
<sant  was  arrested  on  the  17th  Dec.  and  was  con- 
veyed to  Wandsworth  Prison,  and  he  was  still  in 
prison  at  the  date  of  this  application. 

There  was  no  question  that  there  was  ample 
distress  for  the  58.,  thoagh  there  was  a  question 
as  to  whether  there  was  sufficient  distress  for  the 
whole  358. 

J.  A,  Compsion  for  the  applicant. — The  present 
motion  is  for  a  writ  of  certiorari  to  test  the 
legality  of  the  action  of  the  justices  in  issuing  a 
committal  warrant  by  which  the  applicant  was 
sent  to    prison    for  twenty-one   days    for  non- 

Sayment  of  the  poor  rate  of  358.,  he  having  ten- 
ered  308.,  part  thereof,  on  several  occasions  prior 
to  the  issue  of  the  committal  warrant,  inclading 
a  tender  to  the  justices  in  court  when  the  distress 
warrant  was  issued.  The  justices  had  no  juris- 
diction to  iK9UH  the  distress  warrant  for  the  whole 
amount  of  the  rate.  The  justices  are  only 
empowered  to  issue  a  warrant  of  distress  for  the 
fall  amount  if  the  whole  rate  iH  in  arrear  and  is 
unpaid,  and  there  has  been  a  refusal  to  pay  any 
part  thereof.  Here  the  applicant  tendered  the 
greater  part  of  the  rate  in  Ccish  before  the  jiitttioes 
in  court,  and  it  is  in  evidence  that  the  applicant 
had  sufficient  goods  on  bis  premises  to  meet  the 
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distress,  and  unquestionably  to  meet  the  distress 
after  taking  into  account  the  308.  tendered. 
According  to  the  recent  decision  of  this  court  in 
Bex  V.  Oulespie  and  others  {ante,  p.  404 ;  90  L.  T. 
Rep.  15 ;  (1904)  1 K.  B.  174),  the  justices  ought  not 
to  have  issued  a  distress  warrant  for  the  whole 
amount  of  the  rate,  but  ought  to  have  issued  it  for 
the  balance  only.  Bnt  even  if  the  justices  were 
right  in  issuing  the  distress  warrant  for  the  full 
amount,  they  were  not  justified  in  issuing  the 
warrant  of  commitment  for  the  full  amount.  The 
warrant  of  commitment  is  therefore  bad.  The 
applicant  is  also  entitled  to  a  writ  of  haheas 
corfms.  If  the  rules  are  granted,  they  ought  to 
be  made  returnable  before  the  Vacation  judge. 

Lord  Alvbbstonb,  O.J. — We  are  clearly  of 
opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  present  application  has  no  doubt 
arisen  from  a  misunderstanding  of  the  decision 
of  this  court  in  the  recent  case  of  Bex  v.  QilUspie 
and  others  {ubi  stip.).  In  that  case  a  part  of  the 
rate  had  been  tendered  in  court  before  the  magis- 
trate, and  this  court  held  that  the  magistrate  had 
a  discretion  to  issue  the  distress  warrant  for  the 
balance  only,  and  that  where  a  part  of  the  rate 
had  been  tendered  before  him  in  court  this  court 
could  not  by  mandamus  compel  him  to  issue  a 
distress  warrant  for  the  whole  amount.  In  this 
case  the  magistrates  had  issued,  first,  a  distress 
warrant  for  the  full  amount  and  then  a  commit- 
ment order  for  the  full  amount,  and  in  so  doing 
they  had  acted  within  their  jurisdiction  ana 
within  their  rights.  We  are  now  asked  to  say 
that,  because  the  applicant  had  tendered  part  of 
the  rate  in  court  before  the  magistrates,  the 
magistrates  had  no  jurisdiction  to  issue  a  warrant 
for  the  full  amount.  We  think  that  is  not  so, 
and  that  the  magistrates  had  jurisdiction  to  issue 
the  distress  warrant  for  the  whole  amount.  We 
are  of  opinion  that  the  magistrates  had  jurisdic- 
tion to  do  what  they  did,  and  that  there  should 
be  no  rule. 

Lawbakce  and  Kenhedy,  JJ.  concurred. 

Bule  refused. 

Solicitors  for  the  applicant,  C.  and  JJ.  Wood^ 
roffe. 


Jan,  25  and  26,  1904. 

(Before  Lord  Alvkbstonb,  O.J.,  Wills  and 

Kennedy,  J  J.) 

TowEB  Division  Licensing  Justices  (apps.)  v. 
Chahbebs  and  others  (resps.).  (a) 

Licensing — Beerhouse  licensed  before  1869 — Con* 
viction  of  licence-holder  for  selling  spirits-^ 
Disqualification  of  licence-holder — Amplication 
by  owner  to  special  sessions  for  licence — Discre- 
tion of  justices — Limitation  to  the  four  specified 
grounds —  Wine  and  Beerhouse  Act  1869  (32  &  33 
Vict.  c.  27).  ss.  8,  Id-- Licensing  Act  1874  (37  A 
38  Vict.  c.  49),  8  15. 

The  holder  of  the  licence  of  a  beerhouse  which  had 
been  licensed  for  the  sale  of  beer  and  wine  to  be 
consumed  on  or  off  the  preynises,  prior  to  and 
contiuuoualy  since  the  1st  May  1869,  was  for  the 
first  time  convicted  of  the  offence  of  selling 
spirit  A  without  a  licence,  and  the  beerhouse  was 
thereupon  closed.     At  the  next  special  sessions 

(n)  Beportod  by  W.  W.  Orb.  Esq.,  Barriatar-at-Law 
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the  owner  of  the  beerhouse  applied  under  sect.  15 
of  the  Licensing  Act  1874  for  the  grant  of  a 
licence  for  the  sale  of  beer  and  wine  by  retau  in 
respect  of  the  premises  to  a  person  who  was  then 
the  resident  occupier  of  the  premises.  The 
licence  was  refused  by  the  special  sessions  upon 
grounds  other  than  one  of  the  four  grounds 
specified  in  sect.  8  of  the  Wine  and  Beerhouse 
Act  1869. 
Held^  upon  the  authority  of  Ex  parte  Flinn  and 
Sons  (No.  2)  (81  L,  T.  Bep.  221 ;  (1899)  2  Q.  B. 
607) — the  distinction  between  the  application, 
as  in  that  case,  to  a  court  of  swnmary  jurisdic- 
tion for  an  authority  to  carry  on  the  biisiness 
in  the  meantime,  and  the  application  to  the 
special  sessions  for  the  grant  of  a  licence,  being 
for  this  purpose  immoderial — that  sect.  19  of 
the  Wine  and  Beerhouse  Act  1869  applied,  ana 
that  consequently  the  special  sessions  hcui  not  a 
general  discretion  to  refuse  the  licence,  but  could 
only  refuse  the  same  upon  one  or  other  of  the 
four  grounds  specified  in  sect.  8  of  that  Act. 

Gasb  stated  by  the  Goni't  of  Quarter  Sessions  for 
the  oountj  of  Liondon,  upon  an  appeal  heard  and 
determined  at  the  general  quarter  sessions  of  the 
peaoe  held  at  Cler\enwell  for  tiie  county,  on  the 
l6th  Oct.  1903,  against  the  refusal  of  the  appel- 
lants (the  licensing  justices  for  the  Tower  division) 
to  flpunt  to  the  respondent  Oobum  a  certificate 
anuiorising  the  grant  to  him  of  a  licence  to  sell 
by  retail  beer  and  wine  to  be  consumed  on  or  off 
the  premises,  at  a  house  known  as  the  Coach  and 
Horses,  situate  in  the  parish  of  St.  George- in-the- 
East,  in  the  Tower  division. 

The  appeal  was  allowed  bj  the  quarter  sessions 
subject  to  this  case. 

The  Goach  and  Horses  beerhouse  was  licensed 
for  the  sale  of  beer  and  wine  to  be  consumed  on 
or  off  the  premises  prior  to  the  Ist  May  1869,  and 
the  licence  had  been  renewed  from  time  to  time, 
the  last  renewal  thereof  having  been  made  to  one 
Joseph  Arch,  the  then  tenant,  at  the  general 
annual  licensing  meeting  of  the  division  on  the 
13th  Feb.  1903. 

In  the  month  of  July  1903  proceedings  were 
instituted  by  the  Excise  authorities  against  Joseph 
Arch,  under  the  Beerhouse  Act  1834  (4  &  5 
Will.  4,  c.  85),  s.  20,  to  recover  penalties  under 
the  Excise  Licences  Act  1825  (6  G«o.  4,  c.  81), 
and  Joseph  Arch  was  on  the  30th  July  1903  for 
the  first  time  convicted  of  the  offence  of  selling 
spirits  without  a  licence,  a  copy  of  the  conviction 
being  annexed  to  this  case. 

The  beerhouse  was  thereupon  closed  for  the 
sale  of  beer  and  wine,  and  was  not  again  opened 
for  such  sale  until  after  the  hearing  of  the  above- 
mentioned  appeal  on  the  16th  Oct. 

On  the  18th  Sept.  1903  an  application  was  made 
to  a  metropolitan  police  magistrate,  sitting  at  the 
Thames  Police-court,  on  behalf  of  the  respondents 
Chambers,  Sichell,  and  Goombes  (trading  as 
Chambers  Brothers  and  Co.),  who  were  the  owners 
of  the  beerhouse,  pursuant  to  sect.  15  of  the 
Licensing  Act  1874,  for  authority  to  the  respon- 
dent Gobum  to  carry  on  the  same  business  upon  the 
same  premises  until  the  then  next  special  sessions 
for  licensing  purposes.  This  application  was,  at 
the  suggestion  of  the  magistrate,  treated  as  with- 
drawn 

On  the  28th  Sept.  1903  (being  the  then  next 
special  sessions  of  the  Tower  division  for  licensing 


purposes)  a  further  appplication  was  made  on 
behalf  of  the  owners  to  such  special  sessions  for 
the  grant  of  a  licence  for  the  sale  of  beer  and 
wine  by  retail  in  respect  of  such  premises  to  tlie 
respondent  Gobum,  pursuant  to  sect.  15  of  the 
Licensing  Act  1874.  The  respondent  Gobum 
was  then  the  real  resident  holder  and  occupier  of 
the  beerhouse.  The  grant  of  such  licence  was 
refused  at  the  special  sessions  upon  grounds  other 
than  one  or  more  of  the  four  g^unds  specified 
in  sect.  8  of  the  Wine  and  Beerhouse  Act  186^ 
(32  &  33  Yict.  c.  27).  There  was  no  evidence 
before  the  licensing  justices  "which  would  bring 
the  case  within  any  one  of  those  four  grounds. 

Against  this  refusal  the  respondents  duly 
appealed  to  the  Court  of  Quarter  Sessions,  when 
it  was  contended  on  behalf  of  the  appellants 
that  the  licensing  justices  had  jurisdiction  to 
refuse  the  grant  of  the  licence  to  the  respon- 
dent Gobum  upon  grounds  other  than  one  or 
more  of  the  four  grounds  specified  in  sect.  8  of 
the  Wine  and  Beerhouse  Act  1869,  and  on  behalf 
of  the  respondents  it  was  contended  that  the 
jurisdiction  of  the  licensing  justices  to  refuse  the 
grant  was  limited  to  one  or  more  of  the  four 
grounds. 

The  Court  of  Quarter  Sessions  found  for  the 
respondents,  and  sdlowed  the  appeal. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  above  stated  the  licensuig 
justices  for  the  Tower  division  aforesaid  bad 
jurisdiction  to  refuse  the  grant  to  the  respon- 
dent Gobum  upon  any  ground  other  than  one  or 
more  of  the  four  grounds  specified  in  sect.  8  of 
the  Wine  and  Beemouse  Act  1869. 

If  the  court  should  answer  the  question  in  the 
negative,  the  order  of  the  sessions  was  to  stand ; 
but  otherwise  the  order  of  sessions  was  to  be 
quashed  and  the  appeal  sent  back  to  the  Court 
of  Quarter  Sessions  to  be  heard  on  the  merits,  or 
such  other  order  was  to  be  made  as  to  the  court 
seemed  just. 

The  Licensing  Act  1874  (37  &  38  Yict.  c  4B) 
provides : 

Seot.  15.  Where  any  lioenaed  person  is  oonvioted  for 
the  first  time  of  any  one  of  the  following^  oifencea  .  .  . 
(3)  Selling  spirits  without  a  spirit  lioenoe  .  .  .  and 
in  oonseqaenoe  either  beoomes  personally  disqualified  or 
has  his  lioenoe  forfeited,  there  may  be  made  by  or  on 
behalf  of  the  owner  of  the  premises  an  application  to  a 
oonrt  of  sammary  joriadiction  for  anthority  to  oarry  en 
the  same  bnainesa  on  the  same  premises  nntil  the  next 
speoial  sessionB  for  lioeneing  purposes,  and  a  further 
application  to  such  next  special  sessionB  for  the  grant 
of  a  lioenoe  in  respect  of  snoh  premises,  and  for  this 
purpose  the  provisions  contained  in  the  Intorioating 
Liquor  Licensing  Act  1828  with  respect  to  the  grant 
of  a  temporary  authority  and  to  the  grant  of  lioeDces 
at  special  sessions  shall  apply  as  if  the  person 
conrioted  had  been  rendered  incapable  of  keeping  an 
inn,  and  the  person  applying  for  such  grant  was  his 
assignee. 

The  Wine  and  Beerhouse  Act  1869  (32  &  33 
Vict.  c.  27)  provides  : 

Sect.  19.  Where,  on  the  firbt  of  May,  one  thousand 
eight  hundred  and  sixty -nine,  a  licence  under  any  of  the 
said  recited  Acts  is  in  foroe  with  respect  to  any  house  or 
shop  for  the  sale  by  retail  therein  of  beer,  cider,  or  wine 
to  be  oonsumed  on  the  premises,  it  shftll  not  be  lawful 
for  tbe  jastioes  to  refuse  an  application  for  a  certificate 
for  the  sale  of  beer,  cider,  or  wine  to  be  oonsumed  on 
the  premises  in  respect  of  such  house  or  shop,  except 
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vpon  one  or  moie  of  thegroimdB  upon  whioh  an  applio*- 
tioii  for  a  oertifioate  under  this  Act  in  respect  of  a 
Hoenoe  for  the  tale  of  beer,  older,  or  wine,  not  to  be  oon- 
snmed  on  the  premiaee,  may  be  refused  in  aooordanoe 
with  this  Aot. 

Sect.  19  was  amended  by  sect.  7  of  the  Wine  and 
Beerhoase  Act  Amendment  Act  1870  (33  &  34 
Yiot  c.  29)  as  follows  : 

Seot.  7.  The  nineteenth  section  of  the  principal  Aot 
[that  is,  of  the  Aot  of  1869]  shall  extend  to  lioenoes 
granted  by  way  of  renewal  from  time  to  time  of  Ucenoes 
in  foroe  on  the  let  day  of  May  1869,  whether  such 
lioenoee  continue  to  be  held  by  the  same  person  or  haye 
been  or  may  be  transferred  to  any  other  person  or 
perscms. 

The  four  grounds  upon  which  the  justices  can 
act  in  refusing  the  renewal  are  specified  in  sect.  8 
of  the  Act  of  1869,  and  the  grounds  upon  which 
the  grant  of  the  licence  was  refused  in  the  present 
case  were  not  one  or  other  of  thos«)  four  grounds. 

Macmorran,    K.O.   (B,  B.  Muir  and    W,    H. 
Levce9ter  with  him)  for  the  appellant  justices. 
— The  real  question  is  whether  the  conviction 
of  Arch  did  away  with  the  licence.    If  it  did, 
then  the  licensing   justices  in  special  sessions 
had  general  jurisdiction   to    refuse    the    grant 
of   the    licence   upon   the    usual    grounds  and 
were  not  limited  to  the  four  grounds  specified 
in  sect.  8  of  the  Wine  and  Beerhouse  Act  1869. 
Upon  the  conviction  of  Arch  the  licence  became 
Toid.    In  Beg  v.   West  Biding  Justices  (21  Q.  B. 
Div.  258),  where  a  licence  esdsting  on  the  1st  May 
1869  for  the  sale  of  beer  to  be  consumed  on  the 
premises  was  forfeited    by  a  conviction    under 
sect.  15  of  the  Licensing  Act  1872,  for  permitting 
the  premises  to  be  used  as  a  brothel,  it  was  held 
that  the  licence  was  no  longer  "  in  force  '*  within 
sect.  19  of  the  Wine  and  Beerhouse  Act  1869,  and 
that  the  licensing  justices  in  special  sessions  had 
a  general  discretion  to  refuse  the  application  of 
the  owner  for  a  ^rant  of  the  licence,  and  that 
they  were  not  limited  to  the  four  grounds.    So  in 
Traywyr  v.  Jones  (69  L.  T.  Rep.  862 ;  (1894)  1 
Q.  Id.  83),  where  thn  beerhouse  was   about  to  be 
pulled  down  for  a  public  purpose,  and  the  holder 
of  the  licence  applied  to  the  special  sessions  for  the 
grant  of  a  corresponding  licence  to  sell  beer  at 
another  house,  it  was  held  that  the  justices  were 
not  limited  to  the  four  grounds,  but  had  a  general 
discretion  to  refuse  the  application.     In  Freer  v. 
Murray  (71  L.  T.  Rep.  444 ;  (1894)  A.  0.  576),  it 
was  held  by  the    House  of  Lords,  affirming  the 
decision  of  the  Court  of  Appeal,  that  where  a 
beer  licence  which   had  been  held  continuously 
since  1869  had  expired,  the  tenant's  application 
for  a  renewal  Having  been  refused,  and  where  a 
new  tenant   subsequently  applied  under  seot.  14 
of  9  G^.  4,  c.  61,  to  the  special  sessions  for  a 
transfer  of  the    licence,   under  sect.  19  of  the 
Act  of  1869  the  justices  were  not  limi'^ed  to 
the  four  grounds  of  refusal,  but  had  a  general 
discn^tion.      In  the  two  cases  of  Ex  parte  Flinyi 
and  Sons  (81  L.  T.  Rep.  27.  221 ;  (1899)  2  Q.  B. 
154,  607),  the  j notices  did  not  appear,  so   that 
the   question   was    not  argued    from   the   point 
of   view  of   the  justices,   and   the  caee  of   Reg, 
▼.  West  Biding  Justices  {ubi  sup.)  was  not  cited  to 
the  court.    There  is  also  the  distinction  between 
the  second  of  those  two  cases  and  the  present  case 
that  in  that  case  the  application  was  to  a  magis- 
trate   for    a  temporary  authority,    whereas,    in 
this  case  the  application  wad  one  to  the  special 


sessions  for  a  grant  of  the  licence.  Further, 
the  decision  in  Ex  parte  Flinn  and  Sons  {No.  2) 
[uhi  sup,)  was  inconsistent  with  the  decision  in 
Beg.  V.  West  Biding  Justices  {ubi  sup.),  and 
the  latter  case  ought  now  to  be  followed. 
Sect.  15  no  doubt  gives  the  owner  the  right  to 
apply,  but  it  leaves  the  discretion  of  the  justices 
unfettered. 

Foots,  K.O.  {Bruce  WiUiamson  with  him)  for 
the  respondents.— -The   decision   of  quarter  ses- 
sions was  right.  Ex  parte  Flinn  and  aons  (No,  2) 
(81  L.  T.  Rep.  221 ;  (1899)  2  Q.  B.  607),  is  a  clear 
authority  in  favour  of  the  respondents  and  ought 
to  be  followed.    The  cases  of  Ueg.  v.  West  Biding 
Justices  {ubi  sup.)  and  Freer  v.  Murray  {ubi  sup.) 
are    distinguishable.    In    Beg.  v.    West    Biding 
Justices  (tt&t  sup,)   the    licence- holder  was   con- 
victed under  sect.  15  of  the  Licensing  Act  1872 
for    permitting    his  premises    to  be  used  as  a 
brothel,  and  by  that  section  itself  if  the  licensed 
person  is  convicted  of  that  offence,  he  *' shall 
forfeit  his  licence";  so  that  the  licence  in  that 
case  was  absolutely  forfeited  and  had  expired, 
and  the  forfeiture  of  the  licence  upon  that  con- 
viction destroyed  the  privilege  and  reduced  the 
premises  to  the  condition  of  unlicensed  premises. 
That  case  is  distinguishable  in  this,  that  the 
conviction  was  not  for  one  of  the  four  offences 
specified  in  sect.  15  of  the  Act  of  1874,  but  was 
under  a  different  section  altogether,  which  did 
not  give    the  owner    a  special  right  to  apply, 
as  the  section  applicable  in  the  present  case  does. 
So  in  Freer  v.  Murray  {ubi  sup.)  the  licence  had 
expired,  and,  as  stated  by  Lord  Herscheil,  L.G., 
it  was  not  in  a  state  of  suspended  animation,  but 
was  dead,  and  all  that  could  be  granted  was  a 
new  licence,  not  one  technically  so  called,  but  a 
transfer  within  the  language  of  the  Licensing 
Acts,  nevertheless  not  a  licence  which  revived 
the  old  licence.      In   that  case,   therofore,   the 
licence  had  expired  when  application  was  made  to 
the  speoial  sessions,  and  as  the  licence  had  not 
continued  in  existence  down  to  the  date  of  the 
application,  it  was  held  that  the  statutory  limita- 
tion imposed  upon  the  discretion  of  the  justices 
by  sect.  19  of  the  Act  of  1869  had  no  application 
as  the  licence  was  not  *'  in  force,"  and  that  there- 
fore the  special  sessions  were  not  limited  to  the 
four  grounds,  but  had  a  general  jurisdiction.    In 
the  present  case  the  respondents  applied  to  the 
special  sessions  under  sect.  15  of  the  Act  of  1874 
for  the  grant  of  a  licence.    The  section  itself 
gave  the  owner  the  right  to  apply,  so  that  the 
principle  of  Beg.   v.  West  Biding  Justices  {ubi 
sup.)  and  Freer  v.  Murray  {ubi  sup.)  does  not  apply 
to  this  case.     The  case  of  Ex  parte  Flinn  and  Sons 
{No.  2)  {ubi  sup.)  covers  this  case.    The  cases  are 
identical,  with  this  slight  distinction,  which  does 
not  affeitt  the  principle — namely,  that  in  Ex  parte 
Flinn  and  Sons  {No.  2)  {ubi  sup  )  the  application 
was  to  a  magistrate  for  authority  to  carry  on  the 
business  until  the  next  special  sessions,  whereas 
in  the  present  case  the  application  was  to   the 
special  n^o-ions  for  the  grant  of  the  licence,  the 
applicatioQ  which  was   made  to  the   magintrate 
having  been  withdrawn   as  the   special   SHHbions 
werA  80  near  at  hand.     [Lord  Alverstons,  C.J. 
— Wh  are  inclined   to   think   that  your  conten- 
tion is  right,  that  Beg.  v.   West  Riding  Justices 
{ubi  sup.)  and  Freer  v.  Murray  {ubi  sup.)  are  not 
authorities  ngalnst  you,  and  that  Ex  parte  Flinn 
and  Sons  {No.  2)  {ubi  sup.)  is  an  authority  in  jour 
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favoar,  and  we  are  also  inclined  to  think  that  the 
speoial  sessions  had  power  to  deal  with  the  appli- 
cation, although  no  authority  had  been  obtained 
from  a  magistrate  in  the  meantime  to  carry  on  the 
business.]    [He  did  not  further  argpie.] 

Macmorrant  K.G.  in  reply. 

Lord  Alybbstonb,  O.J. — As  this  case  has  not 
been  fully  argued  on  the  part  of  the  respondents, 
and  as  I  think  that  we  are  bound  by  the  case  of 
Ex  parte  Flvnn  and  Sons  [No»  2)  {uhi  swp.),  and 
that  the  principle  of  that  case  is  an  authority  in 
favour  of  the  respondents,  I  do  not  propose  to 
discuss  the  matter  at  any  length.  I  only  wish  to 
make  some  observations  to  indicate  why  I  think 
we  are  bound  by  that  case  of  Ex  parte  Flinn  and 
Sons  (No,  2)  (ubi  stip.).  The  present  case  illus- 
trates the  difficulty  the  courts  have  in  construing 
and  applying  the  licensing  laws.  On  the  other  hand, 
one  must  not  forget  that  this  is  a  very  thorny 
subject,  and  an  extremely  difficult  one  for  the 
Legislature  to  deal  with,  and  therefore  while  we 
have  to  discharge  our  duty  in  construing  them 
we  cannot,  and  ought  not.  to  blame  anybody  for 
the  way  in  which  these  Acts  are  drawn.  In  my 
opinion  it  is  quite  plain  that  from  one  point  of 
view  the  argument  of  counsel  for  the  appellant 

i'ustices  may  be  said  to  go  a  little  too  far,  because 
'.  think  he  does  not  give  sufficient  effect  to  the 
oonsequencee  of  allowing  a  person  to  apply  after 
a  conviction.  It  is  quite  plain  that  if  the  convic- 
tion has  forfeited  the  licence  there  must  in  that 
case  be  a  break,  and  therefore  it  would  seem  to 
me  that  the  section  —  sect.  15 — contemplates, 
under  some  circumstances,  a  state  of  things  in 
which  the  principle  of  the  case  of  Beg,  v.  West 
Riding  Justices  {uM  sup,)  could  not  apply, 
because  there  must  be  a  suspension  of  the 
licence  in  cases  in  which  the  licence  has  been 
absolutely  forfeited.  But  in  this  case  counsel 
for  the  appellants  says  with  rogard  to  that  that 
the  section  gives  the  right  to  apply,  but 
leaves  unfettered  the  discretion  of  the  court — 
whether  the  magistrate  or  the  special  sessions — 
to  whom  the  application  is  made,  as  to  the 
ffrounds  upon  which  they  will  refuse  or  continue 
the  ^rant  of  the  licence.  On  the  other  hand,  it 
is  said  that  the  effect  of  allowing  the  owner  to 
apply  in  such  a  case  in  respect  of  an  old  beerhouse 
is  to  give  him  the  privileges  which  the  person 
applying  for  a  transfer  under  sect.  19  of  the  Wine 
and  Beerhouse  Act  of  1869  would  have  through 
the  tribunal  being  limited  to  the  four  grounds 
specified  in  sect.  S  of  that  Act.  That  being  the 
question  to  be  dealt  with,  I  think  we  could  not 
accede  to  the  argument  of  counsel  for  the  appel- 
lants without  overruling,  at  any  rate,  the  principle, 
and  as  I  think  myself  the  authority,  of  the  case  of 
Ex  varte  Flinn  and  Sons  (No.  2)  (ubi  sup.).  It  may 
be  lor  the  reasons  that  have  been  mentioned  by 
my  brother  Kennedy  amongst  others  that  the 
case  of  Beg.  v.  West  Biding  Justices  (ubi  sup.) 
can  be  distinguished  as  dealing  with  a  different 
section ;  but  I  must  say  that  in  any  case,  in  my 
opinion.  Ex  parte  Flinn  and  Smis  (No.  2)  (ubi 
sup.)  is  so  much  an  authority  that  we  really 
could  not  deal  with  the  present  case  contrary  to 
the  principle  of  that  case  without  practically 
overruling  it,  an/1  of  course  we  do  not  do  that  in 
a  case  where  there  is  an  appeal.  I  prefer  to  say 
that  I  think  we  are  bound  by  the  principle  of 
the  decision  in  Ex  parte  Flinn  and  Sons  (No.  2) 


(ubi  sup,),  and  therefore  we  must  affirm  the- 
decision  of  the  quarter  sessions.  It  is  a  case, 
as  it  seems  to  me,  of  sufficient  importance  to  be, 
and  obviously  ought  to  be,  further  discussed^ 
and  if  there  is  to  to  an  appeal  in  this  case  this  is 
the  ground  upon  which  we  put  our  decision,  that 
wd  are  bound  by  the  decision  in  that  case  and 
that  we  do  not  overrule  the  decision  of  a  court  of 
co-ordinate  jurisdiction.  I  should  like  to  say 
that  H  this  case  goes  further,  I  think  the  first 
case  of  Ex  parte  Fliwn  and  Sons  (81  L.  T.  Bep. 
27 ;  (1899)  2  Q.  B.  154),  which  has  some  little 
bearing  on  this  question,  may  require  to  be 
further  considered  as  to  whether  these  words 
**  for  the  first  time  *'  do  cover  the  whole  section 
or  the  first  part  of  the  section  only. 

Wills,  J. — I  am  entirely  of  the  same  opinion. 
I  think  in  respect  to  the  case  of  Ex  parte  Flinn 
and  Sons  (No,  2)  (uhi  sup.)  twe  are  bound  by  it^ 
and  that  it  is  so  exactly  in  point  in  all  its  circum- 
stances that  it  really  must  be  followed  in  the 
present  case.  The  only  distinction  between  that 
case  of  Ex  parte  Flinn  and  Sons  (No.  2)  (ubi 
sup.)  and  this  case,  that  I  can  see,  is  that  in  that 
case  the  application  was  an  application  in  the 
first  instance  to  a  court  of  summary  juriadiotioiw 
whereas  this  is  an  application  to  the  special 
sessions.  I  cannot  for  myself  think  that  the  Act 
of  Parliament  meant  to  make  any  distinction 
whatever  between  the  riehts  of  the  parties  on 
those  two  occasions,  and  therefore  it  seems  to  me 
that  Ex  parte  Flinn  and  Sons  (No.  2)  (ubi  sup.)  is 
really  exactly  in  point,  and  must  be  followed. 
I  must  say,  speaking  for  myself,  that  the  case 
of  Ex  poLrte  Flinn  avid  Sons  (No.  2)  (ubi  sup.)  is^ 
very  difficult  to  reconcile  with  the  case  of  Beg.  v. 
West  Biding  Justices  (ubi  sup,),  I  have  appre- 
ciated what  counsel  for  the  respondents  has  said 
about  it,  but,  after  all  is  said,  it  seems  to  me  that 
in  the  one  case  the  court  held  that,  under  circum- 
stances which  are  very  closely  analogous  to  the 
circumstances  in  the  present  case,  the  expression 
"  in  force  *'  in  sect.  19  of  the  Wine  and  Beerhouse 
Act  1869  was  not  satisfied,  and  that  in  Ex  parts 
Flinn  and  Sons  (No.  2)  (ubi  sup.)  they  held  that 
it  was  satisfied.  It  seems  to  me,  therefore, 
extremely  difficult  to  reconcile  those  two  decisions. 
I  merely  say  that,  after  having  spent  a  couple  of 
hours  in  going  through  these  sections  besides 
listening  to  the  arguments  in  this  case,  it  seems 
to  me  to  be  a  matter  of  extreme  difficulty  and 
perplexity,  and  I  am  glad  to  take  refuge  m  the 
fact  that  I  am  bound  by  the  case  of  Ex  parte 
Flinn  and  Sons  (No.  2)  (ubi  sup,). 

Kennbdy,  J. — I  am  of  the  same  opinion,  and  I 
in  no  way  differ  from  anything  that  my  Lord  has 
said.  But  after  what  has  been  said  by  the  other 
members  of  the  court,  I  think  it  right  to  point 
out  that,  while  saying  that  we  are  bound  by  the 
case  of  Ex  parte  Flinn  and  Sons  (No.  2)  (uhi  sup.f^ 
1  see  no  reason  to  intimate  that  I  feel  anjp 
reason  to  dissent  from  it.  Although  there  may 
be  no  difference  between  that  case  and  the 
present  case  —  and  I  do  not  think  that  in 
substance  there  is  any  differenof*, — ^it  seems  to  me 
that  this  is  merely  carrying  out  what  the  Act  of 
Parliament,  to  my  mind,  authorised  when  these 
Acts  are  read  together — namely,  that  in  a  case  of 
this  kind  up  to  the  time  of  the  next  special  sessions 
the  licence  may  be  treated  as  alive,  and  there  is 
a  power  given  by  the  section  to  allow  the  owner 
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to  carry  on  the  bnaineas  in  the  meantime,  and  it 
was  upon  an  applioation  of  that  kind  by  the  owner 
in  the  case  of  Ex  parte  Flinn  and  Sons  {No.  2) 
(«6t  9up.),  that  the  matter  arose.  I  think  there  is 
no  essential  difference  between  the  application  in 
that  case  and  the  application  in  this  case.  The 
question  which  there  arose  was  a  question  which  to 
my  mind  was  rather  more  difficDit.,  if  I  may  say  so, 
than  the  question  which  arises  in  this  case.  The 
time  for  applying  in  a  case  of  this  kind  appears 
to  me  to  be  at  the  special  sessionf^,  at  which  the 
application  in  this  case  was  made  and  refused, 
tnat  decision  being  reversed  by  the  Court  of 
Quarter  Sessions.  In  the  case  oi  Ex  parte  Flinn 
and  Bone  I  No.  2)  {ubi  eup,),  it  seems  to  me  that  a 
more  difficult  question  arose,  because  the  appli- 
cation there  was  an  application  to  the  magistrate 
in  the  meantime  by  the  owner  to  carry  on  the 
business.  Whether  that  is  granted  or  refused 
there  is  a  licence  to  be  dealt  with,  and  on  the 
principle  of  Ex  narte  Flinn  and  SoTie  {No,  2)  {uhi 
awp.)f  to  be  dealt  with  as  the  Oourt  of  Quarter 
Sessions  have  held  in  the  dedsion  which  we  have 
now  affirmed. 

Appeal  dismissed.     Order  of  quarter  sessions 
to  sto/nd.    Iteave  to  appeal. 

Solicitor  for  the  appellants,  E,  W,  Beal, 
Solicitors  for  the  respondents,  Maitlands^  Peck- 
hum^  and  Co. 


Dec,  21, 1903,  a/nd  Feb,  1, 1904. 

(Before  Lord  Alybbstonb,  0.  J.,  Lawbancb  and 

Ejbnnbdt,  JJ.) 

SiTBBBT    OOMMBBCIAL    DOGK  GOMPANT  (apps.) 

V.  Matob,  &c.,  of  Bbbmokdsbt  (reaps.),  (a) 

Local  government  —  Private  Act  —  Inconsistency 
vfith  public  Act — Metropolis  Management  Act 
1856  (18  &  19  Vict,  c,  120),  s,  76— fiftttrey  Com- 
mercial  Dock  Act  1894. 

By  a  private  Act  of  1894  the  appellants  were 
specially  authorised  to  do  certain  works  and  to 
ffiafce  and  maintain  in  connection  toith  the 
works  so  atUhorised  {inter  alia)  aU  necessary 
and  proper  buildings  and  other  works  on  any 
lands  within  the  limits  of  deviation. 

The  erection  of  a  certain  building  on  lands  within 
the  limits  of  deviation  was  rendered  necessary 
by  works  so  authorised. 

Held,  that  the  interference  and  control  involved 
in  sect,  76  of  the  Metropolis  Management  Act 
1855  was  inconsistent  with  the  powers  conferred 
by  the  private  Act,  and  so  the  appellants  were 
not  bound  to  serve  on  the  respondents  a  notice 
under  that  section  in  respect  of  such  building. 

Case  stated  on  a  complaint  charging  the  appel- 
lants with  unlawfully  and  without. having  given 
seven  days*  notice  in  writing  to  the  respondents, 
b^^inning  to  lay  or  dig  out  the  foundation  of  a 
new  buildiog,  contrary  to  sect.  76  of  the  Metro- 
polis Management  Act  1859. 

The  appellants  are  a  company  constituted  and 
incorporated  under  the  Surrey  Commercial  Dock 
Act  1864  for  the  purpose  of  carrying  on  the 
undertaking  defined  iu  sect.  15  of  such  Act,  and 
for  executing  the  works  authorised  by  such 
Act,  and  for  maintaining  such  undertaking  and 
works. 

(•)  Baportad  by  W.  dig  fi.  Hbbbbht.  Esq.,  BuriBtor-ftt-Law. 


The  docks,  basins,  lands,  buildings,  and  other 
premises,  conveniences,  and  works  defined  in 
sect.  15,  and  authorised  by  sect.  53  of  the  Surrey 
Commercial  Dock  Act  1864,  are  surrounded  by 
and  contained  within  dock  fences  and  gates 
within  which  the  appellants  have  and  exercise  all 
the  powers  conferred  upon  them  by  the  Surrey 
Commercial  Dock  Act  1894  and  the  Acts  incor- 
porated with  such  respective  Acts  or  amending 
the  same. 

Portions  of  the  appellants'  premises,  upon 
which  warehouses,  workshops,  and  other  buildings 
are  erected,  are  entirely  surrounded  by  water, 
and  none  of  the  portions  so  surrounded  can  be 
drained  by  gravitation  into  any  sewer  of  the 
resptmdents  outside  the  appellants*  premises.  It 
would,  however,  be  possiDle  to  drain  them  b^ 
syphons  under  the  locks,  but  this  would  necessi- 
tate pumping,  and  be  very  expensive. 

The  respondents  are  under  and  by  virtue  of 
the  London  Government  Act  1899  the  successors 
of  the  vestry  of  the  parish  of  Rotherhithe, 
which  parish  now  forms  part  of  the  borough  of 
Bermondsey,  where  the  appellants'  premises  are 
situate,  and  are  the  local  authority  for  the  pur- 
poses of  sect.  76  of  the  Metropolis  Management 
Act  1855,  and  sects.  37  and  38  of  the  Public 
Health  (London)  Act  1891  within  the  appel- 
lants' premises  under  certain  orders  hereinafter 
referreid  to. 

By  the  Surrey  Commercial  Dock  Act  1894  the 
appellants  were  empowei*ed  to  make  and  maintain 
the  works  described  in  sect.  4  of  such  Act,  which 
works  include  {e)  a  new  road  (No.  1)  "  and  sewer 
commencing  in  Swing  Bridge-road  and  termina- 
ting in  Rotherhithe  Lower-road,  and  the  raising 
and  alteration  of  the  levels  of  the  Swing  Bridse- 
road  between  the  western  end  of  the  swing  bri&e 
and  the  commencement  of  such  new  road  (No.  1) 
and  sewer." 

In  connection  with  the  works  specially  autho- 
rised by  the  section  or  any  of  them,  the  appellants 
were  empowered  by  the  section  to  make  and 
maintain  {inler  alia)  all  necessary  and  proper 
embankments,  approaches,  roads,  buildings, 
yards,  and  other  works  and  conveniences,  and  to 
alter,  break  up,  stop  up,  and  divert  any  pipes, 
wires,  tubes,  sewers,  drains,  and  other  works  on  or 
under  any  lands  within  the  limits  of  deviation 
shown  on  the  deposited  plans  which  might  be 
acquired  by  or  belong  to  them. 

Pursuant  to  the  powers  conferred  on  them  by 
sect.  4  of  the  Surrey  Commercial  Dock  Act  1894» 
the  appellants  made  the  works  mentioned  in  sub- 
par,  {e)  of  such  section,  and  raised  the  level  of  the 
Swing  Bridge-road.  The  raising  of  the  level  of 
the  Swing  Bridge-road  has  rendered  it  necessary 
for  t^e  appellants  to  construct  an  inclined  approach 
for  wheeled  vehicles  from  such  road  to  a  yard 
belonging  to  the  appellants,  called  Tinland  Yard, 
on  the  south  side  of  the  Swing  Bridge- road.  Such 
inclined  approach  will,  when  completed,  occupy 
the  site  of  certain  buildings  in  the  yard.  The 
buildings  consist  of  an  engineer's  office  and  work- 
shop for  fitters  and  blacksmiths,  and  in  order  tc 
construct  the  approach,  it  is  necessary  that  the 
appellants  shall  demolish  the  buildings  and  erect 
other  buildings  instead  thereof  in  the  yard.  The 
appellants  have  demolished  the  engineer's  office, 
and  are  about  to  demolish  the  workshop  for 
fitters  and  blacksmiths.  They  have  constructed 
a  temporary  approach  from  and  to  the  Swing 
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Bridge-road  to  and  from  the  yard,  and  have  erected 
a  new  workshop  in  the  yard,  which  ie  to  be  ased 
in  connection  therewith  for  the  purposes  of  the 
appellants'  undertaking  instead  of  the  fitters  and 
blacksmiths'  shop. 

The  appellants  did  not  give  to  the  respondents 
any  notice  of  ther  intention  to  lay  or  dig  out  the 
foundation  of  the  new  buildings,  but  prior  to  erect- 
ing the  same  the  appellants  deposited  with  the  Port 
of  London  sauitdry  authority  detailed  plans  and 
specifications  thereof.  Such  plans  and  specifica- 
tions were  duly  appoved  by  the  port  sanitary 
authority,  and  the  new  building  was  erected  in 
conformity  therewith. 

Certain  of  the  powers  of  a  local  authority  under 
the  Public  Health  (London)  Act  1891  and  the 
Public  Heath  (Amendment)  Act  1890  have  been 
conferred  upon  the  Port  of  London  Sanitary 
Authority  by  orders  of  the  Local  Government 
Board  under  sect.  112  of  the  Public  Health 
(London)  Act  1891,  but  not  {inter  alia)  sects.  37 
and  38.  The  port  sanitary  authority  claims  to  be 
the  local  authority  within  the  dock  walls  of  the 
appellants,  and  on  the  5th  Sept.  1896  the  medical 
officer  of  health  of  the  port  sanitary  authority 
wrote  to  the  appellants'  manager  a  letter,  of  which 
the  following  is  a  copy  : 

In  order  to  avoid  any  uncertainty  in  the  minds  of  yonr 
offioera  as  to  the  exact  position  of  the  port  sanitary 
anthority  with  reference  to  sanitary  matters,  I  have  to 
point  ont  that  the  port  sanitary  anthority  is  the  local 
authority  within  the  dock  walls.  Will  yon  kiadly  give 
instmctions  to  yonr  dock  officials  that  no  sanitary  works 
should  be  carried  ont  without  first  submitting  detailed 
plans  and  specifications  thereof  to  this  office  and  obtain- 
ing official  sanction  P  Sanitary  works  will  include  all 
works  in  connection  with  the  erection,  alteration,  and 
repair  of  water-closets  or  privies,  nrinals,  drains,  etc. 
Snob  an  instruction  will  save  the  dock  company  much 
trouble  and  expense. 

On  behalf  of  the  appellants  it  was  contended 
that  the  erection  of  the  new  building  was  ren- 
dered necessary  by  the  raising  and  alteration  of 
the  level  of  the  Swing  Bridge-road;  that  such 
erection  was  a  work  the  appellants  were  autho- 
rised by  sect.  4  of  the  Surrey  Commercial  Dock  Act 
1894  to  make ;  that  the  re8x>ondents  had  no  power 
to  control  them  in  the  exercise  of  their  powers 
under  that  section ;  and  that  the  appellants  were 
under  no  obligation  to  serve  notice  on  the  respon- 
dents of  their  intention  to  lay  or  dig  out  the 
foundations  of  the  new  building  under  sect.  76 
of  the  Metropolis  Management  Act  1855,  that 
section,  so  far  as  buildings  erected  pursuant  to 
their  special  Act  were  concerned,  having  been 
repealed  by  implication  by  the  special  Act. 

In  support  of  the  appellants  contention  the 
following  cases  were  cited  :  City  and  South 
London  Railway  Company  v.  London  County 
Council  (65  L.  T.  Rep.  362 ;  (1891)  2  Q.  B. 
513) ;  London  County  Council  v.  London  School 
Board  (1892)  2  Q.  B.  606). 

On  behalf  of  the  respondents  it  was  contended 
that  the  appellants  were  bound  to  givn  them 
notice  under  sect.  76  of  the  Metropolis  Mana^^e- 
ment  Act  1855,  which  section  provides  (inter  alia) 
that  before  beginning  to  lay  out  or  dig  the 
foundation  of  any  new  house  or  building  within 
any  parish  or  district  seven  days'  notice  in  writing 
flhall  be  given  to  the  vestry  by  the  person  in- 
tending to  build  such  house  or  building ;  that  there 
was  no  clause  in  the  Surrey  Commercial  Dock  Act 


1894  expressly  repealing  sect.  76  of  the  Metropolia 
Management  Act  1855 ;  that  the  powers  con- 
ferred by  the  Surrey  Commercial  Dock  Act  1894 
nor  any  other  Act  conferring  powers  upon  the 
dock  company  could  not  be  held  to  repeal  by 
implications  sect.  76  of  the  Metropolis  Manage- 
ment Act  1855  unless  it  could  be  shown  that  the 
two  Acts  were  inconsistent;  than  there  was  no 
inconsistency  in  the  appellants  having  power  to 
erect  buildings  and  giving  the  respondents  the 
notice  specified  in  sect.  76  of  the  Metropolis 
Management  Act  1855. 

The  following  cases  were  quoted  in  support  of 
the  respondents'  contention :  Whitechapel  Board 
of  Works  v.  Crow  (84  L.  T.  Rep.  595) ;  Uckfidd 
Rural  District  Council  v.  Crowborough  District 
Water  Company  (81  L.  T.  Rep.  539;  (1899)  2 
Q.  B.  644) ;  Grand  Junction  Waterworks  Company 
V.  Hampton  Urban  District  Council  (78  L.  T.  Kep. 
673 ;  (1898)  2  Ch.  361) ;  London  County  CouncU  v. 
Wandsworth  and  Futiiey  Gas  Company  (64  J.  P. 
500) ;  and  Charing  Cross  and  Strand  EUctrieity 
Supply  Corporation  v.  Woodthorpe  (88  L.  T.  R^. 
772). 

They  also  contended  that  the  contention  of  the 
port  sanitai^  authority  that  they  are  tbe  sole 
local  authority  with  le&rence  to  sanitary  matters 
was  not  true,  in  view  of  the  fact  that  the  parttcolar 
powers  conferred  upon  the  port  sanitary  authority 
by  the  orders  issued  by  the  Local  Government 
Board,  dated  the  29th  March  1892,  the  29th  Dec. 
1894,  and  the  30th  June  1898,  neither  specifically 
excluded  the  powers  of  the  respondents  arising 
under  the  Metropolis  Management  Act  1855  nor 
their  powers  as  a  sanitary  authority  arimnff 
under  the  Public  Health  (London)  Act  1891 
other  than  those  transferred  by  these  ordera 
Among  the  powers  not  so  transferred  are  the 
powers  under  sects.  37  and  38  of  the  Act  of  1891, 
and  it  was  urged  on  behalf  of  the  respondents 
that  unless  they  were  entitled  to  notice  under 
sect.  76  of  the  Metropolis  Management  Act  1855 
buildings  might  be  erected  without  the  knowledge, 
as  in  the  present  case,  and  so  without  any  oppor- 
tunity on  their  part  of  securing  in  their  con- 
struction compliance  with  the  provisions  of  the 
sections. 

The  magistrates  found  as  a  fact  that  the  new 
building  was  a  building  within  the  meaning  of 
sect.  76  of  the  Metropolis  Management  Act  1855, 
and  had  been  erected  by  the  appellants  upon  land 
belonging  to  them  witmn  the  limits  of  deviation 
shown  on  the  deposited  plans  referred  to  in 
sect.  4  of  the  Surrey  Commercial  Dock  Act  1894, 
and  that  the  erection  of  the  new  building  bad 
been  i*endered  necessary  by  the  raising  and 
alteration  of  the  levels  of  the  Swing  Bridge-road 
authorised  by  the  last*  mentioned  section. 

He  was,  however,  of  opinion  the  provisions 
of  sect.  76  of.  the  Meti*opolis  Management  Act 
1855  were  not  inconsistent  with  the  provisions  of 
sect.  4  of  the  Surrey  Commercial  Dock  Act  1894, 
and  he  therefore  held  that  the  provisions  of 
sect.  76  of  the  Act  of  1855  requiring  notice  to  he 
given  to  the  respondents  before  beginning  to  lay 
out  or  dig  out  the  foundations  of  any  buildings 
within  that  section  were  not  repealed  with  regard 
to  buildings  erected  by  the  appellants  pursuant 
to  sect.  4  of  the  Act  of  1894,  and  that  the  appel- 
lants had  been  guilty  of  the  offence  alleged  in  the 
summons,  and  he  accordingly  convicted  the 
appellants. 


MAGISTRATES'    CASES. 


439 


K.B.  Div.]     Surrey  Oommbrcial  Dock  Oo.  v.  Mayor,  Ac.,  of  Bbrmondsby.    [K.B.  Div. 


By  the  Metropolis  Management  Act  1855  (18  & 
19  Vict.  c.  120),  8.  76 : 

Before  beginning  to  dig  or  laj  out  the  fonndation  of 
any  new  house  or  bnilding  within  any  aaoh  parish  or 
district  or  to  rebaild  any  Lonse  or  building  therein,  and 
also  before  making  any  drain  for  the  purpose  uf  draiuiug 
direotly  or  indirectly  into  any  sewer  under  the  jurisdio- 
tion  of  the  yestry  or  board  of  or  for  any  snob  parish  or 
diatriot,  seyen  days*  notioe  in  writing  shall  be  giren  to  the 
reetry  or  board  by  any  person  intending  to  build  or  rebuild 
•noh  house  or  building  or  to  make  such  drain,  and  eyery 
■ooh  foundation  shall  be  laid  at  such  level  as  will  permit 
the  drainagA  of  nnoh  house  or  building  in  compiianoe 
with  this  Act  au<1  a«i  the  vodtry  or  board  Mhali  order, 
and  every  such  drain  shall  be  made  in  suoh  direotiin, 
maimer,  and  form  and  of  such  materials  and  workman- 
ship and  with  auch  branches  thereto  and  other  coDueoted 
works  and  apparatus  and  water  supply  as  heruiobefore- 
mentioned  and  as  the  vestry  or  board  shall  order,  and 
the  making  of  every  such  drain  shall  be  under  the  survey 
and  control  of  the  vestry  or  board ;  and  the  vestry  or 
district  board  shall  make  their  order  in  relation  to  the 
matters  aforesaid,  and  cause  the  same  to  be  notified  to 
the  person  from  whom  suoh  notioe  was  received  within 
seven  days  after  the  receipt  of  suoh  notice,  and  in 
default  of  suoh  notice  or  if  suoh  house,  building,  or  drain 
or  branohes  thereto  or  other  connected  works  and 
apparatus  and  water  supply  be  began,  erected,  made,  or 
provided  in  any  respect  contrary  to  any  order  of  the 
Tsstzy  or  board  made  and  notified  as  aforesaid  or  the 
provisions  of  this  Act,  it  shall  be  lawful  for  the  vestry 
or  board  to  cause  such  house  or  building  to  be  demo- 
lished or  altered,  and  to  cause  suoh  drain  or  branches 
thereto  and  other  connected  works  and  apparatus  and 
water  supply  to  be  relaid,  amended,  or  remade  or  in  any 
event  of  omission  added  as  the  oase  may  require, 
and  to  recover  the  expenses  thereof  from  the  owner 
thereof  in  the  manner  hereinafter  provided. 

Macmorran,  K.O.  (B,  Cunningham  Olen  with 
him)  for  the  appeUants. — The  Sorrey  Commercial 
Dock  Act  lo94  authorises  the  appellants  to 
execute  these  works,  and  pro  tantOf  so  far  as  the 
appellants  are  concerned,  sect.  76  of  the  Metro- 
pous  Management  Act  1855  is  repealed,  and  does 
not  apply.  Here  the  special  Act  and  the  Metro- 
polis Management  Act  cannot  be  read  together 
80  as  to  harmonise,  and  so  the  later  special  Act 
impliedly  repeats  the  former  general  Act : 

City  and  South  London  Railway  v.  London  Cottnty 
Counca,  65  L.  T.  Bep.  382 ;  (1891)  2  Q.  B.  513 ; 

London  County  Council  v.  London  School  Board 
(1892)  2  Q.  B.  606. 

When  the  powers  of  the  special  Act  are  looked  at 
they  are  inconsistent  with  the  rights  of  the 
respondents  under  sect.  76  of  the  Metropolis 
Management  Act  1855,  and  so  the  Surrey  Com- 
mercial Dock  Act  1894  governs  this  case.  The 
case  of  Charing  Cros8  and  Strand  Electricity 
Supply  Corporation  v.  Woodthorpe  [ante,  p.  171 ; 
88  li.  T.  Kep.  772)  does  not  apply,  as  the 
magistrate  seems  to  have  thought,  for  there  the 
different  authorities  might  have  interfered  so  far 
as  their  departments  were  concerned,  but  here, 
even  although  notice  was  served  on  the  respon- 
dents, they  could  do  nothing. 

AvorVj  K.C.  {H.  C.  Biron  with  him)  for  the 
respondents. — ^There  is  no  inconsistency  between 
the  special  and  the  general  Acts  here,  for  the 
former  only  gives  a  general  authority  to  build, 
and  does  not  say  how  the  buildings  are  to  be 
erected.  That  is  provided  for  by  the  general 
Act.  In  that  respect  the  present  case  is 
different  from  City  and  South  London  Bailway 


V.  London  County  Council  (sup,)  and  London 
County  Council  v.  London  School  Board  (sup.). 
There  are  no  provisions  as  to  drainage  in  the 
special  Act.  Charing  Cross  and  Strand  Eleo^ 
tricity  Supply  Ciyrporation  v.  Woodthorpe  (8t*p.) 
appli«s. 

Feb,  1.  —  Lord    Alybbstone,   C.J.   read   the 
following  judgment    of    the   court : — This  is  a 
special  case  stated  by   Mr.   Paul  Taylor,  one  of 
the  metropolitan  magistrates,  and  raines  a  point 
of  some  importance  under  sect.  76  of  the  l^^tro- 
polis  Management  Act  1855.    The  appellants  are 
the  Surrey  Commercial  Dock  Company  and  the 
respondents  tb«  corporation  of  Bermondsey,  the 
successors  of    the  vestrv  of  Rotherhithe.    The 
area  of  the  appellants'  aocks  is  within  the  area 
of  the  borough.    The  appellants  are  a  company 
incorporated  under  the  Commercial   Dock  Act 
1864,  for  the  purpose  of  carrying  on  the  under- 
taking mentionea  in  sect.  15  of  that  Act.    The 
statute  of  1864  does  not  appear  to  contain  any 
clause    dealing   specially    with    the     Metropolis 
Management  Act,  unless  it   be  sect.  125,  upon 
which  no  reliance  was  placed  by  the  re^pondtints. 
In  the  year  1894  the  appellants  obtained  statutory 
powers  to  make  certain  alterations  in  their  dock 
premises,  all  of  which  were  situated  within  the 
area  of  their  undertaking  under  the  Act  of  1864, 
and  by  sect.  4  of  the  Act  of  1894  the  company 
were  authorised  to  make  and  maintain,  among  other 
works,  "  a  new  road  (No.  1)  and  sewer  commencing 
in  Swing  Bridge-road  and  terminating  in  Rother- 
hithe Lower-road,  and  the  raising  and  alteration 
of  the  levels  of  the  Swing  Bridee-road  between 
the  western   end  of  the  swing  bridge  and  the 
commencement  of  such  new    road  (No.  1)  and 
sewer."    This    section,  in  enumerating  the  ]^ar- 
ticular  works,  gave  the  company  power,  subject 
to  the  provisions  of  the  Act,  to  make  and  main- 
tain all   necessary  and    proper  sewers,  drains, 
culverts,  buildings,  yards,  and  other  works,  and 
to  alter,  break  up,  stop  up  and  divert  any  pipes, 
sewers,  drains,  and  other  works  on  or  under  any 
lands  within  the  limits  of  deviation.    The  appel- 
lant company  subsequently  raised  the  level  of  the 
Swing  Brid^-road,  as  they  were  empowered  to 
do  under  this  section,  and  constructed  the  new 
bridge,  and  this  alteration  involved  the  occupa- 
tion of  the  site  of  certain  buildings  in  the  yard, 
among  others  a  workshop  for  fitters.      In  con- 
sequence the    appellants  demolished  the  work- 
shop for  fitters,   and  erected  a    new  workshop 
upon  another  site  within  the  ambit  of  their  dock 
premises  such  site  as  the  plans  attached  to  the 
case  show,  being  wholly  surrounded  by  docks.    It 
was  contended  on  behalf  of  the  respondents  that, 
prior  to  the  commencement  of  digging  out  the 
foundation  of  the  new  workshop  it  was  incum- 
bent upon  the  appellants  to  give  notice  to  the 
respondents  under  sect.  76  of  the  Metropolitan 
Local  Management  Act  1855,  and  that  the  founda- 
tions must  be  laid  at  such  a  level  as  would  permit 
the  drainage  of  the  workshop  in  accordance  with 
the    Act  and  as  the  respondent  board  should 
order,  and  that  any   drain  from  the  workshop 
must  be  constructed  in  accordance  with  the  direc- 
tions of  the  veetry  under  that  section.     It  was 
contended  on  behalf  of  the  appellants  that,  having 
regard  to  the  statutory  powers  already  referred  to, 
it  ^as  not  incumbent  upon  the  appellant  company 
to  give  notice  under  sect.  76,  but  the  power  and 
responsibility  of  deciding  as  to  any  drains  within 
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the  statatory  area  was  vested  in  the  appellant 
oompanj,  and  that  the  respondents  had  no  juris- 
diction, at  any  rate  as  far  as  sect.  76  was  con- 
cerned, in  that  area.  Beyond  the  sections  to 
which  we  have  already  referred,  no  direct  assist- 
ance can  be  gathered  from  any  other  sections,  bat 
it  is  not  unimportant  to  observe  that  sect.  19  does 
require  notice  to  be  given  to  the  respondents 
where  any  work  to  be  done  by  virtue  of  the  Act 
of  1894  may  pass  over,  under,  or  by  the  side  of  or 
interfere  with  any  sewer  under  their  control,  and 
sect.  27  imposed  restrictions  with  regard  to  the 
building  line  upon  buildings  erected  upon  land 
purchased  b^  tiie  company,  and  sub- sect.  8  of 
sect.  29  subjected  any  buildings  erected  or  pro- 
vided by  them  to  the  provisions  of  the  Metro- 
politan Building  Act  1855  and  the  Metropolitan 
Mana^ment  Act  1855.  The  learned  magistrate 
decided  that  the  new  workshop  was  a  building 
within  the  meaning;  of  sect.  76,  that  it  had  been 
erected  on  land  belonging  to  the  appellants  within 
the  limits  of  deviation  shown  in  the  deposited 
plans  referred  to  in  t-ect.  4  of  the  Act  of  1894,  but 
he  held  that  the  provisions  of  the  Act  of  1894 
were  not  inconsistent  with  sect.  76  of  the  Metro- 
politan Management  Act  1855,  and  that  therefore 
the  appellants  ought  to  have  given  notice.  The 
ouestion  appears  to  us  to  be  one  of  considerable 
difficulty.  In  favour  of  the  respondents  it  may 
be  urged  that  the  new  workshop  is  not  a  work 
specially  authorised  by  the  Act  of  1894,  but  is 
only  consequential  on  the  demolition  of  the  old 
workshop  in  consequence  of  the  alteration  of  the 
Bridge-road  necessirated  by  the  raising  of  the 
level  of  the  Swing  Bridge-r(Mkd ;  and  if  this  be  so, 
there  does  not  seem  to  be  any  reason  why  the 
provisions  of  a  general  Act  appucable  to  the  area 
in  which  the  proposed  building  is  intended  should 
not  apply.  Upon  tiie  other  hand,  it  may  be  urged 
that  the  control  of  the  respondents  in  the  matter 
of  foundations  is  inconsistent  with  the  power  and 
duty  of  the  dock  company's  property  to  maintain 
the  works  within  their  area,  and  that  the  statute 
clearly  contemplates  that  the  duty  of  providing 
the  necessary  works,  and  of  taking  the  proper 
pvecautions  for  their  construction  and  mainton- 
ajiCH,  should  rest  with  the  dock  company.  In  this 
view  it  would,  of  course,  be  inconsistent  with  this 
argument  that  the  Metropolitan  Board  should  be 
able  to  deal  with  the  question  of  the  depth  of 
foundations,  which  might  in  some  cases  affect  the 
stability  of  other  works  which  the  dock  company 
had  been  authorised  and  empowered  to  maintain. 
In  favour  of  the  appellants  the  judgment  in  the 
City  and  South  London  Railway  Company  v. 
London  County  Coimdl  (stfp.)  was  relied  upon, 
and  to  a  certain  extent  it  is  an  authority  in  tneir 
favour.  It  does  not.  however,  seem  to  conclude 
the  case  altogether.  That  was  a  case  in  which  the 
London  County  Council  complained  that  a  station 
erected  by  the  City  and  South  London  Railway 
Company  did  not  conform  with  the  general  building 
line.  The  Court  of  Queen's  Bench  and  the  Court  of 
Appeal  decided  that  the  company  were  not  bound 
by  the  provisions  of  the  Metropolis  Management 
Act  in  this  respect,  and  that  notwithstanding 
that  the  building  could  have  been  erected  within 
the  general  line  of  buildings  without  any  incon- 
venience, except  a  considerable  exercise  of 
expense.  In  that  case  the  Court  of  Appeal  heid 
that  if  the  buildings  which  the  railway  company 
were  ereoting  were  buildings  necessary  for  the 


statutory  purposes,  it  was  not  within  the  po^ 
of  the  county  council  to  dict>ite  how  in  particolar 
the  company  should  arrange  their  buildings,  and 
how  in  particular  they  should  construct  them. 
That  case  canuot  be  regarded  as  a  direct  aatho- 
rity  for  the  point  raised    in  the  present   caae. 
because,  as  we  have  already  pointed  out,  the  woi^ 
here    constructed  was    not    a    work    expressly 
authorised  as  in  the  City  and  South  London  casSy 
but  it  was  only  something  which  the  company 
found  it  necessary  to  do  in  consequence   of  a 
building  previously  existing  having  been  destroyed 
by  the  courts  specially  autnorised.   It  is,  however, 
found  by  the  learned  magistrate  in  the  case  that 
the  erection  of  the  new  building  had  been  ren- 
dered necessary  by  the  raising  and  alteration  of 
the  levels  of  the  swing  bridge  authorised  by  sect.  4 
of  the  Act  of  1894.    Upon  the  whole  we  are  of 
opinion  that  the  principle  ought  to  be  extended 
to  this  case.    It  seems  to  us  that  dealing  with  a 
statutory  undertaking  as  to  which  the  righte  and 
the  obligations  are  imposed  by  statute  apon  a 
particular  body,  express  enactment  or  a    clear 
implication  is  necessary  in  order  to  transfer  the 
responsibility  to  a  body  acting  under  a  general 
statute.     We  think  also  that  to  a  certain  extent 
the  reference    to    the    Metropolis  Management 
Acts    in  the  latter  sections  of    the  statute  to 
which  we  have  referred  confirm  this  view.     We, 
however,  decide  the  case  upon  the  broad   prin- 
ciple that  the  interference  and  control  involved 
in  sect.  76  of  the  Metropolis  Management  Act 
1855  is  inconsistent  with  the  powers  conferred 
upon  the  appellants  under  their  statutory  aatho- 
rity.      It    was    said    that    this  view    was    con- 
trary with  the  decision  of  this    court  in    the 
Chwring  Cross  and    Strand  Electricity  Supply 
Corporation  v.  Woodthorpe  (ubi  sup.) ;  but  wnen 
that   case  is  examined  this  will  not  be  found 
to    be  so.     In  that  case    a  question   arose  as 
to  notice  being  given  to   a  number  of  publie 
authorities,  and  it  was  alleged  that  because  the 
provisional  order  confirmed  by  Act  of  Parliament 
gave  the  Board  of  Trade  and   the  Postmaster- 
General  certain  rights  of  control  over  the  charac- 
ter of  the  structures  that  excluded  the  necessity 
of  complying  with  the  provisions  of  the  London 
Building  Act  1894.    The  court  decided  in  that 
case  that  the  protection  given  to  one  class  of  the 
public  by  the  control  of  those  two  authorities — 
namely,  the  Board  of  Trade  and  Postmaster- 
General — ought  not  to  deprive  the  public  of  the 
protection  given  to  them  by  the  London  Building 
Act  1894.    That  decision  obviously  in  no  way  con- 
flicts with  the  judgment  which  are  giving.     For 
the  above  reasons  we  aie  of  opinion  that   the 
appeal  should  be  allowed. 

Lawsanob  and  Kbnnebt,  J  J.  concurred. 

Solicitors :  W.  B,  Millar  and  Sons ;  Frederide 
ByaU. 
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PROBATE,  DIVOROB,  AND  ADMIRALTY 

DIVISION. 

DIVOBCE    BUSINESS. 

Tuetday,  Feb.  2,  1904. 

DITIBIONAL  COUBT. 

(Before  Sir  F.  Jbunb,  President,  and 
Babnbs,  J.). 

Williams  v.  Williams,  (a) 

Separation  —  Desertion  —  Condonation  —  Second 
Beparation  —  Summary  Jurisdiction  (Married 
Women)  Act  1895  (58  &  59  Vict  c.  39),  ss.  4,  7. 

Where  an  offence  has  been  committed  which  priin^ 
facie  entitles  a  married  wom^n  to  an  order  under 
sect  4  of  the  Summary  Jurisdiction  (Married 
W&men)  Act  1895,  and  the  offence  has  been 
condoned  by  the  toife,  the  effect  of  such  condona- 
tion depends  upon  the  common  law  and  not  upon 
any  section  of  that  Act. 

A  married  woman  issued  a  summons  against  her 
husband  cotnplaining  of  his  desertion.  The 
hearing  of  the  summons  was  adjourned  by  the 
justices  before  whom  it  came,  and  before  the 
resumed  hearing  the  wife  resumed  cohabitation 
vnth  her  httsband.  She  subsequently  left  him 
— this  also  before  the  resumed  hearing — and  the 
justices  at  the  hearing  granted  her  an  order  for 
separation  and  an  allowance  for  m^aintenance, 

Hela,  the  order  must  be  discharged  since  the  wife 
had  put  an  end  to  the  original  cause  of  com- 
plaint by  the  resumption  of  cohabitation,  and 
that  the  justices  had  nothing  to  adjudicate  upon 
at  the  date  of  the  adjourned  hearing  when  the 
order  was  made. 

Appbal  fronijastices. 

Appeal  by  William  Henry  Williams  from  an 
order,  dated  the  28tli  Oct.  1903,  made  by  the 
joatices  of  Salford,  under  which  he  was  adjad^ed 
to  have  been  guilty  of  desertion  of  his  wife,  and  in 
virtue  of  which  she  was  granted  a  separation  and 
maintenance  at  the  rate  of  10s.  per  week. 

The  parties  were  married  on  the  16th  May  1903 
and  the  husband  left  his  wife  on  the  3rd  Aug. 
The  wife  lodged  a  complaint  two  days  later^  and 
the  summoDB  came  on  for  hearing  on  the  14th 
Aug.  After  the  wife  had  given  her  evidence  the 
joatioes  suggested  that  there  should  be  an 
adjournment  with  a  view  to  the  reconciliation  of 
the  parties.  The  hearing  was  accordingly  ad- 
journed until  the  28th  Oct. 

On  the  29th  Aug.  cohabitation  was  resumed, 
and  Mr.  and  Mrs.  Williams  lived  as  husband  and 
wife  for  a  month,  when  fresh  differences  arose. 
They  remained,  however,  under  the  same  roof, 
and  when  the  date  of  the  adjourned  hearing 
arrived  the  wife  obtained  an  order  from  the 
justices,  unknown  to  her  husband,  by  represent- 
ing to  them  that  she  was  living  apart  from  her 
husband.  A  week  later  the  husband  applied  to 
the  justices  for  a  rescission  of  the  order  on  the 
ground  that  the  original  of!ence,  if  any,  had  been 
ocmdoned  by  the  resumption  of  cohabitation.  The 
justioes  refused,  however,  to  rescind  the  order. 

The  husband  appealed. 

Lushington  for  the  appellant. — ^There  was  no 
power  for  the  justices  to  make  the  order  after 
a  resumption  of  cohabitation.  The  cause  of  com- 
plaint, ike  original  alleged  desertion,  was  gone. 
It  was  expressfy  provided  by  sect.  7  of  the  Act 

(•)  Beportad  by  J.  A  Slatbe,  £aq.,  BftrriBter-awLaw. 
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that  any  order  made  under  the  Act  was  put  eai 
end  to  by  the  resumption  of  cohabitation.  Thei^ 
must  be  actual  desertion  at  the  date  when  the 
order  is  made.  In  a  matrimonial  suit  in  the 
Divorce  Court  condonation  would  be  a  complete 
answer  to  a  charge  of  desertion,  and  the  same 
thing  must  have  b^n  intended  by  the  Legislature 
under  the  Act  of  1895.  At  common  law  condona- 
tion is  an  answer : 

Harris  v.  Morris,  4  Etp.  41. 

If  a  man  had  been  convicted  of  an  assault  upon 
his  wife,  had  served  his  sentence,  and  then  lived 
with  her  again,  could  the  fact  of  the  assault  bd 
brought  up  against  him  again  P  Condonation  iS 
expressly  recognised  under  sect.  6  of  the  Act  in 
the  case  of  the  adultery  of  the  wife. 

The  respondent  was  not  represented. 

The  Pbbsident. — It  is  unfortunate  that  the 
wife  is  not  represented  here  to-day,  as  it  would 
have  been  an  advautage  to  hear  what  might  have 
been  said  on  her  behsdf .  As  far  as  I  can  judge, 
however,  it  is  scarcely  possible  to  conceive  any 
argument  which  could  afford  an  answer  to  what 
has  been  urged  by  the  counsel  for  the  appellant. 
From  the  facts  of  the  case  it  seems  that  durinff 
the  adjournment  of  the  summons  a  resumption  c9 
cohabitation  took  place  between  the  husband  and 
wife,  the  very  thing  the  justices  desired.  Now, 
what  is  the  effect  of  this  P  It  is  true  that  the 
case  does  not  come  exactly  within  the  terms  of 
sect.  7  of  the  Act  at  1895,  because  it  took  place 
during  the  course  of  the  litigation  and  before  the 
date  of  the  order.  The  effect  of  the  condonation 
was  to  put  an  end  to  the  cause  of  complaint  by 
force  of  law,  and  not  by  virtue  of  the  Act.  The 
principle  that  an  end  is  put  to  desertion  by  a 
resumption  of  cohabitation,  a  principle  acted 
upon  by  the  judges  of  this  court  and  by  their  pre- 
decessors in  the  Ecclesiastical  Courts,  is  founded 
on  the  common  law.  During  the  course  of  the 
argument  the  case  of  Haddon  v.  Haddon  (56  L.  T. 
Rep.  716 ;  18  Q.  B.  Div.  778)  was  referred  to  by 
Barnes,  J.  It  appears  from  that  case  that  there 
had  been  a  conviction  before  a  court  of  summary 
jurisdiction  under  the  Matrimonial  Causes  Act 
1878  (41  &  42  Yict.  c.  19)— and  it  should  be  noted 
that  the  Act  of  1878  contained  a  provision  as  to 
condonation  similar  to  that  found  in  the  Act  of 
1895 — ^and  afterwards  a  resumption  of  cohabita- 
tion took  place.  It  was  held  oy  Hawkins  and 
Smith,  JJ.  that  the  wife  could  not,  after  leaving 
her  husband  a  second  time,  enforce  the  order 
which  had  originally  been  made  by  the  justices. 
In  the  course  of  his  judgment  in  that  case 
Hawkins,  J.  referred  to  the  case  of  Bsiieman  v. 
Cotmiess  of  Boss  (1  Dow,  235),  decided  by  Lord 
Eldon,  who,  speaking  of  the  effect  of  a  reconciliai 
tion  of  married  persons  after  a  s^aration,  "  held 
the  general  doctrine  to  be  clear  that  a  reconcilia-r 
tion  after  a  separation  entirely  did  away  with  the 
effects  of  it,'  and  that  "tins  rested  upon  tlus 
ground  of  public  policy,  as  it  must  not  be  per^ 
mitted  to  parties  to  make  arrangements  tor 
themselves,  to  hold  good  whenever  they  chose  to 
live  separate.*'  Andhe  added  farther,  **  I  am  not 
aware  that  this  general  proposition  has  ever  been 
dissented  from.  And  1  believe  that  8uch  is  the 
case,  thoi^h  no  doubt  the  reasoo  given  by  L<M*d 
Eldon  is  obsolete.  Under  the  circumstances  I 
have  no  hesitation  at  all  in  holding  that  the- 
I  resumption  of  cohabitation  during  the  adjourn. 
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vent  of  the  summona  in  tliiB  oase  put  an  end  to 
tke  oaose  of  complaint,  and  that  the  power  of  the 
jnstioes  to  make  any  order  under  tne  Act  had 
oompletely  passed  away.  The  appeal  will,  there- 
fore, be  aUowed,  and  the  order  discharged. 

Babnbs,  J. — ^I  entirely  agree,  bnt  I  wish  to 
■ukke  a  reference  to  the  last  olaose  of  sect.  7  of 
the  Act  of  1895,  which  provides  that  "  if  any 
married  woman  upon  whose  application  an  order 
shall  have  been  made  under  this  Act,  or  the  Acts 
mentioned  in  the  schedule  hereto,  or  either  of 
them,  shall  voluntarily  resume  cohabitation  with 
her  husband  .  .  .  such  order  shall,  upon 
proof  thereof,  be  discharged."  That  provision  is 
Dased  upon  the  principle  that  the  resumption  of 
cohabitation  by  the  wife  condones  and  puts  an 
end  to  the  cause  of  complaint.  If,  therefore,  it  is 
shown  that  the  parties  nave  voluntarily  resumed 
cohabitation  any  cause  of  complaint  which  one 
of  them  had  against  tihe  other  must  have  beem 
put  an  end  to  by  the  mere  fact  of  the  resumption  of 
Qohabitation. 

Solicitors :  Fielder,  Le  Biche,  and  Co.,  for  J^. 
Deeqvstnes,  Salf  ord. 


Tueeday,  March  1, 1904. 

(Before  Sir  F.  Jeunb,  President,  and 

Babjtss,  J.) 

Fbowi>  v.  Fbowd.  (a) 

BeparoHon  order — Desertion  of  husband — Reason- 
able  catcse-— £e;ec<ion  of  evidence'^ Appeal — 
Remission  to  jusHoes — Summary  JunsdieHon 
(Married  Women)  Act  1895  (58  A  59  Viet,  o.  39), 
M.  4,  6. 

The  word  *'  desertion  **  used  in  sect  4t  of  the  Sum- 
mary Jurisdiction  {Married  Women)  Act  1895 
has  the  same  meaning  as  in  the  MaMmonicd 
Causes  Act  1857  (20  i  21  Vict  c.  85).  It  does 
not  si^ify  simply  cessation  of  cohabitation,  bui 
cessation  of  colMbita^ion  without  reasonable 
cause. 

It  is  the  duty  of  justices  before  whom  a  summons 
under  the  Act  of  1895  is  heard  to  aUow  the 
husband  to  cross-examine  his  wife  as  to  her 
conduct,  and  to  admit  evidence  on  his  behalf 
showing  that  the  husband  h<M  a  reasonable 
excuse  or  cause  for  refusing  to  live  with  his  wife 
and  so  to  leave  her. 

If  the  justices  find  that  the  husband  had  reason- 
able cause  for  separating  from  his  wife,  there  is 
no  desertion  under  sect,  4  of  the  Act  of  1895,  and 
the  wife  is  not  entitled  to  any  order. 

Appbal  from  justices. 

Appeal  by  the  husband,  Herbert  Haddon  Frowd, 
from  an  order  of  the  justices  of  Eastbourne,  dated 
the  1st  Feb.  1904,  by  which  a  separation  order 
was  granted  to  the  wife.  Rose  Fanny  Frowd,  on 
the  ground  of  the  desertion  of  her  husband.  By 
the  order  a  sum  of  15«.  per  week  was  awarded  to 
the  wife  for  her  maintenance,  and  she  was  allowed 
reasonable  access  to  her  child,  the  custody 
remuning  with  the  husband. 

The  pajties  were  married  on  the  28th   Apri 
1896,  and  the  only  child  of  the  marriage  wajs  bom 
in  1899. 

Early  in  1902  the  wife  confessed  to  having  com- 
mitted adultery  with  one  Dyer  on  numerous  occa- 
" •■  I     _ 
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sions,  and  Dyer  subsequently  admitted  ths. 
offence. 

On  the  14th  Feb.  1902  the  husband  forgave  his 
wife,  and  the  parties  became  reconciled  on  her 
undertaking  to  hold  no  further  oommunication 
with  Dyer,  and  on  the  payment  pf  a  sum  of  25i. 
by  Dyer  to  the  appellant. 

Early  in  July  1902  the  wife  remained  out  all 
nighty  and  the  husband  charged  her  with  having 
committed  adultery  with  one  Wenham.  She 
denied  the  charge,  and  for  ten  days  remained 
under  the  same  roof  as  her  husband;  but  he 
treated  her  with  such  unkindness  and  kept  her  lo 
short  of  food  that  she  was  compelled  to  leave  the 
house  on  the  18th  July. 

Immediately  after  her  departure  she  took  oat 
a  summons  against  her  husband  for  deeerfcioii, 
but  the  hearing  was  adjourned  on  the  under- 
standing that  divorce  proceedings  were  pending 
between  the  parties. 

Meanwhile  the  husband  discovered  that  his  wife 
had  been  in  constant  communication  with  Dyer, 
and  had  written  a  large  number  of  letters  (n  a 
questionable  character  to  him.  She  was  alw 
alleged  to  have  made  an  indecent  sketch  and  to 
have  written  some  amorous  verses.  These  wers 
produced  at  the  hearing  of  the  divorce  suit  in 
May  1903,  when  the  jury  found  that  the  wife  had 
not  committed  adultery  with  Wenham. 

After  the  divorce  suit  Mrs.  Frowd  wrote  to  hei; 
husband  asking  him  to  take  her  back,  but  he 
refused  absolutely,  ofEerinff,  however,  to  agree  to 
a  separation  and  to  pay  ner  a  sum  of  lOf.  per 
week,  he  retaumu^  the  custody  of  the  child.  This 
offer  was  declined  by  Mrs.  Frowd,  and  a  summom 
under  the  Act  of  1^  was  taken^  out  by  her  and 
came  on  for  hearing  before  the  jastices  at  East- 
bourne on  the  1st  Feb.  1904. 

After  hearing  the  facts  as  to  the  dronmstanoes 
under  which  she  left  her  husband's  house  on  the 
18th  July  1902,  the  justices  were  of  opinion  that 
nothing  except  adultery  could  exonerate  the 
husband  from  liability  to  provide  maintenance 
for  his  wife,  and  declined  to  allow  her  to  be  cross- 
examined  as  to  her  conduct*  or  witnesses  to  be 
called  on  behalf  of  the  husband  to  show  that 
there  was  reasonable  cause  on  his  part  for  refusing 
to  live  with  her.  They  granted  a  separation 
order  as  above  stated,  and  maintenance  at  the 
rate  of  158.  per  week. 

The  husband  appealed. 

The  grounds  of  appeal  set  out  in  his  notice 
were: 

(1)  That  defendant  had  not  and  never  has  deeertad 
the  laid  applicant  within  the  meaning  of  sect.  4  of  the- 
Summary  Jnriadiotion  (Married  Women)  Aot  1895. 

(2)  That  the  evidence  upon  which  each  order  or 
finding  was  made  was  not  soffiolent  in  law  or  in  fact  to 
joetify  each  judgment,  order  or  finding. 

(3)  That  the  said  joeticeB  were  wrong  in  refusing  to 
allow  the  said  applicant  to  be  oroes-ezamined,  and  id 
refusing  to  admit  the  evidence  tendered  on  behalf  of  the 
defendant  with  a  view  to  ehowing  that  the  separation 
(if  any)  which  had  taken  plaoe  between  the  said  appli- 
cant  and  the  said  defendant  had  been  brought  about  by 
the  conduct  of  the  said  applicant,  which  conduct,  though 
not  amounting  to  a  matrimonial  oifenoe,  disabled  the 
said  applicant  from  contending  that  the  said  defendant 
had  deserted  her. 

Le  Bas  for  the  appellant. — The  justices  were 
wrong  in  refusing  to  admit  the  evidence  tendered. 
Whatever  the  conduct  of  the  husband  had  been 
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at  tke  time  when  the  wife  left  her  home,  the 
juBtioes  we)*e  bound  to  take  into  consideration  the 
condnot  of  the  wife  before  and  after  the  separa- 
tion took  place.  The  whole  of  the  correspond- 
ence with  Byer  had  not  been  discovered  on  the 
18th  July,  1$03.  Desertion  had  been  considered 
over  and  over  again  in  that  court,  and  the 
meaning  of  the  word  had  been  well  defined. 
ItTen  if  thera  was  not  sufficient  cause  in  the  first 
instance  for  the  husband  to  turn  his  wife  out  of 
doors,  the  knowledge  afterwards  obtained  by  him 
might  be  sufficient  to  justify  him  in  refusing  to 
reeume  cohabitation  with  her.    He  referred  to 

Teatman  v.  Teatman^  18  L.  T.  Bep.  415  ;  L.  Bep. 

1  P.  489 ; 
BusBsll  V.  Bustell,  73  L.  T.  Bep.  295 ;  (1895)  P. 

315; 
Oldroyd  v.  Oldroyd,  74  L.  T.  Bep.  281  ;  (1896)  P. 

175; 
W(usellv.  Wassell^  81  L.  T.  Bep.  496. 

J.  A.  Slater  (E.  E.  Humphry 8  with  him)  for  the 
respondent. — ^The  desertion  intended  by  sect.  4  of 
the  Act  of  1895  was  not  the  same  thing  as  that  of 
the  Act  of  1857.  In*  the  latter  Act  the  words 
''without  reasonable  cause"  occur.  These  are 
wanting  in  the  Act  of  1895.  It  was  sufficient  for 
the  justices  to  find  the  fact  that  the  husband  had 
left  his  wife  or  acted  in  such  a  manner  that  she 
had  been  compelled  to  leave  him,  and  then,  by 
Tirtne  of  sect.  6  of  the  Act,  there  was  nothing 
but  her  uncondoned  adultery  that  could  disentitle 
her  to  an  order.  TThe  Fbbsidbnt.  —  If  the 
conduct  of  the  wife  is  so  bad  that  it  is 
intolerable  for  her  husband  to  live  with  her, 
can  he  be  said  to  have  deserted  her  if  they  live 
separate  P]  The  Act  says  that  if  the  husband  has 
neglected  his  wife  by  wilfully  failing  to  provide 
her  with  reasonable  maintenance  and  has  so 
caused  her  to  *'  leave  and  live  separately  and 
apart  from  him  *'  she  may  apply  for  an  order  for 
maintenance,  and  nothing  but  adultery  can  dis- 
entitle her  to  such  an  order  if  the  justices  find  the 
facte  in  her  favour.  If  desertion,  as  used  in 
sect.  4,  was  to  be  qualified  by  the  words  "  without 
reasonable  cause,  sect.  6  of  the  Act  was  super- 
fluous, for  the  vdfe's  adultery  would  be  a  sufficient 
answer  to  her  allegation  of  desertion.  In  any 
case  the  evidence  which  it  was  desired  to  tender 
was  totally  irrelevant,  and  had  nothing  to  do  with 
the  desertion. 

The  Pbbsidbnt.  —  The  question  in  this  case 
turns  upon  the  meaning  of  tne  word  "  desertion  " 
used  in  sect.  4  of  the  Act  of  1895.  For  the 
appellant  it  has  been  urged  that  the  word  is 
used  in  the  same  sense  and  with  the  same  mean- 
ing that  it  has  acquired  in  all  the  proceedings  of 
this  court,  whilst  for  the  wife  it  has  been  con- 
tended that  the  word  has  a  separate  and  distinct 
meaning.  In  the  oases  that  have  been  referred 
to  by  Wr.  Le  Bas  the  matter  has  been  fully  con- 
sidered, and  it  has  been  made  quite  clear  that 
desertion  is  not  merely  a  cessation  of  cohabita- 
tion, but  a  cessation  of  cohabitation  without 
reasonable  cause.  This  court  has  always  acted 
on  that  principle.  If  a  wife  brings  a  suit  for 
restitution  of  conjugal  rights  no  order  will  be 
made  in  her  favour  if  she  has  been  guilty  of 
cruelty  which  does  not  amount  to  a  matrimonial 
•offence.  The  conduct  of  a  wife  may  be  such  that 
it  is  intolerable  for  her  husband  to  live  with  her. 
If,  then,  he  leaves  her,  or  if  they  begin  to  live 


apart,  is  there  not  some  reasonable  ground  for 
his  action  P  In  such  a  case  there  is  no  desertion 
on  the  part  of  the  husband.  It  seems  to  me 
absurd  to  suggest  that  there  is  a  d*stinGtion 
between  the  Act  of  1857  and  the  Act  of  1895.  If 
there  is  a  reasonable  excuse  and  a  husband  leaves 
his  wife  there  is  no  desertion.  Desertion  is  a 
continuing  offence.  It  may  commence  on  a  cer- 
tain date,  and  afterwards  tne  husband  may  dis- 
cover otber  facts  and  refuse  to  take  his  wife  back. 
He  may  think  that  he  has  reasonable  grounds  for 
his  refusal,  and  that  whatever  were  the  original 
reasons  for  the  separation  his  subsequent  know- 
ledge of  facts  will  place  his  conduct  in  a  different 
light.  In  the  present  case  the  husband  made 
certain  discoveries  after  the  18th  July  1902,  and 
he  desired  on  the  hearing  of  the  summons  to  lay 
the  grounds  for  his  conduct  before  the  magis- 
trates, and  to  point  out  to  them  that  he  was,  in 
his  opinion,  fully  justified  in  refusing  to  live  with 
her.  The  magistrates  declined  to  hear  any 
evidence  on  the  subject.  They  thought  that  after 
evidence  had  been  given  of  the  fact  of  desertion, 
adultery  alone  could  be  set  up  in  answer  to  the 
wife's  complaint.  In  that  view  I  think  the 
magistrates  were  distinctiy  wrong.  They  ought 
to  have  heard  the  evidence  for  what  it  was  worth. 
Even  after  hearing  it  they  may  come  to  the  same 
conclusion,  and  hold  that  the  husband  has  been 
guilty  of  desertion.  Upon  that  I  do  not  express 
any  opinion,  for  I  have  not  read  the  letters  in 
question.  But  that  is  not  the  point.  What  has 
to  be  decided  is  whether  the  husband  had  a 
reasonable  cause  for  leaving  his  wife,  and  without 
hearing  the  whole  of  the  evidence  tendered  the 
justices  could  not  arrive  at  a  proper  decision  upon 
the  matter.  The  case  must  be  remitted  to  them 
to  hear  the  evidence. 

Babnbs,  J. — I  agree.  It  has  been  argued  for 
the  wife  that  the  husband  has  no  right  to  refuse 
to  live  with  his  wife,  and  that  he  is  guilty  of 
desertion  if  he  leaves  her  or  causes  her  to  leave 
him.  If  a  wife  were  to  beat  her  husband  with  a 
poker  would  he  not  have  a  reasonable  excuse  for 
leaving  her  P  It  has  been  urged  that  a  husband's 
only  excuse  is  adultery  on  the  part  of  his  wife. 
That  is  a  wrong  idea.  Adultery  is  an  excuse 
when  desertion  nas  been  found.  But  what  is 
desertion  ?  It  has  the  same  meaning  in  the  Act 
of  1895  aj9  in  the  Act  of  1857  and  signifies  deser- 
tion without  reasonable  cause.  The  case  must  be 
sent  back. 

Solicitors :  for  the  appellant*  Hillman  and  Btiri, 
Eastbourne ;  for  the  respondent^  F,  W.  A,  Cuah- 
man,  Brighton. 


CAOWN    CASES    BESEBYSD. 


Friday,  Nov.  27, 1903. 

(Before     Lord    Alybbstonb,    G.J.,    Wright, 
Kbnnedy,  Dabliko,  and  Phillimobb,  JJ.) 

Bex  V,  TuBNBB.(a) 

Criminal    law  —  Bankrupt  obtaining   credit  — 

Penalty^Banhruptcy  Act  1883  (46  A  47  Vioi. 

e.  52), «.  Sl-^Dehtors  Act  1869  (32  A  38  Vict 

c.  62),  88.  11, 13. 
The  punishment  to  which  by  sect,  31  of  the  Bank- 

ruptcy  Act  1883  (46  A  47  Vict,  c.  52)  an  undis- 

(a)  Exported  by  A.  A  BiTHUNm.  Esq.,  BuTiBt«i^at-L»w. 
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charged  bcmkrupt  who  obtains  credit  mthout 
disclosing  the  fact  that  he  is  an  undischarged 
bankrupt  is  liable  is  imprisonment  with  hard 
labour  for  one  yea/r  under  sect.  13  of  the  Debtors 
Act  1869  (82  &  33  Vict  c,  62),  not  imprisonnhent 
for  two  years  under  sect.  13  of  that  statute. 
If  a  statute  provides  two  degrees  of  punishment 
and  it  is  doubtful  which  is  the  proper  pv/nish- 
ment  for  an  offence,  the  court  wiu  apply  the 
lighter. 

Oasb  stated  by  the  Oommon  Serjeant  of  London 
aa  follows : — 

The  prisoner  was  tried  and  convicted  before  me 
on  an  indictment  under  the  31st  section  of  the 
Bankmptoy  Act  1883  (46  &  47  Yict.  c.  52)  for 
obtaininf^  credit  exceeding  20^.  without  disclosing 
that  he  was  an  undischarged  bankrapt.  That 
section  provides  that  a  person  committing  such 
an  offence  may  be  punished  as  if  guilty  of 
a  misdemeanour  under  the  Debtors  Aet  1869 
(32  &  33  Yict.  c.  62).  The  11th  section  of  that  Act 
specifies  a  number  of  misdemeanours  for  which  a 
person  adjudsed  bankrupt  is  liable  to  be  impri- 
•oned  with  hard  labour  for  two  years.  The 
13th  section  specifies  other  misdemeanours  for 
which  any  person  is  liable  to  be  imprisoned 
with  hard  labour  for  one  year.  I  sentenced  the 
nrisoner  to  be  imprisoned  with  hard  labour  for 
fifteen  months,  subject  to  the  question  whether 
he  was  Uable  to  be  punished  as  if  guilty  of  amis- 
demeanour  under  the  11th  section  of  the  Debtors 
Act  1869.  If  the  prisoner  was  only  liable  to  be 
punished  under  the  13th  section,  the  sentence  is  to 
be  reduced  to  twelve  months*  imprisonment  with 
kard  labour. 

Lever  for  the  prisoner. — ^The  offence  is  punish- 
able  under  sect.  13  of  the  Debtors  Act  1869.  It 
is  an  offence  of  the  same  character  as  those  dealt 
witJi  by  sect.  13.  It  is  an  offence  which  may  be 
committed  wiUiout  an  intention  to  defraud : 

Beg.  V.  Dyson,  70  L.  T.  Bep.  877  ;  18  Cox  0.  C.  1  ; 
(1894)  2  Q.  B.  176. 

Whereas  the  acts  specified  in  sect.  11  are  offences 
by  a  fraudulent  bankrupt.  They  are  also  com- 
mitted during  or  antecedent  to  the  bankruptcy. 

Owy  Stephenson  for  the  Grown. — ^The  Common 
Berjeant  was  right  in  sentencing  the  prisoner 
under  sect.  11  of  the  Debtors  Act  1869.  The 
offence  of  which  he  was  convicted  was  an  offence 
by  a  bankrupt,  and  offences  punishable  under 
sect.  11  are  all  offences  by  bankrupts.  The  acts 
punishable  under  sect.  13  are  acts  which  may  be 
committed  by  persons  who  are  not  bankrupts.  The 
meaning  of  sect.  31  of  the  Bankruptcy  Act  1883 
is  that  obtaining  credit  under  the  circumstances 
stated  in  the  section  is  a  bankruptcy  offence, 
and  is  therefore  panishable  as  other  bankruptcy 
offences  are  under  sect.  11  of  the  Debtors  Act 
1869. 

Lord  Alvbbbtonb,  G.J.— -It  is  enacted  by 
sect.  31  of  the  Bankruptcy  Act  1883  than  an 
undischarged  bankrupt  who  obtains  credit  to  the 
extent  of  201.  or  upwards  from  any  person  without 
informing  such  person  that  he  is  an  undischarged 
bankrupt  is  guilty  of  a  misdemeanour,  and  may 
be  dealt  with  as  if  he  had  been  guilty  of  a  misde- 
meanour under  the  Debtors  Act  1869.  It  is 
quite  plain  that  every  one  of  the  offences  spe- 
cified in  sect.  11  and  sect.  13  of  the  Debtors 
Act    1869  is    a    misdemeanour;    but    there    is 


nothing  to  show  under  which  of  these  aeotiong 
the  person  who  commits  an  offence  under 
sect.  31  of  the  Act  of  1883  is  be  dealt  with. 
When  we  look,  however,  at  the  sections  it  is  clear 
that  the  lesser  punishment  provided  by  sect.  13 
is  the  right  one.  In  any  case  when  it  is  doubtfdl 
which  of  two  punishments  may  be  inflicted,  the 
court  will  choose  the  lighter.  Bat  it  is  to  be 
observed  that  the  offences  dealt  with  in  sect.  11 
are  offences  committed  by  a  bankrupt  in  the 
course  of  the  bankruptcy.  Sect  13  deals  with 
the  case  of  a  person  who  obtains  credit  by  fraud, 
wlule  sect.  31  of  the  Act  of  1883  makes  obtaining 
credit  under  the  circumstances  stated  therein  a 
misdemeanour,  although  there  may  be  no  inteiu 
tion  to  defraud.  The  class  of  offence  then  dealt 
with  under  sect.  31  of  the  Act  of  1883  is  analogons 
to  the  class  of  offences  dealt  with  by  sect.  13  ci 
the  Debtors  Act  1869.  We  think,  therefore,  that 
the  sentence  must  be  reduced. 

Wbioht,  Kbnnbdt,  Dabling,  and  Pkilli- 
mobb,  JJ.  concurred. 

Solicitors:    H.  E.  Newson;    Solieitor   to  Hhs 
Treaeury. 


XOU8S    OF   £OBB8. 


Feb.  15  and  16, 1904. 

(Before    the    Lobd    Ohancbllob    (HalsboryV 
Lords  Macnaohtbn  and  Lindley.) 

Matob  and  Gobpobation  of  Shobeditoh  «. 

Bull.  (a). 

ON  appbal  fbom  thb  coitbt  of  afpbal  a 

ENGLAND. 

Highway'-'-Loeal  authority — Rocid    not  safe  for 
trafio — Misfeasanee^LiabUiiy. 

The  appellants,  who  were  both  the  sanitary  and 
the  highway  authority,  dug  a  trendt  aJumg  a 
road  tmder  their  control  for  the  purpose  of 
laying  a  sewer.  When  the  work  was  completed 
they  fiXLed  in  the  trench  and  opened  the  road 
for  traMc.  About  a  week  afterwards  ike 
respondent  was  driving  along  the  road  in  aesh 
at  night.  The  driver  found  that  the  part  of  the 
road  where  the  trench  had  been  opened  woe 
soft,  and  crossed  on  to  the  other  side,  and  ra% 
into  a  heap  of  rubbish,  with  the  result  that  (he 
cab  was  overturned  and  the  respondent  vhu 
injured.  Hie  rubbish  had  been  wron^fuUif 
deposited  in  the  road  without  the  permissum  if 
the  appellants,  but  they  knew  that  ii  was  there, 
and  had  not  lighted  or  fenced  it.  The  jwn 
found  thai  the  part  of  the  road  where  the  treiM 
had  been  opened  had  been  properly  filled  in,  hii 
had  been  rendered  soft  by  eub  sequent  ram, 
and  was  dangerotu  to  traffic  al  the  time  of  (he 
accident. 
Held,  that  the  appellants  were  liable  for  the  injwf. 
Judgment  of  the  Court  of  Appeal  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
reported  67  J.  P.  37,  who  had  reversed  a  j'adgmeitt 
of  PhiUimore  J.  upon  further  consideration.  ThB 
action  was  brought  in  respect  of  personal  iojnnes 
caused  by  the  upsetting  of  a  cab.  The  fiusts  were 
as  follows : — 

The  appellants  were  the  sewer  authority  and 
also  the  nighway  authority  for  the  borongh  of 

(a)  Baported  by  G.  E.  Maldkh,  Eoq.,  BftnM«r«t.L«v. 
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Shoreditoh.      Before  and    at   the    time    of    the 
accident  to  the  respondent  the  appellants,  as  such 
•ewer  authority,  were  engaged  in  laying  down  a 
new  sewer  in  Bnttesland-street,  which  was  within 
the  boTongh,  and  under  their  jurisdiction.    For  the 
porpoBe  of  laying  the  sewer  it  was  necessary  to  diff 
a  trench  3ft.  wide  down  the  centre  of  Buttesland- 
street.    The  width  of  Buttesland-street  was  24ft. 
from  kerb  to  kerb,  so  that  a  space  of  10ft.  Gin. 
either  side  of  the  ti;pnch  remained  entirely  undis- 
turbed.    Great  Chart- street  was  a*  street  which 
ran  into  Buttesland-street  at  right  angles.    A.t  the 
date  of  the  accident  (April  1900)  the  condition  of 
things    in    Buttesland-street    was    as    follows — 
namely,  to  the  west  of  Great  Chart-street  (or  to  the 
left  hand  of  a  person  coming  down  Great  Chart- 
street  into  Buttesland-street)  the  street  was  closed 
as  the  work  of  laying  the  sewer  was  in  progress. 
To  the  east  of  Great  Chart- street  (or  to  the  right 
hand  of  a  person  coming  down  Great  Chart- street 
into  Buttesland-street)  the  street  was  open  as  the 
work  of  laying  the  sewer  was  finished,  the  trench 
haying  been  mled  in  about  fourteen  days  prior  to 
the  accident,  and  the  road  having  been  open  to 
the  pnblic  about  six  days  before  the  accident. 
On    the  night  of    the    accident    there    was    in 
Buttesland-street  on  the  south  side  (or  off  side  of 
a   person  driving  down  Buttesland-street  from 
Great  Chart-street),  and  close  to  the  kerb  and 
abont  fifty  yards  from  Great  Chart-street,  a  heap 
of  rubbish,  which  had  been  improperly  shot  there 
by  a  carman  not  in  the  employ  of  the  appellants, 
over  v^hom  they  had  no  control,  who  had  shot  the 
rubbieh  in  the  street  without  any  permission  from 
the  appellants.    On  the  night  of  the  aooident  the 
lespondent  was  being  driven  home  in  a  hansom 
cab.     The  driver  came  down  Great  Chart-street 
and    finding   that  portion  of  Buttesland-street 
which  was  to  his  Im  hand  closed  turned  to  his 
right,  intending  to  prooeed  down  that  portion  of 
Buttesland-street  which  was  open.    In  order  to 
do  BO  he  crossed  the  site  of  the  trench  which  had 
been  filled  in,  and  so  got  on  to  his  near  side  of 
Butteeland-street.    TMnking  that  the  oft  side  of 
Bnttesland-  street  might  be  better  than  the  portion 
lie  was  on,  he  reorossed  the  site  of  the  trench  and 
flo  got  on  to  his  off  side  of  Buttesland-street*  and 
Bhortly  afterwards  he  drove  over  the  heap  of 
nibbish,  which  upset  the  cab  and  caused  the  in- 
jmiee  to  the  respondent  in  respect  of  which  this 
aotion  was  brought.    The  action  was  heard  before 
Darling,  J.  and  a  common  jury  on  the  Ist  Aug. 
1901.    At  the  end  of  the  plaintifi^'g  evidence  i^e 
learned  judge  held  that  there  was  no  evidence  of 
miflfeasanoe  to  go  to  the  jury,  and  entered  judg- 
ment for  the  appellants.  The  respondent  appealed, 
and  on  the  14tii  Deo.  1901  the  Court  of  Appeal 
ordered  a  new  trial.    The  new  trial  took  place  on 
ihe  16th,  17th,  and  18th  April  1902  before  PhiUi- 
jBKMe,  J.  and  a  common  jury.    At  the  conclusion 
of  the  plaintiff's  case  the  judge  was  asked  to  non- 
waxt,  and  stated  that  he  should  have  done  so  had  it 
not  been  for  the  decision  of  the  Court  of  Appeal 
reversing  the  judgment  of  Darling,  J.,  but  that  in 
view  of  that  decision  he  should  leave  certain 
questions  to  the  jury  and  take  their  answers. 
T%B  following  questions  were  put  to  the  jury,  who 
returned  the  following  answers : 

1.  Was  the  left  half  of  the  road  down  Battesland- 
■treet  from  G^eat  Ohart-street  to  Pitfield-street 
dangerous  to  trafflo  P — Tea,  snffioiently  to  warrant  the 
drlTer  in  oroaaing  from  the  neiyr  to  the  off  side.    2.  Was 


it  the  part  which  had  been  excavated,  or  the  part  to  the 
left  hand  of  that  which  had  been  excavated  P — Both,  bnt 
chiefly  the  trench.  3.  Was  the  work  properly  finished 
by  defendants  after  the  trench  was  completed  P — Tea, 
it  waa  properly  finished  at  the  time,  bnt  rain  had 
apoiled  it.  4.  Did  the  cabman  go  over  to  the  oif-aide 
owing  to  the  work  not  being  properly  finished  P — ^Yea. 
The  foreman  of  the  jury. — We  do  not  intend  to  say  that 
he  went  over  to  the  off  side  because  the  road  waa  not 
properly  finished,  but  that  he  went  to  the  off  side  on 
account  of  the  state  of  the  road  5.  Waa  the  heap  of 
rubbish  put  there  by  direction  of  the  vestry  or  its  aer- 
yanta  P — No.  6.  Waa  it  put  there  by  permission  of  the 
vestry  or  ita  servants  P — No. 

The  jury  added  as  a  rider  that  the  road  was 
properly  finished,  but  had  become  dangerous  in 
the  six  or  seven  days  since  it  was  open  to  traffic. 
The  learned  judge,  after  argument  upon  these 
findings,  entered  judgment  for  the  defendants 
with  costs.  From  this  judgment  the  respondent 
appealed,  and  the  Court  of  Appeal  (Collins,  M.R. 
and  Mathew,  L.J.)  upon  the  1st  Nov.  1902 
(Bomer,  L  J.  duhitanie)  allowed  iAie  appeal,  and 
ordered  judgment  to  be  entered  for  the  respon- 
dent. 

/.  Eldon  Bankes,  K.C.  and  B,  7.  Banket,  for 
the  appellants,  contended  that  there  was  no  evi- 
dence to  support  the  view  which  the  Court  of 
Appeal  took  of  tiie  effect  of  the  findinffs  of  the 
jury.  There  was  no  duty  on  the  appellants  to 
light  or  remove  the  heap  of  rubbish,  and  the  holea 
on  iJie  near  side  of  the  road,  if  any,  were  only  a 
nonfeasance,  not  a  misfeasance.  There  was  no 
evidence  of  negligence  in  filling  in  the  trench,  and 
it  was  not  in  fact  in  a  dangerous  state,  or,  if  it 
was,  it  did  not  contribute  to  the  accident.  They 
referred  to 

Tr^gellaa  v.  London  County  Oouncil,  14  Times  L. 

Bep.  55 ; 
Thompson  v.  Mayor  of  Brighton,  70  L.  T.  Bep.  206  f 

(1894)  1  Q.  B.  332 ; 
Oowl&y  V.  Newmarket  Local  Board,  67  L.  T.  Bep. 

486 ;  (1892)  A.  C.  345  ; 
Banitary  Commiaaionere  cf  Qibraltar  v.  OrfiUi,  63 

L.  T.  Bep.  58 ;    15  App,  Caa.  400 ; 
Pendlebwry  v.   QreenhaXgh,  33  L.  T.  Bep.  372; 

1  Q.  B.  Div.  36  ; 
Taylor  v.  Qreenhalgh,  31  L.  T.  Bep.  184  ;  L.  Bep. 

9Q.  B.  487; 
muirp  V.  Powell,  26  L.  T.  Bep.  436;  L.  Bep.  7  0.  P. 
253. 

Montague  Lash,  K.C.  and  E,  Lewis  Thomae, 
who  appeared  for  the  respondent,  were  not  called 
upon  to  address  the  House. 

At  the  conclusion  of  the  arguments  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  LoED  Chancbllob  (Halsbury). —  My 
Lords :  I  should  be  much  grieved  if  anjr  of  the 
facts  in  this  case  were  iSt  so  uncertain  as  to 
render  it  necessary  for  your  Lordships  to  send  it 
down  for  a  third  trial,  the  damages  having  been 
only  to  the  extent  of  502.,  and  the  expenses,  I 
should  think,  already  incurred  in  the  two  trials 
before  coming  to  this  House,  amounting  to  a  veiy 
considerable  sum  indeed,  thrown  upon  the  rate- 
payers. But  I  do  not  think  that  necessaiT, 
because  I  think  that  there  is  enough  in  the  find- 
ings of  the  jury  here  to  render  it  proper  to  affirm 
the  judgment  which  has  been  given  by  the 
majority  of  the  Court  of  Appeal.  I  am  desirous 
of  not  going  beyond  the  facts  and  findings  in  this 
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<»L8e  for  more  reasons  than  one,  and  among  them, 
conspicnouBlj,  is  the  reason  that  I   think  that 
some  propositions  in  respect  to  the  non. liability 
of  the  surveyor,  or  the  local  board  now  represent- 
ing the   saryeyor  of  highways,  may  be  pressed 
too  far.     At  the  same  time  I  wish  to  express  no 
•difference  of  view  from  that  which  has  been  ex- 
pressed before  in  this  Hoase.    When  the  question 
18  raised  in  a  direct  form  it  may  be  wonh  while 
to  consider  whether  or  not  that  which  has  been 
described  as  an  act  of  nonfeasance  in  several  of 
the    cases  in  which  that  proposition   has   been 
applied,  I  think  a  little  too  widely,  may  not  be 
considered  misfeasance ;  but  it  is  enough  for  the 
present  case  to  say  that  according  to  the  autho- 
rities there  is  enough  here  to  show  that  the  act 
which  was  being  done  was  an  alteration  of  the 
normal  condition  of  the  road,  and  if  there  was 
anything  wrong  either  in  the  mode  of  carrying 
out  the  work  or  in  the  period  of  time  which  was 
allowed  to  elapse  between  the  opening  of  the  road 
and  its  becoming  firm,  or  if  in  any  other  way  the 
thing  that  was  being  done  was  negligently  done, 
or  if  there  was  evidence  for  the  jury  that  it  was 
negligently  done  within  any  of  the  decisions  which 
have  been  cited  to  us,  it  was  an  act  of  misfeasance 
for  which  the  local  or  road  authority  under  whose 
authority  the  thing  was  done  was  responsible.,    I 
deprecate  very  much   the  notion  that  you  can 
begin  an   operation  which    interferes   with  the 
ordinary  and  normal  condition  of  the  roads  and 
then  by  reason  of  having  different  duties  cast 
upon  you  you  can  treat  that  as  a  separate  opera- 
tion, so  that  at  one  point  of  time  you  may  be 
responsible  in  one  capacity  or   not  responsible 
in  one  capacity  and   at   another  point  of  time 
YOU  are,  and  you  may  hand  over  the  comple- 
tion   of    the  operation   to    an  authority  which 
18  not  responsible  at  all.    That  would  be  a  sort 
of.  metaphysical  inquiry  into  which  I  am  loth  to 
enter.    The  person  who  alone  could  interfere  with 
the  structure  of  the  road  as  it  stood  happens  to 
be  tiie  person  who  is  also  responsible  for  the  con- 
tinuance of  the  road  in  a  condition  in  which  it 
shall  not  be  permitted  to  be  dangerous  to  the 
public;  and  in  this  case  I  absolutely  decline  to 
inouire   at   what  particular  noint  of    time  the 
liability  as  sewer  authority  ends  and  the  liabili^ 
as  highway  authority  is  supposed  to  begin.    It 
is  enough  for  me  to  sa^  that  the  person  sued 
was   the   person    who   interfered   in    the    first 
infltancft  with  the  ordinary  structure  and  normal 
condition  of   the   road   and  that  was   an    act 
— ^not  an  omission  to    do  an   act    but   an   act 
— and    until    the    road    was     restored    in   its 
entirety  to   the  proper   and   normal   condition 
80  that  it  could  be  properly  and  without  undue 
risk  traversed  by  the  public  at  large,  it  seems  to 
me  that  it  would  be  idle  to  say  that  you  could  put 
your  finger  upon  any  particular  point  of  time  and 
say  that  the  liability  of  the  sewer  authority  began 
then  and  ended  then,  and  then  it  was  handed 
over  to  an  authority  which  is  not  responsible  for 
nonfeasance,  and  if  that  authority  did  nothing 
nobody  is  responsible  at  all.    That  is  a  process 
of  reasoning  to  which  I  for  one  will  not  assent. 
The  moment  the  structure  of  the  road  is  inter- 
fered with,  and  it  comes  within  the  ambit  of  the 
operation    commenced   by   the   person   who    is 
entitled  to  interfere  with  the  structure  of  the 
road,^  then,  until  that  road  is  restored  into  the 
conation  in  which  it  was  before  that  alteration 


of  ite  structure  began,  it  seems  to  me  the  person 
who  interfered  with  it  is  responsible  for  a  mis- 
feasance. I  do  not  deny  that  there  is  considerable 
difficulty  in  following  the  findings  of  the  jury. 
For  aught  I  know  to  the  contrary  the  learned 
counsel  who  has  last  addressed  us  may  be  right  in 
the  conjecture  which  he  has  formed  as  to  the  in- 
fluences  which  guided  the  jury  in  coming  to  their 
findings.  I  have  nothing  to  do  with  that  pro- 
vided that  the  findings  stand  (and  there  is 
no  application  here  and  no  desire,  I  should 
think,  on  either  side  for  a  new  trial)  and 
provided  that  the  two  learned  judges  in  the  Court 
of  Appeal  are  right  in  construing  the  findings  as 
they  have  done,  and,  although  I  think  that  a 
different  view  might  be  entertained,  I  oertainlj 
do  not  feel  myself  able  to  differ  from  their 
interpretation  of  those  findings.  Under  those 
circumstances  it  becomes  an  ordinary  case  of 
interference  with  the  road,  the  non- return  of  it 
into  its  normal  condition,  and  an  accident  happen- 
ing in  the  course  of  events,  which  but  for  that 
alteration  in  the  normal  condition  of  the  road 
would  not  have  happened.  That  seems  to  me, 
therefore,  to  be  a  sufficient  chain  of  events  tp 
show  that  the  person  who  interfered  with  the 
normal  condition  of  the  road  is  responsible  for  it 
until  its  return  to  a  safe  condition.  It  was  wjt 
restored  to  the  normal  condition  when  the  aca- 
dent  occurred,  and  therefore  I  think  that  the 
plaintiff  is  entitled  to  maintain  his  verdict.  Under 
those  circumstances  I  move  your  Lordships  that 
this  appeal  be  dismissed  with  coste. 

Lord  Macnaohten. — My  Lords :  I  am  of  the 
same  opinion.  Notwithstsjiding  the  able  Brf^- 
ment  which  we  have  heard  this  morning,  I  think 
that  what  wsa  done  must  be  regarded  as  one 
operation  and  by  one  body.  So  regarding  it,  I 
think  that  there  was  more  than  nonfeasance; 
there  was  misfeasance.  I  agree  that  the  judg- 
ment ought  to  be  affirmed. 

Lord  LiNDLEY. — ^My  Lords :  I  am  of  the  same 
opinion.  I  have  no  doubt  myself  if  Toulookit 
it  broadly  and  without  those  subtle  distinctiooB 
which  have  been  suggested  to  us,  that  this  is 
a  case  of  misfeasanC'C  and  not  of  nonfeasanoe. 
There  were  three  breaches  of  duty,  so  far  as  I 
can  make  out,  or  at  all  events  there  were  three 
aote  done — not  merely  omissionB.  There  wis 
breaking  up  the  road  and  putting  it  into  inch 
a  state  that  it  was  not  fit  lor  tiramc ;  there  was 
restoring  the  road  and  not  restoring  it  so  as  to  he 
fit  for  traffic ;  and  there  was  leaving  the  cartload 
of  rubbish  there  which  it  was  the  £itj  of  some- 
one on  tiie  part  of  the  def  endante  to  dear  away 
(I  do  not  say  an  actionable  duty),  and  that  wai 
not  done.  Three  wrongs  do  not  make  one  right 
It  is  more  than  omission.  It  is  not  as  if  tDej 
left  the  road  alone ;  they  did  nothing  of  the  aoart 
They  first  began  by  putting  it  out  of  a  proper 
state  of  repair,  and  they  never  put  it  back  into  a 
proper  state  of  repair. 

Judgment  awpealed  from  affirm>ed,  and  appeal 
dtamiasea  toith  cosU. 

Solicitors    for  the    appellanto,  H.  Man^ld 
Eohinson,  Town  Clerk. 
Solicitor  for  the  respondent,  Qraham  Gordon. 
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jSuprenu  Court  of  |nbuattire- 


HIGH    COURT    OF    JUSTICE. 


CHANCERY    DIVISION. 

Feb.  10  and  11. 1904. 

(Before  Kbkbwich,  J.) 

Be  Education  Act  1902 ;  Be  Hebbukn  Urban 
District  Council  and  Hbdworth,  Monk- 

TON,  AND  JARROW  IJnITBD  DISTRICT  SCHOOL 

Board's  Arbitration,  (a). 

Education  —  United  dietrict  school  hoard  — 
Transfer  to  educational  authorities — Different 
"  appointed  days  ** — Adjustment  of  liabilities-^ 
IfMnediate  or  postponed  arbitrationr-^Education 
Act  1902  (2  Edw,  7,  o.  42),  s,  27,  sub-s.  2, 
sehed,  2,  clauses  (1)  (8)  (22) — Local  Oovem- 
ment  Act  1894  (56  &  57  Vict  c.  73),  s.  68— 
Arbitration  Act  1889  (52  &  53  Vict.  c.  49), «.  2. 

The  H,  Urban  District  Council  is  the  local  educes 
tion  authority  for  the  H,  Urban  District,  The 
Isi  June  1903  was  the  **  appointed  day  "for  the 
coming  into  operation  of  the  Education  Act 
1902  within  the  district.  The  corporation  of  J. 
and  the  county  council  of  D.  are  respectively 
the  local  education  authorities  for  the  borouah 

.  of  J.  and  the  rural  district  of  M,  At  the 
pa99ing  of  the  Education  Act  1902  the  R.,  M,, 
and  J.  United  District  School  Board  was  the 
school  board  for  the  urban  district  of  H,,  the 
rural  district  of  if.,  and  the  borough  of  J,  The 
Isi  April  1904  was  the  appointed  day  for  the 
coming  into  operation  of  that  Act  within  the 
eofiknty  of  D.  and  the  borough  of  J.  Matters 
having  arisen  requiring  adjustment  between  the 
eouneil  aiMl  the  united  district  school  board, 
and  clause  1  of  the  second  schedule  to  the  Act 
providing  that  the  rights  and  liabilities  **  of  any 
school  board"  existing  at  the  appointed  day 
should  be  transferred  to  the  council  eoBerdsing 
the  powers  of  the  school  board : 
Heldy  that  an  arbitrator  should  be  at  once 
appointed  to  adjust  such  matters,  and  that  the 
appointment  should  not  be  delayed  until  the 
itppointed  day  for  the  remainder  of  the  united 
aistrict  school  board. 

Adjourned  anmmons  raising  the  question 
whether  the  rights  and  liabilities  inter  se  of  a 
local  education  anthoritv  and  a  united  district 
school  board,  part  of  which  it  has  taken  over, 
ahoald  be  adjusted  by  arbitration  forthwith,  or 
await  the  transfer  of  the  remaining  parts  of  such 
aehool  board  to  other  education  authorities. 

The  Hebbura  Urban  District  Council  is  the 
local  education  authority  under  the  Education 
Act  1902  for  the  urban  district  of  Hebbum,  an 
.  vrbaa  district  with  a  population  of  over  20»000. 
The  Board  of  Education  had  fixed  the  1st  June 
1903  as  the  appointed  day  for  the  coming  into 
operation  of  the  Act  within  that  district. 

The  corporation  of  Jarrow  and  the  county 
ooimcil  of  Durham  are  respectively  the  local 
education  authorities  for  the  borough  of  Jarrow 
and  the  rural  district  of  Monkton.  At  the  time 
of  the  passing  of  the  Education  Act  1902  the 
fiedworth,  Monkton,  and  Jarrow  United  District 

(a)  Reported  by  W.  P.  Pain,  Esq.,  BarriBtei^at-Law. 


School  Board  was  the  school  board  for  the 
borough  of  Jarrow,  the  urban  district  of 
Hebbum,  and  the  rural  district  of  Monkton. 

The  Board  of  Education  fixed  the  1st  April 
1904  for  the  coming  into  operation  of  that  Act 
within  the  borough  of  Jarrow  and  the  county  of 
Durham. 

Matters  having  arisen  requiring  adjustment 
between  the  Hebbum  Urban  District  Council  and 
the  Hedworth,  Monkton,  and  Jarrow  United 
District  School  Board,  on  the  24th  Oct.  1903  the 
Hedworth,  Monkton,  and  Jarrow  United  District 
School  Board  were,  at  the  instance  of  the 
H0bbum  Urban  District  Council,  served  with  a 
notice  to  concur  with  the  board  in  the  appoint- 
ment of  Mr.  W.  B.  Keen,  of  London,  accountant^ 
as  a  single  arbitrator,  but  would  not  agree. 

By  the  Education  Act  1902,  s.  27,  sub.-s.  2 : 

This  Act  shall,  except  as  expressly  prcrrided,  oome 
into  operation  on  the  appointed  day,  and  the  appointed 
day  shall  be  the  26th  day  of  Maroh  1903,  or  snoh  other 
day,  not  being  more  than  eighteen  months  later,  as  the 
Board  of  Edaoation  may  appoint,  and  different  days  may 
be  appointed  for  different  pnrposes  and  for  different 
provisions  of  this  Act  and  for  different  oonnoils. 

By  the  second  schedule  to  the  Act,  clause  1 
provides  that 

The  property,  powers,  rights,  and  liabilitiee  (inclading 
any  property,  powers,  rights,  and  liabilities  vested,  con- 
ferred, or  arising  nnder  any  local  Act  or  any  trust  deed> 
of  any  school  board  or  school  attendance  committee 
eiisting  at  the  appointed  day,  shall  be  transferred  to  the 
conncil  exercising  the  powers  of  the  school  board. 

By  clause  8 : 

Sects.  85  to  88  of  the  Local  Government  Act  1894 
[which  contain  transitory  provisions]  shall  apply  with 
respect  to  any  transfer  mentioned  in  this  schednley 
subject  as  follows :  (a)  Bef erences  to  '*  the  i^pointed  day" 
and  to  **  the  passing  of  this  Act  '*  shall  be  cohstmed, 
as  respects  a  case  of  relinqnishment  of  powers  and 
duties,  as  references  to  the  date  on  which  the  relinquish- 
ment takes  effect ;  and  (b)  the  powers  and  duties  of  a 
school  board,  or  school  attendance  committee,  which  is 
abolished,  or  a  council  which  ceases  under  the  pro 
visions  of  this  Act  to  exercise  powers  and  duties,  shall 
be  deemed  to  be  powers  and  duties  transferred  under 
this  Act ;  and  (e)  sub«sects.  4  and  5  of  sect.  85  shall  not 
apply. 

And  by  clause  22 : 

Sect.  68  of  the  Local  Government  Act  1894  (which 
relates  to  the  adjustment  of  property  and  liabilities)  shall 
apply  with  respect  to  any  adjustment  required  for  the 
purposes  of  this  Act. 

The  Arbitration  Act  1889  provides  in  the  first 
schedule  that 

If  no  other  mode  of  reference  is  provided,  the 
reference  shall  be  to  a  single  arbitrator. 

P.  Ogden  Lawrence,  K.C.  and  W,  M,  Cann  for 
the  applicants. — The  application  is  one  under  the 
recent  Education  Act  1902,  incorporating  the 
Local  Government  Act  1894,  s.  68,  by  reference. 
The  Hedworth,  Monkton,  and  Jarrow  United 
District  School  Board  became  severed  under  the 
Act,  and  vests  in  three  different  education 
authorities : 

2  Edw.  7,  c.  42,  ss.  1,  27  (2). 

The  local  education  authority  have  throughout 
their  area  all  the  powers  and  duties  of  a  school 
board:  (sect.  5).  We  ask  for  an  arbitrator  to 
adjust  the  difficulties  which  almost  dally  arise,  and 
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we  are  told  that  we  maBt  wait  until  the  appointed 
day  for  the  other  two  diRtricts.  We  are  entitled  to 
an  immediate  appointment  clear  of  the  county  and 
borough  councils.  If  thej  step  into  the  place  of 
the  school  board,  they  would  have  to  adopt  any 
proceedings  which  have  taken  place.  We  are  the 
education  authority  for  every  purpose  except 
higher  education.  We  submit  that  the  property, 
powers,  and  rights  mentioned  in  clause  1  of  the 
second  schedule  mean  such  part  of  the  powers, 
authorities,  and  duties  as  are  attributable  to 
the  school  board  under  the  Act.  This  adjust- 
ment is  required  for  the  purposes  of  this  Act. 

Sohed.  2,  clauses  (8)  (22) ;  ^ 

56  &  57  Viot.  0.  73,  as.  68,  85-88  ; 
52  &  53  Viot.  0.  49,  8  5  ; 
Annnal  Praotioe  1904,  vol.  2,  pp.  554,  555  ; 
33  &  34  Yiot.  o.  75,  s.  40 ; 

Julixis  V.  Bishop  of  Oxford,  42   L.  T.    Rep.    546  ; 
L.  Sep.  5  App.  Cas.  214, 

were  also  referred  to. 

Warrington,  K.C.  and  Oatey  for  the  united 
district  school  board. — The  Act  did  not  contem- 
plate a  piecemeal  transfer,  but  a  transfer  as  a 
whole.  The  onlj  difference  between  a  school 
board  and  a  united  school  board  is  that 
the  voters  come  from  different  districts.  The 
school  board  is  not  the  educational  authority 
Bnder  the  Act.  The  united  district  school 
board  continues  in  existence  as  the  body 
intrusted  with  education  under  the  old  Acts.  It 
is  impossible  to  give  effect  to  the  provisions  of 
clause  16  of  the  second  schedule,  providing  that 
officers  of  the  authority  transferred  shall  become 
officers  of  the  transferee  council,  until  the  united 
board  ceases  to  exist.  They  referred  to  sect.  27 
sab-sect.  2,  and  sched.  2,  clause  1. 

Kbebwich,  J. — ^Those  who  followed  the  weari- 
some history  of  the  Education  Act  1902  might  be 
8uiT>rised  to  hear  that  there  was  some  point  which 
had  escaped  observation,  but  so  it  was.  I  can 
find  nothing  in  the  Act  which  points  to  the  con- 
clusion that  the  existence  of  a  united  school 
board  was  present  to  the  minds  of  those  who 
framed  this  Act.  If  it  had  occurred  to  the  f ramers 
of  the  Act,  there  would  probably  have  been  some 
express  reference  providing  for  the  case.  It 
does  not  follow  that  the  Act  will  not  fit  it,  and 
I  am  bound  to  construe  this  Act  as  meaning  that 
all  school  boards,  with  their  property,  rights, 
and  liabilities,  shall  be  transferred  to  these  new 
education  authorities.  But  it  was  said  that, 
admitting  that  the  Act  must  apply  in  some  way 
to  united  school  boards,  the  transfer  must  not 
take  place  piecemeal,  but  must  be  done  once  for  all 
-^tmo  ictu,  so  to  speak.  Undoubtedly  there  was 
much  to  be  said  in  favour  of  that  view.  Clause  1 
of  the  second  schedule  did  contemplate  one 
transfer,  and  one  only.  The  result  was  that,  if 
that  clause  was  construed  literally,  according  to 
the  grammatioal  meaning  of  the  words,  there 
must  be  a  single  transfer,  not  a  piecemeal 
transfer.  Bat  a  difficulty  arose  when  one  had  to 
deal  with  the  transfer  of  a  united  school  board 
and  a  transfer  possibly  to  several  educational 
authorities,  as  was  the  case  here.  Starting  with 
the  hypothesis  that  there  was  to  be  a  tr^sfer, 
sooner  or  later,  it  becomes  necessary  so  to 
mould  the  meaning  of  the  clause  as  to  make 
it  apply  to  the  case  of  a  united  school  board, 
where  one  transfer  was  not  sufficient.     I  agree 


with  the  suggestion  that  this  was  an  automatic 
transfer.  It  took  effect  by  force  of  the  Act  of 
Parliament,  so  that  there  was  in  one  sense  one 
transfer;  but  when  the  transfer  was  to  several 
authorities,  that  was  equivalent  to  so  many 
transfers  b^  deed.  That  must  be  the  meaning 
of  the  Act  if  it  was  to  have  the  effect  of  trans- 
ferring the  whole  of  a  united  school  board  to 
more  than  one  authority.  The  language  of  this 
second  schedule  has  been  criticised,  and  it  was 
said  that  it  was  difficult  to  make  it  fit  the  pos- 
sibility of  more  than  one  transfer.  But  the 
difficulty  was  not  all  on  one  side.  According  to 
the  Act,  there  might  be  more  than  one  appointed 
day  for  its  coming  into  operation.  There  might 
be  a  transfer  of  a  part  of  the  school  board  to 
one  educational  authority,  of  another  part  to 
another  educational  authority,  and  the  Board  of 
Education  might  appoint  one  day  for  one 
authority  and  another  day  for  the  other;  and, 
further,  the  Act  enabled  the  Board  of  Education 
to  appoint  different  days,  not  only  for  different 
councils,  but  for  different  purposes.  Therefore 
it  was  quite  competent  for  uie  Board  of  Educa- 
tion to  say  that,  even  as  regarded  Hebbum,  the 
transfer  should  not  be  all  at  one  time ;  and  so 
with  regard  to  Jarrow  and  Durham.  If  the 
clause  was  to  be  dealt  with  strictly  and  confined 
to  a  single  transfer,  one  was  met  with  this  great 
difficulty — that  the  value  of  the  Act  was 
destroyed.  The  Act  plainly  contemplated  more 
than  one  appointed  day.  It  could  only  mean  that 
the  transfer  should  take  place  as  often  as  was 
necessary,  and  that  the  transfer  should  extend 
on  each  appointed  day  so  far  as  it  ought  to 
extend  on  that  particular  day.  If  that  was  so, 
there  was  no  difficulty  at  all  in  construing  the 
other  clauses  of  the  schedule.  They  all  fell  into 
line  when  once  the  difficult  of  construing  the 
first  clause  was  got  over.  Then  arose  the  ques- 
tion what  was  likely  to  require  adjustment.  The 
Legislature  was  silent  as  to  that,  and  for  a  good 
reason.  It  contemplated  that  ail  sorts  of  ques- 
tions might  arise  for  adjustment,  and  it  left  that 
point  entirely  open.  F^:acticaUy  any  question  of 
finance  or  anything  else  might  be  adjusted— for 
example,  the  question  who  was  to  pay  a  partioiikr 
officer.  But  then  it  was  objected  that  there 
could  not  be  a  complete  adjustment  because  then 
were  questions  which  would  arise  between  the 
united  school  board  and  the  two  other  edii- 
oational  authorities,  which  had  not  yet  come  into 
existence  because  the  other  appointed  day  had 
not  arrived.  But  the  answer  to  that  was  that  the 
Hebbum  authority  was  not  concerned  with  those 
questions.  Supposing  the  arbitration  was  (xmi- 
cluded  before  the  1st  April,  the  Hebbum 
authority  would  be  out  of  it.  All  the  questions 
between  the  Hebbum  authority  and  the  united 
school  board  were  to  be  settled  under  the  piesenl 
arbititetion.  That  arbitration  would  settle,  ht 
example,  how  much  a  particular  officer  was  to  be 
paid  by  the  Hebbum  authority.  It  was  true  that 
this  arbitration  might  not  be  eonoladed  on  the 
1st  April.  The  resmt  of  that  would  be  that  the 
Jarrow  and  Durham  authoritiee  would  step  into 
the  shoes  of  the  united  school  board,  and  no 
serious  difficulty  would  arise.  In  my  opiaioiit 
whether  the  question  is  looked  at  as  a  matter  al 
oonvenienoe  or  as  a  matter  of  strict  oonstrooiioa 
of  the  Act  of  Parliament,  there  ought  to  be  an 
arbitration  at  once.    With  regard  to  the  qnestioa 
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who  Ib  to  be  appointed  arbitrator,  I  Agree  witb 
the  respondents  that  it  is  more  convenient  to 
appoint  a  local  4arbitrator.  With  regard  to  the 
costs,  the  sammons  raised  a  question  of  oonstr ac- 
tion which  could  not  have  been  settled  without 
the  assistance  of  the  court,  and  under  the  cir- 
cumstances I  think  that  there  should  be  no 
costs. 

Solicitors :  Baker,  Lees,  and  Co.,  agents  for  A. 
Bohaon,  Hebbum ;  /.  E.  and  H.  Scott,  agents  for 
W.  S,  Daglish  and  Mtdcaster,  Newcastie-upon- 
Tyne. 


Feb.  26  and  March  1, 1904. 

(Before  Fakwbll,  J.) 

Lawson  v.  Bbynolds  and  othebs.  (a) 

Justices — Mayor  of  borough — Borough  justice  ex 
oflScio — County  Justice  sitting  within  the  borough 
— Mayor's  rig  at  to  preside — Borough  business-^ 
Municipal  Corporations  Act  1882  (45  &  46  Vict. 
c.  50),  ss,  154, 155. 

If  a  borough  has  no  separate  commission  of  the 
peace,  so  that  the  mayor  is  a  borough  justice 
▼irtute  officii,  he  is  not  entitled  to  take  the  chair 
at  a  sitting  within  the  borough  of  county  justices 
where  the  court  is  sitting  as  a  petty  sessional 
division,  the  fact  that  the  offence  being  tried  was 
committed  entirely  toithin  the  borough  makes  no 
difference. 

The  expression  "  business  of  the  borough,"  as  used 
in  the  Municipal  CorporatioTU  Act  1882,  s,  155 
(2),  means  the  business  which  a  court  assembled 
&|(  the  mayor  of  a  borough  transacts.  The  busi- 
ness of  a  court  sitting  as  a  petty  sessional 
division  is  county  business  and  remains  so, 
although  the  particular  case  being  tried  might 
have  been  treated  as  borough  business. 

The  principle  o/R.  v.  Sainsbury  (1791, 4  T.  B,  451) 
applied. 

By  Royal  Charter,  dated  the  17th  Aug.  1903,  the 
Urban  District  of  Homsey  was  constituted  a 
borou((h.  The  creation  of  this  borough  took 
effect  on  the  9th  Nov.  1903,  and  the  plaintiff  was 
on  that  day  elected  mayor  of  the  borough. 

By  virtue  of  holding  that  office  he  became  a 
boToueh  justice,  and  on  the  same  day  he  duly 
took  the  oath  of  allegiance  and  the  judicial  oaths 
required  to  be  taken  by  a  justice  in  accordance 
with  sect.  157  (2)  of  the  Municipal  Corporations 
Act  1882. 

The  new  borough  forms  part  of  the  Highgate 

Sitty  sessional  division  of  the  county  of 
iddlesex.  There  is  no  separate  commission  of 
the  peace  for  the  borough,  and  there  has  been  no 
grant  of  a  separate  court  of  quarter  sessions  of 
uie  peace  to  tne  borough. 

For  some  years  the  justices  of  the  county  have 
sat  at  a  court  house  situate  in  Archway-road, 
within  the  borough  of  Homsey,  where  they  have 
held  sx)ecial  petty  sessions  for  the  Highgate 
Division. 

The  plaintiff  claimed  to  be  entitled  under 
sect.  155  of  the  Municipal  Corporations  Act  1882 
to  take  the  chair  at  the  meetings  of  the  county 
justices  at  the  court  house  whenever  business 
arising  out  of  acts  committed  within  the  borough 
was  being  transacted. 

The  county  justices  passed  a  resolution  on  the 

(a)  BmporUA  by  H.  G.  Gabsia,  Eiq.,  Barrister-at-Law. 

Mao.  Cab.— Tol.  XXI. 


25th  Nov.  1903    of    which  the   following  is  a 
minute: 

The  jiistioes  are  not  prepared  to  admit  the  right  of 
the  mayor  to  take  the  ohair  during  the  hearing  of  oases 
arising  in  the  borongh. 

The  justices,  however,  intimated  to  the  plaintiff 
that  they  were  prepared  to  consider  anv  claim 
made  on  his  behalf  to  take  the  chair  for  any 
specific  business  arising  within  the  borough. 

On  the  9th  Dec.  1903,  when  the  county  justices 
had  met  in  the  ordinary  course  at  the  court 
house  for  the  transaction  of  the  business  of  the 
petty  sessional  division,  the  plaintiff  claimed  to 
take  the  chair  for  the  trial  of  a  youth  charged 
under  2  &  3  Vict.  c.  47,  s.  54  (15),  with  throwing 
stones  to  the  damage  or  danger  of  any  person. 
This  offence  had  beien  committed  within  tne  area 
of  the  borouffh. 

The  defendants  (being  the  justices  of  the  countv 
then  present)  refused  to  admit  the  plaintiff  s 
claim. 

The  plaintiff  thereupon  commenced  this  action, 
the  writ  being  issued  on  the  11th  Dec.  1903. 

The  following  sections  of  the  Municipal  Cor- 
porations Act  1882,  in  addition  to  sect.  155,  which 
is  set  forth  in  extenso  in  the  judgment,  were 
referred  to  in  the  course  of  the  argument : 

Sect.  15  (5).  He  shall,  enbjeot  to  the  provisions  of 
this  Aot  respecting  justices,  have  precedence  in  all 
places  in  the  borough. 

*'  He  "  in  the  above  sub- section  is  "  the  mayor." 

Sect.  154  (1).  Where  a  borough  has  not  a  separate 
court  of  quarter  sessions,  the  justices  of  the  county  in 
which  the  borough  is  situate  shall  exercise  the  juris- 
diction of  justices  in  and  for  the  borough  as  fully  as 
they  can  or  ought  in  and  for  the  county. 

Sect.  156.  It  shall  be  lawful  for  the  Queen,  on  the 
petition  of  the  council  of  a  borough,  to  grant  to  the 
borough  a  separate  commission  of  the  peace. 

Sect.  157  (1).  It  shall  be  lawful  for  the  Queen,  from 
time  to  time,  to  assign  to  any  persons  Her  Majesty's 
commission  to  act  as  justices  in  and  for  each  borough 
having  a  separate  commission  of  the  peace.  (2)  A 
justice  for  a  borough  shall  not  be  capable  of  acting  as 
such  until  he  has  taken  the  oaths  required  to  be  taken 
by  justices,  except  the  oath  as  Vk  qualification  by 
estate,  and  made  before  the  mayor  or  two  other  mem- 
bers of  the  council  a  declaration,  as  in  the  eighth 
schedule.  (3)  He  must,  while  acting  as  such,  reside  in 
or  within  seven  miles  of  the  borough,  or  occupy  a  house, 
warehouse,  or  other  property  in  the  borough.     .     .     . 

Sect.  158  (1).  A  justice  for  a  borough  shall,  with 
respect  to  offences  committed  and  matters  arising 
within  the  borough,  have  the  same  jurisdiction  and 
authority  as  a  justice  for  a  county  has  under  any  local 
or  general  Act  with  respect  to  offences  committed  and 
matters  arising  within  the  county;  except  that  he 
shall  not,  by  virtue  of  his  being  a  justice  for  the 
borough,  aot  as  a  justice  at  any  court  of  gaol  delivery 
or  quarter  ssssions,  or  in  making  or  levying  any  county 
or  borough  rate. 

Macm^rran,  K.C.  and  E,  Beaumont  for  the 
plaintiff. — We  submit  that  the  plaintiff  is  clearly 
entitled  to  the  right  he  now  claims  in  view  of  the 
wordings  of  sect.  155  of  the  Municipal  Cor- 
porations Act  1882.  The  older  statute— -viz.,  the 
Municipal  Corporations  Reform  Act  (5  &  6 
Will.  4,  c.  76)  only  provided  by  sect.  57  that 
the  mayor  of  a  borough  should  have  '^  prece- 
dence in  all  places  within  the  borongh."  This 
was  held  in  Ex  parte  Mayor  o^  Birmingham 
(3  L.  T.  Rep.  270 ;  30  L.  J.  2,  Q.  B.)  to  refer  only 
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to  social  and  not  magisterial  precedence.  The 
present  Act  goes  farther,  and,  after  pro- 
viding that  the  mayor  shall  have  precedence 
'*  over  all  other  justices  acting  in  and  for  the 
borough,"  eect.  155  goes  on  i  **  And  be  entitled  to 
take  the  chair  at  all  meetings  of  justices  held  in 
the  borough  at  which  he  is  present  hj  virtue  of 
his  oflSce  of  mayor ;  except  that  he  shall  not  by 
virtue  of  this  section  have  precedence  over  the 
lustices  acting  in  and  for  the  county  in  which  the 
borough  or  any  part  thereof  is  situate,  unless  when 
acting  in  relation  to  the  business  of  the  borough." 
This  can  only  relate  to  magisterial  precedence. 
Where,  as  in  this  case,  there  are  no  quarter 
sessions  nor  commission  of  the  peace,  the  county 
justices  and  the  mayor  and  ex-mavor  have  con- 
current jurisdiction  within  the  oorough ;  the 
mayor  and  ex-mayor  being  borough  justices  ex 
officio  (Municipal  Gor]porations  Act  1882,  ss.  154, 
155) — that  is,  county  justices,  with  their  powers 
limited  to  a  special  locality,  viz.,  the  borough: 
(Mayor  of  Beigate  v.  Hart,  L.  Rep.  3  Q.  B.  244, 
248).  This  exactly  brings  the  cate  within  the 
wording  of  the  exception  in  sect.  155  (2),  and  the 
mayor  is  therefore  entitled  to  preside  when  the 
justices  are  acting  in  relation  to  the  business  of 
the  borough.  The  sole  question  becomes,  there- 
fore, what  is  "business  of  the  borough."  We 
submit  that  it  is  any  business  which  comes  before 
the  justices  for  transaction  and  which  has  arisen 
entirely  within  the  borough.  Just  such  a  case  in 
fact,  as  this  offence  of  throwing  stones  within 
the  borough:  (see  the  definition  of  "borough 
business"  in  17  &  18  Vict.  c.  20,  ss.  2,  16.) 
They  also  referred  to 

Reg,  Y.  W'hittlet,  1849,  13  Q.  B.  248 ; 

WiUon  ▼.  dtrugnell,  45  L.  T.  Eep.  219  ;  7  Q.  B. 

Div.  548; 
Mnnioipal  Corporations  Act  1882,  b.  15  (1). 

Warmington,  K.C.  and  Danckwerts,  K.C. 
(Eustace  Hills  with  them)  for  the  defendants. — 
Sect.  155  (2)  of  the  Municipal  Corporations  Act 
1882  does  not  give  the  mayor  the  right  to  preside 
at  petty  sessions.  The  mayor  and  ex- mayor  can 
hold  sittings  in  their  borough,  and  the  mayor  is 
then  entitled  to  {)r^8ide,  even  though  assisted  by 
county  justices.  Here  the  county  justices  were 
meeting  to  take  petty  sessional  business  and  not 
borough  business,  and  the  mere  fact  that  a  cer- 
tain offence  to  be  tried  was  committed  within  the 
borough  does  not  alter  the  business  from  petty 
sessional  to  borough  business  as  suggested.  If 
"business  of  the  borough"  was  intended  to  mean 
what  ha«been  PuggeRted,  why  was  not  the  expres- 
sion in  sect.  158.  "  offences  committed  and  matters 
arising  within  the  borough,"  employed  ?  A  con- 
sideration of  the  old  common  law  position  will 
throw  light  on  what  was  meant  by  borough 
business.  The  original  position  of  borough 
justices,  who  could,  since  27  Hen.  8,  c.  24,  be 
appointed  by  Royal  Charter  alone,  is  clearly  seen 
by  the  capes  of 

Blankley  v.  Wirutanley,  1789,«  T.  R.  279  ; 
R.  V.  Saivshury,  1791,  4  T.  K.  451  : 
Jones  V.  WiUiam,  1825.  3  B.  &  C.  762 ; 
R.  V.  Amos,  1819,  2  B.  &  Aid.  533. 

From  these  we  see  that  the  Municipal  Cor- 
porations Act  1882,  in  dealing  with  this  subject, 
was  to  a  great  extent  declaratory.  Sect.  154  (1) 
stated  the  recognised  position  in  boroughs  where 
there  were  no  quarter  sessions.    Then  sects.  156, 


157, 158,  159,  and  160  state  how  a  separate  com- 
mission of  the  peace  is  obtained,  and  deal  with  the 
position  of  borough  justices  in  such  a  case,  and 
lay  down  what  nad  been  long  reoog^aed  at 
common  law,  that  the  borough  justices  and 
county  justices  were  to  have  concurrent  jurisdic- 
tion. Sect.  155  (1)  deals  with  the  case  where 
there  is  no  commission  of  the  peace,  and  exact 
that  the  mayor  and  ex- mayor  snail  be  borough 
justices  virtute  officii,  and  it  is  submitted  that 
the  intention  of  the  Act  was  to  give  them  the 
status  of  borough  justices,  as  set  forth  in  the 
subsequent  sections  and  no  more.  Sect.  155  (2) 
must  then  relate  to  the  position  when  there  is  a 
separate  commission  of  the  peace  for  the  borough, 
while  the  exception  in  that  sub-section  exactly 
covers  a  case  like  the  present,  and  gives  no  pre- 
cedence to  the  mayor,  oecause  borough  business 
was  not  being  transacted.  The  county  justices 
had  assembled  to  transact  business  of  the  petty 
sessional  division,  that  is  county  business.  They 
had  seisin  of  the  jurisdiction  in  the  business 
before  them  as  being  county  business,  and  in 
accordance  with  B.  v.  Sainsbury  (uhi  sup.)  no 
part  of  that  business  could  be  intercepted  by  the 
borough  justices  and  treated  as  borough  busi- 
ness. We  submit,  therefore,  that  the  plaintifTs 
contention  must  fail.    They  also  referred  to 

R.Y.  Justices  of  Devon,  1818,  1  B.  &  Aid.  588; 
Darby  v.  The  Queen,  1845,  12  CI.  A  F.  520. 

Macmorran,  K.C.  in  reply. 

March  1. — Farwell,  J.  delivered  the  following 
written  judgment : — The  Mayor  of  Hornsey  claims 
a  declaration    that  he  is  entitled,   by  virtue  of 
sect.  155  of  the  Municipal  Corpoi^tions  Act  1882, 
to  precedence  over  all  justices  of  the  peace  for 
the  county  when  sitting  at  petty  sessions  within 
the  borough  and  acting  in  relation  to  the  busi- 
ness of  the  borough  under  the  following  circum- 
stances.   The  borough  of  Hornsey  forms  part  of 
the  county  of  Middlesex,  and  was  incorporated  by 
Royal  Charter  of  the  17th  Aug.  1903.     The  pl^n- 
tiff  was  duly  elected  mayor  of  the  borough  on  the 
9th  Nov.  1903,  and  has  taken  the  oath  of  allegi- 
ance and  the  judicial  oaths  required  to  be  takeu 
by  a  justice  of  the  peace  for  the   borough  and 
also  by  a  justice  of  the  peace  for  the  county. 
The  borough  has  not  a  separate  court  of  quarter 
sessions,  nor  has  it  a  separate  commission  of  the 
peace,  and  the  county  justices  continue  to  hold 
petty  sessional  courts  for  the  Highgate  Division 
in  exactly  the  same  way  as  they  held  them  before 
the  incorporatiou,  and  their  jurisdiction  is  in  no 
way  abridged  or  affected  by  the  incorporatioD. 
The  question  turns  on  the  true  construction  of 
sect.  155  of  the  Municipal  Corporations  Act  1882, 
which  ia  as  follows:  "(I)  The  mayor  shall,  by 
virtue  of  his  office,  be  a  justice  for  the  borough,  and 
shall,  unless  disqualified  to  be  mayor,  continue  to 
be  such  a  justice  during  the  year  next  after  he 
ceases  to  be  mayor.     (2)  The  mayor  shall  hare 
precedence  over  all  other  justices  acting  in  and 
for  the  borough,  and   be  entitled  to  take  the 
chair  at    all    meetings    of  justices  held  in  the 
borough  at  which  he  is  present  by  virtue  of  his 
office  of  mayor ;  except  that  he  shall  not,  b^  virtue 
of  this  section,  have  precedence  over  the  justices 
acting  in  and  for  the  county  in  which  the  borough 
or  any  part  theraof  is  situate,  unless  when  acting 
in  relation  to  the  business   of  the    borough,  or 
over    any    stipendiary  magistrate   engaged    in 
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admmistering  justice."    The  Act  obviously  con- 
templates that  the  mayor  will  sit  with  the  county 
justices,  and  gives  him   the  right  to  take  the 
chair   at  all    meetings  of    justices  held  in  the 
borough  at  which  he  is  present  virttUe  officii^  and 
not  merely  at  meetings  of  borough  justices,  for, 
having  regard  to  the  exception,  I  cannot  read 
"  justices     us  if  it  were  "  such  justices."    This 
right  to  attend  meetings  of  the  county  justices  is 
in  accordance  with  the  general  law  as  laid  down 
in  E.  V.  Amos  (1819,  2  B.  &  A.  533),  and  stated 
by  Lord  Blackburn  in  Mayor  of  Beigate  v.  Hart 
(li.  Bep.  3  Q.  B.  24f4,  at  p.  248),  that  in  a  borough 
where  there  is  no  court  of  quarter  sessions  and 
no  non-intromittant  clause  in  the  charter  (which 
is  this  case)  the  justices  of  the  borough  have  no 
exclusive  jurisdiction  within  the  borough  and  no 
jurisdiction  beyond  the  borough,  but  act  in  ease 
and  in  aid  of  the  county  justices,  so  far  as  they 
act  upon  what  are  at  the  same  time  borough  and 
county  offences,  and  all  acts  that  the  borough 
justices  can  do  can  be  done  by  the  county  justices. 
The    county  justices  and  the    borough   justices 
have  exactly  the  same    powers  and  authorities, 
but  the  ambit  of  the  exercise  of  such  powers  is 
different — that  of  the  county  justices  includes, 
and  that  of  the  borough  justices  is  limited  to, 
offences  committed  within  the  borough.     They 
may  act    together    (per     Lord   Kenyon,    B,  v. 
Saitubury,  4  T.  B.  451,  at  p.  456),  and  the  county 
justices   cannot    lawfully  exclude   the   borough 
justices  {Beg,  v.    WiUianMon,  7  Times  L.  Bep. 
534),  and  the  county  justices  can,  if  they  please, 
sit  with  the  borough    justices  in  petty  sessions 
for  the  borough  and  dispose  of  borough  business. 
This  brings  me  to  the  consideration  of  the  excep- 
tion.   I  observe  that  the  sub- section  begins  by 
^ving  precedence  and  the  right  to  take  the  chair, 
while  the  exception  specifies  precedence  only,  and 
I  do  not   forget  that  under  the  Act    5  and  6 
Will.  4,  c.  76,  it  was  held  that  words  giving  prece- 
dence only  applied  to  social  and  not  to  magis- 
terial precedence,  e.g.,  Ex  parte  Mayor  of  Bir- 
mingham (30  L.  J.  2,  Q.  B.),  but  1  do  not  think 
that  it   is  possible  so  to  limit   the   exception, 
having   regard   to   the    reference   to   business. 
The  next  question,  to  my  mind,  is,  "What  is 
meant  by  '  the  business  of  the  borough  P ' "    The 
facts  in  the  present  case,  and  on  which  alone 
I  express   an  opinion,  are   as   follows:  On  the 
9th  Dec.  1903  the  county  justices  for  the  petty 
sessional  division  of  Highgate  sat  at  Hornsey  in 
petty    sessions.      The    business   of    the   court 
included    an    information    laid    against  (rerald 
Herman  for  throwing  stones  within  the  borough 
on  a  summons  against  Herman  signed  by  a  county 
justice.    On  the  case  being  called  on  the  mayor 
claimed  the  right  to  take  the  chair  on  the  ground 
that  he  was  entitled  so  to  do  on  all  cases  in  which 
the    offence    had   been   committed    within  the 
borough.    His  right  was  not  admitted,  and  this 
action  is  brought  to  establish  such  right.    I  am 
of  opinion  that  the  mayor  has  no  such  right.   The 
court  was  sitting  as  a  petty  sessional  division, 
not  as  petty  sessions.    The  summons  was  granted 
bj  a  county  justice,  and  the  county  justices  had 
f-oll  jurisdiction  to  deal  with  the  case,    llhe  fact 
tbat  if  there  were  a  mayor  and  ex-mayor,  so  as 
to  constitute  a  quorum,  they  could  have  sat  in 
petty    sessions    (see    Beg.    v.    Whittles,     1B49, 
13  Q^  B.  248,  at  p.  254)  and  have  granted  a  sum- 
mens  to  bring  the  prisoner  before  them  does  not 


make  the  trial  of  this  offence  business  of  the 
borough.    It  was,  in  fact,  business  of  the  county, 
and  not  the  less  so  because  it  might  in  certain 
events  have  been  dealt  with  as  business  of  the 
borough.      Even    if   there    were    a   quorum    of 
borough  justices,  they  could  not  as  such  try  the  case 
after  the  jurisdiction  of  the  county  justices  had 
attached.    When  a  case  has  once  been  earmarked 
as  county  business  or  borough  business  by  the 
issue  of  a  proper  summons  to  appear  before  the 
county  or  the  borough  tribunal,  as  the  case  may 
be,  the  county  justices  or  the  borough  justices,  as 
the  case  may  be,  have  seisin  of  it,  and  the  other 
body  of    justices,    although  having    concurrent 
jurisdiction,  cannot    intercept   the    case.      The 
question  before  me  is  governed,  in  my  opinion,  by 
tne  decision  of  the  Court  of  King's  Bench  in  B. 
V.  Sainshury  (4  T.  B.  451),  that  where  two  sets  of 
magistrates  have  a  concurrent  jurisdiction  and  one 
appoints  a  meeting  to  grant  ale  licences,  their 
jurisdiction  attaches  so  as  to  exclude  the  others, 
although    both    might    sit    together.      In  that 
case  the  mayor  and  some  of  the  aldermen  of  the 
City  had  by  charter  jurisdiction  in  South wark, 
but  as  the  charter  contained  no  non-intromittant 
clause  the  justices  of  Surrey  had  a  concurrent 
jurisdiction.    Lord  Kenyon,  at  p.  456,  says :  "  But 
another  question  has  arisen  ana  which  is  proper 
should  be  settled,  whether  it  be  legal  (for  whether 
it  be  decent  or  decorous  no  person  can  doubt)  for 
two   sets  of   magistrates,   having  a  concurrent 
jurisdiction  to  run  a  race  in  the  exercise  of  any 
part  of    their    jurisdiction  P      It  is  of   infinite 
importance  to  the  public  that  the  acts  of  ma^s- 
trates  should  not  only  be  substantially  good,  but 
also  that  they  should  be  decorous.    The  facts  in 
this  case  are  shortly  these :  Some  of  the  justices 
for  the  county  of  Surrey,  having  before  them  the 
statute  of  26  G^.  2,  and  knowing  that  the  licences 
ought  to  be  granted  on  a  certain  day  and  time, 
appointed  a   day,   the  4th    Sept.,   for  licensing 
alehouses  in  this  division,  on  which   day  they 
accordingly  held  their  meeting ;  and  certain  of  the 
magistrates  of  the  City  of  London,  who  in  general 
are  competent  to  this  purpose,  appointed  another 
meeting  on  a  subsequent  day.    But  the  jurisdic- 
tion of  the  justices  who  had  appointed  the  first 
meeting    had  attached    before  this  time;    not, 
indeed,  so  as  to  exclude  the  City  justices  from 
acting   at  the   first    meeting,   for   they    might 
all    have    acted    together;    but     it     excluded 
the  City  justices  of  their  jurisdiction  to  act  on 
the  subsequent  day.    On  the  general  question, 
therefore,  I  am  clearly  of  opinion  that  the  Surrey 
justices  and  the  magistrates  for  the  City  have  a 
co-ordinate  jurisdiction  within  this  district ;  and 
that  the  meeting  of  the  City  justices  in  this  case 
was  illegal,  the  jurisdiction  of  the  other  magi- 
strates having  first  attached."    In  my  opinion  the 
mayor  in  the  case  before  me  could  not  issue  a 
summons  against,  or  hold  a  petty  sessions  for  the 
borough  on,  a  prisoner  already  summoned  before 
the  county  justices,  because  the  jurisdiction  of 
the  latter  had  already  appropriated  it  as  county 
business,  and  by  parity  of  reasoning  he  cannot 
be  heard  to  intervene  and  say  that  it  is  borough 
business  for  the  purpose  of  founding  upon  it  a 
claim  to  take  the  chair  at  a  meeting  of  the  county 
justices  sitting  for  the  petty  sessional  division  to 
try  it.    It  was,  in  fact,  ab  initio  and  remained 
throughout  county  business.    In  the  same  way, 
if  there  were  a  borough  petty  sessions  and  the 
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8  amnions  had  required  the  prisoner  to  attend 
there,  the  county  justices  could  not  have  inter- 
cepted it«  and  if  they  had  chosen  to  sit  at  the 
borough  sessions  the  mayor  would  have  taken  the 
chair.  The  result  is  that  the  action  fails  and  is 
dismissed  with  costs. 

Solicitor  for  the  plaintiff,  L,  /.  Tattiam. 
Solicitor  for  the  defendants,  Richard  Nicholson, 


Feb,  10, 11,  12, 13, 15,  and  17,  1904. 

(Before  Fabwbll,  J.) 

Attobney-Genebal  v.  Mayob,  &c.,  of 

Nottingham,  (a) 

Public  and  private  nuisance — S^n^pox  hospital 
— Injunction  —  Public    convenience  —  Public 
health — Scientific  evidence  as   to   the  effects  of 
similar  hospitals. 

A  quia  timet  action  was  brought  by  the  Attorney- 
General  on  the  relation  of  certain  owners  and 
occupiers  in  a  district  near  a  populous  city,  and 
by  the  same  owners  and  occupiers  as  plaintiffs 
to  restrain  the  use  by  the  corporation  of  the 
city  of  certain  buildings  as  a  smallpox  hospital, 
both  as  a  public  and  a  private  nuisance. 

Held,  that  to  succeed  in  such  a  case  it  is  necessary 
for  the  plaintiffs  to  show,  not  merely  that  incon- 
venience may  be  experienced  or  a  sentiment  of 
danger  may  exist ;  but  a  strong  probability, 
amounting  to  a  moral  certainty  that  the  hospital, 
if  established,  will  be  an  actionable  nuisance, 
and  that  the  plaintiffs  having  failed  to  show 
this,  that  their  action  must  be  dismissed. 

In  the  course  of  the  trial  the  plaintiffs  adduced 
scientific  evidence  to  show  from  the  experience  of 
other  smallpox  hospitals  that  such  hospitals 
tended  by  aerial  convection  to  spread  the  disease ; 
and  rebutting  scientific  evidence  was  adduced  by 
the  defendants.  At  the  desire  of  the  parties  his 
lordship  heard  the  evidence  ;  but  expressed  con* 
siderable  doubt  as  to  its  admissibility. 

Witness  action. 

The  corporation  of  Nottingham,  who  were  the 
local  sanitary  authority  for  the  city,  determined 
in  the  early  part  of  1903,  under  their  statutory 
powers,  to  establish  a  new  smallpox  hospital  for 
the  accommodation  of  smallpox  patients  in  their 
city,  the  existing  accommodation  being  insuf- 
ficient 

For  this  purpose,  after  much  consideration, 
they  acquired  a  piece  of  land  in  the  parish  of 
Bnlwell,  Nottingham,  containing  four  acres  of 
land  or  thereabouts,  and  commenced  to  erect 
buildings  thereon. 

About  August  in  the  same  year  the  buildings 
were  opened  for  the  reception  of  smallpox 
patients,  and  for  the  accommodation  of  a  medical 
staff  and  nurses. 

The  buildings  stood  on  a  piece  of  land,  tri- 
angular in  shape,  the  base  being  about  350  yards 
long,  and  abutting  on  an  old  forest  road,  which 
was  at  present  used  as  a  highway,  and  adjoining 
on  another  side  a  private  road  leading  to  the 
pumping  station  of  the  Bestwood  Coal  and  Iron 
Company  Limited,  and  lying  between  the  main 
line  of  the  Midland  Railway  and  a  branch  line 
of  the  Great  Northern  Railway,  152  yards 
from  the  former  and  twenty- seven  yards  from 
the  latter. 


(a)  Reported  by  J.  aktbur  Price,  Eaq.,  Barrister-at-Lavr.      I  Company  as  plaintiffs  against  the  mayor, 


The  plan  of  the  institution  was  that  every 
building  which  was  to  contain  infected  persons  or 
things  should  be  placed  4f0ft.  distant  from  the 
boundary. 

There  was  an  inner  fence  of  barbed  wire  round 
the  premises;  and  an  outer  fence,  6ft.  6in.  in 
height,  with  barbed  wire  at  the  top,  inclosed  the 
grounds  except  in  one  place,  where  they  were 
separated  from  the  adjoining  properties  by  a 
precipitous  bank  and  a  wide  stream. 

The  old  forest  road  or  highway  which  led  from 
Bulwell  to  a  place  called  Papplewick,  on  which 
the  premises  aouttec^  was  used  by  the  public  (but 
only  to  a  small  extent)  for  pedestrian,  vehicular, 
and  bicycle  traffic. 

On  either  side  of  the  road  near  the  hospital 
there  were  only  a  few  dwelling-houseB.  The 
nearest  was  a  cottage  occupied  by  a  man  named 
Barrow,  a  servant  of  the  Bestwood  Coal  and  Iron 
Company  Limited,  who  lived  there  with  his  family 
— five  in  number  altogether. 

The  nearest  residences  after  Barrow's  cottage 
were  six  cottages  with  twenty-three  inmates, 
157  yards  distant. 

The  village  of  Bestwood  was  situate  half  a  mile 
or  thereabouts  from  the  hospital ;  there  was  there 
a  parish  school,  and  the  headmaster,  William 
English  Robinson,  resided  in  a  school  house 
attached  to  the  school. 

Thomas  Asken  Loeth,  a  miller  and  farmer  in 
the  neighbourhood,  was  owner  of  a  house  and 
three  cottages  adjoining  his  mill,  all  of  which 
premises  were  within  200  yards  or  thereaboats  of 
the  hospital. 

The  Bestwood  Coal  and  Iron  Company  Limited 
were  the  owners  and  occupiers  of  a  colliery,  mines, 
and  ironworks  in  the  parish.  They  employed 
altogether  a  large  number  of  workpeople,  290 
being  employed  in  the  Bestwood  Ironworks,  part 
of  which  was  within  a  quarter  of  a  mile  radios  of 
the  colliery  ;  and  1280  in  the  colliery,  which  was 
without  the  quarter,  but  within  the  half-mile 
radius,  but  the  majority  of  these  worked  under- 
ground. 

There  was  a  resident  population  of  204  persons 
within  the  quarter- mile  radius  of  the  hospital, 
and  of  510  persons  within  the  half-mile  radius. 

The  plans  of  the  site  and  buildings  had  not 
been  approved  by  the  Local  Government  Board 
since  tne  corporation  did  not  require  to  raise  any 
loan  for  the  building. 

It  was,  however,  alleged  that  in  the  selection 
of  the  site  and  in  the  erection  and  laying  oat  of 
the  Luilding  and  grounds  the  corporation  had 
complied  with  the  conditions  upon  which  the 
Local  Grovemment  Board  insists  in  cases  in 
which  it  sanctions  a  smallpox  hospital. 

The  hospital,  which  was  prepared  to  accommo- 
date forty  patients,  appeared  to  be  well 
managed.  It  seemed  that  a  single  patient  had 
actually  been  seen  in  the  grounds  outside  the 
inner  fence,  but  he  appeared  at  the  time  to  be 
convalescent.  There  was  no  evidence  that  the 
hospital  had  tended  to  spread  infection  either  in 
the  neighbourhood,  or  among  the  school  children^ 
or  among  the  men  employed  in  the  works. 

An  action  was  brought  by  the  Attomej- 
General  on  the  I'elation  of  the  above-mentioned 
William  English  Robinson,  Thomas  Asken 
Loeth,  and  the  Bestwood  Coal  and  Iron  Com- 

Ipany  Limited,  also  by  these  same  individuals  and 
company  as  plaintiffs  against  the  mayor,  alder- 
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men,  and  citizens  of  Nottingham  for  (1)  an 
isjanction  to  restrain  the  defendants,  their  ser- 
vants, and  agents,  from  using  the  buildings 
known  as  the  Bulwell  Smallpox  Hospital  as  a 
hospital  for  the  reception  of  persons  suffering 
from  smallpox,  so  as  to  cause  a  nuisance  to  the 
inhabitants  of  the  neighbourhood  or  to  persons 
pwsing  along  the  neigbbouring  highway  ;  (2)  an 
m junction  to  restrain  the  defendants,  their 
agents,  and  servants,  from  using  the  building 
as  a  hospital  for  the  reception  of  persons  suffer- 
ing from  smallpox,  so  as  to  cause  a  nuisance  to 
the  relator  plaintiffs  as  owners  and  occupiers  in 
the  neighbourhood. 

Both  sides  at  the  hearing  of  the  action  relied 
to  a  considerable  extent  on  scientific  evidence,  and 
both  desired  that  it  should  be  heard,  the  plaintiffs 
calling  scientific  experts,  who  insisted  that  small- 
pox  is  disseminated  by  aeiial  convection,  and  the 
defendants  also  calling  scientists  who  substan- 
tially denied  this  theory. 

Dr.  John  Clough  Thresh,  lecturer  on  public 
health  at  the  London  Hospital,  examiner  at  the 
University  of  London,  and  medical  officer  of 
health  for  the  Essex  County  Council,  who  gave 
evidence  on  behalf  of  the  plaintiffs,  gave  as  his 
opinion  that  the  presence  of  hospital  ships  in  the 
Thames  had  caused  a  great  increase  of  smallpox 
in  the  district  opposite  to  the  place  in  the  river 
where  they  were  moored. 

Dr.  Thresh  showed  that  in  one  year  the  small- 
pox cases  in  the  Orsett  Union  (which  included 
a  parish  West  Thurrock,  which  parish  had  two 
centres  of  population.  West  Thurrock  and  Pur- 
fltet,  Parfleet  being  opposite  to  the  hospital 
shipB)  were  fifty-three,  and  the  outside  castas  in 
the  same  aistriut  185,  while  the  proper  proportion 
would  have  been  for  the  Orsett  Union  one- fiftieth 
of  the  whole.  Of  these  fifty- three  cases  of  infec- 
tion, thirty-one  arose  in  the  parish  of  West 
Thurrock,  and  the  greater  the  distance  from 
Pardeet  the  less  was  found  to  be  the  infection. 

In  cross-examination  the  doctor  stated  that  he 
had  done  his  best  to  ascertain  if  there  was  any 
communication  between  the  ships  and  the  Essex 
side  of  the  river,  and  that  he  had  not  the  slightest 
doobt  but  that  there  was  very  little.  Public 
opinion  in  the  district  was,  he  seated,  very  strong 
on  the  subject. 

Doctor  Mc7ail,  examiner  in  medical  jurispru- 
dence and  public  health  in  the  univerbities  of 
Glasgow  and  Edinburgh,  president  of  the  Sanitary 
Association  of  Scotland,  and  of  the  State 
medicine  section  of  the  British  Medical  Associa- 
tion, who  gave  CTidence  on  the  same  side,  stated 
that  the  theory  of  the  dissemination  of  smallpox 
by  aerial  convection  over  a  considerable  space 
was  not  a  new  theory  in  medical  circles,  it  being 
found  stated  in  medical  books  a  hundred  years 
old,  and  there  being  an  inbtance  of  such  infec- 
tion  across  the  Charles  River,  Boston,  in  North 
America,  where  the  width  of  the  river  was  1500ft. 

On  the  defendants'  side  Dr.  Edward  W.  Hope, 
professor  of  health  in  the  Victoria  University, 
Manchester,  and  medical  officer  of  the  Port 
of   Liverpool,    gave    evidence  from    his    Liver- 

Eool  experience  to  the  effect  that  smallpox 
oepitals  did  not  spread  infection.  In  Liver- 
pool every  effort  was  made  by  patient,  con- 
tinuous, and  painstaking  observation  to  trace 
the  origin  of  every  case  of  smallpox,  with  tbe 
object   of  suppressing    every    outbreak    of    the 


disease.  The  largest  smallpgx  hospital  in  Liver- 
pool was  the  Park  Hill  Hospital,  and  he  could 
not  name  a  single  case  of  smallpox  in  the  neigh- 
bourhood which  could  be  traced  to  the  hospital. 
In  his  opinion  tbe  scientific  theory  of  aerial  con- 
vection was  pressed  much  too  far  by  some  medical 
scientists.  He  disbelieved  that  particles  of  disease 
could  be  conveyed  in  this  manner  for  a  quarter  or 
half  a  mile. 

Similar  evidence  was  given  by  other  eminent 
scientists. 

Witnesses  were  also  examined  on  both  sides 
as  to  the  site  and  management  of  the  hospital,  the 
effect  of  which  is  summarised  in  the  statement  of 
facts  in  this  report  and  in  the  judgment. 

Among  other  witnesses  called  in  this  con- 
nection by  the  plaintiffs  was  Dr.  Joseph  W.  B. 
Fletcher,  who  had  examined  the  hospital  pre- 
mises on  behalf  of  the  Local  Government  Board. 
This  gentleman  produced  a  letter  from  the  Presi- 
dent uf  the  Local  Government  Board,  in  which 
the  President  objected  to  the  praduction  of  thia 
report,  and  desired  the  doctor  to  represent  to  the 
court  that  the  production  would  be  injurious  to 
Hib  Majesty*s  service.  He  was  further  directed 
by  the  Local  Government  Board,  subject  to  the 
directions  of  the  court,  to  confine  his  evidence  to 
matters  of  fact.  In  reply  to  his  Lordship  thia 
witness  stated  that  the  inspectors  of  the  Local 
Government  Board  were  accustomed  to  visit  all 
parts  of  the  country,  and  to  consult  with  the 
members  of  all  sanitary  authorities;  that  these 
gentlemen  generally  gave  them  full  information^ 
but  in  confidence,  and  that,  if  it  became  known 
that  inspectors  were  liable  to  be  examined  in  court 
in  respect  of  information  so  obtained,  confidence 
would  not  in  future  be  reposed  in  them. 

The  witness  was  not  examined  ;  but  his  Lord- 
ship stated  that  in  his  opinion,  as  he  had  to 
protect  the  public  health,  he  ous^ht  to  have  been 
assisted  by  the  representatives  of  tne  Local  Govern- 
ment Board,  and  that  he  respectfully  protested 
a(;ainst  the  refusal  to  allow  him  to  see  the  docu- 
ment containing  the  report. 

Upjohn,  K.O.  and  Llewellyn  Davies  for  the 
plaintiffs. — The  number  of  inhabitants  in  the 
district  is  sufficient  to  make  this  smallpox  hoii- 
pital  a  nuisance  against  which  the  court  should 
grant  an  injunction.  There  is,  further,  no 
guarantee  but  that  the  hospital  premises  may  be 
enlarged.  The  best  scientific  authorities  agree 
that  this  disease  may  be  disseminated  by  the  air. 
The  nuisance  is  here  both  public  and  private. 
When  the  Local  Government  Board  allows  small- 
pox hospitals,  it  insists  on  their  being  placed  far 
from  populous  places  and  at  a  distance  from 
traffic: 

Kill  V.  Metro-politan  Asylums  Board,  40  L.  T.  Bep. 
491 ;  42  L.  T.  Bep.  212;  47  L.  T.  Bep.  29;  6 
App.  Caa.  193. 

It  is  certainly  necessary  for  us  in  a  quia  timet 
action  to  show  that  thei^e  is  a  high  probability 
that  the  nuisancts  will  be  of  an  Irreparable 
character,  but  here  it  appears  that  it  will  be  a 
great  danger.  With  regard  to  the  hospital  as  a 
public  nuisance,  they  referred  to 

Rex  V.  Vardandillo,  1815,  4  M.  ft  S.  73  ; 
Rex  V.  Bwmstt,  1815,  4  M.  &  S.  272  ; 
Reg.  V.  Lister,  1859,  3  Jur.  N .  S.  570  ; 
Attorney-Qeneral  v.  Shrewtbury  Bridge   Company ^ 
1882,  46  L.  T.  Bep.  687 ;  21  Oh.  Div.  752. 
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Asquith,  K.O.,  Macmorran,  K.C.,  and  R.  J. 
Parker  for  the  defendants. — The  onua  that  lies 
on  the  plaintiffs  to  show  that  the  hospital  will  be 
a  cause  of  infeotion  to  residents  in  the  district 
and  persons  passing  along  the  road  has  not  been 
discharged.  Farther,  this  is  a  matter  in  which 
the  general  public  interest  must  be  considered. 
Supposing  that  there  were  no  smallpox  hospital 
here  and  that  persons  suffering  from  the  disease 
were  treated  in  their  own  homes,  the  risk  of  infec- 
tion would  be  greater.  The  arguments  of  the 
plaintiffs  would  render  impossible  the  building  of 
a  smallpox  hospital  in  any  populous  district; 
but  the  Public  Health  Act  1875  (38  &  39  Vict. 
c.  55)  expressly  empowers  local  authorities  to 
provide  hospitals  :  (sect.  131).  In  this  case  the 
site  has  been  carefully  selected,  and  the  defen- 
dants have  met  the  requirements  of  the  Local 
Government  Board.  The  plaintiffs'  scientific 
evidence  is  fallacious.  It  rests  entirely  upon  a  mass 
of  affirmative  evidence,  which  a  single  negative 
instance  is  sufficient  to  destroy.  They  have,  in 
fact,  fallen  into  the  fallacy  which  Lord  Bacon 
describes  as  "inductio  per  enumerationem 
simplicem,  ubi  non  reperitur  instantia  oontra- 
dictoria."  If  it  can  be  shown  in  a  single  instance 
that  a  smallpox  hospital  has  not  in  fact  spread 
contagion,  the  plaintiffs'  case  is  gone ;  and  more 
than  sufficient  evidence  has  been  adduced  by  the 
defendants  for  this  purpose.  As  to  the  authori- 
ties. Hill  V.  Metropolitan  Asylums  District  was  not 
a  quia  timet  action.  It  was  a  case  of  a  nuisance. 
The  cases  which  the  present  resembles  are 

Fleet  V.  Metropolitan  Asylums  Boards  1886, 2  Times 

L.  Bep.  861 ; 
Attorney -Oensral    v.    Guildford     Joint     Hospital 

Board,  1895,  12  Times  L.  Bep.  54  ; 
Harrop  v.  Ossett  Corporation,  1895, 14  Times  L.  Bep 

308; 
Attorney -Gewiral  v.  Corporation  of  Manchester,  68 

L.  T.  Bep.  608  ;  (1893)  2  Ch.  87; 
Attorney- General  v.  Rathmines,  ^c.  (an  Irish  case 

as  yet  not  reported). 

Upjohn,  K.O.  in  reply. — The  plaintiffs  have 
shown  that  there  exists  a  considerable  and  well- 
founded  apprehension  of  danger,  and  this  will 
justify  the  granting  of  an  injunction.  In  the  case 
of  Attorney- Oenercd  v.  Corporation  of  Manchester 
the  hospital  was  not  intended  to  be  permanent. 

Cur,  adv.  vult. 

Farwbll,  J.  —  This  is  an  action  by  the 
Attorney- General  on  the  relation  of  several 
owners  and  occupiers  of  land  and  collieries  in  the 
parish  of  Bestwood,  and  by  the  same  owners  and 
occupiers  as  plaintiffs  against  the  mayor  and 
corporation  of  Nottingham  to  restrain  them  from 
using  a  building  lately  erected  and  for  the  last 
six  months  used  as  a  smallpox  hospital  from  so 
using  it,  on  the  ground  that  it  is  a  nuisance,  neces- 
sarily causing  serious  danger  to  the  public  health 
and  causing  special  damage  to  the  relator  plain- 
tiffs. No  actual  case  of  injury  has  arisen ;  and 
the  action  is  quia  timet.  In  order  to  succeed  in 
such  an  action  the  plaintiffs  must  show  a  strong 
case  of  probability  that  the  appi*ehended  mischief 
will  in  fact  arise  (see  Attorney- General  v.  Corpora- 
tion of  Manchester  (68  L.  T.  Rep.  608 ;  (1893)  2 
Ch.  87),  or,  to  quote  FitzGibbon,  L  J.  in  Attorney- 
General  V.  Rathmines,  &c.  (which  is  not  yet' 
reported),  "to  sustain  the  injunction  the  law 
requires  proof  by  the  plaintiffs  of  a  well-founded 


apprehension  of  injury — ^proof  of  actual  and  real 
danger — the  strong  probability  almost  amounting 
to  moral  certainty  that  if  the  hospital  be  esta- 
blished it  will  be  an    actionable  nuisance.    A 
sentiment  of  danger  and  dislike,  however  natond 
and    justified,  certainty  that    the  hospital  will 
be  disagreeable  or  inconvenient,  proof   that  it 
will  abridge  a    man's    pleafiure    or    make   bim 
anxious,  the  inability  of  the  court  to  say  that  no 
danger  will  arise,  none  of  these  accompanied  by 
depreciation  of  property  will  discharge  the  bnrdea 
of  proof  which  rests  on  the  plaintiffs  or  justify  a 
merely  precautionary  injunction  restraining  an 
owner's  use  of  his  own  land  upon  the  ground 
of    apprehended   nuisance    to    his   neighboars." 
Further,  the  defendants  are  entitled  in  my  opinion 
to  ask  the  court  to  assume  that  the  hospital  will 
be  properly  managed  and  that  all  the  precautions 
that  scientific  skill  and  knowledge  usually  re- 
quire will  be  taken,  and  they  are  entitled  in  the 
present  case  to  the  benefit  of  the  observation  that 
the  hospital  has  been  open    and    has  received 
patients  for  the  last  six  months,  during  the  last 
naif  of  which  it  has  been  full,  and  that  no  mis- 
chief has  at  present  arisen  therefrom.    The  hos- 
pital stands  on  a  piece  of  ground  four  and  a  half 
acres  in  extend,  roughly  triangular  in  shape,  the 
base  of  the  triangle  being  about  350  yards  long 
and  abutting  on  the  highroad.    It  is  inclosed  on 
all  sides  except  one  with  a  close  wooden  fence 
6ft.  6in.  high,  with  barbed  wire  on  the  top,  and 
thera  is  an  inside  fence  of  barbed  wire  20ft  distant 
The  hospital  building  is  51ft.  from  the  highroad. 
On  the  side  where  there  is  no  fence  there  is  a 
stream  nearly  20ft.  wide  with  a  steep  bank  15ft. 
or  20ft.  hish  sloping  abruptly  from  the  hospital 
grounds    down   to    the   river.     There   are  204 
residents  within  a  quarter-mile  radius  from  the 
building  and    510  within  the  half-mile   radios. 
There  are  230  men  enployed  on  the  Bestwood 
Ironworks,  part  of  which  is  within  the  quarter- 
mile  radius,  and  1280  on  the  colliery,  which  is 
without  the  quarter-mile  radius  but  within  the 
half-mile  radius;  but  the  majority  of  the  latter 
work  underground,  and  some  forty- five  men  work 
at  the  bleach    works    outside   the  quarter-mile 
radius  and  within  the  half-mile  radius.    The  hos- 
pital is  some  miles  from  the  populous  parts  of 
Nottingham  and  has  access  to  the  cii^  by  means 
of  a  road  which  has  few  houses  on  either  side  and 
is  not  much  used  for  general  traffic    The  nearest 
residence  is  Barrow's  cottage,  with  five  inmates, 
forty-eight  yards  distant,  and  the  next  nearest  are 
six  cottages,  with  twentv-three  inmates,  157  yards 
distant.    The  plaintiffs  allegation  that  the  hos- 
pital is  a  nuisance  reste  on  the  establishment  as 
a  general  affirmative    of    the    propoeiUon  that 
all    smallpox  hospitals    necessanly  constitute  a 
serious  danger  to  the  health  of  persons  resident* 
working,  or   passing  by  within  a  radius  of  at 
any  rate  51ft.    This  is  obviously  a  very  serious 
question.    Having  regard  to  the  impossibility  of 
stamping  out  smallpox  under  the  existing  laws 
and  to  the  practical  impoasiblity  of  isolatmg  an 
outbreak  in  crowded  areas,  the  court  ought  not 
to  come  to  any  conclusion  that  would  result  in 
closing  the  majority  of  the  smallpox  hospitals  in 
the  kingdom  unless  the  expert  testimony  is  really 
conclusive.    Now,  it  is  clear  from  the  evidence 
that  I  have  heard  in  this  case  that  the  medical 
profession  are  divided  into  two  camps  on  this 
question,  each  containing  persons  of  eminence 


MAGISTRATES'   CASES. 


455 


Chan.  Div.] 


Attobnby-Gbnebal  v.  Mayor,  &c.,  of  NoTTiNaHAM. 


[Ohan.  Div. 


and  experience.    The  first  point  of  difference  is 
on  the  theory  of  aerial  convection  for  any  con- 
siderable distance — say  for  more  than  50ft.    This 
is  a  purely  scientific  question,  and  I  gratefully 
adopt  Lord  Bowen's  statement  in  Fleet  v.  Metro- 
politan Aeylums  Board  (1886, 2  Times  L.  Rep.  363) 
that  "  it  would  be  most  dangerous  to  form  an  inde- 
pendent opinion  on  a  scientific  question  from  the 
smatterings  of  science  that  might  be  picked  up 
daring  the  hearing  of  a  case."    The  plaintiffs  do 
not  contend  that  there  is  a  consensas  of  expert 
opinion  upon  the  point,  and  it  is  enough  for  me 
to  say  that  it  is  therefore  not  proven,  and  that  I 
am  not  competent  to  form  an  opinion  of  my  own 
on  the  question.     If  the  plaintiffs  could  have 
established    aerial  convection    for  the  requisite 
distance,  they  would   have  bad    a    strong  case 
in   that    they    would    have    shown    the    reason 
why  danger  did  exist ;  bat,  failing  this,  they  are 
driven  to  the  empirical  opinions  of  the  experts. 
This  is,  of    coarse,  a  legitimate  and  usual  mode 
of  proof ;  and  the  court,  in  the  case  of  a  conflict 
of  experts,  may  either  say  that  the  onas  is  on  the 
plaintiff  and  has  not  been  discharged,  or  it  may 
examine  the  facts  and  the  reasoning  given  by  the 
experts  as  the   ground  of  their  opinion ;  and  if 
and  so  far  as  that  reasoning  can  bn  tested  by 
ordinary  rules  independent  of  special  scientific 
knowledge,  I  feel  bound  to  test  it  and  not  to  state 
simply  that  the  conflict  is  sucd  that  the  plaintiffn 
have  not  discharged  the  burden  cast  on  them.    I 
will  take  Dr.  Thresh,   who  is  the  protagonist  on 
the  plaintiffs*  side,  as  an  example  of  the  reason- 
ing of  the    plaintiffs'  witnesses.     His  opinion  is 
ba^ed  on  his  experience  and  knowledge  of  a  large 
number    of   cases    of  smallpox    and  of  several 
hospitals,  and   is  a  conclusion  of   logic,  not  of 
medical  science.    His  train  of  reasoning  seeks  to 
extend  an  induction  founded  on  cases  observed  by 
or  known  to  him  to  all  other  cases;    but  the 
induction  fails,  for  the  conclusion  that  all  hospitals 
are  sources  of  danger  does  not  necessarily  follow 
from  the  premiss  that  some  hospitals  are  such  ; 
or,  in  other  words,  his  cases  are  not  sufficiently 
exhaustive,  and  his  reasoning  is  a  mere  instance 
of  the  method  of  the  ancients  described  by  Bac<m 
as  "inductio  per  enumerationem  simplicem,  ubi 
non  reperitur  instantia  contradictoria."     It  is  a 
mere  ascription  of  the   character  of   a   general 
truth  to  ail  hospitals   because  in  all   hospitals 
known  to  the  witness  the  fact  is  found  to  exist. 
There  is  the  farther  difficulty  that  the  cases  are 
complicated  by  so   many  varying  circumstances 
that  the  application  of  the  methods  of  agreement 
and  difference  is  impracticable.     If  the  case  had 
rested  on   the  plaintiffs'  evidence  alone,  I  should 
have  had  great  difficulty  in  adopting  that  con- 
clusion as  sufficiently  proved  ;  but  the  court  is  in 
poesession  of  a  number  of  other  cases  in  which 
smallpox  hospitals   have«  been  full    during  out- 
breaks of  the  disease,  and  no  case  has  occurred 
within  the  quarter-mile  radius  which  could  not  be 
acooanted  for  by  some  means  other   than    the 
hospital.     Mr.  Upjohn  attempted  to  minimise  the 
force  of  this  evidence  by  criticising  some  of  the 
witnesses  and  suggesting  that  Dr.  field's  instances 
only  were  trustworthy  and  asking  me  to  treat  the 
plaintiffs'  affinnative  cases  as  outweighing  these. 
Bat  this  is  a  fallacy.    The  plaintiffs'  case  depends 
on  the  inference  to  be  drawn  from  an  unbroken 
series  of  facts.    In  all  cases  where  A  has  occurred 
B  has  followed,  therefore  A  causes  B.    But  the  I 


conclusion   depends  on  the  universality    of  the 
premiss,  and    a   negative    instance  unexplained 
spoils  the  chain.    The  defendants'  case  does  not, 
however,  rest  on  Dr.  Held  alone.    It  would  serve 
no  useful  purpose  for  me    to  go    through  the 
evidence  in  detail,  but  with  regard  to  the  plain- 
tiffs' historical  instances,  if  I  may  so  call  them» 
they  have  already  figured  in  former  actions,  and 
very  recently  in  the  Irish  Court  of  Appeal  in  the 
Bathmines  case,  and  have  never  been  accepted  as 
sufficient.     It  is  important  to  remember  that  the 
Compulsory  Notification    of  Diseases  Act  came 
into  force  only  in  1899,   and  that  before  that  it 
must    obviously  have  been  far   more  difficult,  if 
not  impracticable,    to  obtain    trustworthy    and 
sufficient  data  from   which    to  generalise;  and, 
indeed,  I  may  well  adopt  FitzGibbon,  L.J.'s  com- 
ment in  the  Rathmines  case  on  them.     ''  Cases 
such  as  Fulbam,  Sheffield,  Bradford,  and  Notting- 
ham may  be  explained  by  reason  of  the  character 
of  a  neighbourhood  and  their  other  circumstances.'^ 
The   defendants'  evidence  is  very  strong.     It  is 
not  for  them  to  prove  the  negative,  but  their 
instances — especially  Dr.    Beid    with    his  larore 
experience  in  Staffordshire,    Dr.  Hope  with  his 
three  hospitals  in  Liverpool,  and  Dr.  Boobyer  in 
Nottingham — are  amply  sufficient  to   break  the 
chain  of  the  plaintiffs  affirmative  cases,  even  if  I 
were  satisfied  that  they  had  proved  them.    There 
is,    of  course,  some  risk  of  infection    wherever 
there  is  smallpox    owing  partly  to  the  folly  of 
bystanders  and  of  friends  and  relations  of  the 
patients  and  partly  to  the  human   fallibility  of 
doctors  and  attendants,  however  careful.    But,  in 
considering  the  question  from  the  point  of  view 
of  a  public  nuisance,  one  must  bear  in  mind  that 
it  is  necessary  for  the  public  safety  that  some 
provision  should  be  made  for  isolation,  that  the 
difficulties  in  the  way  of  isolating  in  the  case  of 
the  poor  living  in  one  or  two  rooms  or  crowded 
together  in  a  single  cottage  are  very  great,  and 
that  it  is  (as  Dr.  McYail  put  it)  a  choice  of  evils. 
This  consideration  is  mentioned  by  Chitty,  J.  in 
Attorney-  General  v.  Corporation  of  Manchester  (loc. 
cit.,  at  p.  92).    "  The  apprehended  future  danger 
in  the  present  case  is  danger  to  the  public  health. 
Now,  undoubtedly,  there  are  many  cases  of  public 
nuisance — by  interference  with  an  unquestionable 
right  of  the  public,  such,  for  instance,  as  the  per- 
manent obstruction  of    a  highway — where    the 
court  did  decline  at  once  to  permit  evidence  to  be 
given  of  any  supposed  public  benefit  arising  from 
the  wrongful  act  complained  of,  and  would  refuse 
to  balance  the  good  alleged  to   accrue  to  some 
portions  of  the  public  against  the  mischief  to  the 
public  in    general.    But   in  the    case  where  the 
health  of  the  Queen's  subjects  in  general  is  con- 
cerned, it  may  possiblv  be  a  question  whether,  if 
the   evidence  shows    that  the  maintenance  of  a 
smallpox  hospital  is,  on  the  whole,  balancing  the 
good  against   the    evil,   more  beneficial  to  the 
health  of  the  public  at  large,  or  to  that  portion 
of  the  public  that  inhabits  or  frequents  the  neigh- 
bourhood, than  the  leaving  of  the  persons  sufrer- 
ing  from  the  disease  scattered  in  their  own  homes, 
some  weight  might  not  be  properly  allowed  to 
this  circumstance.    If  Lord  Hardwicke  is  rightly 
reported  in  the  case  of  Coldhathfielde  Smallpox 
Hospital ;  Baines  v.  Baker  (Amb.  158),  he  appears 
to  have  entertained  some  such  question  when  he 
stated  his  opinion  that  the  hospital  was  a  '  charity 
like  to  prove  of  great  advantage  to  mankind.'  '^ 
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And  the  Bame  consideration  applies,  though 
perhaps  not  to  the  same  extent,  to  the  private 
nuisance  alleged  hy  the  plaintiffs.  If  the  fact 
of  a  public  nuisance  were  established,  it  would,  of 
course,  be  no  answer  to  the  private  owners  to  say 
that  the  hospital  must  be  placed  somewhere 
(see  per  Lord  Blackburn  in  Hill  v.  Metropolitan 
Asylums  District,  47  L.  T.  Rep.  29;  6  App. 
Oas.  207),  but  where  the  question  is  whether 
the  nuisance  in  fact  exists  or  not,  all  the  circum- 
stances must  be  taken  into  consideration ;  and, 
after  all,  the  owners  and  occupiers  of  the  adja- 
cent lands  have  a  far  more  effective  prophylactic 
provided  for  them  by  medical  science  than  any 
injunction  of  aoy  court.  I  respectfully  agree  with 
the  following  passage  in  FitzGibbon,  L.J.'s  judg- 
ment in  the  Bathmines  case :  "  It  seems  probable 
that  the  dread  of  smallpox  is  to  a  great  extent 
the  result  of  tradition.  That  scourge  of  the 
eighteenth  century  retains  its  terrors  for  those 
who  do  not  realise  that  it  has  been  deprived  of 
most  of  its  dangers.  Vaccination  is  not  only  a 
preventive,  but  it  also  modifies  the  disease.  The 
evidence  of  Dr.  Thresh  is  that  vaccination  and 
re- vaccination  at  proper  intervals  confer  practical 
immunity.  In  applying  the  maxim  Sic  utere  tuo 
ut  alienum  non  laedaSf  the  duty  of  reasonable 
precaution  for  one's  own  protection  is  not  to  be 
ignored.  An  isolation  hospital  reduces  the  risk 
for  every  inhabitant  of  the  district.  It  is,  in  fact, 
a  necessity,  and,  though  the  individual  must  be 
protected,  the  public  advantage  should  not  be 
forbidden  unless  the  danger  and  injury  to  the 
individual  are  clearly  proved."  In  the  present 
case  I  find  as  the  result  of  the  evidence  that  the 
site  of  the  defendant's  hospital  was  carefully 
chosen,  is  in  a  proper  situation,  and  constitutes 
no  appreciable  danger  to  the  public  health  and  no 
nuisance  to  the  relator  plaintiffs'  property.  As  I 
understand  that  this  case  is  likely  to  go  to  the 
House  of  Lords,  I  desire  to  add  an  observation 
as  to  the  evidence  in  the  hope  of  obtaining  some 
direction  from  a  superior  tribunal.  Both  parties 
concurred  in  asking  me  to  accept  evidence  in 
chief  of  what  had  happened  with  other  hospitals, 
and  I  acceded  to  the  request  in  deference  to  the 
opinion  expressed  in  HiU  v.  Metropolitan,  &c,  (42 
L.  T.  Rep.  212;  47  L.  T.  Rep.  29),  and  also 
because  the  same  evidence  of  the  same  cases  (with 
the  same  result)  appears  to  have  been  admitted 
in  the  other  reported  cases  relating  to  smallpox 
hospitals.  The  result  is  that  the  case  has  taken 
a  week  to  try ;  and  I  venture  to  suggest  that  the 
admission  of  such  evidence  in  chief  is  wrong  in 
principle,  as  raising  a  number  of  side  issues  on 
which  it  is  impossiole  for  the  court  to  adjudi- 
cate without  injury  to  absent  parties — e.g.,  how 
can  I  rely  on  the  case  of  the  hospital  ships  as  a 
proved  fact  in  the  present  case  without  injustice 
to  them  P  In  HUVs  case  in  the  Court  of  Appeal 
(42  L.  T.  Rep.  212)  Pollock,  B.  rejected  the  evi- 
dence  as  to  the  facts  of  the  Stockwell  and 
Homerton  Hospitals,  and  B  ram  well,  L.J.  said  he 
was  wrong  in  so  doing,  and  Cotton,  L.J.  agreed 
with  him.  (It  is  not  easy  to  see  how  the  point 
arose,  as  the  plaintiffs,  who  succeeded,  had  tendered 
the  rejected  evidence.)  If  the  assumption  in 
Cotton,  L. J.'s  judgment  were  correct  in  fact,  the 
evidence  would  be  valuable ;  he  says :  "  They 
might  have  shown  what  in  fact  was  the  effect  in 
the  neighbourhood  of  the  only  other  hospitals 
under  the  same  conditions."    But  now  there  are 


numbers  of  such  hospitals  and  their  conditions 
are  infinitely  various,  and  the  extent  and 
value  of  such  differences  are  exceedingly  diffi. 
cult  to  estimate.  In  the  House  of  Lords  Lord 
Selbome  appears  to  agree  with  Cotton,  LJ. 
His  Lordship  says :  *'  I  am  not  prepared  to  aay 
that  the  learned  judure  was  wrnng  in  rejectinjr  the 
evidence,  especially  because  of  ihe  uon-fuifilmeDt 
of  the  conditions  on  which  he  offered  to  receive  it 
Without  proof  as  to  the  state  and  management 
of  the  other  hospitals,  so  as  to  establish  a  sub- 
stantive similai'ity,  any  inferences  drawn  from  a 
comparison  of  their  operation  with  that  of  the 
Hampstead  asylum  might  have  been  quite  fal- 
lacious and  deceptive.  But,  even  without  regard 
to  this,  I  am  not  quite  satisfied  that  the  evidence 
was  admissible,  whether  such  conditions  were  or 
were  not  fulfilled.  It  was  not  pertinent  as  to  the 
issue  tried  as  to  Hampstead  only.  No  notice 
had  been  given  in  the  pleadings  or  otherwise  that 
it  would  be  offered.  It  would  have  involved  the 
jury  in  a  multitude  of  collateral  inquiries  calcu- 
lated to  confuse  and  embarrass  them;  and  it 
might  have  b<>en  endlessly  prolonged  by  an  inde- 
finite multiplication  of  objects  of  comparison. 
To  keep  such  investigations  within  reasonable 
limits,  and  secure  promptitude,  precision,  and 
satisfaction  in  the  administration  of  justice,  it 
seems  to  me  that  the  courts  should  be  very  jealous 
of  the  admission  of  such  proof."  Lord  Black- 
burn  thought  it  unnecessary  to  decide  the  point 
Lord  Watson's  opinion  is  stated  at  p.  35  of  47 
L.  T.  Rep.  His  Lordship  says :  "  There  appears 
to  me  to  be  an  appreciaole  distinction  between 
evidence  having  an  appreciable  relation  to  the 
principal  question  in  dispute  and  evidence  relating 
to  collateral  facts,  which  will  if  established  tend 
to  elucidate  that  question.  It  is  the  right  of  the 
party  tendering  it  to  have  evidence  of  the  former 
Kind  admitted,  irrespective  of  its  amount  or 
weight,  these  remaining  for  consideration  when 
the  case  is  closed ;  but  I  am  not  prepared  to  hold 
that  he  has  the  same  absolute  right  when  he 
tenders  evidence  of  facts  collateral  to  the  main 
issue.  In  order  to  entitle  him  to  give  such  evi- 
dence, he  must  in  the  first  instance  satisfy  the 
court  that  the  collateral  fact,  which  he  proposes 
to  prove,  will,  when  established,  be  capable  of 
affording  a  reasonable  presumption  or  inference 
as  to  the  matter  in  dispute ;  and  I  am  prepaxed 
to  hold  that  he  is  also  bound  to  satisfy  the  comrt 
that  the  evidence  which  he  is  prepared  to  adduce 
will  be  reasonably  conclusive,  and  will  not  raise  a 
difficult  and  doubtful  controversy  of  precisely  the 
same  kind  which  the  jury  have  to  determine.  It 
appears  to  me  that  it  might  lead  to  unfortunate 
results  if  the  court  had  not  the  power  to  reject 
evidence  of  the  collateral  fact  which  does  not 
satisfy  both  of  the  conditions.  I  have  to  indicate 
Lord  Watson's  opinion  would  certainly  rule  out 
all  the  history  that  I  have  heard  in  the  presait 
case.  As  Lord  Bowen  has  pointed  out  in  the 
Fleet  case,  it  is  no  part  of  the  functions  of  the 
court  to  qualify  itself  as  an  expert  in  scienoe. 
The  court  acts  on  the  authority  of  experts, 
whose  qualifications  can  be  tested  by  cross- 
examination,  and  weighs  the  evidence  so  given 
and  tested."  The  result  is  that  the  action 
fails,  and  must  be  dismissed,  as  is  the  rale  in 
such  cases,  with  costs  as  between  solicitor  and 
client. 

Action  disnUsted, 
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SolicitorR :  Hind  and  Bobtnson,  for  WeUs  and 
Hind,  Nottingham  ;  Bharpe,  Parker^  and  Co.,  for 
Sir  Sainuel  Johnaon,  Town  Clerk,  Nottingham. 


Feh.  3,  4,  5,  and  8, 1904. 
(Before    Jotcb,    J.) 

COLWBLL  AND  OTHBBS  V.  St.  PaNCBAS  BOBOUGH 

Council  (a). 

Nuisance — Electric    lighting      works — Vibration 
and  noise — Borough  council-^Inj unction. 

Under  a  provisional  order  confirmed  by  Act  of  Par- 
liament,  the  St,  P.  Borough  Council  supplied 
electricity  in  the  borough,  and  for  this  purpose 
had  an  electric  generating  station  about  50ft, 
from  the  nearest  point  of  a  row  of  hoiises. 
The  provisional  order  provided  that  nothing 
contained  in  it  should  exonerate  the  council 
from  any  indictment,  action,  or  other  proceeding 
for  nuisance  in  the  event  of  any  nuisance  being 
caused  by  them. 

In  May  1903  the  council  began  to  run  new  and 
enlarged  works  and  machinery  at  the  generating 
station,  including  two  engines  each  of  about 
750  horse-power.  The  lessees  and  occupiers  of 
the  row  of  houses  complained  that  Ihe  new 
machinery  increased  an  already  existing 
nuisance  by  vibration  and  noise  so  as  to  inter- 
fere with  their  comfort  and  enjoyment,  cause 
injury  to  health,  and  diminish  the  value  of  their 
iiUerests  in  their  hoiMss ;  and  they  brought  an 
action  against  the  council  claiming  an  injunc- 
tion restraining  them  from  causing  nuisance  to 
the  plaintiffs  and  damaging  their  interests  in 
their  houses  by  vibration  and  noise  from  the 
electric  generating  station,  and  damages.  The 
defendants  contended  that  the  vibration  and 
noise  were  due  to  certain  defects  in  the  balance 
of  the  engines  which  they  were  endeavouring  to 
remedy,  and  which  they  ought  to  be  aUowed  time 
to  remedy  completely. 

Meld,  on  the  evidence,  that  the  vibration  and  noise 
were  productive  of  an  amount  of  annoyance 
against  which  the  plaintiffs  were  entitled  to  be 
protected  on  the  principle  laid  down  in  Broder 
V.  Saillard  (2  Ch.  Div.  692)  and  Bamford  v. 
Tnmley  (6  L.  T.  Bep.  721 ;  3  B.  <fe  8. 62) ;  that 
the  annoyance  was  not  merely  temporary  and 
occasional,  but  calculated  to  work  material 
injury  to  the  plaintiffs'  property;  that  the 
defendants  were  not  entitled  to  carry  on  their 
works  unless  they  could  do  so  without  occasion' 
ing  a  nuisance ;  and  that  an  injunction  must  be 
granted,  with  an  inquiry  as  to  damages. 

Tbial  of  action. 

By  the  St.  Pancras  (Middlesex)  Electric 
liighting  Order  1883,  confirmed  by  the  Electric 
Lighting  Orders  Confirmation  (No.  7)  Act  1883 
(45  &  47  Vict.  c.  ccxix.),  the  Vestry  of  St.  Pancras 
were  authorised  to  sapply  electricity  within  the 
parish  of  St.  Pancras,  and  for  that  purpose  to 
acquire  lands  and  construct  works.  The  order 
proTided  (by  sect  71)  that  nothing  contained  in 
it  should  exonerate  the  vestry  from  any  indict- 
ment, action,  or  other  proceedmg  for  nuisance  in 
the  event  of  any  nuisance  being  caused  by  them. 
Subsequently  to  1883  the  vestry  constructed  an 

Beported  hv  H.  W.  Law  Esq.,  Barrister-at-Law. 
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electric  generating  station  at  a  distance  of 
about  50ft.  from  the  nearest  point  of  certain 
houses,  numbered  108  to  116  (even  numbers),  in 
Great  College-street,  St.  Pancras.  From  time  to 
time  complaints  had  been  made  by  the  occupiers 
of  these  houses  and  other  persons  in  the  vicinity 
regarding  the  vibration  and  noise  caused  by  the 
generating  station,  and  the  consequent  discomfort 
and  injury  to  their  property  ;  and  legal  proceed- 
ings were  at  one  time  instituted,  but  were 
compromised.  Under  the  provisions  of  the 
London  (Government  Act  1899  (62  &  63  Vict, 
c.  14)  the  parish  of  St.  Pancras  became  a  metro- 
politan borough,  and  the  powers  and  duties  and 
property  of  the  vestry  were,  by  sect.  4,  transferred 
to  the  borough  council.  In  1902  the  borough 
council  determined  to  enlarge  the  generating 
station  and  to  erect  new  machinery  there.  The 
lessees  and  occupiers  of  the  houses  in  Great 
College-street  sent  to  the  council  a  notice  that 
they  protested  against  this  proposed  increase  in 
the  plant  and  machinery;  but  the  council 
nevertheless  adhered  to  their  intention,  and  the 
new  machinery  was  completed  and  began  to  work 
in  May  1903.  It  included  two  engines  each  of 
about  750  horse-power. 

The  lessees  and  occupiers  complained  that  the 
nuisance  and  annoyance  arising  from  the  gene- 
rating station  were  greatly  increased  by  the  new 
machinery;  their  comfort  and  enjoyment  of 
their  houses  were  interfered  with  bv  the  vibration 
and  noise ;  injury  to  health  was  alleged  in  some 
cases,  and  the  value  of  their  interestb  in  their 
houses  was  diminished,  particularly  in  the  case 
of  one  occupier  who  let  lodgings.  They  accord- 
ingly on  the  30th  Nov.  1903  commenced  this 
action  against  the  borough  council,  claiming  an 
injunction  restraining  the  defendants  from 
causing  nuisance  to  the  plaintiffs  and  damaging 
the  value  of  their  interests  in  their  houses  by 
vibration  and  noise  from  the  electric  generating 
station,  and  damages.  Belief  was  also  claimed  in 
respect  of  an  alleged  nuisance  from  dust, 
noisome  fumes,  and  smells  arising  from  the 
defendants'  dust  destructor,  which  was  situated 
close  to  the  generating  station  and  worked  in 
connection  with  it ;  but  on  this  part  of  the  case 
the  parties  came  to  terms  during  the  hearing. 
The  defendants  did  not  admit  that  there  was 
nuisance,  and  contended  that,  if  there  was  any 
vibration  and  noise  of  which  the  plaintiffs  had 
cause  to  complain,  it  was  due  to  the  fact  that  the 
engines  were  at  present  defective  in  balance; 
that  this  would  take  time  to  remedy,  bat  that 
they  were  endeavouring  to  remedy  it,  and  had 
already  effected  an  improvement,  and  would  in 
time  be  able  to  remove  it  completely.  Evidence 
was  given  as  to  the  nuisance  complained  of  and 
the  nature  and  causes  of  the  defect  in  the  working 
of  the  engines. 

Hughes,  K.C.  and  E.  Beaumont  for  the 
plaintiffs. — ^If ,  as  we  contend,  what  the  defendants 
are  doing  amounts  to  a  nuisance,  they  are  not 
entitled  to  dem'^nd  an  unlimited  time  to  I'emedy  it. 
Where,  as  here,  a  prescriptive  right  has  not  been 
acquired,  a  nuisance  like  this  cannot  be  com- 
mitted: 

8t.  Helen's  Smelting  Company  v.  Tipping,  12  L.  T. 

Bep.  776  ;  11  H.  L.  C.  642  ; 
Sturges  V.  Bridgman,  41  L.  T.  Bep.  219;    11   Ch. 

Div.  852. 
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Even  if  there  was  a  naisanoe  of  which  we  might 
have  complained  before  the  new  engines  were 
erected,  we  are  entitled  to  be  protected  against 
the  increase  of  it  which  has  been  caused  by  them : 

Heather  ▼.  Pardon,  37  L.  T.  Bep.  393. 

Oar  evidence  establishes  a  serioas  and  continuing 
nuisance,  and  we  are  entitled  to  an  injunction : 

Shelfer  v.  City  of  London  Electric  Lighting  Com' 
pany,  70  L.  T.  Rep.  762 ;  and  in  the  Coart  of 
Appeal,  72  L.  T.  Bep.  34 ;  (1895)  1  Ch.  287. 

Bousfield,  K.C.,  Younger,  K.C.,  and^.  P.  Marten 
for  the  defendants. — A  statutory  duty  to  construct 
and  use  these  works  has  been  thrown  upon  us, 
and  therefore,  if  we  use  our  best  skill  and  dili. 
gence,  we  are  not  liable  for  consequential  injury 
(Sutton  V.  Clarke,  6  Taunt.  29),  except  that  sect.  71 
of  our  provisional  order  precludes  us  from  com- 
mitting a  permanent  nuisance.  But  we  are  not 
liable  for  a  temporary  nuisance  arising  from  the 
execution  of  our  statutory  duty  : 

Harrison  v.  Southwarh  and  Vauxhall  Water  Com- 
pany, 64  L.  T  Rep.  864  ;  (1891)  2  Ch.  409. 

We  are  endeavouring  to  remedy  the  cause  of 
complaint,  and  must  be  allowed  time  to  do  so. 


Hughes,  K.G.  replied. 


Cur,  adv.  ''nUt. 


Feb.  8. — Joyce,  J. — It  has  virtually  been 
admitted,  and,  indeed,  it  can  hardly  be  denied, 
that  the  plaintiffs  have  a  right  to  complain  by 
reason  of  the  vibration  caused  by  the  defendants' 
works  and  machinery  at  various  times  and  from 
time  to  time  between  May  and  Dec.  1903,  unless 
the  annoyance  was  a  merely  temporary  one.  If 
it  be  continued,  the  defendants  cannot  deny  the 
existence  of  a  nuisance  in  law.  In  other  words, 
it  appears  to  me  that  the  vibration  caused  by  the 
defendants'  works  has  been  productive  of  so 
much  annoyance  to  the  plaintiffs  as  to  justify 
this  action,  unless  the  defendants  can  excuse 
themselves  by  showing  that  the  annojance  is 
merely  a  temporary  one,  or  in  the  nature  of  that 
referred  to  by  Williams,  L.J.  (then  Williams,  J.) 
in  Harrison  v.  Southwarh  and  Vauxhall  Water 
Company  (64  L.  T.  Rep.  864;  (1891)  2  Oh.  409). 
I  consider  that  the  amount  of  annoyance  caused 
to  the  plaintiffs  has  materially  interfered  with 
their  comfort,  and,  as  Sir  G  Jessel,  M.R.  said  in 
Broder  v.  Saillard  (2  Ch.  Div.  692,  at  p.  701) : 
"  The  law  is  this,  that  a  man  is  entitled  to  the 
comfortable  enjoyment  of  his  dwelling-house.  If 
his  neighbour  makes  such  a  noise" — or  causes 
such  a  vibration — "  as  to  interfere  with  the  ordi- 
nary use  and  enjoyment  of  his  dwelling-house,  so 
as  to  cause  serious  annoyance  and  dinturbance,  the 
occupier  is  entitled  to  be  protected  from  it."  In 
my  opinion  there  has  been  such  an  amount  of 
annoyance  here;  but  it  is  suggested  that  the 
defendants  are  entitled  to  be  excused  on  the 
principle  of  Harrison  v.  Southwarh  and  Vauxhall 
Wate'*'  Company  (uhi  sup.)  Is  the  annoyance 
caused  by  the  defendants  within  the  principle  of 
law  laid  down  in  that  case  P  In  my  opinion  it  is 
not.  The  law  on  the  subject  is  correctly 
stated  by  Bramwell  B.  in  Bamford  v.  Tumley 
(6  L.  T.  Rep.  721 ;  3  B.  &  S.  62,  at  p.  82),  and 
in  that  case  he  deals  also  with  the  question 
whether  the  defendants  ought  to  be  excused  on 
the  ground  that  the  annoyance  is  merely  a 
temporary  one.  The  annoyance  caused  by  the 
defendants  in  the  present  case  is  in  my  opinion 


not  merely  temporary  and  occasional,  but  calca. 
lated  to  work  material  injury  to  the  property  of 
the  plaintiffs  and  seriously  to  depreciate  its 
value,  though  that,  perhaps,  is  not  a  ground 
of  action  by  itself.  In  the  provisional  order 
authorising  their  works  there  is  a  clause  pro- 
viding  that  nothing  therein  coatained  sWl 
exonerate  them  from  any  indictment,  action,  or 
other  proceeding  for  nuisance  in  the  event  of  any 
nuisance  being  caused  by  them.  But,  in  spite  of 
this  provision,  it  has  oeen  suggested  that  the 
defendants,  for  a  period  perhaps  of  years  after 
the  erection  of  their  works,  are  entitled  to  make 
the  neighbourhood  uninhabitable  and  cause  a 
serious  nuisance  until  the  time  comes  when  they 
can  carry  on  their  works  without  producing  these 
results.  It  has  not  been  explained  what  \b  to 
happen  if  that  turns  out  to  b^  impossible.  Bat 
the  proposition  appears  to  me  an  entirely  strange 
one,  and  I  cannot  accede  to  it.  It  seems  to  me 
that  the  owners  of  such  works  are  not  entitled 
to  carry  them  on  unless  they  can  do  so 
without  occasioning  a  nuisance.  In  the  present 
case  none  of  the  macninery  has  been  working 
long  enough  for  a  prescriptive  right  to  occasion 
a  nuisance  to  be  acquired,  and  I  must  grant  an 
injunction  restraining  the  defendants  from  carry- 
ing on  their  works  so  as  to  cause  nuisance  or 
injury  to  the  plaintiffs  during  the  continuance  of 
their  leases  by  vibration,  noise,  or  otherwise,  with 
an  inquiry  as  to  damages. 

Younger,  K.G.  asked  that  the  operation  of  the 
injunction  might  be  suspended,  and,  after  some 
discussion,  his  Lordship  suspended  it  for  a  period 
of  six  months,  on  certain  terms  as  to  the  hours  of 
the  night  during  which  noise  or  vibration  was  not 
to  be  caused. 

Solicitors  for  the  plaintiffs,  Beaumont  and  Son. 
Solicitors  for   the    def'^ndants,  Cunliffes   and 
Davenport. 


KING'S   BENCH  DIVISION. 

Jan.  11  and  12, 1904. 

(Beft»re   Lord  Alvbbstonb,  C.J.,   Wills  and 

Kennedy,  JJ.) 

EscoTT  V.  Mayor,  &c.,  op  Newport,  (a) 

Trespass-:- Statutory  right  to  erect  post  "  in,  over, 
or  under  any  street " — Erection  of  electric  post 
— Talcing  of  land  —  Lands  Clauses  Act  1845 
(8  &  9  Vict  c.  18) — Newport  Corporation  Act 
1900  (63  &  64  Vict.  c.  xlii.). 

By  sect.  51  o/  the  Newport  Corporation  Act  1900, 
with  which  the  Lands  Clauses  Act  1845  was 
incorporated,  the  corporation  might,  for  the 
purpose  of  working  their  tramways,  constrttet 
and  erect  "  on,  in,  over,  or  under  any  street  or 
road  "  poles  and  posts. 

For  the  purpose  of  working  their  tramway»  the 
corporation  erected  an  iron  pillar,  about  lOin. 
in  diameter,  upon  the  plaintiff's  land,  which  hy 
dedication,  subject  to  a  u^ser  by  the  plaintiff, 
formed  part  of  the  street,  su^h  pillar  being  sunk 
about  6ft.  in  the  ground. 

Held,  that  this  was  not  a  "  taking  of  land"  unikin 
the  Lands  Clauses  Act,  but  was  an  exercise  of 
the  statutory  powers  of  the  defendants  under 
their  private  Act. 

(a)  Reported  by  W.  Dl  B.  Hkbbsrt,  Esq.,  Barrlster^t-LAir. 
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Appbai«  from  His  Honour  Judge  Owen,  sitting 
at  the  Newport  Count/  Court. 

The  action  was  brought  to  recover  damages  for 
an  allied  trespass  by  the  defendants  upon  the 
plaintifrs  property  by  the  erection  on  it  of  an 
iron  pillar  for  the  purpose  of  caiTying  an  over- 
head electric  cable,  and  for  a  mandatory  injunc- 
tion to  remove  the  pillar. 

The  facts  of  the  case  were  not  in  dispute,  and 
were  as  follows : — 

By  a  lease  dated  the  6th  Nov.  1885  a  plot  of 
ground  upon  part  of  which  this  pillar  had  been 
erected  was  leased  to  the  plaintiff's  predecessor  in 
title  for  the  term  of  ninety- nine  years  from  the 
25th  March  1883,  and  by  an  indenture  dated  the 
18th  April  1899  the  premises  were  assigned  to  and 
are  now  vested  in  the  plaintiff. 

The  lease  was  of  a  plot  of  ground  adjoining  and 
abutting  upon  the  Chepstow- road,  upon  which 
the  lessee  covenanted  to  build  and  did  build  a 
house  and  shop  now  known  as  No.  103,  Chepstow- 
road. 

There  is  a  plan  upon  the  lease  of  the  plot  of 
ground  demised  with  a  number  referring  to  an 
estate  map,  and  upon  that  estate  map  the  frontage 
bailding  line  of  the  house  to  be  built  is  shown, 
between  which  line  and  the  boundary  of  the  plot 
abutting  on  the  Chepstow- road  there  is  a  space  of 
10ft.  in  width  which  was  originally  intended  as  a 
forecourt  to  the  house. 

The  plot  of  ground  demised  was  at  the  date  of 
the  lease  divided  from  the  Chepstow- road  by  a 
hedge,  which  was  included  in  the  lease.  When 
the  lessee, one  Page,  built  the  house  he  pulled  down 
this  hedge,  and  with  the  leave  of  the  ground 
landlord,  instead  of  using  the  piece  of  ground  in 
front  of  the  house  as  a  forecourt,  he  paved  the 
whole  of  it  from  the  house  up  to  the  roadway  in  the 
Ohepstow-road,  and  he  put  down  a  line  of  kerb- 
ing  immediately  adjoining  the  road.  This  paving 
and  kerbing  were  wholly  upon  the  plot  of  ground 
leased  to  him.  Other  houses  on  each  side  of 
Page's  house  were  from  time  to  time  built  form- 
ing a  continuous  row  of  houses  with  theii*  frontages 
built  up  to  the  line  shown  on  the  estate  map,  and 
such  houses  all  had  pavement  in  front  forming  a 
continuous  line  of  pavement. 

Page  carried  on  in  the  shop  which  he  so  built 
the  business  of  a  furniture  dealer,  and  he  was  in 
the  habit  of  putting  furniture  for  sale  upon  the 
pavement  in  front  of  his  shop. 

The  plaintiff  since  he  bought  the  premises  has 
carried  on  there  a  similar  business,  and  he  has  also 
put  furniture  for  sale  upon  the  pavement  in  front 
of  his  shop. 

Such  user  of  the  pavement  by  Page  and  the 
plaintiff  has  been  without  interruption  and  with- 
out any  objection  to  it,  either  by  the  defendants 
or  any  other  authority. 

SuDJect  to  this  user  of  the  pavement  a  right  by 
the  public  to  use  this  pavement  as  a  footpath  hais 
been  acquired. 

In  1890  the  defendants  remetalled  the  Chepstow- 
Toad  and  straightened  the  footpaths  on  each  side 
of  it,  and  put  in  new  kerbing  and  channelling  in 
the  same  place  as  the  kerbing  put  in  by  Page 
was.  The  defendants  have  also  from  time  to 
time  at  the  public  expense  repaired  the  pavement 
in  front  of  the  plaintiff's  shop.  The  Chepstow- 
roa^  is  now  a  street  of  almost  continuous  lines  of 
houses  on  each  side  with  paved  footpaths  in  front 
of  them  leading  from  the  Newport  Bridge  over 


the  river  Usk  towards  Chepstow.  The  plaintiff's 
house  is  situated  about  a  mile  to  the  eastward 
from  the  bridge. 

In  exercise  of  the  power  given  them  by  the 
Newport  Corporation  Acts  of  1893  and  1897  the 
defendants  constructed  a  tramway  in  the  Chep- 
stow-rokd,  passing  in  front  of  the  plaintiff's 
premises.  It  was  used  for  tramcars  for  the  con- 
veyance of  passengers,  and  the  tramcars  were 
di^wnbyho^s. 

In  1900  the  defendants  being  desirous  of  apply, 
ing  electrical  power  as  the  motive  power  of  their 
tramcars,  they  were  empowered  by  the  Newport 
Corporation  Act  1900  to  use  mechanical  power  on 
their  tramways. 

The  svstem  adopted  by  the  defendants  was  a 
system  by  which  electrical  power  is  supplied  to 
the  tramcars  from  a  continuous  wire  cable 
mnning  along  the  tramways  and  suspended  above 
them  at  a  height  of  about  25ft.  This  cable  is 
supported  by  wires  across  the  roadway  at  fixed 
distances,  and  these  wires  are  fastened  to  hollow 
iron  pillars  on  each  side  of  the  roadway. 

One  of  these  pillars  had  without  the  plaintiff's 
consent  been  fixed  in  the  pavement  immediately 
in  front  of  his  shop,  and  it  had  been  fixed  in  a 
place  which  is  wholly  within  the  boundaries  of  the 
plot  of  ground  demised  by  the  lease  under  which 
the  plaintiff  held.  This  iron  pillar  was  31ft.  in 
height  and  about  lOin.  in  diameter  at  the  base,  and 
about  6ft.  of  its  height  was  sunk  in  the  ground. 

The  placing  this  pillar  in  the  place  where  it 
was  fixed  was  the  trespass  of  which  the  plaintiff 
complained  in  the  action. 

The  learned  County  Court  judge  having  stated 
the  facts,  delivered  judgment  as  follows  : 

The  defendants'  defences  to  the  aotion  are — (1)  That 
the  pillar  complained  of  was  erected  by  them  mider  and 
purBnant  to  the  authority  g^ven  to  them  by  the  Newport 
Corporation  Act  1900,  b.  51 ;  and  (2)  that  the  pillar 
having  been  erected  on  the  8th  A.ag.  1902  the  claim  is 
barred  by  the.  Public  AathoritieB  Protection  Act  1893, 
8.  1.  fa  the  Corporation  Act  1900,  the  Lands  Clauses 
Acts  are  incorporated,  and  it  is  provided  that  the  several 
worda  and  expreaaions  to  which  by  the  Public  Health 
Acta  meaninga  are  aaaigned,  shall  in  that  Act  have  the 
same  reapectlTe  meaninga,  and  it  la  provided  by  sect.  51, 
anb-aect.  1,  that  for  the  purpose  of  working  any  of  the 
corporation  tramwaya  by  mechanical  power  the  corpora- 
tion may,  aubject  to  the  proviaione  of  that  Act,  *'  oon« 
atruct,  lay  down,  erect,  maintain,  rene«r,  and  repair,  on, 
in,  over,  and  under  any  atreet  or  road  in  which  any  cor- 
poration tramwaya  are  for  the  time  being  laid,"  certain 
worka  and  appliance,  including  **  poles,  poats,"  and  the 
defendants  are  further  empowered  to  *'  make  auch  altera- 
tions in  any  existing  tramwaya  of  the  corporation,  and 
execute  all  auch  worka  on  and  in  connection  therewith 
as  may  be  necessary  or  expedient  for  adapting  the  aame 
to  be  worked  by  mechanical  power."  By  sect.  4  of  the 
Public  Health  Act  1875  the  word  "  atreet "  ia  to  include 
"any  highway  (not  being  a  turnpike  road)  and  any 
public  bridge  (not  being  a  county  bridge)  and  any  road, 
main  footway,  aquare,  court,  alley,  or  passage,  whether 
a  thoroughfare  or  not."  It  ia  admitted  that  the  road- 
way of  the  Chepatow-road,  and  the  footpaths  on  each 
aide  of  it,  are  together  a  atreet  within  thia  definition. 
The  defendants  contended  that  by  aect.  149  of  the  Public 
Health  Act  1875  the  Chepatow-road,  including  the  pave- 
ment in  front  of  plaintiffa  house  and  the  place  where 
the  pillar  has  been  fixed,  became  veated  in  them,  and  that 
they  are  therefore  empowered  by  aect.  51  of  their  Act 
of  1900  to  erect  the  pillar  in  question  in  the  plao<^  where 
th^  have  erected  it  without  obtaining  the  consent 
thereto  of  the  plaintiif,  and  without  making  him  any 
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oompenaation  therefor.  I  think  that  this  whioh  is  the 
defendant's  first  defence  to  the  action  is  disposed  of  by 
authority.  It  has  been  decided  by  a  series  of  oases 
beginning  with  Coverdale  v.  Charlton  (40  L.  T.  £ep.  88 ; 
4  Q.  B.  Div.  104),  decided  by  the  Coort  of  Appeal  in 
1878,  to  Baird  v.  Corporation  of  Tunbridge  WelU, 
decided  by  the  Oonrt  of  Appeal  (71  L.  T.  Bep.  211 ; 
(1894)  2  Q.  B.  867).  and  affirmed  by  the  House  of  Lords 
(1896),  A.  C.  434),  that  by  sect.  149  of  the  PabHc  Health 
Act  1875  the  local  authority  become  the  owners  of  so 
much  of  the  soil  of  a  street  aa  is  necessary  for  the  ordi- 
nary user  of  the  street  as  a  street,  and  not  of  anything 
more.  In  the  Tunbridge  WeUs  case  the  streets  were 
Tested  in  the  corporation  in  the  same  way  and  under  the 
same  section  of  the  Public  Health  Act  1875  as  in 
the  present  case  and  as  they  were  empowered  by  a 
special  Act  to  erect  lavatories  in  any  street  it  was 
held  that  the  sub- soil  in  the  street  did  not  belong  to 
them,  and  that  they  had  not  any  right  to  excavate  the 
soil  and  erect  lavatories  below  the  surface  of  a  street. 
The  present  Lord  Chancellor,  speaking  of  the  section  in 
question,  said  that  it  vested  in  the  corporation  "  The 
street  quA  street  and  indeed  so  much  of  the  actual 
soil  of  the  street  as  might  be  necessary  for  tiie  purpose 
of  maintaining  it  and  using  it  as  a  street,"  and  the  late 
Lord  Herschell  said  :  **  It  seems  to  me  that  the  vesting 
of  the  street  vests  in  the  urban  authority  such  property 
and  SQoh  property  only  as  is  necessary  for  the  control, 
protection,  and  maintenance  of  the  street  as  a  highway 
for  public  use."  In  the  present  case,  I  think,  the 
placing  of  an  iron  pillar  is  not  necessary  for  the  purposes 
so  mentioned.  But  then  it  is  said  that  the  defendants 
are  empowered  to  do  this  by  sect.  51  of  their  Act  of  1900. 
Upon  this  point  the  observations  of  Smith,  L.J.  in  the 
Tunbridge  WelU  case,  in  the  Court  of  Appeal,  are,  I 
think,  conclusive.  His  Lordship  says :  "  Now,  where 
a  statute  enacts  that  a  corporation  may  erect  a  building 
in  a  street  over  whioh  they  have  only  a  right  of  way  as 
one  of  the  public,  What  does  that  mean  P  Does  it  mean 
that  ihey  may  only  utilise  what  the  landowner  had 
already  dedicated  to  the  public,  or  does  it  mean  that 
they  may  taki»  from  the  landowner  what  he  has  not 
dedicated  to  the  public  and  which  remains  his  own  P  It 
seems  to  me  that  the  trne  answer  is,  that  it  only  entitles 
the  corporation  to  use  wh*t  the  owner  has  dedicated  to 
the  public,  and  it  does  not  entitle  the  corporation  to 
take  the  landowner's  land  for  nothing.  And  I  should 
point  out  that  if  the  corporation  desire  to  erect  build- 
ings upon  another  man's  land  they  can  do  so  by  paying 
for  it,  for  the  Lands  CUuses  Consolidation  Acts  are 
incorporated  in  the  Act  of  1900,  and  the  Act  can  be 
brought  into  play."  I  tbink,  therefore,  that  the  defen- 
dants* first  defence  fails.  The  only  other  defence  is,  that 
as  this  pillar  was  erected  on  the  8th  Aug.  1902,  and  the 
action  was  not  begun  until  the  30th  March  1903,  the 
plaintiff  is  precluded  from  bringing  the  action  by  the 
Public  Authorities  Protection  Act  1893.  Sect  1  of  that 
Act  provides  that  an  action  broogbt  for  any  act  done  in 
the  execution  of  auy  Act  of  Parliament  "shall  not  lie  or 
be  instituted  uuIvhh  it  is  commenced  within  six  months 
next  after  the  act,  neglect,  or  default  complained  of  or 
in  case  of  a  continu>inoe  of  injary  or  damage  within  six 
months  next  after  the  ceasing  thereof."  The  erection 
of  the  pillar  is,  I  tbiok,  a  cootinuing  injury  or  damage  to 
the  plaintiff,  and  thi-*  defence,  I  think,  also  fails.  The 
plaintiff  has  therefore  succeeded.  I  think,  however, 
that  I  onght  not  to  graot  a  mandatory  injanction  for  the 
removal  of  the  pillar,  and  what  I  propose  to  do  is,  at 
the  plaintiff's  option,  eitber  ti  assess  the  damage  which 
he  has  suffered  ny  the  defendant's  wrongful  act  or  to  do 
what  was  done  by  the  Court  of  Appeal  in  the  Tunbridge 
WeUe  case — that  is,  to  make  a  declaration  that  the 
defendants  are  not  entitled  to  the  soil  in  whicb  they 
have  erected  the  pillar  and  that  its  erection  was  a 
trespass  upon  the  plaintiff's  property.  The  defendants 
must  pay  the  costs  of  tbe  action  upon  scale  C.  If  the 
defendants  wish  to  keep  this  pillar  upon  the  plaintiff's 


land  they  can  do  so  by  paying  for  a  right  to  do  so  aa 
provided  by  the  Lands  Clauses  Acta. 

By  the  Newport  Corporation  Act  1900  (63  &  64 
Vict.  0.  xlii.),  8.  51 : 

(1)  For  the  purpose  of  working  any  of  the  corporatian 
tramways  by  mechanical  power  or  of  providing  aoossi 
to  or  forming  connection  with  any  generating  or  other 
stations,  or  any  engines,  machines,  apparatus,  the 
corporation  may,  subject  to  the  provisions  of  this  Act, 
construct,  lay  down,  erect,  maintein,  renew,  and  repair 
on,  in,  over,  or  under  any  street  or  road  in  which  any 
corporation  tramways  are  for  the  time  being  laid, 
cables,  conductors,  electric  mains,  wires,  poles,  posts, 
brackets,  plates,  tubes,  channels,  grooves,  engines, 
apparatus,  machinery,  works,  and  appliances,  and  may 
make  and  maintain  opening  and  ways  on,  in,  over,  or 
under  any  such  street  or  road,  and  may  attach  to  any 
house  or  building  and  maintain  brackets,  electric 
conductors,  wires,  and  apparatus,  and  the  corporatien 
may  also  make  such  alterations  in  any  existing  tram- 
ways of  the  corporation,  and  execute  all  such  works  on 
and  in  connection  therewith  as  may  be  neceasary  or 
expedient  for  adapting  the  same  to  be  worked  by 
mechanical  power,  and  may  for  those  purposes  or  any  of 
them,  subject  to  the  restrictions  and  provisions  ooo- 
tained  in  part  2  of  the  Tramways  Act  1870,  open  and 
break  up  any  street  or  road  in  which  the  tramways  so 
to  be  worked  by  mechanical  power  or  any  of  them  may 
be  situate,  and  any  sewers,  drains,  water,  or  gas  pipes, 
tubes,  wires,  telephonic  and  telegraphic  apparatus 
therein  or  thereunder.  (2)  No  such  works  shall  be 
attached  to  any  house  or  building  without  in  each  esse 
the  consent  of  the  occupier  of  such  house  or  building, 
and  if  there  is  no  occupier  then  of  the  lessee  entitled 
to  possession,  or  if  there  is  none  then  of  the  owner,  and 
the  consent  of  the  occupier  or  lessee  shall  not  be 
effective  after  the  termination  of  his  occupation  or  the 
expiration  of  the  term  of  his  lease,  as  the  case  may  be. 
(3)  On  the  termination  of  the  occupation  of  any  oocnpier 
or  leasee  the  owner  entitled  to  possession,  if  he  did  not 
consent  to  the  attaching  of  such  work  to  the  bouse  or 
building,  may  give  notice  to  the  corporation  that  he 
requires  the  same  to  be  removed,  and  the  oorporatioo 
shall  remove  the  same  accordingly  within  one  month 
after  receiving  such  notice.  (4)  Nothing  in  this  section 
shall  extend  to  or  authorise  any  interference  with  any 
works  of  any  undertaker 4  within  the  meaning  of  the 
Electric  Lighting  Act 4  1882  and  1888  to  which  the 
provisions  of  sect.  15  of  the  former  Act  apply. 

The  Lands  Clauses  Acts  were  incorporated  in 
this  statute. 

'Xhe  defendants  appealed. 

Macmorran,  K.C.  and  Comer  for  the  appel- 
lants. 

A,  T.  Lawrence,  K.C.  and  John  Sankey  for  the 
respondents. 

Lord  Alvbbstonb,  C.J.  —  In  this  case  the 
learned  Coucty  Court  judge  has  held  that  the  act 
of  the  defendants  in  placing  this  pUlar  was  a 
trespass  upon  the  plaintiff's  property.  Originally 
the  property  of  the  plaintiff  went  up  to  the  kerb, 
but  he  has  dedicated  part  of  that  property,  so 
that  the  public  have  acquired  a  right  of  passage 
over  it,  though  to  a  certain  extent  a  right  of 
interrupting  such  passage  has  been  maintained 
by  putting  out  f  amiture  upon  the  pavement.  It 
is  quite  clear,  however,  that  as  to  the  surface,  at 
any  rate,  this  was  part  of  the  street.  In  that 
state  of  things  tbe  defendants,  acting  under  the 
Newport  Corporation  Act  1900,  s.  51,  placed  this 
iron  pillar  in  the  pavement  immediately  in  front 
of  his  shop,  in  a  place  which  was  wholly  within 
the  boundaries  of  the  land  demised  to  the  plain- 
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tiif.  Their  right  to  place  the  pillar  there  was  not 
disputed,  but  it  was  said  that,  as  the  pillar  went 
down  into  the  soil  to  a  greater  depth  than  what 
was  vested  in  the  defendants,  thereby  getting  and 
acquiring  support  from  the  soil,  that  was  an  entir 
upon  and  taking  of  the  plaintiff's  land  which 
constituted  a  trespass.  The  point  that  arises  is 
whether  the  erecting  of  the  pillar  under  the 
powers  conferred  by  sect  51  of  the  Newport  Oor- 

E)ration  Act  1900  is  a  taking  of  land  within  the 
ands  Glauses  Act  1845,  so  that  the  formalities 
required  by  that  statute  must  be  complied  with. 
It  aeems  to  me  that  sect  51  contemplates  some- 
thing which  is  a  common  law  occupation,  but  it 
is  not  meant  to  be  a  taking  of  land  under  the 
Lands  Clauses  Act.  I  come  to  the  conclusion 
that  this  is  not  a  taking  of  land,  but  was  the 
exercise  of  an  express  statutory  power  to  erect 
on,  in,  over,  or  under  a  street  an  electric  pole  or 
post.  If,  however,  that  injuriously  affects  the 
Lmd  then  there  is  a  remedy  under  sect.  6S  of  the 
Lands  Glauses  Act.  I  must  hold  that  the  land 
has  not  been  taken,  but  merely  that  something 
has  been  done  under  statutory  powers. 

Wills,  J.  concurred. 

Kbnnedy,  J. — 1  am  of  the  same  opinion,  and 
I  wish  to  adopt  the  judgment  given  by  my  Lord, 
which  seems  to  me  a  simple  way  of  pnttine  the 
case.    Under  sect.  51  foi  the  purpose  of  working 
the  tramways  the  defendants  may  erect  poles  or 
posts  on,  in,  over,  or  under  any  street  or  road.     As 
I  understand  the  findings  of  fact  in  this  case  what 
was  done  here  was  for  the  purpose  of  working 
tbe  tramways,  and   for  that  purpose  the  pillar 
was  erected.    That  was  a  thing  strictly  within 
the  terms  of  the  section,  and  was  justified  by 
statutory  authority.    It  is  said  that  the  defen- 
dants could  do  this,  but  that  there  is  reserved  to 
the  plaintiff  the  right  to  object   to  any  inter- 
ference with  the  soil  except  with  his  permission, 
but  I  am  not  prepared  to  accept  that  as  stated. 
I  think  that,  while  no  property  passes   to  the 
defendants,  there  is  a  right  in  them  to  enter  any 
area  under  their  statutory  powers  if  such  area  is 
**  on,  in,  over,  or  under  any  street  or  road  in  which 
any  corporation  tramways  are  for  the  time  being 
laid."    The  basis  of  the  judgment  of  Ghitty,  J.  in 
Fareham  Local  Board  and  Fareham  Electric  Light 
Company  v.   Smith  (7  Times  L.  Rep.  443)  was 
stated  by  him   as  follows :  '*  The  local  authority 
was  entitled  to  take  so  much  of  the  zone  above  as 
was  required  for  the  due  execution  of  its  powers 
and  tbe  due  performance  of  its  duties.  To  express 
the  matter  shortly,  it  was  the  area  of  user  which 
showed  what  was  vested,  and  the  street  comprised 
the   zone.    The   local  board   had  a  proprietary 
right  in  the  zone  above  the  surface,  or  at  any 
rate,  had  a  possession  of  so  much  above  and  so 
much  below  as  fell  within  the  objects  of  the  Act." 
There  is  nothing  there  contrary  to  any  of  the 
cases  referred  to  by  the  learned   Gonnty  Gourt 
judge.     In   Taylor  v.  Oldham  Corporation    (35 
L.  T.  Rep.  696;  4  Gh.  Div.  395)  it  was  held  that 
the  usual  clause  in  local  Acts  vesting  sewers  in 
the  sewer  authority  conferred  an  absolute  pro- 
perty in  that  part  of  the  subsoil  occupied  by  the 
sewer  and  not  merely  an  easement,  and  Jessel, 
M.R.,  at  p.  411,  said :  "  It  was  found  under  the 
old  law  and  it  was  sometimes  held  that  the  sewer 
authorities     .     .     .    had  only  an  easement,  and 
it  was  found  to  be  very  inconvenient,  and  conse- 


quently in  the  modern  Acts  the  property  in  the 
sewers  has  been  vested  in  the  sewer  authorities. 
That  is  to  say,  that,  instead  of  allowing  the  sub- 
soil to  remain  in  the  owner  of  the  soil  subject  to 
an  easement  or  right  of  sewerage  or  drainage,  the 
absolute  proEx^rtv  in  the  sewer  (which  meaus  not 
merely  the  brick  barrel  or  whatever  it  may  be 
forming  the  sewer,  but  the  whole  interior  of  the 
sewer — that  is  the  whole  of  the  space  occupied 
by  it)  is  now  vested  in  the  sewer  authorities." 
That  was  not  done  here,  but  what  was  done  was 
not  the  taking  of  the  soil  at  all,  but  merely  the 
exercise  of  a  statutory  right  in  the  nature  of  an 
easement  in  a  given  area.  That  does  not  exclude 
a  ^ood  claim  if  the  plaintiff's  rights  have  been 
injuriously  affected.  ^^^^^j  ^^^ 

Solicitors  :  Let/,  Lake,  and  Ley,  for  Morgan  and 
Co.,  Newport ;  Cole  and  Jackson,  for  A.  A,  New- 
man, Newport. 


Tuesday,  Jan.  19, 1904. 

(Before  Wills  and  Kbnnbdy,  JJ.) 

Oliybb    and    anothbb    v.  Gambbbwbll 
BoBOUGH  Goitncil.  (a) 

Public  Health  (London) — Nuisance — "  Intima' 
tion"  notice  by  inspector  to  abate — Goni'^ 
pliance  with  "  intimation  **  without  statutory 
notice — Work  which  sanitary  authority  ought  to 
have  done — Compulsion — Right  of  owner  to 
recover  expenses  as  for  work  done  under  compul- 
sionr- Public  Health  (London)  Act  1891  (54  &■ 
55  Vict.  c.  76),  ss,  3,  4. 

An  owner  of  premises  received  a  written  intima- 
tion under  sect.  3  of  the  Public  Health  (London) 
Act  1891,  duly  signed  by  the  officer  of  the  sani- 
tary authority,  making  known  to  him  the  exist- 
ence  of  a  nuisance  at  his  premises  and  request- 
ing him,  to  abate  the  same  within  seven  days 
othenvise  the  sanitary   authority    would  com- 
mence proceedings  against  him  by  the  service  of 
a  statutory  notice.     The  owner,  without  waiting 
for  the  service  of  the  statutory    notice    under 
sect.  4  of  the    Act  requiring   him  to  abate  the 
nuisance,  did  the  necessary  works  to  abate  the 
nuisance,  in  the  course  of  which  he  discovered 
that  the  work  was  a  sewer  a'nd  not  a  drain,  but 
without    communicating     with     the    sanitary 
authority  he  completed  the  work,  and  brought 
an   action    against    the  sanitary   authority  to 
recover  the   expenses  a,s  for  work  done  by  him. 
under  compulsion  which  the  sanitary  authority 
were  legally  compellable  to  do. 

Held,  but  only  on  the  authority  of  Thompson  and 
Norris  Manufacturing  Gompany  v.  B!awes  (59 
/.  P.  580),  that  work  done  under  an  '*  intimation  " 
given  under  sect.  3,  is  not  work  done  under  com- 
pulsion, and  that  as  the  owner  had  not  waited 
for  the  statutory  notice  under  sect.  4,  but  had 
done  the  work  under  the  "intimation"  notice^ 
the  work  was  not  done  by  him  under  compulsion, 
and  he  was  not  entitled  to  recover  the  expenses 
of  the  work. 

Qoffire,  whether,  if  an  owner  wrongfully  converts 
that  which  is  properly  a  drain,  for  the  repair  of 
which  he  would  be  liable,  into  a  sewer,  he  could 
recover  from  the  sanitary  authority  the  expenses 
of  work  done  by  him  to  the  sewer  under  com- 
pulsion of  the  sanitary  authority, 

(a)  Beported  by  W.  W.  Obr,  £8q.,  BarrUter-at-Law. 
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Appeal  by    the  plaintiffs    from   the  Lambeth 
County  Court. 

The  action  was  brought  to  recover  a  sum  of 
17Z.  138.  for  work  done  by  the  plaintiffs  on  a  sewer, 
and  the  plaintiffs  sought  to  recover  that  sum 
from  the  CamberweU  Borough  Council,  on  the 
ground  that  they  were  compelled  to  do  certain' 
work  which  the  council  were  legally  liable  to  do, 
and  that  therefore  there  was  an  implied  under- 
taking on  the  part  of  the  council  to  repay  the 
plaintiffs  for  the  work  so  done. 

The  inspector  of  the  borough  council  had  given 
to  the  plaintiffs,  as  owners  of  the  premises  No. 
117,  High-street,  Peckham,  a  notice  to  abate  a 
nuisance  at  those  premises.  This  notice  was  an 
*'  intimation  "  notice  under  sect.  3  of  the  Public 
Health  (London)  Act  1891. 

The  notice  was  as  follows : 

The  Vestry  of  Camber vrell — Pablio  Health  (London) 
Aot  1891 — IntimatioD — Pablio  Health  Department, 
Vestry  Hall,  Camber «yell— 18th  March  1903  —To  the 
owner,  117,  High-street,  Peokham, — Take  notice,  that 
I,  the  undereigned,  having  visited  the  above  premises, 
find  that  the  nuisances  numbt^red,  nine,  twelve,  twenty- 
one,  thirty-eight,  and  forty,  in  the  sohednle  at  the  back 
hereof  which  are  liable  to  be  dealt  with  summarily, 
exist  thereon.  I  therefore  now  by  this  written  inti- 
mation, make  the  existence  of  the  said  nnisanoes  known 
to  you,  as  being  the  person  who  is  required  to  abate 
them.  And  I  have  to  request  that  the  Bame  be  abated 
within  the  period  of  seven  days.  At  the  end  of  this 
time  I  shall  again  visit  the  premises,  and  if  the  necessary 
works  have  not  then  been  completed,  the  vestry,  as  the 
sanitary  authority  for  the  parish,  will  commence  pro- 
oeedings  against  you  by  the  service  of  a  statutory 
notice. — I  am  your  obedient  servant,  Edward  Homer, 
the  officer  appointed  by  the  vestry  of  the  said  parish  to 
take  proceedings  under  the  above-named  Aot. 

The  notice  was  a  printed  notice,  with  the  num- 
bers of  the  nuisances  complained  of  written  in. 
On  the  back  of  the  notice  was  a  *'  schedule  of 
nuisances,"  and  the  nuisances  complained  of  in 
the  notice  were : 

The  water-closet  so  defective  as  to  be  a  nuisance ; 
insufficient  external  ventilation  to  water-closet ;  the 
waste-pipe  of  sink  directly  connected  with  the  drain ; 
the  drain  defective ;   the  drain  unventilated. 

The  plaintiffs  did  the  works  required,  and  in 
the  process  of  executing  the  works  discovered 
that  the  work  was  a  sewer  and  not  a  drain,  and 
that  therefore  the  liability  to  repair  it  was  upon 
the  local  authority,  and  not  the  plaintiffs,  and 
that  the  local  authority  were  liable  for  the 
expenses  of  carrying  out  the  repairs. 

The  plaintiffs  then  sued  the  defendants  for  the 
recovery  of  the  expenses,  upon  the  ground  that 
they  were  by  the  above  notice  compelled  by  the 
<3efendant8  to  execute  works  which  the  defendants 
themselves,  as  the  local  authority,  were  legally 
compellable  to  do. 

The  County  Court  judge  found  as  a  fact  that 
the  plaintiffs  knew  that  the  work  was  a  sewer 
and  that  they  did  not  raise  the  question  in  a 
proper  way  to  the  borough  council,  and  he  also 
found  that  the  council  did  not  know  that  it  was  a 
aewer  until  after  the  work  was  done. 

The  judge  held  that  the  notice  was  a  mere 
intimation,  and  not  a  statutory  notice  such  as  the 
section  requires ;  that  this  intimation  gave  the 
person  receiving  it  a  chance  to  raise  the  question 
-whether  the  work  was  a  drain  or  a  sewer,  but  that 
that  question  was   not  raised  by  the  plaintiffs ; 


that  an  intimation  of  this  character,  to  give  an 
opportunity  of  raising  the  question  of  drain  or 
sewer,  was  a  very  different  matter  from  a  statutory 
notice  of  compulsory  steps  to  be  taken ;  that  thie 
intimation  was  a  mere  statement,  and  could  not 
be  considered  a  statutory  notice,  and  that  that 
being  so  there  was  no  couipulaiuu  ou  the  piaiutiU'd 
to  do  this  work,  but  on  the  contrary  it  was  their 
duty  to  raise  the  issue  whether  the  work  was  a 
sewer  or  a  drain,  and  that  it  was  impossible  to 
hold  that  under  those  circumstances  the  plaintiffs 
could  afterwards  come  to  the  court  and  compel 
the  borough  council  to  pay  for  these  repairs. 

He  therefore  gave  judgment  for  the  defendants 
upon  that  ground. 

There  was  a  further  question  raised  by  the 
defendants,  namely,  that  the  predecessors  in  title 
of  the  plaintiffs  had,  by  their  own  wrongful  act, 
converted  that  which  was  properly  a  drain  into  a 
sewer,  and  as  that  had  been  done  the  drain  did  not 
become  a  sewer  so  far  as  concerned  the  liabiUty 
of  the  sanitary  authority  to  keep  it  in  repair. 

As  to  this  the  judge  said  that  there  was  the 
further  question  of  wrongdoers;  he  found  as  a 
fact  that  plans  were  submitted  to  construct  these 
drains  in  a  certain  way ;  that  these  plans  were 
wilfully  disregarded,  and  drains  were  deliberately 
constructed  of  an  entirely  different  kind.  It  was 
alleged  that  the  plaintiffs  were  not  the  repre- 
sentatives of  the  wrongdoers ;  but  on  the  evidence 
the  inference  was  that  the  plaintiffs  were  the 
representatives  of  the  wrongdoers;  that  there 
was  not  sufficient  evidence  before  him  on  this 
point,  and  he  therefore  could  not  give  judgment 
upon  it. 

The  plaintiffs  appealed. 

The  Public  Health  (London)  Act  1891  (54  ,& 
55  Vict.  c.  76)  provides : 

Sect.  3.  Information  of  a  nuisance  liable  to  be  dealt 
with  summarily  under  this  Aot  in  the  district  of  a 
sanitary  authority  may  be  given  to  that  authority  by 
any  person,  and  it  shall  be  the  duty  of  every  offioer  (rf 
that  authority  and  of  every  relieving  offioer,  in  aooocd> 
ance  with  the  regulations  of  the  authority  having 
control  over  him,  to  give  that  information ;  and  it  shall 
be  the  duty  of  the  said  authority  to  make  the  said 
regulations,  and  also  the  duty  of  the  sanitary  authority 
to  give  such  directions  to  their  officers  as  will  Becue 
the  existence  of  the  nuisance  being  immediately  brongkt 
to  the  notice  of  any  person  who  may  be  required  to 
abate  it,  and  the  offioer  shall  do  so  by  serving  a  wiittsn 
intimation. 

Sect.  4  (1).  On  the  receipt  of  any  informatioa 
respecting  the  existence  of  a  nuisance  liable  to  be  dealt 
with  summarily  under  this  Aot,  the  sanitary  authority 
shall,  if  satisfied  of  the  existence  of  a  nuisanoe,  serve  a 
notice  on  the  person  by  whose  act,  default,  or  suffer* 
anoe  the  nuisance  arises  or  continues,  or,  if  suoh  persoa 
oannot  be  found,  on  the  oooupier  or  owner  of  tiie  pre- 
mises on  which  the  nuisance  arises,  requiring  him  to 
abate  the  same  within  the  time  specified  in  the  notioe, 
and  to  execute  such  works  and  do  suoh  things  as  may 
be  necessary  for  that  purpose,  and,  if  the  sanituy 
authority  think  it  desirable  (but  not  otherwise),  speoify- 
ing  any  works  to  be  executed.  (4)  Where  a  notioe  has 
been  served  on  a  person  under  this  section,  and  either — 
(a)  the  nuisance  arose  from  the  wilful  act  or  default  of 
the  said  person ;  or  (b)  such  person  makes  default  in 
complying  with  any  of  the  requisitions  of  the  notioe 
within  the  time  specified,  he  shall  be  liable  to  a  fine  not 
exceeding  ten  pounds  for  each  offence,  iriietber  any  sadi 
nuisanoe  order  as  in  this  Aot  mentioned  is  or  is  not 
made  upon  him. 
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Naldreti  for  the  plaintiffs. — The  qaestion  is 
whether  the  Dotice  of  the  18th  March,  which  was 
serred  on  the  plaintiffs  as  owners  of  the  premises, 
was  a  sufficient  compulsion  on  the  plaintiffs  to 
do  this  work  on  a  drain  which  was  found  to  he 
a  sewer,  so  as  to  make  the  work  so  done  work 
done  under  compulsion.  The  nuisances  section 
is  sect.  2  of  the  Act  of  1891,  which  in  sub-sect.  1 
(a)  provides  generally  that  any  premises  in  such 
a  state  as  to  be  a  nuisance,  or  injurious  or  dan- 
gerous to  health,  and  (6)  that  any  drain.  &c.,  in 
the  same  condition,  shall  l>e  liable  to  be  dealt 
with  summarily  as  nuisances.  Sects.  3  and  4 
deal  with  the  giving  of  notice  of  nuisances  to 
the  sanitary  authority  and  of  serving  notice  on 
the  owner  to  abate  the  same ;  and  the  definition 
of  drain  and  sewer  for  these  purposes  is  given  in 
sect.  250  of  the  Metropolis  Management  Act 
1855.  Tf  the  notice  is  given  under  sect.  3,  then 
sect.  4  specifies  what  is  to  take  place  if  the 
notice  is  not  complied  with.  The  authorities  go 
sufficiently  far  to  cover  the  case  of  a  notice 
given  under  sect.  3.  There  is  no  doubt 
that,  when  a  notice  is  given  under  sect.  4  to 
abate  the  nuisance,  there  is  a  sufficient  com- 
pulsion to  entitle  the  person  doing  the  work 
to  recover  the  expenses  of  doing  work  which 
the  sanitary  authorities  were  themselves  bound 
to  do: 

Andrew  v.  8t.  Olave*8  Board  of  Works,  78   L.  T. 
Bep.  504;  (1898)]  Q.  B.  775. 

That  case  followed  Gebhardt  v.  Saunders  (67  L.  T. 
Bep.  684;  (1892)  2  Q.  B.  452),  in  which  the  notice 
was  under  sect.  4,  and  the  court  there  held  that 
the  work  was  done  under  compulsion,  and  that 
therefore  the  plaintiff  could  recover.  [Wills,  J. 
-—The  question  is  whether  a  notice  under  Beet.  3, 
with  the  liability  to  be  proceeded  against  under 
sect.  4,  which  prima  facie  follows,  is  a  suffiuient 
compulsion.]  The  decision  in  Gebhardt  v,  Saunders 
(ttbi  au^.),  which  was  under  sect.  4,  has  to  be 
carried  further,  so  as  to  make  it  apply  to  an 
intimation  notice  given  under  sect.  3.  In  Proctor 
V.  Islington  Metropolitan  Borough  (67  J.  P.  164), 
where  an  intimation  notice  was  served,  in  conse- 
quence of  which  the  plaintiff  carried  out  works, 
some  of  which  afterwards  turned  out  to  be 
repairs  to  a  sewer  which  it  was  the  defendante' 
duty  to  maintain,  Wright,  J.  seems  to  have  held 
that  the  plaintiff  could  not  recover  because  she 
had  not  carried  the  work  out  under  compulsion, 
bnt  tbe  Court  of  Appeal  intimated  an  opinion — 
though  they  did  not  decide  the  point — that  the 
works  carried  out  under  this  intimation  notice 
were  done  under  compulsion,  and  the  notice  in 
that  case  was  under  sect.  3  and  in  very  much  the 
same  terms  as  the  present  notice.  The  principle 
is  very  clearly  dealt  with  by  Channel!,  J.  in  North 
V.  Walthanistow  Urban  CownctZ (67 L.J. 972,  Q.  B.), 
which  came  under  the  Public  Health  Act  1875,  in 
which  there  is  no  provision  similar  to  this  inti- 
mation notice  in  sect.  3  of  the  Act  of  1891.  The 
notice  there  was  a  notice  by  the  sanitary  inspector, 
but  it  was  not  a  statutory  notice.  Channel),  J. 
there  says  (at  p.  976) :  "  I  may  add  that  I  am 
inclined  to  think  tbat  there  was  no  statutory 
notice  in  this  case,  and  to  agree  with  the  defen- 
dante' contention  that  the  document  in  question 
was  only  an  intimation  of  what  they  proposed  to 
do.*'  l^twithstanding  that  he  held  that  work 
done  under  that  intimation  notice  was  work  done 
under  compulsion,  and  that  tbe    plaintiff    was 


entitled  to  recover  upon  that  ground.  Again,  if 
a  wrongful  act  was  done  by  the  builder  of  this 
house,  whereby  what  ought  to  have  been  a  drain 
was  turned  into  a  sewer,  the  plaintiffs  are  not 
estopped  by  the  wrongful  act  of  their  predeces- 
sors in  title  from  allegin^^  that  this  dram  was  a 
sewer: 

Kerahaw  v.  Taylor,  73  L.  T.  Rep.  274;  (I895> 
2  Q  B.  471. 
The  onus  rests  on  the  local  authority  to  show  that 
the  plaintiffs  knew  of  any  fraud.  The  whole  point 
is  whether  the  intimation  notice  was  a  sufficient 
compulsion.  It  is  submitted  that  from  the  terms 
of  the  notice  it  was  a  sufficients  compulsion  and 
that  the  plaintiffs  are  entitled  to  recover  the 
expenses  of  the  works. 

Courthope-Munroe  for  the  defendants. — The 
learned  judge  has  found  that  the  plans  of  these 
drains  which  had  been  submitted  were  wilfully 
disregarded,  pnd  drains  of  an  entirely,  different 
character  were  c  mstructed.  That  was  a  fraud  on 
the  local  authority,  and  that  wrongful  act  does 
not  make  this  pipe,  which  is  properly  a  drain,  a 
sewer,  and  it  id  nob  conceded  either  that  this  pipe 
is  a  sewer  or  that  the  local  authority  are  liable  for 
the  repair  of  it.  In  Butt  v.  Stww  (ante,  p.  242 ; 
89  L.  T.  Bep.  302),  Channell,  J.  said  that  he 
knew  of  no  authority  which*  went  so  far  as  to 
say  that  a  person  who  had  himself  wrongfully 
turned  a  drain  into  a  sewer  could  thereby  throw 
the  burden  of  repairing  it  on  the  local  autho- 
rity. The  drain  remained  a  drain,  and  did  not 
really  become  a  sewer  at  all :  {Butt  v.  Snow, 
ubi  su/p.\  Qorringe  v.  Mayor  of  Shorediteh,  112 
L.  T.  576).  But  even  if  this  was  a  se^er  the 
platntiffrt  camioc  recover,  an  the  work  was  not 
done  under  compulsion  —  the  notice  being  an 
intimation  only  under  sect.  3.  In  Harris  v. 
Hickman  {ante,  p.  369 ;  89  L.  T.  Rep.  722 ;  (190i) 
1  K.  B.  13),  the  very  point  arose  before  Wright,  J. 
under  these  two  sections  (sects.  3  and  4)  of  the 
Act  of  1891.  The  notice  there,  as  in  this  case, 
was  an  intimation  under  sect.  3,  and  not  the 
statutory  notice  under  sect.  4,  and  there  it  was 
held  that  the  work  was  not  work  done  under  com- 
puieion  Wright,  J.  said  :  **  It  appears  that  the 
only  notice  with  respect  to  this  nuisance  that  was 
issued  to  the  plaintiffs  was  a  mere  intimation  of 
the  existence  of  the  nuisance  under  sect  3  of  the 
Act  of  1891.  That  notice  could  not  operate  as  a 
notice  under  sect.  4,  for  it  was  only  signed  by  the 
inspector,  and  did  not  purport  to  he  issued  by  the 
sanitary  authority  at  all.  This  distinguinhf'S  the 
preoent  case  from  Avidrew  v.  St.  Olave's  Board  of 
Works  {ubi  sup,).  There  a  notice  was  s«^rved  under 
sect.  4.  .  .  He  was  consequently  practically 
compelled  to  do  the  work.  Here  thei-e  was  no 
compulsion  at  all."  So  that  the  very  point  which 
arises  in  this  case  was  there  decided.  Sect.  4 
applies  to  the  whole  of  London,  and  is  in  the 
same  terms  as  the  corresponding  section  (sect. 
94)  of  the  Public  Health  Act  1875;  but  in 
addition  there  is  for  London  this  intimation 
notice  under  sect.  3,  which  has  nothing  corres- 
ponding to  it  in  the  A.ct  of  1875.  Assuming  that 
the  notice  went  beyond  sect.  3,  then,  in  so  far  as 
it  did  so,  it  was  merely  a  notice  by  the  officer 
and  not  by  the  sanitary  authority  :  {St.  Leonard 
Vestry  v.  Holmes,  50  J.  P.  132).  There  are  three 
cases  which  support  the  view  that  on  the  notice 
under  sect.  3  there  is  no  compulsion — ^namely, 
Harris  v.  Hickman  {ubi  sup.)  and  Proctor  v.  Mayor 
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of  Islington  (18  Times  L.  Bep.  505),  being  the 
decision  of  Wright,  J.,  that  the  notice  being  an 
intimation,  the  work  was  not  done  under  com- 
pulsion, and  that  the  plaintiif  could  not  recover 
the  expenses;   aud  when  this  case  went  to  the 
Court  of  Appeal  {uhi  sup.)  the  court  really  did  not 
decide  the  point  in  the  opposite  sense,  as  what  was 
done  there  was  done  by  consent  of  the  parties. 
The  third  case  is  Thompson  and  Norris  Manu- 
facturing Company  v.  Hawes  (59  J.  P.  580).  where 
the  Court  of  Appeal  (Lindlej,  Lopes,  and  Bigby, 
L.J  J.)  held  that  the  notice  then  in  question,  which 
was  under  sect.  3,  was,  as  Lindley,  L.J.  expressed 
it,  a  warning  notice,  and  did  not  place  the  party 
receiving  it  under  any  compulsion  to  do  the  work, 
and  that  consequently  the  expenses  could  not  be 
recovered.     There  are  no  decisions  against  the 
defendants  on  this    notice    under   sect.  3.    The 
decisions    against    them    are    decisions    on   the 
statutory  notice  under  sect.  4.     Gehhardt  v.  Saun- 
ders {uhi  sup.)  and  Andrew  v.  St.   Olave's  Board 
of  Works  (uhi  sup.)   were   both    decisions    under 
sect.  4,  and  are  distinguishable  upon  that  ground, 
being  based  entirely  on  the  notice  under  sect.  4. 
The  other  cases  referred    to,  such   as    North  v. 
Walthamstow  Urban  Council  (uhi  sup.),  are  based 
on   the    Act    of    1875,  which  has    no    provision 
corresponding  to  sec9.  3  of  the  Act  of  1891.     The 
form  of  the  notice  under  the  Act  of  1875  is  given 
in  sched.   4  (form  A),  and    the  form  of  notice 
under  sect.  4  of  the  Act    of  1891  is  given    in 
sched.  3  (form  A),  and  these   forms  are  wholly 
different  from  the  notice  in  the  present  case.     As 
long  as  this  was  a  notice  under  sect.  3  the  plain- 
tiffs were  not  bound  to  do  anything.     What  they 
ought  to  have  done  when  they  found  that  this  was 
a  sewer  was  to  have  stopped  work  and  to  have 
ffone  to  the  local  authority  and  have  said  to  them 
that  the  work  was  not  a  drain  but  a  sewer,   and 
that  they  were  not  liable  to  repair  it.    In  Ellis  v. 
Bromley  Rural  District  Council  (63  J.  P.  711), 
which  was  under  the  Act    of   1875,  it  was  held 
that,  where  there  was  no  notice  but  where  work 
was   done  under  the  verbal  instructions  of  the 
surveyor,  there  was  no  compulsion  and  no  right 
to  recover  expenses.     With  regard  to  the  question 
that  this  pipe  was  not  a  sewer,  but   was  still  a 
drain,  it  is  not  raised.     The  work  not  having  been 
done    under    compulsion,  the  plaintiffs  are  not 
entitled  to  recover.     He  also  referred  to 
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Naldrett  in  reply. — The  notice  itself  is  in  such 
terms  that  it  leaves  no  doubt  that  this  was  the 
kind  of  compulsion  that  is  referred  to  by  Ghannell, 
J.  in  North  v.  Walthamstow  Urban  Council  (ubi 
sup.),  a  decision  which  covers  this  case  absolutely, 
so  that  so  far  as  this  court  is  concerned  there 
would  seem  to  be  a  conflict  of  authority.  Self  v. 
Hove  Commissioners  (ubi  sup.)  is  distinguishable, 
as  there  there  was  no  le^al  liability  on  the  local 
authority  to  do  the  worlc,  as,  the  work  being  a 
drain,  the  If  gal  liability  to  do  the  work  was  on  the 
owner. 

Wills,  J. — I  confess  to  giving  the  decision  I 
am  about  to  give  with  some  reluctance,  because  I 
do  not  agree  with  it,  and,  if  I  were  free  from 
authority  I  should  not  agree  with  it.  But  I  can 
hardly  think  that  the  decision  of  this  question 
18  really  open  to  us  after  the  decision  in  the  Court 


of  Appeal  in  Thompson  and  Norris  Manufacturing 
Company  v.  Hawes  (ubi  sup.).    It  is  quite  true 
that  decision  does  not  go  entirely  upon  the  point 
now  in  question,  but  the  point  now  in  question 
was  distinctly  raised  and  is  distinotly  dealt  with 
in  the  judgment  of  Lindley,  L.J.,  because  there 
can  be  no  doubt  that  he  had  before  him  a  notice 
which  was  substantially  in  the  taamft  form  hh  the 
notice  in  the  present  case.    I  have  already  pointed 
out  in  the  course  of  the  argument  the  passag*^ 
in|  his  judgment  which  led  me  to  that  concluBion, 
and  it  is  not  necessary  now  to  repeat  them ;  hut 
it  is  quite  clear  he  had  before  him  a  notice  sub- 
stantially the  same  as  in  the  present  case.    Not- 
withstanding that,  he  held  that  a  notice  under 
sect.  3  of  the  Act  of  1891  is  not  equivalent  for 
the  purpose  of  compulsion    to    a  notice   under 
sect.  4.    My  brother  Wright  has  twice  decided 
the  same  thing  upon  exactly  the  same  point,  and 
although  sitting  bere  as  a  divisional  court,  we  are 
not    bound    by    his    judgment,    still    it    is    an 
important  factor  in  considering  what  our  judg- 
ment ought    to  be.    Inasmuch    as    these  three 
cases,  to  which  I  have  referred,  deal  with  the  very 
point   in  question,   and  there  is  really  no  sub- 
stantial difference  of    any  kind   to    be    drawn 
between  the  notice  which  was  in  question  in  those 
cases  and  the  notice  which  is  in  question  in  the 
present  case,  I  think  we  are  bound   to  follow 
those  decisions,  and   to  say  that  there  was  no 
legal  compulsion  in  this  case  upon  the  plaintifEs 
to  do  the  work,  and  therefore  they  cannot  recover 
against  the  defendants.    I  cannot  give  this  judg- 
ment without  saying  at  the  same  time  that  I 
do  so  with  great  reluctance,  and  only  becauae  I 
am  compelled  to  do  it.     To  my  mind,  a  perfectly 
different    view  of    sect.  3   and    sect    4,    taken 
together,  might  have  been  taken,  and  I  think  it 
might  very  well  have  been  held  that  sect.  3  was 
intended  to  be  a  notice  with  which  a  person  might 
comply,  if  he  was  so  disposed,  without  waiting 
for  the   more  formal  notice  to  be  given  under 
sect.  4.    I  will  say  in  a  moment  why  in  this  case 
I  think  it  is  the  intimation  of  the  council  and 
not  merely  of  the  inspector  of  nuisances,  and  where 
a  person  obeys  the  intimation  of  the  council,  which 
they  accompany  with  a  threat  that   they    will 
make  it  compulsory  upon  him  to  do  the  work,  if 
he  does  not  do  it  voluntarily,  it  seems  to  me  con- 
trary to  natura]   justice  that  he  should  stand  in 
a  worse  position  than  if  he  i*ef  uses  to  do  what 
they  have  told  him  to  do,  and  waits  for  a  further 
compulsoiy  order.   I  think  the  fact  also  has  been 
overlooked  that  in  that  section  there  are  words 
which  seem  to  point  to  the  fact  that  the  notice  is 
something  more  than  a  mere  intimation,  because 
what  is  said  is  that  the  sanitary  authority  shall 
give  such  direction  to  their  officers  as  will  secure 
the  existence  of  the  nuisance  being  immediately 
brought  to  the  notice  of  any  person  who  *'  may 
be  required  "  to  abate  it.     That  seems  to  me  to 
indicate  that  when  a  person  gets  that  notice  he  is 
required  to  abate  the  nuisance.    It  seems  to  me 
a  very  thin  distinction  indeed  to  say  that  if  a 
notice  is  given,  which  has  been  given  in  this  case, 
the  consequences  of  which  it  is  admitted  and  it 
has  been  decided,  are  that  it  amounts  to  a  com- 
pulsion to  do  the  thing,  there  is  less  compulsion 
because  he  is  told  if  you  do  not  do  it  within  a 
week    we,    the    sanitary    authority,   will    take 
proceedings  against  you.    It  is  not  like  the  case 
of  an  ordinary  litigant  or  individual  saying  that. 
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but  it  is  the  case  of  persons  saying  it  who  have 
charge  of  this  matter  and  whose  duty  it  is  to  see 
that  all  proper  steps  are  taken  for  the  carrying 
ont  of  the  notice.  Bnt  counsel  for  the  de- 
fendant council  says  that  that  is  only  the 
language  of  the  inspector.  With  great  respect 
that  seems  to  me  to  be  nonsense.  An  inspector 
does  not  use  forms  of  this  kind,  which  are  used 
all  over  the  district,  without  the  knowledge  of 
his  employers,  and  the  sanitary  authority 
which  give  him  these  forms  to  distribute 
and  which  allow  him  to  make  use  of  them 
are,  in  my  opinion,  legally  as  well  as  morally 
liable  for  their  contents.  If  they  allow  a  man  to 
sign  himself  as  the  officer  deputed  by  them  to 
take  proceedings  under  this  Act,  and  to  state  that 
unless  the  notice  is  complied  with  within  a  week 
proceedings,  which  will  be  compulsory,  will  be 
taken  without  any  further  decision  of  the  sanitary 
authority  and  without  anything  beyond  what  has 
already  taken  place,  I  think  they  must  be  bound 
by  such  a  statement,  and  that  that  notice  must  be 
taken  as  their  notice  that  they  will  proceed  to 
make  it  compulsory.  As  I  have  said,  tne  distinc- 
tion is  a  very  thin  one,  and  it  is  not  one  which 
commends  itself  to  my  judgment.  I  am  far  more 
disposed  to  take  the  view  in  this  question  which 
was  taken  by  my  brother  Channell  in  the  case  of 
North  V.  Walthamstoto  Urban  Council  {uhi  «itp.) 
than  I  am  to  take  the  view  taken  by  my  brother 
Wright  and  by  Lindley,  L.J.,  certainly  in  the 
Court  of  Appeal  in  the  case  of  Thompson  and 
Norris  Manufacturing  Company  v.  Hawes  {ubi 
«up.),  to  which  I  have  referred.  However,  I  am 
bound  by  the  authority  of  that  case  and  I  adopt  it 
loyally ;  but,  at  the  same  time,  inasmuch  as  this 
question  probably,  either  in  this  case  or  some 
other,  will  not  rest  here,  I  think  there  is,  and  can 
be,  no  objection  to  my  expressing  what  my  indi- 
vidual opinion  would  have  been  if  I  were  not 
fettered  by  authority.  I  do  so  the  more  because 
I  think  many  of  the  considerations  which  I  have 
dealt  with  both  in  this  judgment  and  in  the 
course  of  the  argument  have  not  really  been 
before  the  courts  which  have  decided  the  question 
in  the  way  in  which  it  has  been  decided  so  as  to 
bind  us.  It  appears  also  that  a  question  was 
raised  before  the  learned  County  Court  judge 
with  which  we  cannot  deal,  because  he  has  given 
no  judgment  upon  it.  But  it  is  a  very  important 
question,  and,  had  our  judgment  been  that  the 
case  must  go  down  for  a  new  trial,  that  question 
would  have  had  to  be  dealt  with.  If  it  really  be 
the  fact  that  a  pipe  which  ought  to  have  been  a 
drain  was,  by  the  fraudulent  act  of  a  builder 
(because  that  is  what  counsel  for  the  defendants 
really  suggested),  made  into  a  sewer  within  the 
definitions  applicable  to  this  case  by  jo  ining  it  on 
to  another  drain  and  sending  it,  somewhere  else 
than  where  the  sanitary  autnority  allowed  it  to 
go,  if  that  kind  of  thing  had  been  practised  upon 
the  sanitary  authority  and  that  was  only  found 
out,  as  on  the  present  occasion,  when  the  investiga- 
tion came  on  the  opening  of  the  ground,  then  in 
that  case  there  would  have  been  a  great  deal  to  be 
said  in  favour  of  the  view — ^though  I  give  no 
judgment  upon  it — ^that  neither  the  person  who 
was  actually  responsible  for  such  misconduct  nor 
those  who  claimed  under  him  could  take  advan- 
tage of  it.  But  as  to  that  I  express  no  opinion. 
I  do  not  think,  upon  the  evidence  in  this  case,  it 
has  been  made  out,  because  the  evidence  seems  to 
Mao.  Ca8.— Vol.  XXI. 


me  to  be  singularly  meagre  and  unsatisfactory 
on  the  point,  and  the  learned  judge  so  felt 
it,  because  he  has  given  no  judgment  upon  it.  I 
only  desire  to  say  Siat  it  has  not  escaped  us,  but 
we  feel  the  seriousness  of  the  question  which 
might  have  to  be  decided,  and  which  apparently 
has  not  yet  been  decided,  although  there  are 
expressions  used  by  Channell,  J.  which  indicate 
the  trend  of  his  opinion  on  the  matter.  I  think 
that  disposes  of  the  case,  and  that  I  liave  said  all 
that  is  necessary  for  me  to  say,  as  I  do  not 
remember  any  point  which  has  been  seriously 
dwelt  upon  during  the  argument  which  has  been 
omitted  by  me.  I  think  therefore  for  these 
reasons  we  are  bound,  however  much  I  feel  that 
if  I  had  been  unfettered  by  authority  I  should 
not  ^ive  this  decision  myself,  to  follow  the 
decision  which  has  been  cited,  and  we  must  dis- 
miss this  appeal.  I  should  like  to  add  that  I 
hope,  in  common  fairness,  the  sanitary  authority 
will  alter  the  form  of  their  intimation  notice, 
because  as  it  is  they  are  taking  advantage  of  a 
threat,  and,  when  the  party  comes  and  says  he 
was  induced  by  the  threat  to  act,  they  say  he  had 
no  business  to  act  upon  it. 

Kennedy,  J. — I  liave  come  to  the  same  con 
elusion,  and  I  think  I  may  without  impropriety 
join  in  the  expression  of  the  feeling  of  reluctance 
with  which  we  should  pronounce  this  decision  if 
our  own  judgment  in  the  matter  had  been 
independent  and  entirely  unfettered.  The  only 
point  which  we  really  have  to  decide  is  the  ques- 
tion whether  or  not  this  was,  on  the  evidence  of 
fact  and  on  the  document,  a  voluntary  work  on 
the  part  of  the  plaintiffs,  whether  they  incurred 
the  expense  of  the  work  voluntarily  or  not.  If 
they  incurred  it  voluntarily,  then,  on  finding  that 
they  need  not  have  gone  to  the  expense  of  doing 
the  work  and  that  some  other  person  ought  to 
have  borne  a  portion  of  it,  they  cannot  go  to  that 
other  person  and  say,  "  We  have  paid  what  you 
ought  to  have  paid."  If,  on  the  other  hand,  the 
payment  has  been  made  by  them,  not  voluntarily, 
but  under  pressure,  and  under  pressure  of  the  very 
person  who  ought  to  have  done  the  work  and 
incurred  the  expense,  then  it  is  not  doubted  but 
that  they  are  entitled  to  recover  the  money  from 
that  other  person.  Therefore,  shortly  put,  it  is 
this  :  Is  the  fact  that  the  plaintiffs  in  this  case  did 
the  work  causing  the  expense,  after  receiving  the 
document  and  in  consequence  of  the  document  of 
the  18th  March  1903— which  I  call  an  "  intima- 
tion  "  because  it  is  so  called  by  the  statute  and 
also  in  large  letters  at  the  head  of  the  paper — 
sufficient  to  deprive  the  conduct  of  the  plaintiffs 
of  its  voluntary  character  for  the  purpose  of  say- 
ing whether  they  can  get  the  money  back  on 
finding  that  the  work  ought  to  have  been  done  by 
the  sanitary  authority  and  not  by  them  P  That  it 
is  not  an  easy  question  is  obvious  from  the 
different  decisions  that  have  been  given  and  the 
different  views  expressed — for  they  are  different 
in  my  judgment — in  the  two  decisions  of  my 
brother  Wright,  on  the  one  hand,  in  Harris  v, 
Hickman  (ttfet  sup.)  and  Proctor  v.  Mayor  of 
Islington  {ubi  sup.),  and  the  decision  of  my  brother 
Channell,  on  the  other  hand,  in  North  v.  Wal- 
thamstow  Urban  Council  (ubi  sup.).  But  having 
had  the  great  advantage  of  full  argument  of 
counsel  in  this  case,  and  having  given  it  con- 
sideration, I  am  entitled  to  say  that  I  should  feel 
great  difficulty  in  coming  to  the  conclusion  to 
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which  I  have  been  obliged  to  come  if  it  had  not 
been  for  the  decision  ox  the  Court  of  Appeal  in 
Thompson  and  Norris  Manufacturing  Compawy  r, 
Hawes  {ubi  sup.).  It  seems  to  me  difficult  to 
say  whether  this  notice  is  under  sect.  3  or  under 
sect  4.  If  my  judgment  had  been  unfettered, 
I  should  have  found  it  difficult  to  say  that  it 
really  mattered,  as  re^rds  the  voluntariness  of 
what  was  done  by  the  plaintiffs,  whether  they  did 
the  work  on  receiving  this  intimation  in  this 
form,  or  on  receiving  the  statutory  notice  under 
sect.  4,  sub- sect.  1.  Who  can  say  that  the  work 
was  voluntary  ?  It  is  not  compulsion  in 
the  sense  of  auress  or  in  the  sense  of  having 
any  penalty  imposed  if  they  had  not  complied 
with  the  intimation  per  se.  But  was  it  not 
done,  not  in  the  slightest  degree  because  they 
wished  to  do  it  for  anybody  else  or  becaase  they 
were  willing  to  do  it  for  themselves,  but  because 
a  public  authority  came  to  them  and  intimated  to 
them,  to  use  the  exact  words,  that  it  was  their 
boanden  duty  to  do  it,  or  if  they  did  not  do  it 
legal  proceeaings  would  be  taken  against  them 
before  a  magistrate  P  I  cannot  say,  with  great 
respect,  that  I  concur  in  the  illnstration  given 
by  my  brother  Channell  in  the  coarse  of  his 
judgment  in  North  v.  Walthamstow  Urban 
CouncU  (ubi  sup.).  In  the  course  of  the  areti- 
ment  I  have  already  pointed  out  that  the  rights 
of  indemnity  which  may  arise  where  agents  of 
any  sort,  whether  commercial  or  otherwise,  or  on 
the  Stock  Exchange,  are  employed,  do  not  seem 
to  me  strictly  analogous  to  this  question.  Here 
is  the  duty  of  a  citizen  to  obey  the  authority 
prima  facte  of  a  public  body  governing  his 
district  in  an  urgent  matter  and  a  matter  of 
public  health  which  is  alleged  to  be  affected  by 
that  citizen's  want  of  care  or  wrongdoing  in  the 
management  of  the  premises.  In  a  form,  which 
is  the  form  recognised  by  the  local  authority,  an 
intimation  is  conveyed  to  the  plaintiffs  that  if 
they  do  not  do  this  work  actual  proceedings  will 
be  taken  against  them.  Is  not  what  they  do 
under  that  notice  involuntary  P  I  should  have 
been  inclined  myself  to  come  to  that  conclusion, 
and  while,  no  doubt,  it  is  true  that  this  is  an 
intimation  ander  sect.  3,  and  not  a  notice  under 
sect.  4, 1  am  bound  to  say  that  it  is  in  either  case 
a  notice  which  emanates  from  the  local  authority. 
It  is  as  if  in  an  action  a  party  were  to  try  to  cut 
his  personality  into  two  because  he  deputes  a 
solicitor  or  representative  to  act  for  him  in  all 
the  stages  of  the  action  as  well  as  in  the  letter- 
writing  which  precedes  the  action.  If  we  look  at 
the  third  schedule  to  the  Act  of  1S9I,  we  shall  see 
that  the  form  of  notice  requiring  the  abatement  of 
a  nuisance  is  to  have  the  **  signature  of  officer  of 
sanitary  authority."  In  the  intimation  which  was 
sent  in  this  casH,  the  person  signs  himself  as 
**  Edward  Homer,  the  officer  appointed  by  the 
vestry  of  the  parish  to  take  proceedings,"  and  he 
in  effect  says,  *'  I  am  the  person  through  whom 
the  robtry  is  going  to  act."  So  again,  under 
sect.  4,  which  is  admitted  hj  counsel  for  the 
vestry  to  be  the  section  dealing  with  the  act  of 
the  vestry,  the  notice  in  the  form  in  the  schedule 
to  which  I  have  referred  is  to  be  signed  not  by 
the  vestry,  but  with  the  signature  of  the  officer  of 
the  sanitary  authority.  In  other  words,  it  would 
be  again  signed : "  Your  obedient  servant,  Edward 
Homer,  the  officer  appointed  by  the  vestry."  It 
is  to  be  in  either  case  the  signature  of  the  same 


person — the  offiiier  of  the  sanitary  authority.  In 
each  matter,  so  far  as  that  goes,  whether  the 
notice  is  signed  by  the  officer  or  not,  the  same 
person  who  is  to  constitute  what  is  done  afteAr- 
wards  an  involuntary  act  if  he  signs  the  notice 
under  sect.  4,  signs  the  intimation  in  exactly  the 
same  way,  only  calling  it  an  intimation  to  the 
person  as  to  what  he  ought  to  do  under  sect  3. 
In  my  view,  however,  whatever  we  might  have 
thought  on  the  present  argument  and  the  authori- 
ties now  cited,  I  feel  it  is  impossible  not  to  do 
what  we  are  bound  to  do — ^that  is,  loyally  to  follow 
the  decision  of  a  superior  oourt.  It  may  be  that 
the  only  report  of  the  case  produoed  to  us,  which 
is  evidently  a  summarised  report,  may  not  have 
fuUy  represented  in  their  rignt  proportion  the 
views  01  the  learned  Lords  Justices.  It  may  be 
that  there  was  much  more  stress  than  appears  in 
the  report  laid  upon  the  fact  that  the  plaintiffs 
in  that  case  had  taken  upon  themselves  to  treat 
a  notice  addressed  to  somebody  else  as  addressed 
to  them.  Bat  I  am  bound  to  say  that,  reading 
that  report  fairly  and  in  its  natural  meaning,  I 
think,  at  any  rate,  the  majority  of  the  oourt  did 
base  their  decision  upon  a  distinction  between  a 
document  served  under  sect.  3  as  an  intimation, 
and  a  document  which  is  a  notice  requiring  an 
abatement  of  a  nuisance  under  sect.  4,  as  if  the 
one  under  sect.  4  would  constitate  a  proceeding 
compliance  with  which  would  be  an  involantary 
act,  whereas  an  intimation  under  sect.  3  would 
leave  the  person  who  received  it  so  far  free  that 
he  could  not  say  he  was  acting  otherwise  than 
voluntarily.  If  that  case  was  decided  upon  that 
ground,  as  well  as  on  the  other  ground  there 
taken — ^namely,  that  the  person  who  did  the  work 
was  not  the  person  who  was  required  by  the 
notice  to  do  it — it  binds  us  and  we  oannot  go 
behind  it.  The  third  Lord  Justice  no  doubt  based 
his  judgment  on  the  other  ground,  but  there  is 
no  expression  of  dissent  on  his  part,  and,  at  any 
rate,  the  view  of  the  majority  is  the  view  of  the 
court,  and  is  binding;  on  as.  Therefore  it  seems 
to  me  that  we  mast  decide  this  case  as  ray  brother 
Wills  has  decided,  whatever  otherwise  might 
have  been  oar  own  view.  With  regard  to  the 
other  point  in  this  case,  it  is  clear  that  the  learned 
County  Oourt  judge  has  not  decided  the  matter, 
as  to  which  I  will  say  no  more  than  that  it  may 
be  of  importance.  But  as  all  the  facts  have  not 
been  brought  out  as  to  that  point,  we  should  at 
the  most  have  sent  the  case  back  for  a  new  trial,  if 
we  had  taken  a  different  view  on  the  other  qaestion. 
which  is  the  main  qaestion  to  be  decided. 

Appeal  dismissed.    Leave  to  appeal. 

Solicitors  for  the  plaintiffs,  Mead  and  Sons, 
Solicitors  for  the  defendants,  Marsden  and  Son. 


Feb.  I  and  2,  1904. 

(Before  Lord  ALysBSTONB,  G.J.,  Wills  and 

Kennedy,  JJ.) 

Rbx  V,  Justices  of  West  Riding  of  Yom- 
SHiBE;  Ex  parte  Ellis,  (a) 

Justices — Quarter  sessions — Appeal  from  licensing 
justices  —  County  solicitor  —  DtsaUowanee  of 
profit  costs  of  jtutices  zlerk. 

A  county  solicitor  was  appointed  for  the  West 
Riding  of  Yorkshire,  ana  paid  a  salary  out  of 

(a)  Beported  b^  W.  oi  B.  Hsbbibt,  Biq.,  Barriswr^t-LAV 
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the  county  funds.  His  duty  was  to  represent 
the  juatices  in  aU  judicial  hueiness  affecting 
their  acta  as  jtutices,  including  the  defence  of 
appeals  from  their  decisions  under  the  licensing 
Acts. 
Heldj  that  the  quarter  sessions  were  not  entitled 
to  disallow  the  profit  costs  of  a  clerk  to  justices, 
who  had  been  retained  to  act  for  such  justices 
upon  an  appeal  against  a  decisuyn  under  the 
incensing  Acts,  merely  because  he  was  employed 
by  the  justices  instead  of  the  county  solicitor. 

Cause  shown  against  orders  nisi  for  writs  of 
mandamiu  and  certiorari  hj  the  justices  of  the 
Quarter  Sessions  of  the  West  Biding  of  York- 
shire. 

On  the  5th  Feb.  1903  the  justices  of  the  East 
Morley  division  refused  to  grant  the  certificate 
by  way  of  renewal  of  the  full  licence  of  the  Crown 
Point  Hotel.  The  licensee  gave  notice  of  appeal 
to  the  quarter  sessions,  which  appeal  was  dis- 
missed with  costs. 

The  justices  duly  retained  their  clerk  as  their 
solicitor  to  act  on  their  behalf  in  the  conduct  of 
the  appeal. 

The  justices  for  the  East  Morley  division  having 
also  reused  to  grant  their  certificate  by  way  c3 
renewal  of  the  White  Hart  Hotel  the  licensee 
duly  appealed,  and  the  justices  at  quarter  sessions 
allowed  the  appeal. 

The  justices  duly  retained  their  clerk  in  this 
case  also  to  act  on  their  behalf  in  the  conduct  of 
this  appeal. 

It  has  been  the  custom  for  more  than  a  century 
in  the  West  Biding  of  Yorkshire  to  appoint  a 
county  solicitor,  and  that  officer  is  now  appointed 
under  sect.  66  of  the  Local  Government  Act 
1888.  It  is  the  duty  of  that  solicitor,  who 
receives  a  salary  out  of  the  county  funds,  to  repre- 
sent the  justices  in  all  judicial  business  affecting 
their  acts  as  justices,  including  the  defence  of 
appeals  from  their  decisions  under  the  Licensing 
Acts  ;  and  the  fact  that  such  was  the  duty  of  the 
solicitor  was  published  in  the  records  of  the  court, 
and  was  well  known  to  all  the  justices  and  justices 
clerks  in  the  Biding,  and  as  a  matter  of  practice 
the  county  solicitor  had  always  acted  for  the 
justices  on  appeals  from  their  decisions,  and  this 
practice  was  sanctioned  by  quartier  sessions. 

In  the  case  of  the  Crown  Point  Hotel  the 
quarter  sessions  ordered  the  appellant,  the 
licensee,  to  pay  to  the  clerk  of  the  peace  for  the 
time  being  of  the  Biding,  to  be  by  him  paid  over 
to  the  justices,  the  parties  entitled  to  the  same,  a 
certain  sum  by  way  of  costs,  which  sum  was,  in 
the  opinion  of  the  court,  sufficient  to  indemnify 
the  justices  from  all  costs  they  had  been  put  to 
by  reason  of  the  appeal,  and  it  was  "  fui'ther 
ordered  that  .  .  .  it  be  an  instruction  to  the 
clerk  of  the  peace  in  ascertaining  the  amount  to 
be  paid  to  the  said  justices  to  exclude  the  personal 
professional  charges  '*  of  the  clerk  to  the  justices, 
who  had  been  employed  instead  of  the  county 
solicitor. 

In  the  case  of  the  White  Hart  Hotel  the 
treasurer  of  the  Biding  was  ordered  to  pay  to  the 
justices  such  sum  as  was  sufficient  to  indemnify 
them  from  all  costs  and  expenses  to  which  they 
were  put  in  consequence  of  the  appeal,  and  it  was 
ordered  that  the  personal  ^roiessional  profit 
charges  of  the  clerk  to  the  justices  should  be 
excluded  "  as  being  costs  not  properly  incurred 


by  the  said  justices  in  the  said  matter,  and  not 
necessary  or  pro^  in  the  opinion  of  the  court  to 
indemnify  the  said  justices. 

By  the  Alehouse  Act  1828  (9  Geo.  4,  c.  61), 
8.29: 

In  every  oaae  where  notioe  of  appeal  against  the  jodg- 
ment  of  any  jaetioe  in  or  oonoeminfip  the  exeontion  of 
this  Aot  shall  have  been  given,  and  such  appeal  shall 
have  been  dismiitBed,  or  the  jadgment  bo  appealed 
against  ehall  have  been  affirmed,  or  snoh  appeal  shall 
have  been  abandoned,  it  shall  be  lawful  for  the  oonrt  to 
whom  finch  appeal  shall  have  been  made,  or  intended  to 
be  made,  and  snoh  oonrt  is  hereby  required  to  adjndge 
and  order  that  the  party  bo  having  appealed,  or  given 
notioe  of  his  intention  to  appeal,  shall  pay  to  the  jnstioe 
to  whom  snoh  notioe  shall  have  been  given,  or  to  whom- 
soever he  shall  ^point,  snoh  snm  by  way  of  oosts  as 
shall  in  the  opinion  of  snoh  oonrt  be  snffioient  to  indemnify 
snoh  jnatioe  from  all  ooat  and  charge  whatsoever  to 
which  snoh  jnstioe  may  have  been  pnt  in  oonseqnenoe  of 
his  having  had  served  upon  him  notice  of  the  intention 
of  such  party  to  appeal ;  and  if  such  party  shall  refuse 
or  neglect  forthwith  to  pay  such  sum,  it  shall  be  lawful 
for  the  said  court  to  adjudge  and  order  that  the  party  so 
refusing  or  neglecting  shall  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  remain  until  anch 
sum  be  paid.  And  in  every  oase  in  which  the  judgment 
so  appealed  against  shall  be  reversed,  it  shall  be  lawful 
for  such  court,  if  it  shall  think  fit,  to  adjudge  and  order 
that  the  treasurer  of  the  county  or  place  in  and  for 
which  such  justices  whose  judgment  shall  have  been  so 
reversed  shall  have  acted  on  the  occasion  when  he  shall 
have  given  such  judgment,  shall  pay  to  such  justice  or 
to  whomsoever  he  shall  appoint  such  sum  as  shall  in 
the  opinion  of  such  court  be  sufficient  to  indemnify  such 
justice  from  all  oosts  and  charges  whatsoever  to  which 
such  justice  may  have  been  so  put;  and  the  said 
treasurer  is  hereby  authorised  to  pay  the  same  which 
shall  be  allowed  to  him  in  his  accounts. 

And  by  the  Licensing  Act  1902  (2  Edw.  7,  c.  28), 
8.20: 

In  every  case  of  appeal  against  the  decision  of  any 
licensing  justice  the  court  to  which  such  appeal  is  made 
shall  adjudge  and  order  that  the  treasurer  of  the  county 
or  place  in  and  for  which  such  jnstioe  whose  decision  is 
appealed  against  shall  have  acted  on  the  occasion  when 
he  gave  such  decision,  shall  pay  to  such  justice  such 
sum  as  in  the  opinion  of  the  court  shall  be  sufficient  to 
indemnify  such  justice  from  all  oosts  and  charges  what- 
soever to  which  such  justice  may  have  been  so  put,  and 
which  cannot  be  reoovered  from  any  other  person,  and 
the  said  ixeasnrer  is  hereby  authorised  to  pay  the  same, 
which  shall  be  allowed  to  him,  in  his  account.  The 
order  of  the  appellate  court  may  be  made  either  at  the 
sessions  when  the  appeal  is  heard  or  at  the  next  ensuing 
sessions,  and  the  oosts  may  be  taxed  either  in  or  out  of 
sessions. 

Danchwerts,  K.G.  (Compston  with  him)  showed 
cause. — The  justices  in  quarter  sessions  have, 
under  the  statutes,  to  give  the  licensing  justices 
who  appear  upon  the  appeal  such  costs  in  their 
opinion  as  are  sufficient  to  indemnify  them.  The 
two  sections  that  have  reference  to  these  cases 
are  sect.  29  of  the  Alehouse  Act  1828  and 
sect.  20  of  the  Licensing  Act  1902.  The  first 
applies  where  the  appeal  has  been  dismissed,  and 
the  second  where  the  appeal  has  been  successful. 
In  both  sections  the  sum  to  be  allowed  is  what  is 
sufficient  in  the  opinion  of  the  court  to  indemnify 
the  justices  for  costs  properly  incurred.  If  the 
justices  of  the  Licensing  Sessions  can  employ 
their  own  clerk  where  a  county  solicitor  is  pro- 
vided, the  county  has  to  pay  twice  over  as  it  is 
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liable  for  its  solicitor's  salary  as  well.  This  office 
of  county  solicitor  has  existed  for  a  very  large 
number  of  years,  and  the  solicitor  is  now  ap- 
pointed under  sect.  QQ  of  the  Local  Government 
Act  1888.    He  referred  to 

Beg.  y.  Windery  83  L.  T.  Bep.  171 ;  (1900)  2  Q.  B. 

666; 
Roberts  t.  Jones,  (1891)  2  Q.  B.  194. 

It  was  held  in  Beg,  v.  Juatices  of  London  (62  L.  T. 
Rep.  211;  (1895)  1  Q.  B.  616)  that  when  an 
appeal  is  dismissed  the  Court  of  Quarter  Sessions 
has  a  discretion  as  to  the  costs  of  justices  who 
make  themselves  party  to  the  appeal,  and  that  if 
they  have  exercised  their  discretion  by  refusing 
to  give  the  costs  of  their  appeal  to  licensing 
justices  the  High  Court  cannot  interfere  by 
mandamus.  The  present  case  is  not  one  for 
mandamus,  tor  the  justices  have  exercised  their 
discretion  and  have  given  such  costs  as  they  think 
are  necessary  to  properly  indemnify  the  licensing 
justices.  Further,  tney  have  not  exceeded  their 
jurisdiction  and  therefore  it  is  not  a  matter  for 
certiorari.    He  also  raferred  to 

Reg.  V.  Middlesex  Justices,  35  L.  T.  Bep.  402 ;  2 

Q.  B.  Div.  516; 
Huxley  v.  West  London  Extension  Railway,  60  L.  T. 

Bep.  642  ;  14  App.  Cas.  26. 

Bruce  Williamson,  for  the  licensee  of  the  Crown 
Point  Hotel,  did  not  contest  the  rules. 

Macmorran,  K.C.  (Ghreenwood  with  him)  for  the 
licensing  justices. — The  sum  to  be  allowed  must 
be  what  the  justices  in  quarter  sessions  have 
considered  to  be  sufficient  to  indemnify  the 
justices.    He  referred  to 

Reg.  y.  Worcestershire  Justices,  83  L.  T.  Bep.  272  ; 

(1900)  2  Q.  B.  576  ; 
Rpg.  y.  Winder  {sup.). 

Whatever  costs  are  reasonable  should  be  paid  to 
the  justices  by  way  of  indemnity,  but  here  the 
Court  of  Qaarter  Sessions  took  upon  themselves 
to  give  a  dii'ection  to  the  clerk  of  the  peace  with 
reference  to  the  principle  upon  which  he  was  to 
tax  which  is  beyond  ther  junpdiction.  The  orders 
are  bad  on  their  face  in  so  far  as  they  contain 
directions  which  are  ultra  vires  and  so  certiorari 
is  an  appropriate  remedy.  With  regard  to  the 
rules  for  tbe  writs  of  mandamus  the  justices  at 
quarter  sessions  have  not  in  fact  exercised  their 
statutory  powers.  [Danchwertt,  K.C.  referred  to 
Henderson  v.  Merthyr  Tydfil  Urban  District 
Council  (1900)  1  Q.  B.  434.] 

Lord  Alyebstone,  C.J. — This  case  is  by  no 
means  free  from  difficulty,  but,  having  heard  the 
arguments  on  each  side,  I  have  come  to  the  con- 
clusion that  these  orders  go  too  far  and  cannot  be 
supported.  It  was  admitted  that  the  effect  of 
sect.  20  of  the  Licensing  Act  1902  was  to  place 
justices  in  the  same  position  with  regard  to  being 
indemnified  from  tbe  costs  incurred  when  their 
decisions  were  reversed  as  they  were  under  sect.  29 
of  the  AJehouse  Act  1828  when  their  decisions 
weie  upheld.  The  two  cases  before  the  court  are 
therefore  in  the  same  position,  and  it  is  only 
neccbsary  to  refer  to  sect.  29  of  the  Act  of  1828. 

tHis  Lordship  read  that  section  and  continued :] 
think  Mr.  Danckwerts  has  made  good  his  posi- 
tion that  if  the  justices  must  be  taken  to  nave 
acted  under  that  section  and  had  fixed  a  sum, 
ascertained  by  them  or  their  clerk  for  them, 
which    in    their   opinion   would    indemnify    the 


licensing  justices  from   the  costs  which  they  had 
been  put  to  in  consequence  of  having  been  aerred 
with  the  the  notice  of  appeal,  this  court  could  not 
have  interfered  by  certiorari  or  mandamus.    In 
that  case  the  justices  would  have  exercised  thdr 
discretion,  and   the  court  could   not    therefors 
interfere.    But  looldng  at  the  orders  and  affidavits 
I  do  not,  however,  think  that  that  was  the  way  in 
which  the  case  comes  before  us,  or  was  intended 
to  come.    I  agree  tiiat  the  same  question  arises 
on  both  the  orders,  except  that  I  may  say  that 
there  does  not  seem  to  be  the  same  reason  for 
mn-ViTig  the  order  in  the  case  where  the  appeal 
was  unsuccessful  as  in  that  of  a  successful  appeal^ 
for  in  the  latter  case  the  justices'  costs  would 
have  had  to  be  paid  out  of  the  public  funds.    The 
form  of  the  order  made  in  the  unsuccessful  appeal 
shows  that  it  was  not  an  ordinary  order  as  to 
costs,  but  was  an  order  made,  as  was  stated  on 
the  face  of  it,  "in  view  of  particular  matters 
brought  before  the  court."    It  is  now  clear  on  the 
affidavits  what  is  meant  by  **  in  view  of  piuticular 
matters  brought  before  the  court."    It  appears 
clear,  therefore,  that   the  order  is  not  a  taxa- 
tion  of   the   costs   of   the   justices,   but   is  a 
rial  order  because  the   court   thought   that 
licensing  justices  should  have  engaged  the 
county  solicitor  to  act  for  them  ou  the  appeals. 
It  seems  to  me,  therefore,  that  the  case  is  taken 
out  of  the  mere  question  of  taxation,  and  raises 
the  question  as  to  whether  the  Court  of  Quarter 
Sessions  can  take  the  case  out  of  the  section  (29), 
because  the  justices  have  employed  a  solicitor 
other  than  the  county  solicitor.    The  question 
raised  is  whether  there  is  a  legal  obligation  on 
the  licensing  justices  to  employ  the  county  solici- 
tor.   I  have  no  doubt  that  there  is  no  statute  or 
rule  of  law  which  compels  the  licensing  justices 
to  employ  a  particular  solicitor.    Sect.  66  of  the 
Local  Government  Act  1888  cannot  affect  the 
rights  given  by  sect.  29  of  the  Act  of  1828.    I 
am  of  opinion  that  the  order  drawn  up  under  the 
circumstances  of  the  case  is  not  an  order  under 
sect.  29,  and  so  is  in  excess  of  the  jurisdiction  of 
the  quarter  sessions,  and  therefore  ihe  objections 
raised  against  the  rules  being  made  absolute  do 
not  hold  good.    The  order  must,  therefore,  be 
quashed,   and,    since  the    magistrates  have  not 
considered  the  question  of  costs,  the  matter  must 
be  sent  back  to  them. 

Wills,  J. — I  am  satisfied  that  the  magistrates 
had  no  jurisdiction  to  force  tbe  licensing  justices 
to  employ  a  particular  solicitor  to  act  for  them. 
It  is  quite  clear  that  the  licensing  justices  cannot 
be  deprived  of  their  right  to  be  indemnified  as  to 
their  costs  merely  because  they  did  not  employ  a 
special  solicitur.  The  Court  of  (Quarter  Sessions 
has  assumed  certain  powers  which  they  do  not 
possess.  What  has  beian  done  as  appears  on  the 
face  of  the  orders  themselves  was  not  a  matter 
of  taxation,  but  was  an  application  of  a  false 
principle. 

Kennedy,  J. — I  agree,  and  I  have  nothing  to 

^^-  Orders  absoMe. 

Solicitors :  Farmer,  Aawson, and  Co.;  Clements^ 
Williams,  and  Co.,  for  Trevor  Edwards,  Wake- 
field ;  Walker  and  Bowe,  for  E.  0.  Waaler,  Burrows 
and  Burton,  Leeds  and  Morley. 
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Friday,  Feb,  6, 1904. 

(Before  Lord  Alyerstonb,  C.J.,  Wili£  and 

Kennedy,  JJ.) 

Lewis  (app.)  v.  Durham  Union  (re8p8.).(a) 

Bmting — Volunteer  drill  hall  and  Btarehouse  — 
Part  occasionally  let  for  other  purposes — Exemp- 
tion from  rates — Crown  purposes. 

Certain  premises  were  used  as  a  storehouse,  dril 
haU,  Ac,  for  a  volunteer  hattodion,  the  whole  of 
the  property  being  in  the  occupation  of,  and 
vested  in,  the  commariding  officer.  Certain  por^ 
iions  of  the  premises  were  occasionally  let  for  lec- 
tures, baUs,  &c.,  but  such  letting  was  subservient 
to  the  use  of  the  premises  for  military  pv/rposes. 

The  appellant  was  the  caretaker,  and  did  not 
reside  on  the  premises,  but  the  musical  and 
dramatic  licences  were  taken  out  in  the  name 
of  the  appellant.  The  appellant  was  rated  in 
respect  of  su>ch  portions  of  the  premises  as  were 
let  out  for  the  above-Tnentioned  purposes. 

Held,  that,  although  the  appellant  was  not  the 
proper  person  to  be  rated,  as  he  was  only  a  ser^ 
vant,  yet  those  portions  of  the  premises  which 
u^ere  let  out  were  properly  rateable. 

Case  stated  by  the  order  of  Buoknill,  J.  parsuant 
to  12  <&  13  Yiot.  c.  45,  B.  11,  judgment  in  confor- 
mity with  the  decision  of  the  court  to  be  entered 
on  motion  by  either  party  at  the  Durham  Quarter 
Sessions. 

The  facts  were  as  follows : — 

The  question  to  be  raised  concerns  the  rate- 
ability  of  certain  premises  situated  in  the  parish 
of  St.  Giles,  in  the  city  of  Durham,  and  being 
numbered  40,  41,  and  42,  in  the  street  of  Gileti- 
gate,  used  as  a  storehouse,  drill  hall,  sergeant 
matructors*  residence,  officers*  and  non-commis- 
sioned officers'  quarters. 

The  whole  of  the  property  is  in  the  occupation 
of  the  officer  commanding  the  4th  Volunteer 
Battalion  the  Dcjrham  Light  Infantry,  the  appel- 
lant being  only  a  caretaker,  whom  the  overseers 
of  the  poor  for  the  parish  antered  as  the  occupier 
iu  the  rate-book. 

The  sppellant  is  a  servant  and  is  paid  a  weekly 
wage  for  attending  to  the  premises,  and  does  not 
reside  on  the  premise^. 

The  whole  vf  the  property  is  freehold  and  is 
vested  in  the  commanding  officer  for  the  time  being 
of  the  4th  Volunteer  Battalion  Durham  Light 
Infantry,  which  conuists  of  about  1000  officers 
and  men.  It  is  subject  to  a  mortgage  of  60002 , 
K< anted  to  the  Public  Works  Loan  Board  under 
the  authority  of  the  Secretary  of  State  for  War. 

The  buildings  in  question  consist  of  two  floors 
and  a  basement,  with  a  large  drill  hall  between 
the  front  and  back  portions  thereof  extending  to 
the  roof.  The  primary  purpose  of  the  premises 
is  that  of  a  drill  hall  and  storehouse  for  rifles, 
clothing,  and  other  arms  and  property,  such  as 
camp  equipment,  of  the  battalion. 

The  premises  have  been  duly  certified  as  a  store- 
house by  the  authorities  under  26  &  27  Vict.  c.  65, 
8.26. 

The  owners  have  a  music  licence  from  the 
I>urham  city  justices  and  a  dramatic  licence 
from  the  Durham  county  justices  in  respect  of 
80  much  of  the  premises  as  are  used  for  music  or 
theatrical  purposes,  and  these  licences  are  in  the 
name  of  toe  appellant. 


1«)  Bflported  by  W.  dk  B.  Hkebiet  &tq..  BarrUtor-awijaw. 


Certain  portioas  of  the  premises  are  occa- 
sionally let  for  lectures,  trade  exhibitions,  con- 
certs, balls,  dramatic,  and  other  performances, 
such  letting  is  subservient,  however,  to  the  use 
of  the  premises  for  military  purposes.  The 
portions  so  let  come  into  competition  with  other 
buildings  in  the  city  of  Durham  which  are  let  in  the 
same  way.  These  buildings  are  rated  according 
to  their  annual  value. 

The  respondents  have  rated  such  portions  of 
the  premises  as  are  let  for  the  above  purposes  on 
a  gross  estimated  rental  of  60Z.  and  a  rateable 
value  of  50Z ,  the  portions  of  the  premises  used 
exclusively  for  volunteer  or  military  purposes  are 
not  rated. 

The  appellant  contended  that  the  whole  of  the 
premises    are    exempt    from    rateability    under 
sect.  26  of  26  &  27  Viot.  o.  65,  and  that  they  are 
also  exempt  as  being  in  the  occupation  of  the 
Crown  for  the  purposes  of  the  Crown,  that  the 
premises  were  erected  and  are  primarily  used  for 
the  purposes  of  the  Crown,  and  the  letting  being 
only  a  secondary  or  subsidiary  use  thereof  when 
not  required  for  the  purposes  of  the  Crown,  and 
that  the  premises  are  not  liable  to  be  rated  for 
any  amount  whatever.    He  also  contended  that 
as  the  profits  obtained  from  the  letting  of  the 
hall  are  appropriated  to  the  repayment  of  the 
60002.   borrowed  from  the  Public  Works  Loan 
Board,  there  is  no  beneficial  occupation  of  the 
premises  to  render  them  liable  to  be  rated ;  and» 
further,  that  the  person  so  rated  is  not  the  occu- 
pier nor  in  any  way  beneficially  interested  in  the 
premises. 

The  respondents,  on  the  other  hand,  contended 
that  to  entitle  the  premises  to  be  exempt  irom 
rateability  under  the  section  above  referred  to 
they  must  be  occupied  exclusively  as  a  storehouse, 
or  tor  some  purpose  reasonably  incident  thereto, 
and  must  also  "  be  occupied  **  merely  for  public 
purposes,  that  such  portions  of  the  premises  as 
are  let  are  not  so  occupied,  and  that  tbe  exemp- 
tion, therefore,  does  not  extend  to  these  portions. 
They  further  contended  that  when  so  let  they 
are  not  n«ed  for  the  purposes  of  the  Crown,  that 
the  appellant  is  the  licensee  of  the  premises  and 
responsible  for  their  proper  management  when 
used  under  the  licences,  and  that  he  is  therefore 
properly  rateable  in  respect  tnereof ;  and  that  to 
I  the  extent  of  the  sums  received  for  the  letting 
there  is  a  beneficial  occupation  which  renders 
him  liable  to  be  rated  irt  espective  of  the  purposes 
to  which  these  sums  are  applied. 

Byde  for  the  appellant. — These  premises  are 
occupied  for  Crown  purposes,  and  so  are  exempt 
from  the  rate.  The  mere  fact  that  some  part  of 
the  premibcs  are  let  for  other  purposes  does  not 
do  away  with  the  exemption.  Liability  to  be 
rated  oepends  upon  occupation,  and  here  the 
premises  are  occupied  for  Crown  purposes.  In 
Homsey  Urban  District  Council  v.  Hennell  (20  Mag. 
Cas.  530 ;  86  L.  T.  Bep.  423 ;  (1902)  2  K.  B.  73)  it 
Was  held  that  premises  used  as  the  headquarters  of 
and  for  the  purposes  of  a  volunteer  battalion  were 
owned  and  occupied  by  the  commanding  officer 
as  a  bervaut  of  the  Crown,  and  for  the  purposes 
of  the  CrowiA.    He  also  referred  to 

Jonen   V.   Mersey  Docks  and   Harbour   Board,    11 

H.  of  L.  Gas.  443  ; 
Smith  V.  Birmingham  Guardians,  7  EL  A  Bl.  483. 

Any  profit  that  is  made  from  these  premises  being 
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let  goes  to  the  Crown,  and  is  applied  to  Grown 
purposes — that  is,  the  expense  of  the  battalion. 
The  mere  faot  that  money  is  made  in  this  way 
does  not  do  away  with  the  exemption.  Bayner 
r.  Dretoitt  (19  Mag.  Oas.  611 ;  82  L.  T.  Rep.  718) 
oannot  be  relied  upon  as  an  authority  against  the 
appellant  here,  for  the  point  taken  in  this  case 
could  not  have  been  taken  there,  for  it  was  a 
summons  to  enforce  the  rate,  and  not  an  appeal 
against  the  rate.    He  also  referred  to 

Cooniber  v.  Berkahire  JuaticeSt  47  L.  T.  Kep.  687  ; 
50  L.  T.  Bep.  405  ;  9  Q.  B.  DiT.  17;  10  Q.  B. 
Div.  267;  9  App.  Cas.  61. 

The  appellant  is  not  the  proper  person  to  be 
rated,  as  the  occupation  of  the  servant  is  the 
occupation  of  the  master : 

Bex  V.  Tynemouth,  12  East,  46. 

Simey  for  the  respondents. — The  appellant  here 
is  rightly  rated  because  so  far  as  the  premises  are 
rateable  as  being  let  for  these  other  purposes  the 
licences  for  these  other  purposes  are  in  his  name. 
As  to  the  other  point,  these  premises  are  not  exclu- 
sively used  for  Crown  purposes,  and  pro  tanto  they 
are  not  occupied  by  the  Crown  or  used  for  Crown 
purposes  and  so  tney  are  rateable.  He  referred 
to 

Pearson  v.  Assesament  Committee  ofHolhom  Unxonf 
'  68  L.  T.  Bep.  351 ;  (1898)  1  Q.  B.  389. 

This  case  is  covered  by  the  decision  in  B/ayMr  v. 
BrewiXi  (82  L.  T.  Rep.  718),  and  there  is  no  dis- 
tinction between  tLat  case  and  this  one.  Here 
there  is  an  occupation  in  two  capacities.  In 
respect  of  the  first  the  premises  are  not  rateable 
and  have  not  been  rated.  In  respect  of  the  second 
they  are  clearly  not  exempt,  and  it  can  make  no 
difrerence  that  the  proceeds  of  these  let  tings  are 
used  for  the  purpose  of  repaying  the  loan.  He 
referred  to 

B^,  V.  ¥vX\w,  8  El.  &  Bl.  365 ; 

Rameey  JJrhcm,  District  Council  v.  Hennell,  20  Mag. 
Cas.  530 ;  86  L.  T.  Bep.  423 ;  (1902)  2  Q.  B.  73 ; 

Lancashire  Justices  v.  CheetKam^  8  B.  &  S.  548 ; 
L.  Bep.  3  Q.  B.  14. 

Byde  in  reply. — The  case  of  Lancashire  Justices 
V.  Cheetham  {sup.)  is  the  only  one  against  me, 
and,  since  the  case  of  Coomber  v.  Berkshire 
Justices  (sup,),  it  is  clear  that  Cockbum,  C.J. 
misapprehended  the  effect  of  Jones  v.  Mersey 
Docks  and  JSarbov/r  Board  {sup,). 

Lord  Alvbestonb,  C.  J.— I  think  that  Mr.  Ryde 
has  endeavoured  to  get  us  to  adopt  a  test  and 
reject  a  test  inconsistent  with  the  decided  cases. 
I  thought  at  one  time  during  the  argument  that 
if  you  had  occupation  of  premises  for  Crown 
purposes,  and  a  utilisation  oi  those  premises  for 
other  than  Crown  purposes,  such  a  user  was  not 
the  same  as  an  occupation  and  the  exemption  of 
the  premises  was  not  done  away  with.  But,  having 
gone  through  the  cases,  I  have  come  to  the  conclu- 
sion that  we  have  to  distinguish  between  Crown 
property  and  property  used  for  Crown  purposes, 
and  the  view  I  have  expressed  was  tiie  rightone,  that 
the  proper  word  is  "  used "  and  not  "  occupied." 
Now,  the  case  of  Pearson  v.  Assessment  Committee 
of  Holborn  TJnum  (68  L.  T.  Rep.  351;  (1893) 
1  Q.  B.  389)  decides  that  premises  occupied  by  a 
volunteer  corps,  and  being  reasonably  necessary 
for  such  service,  are  occupied  by  servants  of  the 
Crown  for  the  purposes  of  the  Crown  and  there- 
fore are  exempt  from  rates.    I  agree  with  Mr. 


Ryde  that  that  case  shows  that  the  exemption  ia 
not  limited  to  the  specific  portion  of  the  premises 
that  is  used  as  a  storehouse  for  the  depositing  and 
safe   keeping   of    arms   and   ammunition,   bat 
includes  all  such  parts  of    the  promises  as  are 
reasonably  necessary  for  the  service  of  the  oorpa, 
but,  as  Collins,  J.  points  out,  "  they  are  exempt  as 
being   in    the    occupation    of   servants   of   the 
Crown  for  the  purposes  of  the  Crown."    That 
case  established  that  pr^'mtsed  couid  be  f*xHnipt 
if  used  for  volunteer  purposes.      One  must  ^ 
back  and  consider  whether  mere  occupation  by 
the   servants   of   the    Crown   is   the  sole  test^ 
and  one   must    consider   whether   there    must 
be    something    amounting    to    occupation   for 
other    purposes    by    other   persons    before   the 
exemption  is  got  rid   of.      liord  Blaokbum  in 
Jones    V.    Mersey    Docks    and    Harbour   Board 
(11  H.  of  L.  Cas.  443),  at  p.  464,  says  :   "  Liong 
series    of    cases    have    established    that   where 
property  is    occupied  for  the   purposes  of  the 
government  of  the  country,  including  under  that 
head  the  police  and  the  administration  of  jaatioe, 
no  one  is  rateable  in  respect  of  such  occupation. 
And  this  applies  not  oidy  to  property  occupied 
for  such  purposes   by  the  servants  of  the  great 
departments  of  State,  such  as  the  Post  Office, 
Smith  V.    Birmingham   (7  El.   &  Bl.   483);    the 
Horse  Guards,  Lord  Amherst  v.  Lord  Somers  (2 
T.  R.  372) ;  or   the   Admiralty,  Beg.    v.   Stewart 
(8  El.  &  Bl.  360),  in  all  which  cases  the  occapiers 
might  strictly  be   called    the     servants   of   the 
Crown,  but  also  to  property  occupied    by  local 

S)lice,  Justices   of   Lancashire  v.  Shelf ord   (EIL 
1.  &  Ell.  225) ;  to  courts  and  buildings  oocapied 
for   the  assizes  and    for  the  judges'  lodgings, 
Hodgsen  v.  Local  Board  of  Carlisle  (8  El.  &  BL 
116);  or   occupied    as   a  county  court,    B^g,  v. 
Manchester  (3  El.  &  Bl.  336) ;  or  for  a  jail.  Beg.  v. 
Shepherd  (1  Q.  B.  170).      In  these  latter  cases 
it  is  difficult  to  maintain  that    the    occupants 
are,  strictly  speaking,  servants  of  the  Sovereif^ 
so  as  to  make  the  occupation  that  of  Her  Majesty, 
but  the  purposes  are  all  public  purposes  of  that 
kind,  which,  by  the  Constitution  of  this  coantxy, 
fall  within  the  province  of  (jrovemment,  and  are 
committed  to  the  Sovereign,  so  that  the  occapiers, 
though  not    perhaps    strictly    servants    of    the 
Sovereign,  might  be  considered  in  consimili  eamJ' 
The    enunciation    of    that    proposition    affords 
eround  for  the  rule  that  it  must  be  an  occupation 
for  the  purposes  of  the  Crown,  in  order  to  give 
the  exemption.  But  it  is  said  that  if  you  hav^e  that 
occupation  you  do  not  lose  the  exemption  by  a 
user  of  the  premises  for  other  purposes.     Liord 
Cairns  in  Qreig  v.  University  of  Edinburgh  (L.  Hep. 
1  H.  L.  Sc.  3^)  says :  "  The  general  principle,  as 
I  underatand  it,  approved  of  by  your  Ljordships  in 
these  cases  is   this,   that  the  Crown,  not    being 
named  in  the  English  and  Scotch  statutes  on  the 
subject  of  assessment,  and  not  being  bound  hj 
statute  when  not  expressly  named,  any  property 
which  is  in  the  occupation  of  the  Crown,  or  of 
persons  using  it  exclusively  in  and  for  the  service  of 
the  Crown,  is  not  rateable  to  the  relief  of  the  poor." 
In  that  case  Lord  Cairns  lays  down  the  test  that 
where  the  property  is  used  by  other  persons,  and 
not  by  the  Crown  itself,  the  use  of  such  other 
persons  must    be    exclusively   in    and   for    the 
service  of  the  Crown.  Then  the  case  of  Lancashire 
Justices  V.  Cheetham  (L.  Rep.  3  Q.  B.  14),  if  not 
inconsistent  with  the  other  cases,  is  binding  cm 
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OB.  I^.  may  not  be  a  right  decision,  but  it  was 
there  held  that  jnstioes  who  by  a  IgkmiI  act  were 
empowered  to  bnild  assize  ooorts  and  to  let  them 
for  other  purposes,  were  rateable  in  respect  of  the 
net  profits  so  made  by  such  letting  as  to  that 
extent  thej  had  a  beneficial  occupation  within  the 

Srinciple  established  by  the  case  of  Jones  ▼, 
feraey  Docks  and  Harbour  Board  {sup.).  It  may 
be  that  that  case  is  open  to  criticism,  but  it  is 
an  instance  of  a  user  by  servants  of  the  Crown  of 
premises  for  purposes  other  than  the  Grown  pur- 
poses for  which  they  were  built.  Then  the  case 
of  Worcestershirti  County  Council  ▼.  Worcester 
Union  (76  L.  T.  Rep.  139 ;  (1897)  1  Q.  B.  480) 
lays  it  down  that  county  buildings  which  are 
used  partly  but  not  exclusively  in  and  for  the 
service  of  the  Crown  are  rateable  to  the  relief  of 
the  poor.  It  is  impossible  to  say  that  in  order  to 
get  rid  of  the  exemption  for  rates  the  user  for 
other  purposes  must  amount  to  an  occupation.  I 
also  think  that  Rayner  v.  Drevoitt  (82  £.  T.  Rep. 
718)  is  an  authority  in  favour  of  the  view  I  am 
now  taking.  Applying  those  principles  to  these 
facts,  I  think  that  on  the  main  point  which  has 
been  argued  before  us  the  decision  was  rit^ht  that 
this  property  was  liable  to  be  rated,  for  I  cannot 
think  that  the  mere  fact  that  the  money  obtained 
by  letting  the  hall  was  used  to  repay  the  loan 
from  the  Pablic  Works  Loan  Board  can  make 
that  use  of  the  premises  a  use  for  Crown  purposes. 
With  regard  to  the  other  point,  the  appellant 
here  was  not  the  person  rateable  in  respect  of  the 
premises.  It  is  clear  that  the  occupation  of  the 
servant  is  the  occupation  of  the  master,  and 
nothing  in  the  present  case  shows  that  there 
should  be  any  exception  to  the  rule.  The  mere 
fact  that  the  licences  for  these  premises  have  been 
granted  to  the  appellant  does  not  make  him 
rightly  rateable. 

Wills,  J. — I  am  of  the  same  opinion.  Where 
the  occupation  of  property  is  only  constructively  . 
a  Crown  occupation,  the  exemption  from  rating 
only  exists  where  the  whole  beneficial  occupation 
enures  for  the  benefit  of  the  Crown.  Where  it 
enuree  for  another  purpose,  then  to  that  extent, 
pro  tanto,  the  premises  are  rateable, 

Xenxbdy,  J. — I  am  of  the  same  opinion,  and 
I  think  that  this  case  is  substantially  decided  by 
the  decision  in  Worcestershire  County  Council  v. 
WoTcestw  Union  (76  L.  T.  Rep.  139 ;  (1897)  1  Q.  B. 


480). 


Appeal  allowed. 


Solicitors :  Crossman,  Pritchard,  Crossman,  and 
Block,  for  W.  ff.  Oliver^  Durham ;  George  Reader 
and  Ho.,  for  William  Lisle,  Durham. 


Friday,  Feb.  5, 1904. 

(Before  Lord  Alvebstone,  C.J.,  Wills  and 

Kennedy,  JJ.) 

Bagg  (app.)  V.  CoLQUHOiTN  (resp.).  (a) 

Summary  jurisdiction — Practice — Justices  divided 
in  opinion  —  Adjournment  —  Case  reheard  by 
fwrther  justices — Jurisdiction. 

An  information  having  been  heard  before  two 
justices  they  retired  to  consider  their  decision. 

Upon  their  return  to  court  they  announced  that 
Ihey  were  divided  in  opinion,  and  they  decided 

(«)  Beportad  bj  W.  Di  B.  HnsiiT,  Esq.,  BMristar-ftt-Law. 


to  adjourn  the  hearing  to  a  future  day  to  be 
heard  before  themselves  and  other  justices. 
Held,  that  the  intimation  that  they  were  divided  in 
opinion    did    not  preclude    the  justices  from 
adjourning  the  hearing  of  the  information. 

Case  stated  by  five  justices  on  an  information 
preferred  by  the  respondent  against  the  appellant 
under  the  Licensing  Acts  1872-4  for  selung  and 
exposing  for  sale  intoxicating  liquor  during  the 
time  that  the  premises  were  directed  to  be  closed. 

The  information  first  came  on  for  hearing  on 
Tuesday,  the  18th  Aut;.  1903,  before  two  of  the 
before-mentioned  five  justices,  and,  after  hearine 
the  whole  of  the  evidence  in  examination  and 
cross-examination  then  adduced  on  behalf  of  the 
respondent  and  appellant  respectively,  the  two 
justices  retired  to  consider  tneir  decision,  and 
upon  their  return  they  announced  in  open  court 
that  they  were  divided  in  opinion.  Wnereupon 
the  solicitor  appearing  for  the  appellant  asxed 
that  the  information  should  be  dismissed,  but  the 
two  justices  decided  that  a  more  satisfactory 
decision  could  only  be  arrived  at  upon  rehearinff^ 
with  other  of  their  fellow- justices,  and  they  agreed 
to  adjourn  the  information  to  a  future  day,  when 
they  and  other  justices  on  the  rota  for  that  day 
would  be  convened  to  rehear  the  information. 

In  renly  to  the  solicitor  for  the  appellant,  who 
asked  whether  they  were  unanimous  in  agreeing 
to  the  adjournment,  they  stated  that  they  were. 

The  information  again  came  on  for  hearing 
on  Tuesday,  the  15th  Sept.  1903,  when  the  two 
justices  who  had  previously  heard  the  information 
and  failed  to  arrive  at  a  satisfactory  decision  and 
three  other  justices  who  were  on  the  rota  for  that 
day  were  present,  and  the  information  was  heard 
and  determined,  and  the  appellant  was  convicted 
of  the  offence. 

When  the  information  was  called  on  for  hearing 
on  the  15bh  Sept.,  counsel  who  appeared  for 
the  appellants  objected  to  the  jurisdiction  of  the 
justices  then  present  to  rehear  tbe  information,  as 
it  had  been  heard  and  determined  by  the  two 
justices  on  the  18th  Aug.  last,  and  that,  as  the 
two  justices  could  not  agree,  and  as  the  informa- 
tion was  a  criminal  information  upon  which  the 
defendant  and  present  appellant  could  have  been 
fined  on  conviction  and  in  default  of  distress 
could  have  been  imprisoned,  they  oould  not  or 
should  not  have  adjourned  the  information,  but 
should  then  have  dismissed  it,  and  he  cited  in 
support  of  this  contention  the  following  cases  : 
Beg.  V.  Ashplant  (52  J.  P.  474)  and  Kinnis  v. 
Graves  (78  L.  T.  Rep.  502). 

The  so'icitor  who  appeared  for  the  appell^Jit 
replied  on  the  point  of  law,  and  contended  that» 
although  it  was  a  criminal  information,  it  was 
competent  for  the  two  justices  who  were  divided 
in  opinion  to  adjourn  the  beariug  to  a  future 
date,  when  the  inf ot  mation  could  be  reheard  by 
them  and  any  other  justices  then  present,  and 
that  no  decision  or  determination  was  come  to  by 
the  two  justices  when  they  agreed  to  adjourn  the 
information,  and  in  support  of  his  contention  he 
cited  the  following  cases :  Beg.  v.  Ashplant  (52 
J.  P.  474)  and  Ex  paHe  Evans  (58  J.  P.  260). 

The  five  justices  determined  that  they  had 
power  to  rehear  the  information,  and  counsel  who 
appeared  for  the  appellant  thereupon  asked  them 
to  state  a  case  and  adjourn  f urtner  proceedings 
sine  die  until  such  case  was  dispoaed  of,  but  they 
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refused  to  do  so  and  determined  to  hear  the 
evidence,  whereupon  counsel  who  appeared 
for  the  appellant,  not  consenting  to  the  exercise 
of  their  jurisdiction,  retired  from  the  case,  and  the 
respondent  called  and  examined  one  witness,  who 
was  not  cross-examined  hy  the  appellant's  counsel, 
and  the  justices  convicted  the  appellant  as  hef  ore- 
mentioned. 

After  the  appellant  had  been  convicted,  counsel 
for  the  appellant  again  applied  to  the  justices  to 
state  a  case,  which  they  agreed  to  do. 

The  justices  were  of  opinion  that  although  the 
information  was  a  criminal  one,  punishable  after 
conviction  by  fine  or  imprisonment,  they  had  a 
right  to  rehear  the  information;  that  the  two 
justices  who  had  previously  heard  it  had  not 
determined  the  matter  of  the  information,  but 
had  agreed  to  adjourn  the  same  for  rehearing 
before  themselves  and  others  of  their  brother 
justices  so  that  a  more  satisfactory  determination 
could  be  arrived  at ;  and  that,  as  the  evidence 
given  on  behalf  of  the  respondent  was  not  dis- 
puted, they  decided  that  the  appellant  was  guilty 
of  the  offence  with  which  he  was  charged,  and  so 
they  convicted  him  accordingly. 

8.  T,  Evans,  K.O.  (Ivor  Bowen  with  him)  for  the 
appellant. — The  powers  of  justices  to  adjourn  are 
contained  in  sect.  16  of  the  Summary  Jurisdiction 
Act  1848  (11  &  12  Yict.  c.  43),  which  says  that 
"  before  or  during  such  hearing  of  any  such 
information  or  complaint  it  shall  be  lawful  **  to 
adjourn  the  hearing  of  the  same,  and  the  same 
powers  are  conferred  upon  a  court  of  summary 
jurisdiction,  when  not  a  petty  sessional  court,  by 
sect.  20  (11)  of  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Vict.  c.  49).  This  adjournment  was 
not  "  before  or  during  such  hearing,"  but  after 
the  hearing.  Where  justices  are  divided  equally, 
the  summons  ought  to  be  dismissed.  He  referred 
to 

Beg»  ▼.  Aahplant,  52  J.  P.  474  ; 
Ex  parte  MorgcLn  Evcmm,  8  Times  L.  Bep.  641 ;  on 
appeal,  70  L.  T.  Bep.  45 ;.  (1894)  A.  C.  16. 

(Kennedy,  J.  referred  to  Jones  v.  WiUiams  (36 
J.  T.  Rep.  559)  and  Lord  Alybbstonb,  O.J.  to 
Kinnis  v.  Graves  (78  L.  T.  Rep.  502).] 

Avory,  K.C.  {Letvis  M.  Richards  with  him)  for 
the  respondent. 

Lord  Alyebstone,  C.J. — In  this  case  no  ques- 
tion of  mandamus  to  rehear  arises.  I  have  no 
doubt  that  the  words  "  before  or  during  such 
hearing "  include  what  in  the  ordinair  proceed- 
ings of  the  court  would  take  place  before  a  final 
decision  was  given.  It  would  be  lamentable  if, 
when  justices  announced  that  they  were  divided 
in  opinion,  that  would  be  such  a  termination  of 
the  Hearing  that  they  could  not  deal  any  further 
with  the  case.  An  intimation  that  they  were 
divided  in  opinion  would  not  preclude  them  from 
adjourning  the  case  any  time  oefore  their  decision 
was  drawn  up. 

Wills  J. — I  adhere  to  the  opinion  that  I 
expressed  in  Kinnis  v.  Graves  (78  L.  T.  Rep. 
503),  where,  the  Bench  being  equally  divided,  the 
justices  on  the  advice  of  their  clerk,  dismissed 
the  information.  I  there  said :  *'  I  cannot  help 
saying,  however,  that  in  my  opinion  such  a  course 
was  not  quite  wise.  What  would  have  been  done, 
had  the  case  been  before  the  High  Court,  would 
have  been  to  adjourn  the  summons  and  reconsti- 


tute the  court  so  as  to  obtain  a  decision  which 
would  be  the  decision  of  a  majority — an  effective 
decision.'*  It  is  quite  clear  that  the  power  of  the 
justices  to  adjourn  the  matter  was  not  taken  away 
by  the  words  "  during  such  hearing." 

Kbwnhdt,  J.  agreed.  ^^^^^  dismu$ed. 

Solicitors :  Biddell  and  Co,,  for  Viner,  Leeder, 
and  Morris,  Swansea ;  Helder,  Roberts,  and  Co,, 
for  Laurence  Richards,  Swansea. 


Friday,  Feb,  5.  1904. 

(Before  Lord  Alyebstone,  G. J.,  Wills  and 

Kennedy,  JJ.) 

Hennen  (app.)  V,  Long  (resp.).  (a) 

Food  and  d/rugs — Milk — Warranty-^ Addition  of 
preservative  by  purchaser — Sale  of  Food  and 
Drugs  Act  1875  (38  &  39  Vict,  c.  63),  sb.  6,  25. 

A  purchaser  of  miUc  loith  a  written  warranty,  vaiko 
has  added  a  preservative  to  such  milk,  caaiurf 
rely  woon  sect,  25  of  the  Sale  of  Food  and  Drugs 
Act  1875,  even  although  the  addition  of  suA 
preservative  is  not  complained  of  as  an  aduUeni- 
tion. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  under  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act  1875. 

Upon  the  hearing  of  the  information  the 
following  facts  were  admitted  or  proved  in  evi- 
dence bSore  the  justices : — 

On  the  10th  June  1903  the  appellant  purchased 
one  pint  of  new  milk,  for  which  he  paid  2d,,  fnom 
the  respondent. 

The  appellant  then  divided  the  milk  in  accord- 
ance with  the  Act,  aod  one  part  he  took  to  the 
public  analyst,  whose  certificate  showed  that  the 
sample  was  deficient  in  fat  to  the  extent  of  3  per 
cent.,  and  contained  added  water  to  the  amount 
of  5'2  per  cent,  at  least,  and  that  the  sample 
contained  boric  acid  as  a  preservative. 

On  the  9th  July  1903  the  appellant  received 
from  the  respondent's  solicitors  a  written  notice 
that  on  the  hearing  of  the  information  the  respon- 
dent would  rely  on  the  defence  that  the  respon- 
dent pui'chased  the  milk  in  question  as  the  same 
in  sTibstance  and  quality  as  that  demanded  of 
him  by  the  appellant,  and  with  the  written 
warranty— namely,  that  it  was  new  milk  unadul- 
terated and  with  all  its  cream — to  that  effect, 
and  that  he  had  no  reason  to  believe  at  the  time 
he  sold  the  milk  that  it  was  otherwise,  and  that 
he  sold  the  milk  in  the  same  state  as  he  pur- 
chased it.  The  notice  also  gave  the  name  of  the 
person  from  the  respondent  received  the  milk. 

The  respondent  gave  evidence,  and  he  admitted 
that  he  haid  put  into  the  milk  in  question  an  ounce 
of  milk  preservative  to  each  ten  gallons  of  milk. 
He  stated  that,  although  by  the  directions  on  the 
packet  in  which  the  mUk  preservative  so  used  by 
nim  as  aforesaid  was  contained  it  appeared  that  the 
preservative  should  be  dissolved  in  water  before 
being  put  into  milk,  he  had  not  followed  the 
directions,  but  had  put  the  same  into  the  milk 
in  a  dry  condition  without  dissolving  the  same. 
The  respondent  stated  that  he  had  not  discovered 
that  the  preservative  left  any  sediment 

(a)  Beported  by  W.  Di  &  Hskbirt,  Esq.,  Baniiter«t-Lftw. 
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It  was  proTod  by  the  boroagh  analyst  on  behalf 
of  the  appellant  that  dry  bono  aoid  would  disaolye 
in  milk  but  slowly,  and  would  very  likely  leave  a 
sediment,  but  that  there  was  no  sediment  in  the 
sample  of  mUk  in  question  and  which  he 
analysed. 

Toe  respondent  contended  that  the  agreement 
was  a  warranty,  and  was  a  complete  defence 
under  sect.  25  of  the  Sale  of  Food  and  Drugs  Act 
1875. 

The  appellant  contended  that  sect.  25  of  the 
Act  of  1875,  required  the  respondent,  relying  on 
the  agreement  as  a  warranty,  to  prove  also  that 
he  had  no  reason  to  believe  at  the  time  he 
sold  it  that  the  milk  was  other  than  of  the 
nature,  substance,  and  quality  demanded  by  the 
appellant,  and  that  he  sold  it  m  the  same  state  as 
when  he  purchased  it ;  that  by  the  respondent's 
own  admission  the  milk  in  question  was  not 
in  the  same  state  as  when  he  purchased  it,  by 
reason  of  his  having  added  matter  thereto  as 
aforesaid ;  and  that  the  warranty  was  therefore 
not  an  answer  to  the  charge,  and  the  respondent 
was  not  entitled  to  be  discharged  from  the  prose- 
cation. 

The  justices,  being  equally  divided  as  to 
whether  the  warranty  constituted  under  the 
circumstances  a  defence  entitling  the  respondent 
to  be  discharged  from  the  prosacution,  dismissed 
the  information. 

8.  H.  Emanuel  for  the  appellant. 
The  respondent  did  not  appear. 

Lord  Alvbbstonb,  O.J. — This  case  must  go 
back  to  the  justices.  It  was  said  that  the 
warranty  was  a  defence,  as  only  boric  acid  was 
added,  and  the  milk  was  sold  in  the  same  state  as 
when  it  was  purchased,  because  the  boric  acid  had 
nothing  to  do  with  the  adulteration  alleged. 
When,  however,  one  looks  at  sect.  25  of  the  Sale 
of  Food  and  Drugs  Act  1875,  it  is  not  the  written 
warranty  only  that  affords  a  defence,  but  the 
defendant  must  show  the  other  matters  required 
by  the  section.  When  it  was  found  that  the 
respondent  had  put  in  boric  acid,  the  case  to  be 
tried  was  not  under  sect.  25,  but  under  the  protec- 
tive words  of  sect.  6.  The  milk  here  was  not 
sold  in  the  same  state  as  the  respondent  purchased 
it,  and  the  justices  ought  not  to  have  held  that  the 
warranty  was  a  defence. 

Wills,  J. — I  am  of  the  same  opinion,  and  I 
only  desire  to  add  a  few  words.  Sect.  25  of  the 
Act  is  plain  that  the  article  must  be  sold  in  the 
same  state  as  when  the  defendant  purchased  it, 
and  no  question  can  be  raised  as  to  whether  or 
not  the  substance  or  matter  added  did  any  harm 
or  not.  If  the  warranty  is  going  to  be  relied  on, 
the  defendant  must  show  that  what  was  sold  was 
exactly  what  was  purchased. 

Kbnnedt,  J. — I  think  the  section  is  quite  clear, 
and  I  do  not  see  how  there  is  any  doubt  about 
the  matter.  In  order  that  a  defendant  may  be 
discharged  from  the  prosecution,  he  must  prove 
that  he  purchased  the  article  in  question  as  the 
same  in  nature,  substance,  and  quality  as  that 
demanded  of  him  by  the  prosecutor  and  with  a 
written  warranty  to  that  effect ;  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold  it  that 
it  was  otherwise ;  and  that  he  sold  it  in  the  same 
state  as  when  he  purchased  it.  If  a  man  adds 
boric  >u3id  *-o  milk  after  h«  has  received  it,  how 
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can  he  sell  it  in  the  same  state  as  when  he  pur- 
chased it  when  he  sells  milk  plus  acid  ? 

Appeal  dUotoed. 
Solicitors :    Prior,   Church,    and    Adams,    for 
B.  B,  Linthome,  Southampton. 


Friday,  Feb.  5,  1904. 

(Before  Lord  Alybbstone,  C. J.,  Wills  and 

Kbnnbdy,  JJ.) 

Linzbll  (app.)  V,  Fblixstowb  and  Walton 
Ubban  District  Counoil  (resps).  (a) 

Local  government — By-law — Building — '*  Place  of 
hcibitual  employment  for  any  person  in  any 
business  ** — otcAles  of  building  contractor. 

By  by-law  No,  2  certain  buildings  which  should 
not  be  constructed  or  adapted  to  be  used  **  €u  a 
place  of  habitual  employment  for  any  person  in 
any  manufacture,  trade,  or  business  were  to 
be  exempt  from  the  by-laws  relcUing  to  new 
buildings. 

Held,  that  a  building  divided  into  three  parts,  con- 
sisting  of  a  rain  goods  store,  a  Umber  store,  and 
stables,  used  by  a  building  contractor,  was  not  a 
building  iasmL  **  as  a  place  of  habitual  employ- 
ment for  any  person  in  any  manufactwe,  trade, 
or  business  *  even  although  part  consisted  of  the 
stables. 

Oasb  stated  on  an  information  preferred  on 
behalf  of  the  respondents  charging  the  appellant 
.with  having  erected  a  new  building  contrary  to 
b^-law  10  of  the  by-laws  in  force  of  the  urban 
district  of  the  respondents. 

By  by-law  2 : 

The  following^  bnildiogs  shall  be  exempt  from  the 
operation  of  the  by-laws  relating  to  new  streets  and 
buildings :...(«)  Any  building  which  shall  not 
.  .  .  be  oonstmcted  or  adapted  to  be  naed  either 
wholly  or  partly  for  bnman  habitation  or  as  a  place  of 
habitnal  employment  for  any  person  in  any  mannfao- 
tnre,  trade,  or  buaineas.     ... 

Bv-law  10  related  to  new  buildings. 

The  appellant  was  a  building  contractor,  and 
the  building  in  question,  which  was  erected  in 
timber  and  roofed  in  wood,  was  divided  by  par- 
titions which  did  not  extend  above  the  eaves  of 
the  roof.  One  end  was  used  as  a  cement  store 
and  rain  goods  store,  the  middle  portion  was  used 
as  a  timoer  store,  and  the  other  end  was  a  stable. 
In  this  stable  the  horses,  employed  by  the  appel- 
lant in  his  trade,  were  kept. 

The  respondents  contended  that  the  building 
was  constructed  or  adapted  to  be  used  as  a  place 
of  habitual  employment  for  any  person  in  any 
manufacture,  trade,  or  business,  and  that  there- 
fore it  was  not  exempted. 

The  justices  were  of  opinion  that  the  building 
was  not  exempted  under  the  by-law,  and  they 
therefore  convicted  the  appellant. 

Ashton  for  the  appellant. 

B.  Cunningham  Olen  for  the  respondents. 

Lord  Alvbbstonb,  C.J. — This  case  seems  to 
be  a  striking  instance  of  the  absolute  necessity  of 
using  some  discretion  and  common  sense  in 
drafting  these  by-laws.  I  nympathise  very  much, 
if  I  may  be  allowed  to  say  so,  with  Mr.  Glen's 

(a)  Reported  by  W.  Di  B.  Ukbbibt.  Esq.,  Barrlster-at^Lftw. 
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Gonteniion.  I  tbink  it  is  ridiculous  that  stables 
should  be  exempt  from  drainage  regulations.  It 
is  most  desii*able  that  stables  should  be  subjected 
to  drainage  regulations ;  but,  in  the  name  of  all 
that  is  common  sense,  why  cannot  the  by-laws 
say  stables  if  they  mean  stables  ?  When  you  look 
at  the  framing  of  this  by-law,  it  does  not  tend 
to  assist  the  builder  or  anybody  else  to  know  what 
they  may  do.  By-law  10  begins  by  including 
evei7  building.  So  far  there  is  no  difficulty. 
Then  there  are  a  long  series  of  exemptions  in 
by-law  2,  and  any  building  is  exempted  which 
shall  not  exceed  30ft.  in  height  and  does  not 
contain  more  than  125.000  cubic  feet.    We  then 

get  a  general  exemption  which  exempts  certain 
uildings.  The  buildings  in  question  consist  of 
one  structure  in  timber,  roofed  in  wood,  and 
diyided  by  partitions.  One  end  is  used  as  a 
cement  store,  the  middle  portion  as  a  timber 
store,  and  the  other  end  as  a  stable.  It  is  stated 
by  the  respondents  that  no  part  of  the  building, 
except  the  stables,  is  adapted  to  be  used  for  the 
habitual  employment  of  a  person  in  a  manufac- 
tnre,  trade,  or  business.  I  tnink  the  magistrates 
have  stated  this  case  not  as  a  finding  on  the  facts, 
but  they  have  stated  the  facts  as  regards  the 
building,  and  ask  whether  they  come  within  the 
words  of  the  by-law.  It  seems  to  me  the  buildine 
is  not  within  the  words  "  a  place  for  the  habitusu 
employment  of  a  person  in  a  manufacture,  trade, 
or  Dusinees,"  because  horses  are  groomed  and 
kept  by  a  horsekeeper,  who  is  employed  by  the 
builder.  1  must  say  if  the  building  is  exempt 
under  the  portion  of  the  by-law  relating  to 
30ft.,  in  order  to  bring  it  in  again  under  some 
other  words,  they  ought  to  be  more  reasonably 
clear  than  ''  as  a  place  adapted  to  be  used  for  the 
habitual  employment  of  any  person  in  a  manu- 
facture, trade,  or  business.'*  It  cannot  be  that 
because  a  man  grooms  a  horse  that  that  is  a  trade 
or  business.  While  1  agree  that  it  is  desirable 
that  there  should  be  by-laws  which  should  include 
the  drainage  of  stables,  I  think  this  by-law  is  not 
sufficient  to  make  out  that  this  building,  which 
is  not  30ft.  high,  comes  within  it.  I  think,  there- 
fore, the  appeal  must  be  allowed. 

Wills,  J. — I  agree. 

Kennedy,  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors :  Field,  Roscoe,  and  Co.,  for  Leighton 
and  Aldotis,  IpRwich ;  Baker ^  Lees,  and  Co.,  for 
F.  B.  Jennings,  Felixstowe. 


Monday,  Feb.  22,  1904. 

(Before  Ohannbll,  J.) 

Parker  v.  London  County  Ooitncil.  (a) 

Public  authority — Limitation  of  action — Tramway 
acquired  and  worked  by  county  council  under 
statutory  powers — Public  Authorities  Protec- 
tion Act  1893  (66  &  57  Vict.  c.  61),  s.  1. 

The   London   County    Council     by     two   private 

statutes  were  empowered  to  acquire  and  work  a 

certain  tramway. 
An  accident  having  happened  to  a  passenger  on  one 

of  the  tramcars  owing  to  the  alleged  negligence 

of  the  council  or  their  servants : 
Held,  that  the  action  must  be  commenced  within 


six  months,  as  sect.  1  of  the  Public  AuthoriHe$ 
Protection  Aot  1893  applied. 

Point  of  law  raised  on  the  pleadings. 

The  action  was  brought  by  the  plaintiff  to 
recover  damages  for  personal  injuries  suffered 
while  he  was  a  pass^iger  on  a  tramcar,  owing,  it 
was  alleged,  to  the  negligence  of  the  def  enduits 
or  their  servants. 

The  accident  happened  on  the  16th  June  19(^, 
and  the  writ  in  the  action  was  issued  on  the  12th 
Jan.  1903. 

The  tramway  upon  which  the  accident  occurred 
was  acquired  from  the  London  Tramways  Com- 
pany by  the  London  Tramways  Company  Act 
1896  (59  &  60  Yict.  c.  clxxxix.),  and  power  was  con- 
ferred upon  the  defendants  to  work  the  same  by 
the  London  County  Tramways  Act  1896  (59  k 
60  Vict.  c.  H.). 

For  the  purpose  of  the  argument  it  was 
admitted  that  the  accident  happened  in  the  course 
of  the  working  of  the  tramway. 

It  was  contended  by  the  defendants  that  the 
action  was  barred  by  the  Public  Authorities  Pro- 
tection Act  1893  (56  &  57  Yict.  o.  61),  as  it  was 
not  commenced  within  six  months. 

By  that  statute  it  is  provided  by  sect  1 : 

Where,  after  the  oommenoement  of  this  Act,  aoy  aotioD, 
proaeontion,  or  other  prooeediDg^  is  commenoed  in  the 
United  Kingdom  against  any  person  for  any  aot  done 
in  pnrenanoe  or  execution  or  intended  execution  of  any 
Aot  of  Parliament,  or  of  any  public  duty  or  aatbority,  or 
in  respect  of  any  alleged  neglect  or  default  in  the  execu- 
tion of  any  such  aot,  duty,  or  authority,  the  foUowinf 
proviaiouB  shall  have  effect :  (a)  The  action,  proeecntioD, 
or  proceeding  shall  not  lie  or  be  inatituted  unlees  it  ii 
commenced  within  six  months  next  after  the  aot,  neglect, 
or  default  oomphuDed  of,  or,  in  case  of  a  continuance  of 
injury  or  damage,  within  six  months  next  after  the  ceasing 
thereof.     .     .     . 

Moyses  for  the  plaintiff. — The  question  msed 
here  is  whether  the  Public  Authorities  Protectaon 
Act  1893  will  avail  the  defendants  when  they  are 
acting  in  the  capacity  as  carriers  of  past-eogers 
and  the  proprietors  of  tramways.  1  submit  that 
qua  carriers  of  passengers  they  are  not  entitled 
to  set  up  this  statute.  In  Carpue  v.  London  and 
Briqhton  Railway  Company  (5  Q.  B.  747; 
D.  &  M.  608)  the  company  by  their  Act,  7  WilL  4 
&  1  Yict.  c.  cxix.,  were  empowered  to  make  the 
railway,  to  provide  accommodaiitm  for  the  con- 
veyance of  passengers,  and  to  make  charges  for 
such  conveyance.  It  was  further  provided  *'  that 
no  action,  suit,  or  information,  or  any  other  pro- 
ceeding of  what  nature  soever,  shall  be  brought, 
commenced,  or  prosecated  against  any  person 
or  corporation  for  anything  done  or  omitted  to 
be  done  in  pursuance  of  this  Act,  or  in  the 
execution  of  the  powers  or  authorities  or  any 
of  the  orders  made,  given,  or  directed  in,  by, 
or  under  this  Act,  unless  twenty  days'  prenous 
notice  in  writing  has  been  given.'*  An  accident 
having  happened  owing  to  a  carriage  having 
been  thrown  off  the  rails  and  the  plaintiff 
injured,  it  was  held  that  no  notice  of  action  wlb 
necessai*y,  the  company  being  sued  in  their  capa- 
city of  carriers  and  not  for  anything  done  or 
omitted  under  the  special  authority  of  the  Act. 
He  also  referred  to 

Palmer  y.  Grand  Junction  Railway  Company,  i 
M.  A  W.  749. 


(a)  B«ported  by  W.  d»  B.  Hbrbmrt,  Esq.,  BarrI«ter-at-Law.       •   [ChaNNELL,  J.  —  The  point    seems    to    be  this^ 
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whether  when  a  statate  empowers  a  pablio  body 
Buch  as  this  to  carry  on  wnat  is  really  a  trading 
enterprise,  the  empowering  them  to  do  it  thereby 
preventing  it  being  ultra  vire$  makes  what  they 
do  things  specified  to  be  done  in  the  execution  of 
the  Act.] 

Doldy  for  the  defendants. — These  tramways 
were  aoqnired  by  the  county  council  out  of  the 
rates.  They  were  equipped  out  of  the  rates  and 
any  liability  for  an  accident  must  be  met  out  of 
the  rates.  The  defendants  are,  therefore,  under  a 
public  duty  with  regard  to  the  management  of 
these  tramways.    He  referred  to 

Anibler  and  Sont  v.  Bradford  Corporation,  20  M»g. 

Cm.  647  ;  87  L.  T.  Bep.  217 ;  (1902)  2  Ch.  585 ; 
Chamberlain  and  Boolcham  Limited  t.  Bradford 

Corporation,  83  L.  T.  Bep.  518. 

These  cases  show  that  if  the  work  done  by  the 

Snblic  authority  was  the  execution  of  a  public 
utT  or  authority,  negligence  in  carrying  out  that 
work  would  be  within  the  protection  afforded  by 
the  statute.    He  referred  to 

The  Tramways  Aot   1870   (33  &  34  Yiot.  c.  78), 

a.  43; 
London  Conn^  Connoil  Tramways  Act  1896  (59  A 

60  Viot.  o.  U.) ; 
London    Tramways    Aot    1896    (59    &    60  Yiot. 

c.  olxxzix.). 

Under  those  Acts  the  defendants  have  power  both 
to  purchase  and  work  these  tramways.  He 
referred  to 

Attomey-Oeneral  y.  Margate  Pier  and  Harbour 
Company,  82  L.  T.  Bep.  448  ;  (1900)  1  Ch.  749 ; 

The  Tdun,  81  L.  T.  Rep.  10  ;  (1899)  P.  236 ; 

Markey  ▼.  Tolworth  leolation  Hoapiial,  83  L.  T. 
Bep.  28  ;    (1900)  2  Q.  B.  454. 

There  is  a  case  in  which  the  London  County 
Council  in  exercising  their  tramway  powers  were 
treated  as  being  within  the  protection  of  the 
Public  Authorities  Protection  Act  1893.  It  is 
the  case  of  North  Metropolitan  Tramwav  Com- 
pany V.  London  County  Council  (78  L.  T.  Rep. 
711 ;  (1898)  2  Ch.  145).  It  was  there  held  that 
the  London  County  Council  acting  under  their 
tramways  Acts  were  entitied  to  have  their  costs 
taxed  as  between  solicitor  and  client  because  they 
came  within  the  statute.    He  also  referred  to 

Smith  T.  Northleach  Rural  District  Council,  20  Mag. 

Cas.  321 ;  85  L.  T.  Bep.  449 ;  (1902)  1  Ch.  197  ; 
Edwards  v.  8t.  Mary,  Islington,  60  L.  T.  Bep,  725  ; 

22  Q.  B.  Di7.  338  ; 
Carey  v.  Bermondsey  Borough  Council,  67  J.  P.  447. 

The  defendants  here  in  working  these  tramways, 
having  regard  to  the  private  Acts  to  which  1 
have  referred,  are  under  a  public  duty  and  are 
exercising  a  public  authority.  This  failure — 
though  it  be  a  failure  on  the  part  of  the  driver  of 
the  tram — ^is  just  as  much  a  neglect  or  default 
in  the  execution  of  such  duty  or  authority  as  if 
the  defendants  had  themselves  neglected  to 
provide  a  competent  driver  to  drive  the  tram. 

Moysea  in  reply. 

Channell,  J. — For  a  considerable  portion  of 
this  argument  I  was  inclined  to  think  that  there 
were  grounds  upon  which  I  could  decide  this 
point  in  favour  of  the  plaintiff ;  but  I  have  now 
come  to  the  conclusion  that  the  matter  is  really 
concluded  by  authority,  and  that,  whatever  my 
opinion  upon  it  may  be,  I  am  bound  on  the  point 


that  has  been  argued  before  me  to  give  judgment 
for  the  defendants.  Now,  the  facts  are  these: 
The  London  County  Council  have  obtained 
under  the  combined  operations  of,  I  think  I  may 
say,  several  Acts  of  Parliament  the  pjower  to 
acquire,  and  when  acquired  to  work,  certain  tram- 
ways, and  in  particular  a  tramway  somewhere  in 
Tooting  upon  which  this  accident  occurred,  and 
the  plaintiff  brings  his  action  in  respect  of  an 
acciaent  happening  to  him  when  a  passenger 
ujpon  the  tramway.  I  think  the  negligence  is 
alleged  against  the  drivers  of  two  tramcars. 
Now,  the  question  is  whether  that  is  an  action  to 
which  the  protection  of  the  Public  Authorities 
Protection  Act  applies.  The  case  of  Attorney- 
General  y.  Margate  Pier  and  Harbour  Company 
(sup,),  before  Kekewich,  J.,  shows,  if  it  were 
necessary,  and  I  think  there  are  many  other 
authorities  which  will  show  it  also,  that  a  tram- 
way company  would  have  no  such  protection; 
they  would  be  a  commercial  carrying  company 
just  as  a  railway  company  does  a  business  in 
which  in  one  sense  the  public  are  to  a  certain 
extent  interested  in,  because  it  is  a  public 
business.  But  it  does  not  make  them  persons 
acting  in  the  execution  of  statutory  or  other 
public  duties  when  they  are  carrying  on  that 
business,  although  the  public  are  interested  in  it. 
Here  it  is  what  I  may  call  a  municipal  body 
that  is  carrying  it  on  and  the  general  principle 
in  reference  to  matters  that  have  to  be  paid  for 
out  of  the  rates  is  that  each  body  of  ratepayers 
for  the  time  being  should  bear  its  own  burdens, 
and  that  they  should  not  be  borrowing  money 
without  authority  and  putting  the  burden  unfairly 
on  posterity,  nor  should  they  ieaVe  their  own 
things  unpaid  for  in  their  own  time  in  order  that 
they  might  be  paid  for  in  after  years.  That  is 
the  reason  why  the  Legislature  may  have  given 
this  sort  of  protection  to  anybody  administering 
the  rate ;  but  I  do  not  find  anything  of  that  sort 
in  the  words  of  the  Act  of  Parliament,  and 
although  that  may  be  a  very  good  and  practical 
reason  why  it  should  have  been  done,  I  myself  do 
not  go  on  that.  In  point  of  fact  1  think  the 
Legislature,  when  they  passed  this  Act  of  Parlia- 
ment,  was  not  contemplating  the  case  of  a  muni- 
cipal body  carrying  on  a  commercial  enterprise 
at  all.  Tlie  question  is.  What  is  the  effect  of  the 
words  that  they  have  used?  Now,  hera  the 
complaint  is  negligence  in  the  course  of  working 
the  tramway.  I  should  have  been  inclined  myself, 
but  I  think  now  I  should  have  been  wrong,  no 
doubt,  because  I  find  that  the  contrary  has  been 
laid  down  by  other  learned  ludges,  to  have  said 
that,  although  the  municipal  body  might  have 
the  protection  of  this  Act  of  Parliament  in 
reference  to  matters  which  they  did  in  the  course 
of  the  construction  of  the  works  of  making  a 
tramway,  or  of  laying  down  pipes,  or  inter- 
fering with  the  road  for  the  purpose  of  doing 
either  of  those  things,  they  would  not  have  the 
protection  of  the  Act  merely  in  carrying  on  the 
work  itself  afterwards.  It  would  not  have  been 
within  these  words  "neglect  or  default  in  the 
execution  of  such  duty  or  authority "  merely 
because  the  act  which  they  were  doinsr  ^^  ^^ 
act  which  would  have  be^  ultra  vires  unless 
there  had  been  statutory  authority  for  that  body 
to  do  it.  As  I  have  said,  I  thought  there  was 
a  great  deal  in  that  argument  myself,  but  when 
I  looked  into  the  cases,  a  good  many  of  which 
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have  a  morn  or  lf>88  indirect  bearing  upon  it,  to 
which  I  have  been  referred  bj  Mr.  DaJdy,  there 
is  this  particular  case  of  The  Ydun  (81  L.  T.  Bep. 
10 ;  (1899)  P.  236).  It  was  an  Admiralty  oajse, 
and  the  monicipal  corporation  had  become  a 
harbour  authority,  '  and  had  acquired  the 
statutory  power  to  take  tolls,  and  their 
harbour  master  had  been  negligent,  and  his 
negligence  had  caused  damage  to  a  ship.  The 
exact  point  that  I  have  been  considering  was 
argued  there,  and  the  President  in  giving  judg- 
ment said :  "  I  cannot  doubt  that  the  corporation  of 
Preston  in  carrying  out  under  statutory  authority 
its  enterprise  of  iSie  Bibble  navigation,  a  water 
highway  to  Preston,  acts  as  a  public  authority 
exercising  a  public  duty  as  much  as  when  it  makes 
or  maintains  the  land  highways  within  the  ambit 
of  the  municipality.  I  think,  further,  that  the 
point  is  coYcred  by  authority."  Then  he  refers 
to  Harrop  v.  Mayor  of  Otsett  (78  L.  T.  Elep.  387  ; 
(1898)  1  Ch.  525),  North  Metropolitan  Tramways 
Company  v.  Londoti  County  Council  (78  L.  T.  Rep. 
711 ;  (1898)  2  Gh.  145),  and  Fielding  y.  Morley 
Corporation  (79  L.  T.  Rep.  231;  (1899)1  Ch.  1), 
which  he  says  *'  are  instances  in  which  this  Act  was 
held  to  apply  to  municipal  corporations  carrying 
out  works  outside  the  scope  of  strictly  municiptu 
duties.  An  endeavour  was  made  before  me  to 
distinguish  those  decisions  on  the  ground  that 
they  apply  to  the  construction  of  works  and  not  to 
the  carrying  out  of  a  business  by  contract  with 
private  individuals.  But  I  see  no  ground  for  this 
distinction.  Whether  a  corporation  is  construct- 
ing a  work  or  usin^  it,  whether,  for  example,  it 
is  building  an  aqueduct  and  laying  pipes  from  it 
or  supplying  a  consumer  from  the  aqueduct  by 
means  of  the  piping,  it  appears  to  me  to  be 
equally  engaged  in  execntiuK  the  duties  imposed 
upon  it  by  Act  of  Parliament,  and,  thousrh  it 
may  be  asked  why  a  corporation  so  acting  should 
receive  privileged  advantages  in  litigation,  I 
cannot  doubt  that  the  Act  in  question  has  con- 
ferred them."  Now,  that  is  the  exact  point  in 
this  case,  and  it  was  so  held  by  the  President  of 
the  Admiralty  Division  in  that  case.  The  case 
went  to  the  Court  of  Appeal,  and  in  that  court 
the  same  arguments  were  addressed  to  the  court 
by  Mr.  Robson,  K.C.,  Mr.  Carver,  K.C.  and  Mr. 
Stokes,  the  counsel  for  the  plaintiffs,  and  their 
argument  was  repeated  to  the  effect  that  there  was 
a  distinction  between  the  carrying  on  of  works  and 
the  construction  of  them,  but  the  Court  of  Appeal 
decided  against  them.  Their  Lordships  do  not 
in  their  jnogment  go  fully  into  that  particular 
distinction  that  was  taken,  but  it  must  nave  been 
present  to  their  minds,  because  it  is  put  forward 
clearly  in  th^  arguments,  and  they  decided  toat 
in  a  proceeding  to  recover  damages  for  the 
negligence  of  the  harbour  master  in  admitting  the 
ship  into  the  harbour  when  there  was  not  suffi- 
cient water  for  htr,  that  that  was  a  matter  in 
which  the  municipal  corporation  were  entitled  to 
the  protection  of  the  statute,  and  it  seisms  to  me 
that  that  is  a  decision  on  the  only  point  in  regard 
to  the  matter  on  which  I  had  any  real  doubt.  The 
authorities  to  which  Mr.  Moyses  has  referred  me 
are  rat  her  old.  There  are,  of  course,  some  points 
of  law  with  regard  to  which  the  older  the  authority 
is  the  better,  but  in  regard  to  some  other  points 
that  is  not  so,  and,  with  regard  to  these  points 
about  notice  of  sction,  statute  of  limitations,  and 
pu^ic  duties,  and  so  on  the  law  has  been  con- 


siderably altered  within  the  1  «8t  sixty  years,  I  do 
not  think  anyone  can  doubt  that,  and,  conse- 
quently an  authority  sixty  years  old  is  not  so 
reliable  as  one  in  1899.  In  that  case  there  was 
an  action  brought  against  what  was  undoubtedly 
a  trading  company,  and,  according  to  the  modem 
decisions,  that  would  not  have  brought  them 
within  the  protection  of  this  Act  of  Parliament 
any  more  than  if  it  came  within  the  protection  of 
the  old  Act  of  Parliament  which  was  in  existence 
at  that  time.  I  think,  therefore,  that  I  cannot 
regard  that  as  an  authoritjr  which  prevents  mj 
acting  on,  or  justifies  me  in  not  acting  on,  the 
recent  authority  in  the  Court  of  App^.  On 
these  grounds  I  think  that  I  must  hold  that  the 
defendants  are  entitled  to  the  protection  of  this 

statute.  Judgment  for  the  defendant: 

Solicitors :  Henry  L,  Sydney ;  W.  A.  BlaaHand, 
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Tuesday,  Feb.  3,  1904. 

(Before  Collins,  M.B.,  Bomeb  and 
Mathbw,  L.JJ.) 

Smith*  V.  Lbioh  Union  Assessment 
Committee,  (a) 

APPEAL  FBOM  the   KINO'S  BENCH  DIVISION. 

Rating  —  Poor  rate  —  Appeal  a^ainet  aMeeement 
—  Appearance  of  assessment  committee  as 
respondents — Consent  of  guardians — Notice  to 
guardians  —  Union  Assessment  Com^mMee 
Amendment  Act  1864  (27  A  28  Vict.  c.  39),  s.  2 
— Divided  Parishes  and  Poor  Law  Amendment 
Act  1882  (45  &  46  Vict.  c.  58),  s.  12. 

Sect.  2  of  the  Union  Assessment  Committee  Amend- 
ment Act  1864  provides  that  the  assessment 
committee  of  a  union  may,  with  the  consent  of 
the  guardians  of  such  \Anion,  after  notice  shall 
have  been  sent  to  every  guardian,  appear  as 
respondents  to  an  appeal  to  quarter  seesions 
against  a  poor  rate. 

Sect.  12  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1882  provides  that  where  under 
the  Poor  Law  Ameiiament  Act  1834,  or  any  of 
the  Acts  amending  the  same,  the  consent  in 
writing  of  a  majority  of  the  guardians  of  a 
union  is  required,  a  fourteen  days*  notice  shall 
be  given  to  each  guardian  of  the  meeting  at 
whu^  the  resolution  giving  the  consent  is  passed. 

Held,  affirming  the  decision  of  the  King's  Bench 
Division  (89  L.  T.  Bep  607),  that  sect,  12  of  the 
Act  of  1882  does  not  have  reference  to  sect  2  of 
the  Act  of  1864,  and  therefore  it  is  not  a  eondi- 
tion  precedent  to  the  power  of  the  gua/rdiens  to 
give  their  consent  under  sect.  2  of  the  Act  of 
1864  that  a  fourteen  days*  notice  should  be  given 
of  the  meeting  at  which  such  consent  is  given. 

Appeal  from  the  decision  of  the  Divisional  Court 

SLord  AUerstone,  CJ.,  Lawrance  and  Kennedy, 
rj.)  upon  a  special  case  stared  for  the  opinion  of 
the  court,  by  the  Court  of  Quarter  Sessions  for 
the  County  Palatine  of  Lancaster,  upon  aa 
appeal  against  a  certain  poor  rate. 

(•>  BAportad  by  E.  Mahlmy  SairH.  Eaq..  B«iTtit«r-u  Lav. 
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The  special  case  is  8«*t  out  in  the  report  of  the 
indgmeat  of  the  Divisionai  Court  {anUt  p.  355 ; 
89  L  T.  Rep.  607). 

The  facts  were,  shortly,  as  follows  :— 

When  the  appeal  was  called  on  for  hearinf?, 
counsel  ciaimea  to  appear  and  be  heard  on  behalf 
of  the  assessment  committee  of  the  Leigh  Union 
appearing  as  respondents  to  the  appeal  in  the 
name  of  the  guardians  of  the  union. 

Counsel  appearing  on  behalf  of  the  appellant 
called  upon  the  counsel  appearing  on  behalf  of 
the  assessment  committee  to  prove  that  the  com- 
mittee had  duly  obtained  the  consent  of  the 
goardians  to  their  appearance  as  respondents  to 
the  appeal. 

It  was  then  proved  or  admitted  that  on  the  20th 
March  1903  the  clerk  of  the  committee  had  sent 
to  each  of  the  guardians  a  notice  that  the  consent 
of  the  guardians  to  the  appearance  of  the  com- 
mittee as  respondents  to  the  appeal  would  be 
proposed  at  the  next  meeting  of  the  board  of 
guardians ;  and  that  at  a  meeting  of  the  board  of 
goardians  on  the  25th  March  following  a  resolu- 
tion was  passed  consenting  to  the  committee 
appearing  as  respondents  to  the  appeal. 

Counsel  for  the  appellant  then  contended  that 
under  sect.  12  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act  1882  the  notice  given  by 
the  clerk  of  the  committee  to  the  guardians  ought 
to  have  been  given  fourteen  days  before  the  meet- 
ing of  the  board,  and  that,  as  a  fourteen  days' 
notice  had  not  been  given,  the  committee  had  not 
fulfilled  a  condition  precedent  to  their  obtaining 
the  consent  of  the  guardians. 

Counsel  for  the  assessment  committee  contended 
that  sect.  12  of  the  Act  of  1882  had  no  application 
to  a  consent  of  the  guardians  given  under  sect.  2  of 
the  Act  of  1864. 

The  Court  of  Quarter  Sessions  held  that  the 
objection  raised  on  behalf  of  the  appellant  must 
be  sustained,  and  refused  to  hear  counsel  for  the 
assessment  committee  on  the  merits  of  the  appeal, 
but  agreed  to  state  a  case  for  the  opinion  of  the 
High  Court  on  the  question  whether  the  assess- 
ment committee  were  entitled  to  be  heard. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Lawrance  and  Kennedy,  JJ.)  held  that  the 
preliminary  objection  was  a  bad  one,  and  sent  the 
case  back  to  the  quarter  sessions  that  the  appeal 
nught  be  heard  :  (89  L.  T.  Rep.  607). 

The  appellant  appealed. 

The  Union  Assessment  Committee  Amendment 
Act  1864  (27  &  28  Vict.  c.  39),  with  reference  to 
an  appeal  heard  by  quarter  sessions  against  a 
poor  rate  made  for  any  parish  contained  in  any 
union  to  which  the  Union  Assessment  Committee 
Act  1862  applies,  provides  as  follows  : 

S«ot.  2.  The  ascesameDt  oommittee  of  snoh  union 
may,  with  the  oousent  of  the  goardiftOB  of  snoh  onion, 
After  notice  8b*ll  have  been  sent  to  erery  guardian, 
mpjpBBx  as  respondents  to  anofa  appeal,  but  in  the  name  of 
tha  gaardiane  of  anoh  onion,  in  like  manner  and  with  the 
•ame  inoioente,  and  eobjeot  to  the  same  liabilitieB,  and 
entitled  to  the  same  remedies  and  rights,  as  in  the  esse 
of  persons  other  than  the  overseers  to  whom  notioe  of 
appeal  m»y  be  given. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment Aot  1882  (45  &  46  Yict.  c.  58)  provides  as 
follows : 

Seflt.  12.  Where,  onder  the  Poor  Law  Amendment  Aot 
1834.  or  mttj  of  the  AoU  aiLebding  the  same,  the  oonient 


in  writiog  of  a  majority  of  the  goarrti^nii  of  a  ouion,  or 
the  managers  of  a  school  dicitricr,  is  required,  it  shftU  be 
deemed  a  snfficient  oomplianoe  with  soch  reqoirements 
if  a  resolation  giving  consent  ii  passed  at  a  meeting  of 
the  goardians  or  managers,  of  which  meeting  and  of  the 
bosiness  to  be  transaoced  thereat,  not  less  than  foorteea 
days*  notice  ahall  be  given  to  each  goardian  or  manager. 

A,  T.  Lawrence,  K.C.  {BoyU,  K.C.  and  W, 
Mackenzie  with  him)  for  the  appellant. — Under 
sect.  2  of  the  Union  Assessment  Committee  Act 
1864  the  assessment  committee  could  not  appear 
as  respondents  to  the  appeal  without  first  obtain- 
ing the  consent  of  the  guardians  of  the  union. 
Under  sect.  12  of  the  Divided  Parishes  Act  1882 
that  consent  could  not  be  obtained  unless  a  four- 
teen days'  notioe  were  given  to  each  guardian 
before  the  meeting  at  which  the  consent  was 
asked  for.  In  fact,  the  only  notice  given  was  a 
four  days'  notice,  and  the  assessment  committee 
have  therefore  failed  to  comply  with  the  condition 
precedent  to  their  power  of  appearing  as  respon- 
dents. It  is  true  that  sect.  2  only  refers  to  '*  the  con- 
sent of  the  guardians,"  whereas  sect.  12  refers  to 
*'  the  consent  in  writing  of  a  majority  of  the  guar- 
dians." Two  points  arise  there.  First,  every  con- 
sent of  the  guardians  must  be  in  writing.  Sect.  15 
of  the  Poor  Law  Amendment  Act  1834  (4  &  5 
Will  4,  c.  76)  empowers  the  poor  law  commis- 
sioners to  make  rules,  orders,  and  regulations  for 
the  guardians,  and  under  the  rules  and  orders 
that  have  been  made  the  guardians  are  bound  to 
keep  a  clerk,  whose  duty  it  is  to  keep  minutes  of 
all  resolutions  passed  at  a  meeting  of  the  guar- 
dians  and  to  enter  them  in  a  book,  and  these 
minutes  are  to  be  signed  by  the  chairman  of  the 
next  meeting.  Secondly,  by  the  proviso  of  sect.  38 
of  the  Poor  Law  Amendmeut  Act  1834  no  guardian 
can  act  as  such  except  as  a  member  and  at  a 
meeting  of  the  board.  So  that  the  consent  of  the 
guardians  cannot  be  given  except  by  a  resolution 
of  the  majority  at  a  meeting  of  the  board,  and  such 
resolution  must  be  reduced  into  writing.  Therefore 
every  "  cod  Bent  of  the  guardians  "  must  be  a  *'  con* 
sent  in  writing  of  a  majority  of  the  guardians." 
That  is  the  ordinary  way  in  which  the  guardians 
must  do  their  basiiiess,  although  there  are  certain 
special  things  as  to  which  the  Legislature  has 
made  special  requirements,  as,  for  instance,  with 
rei^ard  to  the  matters  mentioned  in  sect.  32  of  the 
Poor  Law  Amendment  Act  1834.  If  sect.  2  of 
the  Act  of  1864  is  not  to  be  construed  as  referring 
to  a  consent  given  by  the  guardians  in  the 
ordinary  way  in  which  they  do  their  business,  it 
must  be  construed  as  referring  to  a  consent  given 
by  all  the  guardians.  The  difficulties  of  gettiug 
such  a  consent  would  be  such  that  that  coustr ac- 
tion cannot  be  tiie  right  one.  On  behalf  of  the 
assessment  committee  it  is  suggested  that  sect.  12 
of  the  Act  of  1882  has  reference  only  to  cases  where 
there  is  a  special  legislative  enactment  that  a 
"  consent  in  writing  of  a  majority  of  the  guar- 
dians  "  must  be  obtained.  As  to  that,  it  is  to  be 
observed  that  sect.  12  begins :  "  Where  under  the 
Poor  Law  Amendment  Act  1834  or  any  of  the 
Acts  amending  the  same."  It  deals  with  the 
effect  of  several  Acts  taken  as  a  whole,  not  with 
any  detiuite  section  of  any  particular  Act,  and 
only  one  section— -viz.,  sect.  23  of  the  Poor  Law 
Amendment  Act  1834 — can  be  pointed  out  in 
which  toe  Legislature  speoificaJly  requires  a 
**  nonsent  in  writing  of  a  majority  of  the  guar- 
dians."   Beet.  12  of  the  Act  of  1882  was  sorely 
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intended  to  refer  to  something  more  than  seot.  23. 
If  the  Legislature  only  intended  to  refer  to  that 
section,  it  would  have  been  simple  to  have  said 
so.  The  form  of  sect.  12  shows  that  it  must  be 
held  to  apply  to  something  more  than  sect.  23. 

Ryde  for  the  assessment  committee. — Sect.  12  of 
the  Act  of  1882  has  no  application  to  sect.  2  of 
the  Act  of  1864,  and  therefore  a  fourteen  days' 
notice  of  the  meeting  was  not  necessary  here. 
Sect.  2  does  not  in  terms  require  the  guardians' 
consent  to  be  in  writing.  It  is  true  that  the 
euardians  are  directed  to  have  a  clerk  whose  duty 
it  is  to  keep  minutes  of  what  is  done  at  a  meeting 
of  the  guardians,  and  to  enter  them  in  a  minute- 
book.  Such  an  entry  is  evidence  of  what  was  in 
a  resolution  passed  at  a  meeting,  but  the  consent 
of  the  guardians  would  be  given  by  their  passing 
a  resolution.  A  resolution  of  the  guardians  does 
not  become  void  if  the  clerk  fails  to  record  it. 
He  has  no  power  to  annul  a  resolution  of  the 
guardians.  Art.  202,  which  deals  with  his 
duties,  does  not  contain  negative  words,  and  is 
therefore  not  mandatory,  but  merely  directory  in 
character : 

R,  V.  Leicester  Juttiess,  7  B.  A  C.  6. 

Formerly  there  were  several  statutory  provisions 
requiring  the  consent  of  the  guardians  in  certain 
cases  to  DO  in  writing.  These  were  repealed  one 
by  one,  and  then  in  1^2  the  Divided  Parishes  Act 
was  passed,  the  object  of  sect.  12  being  to  pro- 
vide one  comprehensive  enactment  applicable  to 
all  sections  of  Acts  which  require  the  guardians' 
consent  in  writing,  instead  of  dealing  with  such 
sections  one  by  one.  The  object  of  that  section  is 
to  remove  restrictions.  The  appellant  is  seeking 
to  use  it  to  impose  restrictions.  Further,  by 
making  sect.  12  applicable  to  a  consent  sought 
under  sect.  2,  the  assessment  committee  would 
have  to  get  the  consent  of  a  majority  of  guar- 
dians. This  would  in  effect  alter  the  provisions 
of  seot.  2,  which  only  requires  *'  the  consent  of  the 
guardians."  ^ 

A.  T.  Lawrence,  K.G.  in  reply. 

Collins,  M.R. — I  have  come  to  the  conclusion 
that  this  appeal  fails.  The  question  arises  in 
this  way.  The  assessment  committee  of  the  union 
appeared  as  respondents  in  an  appeal  to  quarter 
sessions  by  a  ratepayer  against  an  assessment  to 
poor  rate.  The  question  is  whether  they  were 
empowered  to  do  so.  Their  right  to  do  so  depends 
upon  sect.  2  of  the  Union  Assessment  Committee 
Amendment  Act  1864.  [His  Lordship  read  the 
section.]  The  ratepayer  contends  that  the  condi- 
tions required  by  sect.  2  have  not  been  complied 
with,  because,  he  says,  they  did  not  obtain  "  the 
consent  of  the  guardians "  of  the  union  such  as 
the  section  requires.  To  show  what  is  the  mean- 
ing of  the  "  consent  of  the  guardians,"  the  rate- 
payer referred  to  sect.  12  of  the  Divided  Parishes 
Act  1882,  which  is  as  follows:  [His  Lordship 
read  it.]  Under  that  section  he  says  that  a  four- 
teen days'  notice  should  have  been  given  to  each 
guardian  before  they  could  give  their  consent  to 
the  application  of  the  assessment  committee. 
Now,  that  section  has  reference  to  cases  where 
the  consent  "  in  writing "  of  a  majority  of  the 
guardians  was  necessary,  and  it  substitutes  new 
provisions  for  the  provisions  that  were  formerly 
applicable  in  such  cases.  Therefore,  in  order  to 
make  sect.  12  applicable  to  the  present  case,  it 
is  necessary  to  show  that  "the  consent  of  the 


guardians  "  re(]^uired  by  sect.  2  of  the  Act  of  1864 
is  a  "  consent  m  writing."     As  the  appellant  ii 
the  person  who  is  setting  up  an  alleged  failure  bv 
the  assessment  committee  to  see  that  the  condi- 
tions precedent  to  their   right  to  appear  have 
been    performed,    it   lies  on   him  to  show  that 
the  consent    of    the    guardians   can    only   be 
given  *'  in  writing."    Now,    sect.   2  iteelf  does 
not   say    anything   as    to    the    consent   being 
in    writing.      It    only    reqnirps  the  conpent  to 
to  be  given,  and  it  is  not  denied  that  the  guardiaim 
did  in  fact  give  their  consent  at  one  of  their 
meetings.   The  only  question,  therefore,  is  whether 
it  is  right  to  read  into  sect.  2  a  requirement  that 
the  consent  must  be  in  writing.    As  I  have  said, 
sect.  12  of  the  Act  of  1882  deals  only  with  cases 
where  it  was  necessary  that  the  consent  of  the 
guardians  should  be  in  writing,  and  in  those  cases 
it  provides  new  machinery  in  the  place  of  what 
has    been   in  existence.     It  was  contended  on 
behalf  of  the  appellant  that  it  is  clear,  upon  a 
consideration  of  the  older  Acts,  that  under  the 
Poor  Law  Amendment  Act  1834  the  guardians 
could  not  (except  in  two  or  three  specined  cases) 
act  as  guardians  otherwise  than  at  a  meeting 
which  was  always  subject  to  the  rule  that  any 
resolution  passed   by  them  must   be  put   into 
writing  and  entered  by  their  clerk  in  a  minute- 
book,  so  that  whatever  might  be  done  by  them,  as 
guardians,  was  always  done  with  ?nritten  evidence 
of  what  they  had  agreed  to.    It  is  said,  therefore, 
that,    because    in  every  case    there    is    written 
evidence  of  what  the  guardians  may  have  agreed 
to,  it  follows  that  a  resolution  of  the  guai^ians 
must  be  in  writing,  and  that  when  sect.  2  mentions 
the  consent  of  the  guardians  it  must  mean  their 
consent  in  writing.    It  seems  to  me  that  it  would 
be  a  very  extraordinary  thing  to  introduce  a  limi- 
tation of  that  sort  into  an  Act  of  Parliament, 
not  by  any  express  enactment,  but  by  machinery. 
It  would  seem  to  me  to  be  a  strained  oonstrnc- 
tion,  and  one  not  in  accordance  with  the  histoiy 
of  the  legislation  on  this  matter.    Sect.  23  of  the 
Poor  Law  Amendment  Act  1834  provided  that  it 
should  be  lawful  for  the  Poor  Law  Commissioners, 
"  by  any  writing  under  th^r  hands  and  seal,  hy 
and  wiuL  the  consent  in  writing  of  a  majority  of 
the  guardians  of  any  union,"  to  direct  the  guar- 
dians to  build  a  workhouse  or  to  do  certain  other 
things.    That  is  a  specific  enactment  that  ''the 
consent  in  writing  "  of  a  majority  of  the  guardiaiiB 
is  a  necessary  condition  for  the  doing   of  the 
things  named  in  the  section.    It  is  imposed  as  a 
special  condition  and  not  indirectly,  by  virtue  of 
any  rules   or  regulations    or  other    machinery. 
That  shows  that  tliere  is  a  specific  class  of  legis- 
lation which  for  certain  things  specially  requires 
the  consent  of  the  guardians  to  be  given  in  writing, 
which  is  a  very  different  thing  from  trying  to 
introduce  the  machinery  by  which  the  guardians' 
consent  is  ordered  to  be  recorded.    But  the  matter 
does  not  stop  there.    There  were  formerly  other 
sections  in  the  Poor  Law  Amendment  Act  1834 
which  required  the  guardians*  consent  in  ^vriting 
to  be  given  for  certain  purposes.    Thoee  sections 
were  repealed  one  by  one,  until  at  last  it  was 
thought  that,  instead  of  repealing  those  provisions 
in  that  way,  it  would  be  better  to  sweep  away  at 
once  any  provisions  of  that  kind  that  might  still 
be  left,  and  to  replace  them  by  one  uniform  pro- 
cedure.   That  was  the  object  of  sect  12  of  the 
Divided  Parishes  Act  1882.     That  section  pro- 
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▼idea  that  in  cases  where  the  consent  in  writing 
of  a  majori^  of  the  guardians  had  been  necessary, 
it  shall  in  future  be  sufficient  if  the  procedure 
there  provided  is  observed.  The  section  refers  to 
cases  where  the  consent  in  writing  was  specifically 
required,  not  to  cases  where  there  was  no  such 
requirement.  It  is  also  to  be  noticed  that,  instead 
of  the  consent  of  a  majority  of  guardians,  the 
consent  is  to  be  given  by  the  majority  at  a  meet- 
ing. It  was  argued  on  behalf  of  the  appellant 
that  sect.  2  of  the  Act  of  1864  provides  for 
'*the  consent  of  the  guardians''  being  first 
obtained,  and  it  is  said  that  the  consent  of  the 
majority  of  guardians  at  one  of  their  meetings 
ia  not  the  same  thing  as  **  the  consent  of  the 
guardians."  I  do  not  agree  with  that  view,  but  I 
prefer  to  base  my  judgment  on  broader  grounds. 
Sect.  12  of  the  Act  of  1882  is  directed  to  special 
enactmsnts  which  imposed  as  a  condition  pre- 
cedent in  certain  cases  the  obtaining  of  the  con- 
sent of  the  guardians  in  writing,  and  therefore 
does  not  have  reference  to  sect.  2  of  the  Act 
of  1864.  The  appellant  has  therefore  failed 
to  show  that  under  sect.  2  it  is  a  condition 
precedent  to  the  right  of  the  assessment  com- 
mittee to  appear  as  respondents  to  the  appeal 
that  they  should  have  obtained  the  guardians' 
consent  in  .  writing.  The  appeal  must  be  dis- 
missed. 

RoMBB,  L.J. — I  agree.  The  appellant's  sug- 
gestion is  that  the  "consent  in  writing  of  a 
majority  of  the  guardians"  mentioned  in  sect.  12 
of  the  Divided  Parishes  Act  1882  includes  the 
'*  consent  of  the  guardians  "  mentioned  in  sect.  2 
of  the  Union  Assessment  Committee  Act  1864. 
1  cannot  agree  with  that  suggestion.  It  seems 
to  me  that  the  Legislature  intended  to  limit  the 
effect  of  sect.  12  to  the  cases  expressly  meutioned 
there — i.e.,  to  oases  where  there  were  statutory 
provisions  to  the  effect  that  the  consent  of  the 
guardians  which  had  to  be  obtained  must  be  in 
writing,  and  mubt  be  the  consent  of  the  majority  of 
the  gaardians.  One  can  see  the  reasons  why  the 
Legislature  should  have  considered  that  special 
provisions  ought  to  be  made  for  the  cases  expressly 
referred  to  by  sect.  12,  because  in  many  cases 
there  would  probably  be  great  difficulty  in 
obtaining  the  consent  in  writing  of  a  majority  of 
the  guardians,  and  in  proving  that  the  consent  had 
been  obtained.  It  was  to  meet  those  difficulties 
that  sect.  12  was  passed.  The  section  doee  not 
deal  with  the  ordinary  cases  in  which  nothing 
more  than  the  consent  of  the  guardians  is  neces- 
sary. Under  the  Act  of  1864  the  consent  would 
be  one  given  by  the  majority  of  the  guardians 
present  and  voting  at  a  meeting,  and  perhaps  it 
would  not  be  absolutely  necessary  to  obtain  a 
majority  of  the  guardians  present,  because  in  case 
of  an  equal  division  the  chau*man  might  have  a 
casting  vote  and  so  make  a  majority  of  votes, 
though  there  was  no  majority  of  persons.  If  a 
consent  were  obtained  by  such  a  resolution  as 
that,  I  doubt  if  it  could  fairly  be  described  as  a 
consent  in  writing  by  a  majority  of  the  guardians, 
thoagh  it  were  properly  entered  in  the  minutes 
of  the  meeting.  Compare  the  words  in  the  first 
part  of  sect.  12  of  the  Act  of  1882  with  the  words 
in  the  latter  part  of  the  section.  The  first  part 
speaks  of  "  the  consent  in  writing  of  a  majority 
<n  the  guardians,"  and  the  latter  part  says,  "  if  a 
resolution  giving  consent  is  passed  at  a  meeting 
of  the  guardians."    Those  expretsions  seem  to  be 


contrasted  with  each  other,  not  used  as  equiva- 
lents. That  view  is  corroborated  by  the  words 
"it  shall  be  deemed  a  sufficient  compliance." 
Moreover,  if  sect.  12  were  intended  to  include  and 
apply  to  all  consents  of  guardians,  why  should  not 
the  Legislature  have  said  so  clearly  P  I  agree 
that  the  appeal  fails. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  It 
is  contended  by  the  appellant  that  sect.  12  of  the 
Act  of  1882  applies  to  every  consent  which  has  to 
be  obtained  irem  guardiaiis.  But  it  applies  in 
terms  to  cases  where  the  consent  must  be  in 
writing,  and  we  know  that  there  was  a  time  when 
for  certain  purposes  such  a  consent  was  required 
by  Act  of  Parhament.  It  was  to  get  rid  of  the 
inconveniences  caused  by  those  requirements  that 
sect.  12  was  passed ;  and  it  only  refers  to  cases 
of  that  kind.  I  think,  therefore,  that  the  appel- 
lant's contention  fails,  and  the  appeal  must  be 
dismissed.  ^pp^  dUmiued. 

Solicitor  for  the  appellant,  Frederick  Kinch, 
agent  for  A.  H,  Hayward,  Leigh. 

Solicitors  for  the  respondent.  Bobbins,  Billing, 
and  Co,,  agents  for  marsh.  Son,  and  Calvert,. 
Leigh. 
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Morton  v.  Bank  of  England,  (a) 

Local  authority — Formation  of  school  district  and 
incorporation  of  board  of  managers  —  8(de  of 
property  belonging  to  board  of  managers  and 
investment  of  proceeds — Dissolution  of  district 
by  Local  Government  Board — Postponement  of 
dissoltilion — Transfer  of  Consols — Bank  of  Eng- 
land— Orders  of  Local  Government  Board-^Poor 
Law  Amendment  Act  1844  (7  <fe  8  Vict.  c.  101)— 
Metropolitan  Poor  Act  Amendment  Act  1869 
(32  &  33  Vict.  c.  63), «.  l^Dissolved  Boards  of 
Management  and  Guardians  Act  1870  (33  &  34 
Vict.  c.  2)^National  Debt  Act  1870  (33  <fc  34 
Vict.  c.  71),  «.  22. 

The  Local  Government  Board  made  an  order  dis- 
solving a  metropolitan  school  district  under  the 
Metropolitan  Poor  Act  Amendment  Act  1869  as 
from  a  date  therein  mentioned. 

By  subsequent  orders  the  date  of  dissolution  was 
further  extended,  but  ultimately  the  district  was 
dissolved. 

At  the  date  of  dissolution  a  sum  of  Consols  was 
standing  at  the  Bank  of  England  to  the  credit  of 
the  board  of  managers  of  the  dissolved  union.  The 
Local  Government  Board  made  an  order  direct' 
ing  the  last  acting  managers  of  the  dissolved 
district  to  transfer  the  Consols  to  certain  poor 
law  authorities  in  the  order  named  in  the  pro- 
portions  therein  mentioned. 

The  Bank  of  England  refused  to  recognise  the 
validity  of  the  order  or  the  powers  of  the  last 
acting  managers  to  transfer  the  Cor  sols,  insist- 
ing that  if  the  corporate  board  of  managers  was 
in  existence  it  could  only  transfer  the  Consols 

(a)  fiaport«d  by  J.  Abthuk  Paios,  Ebq.,  Btfriitar-ftt-Law. 
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under  its  seal,  and  that  if  it  was  not  in  existence 
a  vesting  order  was  required. 

An  action  having  been  brought  by  the  last  acting 
managers  for  a  declaration  of  their  right  to 
transfer : 

Held,  that,  on  the  dissolution  of  a  district  constituted 
under  the  Poor  Law  Amendment  Act  1S4&,  the  cor- 
porate board  of  such  district  constituted  under 
sect.  4)5  of  that  Act  continues  to  exist,  while  the 
Dissolved  Boards  of  Management  and  Guardians 
Act  1870,  s.  12,  does  not  automatically  vest  the 
property  of  the  district  in  the  last  acting 
managers,  and  consequently  that  the  plaintiffs 
could  transfer  the  Consols  wnder  their  seal  as  a 
corporate  board. 

It  is  doubtful  whether,  when  once  the  Local  Govern- 
ment Board  has  dissolved  a  district  under  the 
Dissolved  Board»  of  Management  and  Guardians 
Act  1870,  it  has  power  to  set  it  up  again  or  to 
continue  the  managers  for  more  than  a  period 
of  twelve  m^mths  except  for  a  certain  pv/rpose 
specified  on  the  face  of  the  order. 

Witness  action. 

By  an  order  under  the  hands  and  seal  of  the 
Poor  Law  Board  (which  is  now  represented  by 
the  Local  Government  Board),  bearing  date  the 
12th  March  1849,  and  made  under  the  Poor  Law 
Amendment  Act  1844  (7  &  8  Viot.  c.  101),  the  St. 
Olave's  Union  and  the  respective  parishes  of  St. 
Mary  Magdalene,  Bermondsey;  St.  Giles,  Camber- 
well  ;  and  St.  Mary,  Rotherhithe,  were  combined 
into  a  district  designated  "  The  South  Metro- 
politan School  District "  for  the  management  of 
classes  of  infant  poor  therein  specified,  and  a 
board  of  management  was  constittLted  for  the 
district,  and  the  number  of  members  to  be  elected 
on  such  board  from  the  unions  and  parishes  of  the 
district  was  thereby  fixed.  The  members  of  the 
board  were  incorporated  under  sect.  45  of  the 
Act. 

By  further  orders  dated  the  10th  Oct.  1849, 
the  3rd  July  1854,  the  8th  June  1868,  the  27th 
Aug.  1869,  the  13th  Jan.  1870,  and  the  11th  March 
1873,  and  issued  by  the  Poor  Law  Board  and  by 
the  Local  Government  Board  respectively,  the 
oonstituent  parts  of  this  school  district  were 
varied,  and  on  the  30th  March  1898  it  comprised 
the  Greenwich,  St.  Olave's,  Stepney,  and  Wool- 
wich Unions,  and  the  parish  of  St.  Giles,  Camber- 
well. 

This  board  of  management,  in  pursuance  of  an 
order  of  the  Local  Gk>vemment  Board  bearing 
date  the  loth  Oct.  1897,  sold  certain  property 
belonging  to  them.  The  net  proceeds  of  this  sale, 
which  amounted  to  16,010Z.  10«.  10(2.,  were  directed, 
by  an  order  of  the  Local  Gt>vemment  Board 
dated  the  27th  Oct.  1898,  to  be  forthwith  invested 
in  the  purchase  of  Two  and  Three-quarter  per 
Cent.  Consols  in  the  name  of  the  board  of  manage- 
ment, and  on  the  22nd  Nov.  1898  a  request  to  open 
a  corporate  stock  account  impressed  with  the 
common  seal  of  the  board  of  management  was 
lodged  with  the'  chief  accountant  of  the  Bank  of 
England. 

In  Sept.  1902  the  sum  of  14,485Z.  Os.  5c2.  Consols 
represented  the  proceeds  of  this  investment,  and 
there  was  a  further  sum  of  844Z.  13s.  Consols 
transferred  to  the  same  account  by  an  order  of 
Byrne,  J.  dated  the  27th  Oct.  1902),  making 
together  15,329^.  138.  hd.  Two  and  a  Half  per 
Cent.  Consolidated  Stock. 


By  the  order  of  the  Local  Government  Boaid 
of  the  27th  Oct.  1898  it  was  ordei«d  and  declared 
as  follows : 

And  we  declare  that  the  said  board  of  nuuuigemcnt 
shall  stand  poasessed  of  the  said  stock,  when  pnroliMed, 
upon  trnat  to  transfer  and  dispose  of  the  same,  and  the 
principal  moneys  thereby  seonzed,  in  such  manner  for 
the  permanent  advantage  of  the  Soath  Metropolitui 
School  District  as  we  by  an  order  ander  our  seal  erf  oflloe 
may  direct. 

By  the  order  of  Byrne,  J.  on  the  28th  Nov. 
190^  it  was  ordered  as  follows : 

That  the  fnnds  in  oonrt  [that  is  to  say,  the  before- 
mentioned  sum  of  8441.  13«.  Two  and  a  Half  per  Cent 
New  Consols]  he  dealt  with  as  directed  in  the  schednls 
thereto  by  the  Local  Government  Board  by  means  of  aa 
order  nnder  sect.  1  of  the  Metropolitan  Poor  Act  Amend- 
ment Act  1869. 

These  Consols  were  in  1903  standing  in  the 
books  of  the  Bank  of  England  in  the  name  of  the 
South  Metropolitan  District  School  Board. 

By  an  order  of  the  Local  Grovemment  Board 
bearing  date  the  30th  March  1898  the  South 
Metropolitan  School  District  was  ordered  to  be 
dissolved  as  from  the  30th  Sept.  1899. 

By  sahsequent  orders,  dated  repectively  the 
1st  Sept.  1899,  the  20th  Sept.  1900,  the  22nd 
March  1901,  and  the  23rd  Aug.  1901,  the  date  of 
dissolution  was  altered,  and  the  school  district 
was  finally  dissolved  as  from  and  after  the  29ih 
Sept.  1902. 

Upon  the  dissolution  of  the  district  the  real 
and  personal  property  of  the  board  other  than  the 
afore- mentioned  Consols  were  realised  under  the 
authority  of  the  Local  Government  Board,  and 
the  liabilities  of  the  board  of  management  were 
disharged.  The  Consols  represented  the  board's 
surplus  assets. 

By  an  order  bearing  date  the  10th  Aug.  1903, 
and  made,  as  stated  therein,  "  in  pursuance  of  the 
powers  given  to  it  '*  by  the  statutes  in  that  behalf, 
the  "  last  acting  managers  *'  were  directed  to  pay 
forthwith  the  sum  which  each  of  the  unioiu 
and  parish  named  in  the  schedule  to  the  order 
were  directed  to  receive  thereunder. 

The  schedule  was  as  follows : 

^    B.    d. 
To  the    Ghiardians  of   the  Poor    of 

St.  GUes,  Camberwell,  Parish  8284  19    0 

To   the    Goardians  of    the   Poor  of 

Greenwich  Union    2294    4    7 

To  the   Guardians   of  the   Poor    of 

St.  Olave's  Union   2523    4  11 

To  the   GhiardiaiLB  of    the    Poor  of 

Stepney  Union 957  14    0 

To   the   Goardians    of  the   Poor    of 

Woolwich  Union 1269    0  11 


15,329  18    5 


By  an  order  bearing  date  the  22nd  Sept  1903 
the  Local  Government  Board  made  an  order 
declaring  that  the  persons  who  were  acting  as  the 
managers  of  the  school  district  at  the  time  of 
dissolution,  or  the  survivors  of  them,  should  be 
empowered  to  act  in  all  matters  lawfully  intrusted 
to  them  for  a  further  period  not  extending  beyond 
the  25th  Dec.  1903. 

The  clerk  to  the  board  of  acting  managers 
wrote  on  the  26th  May  1903  to  the  Bank  of 
England  in  reference  to  the  transfer  of  the 
Consols,  and  a  long  correspondence  ensued. 
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The  bank  refused  to  recognise  the  yaliditj  of 
the  order  of  the  Local  Government  Board  of  the 
10th  Aug.  1903,  or  the  right  of  the  members  of 
the  board  of  management  to  transfer  the 
Consols. 

The  managers  accordingly  issued  a  writ  by 
which  they  claimed  (inter  alia)  a  declaration  that 
they  were  entitled  as  joint  tenants  to  the 
Consols,  and  that  they  were  entitled  to  require 
the  bank  to  transfer  them  into  their  joint  names ; 
and,  alternatively,  that  the^  were  entitled  as  last 
acting  managers  of  the  dissolved  school  district 
to  transfer  the  Consols  in  the  books  of  the 
bank  into  the  names  of  the  several  sets  of  poor 
law  guardians  mentioned  in  the  order  of  the 
Local  Government  Board  of  the  10th  Axxa,  1903 
in  the  shares  and  proportions  respectively  men- 
tioned  in  this  order. 

The  defendants  in  their  defence  submitted  that 
the  Local  Government  Board  had  no  power  to 
make  the  order  of  the  10th  Aug.  1903,  and  that,  if 
the  Local  Government  Board  had  such  power,  the 
order  did  not  operate  to  dissolve  the  corporation 
created  by  the  Foor  Law  Amendment  Act  1844 
(7  &  8  Vict.  c.  101),  s.  46— viz.,  the  South  Metro- 
politan  District  Board  of  Management — but  only 
the  South  Metropolitan  School  District;  that  if 
this  corporation  was  undissolved  the  Consols  could 
only  be  transferred  under  its  corporate  seal,  and 
that  if  in  fact  it  was  dissolved  the  Consols  could 
only  be  transferred  by  an  appointment  of  new 
trustees  and  a  vesting  order  under  the  Trustee 
Act  1893. 

The  Metropolitan  Poor  Act  Amendment  Act 
1869  (32  &  33  Vict.  c.  63),  s.  1,  provides : 

The  Poor  Law  Board  as  and  when  they  shall  see  fit 
may  dissolve  an  asylam  or  sohool  distriot  contained 
wholly  or  partly  in  the  metropolis,  and  npon  snob  disso- 
lution shall  adjust  the  rights  and  liabilities  of  parishes 
and  nnions  comprised  therein  respectively,  and  provide 
for  the  compensation  of  the  officers  and  other  persons 
employed  therein  respectively  in  like  manner  as  when  a 
union  is  dissolved  nnder  the  authority  of  the  thirty-second 
section  of  the  Poor  Law  Amendment  Act  1834,  and  so 
nraoh  of  that  section  as  requires  the  concurrence  of  two- 
thirds  of  the  gn°iardians  in  the  dissolution  of  any  union 
ia  hereby  repealed ;  and  prior  to  issuing  any  order  dis- 
solving such  distriot,  the  said  board  may  by  their  order 
empower  the  managers  of  any  such  distriot  to  sell  and 
dispose  of  any  land,  buildings,  or  other  property  beloug- 
ing  to  them  and  apply  the  proceeds  thereof  in  the  dis- 
oharge  of  the  debts  and  liabilities  then  outstanding 
against  such  managers,  and  to  distribute  the  surplus 
which  may  remain  among  the  parishes  or  unions  com- 
prised therein,  according  to  their  original  proportions ; 
and  if  the  said  district  shall  be  dissolved  before  the 
flame  shall  be  sold,  the  said  board  may  by  their  order 
empower  the  persons  who  were  the  managers  of  the 
district  at  the  time  of  its  dissolution,  or  the  major  part 
of  them,  to  make  such  sale  and  convey  the  land  to  the 
jmrohaser  thereof  and  to  apply  and  distribute  the  pro- 
dnoe  accordingly. 

The  Dissolved  Boards  of  Management  and 
Guardians  Act  1870  (33  &  34  Vict.  c.  2)  : 

Sect.  1.  When  the  Poor  Law  Board  shall  have  dissolved 
or  shall  dissolve  any  distriot  the  component  parts  whereof 
shall  not  have  been  formed  into  one  union  or  shall  have 
dissolved  or  shall  dissolve  any  union,  or  shall  have  added 
or  shall  add  any  parish  in  which  the  relief  to  the  poor 
shall  be  or  shall  have  been  administered  by  a  board  of 
guardianr  to  a  union  or  to  another  parish,  the  persons 
who  were  acting  as  managers  or  guardians  at  the  time 
of    dissolution  or  addition  and  the  survivors  of  them 

Mao.  Cas.— Tol.  XXI. 


shall  continue  in  office  for  the  purpose  of  paying  and 
discharging  the  debts  and  liabilities  of  such  district,, 
union,  or  parish,  and  of  receiving  and  recovering  moneys 
or  other  property  due  to  the  said  district,  union,  or 
parish,  as  the  case  may  be,  in  like  manner  as  the  board 
of  management  or  board  of  guardians  could  have  done 
if  no  dissolution  or  addition  had  taken  place ;  and  the 
said  managers  or  guardians  shall  be  empowered  to  make 
all  necessary  orders  for  contributioofl  upon  the  parishea 
comprised  within  the  distriot  or  union  so  dissolved,  or 
upon  the  proper  authorities  of  the  parish  so  added,  as 
the  case  may  require,  and  to  enforce  the  same  as  the 
board  of  management  or  board  of  guardians  could  have 
done  previous  to  the  dissolution  or  addition  respectively ; 
provided  that  the  limitation  of  time  for  the  payment  of 
debts  imposed  by  the  statute  of  the  twenty-second  and 
twenty -third  Victoria,  chapter  forty-nine,  shall  not  apply 
to  the  oases  of  districts  or  unions  dissolved,  or  oif 
parishes  added  to  a  union,  before  the  passing  of  this  Act, 
where  such  limitation  had  not  taken  effect  previous  to 
the  dissolution  or  addition  thereof  as  aforesaid ;  and 
provided  that  no  such  managers  or  guardians  shall  be 
empowered  to  act  in  the  manner  aforesaid  for  a  longer 
period  from  the  date  of  dissolution  or  addition,  unless, 
the  Poor  Law  Board  by  their  order  shall  authorise  them 
to  continue  to  act  for  some  Bi>eoial  purpose. 

Sect.  12.  Upon  the  dissolution  of  any  district  or 
union,  or  the  addition  of  any  parish  in  which  the  relief 
to  the  poor  shall  have  been  or  shall  be  administered  by 
a  board  of  guardians  to  a  union  or  to  another  parish,  the 
real  and  personal  estate  vested  in  the  managers  or 
guardians  of  such  district,  union,  or  parish  respectively 
shall  be  transferred  to  and  vested  in  the  persons  who 
were  acting  as  managers  or  guardians  respectively  at 
the  time  of  such  dissolution  or  addition,  to  be  held  by 
them  as  joint  tenants  according  to  the  nature  of  such 
property  and  in  trust  for  the  parishes  comprised  in 
ifuch  distriot  or  union  or  for  the  parish,  as  the  case  may 
be,  until  the  same  shall  be  sold,  let,  or  otherwise  dis- 
posed  of  under  the  authority  of  the  third  section  of  the 
Union  and  Parish  Property  Act  1835,  and  any  Act 
extending  the  same ;  Provided  that  nothing  herein 
contained  shall  apply  to  any  parish  provided  for  by 
the  fifth  section  of  the  Metropolitan  Poor  Act  Amendment 
Act  1869,  or  by  a  local  Act. 

Bramv>eU  Davis,  K.C.  and  /.  B.  Matthews  for 
the  plaintiffs. — Under  sects.  44  and  45  of  the 
Poor  Law  Amendment  Act  1844  a  district  board 
constituted  a  corporation  under  the  Act  has 
power  to  purchabH  and  hire  property.  Under  the 
Dissolved  Boards  of  Management  and  Guardians 
Act  1870,  88. 1,  2,  which  deals  with  tbe  property 
of  dissolved  districts  and  unions,  the  property  of 
any  dissolved  district  or  union  is  to  be  transferred 
to  and  vested  in  the  persons  who  were  acting  as 
managers  or  guardians  respectively  at  the  time 
of  such  dissolution,  and  its  effect  is  to  vest  the 
property  automatically  in  these  last  acting  mana- 
gers, and  accordingly  in  this  case  these  managers 
have  power  to  execute  a  transfer : 

Corporation  of  Hyde  v.  Bank  of  England,  46  L.  T. 
Bep.  910;  21  Ch.  Div.  176. 

It  would  be  ridiculous  to  suppose  that  the  district 
was  dissolved,  and  that  the  board  of  management 
continued  to  exist. 

Uppjohn,  K.C.  and  Howard  Wright  for  the 
defendants. — The  effect  of  the  order  of  the  Local 
Grovemment  Board  was  to  dissolve,  not  the  board 
of  managers,  but  the  district.  The  board  of 
managers  still  continues  to  exist,  and  can  only 
properly  transfer  the  Consols  by  its  corporate 
seal: 

Dissolved  Boards  of  Management  and  Guardians 
Act  1870,  B.  11. 
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The  plaintiffs'  argument  is  opposed  to  sect.  12 
of  this  Act,  which  provides  that  the  property  shall 
he  transferred  to  and  vested  in  the  last  acting 
managers,  which  clearly  implies  a  vesting  order. 
The  defendants  do  not  admit  the  validity  of  the 
order  of  the  10th  Aug.  1903. 

Bramwell  Davis,  K.O.  in  reply. 

Fabwell,  J. — ^It  is  by  no  means  easy  to  find 
one's  way  through  the  maze  of  these  Acts  of  Par- 
liament ;  but  I  have  come  to  a  clear  conclusion 
on  the  one  before  me,  which  is  the  only  one 
with  which  I  am  concerned.  By  the  Poor  Law 
Ameodment  Act  1840,  s.  40,  the  commissioners 
formed  school  districts.  By  sect.  42  it  is  provided 
that  a  board  shall  be  constituted  for  every  dis- 
tinct. Now,  these  are  obviously  two  different 
and  distinct  things.  The  district  is  one  thing  and 
the  board  for  the  district  is  another.  By  sect.  45 
every  such  district  board  is  incorporated  for  the 
purpose  of  holding  property  and  of  suing  and  being 
sued.  Then  the  Metropolitan  Poor  Act  Amend- 
ment Act  of  1869  authorises  the  Poor  Law  Board, 
as  and  when  they  shall  see  fit,  to  dissolve  any 
school  district.  Now,  that  is  obviously  the 
district  and  not  the  board  or  the  incorporated 
entity.  Then  the  Dissolved  Boards  of  Manasre- 
ment  and  Guardians  Act  1870  contains  a  preamble, 
"  Whereas  it  is  expedient  that  better  provision 
should  be  made  for  the  proceedings  of  boards  of 
management  and  boards  of  guardians,  when  the 
districts  or  unions  for  which  they  have  acted 
respectively  are  dissolved."  That  clearly  again 
treats  the  board  as  existing  after  the  dissolution 
of  the  district.  It  provides  that  when  the  Poor 
Law  Board  shall  have  dissolved  any  district,  the 
persons  who  were  acting  as  managers  at  the 
time  of  dissolution  shall  continue  in  office  for 
the  purpose  of  practically  winding-up  the 
affairs  of  the  district,  and  paying  its  debts, 
and  receiving  and  recovering  its  property, 
with  a  proviso  that  "  No  such  managers  or 
guardians  shall  be  empowered  to  act  in  the 
manner  aforesaid  for  a  longer  period  than  twelve 
months  from  the  date  of  dissolution  or  addition, 
unless  the  Poor  Law  Board  by  their  order  shall 
authorise  them  to  continue  to  act  for  some  special 
purpose."  Then,  by  sect.  12  of  that  Act  (down 
to  this  point  the  district  being  dissolved,  but  the 
corporate  board  remaining),  it  is  provided  that, 
upon  the  dissolution  of  any  district,  the  real  and 
personal  estate  vested  in  the  managers  shall  be 
transferred  to  and  vested  in  the  persons  who  were 
acting  as  managers  at  the  time  of  such  dissolu- 
tion, to  be  held  by  them  as  joint  tenants  in  trust 
for  the  parishes  comprised  in  such  district.  Now, 
obviously  the  meaning  of  that  is,  the  district  is 
dissolved  by  splitting  it  into  its  various  component 
parts,  all  of  which  would  have  some  share  in  the 
property  which  had  formerly  been  held  by  the 
corporate  body  in  trust  for  the  district.  Then 
the  provision  is  that  the  real  and  personal  estate 
vested  in  the  managers  shall  be  transferred  to  the 
district.  The  phntse  is  a  little  unfortunate, 
because  it  is  not  strictly  accurate  to  say  that  it 
is  vested  in  the  managers;  it  is  vested  in  the 
board  of  management,  which  has  been  incorpo- 
rated ;  but  I  think  that,  inasmuch  as  there  may 
be  cases  in  which  the  managers  are  not  incorpo- 
rated, because  the  Act  extends  to  various  other 
districts,  asylums,  and  unions,  the  reasonable 
construction  is  that  the  property  vested  in  the 


managers,  whether  it  be  vested  in  them  aa 
individuals  or  as  a  corporation,  shall  be  trans- 
ferred and  vested.  Now,  in  my  opinion,  that  ie 
not,  as  has  been  argued,  an  automatic  vesting 
order,  with  the  phraseology  of  which  we  are 
familiar.  The  words  in  such  an  order  are  "  shall 
vest  in,''  and  we  all  understand  what  that  means. 
But  when  you  say  ''shall  be  transferred  and 
vested  in,"  it  is  the  expression  "  vested  in," 
instead  of  "  vest  in,"  which  points  to  an  act  to  be 
done  by  the  persons  mentioned,  who  are  ordered 
to  do  tne  acts  necessary  for  that  purpose.  That 
appears  to  me  to  be  a  simple  and  reasonable  solu- 
tion of  the  matter,  It  has  been  suggested  that  it 
is  absurd  to  have  the  corporate  body  still  existing. 
I  do  not  see  the  absurdity.  It  is  obvious  that  the 
property  on  the  dissolution  of  the  district  must  be 
somewhere  or  other,  and  that,  if  you  ipso  facto  dis- 
solve both  district  and  board  at  the  same  moment, 
the  title  to  the  real  estate  in  land  i^ould.  I  suppose, 
vest  in  the  Crown,  an i  the  title  to  the  GuusuU 
in  the  bank  would  vest — ^I  do  not  know,  but  I 
suppose — also  in  the  Grown  as  bona  vacanivBL 
But,  at  any  rate,  the  Legislature  appears  to  me 
to  have  adopted  a  much  more  convenient  course 
by  keeping  the  corporate  body  in  existence  either 
by  implication  from  the  1st  section  of  the  Act 
of  1870  for  so  long  a  period  as  there  remains 
anything  to  be  done,  or,  according  to  the  common 
law  rule,  so  long  as  any  one  of  the  corporate 
body  remains  alive.  I  should  prefer  myself,  if  it 
were  necessary  to  decide,  that  it  was  the  first.  I 
do  not  think  that  it  is  necessary  for  me  on  this 
occasion  to  determine  to  whom  the  property  is  to 
be  transferred.  On  the  face  of  it,  it  is  to  be  to 
the  persons  who  were  acting  as  managers  at  the 
date  of  the  dissolution.  Now,  the  order  of 
dissolution  in  this  case  is  dated  the  29th  March 
1898,  and  it  directs  the  dissolution  to  take  place 
as  from  the  30th  Sept.  1899.  A  question  hag 
been  raised,  which  is  one  of  very  considerable  im- 
portance, as  to  the  power  of  the  local  government 
board  to  undo  that  <Hssolution  and  sei  up  the  board 
again,  and  then  to  dissolve  it  again  or  to  continue 
the  managers  for  a  period  of  more  than  twelve 
months,  except  for  a  special  purpose  specified  on 
the  face  of  the  order.  I  do  not  think  that  it  is 
necessary  for  me  to  determine  that,  because  I 
think  that  it  is  sufficient  for  me  to  declare  that  the 
plaintiffs  are  not  entitled  to  claim,  as  they  do, 
that  the  property  is  vested  in  them  under  this 
particular  section ;  but  that  it  would  be  neoesaazy 
for  the  transfer  to  be  executed  under  the  corpo- 
rate seal  of  the  board,  and  therefore,  when  tosi 
transfer  is  presented  to  the  Bank  of  England,  the 
bank  will  no  doubt,  with  their  usual  care  and 
skill,  consider  whether  the  persons  to  whom  the 
transfer  is  proposed  to  be  made  are  the  right  and 
proper  persons.  But  I  hope  that  they  will  not 
come  to  me  again.  [His  Lordship,  at  the  request 
of  counsel  for  the  plaintiffs,  prefaced  the  order 
by  a  declaration  that  the  court,  "  being  of  opinion 
that  the  corporation  created  by  sect.  4  of  the  Act 
of  1844  was  still  subsisting,"  dismissed  the  action 
with  costs.  His  Lordship  expressed  an  opim'on 
that  it  would  be  well  if  the  Local  Grovemment 
Board  considered  whether  the  second  proviso  in 
the  Act  33  &  34  Yict.  c.  2  enabled  the  Local 
Gcvemment  Board  to  continue  managers  for  any 
purpose  or  only  for  a  special  purpose.  His  Lord- 
ship fui*ther  expressed  his  view  that  the  Looal 
Government  Board  might  consider  whether,  when 
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they  had  once  made  an  order  for  dissolution,  thej 

had  power  to  make  snch  further  orders  as  thej 

had  made  in  this  case.]  ^  . .      ^ .  j 

^  Action  m8mt88ed. 

Solicitors :  B.  Avery ;  Freshfielda. 


Nov.  25,  26, 27, 28,  Dec.  1. 5,  15,  1903,  and  Jan.  20, 

1904. 

(Before  Joyce,  J.) 

Knight  v.   Isle  of  Wight  Electric  Light 
AND  Power  Company  Limited,  (a) 

Nuisance — Noise,  vibration,  and  smell — Electrical 
works — Generating  statior, — Injunction. 

By  a  provisional  order  made  under  the  Electric 
Lighting  Acts,  and  duly  confirmed  by  Act  of 
Parliament,  the  corporation  ofR.  were  authorised 
to  su/pply  electrical  energy  for  public  and 
^private  purposes  within  the  area  of  the  borough ; 
%t  being  provided  by  the  order  that  nothing 
therein  should  exonerate  the  undertakers  from 
any  indictment,  action,  or  other  proceedings 
for  nuisance  in  the  event  of  any  nuisance  being 
caused  or  permitted  by  them.  The  corporation 
entered  into  arrangements  with  the  defendant 
company  for  the  erection,  maintaining,  and  work' 
ing  of  a  generating  station  within  the  borough ; 
and  the  defendant  company,  in  pursuance  of 
such  arrangements,  acquired  as  a  site  for  the 
proposed  works  a  piece  of  land  adjoining  the 
garden  of  the  plaintiffs  house,  and  proceeded  to 
erect  therein  the  requisite  engines,  dynamos,  and 
other  machinery. 

The  nlaintiff,  who  occupied  her  house  as  a  ladies* 
school,  complained  of  various  annoyances  to  the 
inmates  of  her  establishment  by  noise,  vibration, 
and  offensive  smells  or  vapours  produced  by  the 
operation  of  the  defendant  company's  works, 
and  instituted  an  action  for  an  injunction  and 
damages  in  respect  of  the  alleged  nuisance. 

The  court  being  of  opinion  that  the  annoyances 
complained  of  were  not  trivial  or  a  kind  to  be 
easpected  from  any  ordinary  and  reasonable  use 
by  the  defendant  company  of  the  land  they 
had  acquired,  and,  further,  that,  in  spite  of  a 
diminution  in  intensity  and  frequency  of  the 
annoyances  complained  of  since  the  commsnce- 
ment  of  the  action,  yet  even  at  the  date  of 
the  trial  such  annoyances  had  repeatedly  and 
recently  recurred,  an  injunction  and  damages 
were  granted  accordingly. 

Action  for  an  injunction  to  restrain  the  de- 
fendant company  from  so  working  their  engines 
and  carrying  on  their  works  as  to  interfere  with 
the  enjoyment  of  certain  premises  occupied  hy 
the  plaintiff  for  the  purposes  of  her  business,  or 
ao  as  in  any  way  to  cause  annoyance,  nuisance,  or 
danger  to  the  plaintiff  or  the  persons  inhabiting 
or  frequenting  the  said  premises. 

The  plaintiff  was  the  lessee  and  occupier  of  a 
large  house  and  garden  at  Byde,  in  the  Isle  of 
Wight,  where  she  had  for  some  time  been  carry- 
ing on  a  ladies'  school.  The  defendants  had 
recently  acquired  a  piece  of  land  adjoining  the 
school  premises,  and  had  erected  thereon  exten- 
sive  works  for  the  supply  of  electric  light  and 
energj. 

(«)  Reported  by  Stdnit  Daybt,  Esq.,  Barrleter-at-L»ir. 


The  plaintiff  alleged  that  the  running  of  the 
engines  and  machinery  used  in  the  works  caused 
vibration  and  noise  which  seriously  interfered 
with  the  rest  and  repose  of  the  plaintiff  and  the 
inmates  of  her  house,  and  that  the  defendants 
also  caused  or  permitted  offensive  smells  of  great 
intensity  and  injurious  to  health  to  be  emitted 
from  their  works  and  to  come  upon  the  plaintiff's 
premises.  In  respect  of  these  acts  she  claimed 
an  injunction  and  damages. 

The  facts  will  be  found  more  fully  set  out  in 
his  Lordship's  judgment. 

Hughes,  K.C.  and  /.  W.  Manning  for  the 
plaintiff. 

Younger,  K.C.  and  /.  F,  Wa^gett  for  the 
defendants. — Even  though  the  acts  complained 
of  by  the  plaintiff  would  ordinarily  constitute  a 
nuisance,  such  acts  are  here  of  a  temporary 
character,  and  are  due  to  the  incompleteness  of 
the  works,  and  accordingly  an  injunction  should 
not  be  granted : 

Attorney 'Oeneral  v.  Bheffisld  Oas  Company,  3  D» 
a.  M.  &  G.  304,  320,  340 ; 

Harrison  v.  Southwark  ayid  Vatixhall  Water  Com- 
pany, 64  L.  T.  Bep.  864 ;  (1891)  2  Ch.  409  ; 

Attorney -Oeneral  v.  Preston  Corporation,  13  Times 
L.  Bep.  14 ; 

Attorney -Oeneral  v.  Cambridge  Consumers'  Oas 
Company,  19  L.  T.  Bep.  508 ;  L.  Bep.  4  Ch.  71» 
81. 

Again,  there  is  no  proof  of  injury  to  the  plaintiff's 
property  of  a  structural  character,  so  that  the 
case  does  not  come  within  the  law  as  laid  down 
by  Lords  Westbury  and  Cranworth  in  8t.  Helenas 
Smelting  Company  v.  Tipping  (12  L.  T.  Bep. 
776 ;  11  H.  of  L.  Cas.  642, 650).  They  also  referred 
to  the  cases  of 

Oaunt  V.  Fynney,  27  L.  T.  Bep.  569  ;  L.  Bep.  8  Ch. 

8,13; 
CooJce  V.  Forbes,  17  L.  T.  Bep.  371 ;  L.  Bep.  5  £q. 

166; 
Shelfer  v.  City  of  London  Electric  Lighting  Com^ 

pany,  72  L.  T.  Bap.  34 ;  (1895)  1  Oh.  287,  310, 

313. 

Hughes,  K.C.  in  reply. — Although,  undoubtedly, 
occupiers  of  property  must  all  to  some  degree 
suffer  slight  inconveniences  caused  by  their 
neighbours  in  the  reasonable  and  ordinary  enjoy- 
ment of  their  property,  nevertheless  an  occupier^ 
as  here,  is  entitled  to  an  injunction  when  the 
annoyances  arise  from  an  unusual  use  of  pro- 
perty: 

Ffitz  V.  Hobson,  42  L.  T.  Bep.  225 ;  14  Ch.  Div.  542, 

556; 
Bamford  v.  Tumley,  3  B.  &  S.  62  ; 
Fleming  v.  Hislop,  11  App.  Cas.  686,  697 ; 
Ball  V.  Ray,  28  L.  T.  Bep.  346 ;  L.  Bep.  8  Ch.  467. 

Even  if  it  could  be  shown  that  the  annoyances 
are  only  occasional,  that  is  not  sufficient : 

IncJibald  v.  Robinson,  20  L.  T.  Bep.  259  ;  L.  Bep. 

4  Ch.  388 ; 
Lamhtan  v.  MelUsh,  71   L.   T.  Bep.  385 ;  (1894) 

3  Oh.  163. 

Cur.  a(2v.  vtUt. 

Joyce,  J. — The  plaintiff  is  the  lessee  for  the 
residue  of  a  term  of  twenty-one  years  from 
Michaelmas  1900  at  a  rent  of  250Z.  of  a  house, 
garden,  and  grounds  in  the  boroueh  of  Byde,  and 
she  carries  on  there  a  hish-class  boarding  school 
for  young  ladies.     In  lo99  the  corporation   of 
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Ryde  obtained  a  proviBional  order    under    the 
Electric  Lighting  Acts  authorising  them  in  the 
usual  way  to  supply  electrical  energy  for  public 
and  private  purposes   within  the    area   of   the 
borough.    By  clause  69  of  that  order  it  was  pro- 
Tided  that  nothing  in  the  order  should  exonerate 
the  undertakers  trom  any  indictment,  action,  or 
other  proceedings  for  nuisance  'n  the  event  of  any 
nuisance  being  caused  or  permitted   by  them. 
This  order  was  duly  confirmed  by  Act  of  Parlia- 
ment.   The  corporation  afterwards  entered  into 
arrangements     with     the     defendants    for     the 
erection,  maintaining,  and  working  of  a  generating 
station  within  the  borough.    In  pursuance  of  such 
arrangements  the  defendants,  in  the  early  part  of 
1903,  acquired,  as  a  site  for  the  purpose  of  the 
proposed  works,   a  piece  of  land  adjoining  the 
garden  of  the  plaintiff's  house,  and  proceeded  to 
erect  thereon  the  requisite  engines,  dynamos,  and 
other  machinery.    The  engines  were  driven  by  gas 
produced  upon  the  premises  by  a  system  of  the 
character  known  as  the  Dowson  process,  for  one  of 
the  terms  under  which  the  defendants  held  the 
site    precluded    them    from    erecting    any    tall 
chimney  shaft  thereon.    The  plaintilE^s  house  was 
upon  a  higher  level  than  the  defendants'  generat- 
ing   station,    and    there    were    no    intervening 
buildings.    The  works  were  opened  on  the  1st 
Oct.  1903,  and  from  that  date,  if  not  before,  they 
had  been  supplying  the  energy  for  the  production 
of  electric  lignt  to  customers.    It  we.p,  of  course, 
hoped  by  the  defendants  and  the  corporation,  and 
it  was  to  be  expected,  that  the  demand  for  this 
supply  would  constantly  and  greatly  increase,  and 
that  consequently  from  time  to  time  considerable 
additions  and  extensions  would  have  to  be  made 
to  the  plant  and  machinery  at  present  installed 
upon  the  premises  of  the  defendante.    Before  the 
formal  opening  of  the  works  the  manufacture  of 
gas  for  working  the  engines  and  the  machinery 
generally  had  1>den  in  operation,  and  in  particular 
upon  one  occasion  in  September  for  a  period  of 
ninety  hours  the    engines    and    dynamos   were 
working  without  any  intermission.     The  plaintiff, 
complaining  of  various  annoyances  to  the  inmates 
of  her   establishment  by  noise,  vibration,    and 
offensive    smells  or  vapours  produced    by    the 
operation  of  the  defendants'  works,  instituted  this 
action  on  the  29th  Sept.,  claiming  an  injunction 
and  damages  in  respect  of  the  sJleged  nuisance. 
The  action  was  tried  upon  several  days  during 
the  Michaelma?  Sittings,  and  a  large  body  of 
evidence  was  adduced  upon  both  sides.    Having 
regard  to  the  positive  testimony  of  the  plaintiff 
and  the  witnesses  called  by  her,  whose  veracity 
and  substantial  accuracy  thei'e  is  no  reason  to 
doubt,  and  to  the  acts  admitted  by  some  of  the 
defendante'  witnesses,  I  consider  it  to  have  been 
sufficiently  proved  before  me  that  at  various  times 
during    September,  and  for  not  inconsiderable 
periods,  the  works  of  the  defendante   were  so 
carried  on  as  by  noise,  offensive  smells,  and,  in 
some  degree,  by  vibration  to  occasion  a  serious 
interference  with  the  ordinary  comfort  of  the 
plaintiff  and  the  inmates  of  her  house,  and  the 
carrying   on   of   her  schooL      There  was  some 
ground  for  suspecting  that  these  annoyances,  or 
some  of  them,  were  injurious  to  the  health  of 
some  of  the  ladies  in  the  plaintiff's  house ;  but  I 
do  not  consider  that  to  have  been  established. 
Generally  the  annoyances  actually  experienced 
virere  not,  in  my  opinion,  trivial  or  of  a  kind  to  be 


expected  from  any  ordinary  and  reasonable  use 
by  the  defendants  of  the  land  they  had  aoouired. 
Nor  were  they  by  any  means  such  as  would  only 
be    complained    of    by    unreasonable    or  over- 
fastidious  persons.    N^o  doubt  since  the  commence- 
ment of  the  action  the  defendante  have,  by  the 
adoption  of  various  expediente  known  to  mecha* 
nical  engineers  and  men  of  science,  and,  perhaps, 
under  pressure  of  these  proceedings,  by  exercise 
of    special    care    in    the    management,    g^reatly 
diminished  the  intensity  and  frequency  of  the 
annoyances  complained  of.      The   engines    and 
machinery  are  not  now  worked  later  than  11  p.m., 
as  they  were  at  one  time.  There  is  room  for  further 
improvement  in  the  works,  and  the  most  skilful 
and  careful  management  will  always  be  necessaiy 
to  prevent    the  annoyance  complained  of  from 
constantly    recurring.    At    times    there     is   no 
annoyance  to  complain  of.    Still,  at  the  date  of 
the  trial  such   annoyance    had    r*»peatfdty    and 
recently  recurred.    Even  then  the    works  were 
not  in  such  perfect  order,  if  that  perfection  were 
attainable,  as  to  remove  altogether  the  plaintiff's 
just  grounds  of  complaint.    In  my  opinion,  sub- 
ject to  a  question  to  be  mentioned  presently,  the 
plaintiff  had  ample  justification  for  the  institution 
of  the  action,  and  I  hold  that  the  repeated  and 
not  merely  momentary  annoyances  occasioned  to 
the  plaintiff  by  the  defendante'  works  amounted 
to  an  actionable  nuisance,  unless  the  defendants 
can   make  out  that  tney  were  in   point  of  law 
justified  or  to  be  excused.    The  defendante  con- 
tended that  they  were  to  be  so  excused,   and  in 
support  of  that  contention  they  relied  upon  the 
judgment    of    Yaughan    Williams,    L.J.     (then 
Yaughan  Williams,    J.)  in  Harrison   v.   South- 
wark  and  VauxhaU  Water   Company  (64  L.  T. 
Rep.  864 ;  (1891)  2  Ch.  409),  where  he  said :  "In 
the  first  place,  it  seems  to  me  that,  if  the  defen- 
dante had  without  statutory  authority  sunk  this 
shaft  and  done  this  pumping  for  any  lawful  and 
ordinary  purpose  in  the  exercise  of  their  powers 
as  private  owners  of  the  land,  they  would  not 
have  been  responsible  as  for  a  nuisance.    It  fre- 
quently happens  that  the  owners  or  occupiers  of 
land  cause,  in  the  execution  of  lawful  works  in 
the  ordinary  user  of  land,  a  considerable  amount 
of  temporary  annoyance  to  their  neighbours,  but 
they  are  not  necessarily  on  that  account  held  to 
be  guilty  of  causing  an  unlawful  nuisance.    The 
business  of  life  could  not  be  carried  on  if  it  were 
so.    For  instance,    a  man  who  pulls    down  his 
house  for  the  purpose  of  building  a  new  one  no 
doubt  causes  a  considerable  inconvenience  to  his 
next-door    neighbours   during    the    process  of 
demolition ;    but  he  is  not  responsible  as  for  a 
nuisance  if  he  uses  all  reasonable  skill  and  care 
to  avoid  annoyance  to  his  neighbour  by  the  works 
of  demolition.    Nor  is  he  liable  to  an  action,  evea 
though  the  noise  and  dust  and  the  consequent 
annoyance  be  such  as  would  constitute  a  nuisance, 
if  the  same,  instead  of  being  created  for  the  pur- 
pose of  the  demolition  of  the    house,  had  been 
created  in  sheer  wantonness  or  in  the  execution  of 
works  for  a  purpose  involving  a  permanent  con- 
tinuance of  the  noise  and  dust.    For  the  law,  in 
judging  what  constitutes  a  nuisance,  does  take 
into  consideration  both  the  object  and  duration 
of  that  which  is  said  to  constitute  the  nmsanoe." 
Now,  accepting  that  statement  of  the  law,  it  most 
be  observed  that  the  nuisance  or  annoyances  com- 
plained of  in  the  present  case  did  not  arise  from 
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acts  of  the  nature  referred  to  in  the  passage  which 
I  have  read.    The  plaintifE  had  submitted  to  any 
inconvenience  that  arose  fix>m  the  mere  construc- 
tion of  the  defendants*  works.    What  she  com- 
plained of  was  what  she  had  suffered,  and  was 
from  time  to  time  still  sufEering,  from  the  working 
of  the  generating    station,  and    the  operations 
carried  on,  and  which  would  continue  to  be  carried 
on,  there.    These  I  hold  to  be  not  an  ordinary 
use  of  the  defendants*  property,  or  in  any  sense 
reasonable,  if  serious  annoyance  is  thereby  occa- 
sioned to  the  occupiers  of  the  adjoining  house  and 
garden.    Another    excuse    set  up  was  that  the 
annoyances  were  only  temporary  and  occasional. 
The  judgment  of  Bramwell,  B.  in  the  leading 
caae  of  Bamford  v.  Tumley  (3  B.  &  S.  62)  furnishes 
a  sufficient  answer  to  that.    The  defendants  do 
not    allege,  nor  has  it  been  shown,  that   their 
works  could  not  have  been  established  and   set 
permanently  in  operation  without  occasioning  a 
nuisance  if  the  necessaiy  and  reasonable  precau- 
tions   had    been    carefully   taken    in    the  first 
instance.    Further,  what  is  complained  of  is  not 
by  anv  means  what  happened  in  some  cases  that 
have  been  referred  to,  where,  once  in  a  way,  for  a 
public    purpose,  there  was  a  breaking  up  of  a 
portion  of  a  road  for  some  two  or  three  days, 
after  which   there    was  an  end    of  the  matter. 
Upon  the  whole,  I  hold  (1)  that  the  acts  complained 
of  have  from  time  to  time,  and  frequently,  been 
such  as,  having  regard  to  the  circumstances  and 
sunx>unding8  of  the  defendants'  property,  are  in 
excess  of  the  natural   and    ordinary    course  of 
enjoyment  of  that  property ;   and  (2)  that  these 
acts  bad  up  to  the  trial  materially  interfered  with 
the  ordinary  comfort  of  existence  of  the  plain- 
tiff and  her  household.    Consequently  there  must 
be  an  injunction,  during  the  continuance  of  the 
plaintiff's  le<ise,  to  restrain  the  defendant  com- 
pany, its  directors,  servants,  and    agents,  from 
using  or  working,  or  causing  or  permitting  to  be 
used    or   worked,    in  or  upon  their  generating 
station  and  other  works  adjacent  to  the  plaintiff's 
garden,  any  engines,  dynamos,  or  other  machinery, 
or  from  there  carrying  on  the  manufacture  of 
gas  or  any  other  process,  in  such  a  manner  as  by 
the    production  of   noise,  noxious  or  offensive 
smells,  vibration,  or  otherwise  to  be  or  occasion 
nnisance  or  injury  to  the  plaintiff  as  lessee  or 
occupier  of  the  house,  garden,  and  premises  com- 
prised in  her  lease.    There  will  also  be  an  inquiry 
as  to  damages. 

Solicitors  for  the  plaintiff,  Beale  and  Payne, 
for  /.  Bobinsan,  Byde. 

Solicitors  for  the  defendants,  Clarhson,  Oreen- 
well,  and  Co. 

KING'S  BENCH  DIYISION. 

Thwaday,  Feb.  4, 1904. 

(Before  Lord  Alvkrstonb,  C.J.,  Wills  and 

Kennedy,  J  J.) 

KiNGSLAND  (app.)  V.  Haben  (resp.).  (a) 

Ifeiropolis  management  —  Drains  —  By-laws — 
Reconstruction  of  drain  of  old  building — Neces- 
sity  of  intercepting  trap-^  Work  "  in  any  build- 
ing  " — Metropolis  Management  Act  1855  (18  &  19 
Vust.  c.  120).  s.  202. 

By  a  by -law  motde  under  the  powers  of  the  Metro- 
polis Management  Act  1855  it  was  provided  that 

(A)  Beport«d  by  W.  W.  Orb,  Esq.,  Barrlster-ftt-Law. 


every  person  who  should  construct  or  reconstruct 
any  pipe  or  drain,  or  other  means  of  communi- 
cating with  sewers,  so  far  as  he  should  effect  any 
such  works  "  in  any  building  "  erected  before 
the  confirmation  of  the  by-laws,  should  provide 
in  such  drain  a  suitable  and  efficient  intercepting 
trap. 
Held,  that  the  word  "  in  " — in  the  words  "  in  any 
building" — meant,  not  ** inside  the  building, 
but  "  in  connection  with  the  building,"  and  that 
consequently  the  by-law  applied  to  the  recon- 
struction of  a  drain  in  connection  with  an  old 
building  erected  before  the  confirmation  of  the 
by-laws,  as  the  reconstruction  of  the  drain  was  a 
work  *'  in  "  such  building,  althou,gh  such  drain 
was  outside  the  building,  and  that  such  drain 
ought  to  be  reconstructed  with  an  efficient  inter- 
cepting trap,  as  required  by  the  by-law. 

Case  stated  by  a  metropolitan  police  magistrate. 

The  appellant  was  a  builder  carrying  on  busi- 
ness at  upper  Clapton,  in  the  county  of  London, 
and  the  respondent  was  a  sanitary  inspector  of 
the  metropolitan  borough  of  Hackney. 

The  appellant  was  employed  by  the  owner  of 
the  messuage  and  premises  No.  181,  High-street, 
Homerton,  within  the  borough,  to  carry  out 
certain  repairs  to  the  premises,  and  in  the  exercise 
of  such  employment  reconstucted  a  drain  upon 
the  premises.  The  messuage,  premises,  and  the 
drain  so  reconstructed  were  shown  upon  a  plan 
annexed  to  the  case. 

The  drain  commenced  in  a  water-closet  consti- 
tuting an  outbuilding  or  back  addition  to  the 
messuage,  passed  through  the  back  yard  of  the 
messuage  into  the  adjoining  premises  No.  183, 
High-street,  where,  uniting  with  a  drain  of  the 
last-mentioned  premises,  it  became  a  sewer  within 
the  meaning  of  the  Metropolis  Management  Acts, 
and  of  the  by-laws  hereinafter  mentioned.  The 
messuage  and  water-closet  were  erected  before 
the  confirmation  of  the  by-laws. 

By  by-laws  under  sect.  202  of  the  Metropolis 
Management  Act  1855,  made  by  the  London 
County  Council  on  the  13th  Oct.  1900,  confirmed 
at  a  subsequent  meeting  of  that  council  on  the 
6th  Nov.  1900,  and  approved  by  the  Local 
Government  Board  on  the  14th  June  1901,  it  was 
provided  as  follows : 

By-law  5.  Eyery  person  who  shall  erect  a  new 
building  shall  provide  in  every  main  drain  or  other  drain 
of  snoh  building  which  may  immediately  oommnnioate 
with  any  sewer,  a  snitable  and  efficient  intercepting 
trap  at  a  point  as  distant  as  may  be  practicable  from 
such  bnUding,  and  as  near  as  may  be  practicable 
to  the  point  at  which  snch  drain  may  be  in  connection 
with  the  sewer.  He  shall,  except  in  cases  where  the 
means  of  access  to  be  provided  in  compliance  with 
the  preceding  by-law,  give  adequate  means  of  access 
to  snch  trap,  and  provide  a  separate  manhole  or  other 
separate  means  of  access  to  snch  trap  for  the  purpose  of 
cleansing  it. 

By-law  21.  These  by-laws  shall,  so  far  as  practicable, 
apply  to  any  person  who  shall  construct  or  reconstruct 
any  pipe  or  drain,  or  other  means  of  communication  with 
sewers,  or  any  trap  or  apparatus  connected  therewith,  so 
far  as  he  shall  effect  any  such  works  in  any  building 
erected  before  the  confirmation  of  these  by-lawa,  as  if 
the  same  were  being  constructed  in  a  building  newly 
erected. 

The  appellant  did  not  provide  in  the  dram  a 
suitable  and  efficient  or  any  intercepting  trap, 
and  an  information  was  accordingly  laid  by  the 
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respondent  before  the  magistrate  that  he  had 
reconstructed  the  drain  without  providing  therein 
an  intercepting  trap  and  a  separate  manhole  or 
other  separate  means  of  access  to  the  trap  for  the 
purpose  of  cleansing  it  in  accordance  with  the 
Dy-Jaws.  Apart  from  the  providing  of  the  inter- 
cepting trap  and  manhole  or  other  means  of 
access  thereto,  the  drain  was  laid  by  the  appel- 
lant in  a  satisfactory  manner. 

The  magistrate  was  of  opinion  that  the  water- 
closet  being  a  building  erected  before  the  con- 
firmation  of  the  by-laws,  the  reconstruction  of 
the  drain  was  a  work  "  in  "  such  building  within 
the  meaning  of  the  foregoing  by-law  21,  and 
he  convicted  the  appellant  of  the  oikenoe  charged, 
and  adjudged  that  he  should  pay  a  penalty  of 
208.,  and  two  guineas  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  holding  that 
the  reconstruction  of  the  drain  was  a  work  in  a 
building  within  the  meaning  of  such  by-law  as 
aforesaid. 

Sect.  202  of  the  Metropolis  Management  Act 
1855  (18  <&  19  Yict.  c.  120),  gave  power  to  make 
by-laws  for  (amongst  other  things)  *'  regulating 
the  dimensions,  form,  and  mode  of  construction, 
and  the  keeping,  cleansing,  and  repairing  of  the 
pipes,  drains,  and  other  means  of  communi- 
cating with  sewers,  and  the  traps  and  apparatus 
connected  therewith." 

Courthope-Munroe  for  the  appellant.  —  The 
magistrate  was  wrong  in  holding  that  the  recon- 
struction of  the  drain  was  a  work  "  in "  the 
building,  within  the  meaning  of  by-law  21. 
By-law  5  deals  with  new  buildings  and  with 
persons  erecting  new  buildings,  and  provides  that 
the  person  erecting  any  new  building  shall 
provide  in  every  drain  of  such  building,  which 
may  immediately  communicate  with  any  sewer, 
an  efBcient  intercepting  trap,  and  so  forth.  Then 
by-law  21  deals  with  old  buudings — that  is,  build- 
ings erected  before  the  confirmation  of  the 
by-laws — and  provides  that  the  previous  by-law 
is  to  apply  to  a  person  who  shall  construct  or 
reconstruct  any  pipe,  drain,  or  other  means  of 
communicating  with  sewers,  so  far  as  he  shall 
effect  any  such  works  "  in  any  building  "  erected 
before  the  confirmation  of  the  by-laws,  as  if  the 
same  were  thereby  constructed  in  a  newly-erected 
building.  The  word  "  in  "  in  the  expression  "  in 
any  building "  means  *'  inside "  the  building. 
By-law  21  does  not  apply  at  all  in  a  case  of  this 
kind ;  it  applies  only  to  work  done  **  inside  "  the 
building.  The  construction  of  the  two  by-laws 
taken  together  is  this,  that  if  a  person  is  erecting 
a  new  building,  then  (by  by-law  5)  he  is  to  build  it 
with  all  modem  improvements,  and  he  is  to 
provide  all  the  drains  of  such  building,  which  may 
communicate  with  sewers,  with  efficient  intercept- 
ing traps ;  but  if  he  is  merely  reconstructing  tke 
drains  of  an  old  building — as  the  appellant  was  in 
this  case — then,  if  he  effecte  any  such  works  "  in  " 
that  is,  "  inside  '*  the  building,  he  is  also  to 
provide  suitable  intercepting  traps,  but  if  the 
works  are  outside  the  building,  he  is  under  no 
such  obligation.  Here  the  building  was  an  old 
building,  and  theiefore  by-law  5  does  not  apply; 
and  inasmuch  as  the  reconstruction  of  the  drain 
was  work  effected  outside  the  building,  by-law  21 
does  not  apply.  The  magistrate  was  therefore 
wrong  in  his  construction  of  the  by-law,  and  the 


appellant  ought  not  to  have  been  convicted.     He 
referred  to 

Metropolitan  Industrial    Dwellings    Company  i. 
Long,  68  J.  P.  113. 

AvorUy  K.C.  {Thomas  Bevan  with  him),  for  the 
respondent,  was  not  called  upon. 

Lord  Alvbrstone,  C.J. — I  should  be  sorry  to 
think  that  in  construing  the  words  *'in  any 
building  "  in  by-law  21  we  ought  to  be  driven  to 
construe  the  word  "in"  literally,  as  meaning 
**  inside  within  the  walls  "  when  we  are  applying 
by-law  5  to  that  stete  of  things.  I  am  not  at  aS 
sure  that  in  one  sense  it  would  not  be  correct  to 
say  that  these  are  not  the  drains  in  the  building, 
but  to  my  mind  we  do  not  want  to  put  our  decision 
on  that  narrow  ground.  It  seems  to  me  that  we 
have  g^t  here  a  by-law  which  says  that  when  yoa 
are  making  a  drain  of  such  buUding  which  may 
immediately  communicate  with  any  sewer  you  are 
to  put  in  a  sufficient,  suitable,  and  efficient 
intercepting  trap,  which  is,  of  course,  a  most 
desirable  uiing.  This,  if  it  is  applicable,  ii 
intended  to  be  applied  under  by-law  21,  and  it  is 
material  to  observe  that  by-law  21  relates  directly 
to  the  reconstructing  of  pipes  or  drains.  Every 
person  who  shall  construct  or  reconstmct  any 
pipe  or  drain,  or  other  means  of  communicatinff 
with  sewers,  or  any  trap  or  apparatus  connected 
therewith,  so  far  as  he  shall  effect  any  such  works 
in  any  bidlding  erected  before  the  confirmation 
of  these  bv-laws,  shall  do  the  same  as  if  it  were 
a  new  building.  I  cannot  think  that  that  means 
that  the  pipes  or  drains  there  referred  to,  which, 
in  the  majority  of  cases  so  far  as  this  work  is 
concerned,  must  be  outeide  the  actual  walls  are 
to  be  limited  to  works  which  are  inside  the 
building,  and  that  the  word  "  in  *'  there  means 
"  inside."  In  my  opinion,  the  word  "  in "  does 
mean  "  in  reference  to  "  or  *'  in  connection  with," 
and  does  not  mean  "  inside,"  and  oerteinly  this  is 
a  case  in  which,  as  we  have  to  apply  the  by -law, 
we  ought  to  apply  it  in,  as  it  appears  to  me,  the 
only  reasonable  way  in  which  it  can  be  applied. 
Therefore  I  think  the  magistrate  was  perfectly 
right. 

Wills,  J. — I  entirely  agree. 

Kennedy,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors:  for  the  appellant,  Bramall,  WhiUt 
and  Roberts;  for  the  respondent,  WiUiam  A, 
Williams. 


Wednesday,  Feb.  3, 1904. 

(Before  Lord  Alvebstone,  G.J.,  Wills  and 

Kennedy,  JJ.) 

Stiles  (app.)  v.  Galinski  (resp.) ;  Nokes  asi> 
Nokes  (app.)  v.  Mayor,  &c.,  of   Islington 

(resps.).  (a) 

Public  health  (London)  —  By-laws  —  Lodging- 
house — Cleansing  at  stated  times — LiabilUy  of 
"  landlord  " — No  provision  in  by-law  for  notice 
to  landlord — Validity  of  by-law — Pitblie  Health 
(London)  Act  1891  (54  &  55  Vict.  c.  76), «.  94. 

Under  the  provisions  of  sect,  94  of  the  PMie 
Health  (London)  Act  1891,  by  which  sanitarif 
authorities  are  enjoined  to  make  by-laws  for 
(amongst  other  things)  *'  the  cleansing  and  Ume- 

(a)  Baported  by  W.  W.  OsR,  Baq..  Barriatar-At.LA«. 
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washing  at  stated  times  of  the  premises " — that 
is,  "  of  a  house  or  part  of  a  house  which  islet  in 
lodgings  or  occupied  by  members  of  m>ore  than 
one  family" — a  metropolitan  borough  council 
made  by-laws  wherein  **  lodging-house "  was 
defined  as  "  a  house  or  part  of  a  house  which  is 
let  in  lodgings  or  occupied  by  members  of  more 
than  one  family"  One  of  these  by-laws  provided 
that  "  the  landlord  of  a  lodging-house  shall  in 
the  first  week  of  the  month  of  April  in  every 
year  cause  every  part  of  the  premises  to  be 
cleansed"  The  by-law  contained  no  provision 
as  to  the  giving  of  notice  to  the  "  landlord"  who 
toos  defined  as  including  the  person  who  received 
or  was  entitled  to  receive  the  rack  rent  of  the 
lodging-house  or  the  profits  arising  from  the 
letting. 

Held,  that  the  by-law  was  unreasonable  and  bad, 
in  that  it  did  not  provide  for  notice  of  the  state 
of  the  premises  to  be  given  to  the  landlord,  who 
was  thereby  made  responsible,  before  making  him 
liable  for  a  breach  of  the  bylaw. 

Held,  further,  by  Wills,  J.,  that  the  by-law  was 
also  bad  upon  the  ground  that  the  work  was 
required  to  be  done  in  the  first  week  in  April, 
which  frequently  included  ths  Easter  holidays, 
when  there  would  be  a  great  difficulty  in  getting 
sufficient  labour  to  do  work  which  might  require 
several  days. 

Two  oases  stated  by  metropolitan  police  magis- 
trates and  heard  together. 

Stiles  (app.)  v.  Galinski  (resp.). 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  the  Thames  Police-court. 

At  the  Thames  Police-conrt  on  the  23rd  June 
1903  an  information  was  preferred  by  the  appel- 
lant affainst  the  respondent  for  that  the  respon- 
dent, oeing  the  landlord  of  a  lodging-house, 
No.  166,  Stepney-green,  did  not,  in  the  first  week 
of  the  month  of  April  last,  cause  every  part  of 
the  premises  to  be  cleansed,  contrary  to  the  by- 
laws in  such  case  made  and  provided.  This 
information  was  heard  on  the  30th  June,  when 
the  magistrate  dismissed  the  summons,  subject  to 
this  case. 

The  appellant  was  a  sanitary  inspector  and 
inspector  of  lodging-houses  under  the  council  of 
the  borough  of  Stepney. 

The  respondent  was  the  landlord,  within  the 
meaning  of  the  by-laws  hereinafter  referred  to, 
of  the  lodging-house  in  question,  which  was  within 
the  borough  of  Stepney,  and  was  registered  under 
the  b^-laws. 

Evidence  was  given  that  on  the  18th  March 
1903  the  appellant  visited  the  house  and  found 
the  rooms  and  staircases  dirty.  He  again  visited 
the  house  on  the  14th  April,  and  he  found  the 
same  state  of  dirt,  so  that  it  was  clear  that  no 
cleansing  had  been  done  during  the  first  week  of 
April. 

On  the  11th  June  1902  the  council  of  the 
borough  of  Stepney,  under  sect.  94  of  the  Public 
Health  (London)  Act  1891,  made  by-laws  which 
had  been  duly  allowed  by  the  Local  Grovemment 
Board  with  respect  to  houses  let  in  lodgings. 

The  PubUc  Health  (London)  Act  1891  (54  &  55 
Vict.  c.  76)  provides : 

Sect.  94  (1).  Every  sanitary  authority  shall  make 
and  enforoe  anoh  by-laws  as  are  requisite  for  the 
following  matters ;  (that  is  to  say),  (a)  for  fixing  the 


number  of  persons  who  may  ooonpy  a  house  or  part  of 
a  house  whioh  is  let  in  lodgings  or  oooapied  by  members 
of  more  than  one  family,  and  for  the  separation  of  the 
sexes  in  a  house  so  let  or  occupied;  (b)  for  the  regis* 
tration  of  hoases  so  let  or  occupied  ;  (c)  for  the  inspec- 
tion of  such  houses ;  (d)  for  enforcing  drainage  for  such 
honsee,  and  for  promoting  eleanliness  and  ventilation 
in  such  houses ;  («)  for  the  cleansing  and  lime-washing 
at  stated  times  of  the  premises ;  (/)  for  the  taking  of 
precautions  in  case  of  any  infectious  disease.  (2)  This 
section  shall  not  apply  to  common  lodging-houses 
within  the  Common  Lodging-houses  Act  1851,  or  any 
Act  amending  the  same. 

Sect.  114.  All  by* laws  made  by  the  county  council  or 
by  any  sanitary  authority  under  this  Act  shall  be  made 
subject  and  according  to  the  provisions  with  respect  to 
by-laws  contained  in  sections  one  hundred  and  eighty- 
two  to  one  hundred  and  eighty-six  of  the  Public  Health 
Act  1875,  and  set  forth  in  the  first  schedule  to  this  Act ; 
and  those  sections  shall  apply  in  like  manner  as  if  the 
county  council  or  sanitary  authority  were  a  local 
authority.     .     .     . 

Sect.  182  of  the  Public  Health  Act  1875 
(38  &  39  Vict.  c.  55),  provides  : 

All  by-laws  made  by  a  local  authority  under  and 
for  the  purposes  of  this  Act  shall  be  under  their 
common  seal;  and  any  such  by-law  may  be  altered  or 
repealed  by  a  subsequent  by-law  made  pursuant  to  the 
provisions  of  this  Act :  Provided  that  no  by-law  made 
under  this  Act  by  a  local  authority  shall  be  of  any  effect 
if  repugnant  to  the  laws  of  England  or  to  the  pro- 
visions of  this  Act. 

Sect.  184.  By-laws  made  by  a  local  authority  under 
this  Act  shall  not  take  effect  unless  and  until  they 
have  been  submitted  to  and  confirmed  by  the  Local 
Gk)vemment  Board,  which  board  is  hereby  empowered 
to  allow  or  disallow  the  same  as  it  may  think 
proper ;     •     .     . 

The  by-laws  in  question  were  by-laws  "  made 
by  the  council  of  the  metropolitaii  borough  of 
Stepney  with  respect  to  houses  let  in  lodgings  or 
occupied  by  members  of  more  than  one  family, 
in  the  metropolitan  borough  of  Stepney,"  and  they 
purported  to  be  made  under  the  Public  Health 
(London)  Act  1891. 

The  by-laws  provided : 

By-law  1.  Li  these  by-laws,  unless  the  context  other- ■ 
wise  requires,  the  following  words  and  expressions  have 
the  meanings  hereinafter  respectively  assigned  to  them  ; 
that  is  to  say :  *'  Lodging-house  "  means  a  house  or  part 
of  a  house  whioh  is  let  in  lodgings  or  occupied  by 
members  of  more  than  one  family.  "  Landlord,"  in  rela- 
tion to  a  house  or  part  of  a  house  whioh  is  let  in  lodg- 
ings  or  occupied  by  members  of  more  than  one  family, 
means  the  person  (whatever  may  be  the  nature  or  extent 
of  his  interest  in  the  premises,  and  whether  he  resides 
on  the  premises  or  not)  who  receives  or  is  entitled  to 
receive  the  rack  rent  of  a  lodging-house.  "  Keeper,"  in 
relation  to  a  house  or  part  of  a  house  whioh  is  let  in 
lodgings  or  occupied  by  members  of  more  than  one 
family,  means  the  person  (whatever  may  be  the  nature 
or  extent  of  his  interest  in  the  premises)  by  whom  or  on 
whoee  behalf  such  house  or  part  of  a  house  is  let  in 
lodgings,  or  for  occupation  by  members  of  more  than 
one  family,  or  for  the  time  being  receives  or  is  entitled 
to  receive  the  profits  arising  from  such  letting,  whether 
on  his  own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such  house 
or  part  of  a  house  were  let  at  a  rent.  **  Lodger,"  in  rela- 
tion to  a  house  or  part  of  a  house  whioh  is  let  in  lodg- 
ings or  occupied  by  members  of  more  than  one  family, 
means  a  person  to  whom  any  room  or  rooms  in  such 
house  or  part  of  a  house  may  have  been  let  as  a  lodging 
or  for  his  use  and  occupation,  or  who,  not  being  a  member 
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of  the  family  of  sach  person,  may  occnpy  or  nse  any 
sach  room  or  rooms  by  permission  of  the  person  to  whom 
the  same  may  be  let. 

By-law  10.  Every  lodger  in  a  lodg^ing-honse  shall 
oanse  all  solid  or  liquid  filth  or  refuse  to  be  removed  onoe 
at  least  in  every  day  from  every  room  whioh  has  been 
let  to  him,  and  shall  onoe  at  least  in  every  day  cause 
every  vessel,  utensil,  or  other  reoeptaole  for  suoh  filth 
or  refuse,  to  be  thoroughly  cleansed. 

By-law  11.  In  every  case  where  a  lodger  in  a  lodging- 
house  is  entitled  to  the  exclusive  use  of  any  stairoase, 
landing,  or  passage  in  such  house,  such  lodger  shall 
cause  every  part  of  such  stairoase,  landing,  or  passage 
to  be  thoroughly  cleansed  from  time  to  time  as  often  as 
may  be  requisite. 

By-law  14  [the  one  now  in  question].  The  landlord  of 
a  lodging-house  shall,  in  the  first  week  in  the  month  of 
April  in  every  year,  and  at  suoh  other  times  as  the  con- 
dition thereof  may  render  it  necessary,  cause  every  part 
of  the  premises  to  be  cleansed.  He  shall  at  the  same 
time,  except  in  such  cases  as  are  hereinafter  speci- 
fied, cause  every  area,  the  interior  surface  of  every  ceil- 
ing and  wall  of  every  water-closet  belonging  to  the 
premises,  and  the  interior  surface  of  every  ceiling  and 
wall  of  every  room,  staircase,  and  passage  in  the  house 
to  be  thoroughly  lime-washed.  Provided  that  the  fore- 
going requirement  with  respect  to  the  lime- washing  of 
the  internal  surface  of  the  walls  of  rooms,  stsiroases, 
and  passages  shall  not  apply  in  any  case  where  the 
internal  surface  of  any  such  wall  is  painted,  or  where 
the  material  of  or  with  which  such  surface  is  con- 
structed or  covered  is  such  as  to  render  the  lime- 
washing  thereof  unsuitable  or  inexpedient,  and  where 
such  surface  is  thoroughly  cleansed  and  the  paint  or 
other  covering  is  renewed,  if  the  renewal  thereof  be 
necessary  for  the  purpose  of  keeping  the  premises  in  a 
cleanly  and  wholesome  condition. 

By-law  19.  Every  person  who  shall  oifend  against  any 
of  the  foregoing  by-laws  shall  be  liable  for  every  such 
offence  to  a  penalty  of  five  pounds,  and  in  the  case  of  a 
oontinuing  offence  to  a  further  penalty  of  forty  shillings 
for  each  day  after  written  notice  of  the  offenoe  from  the 
council, 

with  the  proviso  that  a  less  penalty  may  be 
imposed. 

The  above  by-laws  applied  equally  whether  the 
lodging-houses  were  registered  or  not. 

The  magistrate  was  of  opinion  that  so  much  of 
the  first  clause  of  by-law  14  as  required  the  annual 
cleansing  by  the  landlord  was  invalid  on  the 
following  grounds  :  (a)  Being  ultra  vires ;  (5)  being 
repugnant  to  the  laws  of  England;  (c)  being 
repugnant  to  the  provisions  of  the  Public  Health 
(London)  Act  1891 ;  (d)  being  unreasonable.  He 
therefore  dismissed  the  summons. 

He  considered  :  (a)  That  sect.  94  (d)  and  (e)  of 
the  Public  Health  (London )  Act  1891  did  not 
empower  the  borough  council  to  cast  an  obligation 
upon  a  "  landlord  "  which  did  not  already  exist 
at  common  law  or  by  statute,  but  merely  entitled 
them  to  regulate  the  duties  of  persons  already 
responsible  oy  requiring — for  example,  periodical 
peiiormances ;  (b)  that  the  by-law  is  repugnant  to 
the  laws  of  England,  because  in  the  absence  of 
express  covenants  there  is  no  obligation  upon  a 
reversioner  even  to  repair,  much  less  to  cleanse, 
any  premises  which  have  been  let  to  a  tenant  for 
any  term,  at  any  rate  unless  the  state  of  the 
premises,  in  consequence  of  dirt  or  non- repair,  is 
a  nuisance  of  which  he  has  notice,  and  it  was  in 
his  power  to  abate  the  nuisance  by  putting  an 
end  to  the  tenancy.  None  of  these  conditions  are 
appended  to  the  by-law ;  (c)  that  under  the  Public 
Health  (London)  Act  1891,  and  the  Public  Health 


Act  1875,  the  following  state  of  things  must  exist 
before  any  obligation  additional  to  the  common 
law  can  be  oast  upon  the  owner  (the  equivalent  to 
the  "  landlord  "  under  the  by-laws) :  (1)  A  nuis- 
ance injurious  to  kealth,  and  (2)  inabilitj  to  find 
the  person  by  whose  act,  default,  or  sufferance 
the  nuisance  exists,  or  structural  defect  the 
cause  of  the  nuisance  ;  (d)  that  even  if  the  by-law 
would  be  otherwise  good  in  making  the  landlord 
responsible,  it  is  unreasonable,  b^niuse  it  does 
not  cast  a  primary,  or  at  least  a  ooncuiTent> 
liability  upon  the  lodger  to  cleanse  his  rooms,  and 
abo  relieves  the  keeper,  who  has  more  immediate 
control  of  the  premises  than  the  landlord,  from 
all  liability  in  the  matter,  either  ooncnrrent  or 
prior,  so  far  as  the  rooms  and  exclusive  staircases, 
&c.,  are  concerned. 

The  question  for  the  opinion  of  the  court  was 
whether  the  determination  of  the  magistrate  was 
right  in  law,  and  if  not  what  should  be  done  in 
the  premises. 

George  Elliott  for  the  appellant. — The  first 
point  is  whether  the  magistrate  was  right  when 
he  said  that  he  consider^  that  sect.  94  en  the  Act 
of  1891  did  not  empower  the  borough  council  to 
cast  an  obligation  on  a  "  landlord  "  whioh  did  not 
already  exist  at  common  law  or  by  statute.  It  is 
submitted  that  on  that  point  the  magistrate  is 
inaccurate  in  supposing  that  this  by-law  imposed 
upon  the  "  landlord '  any  obligation  which  is 
inconsistent  with  the  statute ;  and  his  suggestion 
that  it  imposes  a  greater  obligation  than  is 
imposed  at  common  k,w  is  not  well  founded.  The 
Act  of  1891  itself  imposed  obligations  whioh  did 
not  exist  at  common  law — for  instance,  the 
requisite  that  a  house  shall  be  habitable  or 
sanitary.  Sect.  4  (1)  of  the  Act  has  the  provision 
that  the  sanitary  authority  may  serve  notice  of  a 
nuisance  on  the  person  by  whose  act  or  default 
the  nuisance  arose,  or,  if  such  person  cannot  be 
found,  "  on  the  occupier  or  owner  of  the  premises. 
Those  words  "  occupier  or  ovmer  "  are  very  wide, 
and  the  word  "owner"  there  would  be  wide 
enough  to  include  the  "  landlord  "  in  this  case — 
namely,  the  respondent.  So  that  this  by-law  is 
merely  carrying  into  effect  what  the  Act  provides 
for  where  a  nuisance  exists — ^namely,  the  throwing 
the  onus  of  cleaning  a  lodging-house  on  the  person 
who  can  easily  be  found.  [Lord  Alvebstoss, 
G.J. — The  real  point  here  is  that  in  sect.  4  (I)  the 
statute  implies  that  in  the  absence  of  the  occu- 
pier you  may  go  against  the  owner.  This  by-law 
seems  to  give  the  right  to  go  against  the  landlord 
as  being  under  a  primary  liability.  Does  the 
statute    contemplate  a   primary    liability  being 

S laced  on  the  owner  ?]  This  London  Act  of  1^ 
oes  not,  but  every  landlord  could  ma^e  an 
express  covenant  in  a  case  of  this  kind  as  a  condi- 
tion of  his  letting,  that  the  letting  should  be  for- 
feited if  the  tenant  did  not  do  the  requisite  things. 
The  contention  of  the  magistrate  that  this  by- 
law imposes  obligations  more  than  are  imposed 
at  common  law,  is  clearly  answered  by  the  fact 
that  the  Act  does  the  same  in  sect  94,  where  the 
sanitary  authority  aro  required  to  make  by-laws 
to  do  certain  things,  as,  for  instance,  in  (a)  and 
(d),  and  in  the  latter  sub- section  there  is  an 
obligation  as  to  drainage  which  is  vriderthan  that 
at  common  law.  The  Legislature  would  know 
that  in  the  condition  of  tnings  existing  in  the 
East-end  of  London,  the  person  who  in  the 
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of  these  honseB  would  be  more  easily  got  at  would 
be  the  landlord,  as  the  tenant  might  be  a  very 
transitory  person.  [Lord  Alvebstone,  O.J. — If 
the  landlord  can  say  that  this  by-law  makes 
every  landlord  liable,  whatever  the  circumstances 
are,  it  is  a  question  whether  that  does  not  go  too 
far.]  The  by-law  says  that  the  landlord  shall 
"cause"  every  part  of  the  premises  to  be 
cleansed — that  is,  shall  cause  it  to  be  done  either 
by  himself  or  through  his  lodger  or  keeper,  if 
there  is  one.  That  is  a  perfectly  reasonable  pro- 
Ti^ion.  Then,  as  to  the  limit  as  to  this  being  done 
in  the  first  week  in  April,  there  is  no  diflBculty  in 
the  work  being  done  in  the  first  seven  days  of 
April,  and  it  is  a  perfectly  reasonable  provision. 
The  section  (sub-sect,  (e)  says  that  the  cleansing 
is  to  be  "  at  stated  times,"  and  therefore  it  would 
not  satisfy  the  section  to  say  that  the  work  should 
be  done  "  by  "  a  stated  time.  The  balance  of 
convenience  is  to  have  the  work  done  at  the  par- 
ticular stated  time  that  is  specified  in  the  by-law. 
The  by-law  is  not  invalid  upon  any  of  thn  grounds 
set  out  by  the  magistrate,  but  is  a  valid  by-law, 
going  no  further  than  carrying  out  the  objects  of 
the  section. 

R  Cunningham  Olen  (Clavell  Salter  with  him) 
for  the  respondent. — The  magistrate  was  right 
The  question  really  is  whether  the  council  have 
in  this  by-law  been  carrying  out  the  Act  or  going 
beyond  it.  It  is  submitted  that  they  have  been 
going  beyond  the  Act  and  have  been  attempting 
to  legislate  It  is  necessary  to  look  at  the 
definition  of  "  lodging-house,"  and  by  that  defini- 
tion it  includes  any  house  or  part  of  a  house  which 
is  let  in  lodgings  or  occupied  by  more  than  one 
family.  It  is  not  confined  to  houses  which  are 
registered,  but  it  includes  housee  of  any  rent 
which  happen  to  be  let  in  lodgings  or  to  be  occu- 
pied by  more  than  one  family ;  and  it  applies  to 
part  of  a  house.  There  is  no  saving  clause  or 
reservation  whatever  in  these  by-laws  as  to  existing 
leases  or  in  any  other  way.  This  by-law  imposes 
as  to  existing  leases  these  penal  obligations  on 
landlords  of  all  premises  which  are  out  of  their 
control  and  in  respect  of  which  they  would  be 
trespassers  if  they  interfered.  It  applies  to  all 
lodging-houses  whether  there  is  a  keeper  or 
not,  £Cnd  there  is  no  reservation  in  it  confining 
it  to  those  houses  where  there  is  a  keeper.  In 
Nokes  V.  Islington  Borough  Council  (ante,  p.  390 ; 
90  L.  T.  Rep.  22 ;  (1904)  1  K.  B.  610)  it  was  held 
that  a  by-law  which  required  the  landlord  to  do 
work  without  first  having  been  given  notice  of 
the  necessity  of  doing  it  was  a  bad  by-law.  The 
by-law  is  unjust  and  unreasonable,  and  coires 
within  what  was  said  by  Hawkins,  J.  in  Wallen 
V.  Lister  (70  L.  T.  Rep.  348;  (I894j  1  Q.  B. 
312)  that  it  enabled  proceedings  to  be  taken 
against  a  person  who  had  ceased  to  have  any 
interest  in  the  property.  A  by-law  which  imposes 
on  a  person  the  obligation  of  doing  that  which 
he  cannot  do  is  bad  (Ibid.),  and  it  is  invalid  as 
being  unreasonable :  (Kruse  v.  Johnson,  78  L.  T. 
Rep.  647;  (1898)  2  Q.  B.  91).  [Wills,  J.— 
There  may  be  some  force  in  that  observation  with 
regard  to  tenancies  existing  at  the  time  the  by- 
laws were  parsed,  but  very  little  with  regard  to 
tenancies  created  after.  Lord  Alverstone, 
O.J. — There  is  nothing  unusual  or  unreasonable 
in  the  landlord  reserving  the  right  to  go  in  to 
inspect  the  premises,  and  saying  to  the  tenant, 
"  Ton  must  clean  the  premises  and  I  am  to  have 
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the  right  to  go  in  and  see  that  you  have  done  it.] 
It  is  unreasonable  to  place  the  primary  liability 
on  the  landlord ;  it  has  never  yet  been  done  by 
statute.  Statutory  provisions  place  the  primary  lia- 
bility on  the  occupier,  and  in  no  case  on  the  owner 
in  the  first  instance.  They  only  place  a  secondary 
obligation  on  the  owner  in  default  of  other 
persons  failing  to  peHorm  their  duty  :  (sect.  4  of 
the  Public  Health  (London)  Act  1891).  Under 
that  section  the  primary  liability  is  placed,  first, 
on  the  person  whose  act  or  default  causes  the 
nuisance  then  on  the  occupier,  and  lastly  on  the 
owner.  Here  it  was  the  act  or  default  of  the 
lodger  that  was  in  question.  Again,  the  by-law 
is  not  confined  to  a  cleaning  of  the  premises  in 
the  first  week  in  April,  but  such  cleaning  is  to  be 
done  at  such  other  times  as  may  be  necessary. 
That  is  most  unreasonable,  and  contrary  to  the 
enactment.  To  provide  that  if  lodging-houses 
are  not  cleansed  at  any  time  of  the  year  the 
landlord  is  liable  to  a  penalty  is  really  legislating^ 
and  the  council  cannot  legislate  by  by-laws.  The 
provision  of  the  statute  that  the  cleansing  is  to 
be  done  "  at  stated  times  "  is  not  complied  with 
by  a  by-law  which  fixes  one  particular  week,  and 
it  would  be  an  unreasonable  interpretation  to 
place  upon  the  statute  to  hold  that  a  by-law  is 
good  which  requires  the  cleaning  to  be  done  in 
one  week  and  that  week  generally  occurring  in  the 
Easter  holidays. 

Elliott,  in  reply,  referred  to  the  provision  in 
sect.  116  of  the  Act  of  1891  to  the  effect  that  the 
occupier  of  premises  cannot  prevent  the  owner 
from  obeying  or  carrying  into  effect  any  provision 
of  the  Act,  and  to  the  cases  of  Parker  v.  I7^ge 
(55  L  T.  Rep.  300;  17  Q.  B.  Div.  584,  per  Pol- 
lock, B.)  and  Lancaster  v.  Barnes  District  Council 
(78  L.  T.  Rep.  355 ;  (1898)  1  Q.  B.  855)  as  showing 
that  an  owner  upon  whom  a  notice  to  abate  a 
nuisance  has  been  served  may  be  liable,  although 
he  has  not  the  immediate  possession  of  the 
premises. 

Nokes  and   Nokes  (apps.)  v.  Mayor,  &c.,  of 

IsLiNOTON  (resps.). 

Case  stated  hj  the  metropolitan  police  magis- 
trate sitting  at  O^erkenwell  Polioe- court. 

A  complaint  was  preferred  by  the  sanitary 
inspector,  acting  on  behalf  of  the  mayor,  alder- 
men, and  councillors  of  the  metr  >politan  borough 
of  Islington,  against  Walter  Nokes  and  George 
Nokes  (the  appellants)  for  that  they  being  the 
landlords  as  defined  by  the  by-laws  of  the  mayor, 
aldermen,  and  councillors,  made  under  the  Public 
Health  (London)  Act  1891,  with  respect  to  houses 
let  in  lodgings  or  occupied  by  members  of  more 
than  one  family,  of  a  lodging-house,  as  defined 
by  the  by-laws,  at  9,  St.  Clement- street.  Barns- 
bury,  within  the  borough,  did  not  in  the  first 
weeK  of  the  month  of  April  1903  cause  every  part 
of  the  premises  to  be  cleansed,  contrary  to  the 
by-laws. 

After  hearing  the  parties  and  the  evidence 
adduced  by  them  on  the  17th  and  24th  June 
1903  the  magistrate  thereupon  convicted  the 
appellants,  and  fined  them  in  the  sum  of  lOs., 
and  ordered  them  to  pay  a  further  sum  of  2L  2s, 
for  costs. 

At  the  hearing  of  the  complaint  the  following 
facts  were  admitted  or  proved : 

The  appellants  were  auctioneers  and  house 
agents,  and  were  the  landlords  within  the  mean- 
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ing  of  the  by-laws  of  the  premises  refen'ed  t^  in 
the  complaint,  and  did  not  in  the  first  week  of 
the  month  of  April  in  the  year  1903  cause  every 
part  of  the  premises  to  be  cleansed,  as  required 
by  the  by-laws. 

The  house  in  question  contained  ten  rooms,  and 
was  not  cleansed  in  the  first  week  of  April 
according  to  the  by-law.  Some  of  the  rooms 
were  whitewashed  and  papered  in  Dec.  1902,  and 
the  rest  of  the  cleansing  was  not  carried  out  till 
May  1903. 

It  would  take  two  men  from  a  week  to  a  fort- 
night to  cleanse  such  a  house  in  accordance  with 
the  by-law. 

The  builder  who  was  employed  by  the  appellants 
had  orders  to  cleanse  nfteen  other  registered 
lodging-houses  at  the  same  time  as  these  pre- 
mises, and  five  other  houses  belonging  to  the 
appellants,  and  stated  that  he  was  of  opinion 
that  he  could  not  have  carried  out  the  cleansinG^ 
of  all  these  houses  during  the  first  week  of  April. 
He  did  not,  however,  receive  his  orders  to  cleanse 
these  premises  until  some  time  in  April,  and  did 
not  commence  until  the  beginning  of  May. 

Other  evidence  was  given  to  the  effect  that  with 
one  or  two  weeks  notice  an  almost  unlimited 
supply  of  such  labour  as  was  necessary  for  com- 
plying with  the  by-law  could  be  obtained  during 
the  first  week  of  April. 

Upon  the  evidence  before  him  the  magistrate 
came  to  the  conclusion  that  if  it  was  necessary 
that  the  cleansing  should  be  carried  out  in  any  one 
week,  the  first  week  in  April  was  the  most  suit- 
able, having  regard  to  the  condition  of  the  labour 
market  and  all  other  matters.  There  were  about 
530  registered  houses  let  in  lodgings  in  the 
borough  of  Islington  and  coming  under  this 
by-law.  The  appellants  owned  a  considerable 
number  of  such  houses.  There  were  in  the  whole 
of  London  16,000  such  houses. 

There  were  11,446  men  in  the  borough  of 
Islington  engaged  in  the  house-building  trade,  of 
whom  3936  were  painters,  and  3452  labourers, 
which  formed  a  largar  proportion  to  the  whole 
population  than  the  same  class  formed  in  the 
neighbouring  boroughs. 

The  cleansing  required  by  the  by-law  in  these 
houses  could  to  a  very  large  extent  be  carried  out 
by  unskilled  labour. 

It  was  contended  on  behalf  of  the  appellants 
that  the  by-law  was  unreasonable  and  ultra  vires, 
and  therefore  invalid,  in  that  it  was  practically 
impossible  that  all  such  houses  could  he  cleansed 
in  the  space  of  one  week. 

The  magistrate  was  of  opinion  that  although 
there  might  be  some  difficulty  in  complying  with 
the  by-law,  yet  as  there  was  no  impossibility  in 
so  doing,  the  by-law  was  not  so  unreasonable  as 
to  be  invalid  in  law,  and  he  so  determined 
accordingly,  and  fined  the  appellants  as  aforesaid. 

The  question  for  the  opimon  of  the  court  was 
whether  the  determination  of  the  magistrate  was 
right ;  and  if  the  court  should  be  of  opinion  that 
his  determination  was  right  the  conviction  was 
to  stand ;  but  if  the  court  should  be  of  the  con- 
trary opinion,  then  the  conviction  was  to  be  set 
aside. 

The  by-laws  in  question  were  "By-laws  made 
by  the  vestry  of  the  parish  of  St.  Mary,  Islington, 
in  the  county  of  London,  being  the  sanitary  autho- 
rity for  the  said  parish,  with  respect  to  houses  let 
in  lodgings  or  occupied  by  members  of  more  than 


one  family,"  and  they  purported  to  be  made 
under  the  Public  Health  (London)  Act  1891. 
The  by-laws  provided : 

By-law  1.  In  theae  by-laws,  nnless  the  context  otfaer- 
wise  requires,  the  folio mngr  words  and  expresnons  have 
the  meanings  hereinafter  respectively  aseigned  to  them — 
that  is  to  nay  :  **  Sanitary  authority  "  means  the  vestry 
of  the  parish  of  St  Mary,  lelingfton.  **  Lodgingr-hooae  '* 
means  a  house  or  part  of  a  house  in  the  parish  of  Si. 
Mary,  Islington,  whioh  is  let  in  lodgings  or  oooapied  by 
memhers  of  more  than  one  family.  "  Landlord,"  in 
relation  to  a  house  or  part  of  a  house  which  is  lei  in 
lodgings  or  occupied  by  members  of  more  than  one  family, 
means  the  person  (whatever  may  be  the  nature  or  extent 
of  his  interest  in  the  premises)  by  whom  or  on  wlioee 
behalf  such  house  or  part  of  a  house  is  let  in  lodgings, 
or  for  occupation  by  members  of  more  than  one  family, 
or  who  for  the  time  being  receives  or  is  entitled  to 
receive  the  profits  arising  from  such  letting,  whether  on 
his  own  account,  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  rec«»iv«  tbfl  same  if  snob  Krm^e 
or  part  of  a  house  wtra  iez  tbt  a  rent.  **  Lodger,"  m 
relation  to  a  house  or  part  of  a  house  whioh  is  let  in 
lodgings  or  occupied  by  members  of  more  than  one 
family,  means  a  person  to  whom  any  room  or  rooms  in 
such  house  or  part  of  a  house  may  have  been  let  sbs  a 
lodging  or  for  his  use  and  occnpation. 

By-law  14.  In  every  case  where  a  lodger  in  a  lodging- 
house  is  entitled  to  the  exclusive  use  of  any  stair osss, 
landing,  or  passage  in  such  house,  such  lodger  sludl 
cause  every  part  of  such  staircase,  landing,  or  passage 
to  be  thoroughly  cleansed  from  time  to  time  as  often  as 
may  be  requisite. 

By-law  16.  The  landlord  of  a  lodging-house  sliall 
cause  every  common  passage  or  staircase  in  suoh  hotiae 
to  be  throughly  cleansed  from  time  to  time  as  often  as 
may  be  requisite. 

By-law  17  [the  by-law  now  in  qustion].  The  landlord 
of  a  lodging-house  shall,  in  the  first  week  of  the  month  of 
April  in  every  year,  osuse  every  part  of  the  premises  to 
be  cleansed.  He  shall,  at  the  same  time,  except  in  snoh 
cases  as  are  hereinafter  specified,  cause  every  area,  the 
interior  surface  of  every  ceiling  and  wall  of  every  water- 
closet  belonging  to  the  premises,  and  the  interior  surf  aoe 
of  every  ceiling  and  wall  of  every  room,  stalroase,  and 
passage  in  the  house  to  be  thoroughly  lime-washed. 
Provided  that  the  foregoing  requirement  with  respect  to 
the  lime- washing  of  the  internal  surface  of  the  walls  of 
rooms,  staircases,  and  passages  shall  not  apply  in  any 
case  where  the  internal  surface  of  any  such  wall  is 
painted,  or  where  the  material  of  or  with  which  sncb 
surface  is  constructed  or  covered  is  suoh  as  to  render 
the  lime-whiting  thereof  unsuitable  or  inexpedient,  and 
where  such  surface  is  thoroughly  cleansed  and  the  paint 
or  other  covering  is  renewed,  if  tiie  renewal  thereof  he 
necessary  for  the  purpose  of  keeping  the  premises  in  a 
cleanly  and  wholesome  condition. 

By-law  21.  Every  person  who  shall  ofFend  against  any 
of  the  foregoing  by-laws  shall  be  liable  for  every  soch 
ofFence  to  a  penalty  of  five  pounds,  and  in  the  case  of 
a  continuing  ofFenoe  to  a  further  penalty  of  forty 
shillings  for  each  day  after  written  notice  of  the  offenoe 
from  the  sanitary  authority. 

Clarke-WiUiama  for  the  appellants.  —  The 
magistrate  was  wrong  in  holding  chat  the  by-law 
was  not  unreasonable.  The  by-law  is  bad.  It  is 
repugnant  to  the  Act  of  1891  itself,  and  goes 
beyond  that  Act.  In  both  the  Public  Health  Act 
of  1875  and  in  this  Act  of  1891,  it  is  provided 
that  the  person  offending  against  the  by-law  mast 
have  notice.  Here  there  is  no  provision  in  the  by-law 
that  the  landlord  who  is  to  be  made  liable  under  it 
should  have  notice.  The  by-law  is  bad  upon  that 
ground.  Moreover,  there  is  no  finding  that  there 
I  was  any  ofEence  committed  against  t£e  Act ;  the 
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only  offence  alleged  is  against  the  by-law.  There 
is  another  objection  to  the  by-law.  It  provides 
for  the  doing  of  this  work  in  the  first  week  in 
April.  That  week  generally  occurs  in  the  Easter 
h<Midays,  when  it  would  be  difficult  to  get  persons 
to  clean  these  places.  It  is  unreasonable  to 
require  that  all  the  work  should  be  done  in  one 
week,  and  that,  too,  Easter  week.  Upon  every 
possible  ground  the  by-law  is  unreasonable  and 

CotMrthx>pe-Munroe  for  the  respondents. — [Lord 
Alverstone,  C.J. — The  (question  is  whether  this 
by-law  can  be  good,  having  regard  to  the  fact 
that  it  does  not  provide  for  notice  to  be  given.] 
No  notice  in  such  a  case  is  necessary.  The 
**  landlord  **  in  this  case  is,  as  we  see  by  the  defini- 
tion of  the  terms,  the  same  as  "  ke«)per "  in  the 
previous  case.  The  appellants  here  are  really 
the  ''keepers"  of  this  lodging-house;  and  the 
by-law  cannot  be  bad  merely  upon  the  ground 
that  it  does  not  provide  for  the  giving  oi  a  notice. 
Then,  with  regard  to  the  time  within  which  this 
work  has  to  he  done,  the  Act  itself,  in  sect.  94, 
says  that  the  cleansing  is  to  be  done  *'  at  stated 
times."  The  by-law  in  providing  that  it  is  to  be 
done  during  the  first  week  of  April,  conforms  to 
the  Act  in  that  respect.  [Lord  Alvbrstonh,  C  J. 
— We  all  think  that  there  may  be  a  stated  time 
for  carrying  out  the  work ;  the  only  point  is  as  to 
whether  the  particular  time  chosen — ^namely,  the 
first  week  in  April — is  reasonable.]  As  to  that, 
it  must  be  supposed  that  the  public  authorities 
will  carry  out  their  by-law  in  a  reasonable  way, 
and  will  do  what  is  reasonable.  This  provision  in 
sect.  94  of  the  Act  of  1891  is  not  new.  There  was 
exactly  the  same  provision  in  sect.  35  (5)  of  the 
Sanitary  Act  1866  (29  &  30  Vict.  c.  90),  which 
sub- section  empowered  the  public  authority  to 
make  regulations  "for  the  cleansing  and  lime- 
washing  at  stated  times  of  such  premises  " — that 
is,  of  lodging-houses.  Pursuant  to  that  provision 
by-laws  have  been  made  which  have  not  been  held 
to  be  unreasonable.  The  case  of  Nohes  v.  Islington 
Borough  Council  (90  L.  T.  Bep.  22),  which  has 
been  referred  to,  does  not  really  touch  this  case  at 
aU. 

Clarke-  Williama  in  reply. 

Lord  Altebstone,  C.J. —  Nobody  can  have 
listened  to  this  argument  without  being  struck 
with  the  extreme  importance  of  the  point  that  has 
been  raised,  and  I  am  very  glad  (although  we 
have  had  two  cases)  that  we  have  had  the  advan- 
tage of  having  had  it  thoroughly  argued  by  two 
counsel  on  each  side.  In  consequence  of  some 
observations  that  have  been  made,  holding,  as  I 
do  hold,  that  the  by-laws  in  both  these  cases 
must  be  held  to  be  unreasonable,  I  desire  expressly 
to  point  out  that  we  are  not  interfering  with  the 
discretion  of  the  local  authorities  to  the  extent 
to  which  it  has  been  suggested  by  counsel  who 
supported  the  by-laws.  In  the  first  place,  I  recog- 
nise that  on  practical  questions,  where  a  power  is 
given  to  a  public  authority  to  make  by-laws 
within  the  ambitus  of  the  power  that  is  given  to 
tbem,  as,  for  instance,  in  tiiis  case,  for  cleansing 
and  lime- washing  at  stated  times  of  the  premises, 
their  discretion  ought  not  to  be  lightly  inter- 
fered with,  especially  where  by-laws  have  been 
sanctioned  by  a  public  department  and  particular 
dnties  and  times  and  periods  have  been  enforced. 
It  is  only  where  we  see  that  some  legal  principle 


is  interfered  with  that  we  ought  to  hold  that  by- 
laws are  unreasonable,  and,  therefore,  I  am  not 
quite  sure  that  we  are  all  agreed  as  to  all  the 
grounds  upon  which  we  think  that  these  by-laws 
are  unreasonable.  I  also  agree,  as  Lord  BnsselU 
C.J.  pointed  out  in  Kruse  v.  Johnson  {ubi  swp,), 
that  by-laws,  such  as  these  made  by  public 
authorities,  are  not  to  be  set  aside  except  upon 
strong  grounds;  and  it  is  not  to  be  assumed 
against  them  that  they  would  be  construed  or 
administered  unreasonably.  On  the  other  nand» 
as  we  pointed  ouc  in  the  case  of  Nohes  v.  Islington 
Borough  Council  (uhi  8wp,\  if  they  necessarily 
involved  that  which  is  unreasonable,  it  is  our 
duty  to  set  them  aside.  There  can,  in  my 
opinion,  be  no  difficulty  in  properly  framing  by- 
laws which  can  really  get  rid  ot  all  the  objections 
which  have  been  taken  in  these  cases,  and  I  think, 
although  possibly  it  may  be  a  difficult  task  to  per- 
form, the  matter  has  not  been  quite  sufficiently 
considered  by  the  framers  of  these  by-laws. 
They  may  have  followed,  as  has  been  suggested, 
some  model  by-laws,  and  those  mod^l  by-laws 
may  not  have  sufficiently  considered  the  pointa 
which  have  been  developed  in  this  case.  The 
benefit  of  the  arguments  in  such  a  case  as  this 
is  that  it  does  point  to  objections  that  may  be 
raised,  and  so  enables  local  authorities  to  meet 
them  in  their  future  by-laws.  Taking  the 
Stepney  case  first,  the  objection  that  I  take  to  this 
by-law  14  and  the  ground  upon  which  I  think 
it  is  unreasonable  is  that  it  includes,  or  may 
include,  a  class  of  people  who  are  not  legally 
repponsible,  and  not  morally  responsible,  without 
properly  safeguarding  them  before  they  can  be 
made  liable  for  a  criminal  offence.  The  words 
are :  '*  The  landlord  of  a  lodging-house  shall  in 
the  first  week  of  the  month  of  April  in  eveiy 
year  cause  every  part  of  the  premises  to  hie 
cleansed " ;  and  by-law  19  imposes  a  penalty  of 
hi,  upon  every  pei*son  who  shall  ofEend  against 
any  of  the  by-laws  for  every  such  offence.  Now, 
the  word  "  cause  "  is  the  word  that  gives  rise  to 
the  difficulty.  If  "  cause  '*  could  be  construed  to 
mean  **  take  reasonable  steps "  —  such  as  by 
making  a  contract  with  his  tenants,  or  something 
of  that  kind — ^the  same  difficulty  would  not  have 
arisen ;  but  I  think  very  properly  in  the  iuterest 
of  sanitation  and  of  the  good  working  of  Acts  of 
Parliament  of  this  kind,  '*  cause  "  does  not  mean 
merely  "  take  steps/'  but  does  mean  '*  shall  see 
that  the  thing  is  done."  Therefore  we  have  the 
by-law  providing  that  the  person  upon  whom 
under  the  by-law  the  duty  is  cast,  was  to  see  that 
the  thing  is  done.  Now  I  turn  to  "  landlord," 
and  I  find  that  "  landlord  "  in  these  by-laws 
includfs  [His  Lordship  read  the  definition  of 
"  landlord  "].  I  do  not  for  the  moment  read  the 
definition  of  "  keeper "  from  these  by-la ws» 
because  I  quite  agree  that  there  would  be  less 
objection  to  the  by-law  if  it  were  confined  to  a 
person  who  really  had  what  I  may  call  the 
personal  management  of  the  house.  I  think  this 
view  again  is  confirmed  by  analogy  by  the  same 
kind  of  argument  that  I  pointed  out  with  refer- 
ence to  the  by-law  in  Nohes  v.  Islington  Borough 
Council  {ubi  sup.),  where  the  question  was  as  to 
the  supply  of  water-closet  accommodation.  The 
Act,  by  sect.  4,  sub.  sect.  3  (a)  and  (6)  makes  pro- 
vision that  where  the  nuisance  arises  from  any 
want  or  defect  of  a  structural  character,  or  where 
the  premises  are  unoccupied,  then  the  notice  shall 
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be  served  apon  the  owner,  and  where  the  person 
causing  the  nuisance  cannot  be  found,  and  it  is 
clear  that  the  nuisance  does  not  arise  from  the 
act  or  sufferance  of  the  occupier  or  owner  of  the 
premises,  the  sanitary  authority  may  themselves 
abate  the  nuisauce,  and  may  themselves  do  the 
necessary  work.  Only  by  way  of  analogy,  I  point 
out  that  the  Act  seems  at  places  to  draw  a  dis- 
tinction between  the  occupier  who  would  be 
responsible,  or  who  ought  to  look  after  these 
matters,  and  the  owner.  It  seems  to  me  that  the 
objection  to  this  by-law — which  is  not  any  objec- 
tion to  the  local  authority  making  a  proper  by-law 
dealing  with  the  matter — is  that  a  person,  who 
may  have  taken  an  agreement  from  a  responsible 
agent  and  who  is  going  to  let  the  house  in 
lodgings,  would  be  held  to  be  liable  on  the  ground 
that  he  was  entitled  to  receive  the  rack  rent,  and 
he  had  not  caused  the  cleansing  to  be  done.  I 
ought  to  say  that  I  attach  no  impcn-tance  to 
the  objections  taken  by  some  of  the  counsel  in 
this  argument — namely,  the  suggestion  that  the 
landlord  would  not  have  a  right  of  entry  on  the 
premises.  I  think  it  perfectly  obvious  that  under 
an  ordinary  agreement  rights  of  entry  would  be 
reserved,  or  ought  to  be  reserved,  in  order  to 
justify  a  landlord  in  interfering  and  enable  him 
to  bee  that  the  law  is  obeyed.  I  wish  further  to 
say  this  :  I  see  no  objection  to  a  by-law  which 
puts  the  responsibility  upon  the  landlord,  even 
though  he  may  be  the  person  who  is  merely 
entitled  to  I'eceive  the  rent.  But,  in  my  opinion, 
any  such  by-law  ought  to  be  made  with 
reference  to  such  a  person's  position,  and 
ought  in  fact  to  provide  that  in  the  case  in 
which  there  is  some  person  who  is  liable  or 
may  be  liable  to  the  landlord  to  fulfil  the 
obligation  of  the  statute,  the  landlord  himself 
should  not  be  subjected  to  a  criminal  charge 
without  notice  being  given  to  him.  Therefore,  I 
come  to  the  conclusion  that  the  by-law  in  both 
these  cases  is  bad,  because  it  does  not  provide 
for  the  person,  who  is  goin^  to  be  made  subject 
to  the  cnarge,  receiving  notice  in  cases  in  which, 
under  many  circumstances,  he  may  not,  so  to 
speak,  have  what  I  may  call  the  ordinary  means 
of  knowing  whether  or  not  the  law  has  been 
fulfilled.  With  regard  to  the  second  case,  counsel 
for  the  respondents — the  borough  of  Islington — 
raised  a  point,  which,  if  he  could  have  made  it 
good,  would  have  differentiated  his  case  from  the 
decision  which  I  am  now  giving.  He  said  that 
under  the  by-law  in  the  pariSi  of  St.  Mary, 
Islington,  the  definition  of  "  landlord  "  is  narrower 
and  corresponds  with  the  definition  of  "  keeper  " 
in  the  Stepney  case,  and  to  a  certain  extent  I 
agree  with  him ;  but  I  still  think,  even  if  we  take 
the  definition  of  "  landlord "  in  the  Islington 
case,  it  is  not  sufficiently  precise  to  exclude  the 
case  to  which  I  have  already  referred.  It  seems 
to  me  that  it  does  still  render  it  possible  that  the 
by-law  might  be  construed  without  putting  an 
unreasonable  construction  upon  it  to  include  the 
person  who  ^ets  the  profit — that  is  to  say,  receives 
the  ultimate  money — though  he  may  not  be  in 
fact  in  touch  with  the  lodging-house  in  the  same 
way  as  the  ordinary  keeper  is.  I  certainly  think 
that  it  is  not  possible  to  hold,  as  counsel  for  the 
Islington  council  contended  in  the  second  case, 
that  there  is  no  liability  until  the  house  is  regis- 
tered, because  I  think  that  by-law  2  brings  this 
by-law  into  force  as  soon  as  the  person  is  required 


to  give  the  particulars,  and  the  subsequent  par- 
ticulars about  continuance  of  the  liability  do  not 
in  any  way  confer  an  exemption  from  or  removal 
of  that  liability.  These  by-laws  which,  no  doubt, 
were  designed  with  the  very  best  intention,  and 
which  ought  to  be  supported  unless  they  are 
shown  to  give  rise  to  a  serious  objection,  require 
re-modelling  from  the  point  of  view,  not  of  pre> 
venting  the  landlord  from  being  responsible  if 
he  does  not  see  that  the  work  is  done,  but  of 
giving  him  reasonable  and  proper  notice  before 
he  can  be  charged  with  the  breach  of  the  by-law, 
as  he  was  in  these  cases,  simply  because  the 
house  had  not  been  cleansed,  or  had  not  been 
cleansed  by  the  given  day.  I  now  come  to  that 
part  of  the  case  which  has  given  me  more  diffi- 
culty, and  upon  which  I  am  not  quite  sure  that 
we  are  all  agreed.  Speaking  for  myself  onlj^,I 
should  not  have  been  disposed  to  interfere  with 
this  finding  that  the  by-law  was  valid,  merely  on 
the  ground  that  the  peiiod  adopted  in  the  by- 
law for  carrying  out  the  work  was  the  end  of  the 
first  week  in  April.  The  statute  in  sect.  94  says 
that  the  sanitary  authority  are  to  make  by-laws 
for  the  cleansing  and  lime-washing  at  stated 
times,  of  the  premises.  Undoubtedly,  in  my 
opinion,  that  does  mean  fixed  dates  about 
the  time  when  it  should  be  done,  or  by 
which  day  it  should  be  done.  I  trust 
that  if  these  by-laws  come  to  be  reconsidered,  the 
objection,  which  seems  to  me  to  be  a  very  strong 
objection,  to  the  taking  of  this  particulai*  period, 
which  my  brother  Wills  has  pointed  out  during 
the  argument,  will  be  considered.  I  can  well 
imagine  that  a  week  or  fortnight  at  the  end  of 
Apnl  or  at  the  beginning  of  May,  or  any  period 
of  that  kind,  would  remove  all  the  objections 
that  may  be  taken  upon  that  ground.  But  why 
I  should  not  have  been  disposed  to  interfere  on 
that  ground  is  that  that  does  seem  to  me  exactly 
one  of  the  things  in  which  the  knowledge  and 
experience  of  the  local  authority,  who  have  to  fix 
a  stated  time,  ought  to  prevail,  unless  some  grave 
objection,  so  serious  as  to  amoxmt  to  an  objection 
in  law,  or  some  strong  unreasonableness  in  fact 
prevails.  While  I  have  been  very  much  impressed 
by  the  suggestion  that  the  end  of  the  first 
week  in  April  will  very  often  be  a  difficult  time 
for  the  work  to  be  done,  there  may  be  other  con- 
siderations in  connection  with  the  class  of  lodging- 
houses  or  the  class  of  people  who  inhabit  these 
lodging-houses,  of  which  1  do  not  know,  which 
may  counterbalance  the  inconvenienoe  arising 
from  those  former  considerations.  Had  the  matter 
rested  with  me,  I  should  not  have  been  dispoeed 
to  hold,  and  I  do  not  hold,  that  the  by-law  is  bad 
because  of  that  particular  week  being  taken ;  but, 
for  the  reasons  which  I  have  stated,  which  are, 
in  my  opinion,  more  substantial  with  regard  to 
the  question  of  no  notice  being  given  to  an  absent 
landlord,  who  may  be  under  no  legal  or  moral 
responsibility  to  see  the  Act  carried  out  as 
between  himself  and  the  real  person  who  is  in 
occupation  as  tenant  of  the  premises,  I  think  this 
by-law  must  be  held  to  be  unreasonable.  That 
being  so,  the  appeal  in  the  first  case  must  be  dis- 
missed, and  the  appeal  in  the  second  case  must 
be  allowed. 

Wills,  J. — I  am  of  the  same  opinion,  and  I 
desire  to  adopt  as  part  of  my  judgment  everything 
which  my  Lord  has  said,  except  with  regard  to  the 
matter  about  the  selection  of  the  firat  week  in 
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the  month  of  April  for  the  doin^i^  of  the  work. 
There  are,  however,  a  few  obsdnrations  which  I 
should  like  to  add.     It  seems  to  me  that  an 
initial  mistake  has  been  made  in  these  by-laws  by 
trying  to  make  the  same  hard  and  fast  rule  apply 
to  two  perfectly  different  classes  of  tenements. 
The  lodgtng-hoase  proper,  which  is  something  in 
the  character  of  a  common  lodging-house,  may 
perfectly  well  be  dealt  with  by  a  series  of  regula- 
tions which  are  really  quite  inapplicable  to  the 
Teiy  large  class  of  houses  which  are  brought  under 
the  common  operation  of  these  by-laws  under  the 
words   **  houses  occupied   by  members  of  more 
than    one    family."      Take  the    West   End    of 
London,  where  we  are  told  the  same  sort  of  by- 
laws apply ;  it  is  not  too  much  to  say  that  there 
are  very  large  areas  in  some  of  the  best  parts  of 
London  where  two-thirds  or  three- fourths  of  the 
houses   are  so  occupied  that  they  would   come 
under  this  definition.     One  cannot  pass  through 
a  great  number  of  streets  without   finding  half 
a  dozen  doctors'  names  upon  the  same  door ;  it  is 
the  commonest  thing  in  the  world  for  a  medical 
man,  who  has  an  extremely  good  house  very  highly 
rented,  to  let  off  one  or  two  rooms  as  consulting 
rooms    to    somebody    else.      That    immediately 
brings    this   house   within    the  definition  of    a 
lodging-house  and  makes  all  these  by-laws  appli- 
cable to  it,  and  when  we  come  to  such  a  case  as 
that,  the  application  of  this  by-law  seems  to  me 
to  be  unreasonable  to  the  last  extent.    Moreover, 
the  definition  of  '*  landlord  "  embraces  the  person 
who  receives  the  rack  rent  of  the  house.     To  test 
that,  take,  for  example,  the  very  large  area  which 
is  o<vned  by  some  large  owner  of  property  in 
London.    Probably  there  are  five  hundred  to  a 
thousand  houses  on  that  area  of  which  the  owner 
receives  the  rack  rent,  and  for  every  one  of  these 
houses,  if  occupied  in  the  way  I  have  described, 
the  owner  would  be  liable  as  for  a  lodging-house 
within  the  meaning  of  these  by-laws.    To  hold 
th&t  he  was  liable  because  every  one  of  these 
houses  was  not  thoroughly  cleansed,  or  was  not 
lime-washed  from  top  to  bottom  during  the  first 
week  in  April,  would  impose  upon  the  landlord 
in  such  a  case  as  tbat  an  absolutely  intolerable 
burden,  and  one  against  which  all  common  sense 
and  all  instincts  of  fair  play  rebeL    I  only  give 
that  instance   because   it  is    quite    within    the 
extreme  instances  which  may  be  given  of  the 
operation  of  these  by-laws.      If  the  cases  are 
fairly  within  the  scope  of  the  by-laws,  as  un- 
doubtedly the  case  I  have  given  would  be,  it  is 
only  by  pointing  out  the  circumstances  of  the 
by-laws  as  applied  in  such  cases  that  one  sees 
whether  or  not,  taken  as  a  whole  and  as  appli- 
cable all  round,  the  by-laws  are  reasonable.    If 
they  were  confined  to  the  class  of  houses  of  the 
same  sort  and  occupied  in  the  same  sort  of  way 
as  common  lodging-houses,  then  of  course  there 
would  be  very  much  more  to  be  said  in  their  favour. 
But,  even  in  that  case,  1  agree  with  my  Lord  that, 
unless  the  person  who  is  struck  at  is  a  person  who, 
from  his  position  and  his  relation  to  the  property, 
ought  to  know  exactly  what  his  tenants  are  doing 
and  in  what  state  they  are  keeping  the  house,  and 
so  on,  it  would  be  quite  unmir  to  render  him 
liable  without  his  having  had  notice  of  what  is 
taking  place.    Oounsel  for  the  Islington  Borough 
Council  defends  a  good  deal  of  this — and  it  is 
part  of  his  argument  that  I  do  not  like,  and  that 
I  feel  bound  to  protest  against  on  important  public 


principles  —  bjr  saying:   "These  by-laws  might 
be  harsh  and  improper  and  unjust  if  they  were 
applied  all  rouna,  but  the  borough  council  or  the 
local  authority  must  be  trusted  only  to  put  the  law 
in  motion  in  such  cases  as  those  in  which  it  would 
be  reasonable  to  do  so.*'     To  begin  with,  the 
borough  council  are  not  the  only  persons  who  are 
entitled  to  put  the  law  in  motion ;  every  subject 
of  the  Orown  is  entitled  to  do  so.    And,  further,  I 
do  not  like  legislation  which  is  felt  to  be  so  unfair, 
applying  it  all  round,  that   it  requires    to  be 
justified  by  saying  that  in  particular  cases  it 
will  not  be  enforced.    I  think  that  is  as  bad 
a  ground  upon  which  to  defend  legislation  as  one 
could  very  well  have.    I  pass  from  that  part  of 
the  case  to  say  a  few  words  about  this  provision 
as  to  the  first  week  in  April,  as  to  which  I  feel 
fully  the  force  of  a  great  deal  my  Lord  has  said. 
One   constantly   knows    the    principles    to   be 
applied;  but  it  is  the  application  of  principles 
which  raises  the  difficulty.     In  this  particular 
case  I  feel  that  it  is  hardly  right  to  say  that 
this  can    be   a  proper  period,  merely  b    ause 
it  is  fixed   by  the   local    authority,    to    whom 
great  discretion  is  necessarily  commit^e^^,  if  it 
does  lead  in  particular  instances,  whiob  ai*e  not 
at  all  chimerical,  to  an  almost  preposterous  state 
of  the  law.     As  an  illustration  of  that,  in  the 
Islington  case  it  is  found  as  a  fact  in  the  case 
that  the  work  which  was  required  to  be  done — to 
cleanse  the  house  in  accordance  with  the  by-law—- 
would  take  a  couple  of  men  from  a  week  to  a 
fortnight,  working  all  day,  to  get  through  it.    It 
is  a  fact  which  the  borough  council  ought  to  have 
known  that  Easter  does  very  commonly  fall  early 
in  April,  so  as  to  embrace  part  of  the  first  week 
in  April  within  its  operation.    In  this  very  year 
there  are  really  four  days         of  the  seven  which 
are  practically  excluded,  and  one  knows  perfectly 
well  that  in  addition  to  those  four  days  there  are 
one  or  two  more  days  that  the  British  workman 
will  not  work  if  he  can  help  it.    The  result,  as  it 
seems  to  me,  is  that  the  person  may  be  called 
upon  to  do  in  two  or  three  days — ^and  if  he  does 
not  do  it  in  that  time  he  will  be  liable  to  a  penalty 
— work  which  would  be  sufficiently  extensive  to 
require  several  men  something  between  a  week 
and  a  fortnight.    I  do  not  think  that  a  by-law 
which  can  have  that  operation  has  received  the 
consideration  of    its   applicability  to    practical 
purposes  that  it  ought  to  receive.    There  seems 
to  me  no  sort  of   £fficulty  in  meeting   all  the 
objections  that  have  been  raised  to  these  by-laws, 
and  in  making  them,  if  they  are  recast,  really 
reasonable.    For  the  reason  I  have  mentioned  it 
seems  to  me  that  in  the  Stepney  case  it  is  clear 
that    the   by-law    cannot    be  sustained.      With 
regard  to  the  Islington  caae  it  is  not  so  bad  a 
case,  because  there  uie  council  have  attempted  to 
meet  some  of  the  difficulties,  in  the  first  place,  by 
putting  a  much  more  moderate  meaning  on  the 
word   "landlord,"  and,  in  the  second  place,  by 
attempting  to  provide  for  the  exemption  from 
the  operation  of  the  by-laws  of  certain  cases  in 
which  it  seems  reasonable  enough  that  they  should 
be  exempt ;  but  it  has  not  gone  far  enough  for 
the   reasons  which  my  Lord   has  pointed  out. 
Even  that  modified  definition  of  "landlord"  is 
open  to  objection,  and  I  quite  agree  in  the  criti- 
cisms which   have  been   passed  upon  that  and 
upon  the  other  parts  of  these  by-laws.     What  I 
have  said  about  the  doing  of  the  work  in  the 
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first  week  in  April  applies  equally  in  both  oases. 
I  do  not  say  that  it  is  impossible  to  frame  a  set 
of  by-laws  which  should  deal  with  both  classes 
of  tenements  together,  and  I  should  be  far  from 
saying  that  I  should  hold  by-laws  wrong  or 
unreasonable  because  they  did  not  attempt  to 
differentiate  between  them ;  but  I  should  certainly 
like  to  throw  out  this  observation  for  the  con- 
sideration of  those  who  have  to  deal  with  this 
matter,  and  even  for  the  consideration  of  the 
Local  Government  Board,  whose  approval  cannot 
make  that  reasonable  which  is  not  reasonable  in 
itself,  whether,  if  model  by-laws  are  to  be  framed, 
it  would  not  be  wiser  and  would  not  make  them 
much  more  satisfactory  if  the  two  perfectly 
different  classes  of  tenements  were  not  attempted 
to  be  dealt  with  or  comprised  in  the  same  legisla- 
tion. 

Kbnnbdt,  J. — I  have  come  to  the  same  con- 
clusion, but  I  have  come  to  the  conclusion  with  a 
great  deal  of  reluctance  from  one  point  of  view — 
namely,  that   it  is  the  health  of   the    helpless 
that  is  very  largely  protected  by  these  by-laws ; 
and  I  cannot  bat  think  that  a  good  many  of  the 
points  that  have  been  taken,  have  been  points 
which  do  not  occur  in  practice  and  do  not  raise 
any  difficulty  in  practice,  and  in  which  no  difficul- 
ties would  arise  if  there  was  loyalty  to  the  inten- 
tion of  the  Legislature  on  the  part  of  those  who 
raise  these  difficulties.    But  while  that  is  so,  at 
the  same  time  for  myself  I  am  unable  to  see,  for 
the  reasons  given  by  my  Lord,  that  the  by-law  in 
either  case  can  by  supported.    I  think  it  is  unfor- 
tunate that  that  should  be  the  result,  because 
one  knows  perfectly  well — it  is  not  disputed  here 
and  cannot  be  disputed  anywhere — that  persons, 
who  do  not  want  to  face  liabilities  which  they 
incur  by  keeping  property  in  an  insanitary  state, 
can  raise  a  great  many  difficulties  if  they  will  only 
employ  intermediate  agents  and  then  say  that 
those  are  the  only  persons  in  touch  with  the 
tenants.     So  I  can  quite  understand  that  it  is 
very  difficult  to  frame  by-laws  which  shall,  on  the 
one  hand,  really  make  the  man  who  has  got  the 
profits  and  who  is  in  fact  receiving  the  high  rent  for 
these  properties,  as  the  law  under  these  statutes 
intended,  responsible,  and  at  the  same  time  prevent 
the  possible  injustice,  which   is  equally  to  be 
deprecated,  of  a  person,  who  is  loyally  doing  his 
best,  but  has  not  the  opportunity,  being  attacked 
by  summonses  and  found  liable  to  penalties  for 
things  which  he  really  could  not  help.    It  is  very 
difficult,  no  doubt,  to  reconcile  the  two  things; 
but,  speaking  for  myself  only,  it  does  seem  to  me 
that  it  makes  one  inclined,  so  far  as  one  can  do 
so  consistently  with  justice,  to  take  a  liberal  and 
generous  view  of  the  efforts  of  public  bodies  who 
carry  out  this  great  sanitary  leg^ation,  and  not 
allow  either  private  greed  or  private  carelessness 
to  maintain  an  insanitary  property.    I  cannot 
help  thinking  beyond  douot,  that  with  regard  to 
the  word  "  landlord  **  in  the  by-law  in  the  Stepney 
case,  the  definition  of  "  landlord "  is  one  which 
does  make  it  possible  for  a  person  to  be  made 
responsible  without  notice  who  is  merely  a  rent 
receiver,  who  has  let  to  a  perfectly  respectable 
tenant,  who  in  turn  sublets  the  house  in  lodgings ; 
and  that  by-law  would  make  that  ultimate  landlord 
responsible  without  notice,  for  an  unhealthy  con- 
dition of  the  property.    As  an  instance  of  the 
importance  of  doing  something,  we  find  it  stated 
in  the  Stepney  case    that  when   the  appellant 


visited  the  house  on  the  18th  March  he  found  the 
rooms  and  staircases  dirty,  and  when  he  again 
visited  the  house  on  the  14th  April  he  found  the 
same  state  of  dirt  in  this  house.    I  hope  that  the 
local  authorities  will  bear  in  mind  what  my  Lord 
and  my  brother  Wills  have  said,  and  fntme  a 
by-law  which  is  in  snch  terms  as  will  avoid  that 
which  makes  the  present  by-law  unjust — ^namely, 
in  making  a  person  responsible  who  may  be  simply 
landlord    in    the    sense  of    being  the  ultimate 
receiver  of  the  rent,  and  who  may  have  let  the 
house    apparently    to    a    perfectly   respectable 
tenant,  wno  is  anxious  to  see  that  the  lodgings 
when  he  lets  them  are  kept  in  a  good  state  and 
takes  care  that  his  lodgers  do  their  dnty  and 
keep  the  premises  clean,  and  in  so  rendering  that 
landlord  responsible  without  fair  notice  to  him  o( 
any  failure  to  do  their  duty  on  the  part  of  those 
who  are  actually  managing  the  premises.    With 
regard  to  the  time  wiuiiu  which  this  cleansing 
has  to  be  done — namely,  the  first  week  in  April- 
speaking  for  myself  personaUy  and  with  great 
respect  to  my  brother  W  ills,  I  do  not  agree  about 
the  periods  to  be  tied  up,  that  you  must  not  tie 
up  a  definite  period  such  as  this.    Local  bodies 
know  the  local  needs  and  express  the  desire  of 
the  community  as  representing  the  community 
and  must  be  taken  to  know  their  bnainees,  and  I 
cannot  help  thinking  that  such  local  bodies  ought 
not  to  be  lightly  interfered  with  npon  mattsn 
purely  of  management  and  rontine  such  as  this  is, 
The  first  week  m  April  has  been  found  by  one  or 
two  learned  magistrates  in  one  district  of  London 
not  to  be  unreasonable,  and  I  should  not  myadf 
have  been  inclined  to  interfere  with  any  period 
the  local  authority  chose  to  fix  if  they  are  the 
appointed  representatives  of  the  ratepayers.  With 
regard  to  the  second  case,  I  think  it  is  impostthle 
to  accept  as  satihfaotory,  in  the  sense  of  reason- 
ableness, the  definition  in  the  by-laws  there  given 
of  ''landlord."     I  will  not  express  my  personal 
feeling  upon  that  point  further  than  to  say  that, 
at  any  rate,  I  can  understand  the  local  authoritiet 
thinkin^'  it  arguable  that  ''landlord"  there  did 
mean  the  person  who  was  really  in  touch  with  the 
tenant.    I  say  nothing  more  than  tJbat.    The  local 
authorities  must  make  the  matter  more  dear,  and 
I  hope,  if  they  do  reconsider  these  by-laws,  they 
will  adopt  the  recommendations  of  my  Lord  and 
my  brother  Wills,  as  to  how  far  they  could  not 
confioe  the  lodgings  to   be  dealt  with  in  Hub 
manner,  to  lodgings  in  which  there  is  no  douhi 
that  it  is  practi(^y  impossible  to  get  at  tiie 
necessary  sanitary  resulte  by  action  against  the 
lodgers  or  occupante  of  one  or  two  rooms. 

By-law   held  to  be   invalid.    Appeal  in  fkt 

first   case  dismissed;    in  the  second  ease 

allowed. 

Solicitors,  in  the  first  case,  for  the  appellant, 

C  V,  Young  and  Son ;  for  the  I'espondent,  George 

Vandamm  and  Co. 

Solicitors,  in  the  second  case,  for  the  appellants, 
C.  V.  Young  and  Cowper ;  for  the  respondents^ 
-4.  M,  Bramall. 
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Thursday,  Feb.  4,  1904. 

(Before   Lord  Alybbstoxe,  C.J.,  Wills   and 

Kbnnbdt,  JJ.) 

Stbigkland  (app.)  v.  Whittakbs  (reap.),  (a) 

Licensing — Sale  of  beer — Sale  <U  tmlicensed  place 
— Canvasser  employed  to  take  orders  at  cusUh 
mers'  houses — Duty  of  canvasser  to  transmit 
orders — Acceptance  of  order  and  appropriation 
at  licejised  premises — Executory  contract  of  sale 
at  customei^s  house — Licensing  Act  1872  (35  & 
36  Vict.  c.  94),  s.  3. 

The  appellant,  a  brewer  who  was  licensed  for  the 
sale  oy  retail  of  liquors  at  his  licensed  premises, 
employed  one  0.  to  obtain  orders  for  the 
appellants  beer  from  persons  in  a  certain  dis- 
trict, and  subseqtMntly  to  deliver  the  beer  so 
ordered  at  the  houses  of  the  persons  ordering 
the  same.  In  obtaining  the  orders  and  deliver- 
ing the  beer,  C.  was  required  to  observe  certain 
rules  to  the  effect  that  no  beer  was  to  be  delivered 
unless  the  same  had  been  previously  ordered  and 
the  order  had  been  entered  in  an  order-booh  and 
sent  to  the  licensed  premises  the  day  before  the 
order  was  to  be  executed,  and  no  money  was  to 
be  taJcen  for  the  beer  by  the  person  taking  the 
order  until  the  goods  were  delivered.  These 
rules  were  not  known  by,  or  commwnicated  to, 
customers.  Postcards  were  also  given  to  C.  for 
the  use  of  customsrs  upon  which  they  could  send 
their  orders ;  but  these  were  not  always  given 
to  versons  on  whom  he  called.  In  accordance 
toith  his  usual  course  of  business,  C.  called  at  a 
eustomer^s  house  and  received  an  order  for  ajar 
of  beer.  He  entered  the  order  in  his  order-book, 
which  on  the  next  day  wa^  sent  on  to  the 
apveUant  at  his  licensed  premises,  where  the 
oraerwas  accepted  and  the  jar  was  appropriated 
to  the  customer  at  the  licensed  premises.  The 
jar  was  placed  on  the  appellant* s  cart  and  was 
delivered  to  the  customer  at  his  house,  where  it 
was  paid  for  on  delivery. 

Seld,  that  what  took  place  at  the  customer's  house 
was  merely  the  taking  of  an  order  to  be  for- 
warded on  to  the  licensed  premises,  to  be  there 
dealt  with  by  the  appellant,  and  that,  therefore, 
there  was  no  evidence  of  any  contract,  whether 
executory  or  otherwise,  for  the  sale  of  the  beer 
made  at  the  customer's  house,  and  that  the 
appellant  could  not  be  convicted  under  sect.  3 
of  the  Licensing  Act  1872  of  selling  the  beer  at 
a  place  where  he  was  not  authorised  to  do  so  by 
his  licence. 

Oasb  stated  by  the  Quarter  Sessions  for  the 
County  of  Lancaster,  held  at  Preston  on  the  9th 
April  1903,  on  an  appeal  to  the  Quarter  Sessions 
against  a  conviction  by  the  justices  of  the  Petty 
Sessional  Division  of  Blackburn  Lower,  whereby 
the  appellant  (Strickland)  was  convicted  of  unlaw- 
folly  selliuf^  intoxicating  liquor  by  retail,  on  the 
7thl^ov.  1902,  at  No.  4»  Walmsley-street,  Itishton, 
-where  he  was  not  then  authorised  by  his  licence 
to  do  so,  contrary  to  the  provisions  of  sect.  3  of  the 
liicensing  Act  1872,  he  then  being  licensed  to  sell 
beer  by  retail  at  his  house  and  premises  at  Pendle- 
street,  Nelson. 

The  Court  of  Quarter  Sessions  dismissed  the 
appeal,  subject  to  this  case. 

The  appellant  was  a  brewer,  who  at  the  time 
in  question  held,  amongst  other  licences,  a  licence 

(a)  Baported  by  W.  W.  Oeb,  Eaq.,  BarriBtar-ftt-L»w. 


pursuant  to  sect.  1  of  the  Revenue  Act  1863 
(26  &  27  Vict.  o.  33)  and  the  Acts  amending  the 
same,  for  the  sale  by  retail  at  his  house  and  pre- 
mises situate  at  Fendle- street.  Nelson,  in  the 
county  of  Lancaster,  of  beer  to  be  consumed  off 
the  house  and  premises.  He  was  not  licensed  for 
the  sale  of  beer  at  Bishton. 

The  appellant  had  in  his  employment  one  John 
Cooper,  whose  business  it  was  to  obtain  orders  for 
beer  and  other  liquors  of  the  appellant  from  per- 
sons residing  at  Bishton  amongst  other  places, 
and  subsequently  to  deliver  to  such  persons  at 
their  houses  the  beer  and  liquors  so  ordered. 

In  obtaining  the  orders  and  delivering  the  beer 
and  other  liquors  Cooper  was  required  by  the 
appellant  to  observe  the  following  rules : 

(1)  No  oarter  or  other  person  in  the  employ  of  Mr. 
John  Strickland  of  Nelson  (maltster,  wine  and  spirit 
dealer  and  oommon  brewer)  shall  deliver  beer  or  stoat, 
wines  or  spirits,  either  in  bottles,  casks,  or  otherwise,  in 
any  quantity  to  any  person  or  persons  unless  the  same 
has  been  previonsly  ordered  and  the  correct  name  and 
fnll  postal  address  of  the  person  by  whom  they  are 
ordered,  are  first  handed  in  to  the  office  (except  snoh 
beer  or  stoat,  wines  or  spirits,  are  porchased  and 
delivered  to  the  person  ordering  the  same  at  the  shop 
or  stores  of  Mr.  John  Strickland).  Any  person 
infringing  this  role  will  be  instantly  dismissed.  (2) 
No  money  mast  be  received  by  any  carter  or  other 
persons  taking  or  receiving  orders  (except  at  the  shop 
or  stores)  nntil  the  goods  ordered  have  been  delivered. 
(3)  The  fall  name  and  postal  address  of  all  persons 
ordering  most  be  entered  in  the  books  provided  for  that 
purpose  and  sent  in  to  the  office  the  day  before  the 
orders  are  to  be  delivered. 

The  existence  of  the  rules  and  their  purport 
and  effect  were  not  communicated  to  or  known 
by  John  Plant  hereinafter  mentioned,  or  any 
other  customer;  nor  was  any  limitation  of 
Cooper's  authority  to  make  sales  of  or  to  take 
orders  for  beer  or  stout  on  behalf  of  the  appel- 
lant communicated  to  or  known  by  John  !rlant 
or  any  other  customer,  the  general  course  of 
dealing  being  that  when  Cooper  accepted  orders 
from  customers  they  expected  them  to  be  and 
they  were  in  fact  executed. 

The  appellant  supplied  to  Cooper  certain  post- 
cards for  the  use  of  customers,  containing  a  price 
list,  a  notice  that  travellers  would  wait  upon 
them,  that  orders  by  post  would  receive  prompt 
attention,  a  space  for  particulars  of  orders, 
and  a  space  for  the  name  and  address  of  the 
persons  giving  such  orders.  C«oper  ocoasionally, 
but  not  invariably,  took  out  such  postcards 
and  gave  them  to  persons  on  whom  he  called  for 
orders. 

Previously  to  the  5th  Nov.  1902,  one  John 
Plant,  of  No.  4,  Walmsley-street,  Bishton,  had 
from  time  to  time  ordered  certain  stout  from  the 
appellant  by  letter  addressed  to  the  appellant  at 
his  licensed  premises  at  Nelson,  and  on  one 
occasion  by  an  order  jnven  to  Cooper  verbally. 
On  the  5th  Nov.  1902  Cooper  called  on  Plant  at 
his  house  and  obtained  from  him  there  an  order 
for  a  two-gallon  jar  of  stout  for  the  price  of 
2s.  4d.  Cooper  thereupon  entered  that  order  in 
his  order-book,  and  on  the  following  day  he 
posted  to  the  appellant  such  order*  book,  together 
with  a  summary  which  he  made  out  of  sQl  the 
orders  obtained  by  him  in  the  Bishton  district, 
including  that  of  John  Plant.  He  also  posted  to 
the  appellant  a  number  of  gummed  labels  con- 


496 


MAGISTRATES^   CASES. 


K.B.  Div.] 


Strickland  (app.)  v,  Whittakbs  (reap.). 


[K.B.  Drr. 


taining  the  names  of  the  persons  who  had  given 
the  orders.  Those  labels  were  to  be  affixed  to 
the  vessels  in  which  the  goods  ordered  were  to 
be  delivered. 

At  the  time  when  the  order  was  eiven  Cooper 
handed  to  Plant  a  postcard,  but  did  not  inform 
him  that  it  was  to  be  used  as  hereinbefore  men- 
tioned or  otherwise,  and  it  was  not  used,  but  was 
destroyed  by  his  wife  within  a  short  time  after- 
wards. 

On  receipt  by  the  appellant  at  his  licensed 
premises  of  the  order-book,  summary,  and  labels 
on  the  7th  Nov.  1902,  his  servants  at  his  licensed 
premises  selected  and  appropriated  a  two-gallon 
jar  belonging  to  the  appellant,  filled  with  stout, 
in  fulfilment  of  Plant's  order,  and  affixed  thereto 
a  label  bearing  Plant's  name. 

The  two-gallon  jar,  together  with  other  vessels 
filled  pursuant  to  other  orders,  was  thereupon 
placed  on  a  cart  of  the  appellant  to  be  delivered 
m  the  Rishton  district  to  John  Plant  and  the 
appellant's  other  customers  by  Cooper  and  one 
Boyle,  a  carter  of  the  appellant,  and  only  liquors 
in  accordance  with  such  order-book  and  summary 
were  placed  on  the  cart,  all  being  labelled  with 
the  names  of  the  respective  customers. 

Cooper  and  Boyle  did  not  deliver  to  Plant  the 
stout  as  ordered  by  him,  but  they  delivered  to 
him  a  two- gallon  jar  of  strong  ale,  of  which  the 
price  was  28.  8d.,  and  which  had  affixed  to  it  a 
label  bearing  the  name  Lancaster,  a  customer  of 
the  appellant,  who  had  on  the  5th  Nov.  given  to 
Cooper  an  order  for  such  a  jar  of  strong  ale. 
Plant's  wife  accepted  the  jar  of  ale  and  paid 
Cooper  28,  4d.  for  it,  but  she  was  not,  nor  were 
Cooper  or  Boyle  at  the  time  of  such  delivery, 
aware  of  the  mistake  which  had  occurred  in 
regard  to  it. 

Plant  kept  and  consumed  the  strong  ale 
delivered  as  above-mentioned,  and  afterwards,  on 
the  18th  Nov.,  offered  to  Cooper  4d.  in  addition 
to  the  sum  already  paid  for  the  same,  but  that 
offer  was  not  accepted  by  Cooper  or  the  appellant 
on  the  ground  that  the  mistake  was  that  of 
Cooper  and  not  that  of  Plant. 

It  was  contended  for  the  appellant  that  there 
was  no  evidence  of  any  holding  out  that  Cooper 
had  authority  to  accept  orders,  and  that  he  had 
no  such  authority  ;  in  fact  that  (subject  to  the 
Court  of  Quarter  Sessions  being  bouod  by  the 
authority  hereinafter  referred  to)  an  executory 
contract  was  not  sufficient  in  law  to  bring  the 
case  within  the  provisions  of  the  Act,  and  that 
an  executory  contract  was  not  complete  till 
accepted  at  the  licensed  premises,  and  that  if  an 
executory  contract  was  sufficient  it  was  made  on 
such  licensed  premises. 

It  was  further  contended  that  though  the  jar 
of  stout  was  delivered  in  pursuance  of  the  order 
given  by  Plant  to  Cooper  on  the  5th  Nov.  1902, 
there  was  no  contract  until  Cooper's  order-book 
was  received  by  post  at  Nelson  and  accepted  by 
the  appellant ;  that  the  jar  of  stout  had  been 
appropriated  and  set  apart  by  the  appellant  at 
Nelson,  and  that  the  sale  thereupon  took  place  at 
the  licensed  premises  at  Nekon  and  not  at 
Rishton.  It  was  further  contended  that  if  no 
appropriation  took  place  on  the  licensed  pre- 
mises, then  that  the  order  given  by  Plant  had 
never  been  executed  by  the  appellant,  because 
stout  had  never  been  delivered  to  Plant  or  paid 
for   by  him,  and    that  the  parties    were   never 


ad  idem  as  to  the  ale  delivered  to  Plant,  and 
that  there  was  no  evidence  of  any  new  oontract 
for  the  sale  of  the  ale. 

It  was  contended  for  the  respondent  that  the 
sale,  or  the  contract  for  the  sale,  of  the  stout 
was  completed  at  Plant's  house  at  Rishton  on 
the  5th  and  7th  Nov. ;  that  on  the  facts  proved 
Cooper  was  the  agent  of  the  appellant  to  sell  to 
Plant  and  to  make  a  contract  with  him  for  the 
sale  of  the  stout,  and  that  he  had  been  held  oat 
as  such  agent  to  Plant  by  the  appellant.  It 
was  further  and  alternatively  contended  that  bj 
reason  of  Plant's  acceptance  of  the  strong  ale  on 
the  7th  Nov.  1902,  and  of  the  appellant's  assent 
thereto,  signified  by  his  foregoing  the  additional 
price  to  which  he  was  thereby  entitled,  a  new 
contract  was  entered  into  and  executed  between 
Plant  and  the  appellant  for  the  sale  of  the  strong 
ale  by  the  appellant  to  Plant  on  the  7th  Nor. 
1902. 

The  Court  of  Quarter  Sessions  were  of  opinion 
that  on  the  facts  proved  an  executory  contract 
for  the  sale  of  the  stout  was  made  at  Plant's 
house  at  Rishton,  and  that  therefore  the  court- 
were  bound  by  the  authority  of  the  judgments  in 
the  case  of  Stephenson  t.  Aogers  (80  L.  T.  Bep. 
at  p.  195)  to  hold  that  an  offence  had  been  com- 
mitted within  the  meaning  of  the  Licensing  Act 
1872,  s.  3,  and  the  court  dismissed  the  appeal, 
but  reduced  the  fine  of  50Z.  imposed  by  the  petty 
sessions  to  20/ 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  decision  of  the  Court  of  Quarter 
Sessions  was  right. 

If  the  court  should  be  of  opinion  that  it  was 
right,  then  the  order  of  quarter  aessiona  dis- 
missing the  appeal  was  to  be  confirmed. 

If  the  coui-t  should  be  of  opinion  that  it  was 
not  right,  then  the  order  of  quarter  sessions  was 
to  be  quashed. 

Sect.  3  of  the  Licensing  Act  1872  (35  &  36  Vict 
c.  94)  provides  : 

No  per  eon  shall  sell  or  expose  for  sale  by  retail  anj 
iutoxioating  liqaor  without  being  daly  licensed  to  lell 
the  same,  or  at  any  place  where  he  is  not  aathoriaed 
by  his  licence  t^  sfU  the  same.  Any  person  sellinfror 
exposing  for  Rale  by  retail  any  intoxicating  liqnor  whick 
he  is  not  Uoensed  to  sell  by  retail,  or  selling  or  exponng 
for  sale  any  intoxicating  liqnor  at  any  place  where  he 
is  not  anthorised  by  his  licence  to  sell  the  same,  shall 
be  snbjeot  to  the  following  penalties.     .     .     . 

Roskillf  K.C.  {WiUiam  Mackenzie  with  him) 
for  the    appellant.  —  The  facts  in  the  present 
case    are    absolutely    identical    with    the   facts 
in  the  recent  case  of   Walker  v.  Walker  (67  J.  P. 
452),  in  which  this  court  decided  that  there  was 
no  sale  off  the  licensed  premises  and  that  no 
offence  under  sect.  3  had  been  committed.    The 
authorities    show  that  to   constitute  a    sale  at 
the  licensed  premises  two  things  are  necessary, 
the  order  must  be  accepted  at  the  liceosed  pre- 
mises and  the  goods  must  be  appropriated  on  the 
licensed  premises.     If  both  those  things  concur, 
then  the  sale  is  a  sale  at  the  licensed  premises 
and  not  elsewhere.  In  the  present  case  both  those 
things  concurred  at  the  licensed  premises ;  there 
was  the  acceptance  of  the  order  there  and  the 
goods  were  set  aside  and  appropriated  there,  so 
that  there  was  a  bindiug  contract  only  at  the 
licensed   premises.      It  is   immaterial  that  the 
delivery  was  at  Plant's  house.    In  Pletts  t.  BeatHe 
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(74  L.  T.  Rep.  148 ;  (1896)  1  Q.  B.  519)  Wills,  J. 

Soints  out  tae  dietinction  between  a  sale  and  a 
elivery,  and  he  says :  *'  I  think  that  it  is  clear 
that  although  the  delivery  of  the  beer  was  to  be 
at  Aocrington,  the  sale  was  at  Burnley.  Sale  and 
delivery  are  two  distinct  elements  in  a  contract 
for  the  sale  of  goods.  .  .  .  Those  provisions  " 
— ^that  is,  the  provisions  of  the  Licensing  Act — 
"are  satisfied  if  the  substantial  elements  of  a 
sale  take  place  on  the  licensed  premises,  though 
the  beer  is  consumed  or  delivered  off  them.'* 
Wright,  J.  in  the  same  case  points  out  that  the 
fact  of  thn  order  being  taken  at  the  customer's 
door  does  not  prevent  the  sale  from  being  a  sale 
at  the  licensed  premises;  and  in  Pletta  v.  Camp- 
heU  (73  L.  T.  Rep.  344 ;  (1895)  2  Q.  B.  229,  at 
p.  233)  he  points  out  that  if  the  jars  were  addressed 
or  otherwise  appropriated  to  the  customer  before 
leaving  the  licensed  premises,  it  would  necessarily 
make  a  difference  in  the  licence- holder's  liability, 
in  favour  of  the  licence-holder.  That  is  what 
took  place  here,  as  the  jar  in  this  case  was 
addressed  and  appropnated  to  Plant  before  it 
left  the  licensed  premises.  [Lord  Alyesstonb, 
G.J — In  any  of  these  cases  was  the  beer  to  be 
paid  for  on  delivery  P]  Yes,  in  Walker  v.  Walker 
{ubi  sup.),  where  the  facts  are  the  same  as  the 
present.  When  the  order  is  accepted — which  it 
was  in  this  case  at  the  licensed  premises — then 
there  is  a  contract.    He  also  referred  to 

H&ioitt  V.  Jervia,  38  L.  J.  365,  Jaly  18,  1903. 

E.  Bankes,  K.C.  (PT.  Whaiely  with  him)  for 
the  respondent. — The  question  is  entirely  one  of 
fact,  and  the  justices  here  so  dealt  with  it, 
and  convicted  the  appellant.  The  substance 
of  the  transaction  was  that  already  a  completed 
contract  for  sale  was  made  at  the  customer's 
house,  although  the  traveller  went  through 
the  form  of  giving  the  postcard  to  the 
castomer.  If  that  be  so,  then  the  fact  that  the 
appellant's  servauts  selected  and  appropriated 
the  beer  at  the  licensed  premises  makes  no 
difference,  and  the  justices  upon  these  facts  have 
found — and  they  were  right  in  so  finding--that 
there  was  an  executory  contract  for  sale  at  Plant's 
house.  With  regard  to  the  cases,  Pletts  v. 
Beattie  {ubi  sup  )  does  not  apply,  as  all  the  court 
there  held  was  that  under  toe  particular  circum- 
stances of  that  case  all  the  essential  elements  of 
the  contract  of  sale  were  made  at  the  licensed 
premises.  It  was  never  decided  in  terms  that 
in  these  cases  an  executory  contract  of  sale  was 
enough  until  Ghannell,  J.  decided  it  in  Stephen- 
son V.  Bogere  (80  L.  T.  Rep.  193,  at  p.  196). 
Channel!,  J.  there  clearly  decides  that  an 
executory  contract  of  sale  is  enough  to  bring  the 
case  within  the  statute.  He  says :  "  On  the  whole, 
therefore,  the  authorities  seem  to  me  to  be  fairly 
clear  to  show  that  an  executory  contract  is  within 
the  section,  and  that  it  is  not  necessary,  in  order 
to  make  the  transaction  an  offence,  that  pro- 
perty should  have  passed."  Walker  v.  Walker 
{ubi  sup.)  is  distinguishable  in  this,  that  the 
licence- holder  did  exercise  his  own  judgment  as 
to  whether  he  would  execute  the  order  or  not. 
[Xiord  Alybbstonb,  C.J. — I  am  notquite  satisfied 
that  an  executory  contract  of  sale  off  the  licensed 
premises  is  sufficient ;  I  think  you  must  argue 
the  main  question  whether  what  was  said  by 
Channell,  J.  that  an  executory  contract  would 
do  is  right.]   Sect.  3  says  **  no  person  shall  *  sell,' " 
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and  the  word  '*  sell "  includes  an  agreement 
to  sell  (sect.  1  of  the  Sale  of  Goods  Act  1893).  In 
dealing  with  an  executory  contract  of  sale  it  is 
sufficient  if  there  be  a  completed  agreementto  sell 
and  to  buy,  and  the  executory  contract  of  sale, 
plus  delivery,  or  completed  by  delivery,  makes  a 
complete  sale,  or  a  completed  contract  of  sale. 
The  intention  was  that  the  sale  of  intoxicating 
liquors  should  only  take  place  at  certain  places 
which  could  be  controlled.  [Kbxnedy,  J. — Has 
it  ever  been  held  that  a  mere  agreement  for  the 
sale  brings  the  case  within  the  section  ?]  Sect.  62 
of  the  Act,  where  wide  words  are  used  as  to  what 
is  necessary  in  proving  a  sale,  and  the  judgment 
of  Channell,  «J.  in  Stephenson  v.  Rogers  (ubi 
su^.)  show  that.  The  distinction  is  between  the 
case  where  a  person  acts  as  a  mere  conduit- pipe  to 
convey  the  order,  as  in  Pletts  v.  Beattie  {ubi  sup.), 
in  which  case  the  sale  would  not  be  at  the 
unlicensed  place,  and  the  case  where  the  person 
goes  and  accepts  and  has  power  to  accept  the 
order  at  the  customer's  house,  in  which  there 
would  be  a  sale  at  that  house.  In  Guild  v.  Free- 
man (36  Sc.  L.  Rep.  6)  it  was  held  under  similar 
circumstances  that  the  sale  took  place  at  the 
unlicensed  premises.  The  whole  question  really 
turns  on  the  view  as  to  what  took  place  at  the 
customer's  house.  There  is  no  suggestion  here 
that  the  purchaser  assented  to  an  appropriation 
of  the  goods  at  the  vendor's  place  of  business. 
Un  the  facts  the  justices  were  abundantly  justified 
in  coming  to  the  conclusion  to  which  they  came. 
It  is  submitted,  first,  that  there  was  an  executory 
cocitract  of  sale  at  the  customer's  house,  and 
next,  that  an  executory  contract  of  sale,  even 
without  delivery,  but,  at  any  rate,  if  followed  by 
delivery,  is  sufficient  to  bring  the  case  within 
the  section.  There  is  no  decision  to  the  con- 
trary, and  there  is  authority,  especially  the 
judgment  of  Channell,  J.,  in  support  of  that 
view.  [He  also  referred  to  Pletts  v.  Campbell 
{ubi  sup.).] 

RoskilU  K:.C.  in  reply.— By  sect.  2  (2)  of  the 
Judicature  Act  1894,  this  court  can  draw  infer- 
ences of  fact  on  appeals  from  qucurter  sessions. 
There  is  no  statement  in  the  case  that  Cooper  had 
authority  to  accepn  orders ;  there  is  a  clear 
statement  that  he  had  no  such  authority.  As  to 
the  question  of  executory  contract,  there  are  only 
two  cases  which  deal  with  it :  Stallard  v.  Marks 
(38  L.  T.  Rep.  566,  3  Q.  B.  Div.  412)  and  Guild 
V.  Freerfian  {ubi  sup.) ;  the  dictum  of  Channell,  J. 
on  that  point  is  merely  obiter.  There  was  here 
no  contract  at  all  at  Plant's  house.  It  was» 
both  to  the  knowledge  of  the  purchaser  and 
of  the  traveller,  a  mere  traveller's  order  to 
transmit. 

Lord  Alvbbstonb,  C.J. — In  these  licensing 
cases  it  is  extremely  important,  when  principles 
have  been  laid  down  in  deciding  them,  that  those 
principles  should  be  applied  in  subsequent  cases 
where  there  is  really  no  substantial  difference  in 
the  facts.  The  case  of  Walker  v.  Walker  {vJbi  sup.) 
has  been  relied  on  by  counsel  for  the  appellant 
as  an  authority  in  his  favour  on  all  the  points 
which  have  been  raised.  I  do  not,  however,  think 
he  was  quite  entitled  to  use  it  in  that  way.  It  is 
quite  true  that  it  is  very  difficult  to  find  any  sub^ 
stantial  difference  in  the  facts  of  the  two  cases ;  but, 
on  the  other  hand,  it  is  quite  plain  from  the  report 
that  the  argument  that  has  been  addressed  to  us 
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-with  reference  to  an  executory  contract  being 
sufficient  to  bring  a  case  within  the  section  was 
not  presented  to  the  court  in  that  case,  and  was 
not  the  point  on  which  the  decision  was  based. 
There  having  been  a  contention  there  that  there  was 
no  appropriation  of  the  goods  on  the  licensed  pre- 
mises and  that  the  property  in  the  goodsdid  not  pass 
nntil  actual  delivery,  the  facts  were  that  the  order 
was  taken  to  the  licensed  premises  and  accepted 
there  by  the  licensee,  and  that  there  was  a  setting 
aside  oi  the  goods  and  their  subsequent  delivery. 
The  court  there  thought,  on  the  authorities,  that 
those  facts  did  not  show  a  sale  off  the  licensed 
premises,  but  that  the  contract,  if  any,  was  made 
on  the  licensed  premises.  That  short  statement 
of  the  effect  of  the  judgment  showed  that  the 
court  there  were  not  applying  their  minds  to  the 
point,  which  does  not  seem  to  have  been  raised 
there,  as  to  whether  or  not  an  executory  contract 
by  the  agent  of  the  licensed  person  would  be 
sufficient  to  constitute  an  offence  within  sect.  3 
of  the  Act.  I  may  also  remark  that  Ohannell,  J. 
was  also  a  party  to  that  judgment,  and  in  all 
probability,  if  any  question  had  been  raised  on 
that  point,  he  would  have  directed  attention  to 
the  case  of  Stephenson  v.  Rogers  (ubi  sup.).  That 
being  so,  it  will  probably  have  to  be  decided  some 
day  or  other  whether  an  executory  contract  made 
by  the  traveller  with  the  authority  of  the  licensed 
person  brings  the  licensed  person  within  the  Act. 
Speaking  for  myself,  after  having  heard  the  point 
argued  on  both  sides,  the  inclination  of  my  mind 
at  present  is  that  it  would  do  so.  I  am  inclined 
to  the  opinion  indicated  by  Channell,  J.  in 
Stephenson  v.  Rogers  (ubi  sup.),  and  probably 
intimated  by  Wright,  J.  in  the  case  of  Pletts  v. 
Campbell  (ubi  sup.),  and  to  a  certain  extent  sup- 
ported bv  the  case  of  Stallard  v.  Maries  (ubi  sup.), 
and  by  the  Scotch  case  of  Ouild  v.  Freeman  (ubi 
sup.),  which  has  been  referred  to.  But  as  I  do 
not  think  that  the  point  really  arises  in  this  case, 
I  must  not  be  supposed  to  express  a  definite 
opinion  upon  the  point.  Tt  is  a  very  important 
question  which  may  some  day  arise,  and  it  is 
better  to  reserve  any  decision  upon  it  until  it 
does  arise.  With  regard  to  the  particular  facts 
of  this  case,  I  have  come  to  the  conclusion  that 
in  this  case  as  stated  there  was  no  evidence  on 
which  the  magistrates  ought  to  have  found  that 
there  was  an  executory  contract  entered  into  by 
Oooper  on  the  occasion  of  his  interview  with 
Plant.  There  was  at  the  most  evidence  of  the 
acceptance  of  an  order  to  be  transmitted  to  his 
principal,  who  might  himself  act  upon  it.  Refer- 
ring to  the  earlier  transactions  between  the 
appellant  and  Plant,  Plant  or  Mrs.  Plant  had 
from  time  to  time  ordered  stout  from  the  appel- 
lant by  letter  addressed  to  the  appellant,  and  on 
one  occasion  had  given  a  verbal  order  through 
Cooper.  Cn  this  particular  occasion  Mrs.  Plant 
did  not  think  it  necessary  to  use  the  postcard 
which  was  left  with  her  in  order  that  she  might 
order  goods  on  that  or  on  some  future  occasion. 
I  do  not  find  anything  in  what  passed  between 
Plant  and  Cooper  to  show  an  acceptance  of  a 
contract  of  sale.  What  are  the  other  facts  in  the 
case  P  As  I  have  said,  I  do  not  think  it  necessary 
to  draw  fine  distinctions  in  the(<e  licensing  matters. 
Travellers  canvassing  for  orders  are  undoubtedly 
common  incidents  in  the  wine  and  spirit  trade  as 
in  many  other  trades,  and  I  think  it  would  be 
a  startling  proposition  to  say  that  the  mere  for- 


warding an  order  was  sufficient  evidence  of  the 
acceptance  of  a  contract.  It  seems  to  me  that 
the  course  of  business  here  prescribed,  that  no 
order  was  to  be  accepted  in  the  sense  of  a  con- 
tract, nor  goods  delivered,  until  the  orders  were 
first  handed  into  the  office  and  entered  in  the 
order-book,  and  that  any  person  infringing  that 
rule  would  be  instantly  dismissed,  did  point  to 
the  fact  that  it  was  not  intended  that  the  taking 
of  an  order  to  be  afterwards  transmitted  should 
be  the  acceptance  of  a  contract.  I  think  that 
the  magistrates  meant  to  say  that  Cooper  was  a 
person  who  was  to  canvas  for  orders,  and  they 
set  out  the  restrictions  or  rules  under  which  he 
was  to  do  so,  and  then  they  found  that  Plant 
had  not  any  notice  of  those  restrictions,  or  of 
any  limitation  on  Cooper's  authority.  Ix)oking 
at  theae  facts,  and  comparing  them  with  the 
facts  in  Walker  v.  Walker  {ubi  sup.),  in  my 
opinion  there  was  no  evidence  on  which  the 
magistrates  ought  to  have  come  to  the  conclusion 
that  there  was  an  executory  contract  made  at 
Plant's  house  for  the  sale  of  the  beer.  So  far  as 
the  written  rules  wont,  there  was  no  evidence  of 
Cooper's  authority,  in  fact,  to  accept  contracts ; 
and,  so  far  as  the  previous  practice  went,  there 
was  no  evidence  that  the  appellant  had  autbori^ 
him  to  accept  contracts.  It  seems  to  me  that 
the  only  inference  that  the  magistrates  onght  to 
have  drawn  was  that  Cooper  was  there  to  take 
orders  and  transmit  them  to  headquarters,  where 
they  might  be  accepted  or  not,  as  the  appellant 
liked.  I  do  not  know  that  much  is  to  be  gained 
by  referring  to  the  authorities  beyond  saying  that 
in  the  cane  of  Pletts  v.  Campbell  (ubi  sup.)  the 
court,  on  the  facts  there  stated,  came  to  the 
conclusion  that  the  substantial  part  of  the  trans- 
action took  place  at  the  customer's  place  of  busi- 
ness, or,  at  any  rate,  not  on  the  licensed  premises. 
In  Pletts  V.  Beattie  (vhi  sup.),  where  a  postcard 
had  been  sent,  the  court  came  to  the  conclusion 
that  tbere  had  been  no  sale  off  the  licensed  pre- 
mises. In  Stephenson  v.  Rogers  (ttbi  sup.),  the 
court  came  to  the  same  conclusion,  and  they 
came  to  the  same  result  in  W(Uker  v.  Walker  (ttbi 
sup.).  The  setting  aside  and  appropriation  of 
the  goods  at  the  licensed  premises  where  the 
order  was  received  was  also  a  matter  to  be  taken 
into  consideration.  Looking  at  all  the  facts 
fairly,  I  can  see  no  evidence  of  anything  more 
than  an  acceptance  of  an  order,  the  forwarding 
of  that  order  to  headquarters,  and  the  dealing 
with  that  order  by  the  principal,  so  as  to  show 
that  the  contract — even  the  executory  contract — 
was  not  made  until  the  order  had  been  entered 
and  the  authority  of  Cooper  to  make  it  ratified. 
For  these  reasons  I  have  come  to  the  conclusion 
that  the  principle  acted  upon  in  the  case  of 
Walker  v.  Walker  (uhi  sup.)  applies  to  this  case, 
and  that  there  was  no  sufficient  evidence  of  an 
executory  contract  for  sale  by  Cooper,  so  as 
to  raise  the  point  as  to  the  sufficiency  of  an 
executory  contract,  which  was  discussed  by 
Channell,  J.  in  Stephenson  v.  Rogers  (ubi  tup.], 
I  therefore  think  that  this  appeal  ediould  be 
allowed. 

Wills,  J.  concurred,  being  of  opinion  that  the 
facts  showed  that  there  was  no  executory  con- 
tract made  at  Plant's  house,  and  added:  With 
regard  to  the  question  whether  an  executory  oon- 
tract  made  at  the  purchaser's  house  does  hring  a 
case  within  the  words  of  the  section  constitntmg 
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the  offence,  I  woald  rather  reserve  aDything  in 
the  natnre  of  a  judf^ment.  The  impression,  how- 
ever, left  on  my  mind  by  the  arguments  which 
have  deen  addressed  to  ns,  is  rather  in  favour  of 
the  view  that  an  executory  contract  is  sufficient ; 
but  I  stil]  emphatically  desire  to  keep  an  open 
mind  on  the  question,  in  case  it  should  come  up 
before  us  on  a  future  occasion,  because  it  is  im- 
possible for  any  mind,  however  experienced  in 
judicial  matters,  to  approach  a  question  which  it 
was  not  necessary  to  decide  in  tbe  same  spirit  as 
as  if  it  had  to  be  decided.  On  the  question 
whether  there  was  really  any  evidence  of  a  oom- 

Eleted  sale  at  Plant's  house  at  Bishton,  my  opinion 
ad  i*omewhat  fluctuated  during  the  course  of  the 
argument,  but  I  have  ultimately  come  to  the 
conclusion  that  the  view  expressed  by  the  Lord 
Chief  Justice  is  correct. 

Kennedy,  J.  concurred. — As  to  the  point 
whether  an  executory  contract  would  be  sufficient 
without  more  to  ooostitute  a  violation  of  the 
eection  in  question,  as  I  desire  entirely  to  reserve 
it  for  careful  consideration,  I  do  not  wish  to 
aay,  and  in  fact  it  ^ould  be  quite  useless  to 
Bay,  what  the  inclination  of  my  mind  is  on  that 
point. 

Appeal   allovoed.     Order  of  quarter  sessione 
quashed. 

Solicitors  for  the  appellant.  Bush,  Mellor^  and 
Norrisj  for  Procter  and  Son,  Burnley. 

Solicitors  for  the  respondent.  Bower,  Cotton, 
and  Bower,  for  Ainsworth,  Sanderson,  and  Howson, 
Blackbuin. 


Thursday,  March  3,  1904. 

(Before  Lord  Alybbstonb,  O.J.,  Wills  and 

Kennedy,  JJ.) 

Jackson  (app.)  v,    Wimbledon    Ubban    Dis- 
trict Council  (resps.).  (a) 

Public  health — Drain  on  private  ground — Drain' 
ing  several  houses — Drain  or  sewer — **  Single 
private  drain  ''^Public  Health  Act  1875  (38  & 
39  Vict.  c.  55) «.  41 — Public  Health  Acts  Amend' 
ment  Act  1890  (53  &  54  Vict.  c.  59)  s.  19. 

J.  was  the  owner  of  twelve  houses,  at  the  rear  of 
which  rwas  a  main  or  common  drain  with  whicn 
each  of  the  houses  connects. 

The  sewage  is  conveyed  from  the  m.ain  or  common 
drain  through  a  branch  drain  into  the  public 
sewer. 

The  sewage  of  four  other  houses,  belonging  to  two 
other  owners,  is  conveyed  by  the  mmn  or  a  mmon 
drain,  whiclh  also  runs  at  the  rear  of  those  four 
houses,  into  the  said  branch  drain. 

Both  the  main  or  common  drain  and  the  branch 
drain  are  constructed  wholly  on  private  pro- 
perty, and  it  was  admitted  thai  the  branch 
drain  was  a  **  single  private  drain  "  within  the 
meaning  of  sect.  19  of  the  Public  Health  Acts 
Amendment  Act  1890.  • 

Held,  that  the  main  or  common  drain  running  at 
the  rear  of  J.*s  houses  was  a  sewer  and  was  not 
a  "  single  private  drain  "  within  sect.  19  of  the 
Public  Health  Acts  Amendment  Act  of  1890. 

Case  stated  on  the  hearing  of  a  summons  pre- 
ferred by  the  respondents  against  the  appellant 
for  that  he,  the  appellant,  did  on  the  29th  April 

(a)  B«ported  by  W.  db  B.  flsBBBBi,  Esq.,  BMTiater-At-Lftw. 


1903,  or  on  some  day  or  days  within  six  months 
then  last  past,  make  default  in  payment  of  the 
sum  of  35(.  Is.  due  and  owing  from  the  appel- 
lant to  the  respondents,  being  the  amount  of 
expenses  incurred  by  the  respondents  in  the 
execution  of  cei*tain  works  in  relaying  the  main 
drain  at  the  rear  of  Nos.  51  to  73  (odd  numbers), 
Hartfield-ci*escent,  Wimbledon,  and  also  did  make 
default  in  payment  of  13Z.  7s.  bd.,  being  a  pro- 
portion of  the  expenses  incurred  by  the  re- 
spondents in  the  execution  of  certain  works  in 
re-laying  a  siugle  private  drain,  connecting 
No.  73,  Hartfield-crescent  and  a  certain  other 
hout^e,  No.  75,  Hartfield-crescent,  belonging  to  a 
different  owner,  with  a  certain  public  sewer. 

On  the  north  side  of  Hartfield-crescent,  in  the 
rebpondents*  district,  an»  sixteen  houses,  num- 
bered with  odd  numbers  from  51  to  81,  both  in- 
clusive. The  appellant  is  the  owner  of  twelve  of 
the  houses — namely,  the  houses  numbered  51  to 
73  inclusive.  One  Holliday  is  owner  of  the  house 
No.  75,  and  a  Mrs.  Eysoldt  is  the  owner  of  the 
three  houses  Nos.  77,  79,  and  81. 

At  the  rear  of  the  sixteen  houses  runs  a  main 
or  common  drain,  which  is  connected  with  the 
public  sewer  in  Hartfield-crescent  by  a  branch 
drain,  which  runs  between  the  house  numbered 
73  and  t.he  house  numbered  75  at  about  right 
angles  to  the  road,  under  a  narrow  piece  of  land 
between  ^he  two  houses,  which  is  unbuilt  upon. 
Each  of  the  sixteen  houses  connects  with  the 
main  drain  or  common  drain  by  means  of  branch 
drains,  which  convey  the  sewage  from  each  of  the 
bouses  to  the  main  or  common  drain,  and  thence 
through  the  branch  drain  into  the  public  sewer 
in  tbe  Hartfield-crescent. 

The  plan  set  out  below  formed  part  of  the 
case. 

The  main  or  common  drain,  from  D  to  G,  and 
the  branch  drain,  B  to  A,  are  constructed 
wholly  upon  private  property. 

Part  3  of  the  Public  Health  Acts  Amend- 
ment Act  1890,  which  includes  sect.  19  of  the 
Act,  has  been  adopted  in  the  respondents' 
district. 

On  the  26th  Nov.  1902  a  written  application  was 
made  by  certain  persons  to  the  respondents  acting 
as  thp  local  authority  under  the  Public  Health 
Act  1875,  statiag  that  the  drains  on  or  belonging 
to  the  premises  Nos.  77  to  85  (odd  numbsrs) 
inclusive,  Hartfield-crescent,  were  a  nuisance  and 
injui-ious  to  health,  and  requesting  the  respondents, 
in  pursuance  of  the  provisions  of  the  Act,  to 
empower  their  surveyor  or  inspector  of  nuisances 
to  enter  the  premises  with  or  without  assistants, 
and  cause  the  ground  to  be  opened  and  examined 
after  due  notice  to  the  occupiers  of  such  premises. 

Aci  ing  in  pursuance  of  sect.  41  of  the  Act,  the 
respondents,  as  such  local  authority,  did,  on  the 
10th  Dec.  1902,  by  writing,  empower  their  inspector 
of  nuisances,  after  twenty -four  hours'  written 
notice  to  the  occupiers  of  the  premises,  and  such 
other  premises  as  might  be  by  him  found  necessary, 
to  enter  such  premises  with  or  without  assistants 
and  cause  the  ground  to  be  opened  and  examine 
such  drains. 

In  pursuance  of  such  authority,  the  inspector 
of  nuisances  did  open  up  the  drains — namely,  the 
drains  at  the  rear  of  Nos.  77  to  85  (odd  numbers) 
inclusive,  HaHfield- crescent — after  giving  twenty- 
four  hours'  due  notice  to  the  occupiers  of  such 
premises,  and  upon  such  examination  found  that 
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it  was  necessary  for  the  drain  at  the  rear  of  Nos. 
75  and  51  to  73  (odd  numbers)  inclusive,  Hart- 
fleld-crescent,  to  be  also  opened  up  and  examined. 
Being  empowered  by  the  respondents  to  open  up 
such  other  drains,  the  inspector,  after  due  notice 
to  the  occupiers  of  Noa.  75  and  51  to  73  (odd 
numbers)  inclusive,  Hartfield- crescent  aforesaid, 
did  enter  such  premises  and  open  up  such  drains. 

The  whole  of  the  main  or  common  drain 
appeared  to  be  in  a  bad  condition  and  to  require 
alteration  and  amendment,  and  the  inspector  duly 
represented  such  fact  to  the  respondents.  The  re- 
spondents, acting  upon  such  representation,  forth- 
with caused  notice  in  writing  to  be  given  te  the 
owners  or  occupiers  of  the  sixteen  houses,  requiring 
them  forthwith  or  within  a  reasonable  time  therein 
specified  to  do  the  necessary  works. 

The  owners  of  the  premises  Nos.  75,  77,  79,  and 
81,  Hart  field*  crescent  duly  executed  the  works 
required  by  the  respondentia  to  their  satisfaction 
so  far  as  such  works  affected  the  main  or  common 
drain  at  the  rear  of  their  premises,  but  made 
default  in  executing  the  works  required  te  the 
branch  drain  between  the  pointe  A  and  B  on  the 
plan. 

The  appellant,  as  the  owner  of  the  houses  Nos. 
51  to  73  (odd  numbers)  inclusive,  Hartfield-crescent, 
did  not  comply  with  such  notice,  but  made  default 
in  executing  the  works  so  required  to  be  done  to  the 
branch  drain  A  and  B,  and  the  main  or  common 
drain  between  the  points  B  and  C,  and  the  respon- 
dents duly  executed  such  works,  and  their  sur- 
veyor duly  made  an  apportionment  of  the  expenses 
of  such  works  by  apportioning  the  expense  of  the 
branch  drain  A  ana  o  amongst  the  owners  of  the 
sixteen  houses — namely,  upon  the  appellant  in 
respect  of  his  ownership  of  the  houses  Nos.  51  to 
73  (odd  numbers)  inclusive,  upon  Holliday  in 
respect  of  the  ownership  of  the  house  No.  75,  and 
upon  Mrs.  Eysoldt  in  respect  of  her  ownership  of 
the  houses  Nos.  77,  79,  and  81,  and  also  appor- 
tioned the  cost  of  the  works  executed  to  the  main 
or  common  drain  at  the  rear  of  51  to  73  (odd 
numbers)  inclusive  upon  the  appellant. 

The  appellant  did  not,  within  the  required 
statutory  period  of  three  months,  dispute  such 
apportionment,  and  the  same  has  now  become 
bindirg  and  conclusive. 

Formal  demand  was  duly  made  by  the  respon- 
dente  acting  as  the  local  authority  on  the 
appellant  for  payment  of  the  sum  of  352.  1«., 
being  the  amount  of  the  apportionment  in  respect 
of  the  works  executed  to  the  main  or  common 
drain  at  the  rear  of  51  to  73  (odd  numbers) 
inclusive,  Hartfield-crescent,  shown  as  between 
the  point  marked  B  and  C  on  the  plan,  and  the 
sum  of  13Z.  78. 5(2.  as  his  proportion  of  the  expenses 
of  the  works  executed  to  the  branch  drain  shown 
as  between  the  pointe  A  and  B  on  the  plan. 

The  appellant  made  default  in  complying 
with  such  demand,  and  the  reepondente,  on  the 
8th  Aug.  1903,  dul^  laid  their  complaint. 

There  was  no  dispute  between  the  parties  as  to 
the  amounte  claimed  by  the  respondents,  and  for 
the  purpose  of  this  case  they  were  to  be  taken  as 
agreed. 

By  sect.  41  of  the  Public  Health  Act  1875  it 
is  provided  that : 

On  the  written  application  of  any  person  to  a  looal 
anthority  stating'  that  any  drain,  water-oloset,  earth- 
oloset,  privy,  ash-pit,  or  oesspool,  on  or  belonging  to  any 


premises  within  the  diatriot,  is  a  naisanoe  or  injorioai  to 
health  (but  not  otherwise),  the  looal  aathority  may  by 
writing  empower  their  surveyor  or  inspector  of  nnisanoM, 
after  twenl^-fonr  honrs'  written  notice  to  the  oocnpiar  of 
Bnch  premises,  or  in  case  of  emergency  without  notioe, 
to  enter  saoh  premises  with  or  withont  assistants,  and 
canse  the  groand  to  be  opened  and  examine  saoh  dnin, 
water-closet,  earth-closet,  privy,  ash-pit,  or  cesspooL  If 
the  drain,  water-cloeet,  earth-closet,  privy ,  ash-pit,  or  oess- 
pool on  examination  is  found  to  be  in  proper  condition, 
he  shall  canse  the  ground  to  be  closed  and  any  damage 
done  to  be  made  good  as  soon  as  can  be,  and  the 
expenses  of  the  works  shall  be  defrayed  by  the  local 
aathority.  If  the  drain,  water-closet,  earth-closet,  privy, 
ash-pit,  or  cesspool  on  examination  shall  appear  to  be  in 
bad  condition  or  to  require  alteration  or  amendment,  the 
local  authority  shall  forthwith  cause  notice  in  writing  to 
be  given  to  the  owner  or  occupier  of  the  prpmissi 
requiring  to  forthwith  or  within  a  reasonable  time  therein 
specified  to  do  the  necessary  works,  and  if  such  notios 
is  not  complied  with  the  person  to  whom  it  is  given  shall 
be  liable  to  a  penalty  not  fxe«»eding  10s.  for  every  day 
during  which  he  continues  to  make  default,  aud  the 
looal  authority  may,  if  they  think  fit,  execute  each 
works,  and  may  recover  in  a  summary  manner  from  the 
owner  the  expenses  incurred  by  them  in  so  doing,  or  may 
by  order  declare  the  same  to  be  private  improvement 
expenses. 

By  sect.  4  of  the  Public  Health  Act  1875 : 

"  Drain  "  means  any  drain  of  and  used  for  drainage  of 
one  building  only  or  premises  within  the  same  curtilages, 
and  made  merely  for  the  purpose  of  communicating 
therefrom  with  a  cesspool  or  other  like  receptacle  far 
drainage,  or  with  a  sewer  into  which  tilie  drainage  of  two 
or  more  buildings  or  premises  occupied  by  different 
persons  is  conveyed. 

^' Sewer"  includes  sewers  and  drains  of  every 
description  except  drains  to  which  the  word  ^  drain " 
interpreted  as  aforesaid  applies,  and  except  draina  vested 
in  or  under  the  control  of  any  authority  having  the 
management  of  roads  and  not  being  a  local  authority 
under  this  Act. 

By  sect.  19,  sub-sect.  1  of  the  Public  Health 
Acts  Amendment  Act  1890  it  is  provided  that : 

Where  two  or  more  houses  belonging  to  different 
owners  are  connected  to  a  public  sewer  by  a  single 
private  drain  an  application  may  be  made  under  sect.  41 
of  the  Public  Health  Act  1875  (relating  to  complaints  as 
to  nuisances  from  drains),  and  the  local  authority  may 
recover  any  expenses  incurred  by  them  in  executing  any 
works  under  the  powers  oonferred  on  them  by  that 
section  from  the  owners  of  the  houses  in  such  shares  and 
proportions  as  shall  be  settled  by  their  surveyor  or  in 
case  of  dispute  by  a  court  of  summary  jurisdiction. 

And  by  sub-sect.  3  it  is  provided  that : 

For  the  purposes  of  this  section  the  expression 
**  drain  "  includes  a  drain  used  for  the  drainage  of  more 
than  one  building. 

The  question  for  decision  was  whether,  having 
regard  to  all  the  facte,  the  main  or  common 
drain,  B  to  C,  used  for  the  drainage  of  houses 
Nos.  51  to  73  (odd  numbers)  inclusive,  all  of  which 
houses  belonged  to  the  appellant,  was  a  single 
private  drain  within  the  meaning  of  sect  19  of 
the  Public  Health  Acts  Amendment  Act  1890. 

At  the  hearing  it  was  admitted  on  behalf  of 
the  appellant  that  the  branch  drain,  A  to  B,  was 
a  "  single  *'  private  drain  within  the  meaning  of 
sect.  19  of  the  Act  of  1890,  but  it  was  contended 
on  his  behalf  that  the  main  or  common  drain, 
B  to  G,  was  a  sewer  within  the  meaning  of 
sect.  4  of  the  Public  Health  Act  1875,  and  not  a 
single   private  drain  connecting   two  or  more 
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honsee  belonging  to  different  owners  with  a  public 
sewer  within  the  meaning  of  sect.  19  of  the  Act 
of  1890. 

The  following  eases  were  cited  in  support  of 
these  contentions  : 

Travis  v.   Uttley,  70  L.  T.  Bep.  242 ;  (1894)  1  Q.  B. 

233; 
Self  ▼.    Hove  CowimiesionerB,  72  L.  T.  Bep.  234 ; 

(1895)  1  Q.  B.  685  ; 
Bradford  v.  Mayor  of  Easthowmef  74  L.  T.  Bep. 

762  ;  (1896)  2  Q.  B.  205 ; 
Kershaw  v.    Taylor,  73  L.  T.  Bep.  274 ;   (1895)  2 

Q.  B.  471 ; 
Holland  ▼.  LaKorus,  66  L.  J.  285,  Q.  B. 

On  behalf  of  the  respondents  it  was  contended 
that  it  was  necessary  to  have  i*egard  to  the  entire 
system  of  drainage  discharging  into  the  public 


sewer  at  the  end  of  the  branch  drain  nearest  the 
public  sewer,  marked  A,  and  that  such  system  of 
drainage  comprehends  the  drainage  of  the  whole 
of  the  sixteen  houses,  Nos.  51  to  81  (odd  num- 
bers) inclusive,  Hartfield-crescent,  which  houses 
belong  to  different  owners,  and  form,  in  fact,  one 
entire  drain  connecting  the  whole  of  the  sixteen 
houses  with  the  pubhc  sewer,  and  that,  there- 
fore, the  main  or  common  drain,  D  to  0,  behind 
all  the  sixteen  houses,  and  the  branch  drain,  B  to 
A,  are  capable  of  being  dealt  with  under  sect.  19 
of  the  Public  Health  Acts  Amendment  Act  1890 
as  a  single  private  drain  within  the  meaning  of 
that  section.  Seal  v.  Merthyr  Tydfil  Urban  Dis' 
triet  Council  (77  L.  T.  Rep.  303;  (1897)  2  Q.  B. 
543)  was  cited  on  behalf  of  the  respondents. 

The  justices  decided  in  favour  of   the  con- 
tention of  the  respondents. 


A  to  B.— Branoh  drain  from  honaeB  belonging  to  Mrs.  Eysoldt  (77  to  81),  Mr.  Holliday  (75),  and 

Mr.  Jaokaon  (51  to  73). 
B  to  G. — Drain  from  Mr.  Jaokaon'a  honaes. 
B  to  D. — Drain  from  Mrs.  Eysoldfa  and  Mr.  HoUiday's  honaes. 


Sylvain  Mayer  for  the  appellant. — It  is  con- 
tended by  the  respondents  that  B  to  C  is  a  single 
private  drain  within  sect.  19  of  the  Public  Health 
Acts  Amendment  Act  1890.  It  is  really  a  sewer, 
for,  BO  far  as  this  portion  of  the  main  or  common 
draon  is  concerned,  it  does  not  connect  two  or 
more  houses  belonging  to  different  owners  with 
the  public  sewer.  It  is  not,  therefore,  a  single 
private  drain  within  the  meaning  of  that  section. 
Sect.  4  of  the  Public  Health  Act  1875  is  also  in 
my  favour.  If  the  contention  of  the  respondents 
is  correct  there  would  be  no  sewers  left.  He 
referred  to 

Bradford  v.  Mayor  of  Easthovme,  74  L.  T.  Bep.  762 ; 

(1896)  2  Q.  B.  205  ; 
Beg.  V.  Mayor  of  Hastings,  75  L.  T.  Bep.  377 ;  (1897) 

1  Q.  B.  46. 

Macmorran,  K.C.  (George  Humphreys  with 
him)  for  the  respondents. — Apart  from  the  Public 
Health  Acts  Amendment  Act  1890,  the  entire 
system  is  a  system  of  sewers.  That  statute  did 
not  alter  what  was  a  drain  or  a  sewer,  but  merely 
made  the  owners  liable  for  the  repairs  to  a 
*' single  private  drain"  which  connected  two  or 
more  houses  belonging  to  different  owners  with  a 
public  sewer.  For  the  purposes  of  sect.  19  of  the 
Act  of  1890  a  '*  drain  "  includes  a  drain  used  for 
the  drainage  of  more  than  one  building,  and  so 


for  that  purpose  a  sewer  may  be  a  "  drain."    He 
referred  to 

Bradford   v.  Mayor  of  Eastbourne  (sup.),    judg- 
ment of  Wills,  J.,  at  p.  215. 

The  facts  of  this  case  would  lead  to  an  absurdity 
unless  the  contention  of  the  respondents  is  the 
right  one.  There  cannot  be  a  sewer  leading  into 
a  single  private  drain  and  then  into  a  sewer. 
These  drains  are  made  by  the  statute  single 
private  drains  because  they  are  on  private  ground, 
and  the  public  authority  cannot  get  at  them. 
The  case  of  Reg.  v.  Mayor  of  Hastings  (sup.)  is 
not  in  point,  and  the  cfecision  there  does  not 
affect  this  case. 

Mayer  in  reply  referred  to 

Beal  V.  Merthyr  TydJU  Urban  District  Council^  77 
L.  T.  Bep.  303 ;  (1897)  2  Q.  B.  543. 

Lord  Alybbstonb,  O.J. — I  hope  that  the  day 
will  arrive  when  no  question  can  arise  as  to  what 
is  a  sewer  and  what  is  a  drain.  Really,  the 
difficulty  of  dealing  with  these  questions  is  such, 
and  the  courts  have  had  such  difficulty  that  one 
does  hope  that  something  may  be  done  in  the 
way  of  a  declaratory  Act  or  an  amending  Act  to 
put  these  questions  beyond  the  range  of  dis- 
cussion. The  difficulty  probably  arises,  and  the 
difficulty  in  legislating  probably  arose,  from  the 
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fact  that  here  yon  are  applying  modem  proTisionR 
as  to  sanitation  and  repairs  of  drains  to  old 
methods  of  drainage  that  have  been  built  np 
under  all  kinds  of  systems.  Now,  the  main 
proposition  for  which  Mr.  Macmorran  contends 
is  this :  Once  get  sect.  19  of  the  Act  of  1890  to 
apply,  you  are  entitled  to  go  back  to  the  end  of 
all  the  drains  and  sewers — for  this  purpose  I  will 
call  them  drains  so  as  not  to  beg  the  question — 
that  connect  with  your  private  drains,  and  to 
bring  them  all  within  the  purview  of  sect.  41  of 
the  Act  of  1875.  I  think  stated  in  that  wpy  the 
proposition  goes  too  far.  I  have  had  a  great  deal 
of  trouble  in  this  case  by  reason  of  the  fact  that 
it  is  admitted  that  from  A  to  B  is  a  single  private 
drain  within  sect.  19,  and  therefore  in  respect  to 
that  part  of  i^-,  at  any  rate,  proceedings  could  be 
taken  linder  sect.  41.  But  I  think  that  the  main 
contenti9n  of  Mr.  Macmorran  goes  too  far.  It 
does  not  follow  that  you  can  be  entitled  to  go  to 
the  end  of  every  pipe  and  say  that  they  are  all  of 
them  private  drains  because  they  happen  to  con- 
nect. One  can  put  a  number  of  cases,  although  I 
do  not  know  that  very  much  light  is  thrown  by  try- 
ing to  put  cases.  But  it  does  seem  to  me,  to  take 
one  case,  that  if  that  were  so,  a  person  who  was  in 
possession  of  an  undoubted  sewer,  or  through 
whose  land  there  went  a  sewer,  the  obligation  of 
repairing  such  sewer  having  fallen  upon  the 
local  authority,  might  be  deprived  of  those  rights 
by  the  action  of  third  persons  without  his  consent 
at  all.  Therefore  1  think  the  proposition  is  too 
wide.  Under  these  circumstances  what  is  the 
real  question  we  have  to  decide  ?  From  0  to  B, 
it  is  admitted,  would  be  a  sewer  within  the  mean- 
ing of  the  Public  Health  Act  1875  if  it  had 
discharged  into  a  sewer  at  the  point  B,  or  if  it 
had  been  connected  by  a  pipe  (which  was  not  a 
single  private  drain)  which  ran  from  the  point  B 
into  the  sewer.  At  first  1  was  inclined  to  think  it 
was  difficult  to  contend  that  a  sewer  could  com- 
municate with  a  single  private  drain,  but,  after 
the  consideration  this  case  undergone  and  the 
argument  that  has  been  addressed  to  us,  1  think 
that  that  view  of  mine  was  not  well  founded  and 
went  too  far.  The  ecbeme,  as  far  as  one  can  see 
there  is  a  scheme  of  legislation,  originally  pro- 
vided that  where  there  was  a  drain  which  drained 
more  than  two  houses  or  more  than  two  buildings 
within  the  definition  (sect.  4  of  the  Public  Health 
Act  1875)  it  became  a  sewer  because  it  was  not  a 
drain.  1  can  well  imagine  that  there  may  be  a 
structure,  as  in  this  case,  dealing  with  a  long  row 
of  houses  as  to  which  it  could  not  be  denied  that 
they  would  be  sewers.  They  do  in  fact  empty 
on  both  sides  in  this  case  into  that  which,  for  this 
purpose,  must  be  taiien  as  being  a  single  private 
drain.  1  do  not  think  that  the  admission 
of  a  single  private  drain  ought  to  be  con- 
strued as  being  an  admission  that  the  whole 
of  it  is  a  single  private  drain,  because  what- 
ever may  have  been  the  reasons  for  the  ad- 
mission, or  however  it  came  to  be  made,  the 
point  was  distinctly  raised  that  from  0  to  B 
was  a  sewer.  Does  sect.  19  of  the  Act  of  1890, 
which  enables  the  local  authority  to  apply  sect.  41 
of  the  Act  of  1875,  involve  the  proposition  and 
euabJe  one  to  say  that,  because  that  you  find  that 
there  is  a  single  private  drain,  the  connections 
with  that  must  be  part  of  the  single  private 
drain,  and  are  to  be  so  regarded?  As  I  have 
already  pointed  out,  that  might  involve  the  loss 


of  rights  and  the  change  of  obligations  which 
undoubtedly  existed  prior  to  the  Act  of  1890,  and 
it  would  require  clear  and  distinct  words  in 
order  to  bring  about  that  result.  The  words  of 
sect.  19  are :  "  Where  two  or  more  houses,  be- 
longing to  different  owners,  are  connected  with  a 
public  sewer  by  a  single  private  drain.'*  I  am 
fully  conscious  of  the  difficulty  of  understanding 
what  was  meant  by  a  single  private  drain,  having 
regard  to  the  fact  that  if  a  drain  does  drain  two 
houses  it  would  become  a  sewer  by  virtue  of  the 
Public  Health  Act  1875.  But  at  the  same  time 
the  Legislature,  I  think,  certainly  did  not  mean 
to  sweep  away  the  distinction  between  a  draia 
and  a  sever  for  all  purposes  in  that  particular 
case,  not  does  Mr.  Macmorran  contend  that.  He 
says  that  for  some  purposes  the  distinction  will 
remain.  If  it  deals  with  nuisance  and  rep<%ir,  1 
do  not  know  what  there  is  substantial  left  beyond 
ventilation,  which  Mr.  Macmorran  referred  to.  At 
any  rate,  it  seems  to  me  that  the  purview  of  the  sec- 
tion is  to  confine  the  operation  of  sect.  41  to  that 
which  is  a  single  private  drain,  and  T  point  oat 
that  in  the  case  which  has  been  of  great  assist* 
auce  to  us  and  which  certainly  discussed  the 
matter  more  carefully  than  any  other  case  that  I 
know — I  mean  the  case  of  Bradford  v.  Mayor  of 
Eastbourne  (74  L.  T  Rep.  762 ;  (1896)  2  Q.  B.  205) 
— it  was  not  contended  in  the  case,  nor  was  it  any 
part  of  the  decision,  that  the  obligations  and 
rights  extended  to  more  than  that  it  was  a  single 

Srivate  drain  in  fact.     It  was  not  aoy  part  of  that 
ecision  to  decide  that  that  which  was  connected 
with  a  single   private   draia   must  of   necessity 
have  been  a  single  private  drain  itself,  or  part  of 
it.    1  cannot  help  thinking  that  the  language  of 
the  most  careful  judgment  (if  he  will  permit  me 
to  say  so)  ot  my  brother  Wills  rather  excludes  the 
idea  that  the  matter  was  in  any  way  considered 
by  the  court  beyond  the  particular  question  as  to 
what  was  the  meaning  of  *'  a  single  private  drain  '^ 
under  sect.  19  of  the  Act  of  1890.     Therefore  I 
think  that  we  are  entitled,  notwithstanding  the 
admission,  to  aay  that  that  which  was  a  sewer 
may  still  remain  to  be  a  sewer,  and  that  the  fact 
that  it  connects  with  a  siugle  private  drain  doei 
not  make  a  difference.      It  would   have  been  a 
sewer  had  it  connected  with  the  main  sewer  by 
means  of  that  which  was  itself  a  sewer,  or  by  a 
continuation  of  its  own  pipe.    I  do  uot  think  the 
fact  that  it  does  happen  to  pour  out  into  a  single 
private    drain    between   the  points    A  B,   and 
thereby  gets  to  the  sewer,  makes  any  difference 
for  the  purpose  of  deciding  what  is  the  charactor 
of  the  pipe  which  runs  from  C  to  B.     Of  course, 
in  this  case  Mr.   Macmorran    says  you  find  a 
private  drain ;  you  find  the  different  owners,  and 
therefore  a  case  under  sect.  19  arises.    1  think 
that  is  perfectly  true  so  far  as  the  portion  of  the 
pipe  or  conduit  is  concerned  which  is  found  to  be 
a  single  private  drain  into  which  the  other  drains 
or  sewers  may  connect ;  but  I  can  see  no  reason 
why  a  sewer  should  not  connect  with  the  sii^le 
private  drain  and  then  with  another  sewer.    For 
these    reasons,   which   I  admit  are  difficult   to 
express  clearly,  having  regard  to  the  difficulty 
of  the  subject,  I  have  come  to  the  conclusion  that 
the  magistrates  were  wrong  in  coming  to  the  con- 
clusion that  the  portion  of  the  drain  or  condoit 
between  C  and  B  was  a  drain  within  the  meaning 
of  the  Public  Health  Act  and  not  a  sewer,-  and 
that  this  appeal  ought  to  be  allowed. 
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Wills,  J. — I  haveoome  to  the  same  conolasion, 
though  with  considerable  difficulty,  because  it 
seems  to  me  that  to  reconcile  sect.  19  of  the  Act 
of  1890  with  the  general  legislation  on  this  sub- 
ject is  a  work  of  extreme  difficulty.  The  court  of 
which  I  was  a  member  attempted  to  do  it  in  the 
Ecistboume  case,  and  I  think,  so  far  as  the  EcuU 
bourne  case  was  concerned,  the  attempt  was  not 
altogether  unsuccessful.  But  now  it  comes 
to  lie  applied  to  a  different  set  of  circum- 
stances, and  that  brings  one  to  a  fresh  diffi- 
culty and  one  as  to  which  the  considerations 
of  policy  appear  to  me  to  be  pretty  evenly 
balanced ;  so  there  is  a  very  great  difficulty 
in  saying  that  there  is  any  particular  reason 
why  one  should  incline  to  one  class  of  construc- 
tion rather  than  another  for  reasons  of  public 
convenience  or  general  policy.  What  appears  to 
me  to  be  the  determining  factor  really  is  that 
when  you  come  to  look  at  sect.  19  and  suppose 
that  it  do«s  apply  to  what  has  happened  in  this 
caae,  the  facts  which  are  disclosed  in  this  case 
woold  seem  to,  prima  facie,  bring  us  to  say  that 
this  was  a  case  in  which — under  certain  circum- 
stances, at  all  events — sect.  19  might  apply, 
hecauae  there  are  two  or  more  houses  which  belong 
to  different  owners— namely,  those  on  the  righ£ 
hand  side  and  those  on  the  left- hand  side  of  the 
passage-way  through  which  A  to  B  is  carried. 
They  are  connected  with  the  public  sewer  by  that 
single  private  drain  A  B,  and  then  one  has  got 
to  see  when  that  is  granted  what  the  conse- 
quences are  those  being  the  facts.  The  conse- 
quences are  that  application  may  be  made  under 
sect.  41,  of  the  principal  Act,  and,  when  you  return 
to  sect.  41, 1  think  it  is  very  cleai  that  the  drain 
in  respect  of  which  complaint  is  to  be  ma^le  and 
the  drain  in  respect  of  which  the  local  authority 
has  the  power  of  calling  upon  the  owner  to  do  the 
work,  and  may  do  it  themselves  if  the  owner 
does  not  do  it,  is  the  same  in  each  case.  If  that 
is  the  case,  then,  inasmuch  as  the  obstruction  did 
not  lie  between  A  and  B,  sect.  41  would  not 
apply.  There  seems  to  be  a  certain  sort  of  intelli- 
gent groundwork  for  such  a  view  in  this  con- 
sideration, that  if  the  obstruction  does  arise 
between  A  and  B,  generally  speaking,  it  is  almost 
impossible  to  say  which  of  the  various  effiuents 
which  meet  in  A  and  B  is  the  one  that  does 
the  mischief,  and  therefore  it  is  reasonable 
enough  that  the  expense  of  putting  things  right 
should  be  shared  amongst  all  the  people  who  use 
A  and  B.  That,  of  course,  does  not  apply  when 
you  are  dealing  with  B  to  C,  because  irom  B  to 
C  the  other  houses  which  are  necessary  to  bring 
in  the  operation  of  sect.  19  of  the  Act  of  1890  do 
not  come  in  at  all,  and  because,  excepting  for  the 
purposes  of  sect.  19,  from  B  to  C  is  undoubtedly 
a  sewer.  I  do  not  say  that  these  reasons  are 
satLsfactory.    I  very  much   doubt  whether  com- 

Sletely  satisfactory  reasons  could  be  given  for  any 
ecision  any  way  upon  any  question  almost  of 
those  which  have  come  under  my  notice  under 
this  sect.  19;  but  1  think,  upon  the  whole,  for 
the  reasons  which  I  have  mentioned,  that  the 
decision  which  my  Lord  has  announced  is  the 
correct  one. 

Xbnnedy,  J. — I  think  so  too.  I  quite  agree 
that  it  is  very  difficult  to  come  to  any  satisfactory 
solution  of  the  difficulties  which  are  presented  on 
one  side  or  the  other  in  conneotion  with  this  case ; 
but  it  seems  to  me  that  the  least  difficult  is  the 


one  which  my  Lord  has  presented.  I  will  only 
add  just  this :  The  section  which  is  invoked  by 
the  respondents  here  is  sect.  19  of  the  Public 
Health  Acts  Amendment  Act  1890.  To  what 
does  that  relate  P  To  put  it  shortly,  it  relates  to 
the  rights  or  duties  of  repairing  and  of  bearing 
expense  connected  with  a  single  private  drain 
which  connects  two  or  more  houses  belonging  to 
different  owners  with  a  sewer.  Does  any  portion 
of  B  to  C — ^that  is  what  we  have  got  to  deal  with 
— fulfil  that  condition  P  Clearly  not.  B  to  C  is  a 
complete  length,  which  would  be  a  sewer  and  repair- 
able by  the  public  authority  for  the  whole  dis- 
tance, because  it  is  a  length  of  conveyance  of 
sewage— to  avoid  the  words  **  drain"  and 
"  sewer** — ^not  from  different  owners  but  from  the 
same  owner.  Does  A  to  B  satisfy  it  P  1  think 
myself  it  does,  and  no  question  arises  as  to  A  to 
B.  There  from  B  to  A  you  have  got  the 
different  owners ;  you  have  got  them  connected 
by  what  certainly  may  be  described  as  a  single 
private  drain.  l5oes  the  fact  then  that  A  to  B 
may  be  a  single  private  drain  and  does  collect 
from  houses  owned  by  different  persons,  carry 
with  it,  BO  to  speak,  the  right  to  treat  as  a  single 
private  drain  within  the  section  a  tract,  I  will 
call  it,  or  a  range  of  drainage  which  clearly  does 
satisfy  it,  and  the  connection  of  which  at  B  is 
one  of  the  elements,  but  one  which  by  itself  would 
be  insufficient  to  make  A  B  a  single  private  drain. 
A  B  only  becomes  a  single  private  arain  because 
of  the  connection  with  different  houses  which  is 
involved  in  the  connection  of  B  not  only  with 
B  C,  but  with  B  D.  It  seems  to  me  that  that  is 
the  most  simple  because  the  most  natural  explana- 
tion of  the  words,  and  also  the  one  which  on  the 
whole  least  conflicts  with  the  consideration  that 
arises  from  the  fact  that  this  is  an  amending 
Act,  and  has  to  be  read  with  the  provisions  of  the 
earlier  legislation,  which  undoubtedly  did  protect 
the  private  owner  in  respect  of  these  things. 

AppecU  allowed. 

Solicitors:  W.    W,    Young ,    Son,  and    Ward; 
B,  H.  8.  Butterwortk. 


Saturday,  March  5, 1904. 

(Before  Walton,  J.) 

Norfolk  County  Council  v,  Gsebn  and 

ANOTHER,  (a) 

Highways  —  Bepair  —  Extraordinary  trafic  — 
JbJxtraordinary  expenses  for  repairs — Haulage 
of  timber  over  roads — Timber  the  natural  prO' 
duce  of  land — Period  of  limitation  for  recovery 
of  es^penses — **  Particular  work  extending  over 
iimg  period  '*  —  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  A  42  Vict  c.  77), 
s.  23— Locomotives  Act  1898  (61  &  62  Vict,  c.  29), 

8.  12,  StU}'8,  1  (6). 

The  defendants  for  a  period  extending  over  two 
years  bought  from  the  owner  of  an  estate 
a  large  quantity  of  timber  which  was  felled  on 
the  estate,  ana  the  timber  was  hatUed  by  the 
defendants  to  the  railway  station  over  two  roads 
for  a  distance  of  between  two  and  three  miles  on 
each  road,  the  haulage  being  done  partly  by 
horses  and  partly  by  a  traction  engine.  The 
quantity  of  timber  so  hauled  was  about  1500  tons, 

(a)  Reported  by  W.  W.  Orr,  Esq.,  Barnster-at'Law. 
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and  the  felling  and  haiding  were  done  under 
several  separate  contracts  extending  over  the  two 
years.  During  this  period  the  traffic  of  the 
defendants  over  the  roads  was  unusv>al  traffic, 
did  unusual  damage  to  the  roads,  and  caused 
unusual  expenses  in  repairing  the  roads,  which 
were  constructed  to  hear  ordinary  country  traffic, 
usually  agricultural  traffic. 

In  an  action  brought  by  the  highway  authority  to 
recover  the  expenses  of  repairing  the  roads,  as 
being  "extraordinary  expenses**  incurred  by 
them  in  consequence  of  the  **  extraordinary 
traffic"  within  sect.  23  of  the  Highways  and 
Locomotives  Act  1878,  the  defendants  alleged 
that  the  timber  was  the  natural  produce  of  the 
land  and  that  the  carting  of  su^h  produce  to  the 
railway  station  was  ordinary  traffi^i  and  an 
ordinary  user  of  the  road. 

Held,  that,  having  regard  to  the  total  weight 
carried,  the  frequency  of  the  loads  and  the  m^ans 
by  which  it  was  carried,  the  traffi/i  was  "  extra- 
ordinary traffi^c  *'  toithin  the  meaning  of  sect.  23, 
and  the  fact  that  the  timber  was  the  natural  pro- 
duce of  the  land  did  n^t,  under  the  circumstances, 
prevent  the  traffic  from  being  **  extraordinary,'* 
or  the  expenses  from  being  **  extraordinary 
expenses,*'  which  the  highway  authority  were 
entitled  to  recover. 

Held,  further,  that  the  work  was  not  a  **  particular 
work  extending  over  a  long  period  **  within  the 
meaning  of  sect.  12,  sub-sect.  I  (6),  of  the  LocomO' 
tives  Act  1898,  and  that  therefore  the  sub-section 
did  not  give  the  highway  authority  the  right  to 
bring  their  action  for  the  recovery  of  the  whole  of 
the  expenses  within  six  months  after  the  co^nple- 
tion  of  the  work,  and  consequently  tJiat  by  the  sub- 
section their  claim  was  barred  for  any  expenses 
incurred  more  than  twelve  m>onths  before  the  com- 
mencement of  the  action. 

Action  tried  before  Walton,  J.  without  a  jury. 

The  plaintiffs,  the  Norfolk  County  CiDuncil, 
alleged,  in  their  statement  of  claim,  that  they 
werH  liable  to  repair  the  main  roads  therein 
mentioned — namely,  the  Norwich  and  Stalham- 
road  and  the  Barton  and  Neatiahead-road,  and  a 
bridge  cari7ing  the  latter  road  over  a  stream, 
situate  in  the  county  of  Norfolk — and  that  they 
had  incurred  extraordinary  expenses  in  repairing 
the  same  by  reason  of  the  damage  arising  from 
the  excessive  weight  passed  along  such  roads  and 
the  extraordinary  traJQQc  conducted  thereon,  by  or 
in  consequence  of  the  orders  of  the  defendants, 
during  the  three  years  ending  the  31st  March 
1902,  and  the  plaintiffs  claimed  in  respect  thereof 
the  sum  of  6771.  28.  7d,  the  action  having  been 
commenced  on  the  4th  Aug.  1902. 

The  defendant  Edward  Green,  in  his  defence 
said  (inter  alia)  that  on  the  20th  Oct.  1900  the 
partnership  subsisting  between  himself  and  his 
co-defendant  (Edward  HaiTy  Green)  was  duly 
determined,  and  that  since  that  date  he  had 
no  interest  in  and  had  taken  no  part  in  the 
management  of  the  business,  in  respect  of  which 
the  plaintiffs'  claim  was  alleged  to  have  arisen ; 
and  he  also  relied  on  the  defence  of  his  co-defen- 
dant. 

The  defendant  Edward  Harry  Green,  in  his 
defence  said  [inter  alia)  that  he  used  the  main 
roads  in  question,  if  and  when  he  used  the  same 
during  such  period,  properly  and  with  due  care, 
for  an  ordinary  trade  of  the  district — namely,  the 


periodical  haula^  of  timber  cut  by  the  defendant 
from  woods  adjoining  or  served  by  such  main 
roads. 

As  to  the  whole  of  the  plaintiffs'  claim  the 
defendant  relied  on  the  provisions  of  sect  12, 
sub-sect.  1  (b),  of  the  Locomotives  Act  1^,  and 
submitted  that  the  plaintiffs  coald  not  recover 
any  expenses  incurred  in  respect  of  damase  done 
to  those  main  roads  and  bridge  more  than  ux 
months,  or  alternatively  more  than  twelve 
months  before  the  commencement  of  this  action. 

Alternatively,  the  defendant,  while  denying  all 
liability,  brought  into  court  the  sum  of  llOi.,  and 
said  that  that  sum  was  sufficient  to  satisfy  the 
whole  of  the  plaintiffs'  claim. 

Sect  23  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  &  42  Vict.  c.  77), 
under  the  heading  "  Extraordinary  Traffic,"  pro- 
vides: 

Where  by  a  oertifioate  of  their  surveyor  it  appears  to 
the  authority  whioh  is  Uable  or  has  undertaken  to 
repair  any  high«ray,  whether  a  main  road  or  not,  that, 
haying  regard  to  the  average  expense  of  repairing  hi^- 
ways  in  the  neighboarfaood,  extraordinary  expenses  hkTe 
been  inoorred  by  snch  authority  in  repairing  such  high- 
way by  reason  of  the  damage  o^sed  by  exoeidve 
weight  pasaing  along  the  same,  or  extraordinary  traffio 
thereon,  snoh  authority  may  recover  in  a  sommaiy 
manner  from  any  person  by  vrhoae  order  such  vreight  or 
trafELo  has  been  oondncted  the  amount  of  auoh  expensM 
as  may  be  provecl  to  the  satiafaotion  of  the  court  haring 
oognisAnoe  of  the  oase  to  have  been  incurred  by  such 
authority  by  reason  of  the  damage  arising  from  each 
weight  or  traffio  as  aforesaid. 

The  Locomotives  Act  1898  (61  &  62  Vict,  c  29) 
provides : 

Seot.  12  (1).  Section  twenty -three  of  the  High  way  t 
and  LooomotiveB  (Amendment)  Act  1878  (whioh  reUtei 
to  the  recovery  of  eipenses  of  extraordinary  traiBe), 
shall  be  amended  as  follows :  (a)  Expenaee  under  that 
section  »hall  cease  to  be  recoyerable  in  a  summvy 
manner,  but  may  be  recovered  if  not  exceeding  two 
hundred  and  fifty  pounds  in  the  County  Court,  and  if 
exceeding  that  sum  in  the  High  Court,  (b)  Prooeedinga 
for  the  recovery  of  any  expenses  incurred  after  the 
passing  of  this  Act  shall  be  commenced  within  twdre 
months  of  the  time  at  which  the  daocage  has  been  done, 
or  where  the  damage  is  the  oonseqnenoe  of  any  par- 
ticular  building  oontract,  or  work  extending  over  a  long 
period,  shall  be  commenced  not  later  than  »ix  months 
after  the  completion  of  the  contract  or  work,  (c) 
There  shall  be  substituted  for  the  words  "  by  whose 
order"  the  words  ''by  or  in  consequence  of  whose 
order." 

The  facts  and  argaments  are  fully  set  out  in 
the  judgment. 

Ma^m,orran,  K.C.  and  Hansell  for  the 
plaintiffs. 

Bray,  K.C.  and  H.  Gregory  for  the  defendants. 

Cur.  adv.  vult. 

March  5. — ^Walton,  J.  delivered  the  following 
judgment:  This  is  an  action  by  the  Norfolk 
County  Council  against  Edward  Green  and 
Edward  Harry  Green,  and  the  plaintiffs  say  in 
their  statement  of  claim  that  they  are  liable  to 
repair  the  main  roads  which  are  hereinafter  men- 
tioned, and  that  they  have  incurred  extraordinary 
expenses  in  repairing  the  same  by  reason  of  the 
damage  arising  from  the  excessive  weight  passed 
along  such  roads,  and  the  extraordinary  traffic 
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conducted  thereon,  bj  or  in  consequence  of  the 
orders  of  the  defendants  during  the  three  years 
ending  the  31  at  March  1902,  and  the  roads  in 
respect  of  which  the  claim  is  made  are  stated 
to  be  the   Norwich  and  Stalham-road   and  the 
Barton    and    Neatishead-road.      The    facts    are 
to  a  large  extent  admitted.    Between  the  year 
1897  and  March  1902 — the  claim  extending  up  to 
the  31  at  March  1902 — a  considerable  quantity  of 
timber  was  felled  on  the  Beeston  estate,  whicn  is 
in   the  north-eastern  part  of  Norfolk,  between 
Norwich  and  the  sea,  Beeston  Park  lying  on  the 
road  from  Norwich  and  Wroxham  to  Stalham. 
About  the  year  1894,  Sir  Philip  Preston,  the  life 
tenant  of  the  Beeston  estate,  died,  and  he  was 
succeeded  by  Sir  Henry,  who  died  four  years 
later,  in  1897.    The  trustees  of  the  estate  after 
Sir  Henry's  death  had  heavy  expenses  to  meet. 
It  happened  that  at  this  time  there  was  upon  the 
estate  a  good  deal  of  fallen  timber  which  had 
been  blown  down  in  a  gale.    The  trustees  found 
that  they  could  raise  a  considerable  sum  by  the 
sale   of  this  and  other  timber,  and  accordingly 
between  1897  and  March  1902,  they  sold  a  large 
quantity  of  timber.    The  first  sales  in  1897,  in 
1898,  and  1899  were  made  to  a  timber  merchant 
named   Woods,  but  early  in  1900  the  trustees 
found  that  they  could  make  better  terms  with  the 
defendants,  Messrs.   Green,  and  from  that  date 
they  dealt  with  them,  making  eales  to  them  from 
time  to  time  during  1900  and  1901.    These  sales 
were    separate    transactions,    and   the    trustees 
might  at  any  time  in  1900  or  1901  have  ceased  to 
do  business  with  Messrs.  Green,  and  Messrs.  Green 
might  at  any  time  have  ceased  to  buy  timber  from 
the  trustees.    The  timber  thus  bought  by  the  de- 
fendants was  hauled  by  them  for  the  most  part  to 
Wroxham  station  and  over  the  roads  in  respect 
of  which   the  claim  arises — that  is  to  say,  the 
Wroxham  and  Stalbam-road  and  the  Barton  and 
Neatishead-road.      The    principal    claim    is    in 
respect  of  the  Wroxham  and  Stalham-road.    The 
length   of  the  road  affected  in  each  case  was 
between  two  and  three  miles.    In  the  statement 
of  claim    the    length    of    the    Stalham-road  is 
described  as  a  little  over  three  miles,  but  the  part 
really  affected  was,  I  think,  rather  less — some- 
thing under  three  miles.    The  quantity  of  timber 
hauled  by  the  defendants  between  the  early  part 
of    1900  and  March  1902  was  about  1510  tons. 
The  haulage  was  done  partly  by  horses  and  partly 
by  traction  engines.    As  I  understand,  the  total 
quantity  of  timber  sold  by  the  trustees  produced  a 
sum  of  aboat  5000Z.  The  quantity  sold  to  the  defen- 
dants realised  or  produced  a  price  of  about  40002. 
Those  are  approximately  the  figures,  although 
I  do  not  know  that  they  are  absolutely  accurate. 
The  roads  in    question   were    ordinary  country 
roads,  constructed  to  bear  ordinai*y  country  traffic. 
The  usual  traffic  over  the  roads  was  agricultural 
traffic,  and  no  doubt  the  roads  were  used  to  some 
extent  by  brewera*  drays,  and  occasionally  by 
other  traffic  of  a  similar  description  so  far  as 
weight  is  concerned.    I  ought  to  mention  here 
that  the  defendant  Edward  Green  retired  from 
partnership  with  his  co-defendanb  Edward  Harry 
Green  in  Oct.  1900,  and  is  not  responsible  for 
-what  was  done  after  that  date.    Now,  a  great 
deal    of    evidence    was    given    as    to  the    user 
of    the    roads   by  the  defendants,  and   I  have 
come  to  the  conclusion  undoubtedly  that  during 
the  two  years  in  question — that  is,  from  the  early 
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part  of  1900  up  to  the  31st  March  1902— the 
traffic  of  the  defendants  over  the  roads  in  ques- 
tion was — I  use  the  term  advisedly — unusual,  and 
did  unusual  damage  to  the  roads,  so  occasioning 
unusual  expense  to  the  plaintiffs.  The  question 
which  I  have  to  determine  is  whether  the  traffic 
was  extraordinary  traffic  within  the  meaning  of 
sect.  23  of  the  Highways  and  Locomotives  Act 
1878  (41  &  42  Vict.  c.  77).  There  was  evidence 
that  the  north-east  part  of  Norfolk  is  well  wooded, 
and  that  large  quantities  of  timber  are  sometimes 
felled  in  that  district  and  carried  to  railway 
stations,  but  I  am  satisfied  that  the  two  roads  in 
question  have,  so  far  as  I  have  heard,  never  been 
used  for  traffic  of  the  kind  which  was  put  upon 
the  roads  by  the  defendants  in  the  years  1900, 

1901,  and  to  some  extent  in  the  early  part  of 

1902,  having  regard  to  the  quantity  carried,  the 
period  within  which  it  was  carried,  and  the 
means  by  which  it  was  carried.  I  do  not  think 
that  in  this  district  there  is  anything  like  a 
regular  system  of  cultivation  of  timber  for  the 
purpose  of  sale,  such  as  was  proved  in  the  case  of 
Raglan  Highway  Board  v.  Monmouth  Steam  Com- 
pany (46  J.  P.  598).  It  may  be  and  probably  is 
the  fact  that  in  former  years,  and  before  the 
felling  of  the  Beeston  estate  began,  loads  of 
timber  passed  over  these  roads  ;  traction  engines 
were  sometimes  used  on  the  roads  before  1900, 
but  in  my  judgment  only  occasionally,  and  never 
to  the  extent  to  which  the  defendants'  traction 
engine  was  used  during  the  two  years  in  ques- 
tion. Now,  it  is  said  that  the  timber  was  the 
natural  produce  of  the  land,  just  like  grain, 
barley,  or  wheat,  or  potatoes  or  tamips,  and  that 
the  carting  of  such  produce  to  the  railway  station 
must  be  the  ordinary  traffic  over  the  roads,  heavier 
at  sometimes  than  at  others,  heavier  upon  par- 
ticular roads  than  upon  others,  but  still,  speaking 
broadly,  the  natural  and  ordinary  use  of  the  roads. 
I  find  that  that  contention  was  put  forward  in 
the  case  of  Williams  v.  Daviea  (44  J.  P.  347). 
In  the  judgment  in  the  Court  of  Appeal  in  HiU 
v.  Thomas  (69  L.T.  Rep.  553;  (1893)  2  Q.  B.  333), 
that  case  was  discussed,  and  I  think  almost  all 
the  other  cases  of  importance,  which  had  been 
decided  before  the  year  1893,  were  discussed,  and 
with  regard  to  Williams  v.  Davies  (ubi  8tfp.),  what 
Lord  Bowen,  who  delivered  the  judgment  of  the 
Court  of  Appeal  in  that  case,  said  was  this :  '*  The 
first  case  to  be  noticed  is  that  of  Williams  v. 
Davies  (uhi  sup.).  The  defendant  had  bought 
timber  near  a  railway  station  which  was  conveyed 
in  waggons  in  sixty-seven  loads  between  Christmas 
and  March.  The  timber  was  purchased  in  the 
ordinary  course  of  business,  but  the  sixty-seven 
loads  of  timber  were  a  greater  number  of  timber- 
loads  than  usually  passed  over  the  roads  in  ques- 
tion in  three  consecutive  months,  and  the  heavier 
loads  were  heavier  than  the  loads  of  ordinary 
agricultural  produce.  The  magistrates  held  that 
the  sixty-seven  loads  of  timber  were  in  the  aggre- 
gate excessive  weight  and  extraordinary  traffic. 
The  Court  of  Queen's  Bench  (Lush  and  Bowen, 
JJ.)  held  that  the  justices  were  right.  *  What 
the  traffic  was  to  be  compared  with,'  said  Lush,  J. 
*was  the  ordinary  traffic  along  the  road,'  and 
the  fact  that  the  timber  was  the  natural  produce 
of  the  land  did  not  prevent  the  traffic  being  held 
as  extraordinary."  Another  way  of  putting  the 
same  contention,  or  practically  the  same  conten- 
tion, is  that  the  casing  of  timber,  which  is  no 
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doubt  felled  sometimes,  and  sometimes  in  lar^e 
quantities,  is  just  one  of  the  things  that  the  roads 
were  made  for.  That  is  a  proposition  which  I 
think  cannot  be  disputed.  Nobody  suggests  that 
the  use  made  by  the  defendants  of  these  roads 
was  not  a  lawful  use.  In  that  sense  it  was  not  an 
abuse  of  the  roads.  Thej  had  a  right  to  use  the 
roads,  and  they  had  a  right  to  use  the  roads  in 
the  way  in  which  they  did  use  them.  But  the  ques- 
tion is,  who  has  got  to  pay,  and,  if  the  defendants 
used  them  for  the  purposes  of  extraordinary 
traffic  within  the  meaning  of  the  statute,  and 
caused  extraordinary  expense,  although  they  were 
perfectly  justified  in  using  the  roads,  and  although, 
in  that  sense,  the  roads  were  made  for  such  use, 
still  they  have  got  to  pay  the  extraordinary  cost 
of  repairing  the  extraordinary  damage  which  their 
extraordinary  traffic  did.  I  may  again  refer  to 
what  Lord  Bowen  said  in  the  case  of  SiU  v.  Thomas 
(ubi  8up.\  at  p.  339;  (1893)  2  Q.  B.,  at  the  begin- 
ning  of  Ids  judgment.  He  there  gives  that  which 
is,  I  think,  now  always  recognised  to  be  the  true 
definition,  the  authoritative  definition,  of  what 
extraordinary  traffic  is.  He  says:  "The  most 
important  question  we  have  to  consider  is  the 
true  meaning  to  be  placed  on  the  words  '  dama^ 
caused  by  extraordinary  traffic'  We  may  begm 
by  observins:  that  the  object  of  the  section  is  not 
to  prohibit  extraordinary  traffic,  but  to  lay  the 
extra  expense  of  damage  done  by  such  traffic 
to  the  road  on  the  right  shoulders — ^namely,  upon 
those  who  caused  uie  damage,  and  to  whose 
benefit  it  enured.  The  section,  in  the  second 
place,  distinguishes  between  'excessive  weight' 
and  'extraordinary  traffic'  The  damage  done 
by  '  extraordinary  traffic '  may,  therefore,  in  the 
eyes  of  the  Legislature,  diSer  from  that  done 
by  '  excessive  weight.'  Traffic,  thirdly,  is  a  nomen 
eollecHvum — a  collective  term — a  noun  of  multi- 
tude. It  does  not,  like  'excessive  weight,'  apply 
merely  to  the  cargo  carried  by  a  single  vehicle ; 
it  is  large  enough  to  include  the  continuous  or 
repeated  user  of  the  road  by  various  vehicles 
belonging  to  one  owner.  Finally,  extraordinary 
traffic,  according  to  the  plain  use  of  language,  is 
traffic  which  is  not  of  the  common  order  of 
traffic.  And,  taking  all  these  considerations 
together,  and  especi^y  when  we  remember  that 
the  object  of  the  section  is  to  provide  for  the 
expense  of  such  extraordinary  traffic  as  does 
damage  to  a  highway,  we  shall  arrive  at  the 
following  result — namely,  that  'extraordinary 
traffic,'  as  distinct  from  'excessive  weight,'  will 
include  all  such  continuous  or  repeated  user  of 
the  road  by  a  person's  vehicles  as  is  out  of  the 
common  order  of  traffic,  and  as  may  be  calculated 
to  damage  the  highway  and  increase  the  expendi- 
ture on  its  repair."  That  is  the  test  which  I 
have  to  apply  in  this  case,  and  having  regard  to 
the  weight  carried,  to  the  frequency  of  the  loads 
— that  is  to  say,  to  the  total  weight  carried  during 
this  period,  which  is  a  period  of  two  years — and 
having  regard  to  the  means  by  which  it  was 
carried,  the  vehicles  and  traction  employed,  I 
have  come  to  the  conclusion  that  the  defendants' 
traffic  was  extraordinary  traffic  within  the  defini- 
tion or  description  given  by  the  Court  of  Appeal 
in  the  case  of  Hul  v.  Thomas  {ubi  step.).  But 
that  does  not  dispose  of  ohe  present  case,  because 
the  defendants  contend  that  the  plaintiffs'  claim 
is  to  a  large  extent  barred  by  a  limitation  which 
is  imposed  by  sect.  12,  sub-sect.  1  (&),  of  the 


Locomotives  Act  1898.    The  total  claim  is  for  the 
damage  done  during  the  two  years  which  I  have 
mentioned — that  is  to  say,  between  the  early  part 
of  1900  and  the  31st  March  1902.    In  saying  that 
the  claim  was  for  two  years,  I  am  dealing  not 
with  the  formal  claim  made  in  the  action,  but 
with  the  facts  as  they  came  out  at  the  trial,  and 
at  the  trial  it  was  proved  that  the  traffic  in  qoea- 
tion  began  early  m  1900.    It  is  difficult  to  say 
exactly  when,  but  still  early  in  1900,  and  the 
claim,  of  course,  extends  only  to  the  Slst  March 
1902,  and  as  the  figures    worked   out   at   the 
trial  —  again    I    am    not    giving    them    as   a 
finding   by    myself,    but    merely    as    I     think 
thej    were    put   forward     by    counsel  for    the 
plaintiffs  in  his  reply — the  total  claim  in  respect 
of  both  roads  amounted  to  something  under  4502. 
But  now  the  defendants  say  that  a  large  part  of 
that  claim  is  barred  by  the  limitation  to  which  I 
have  referred.    Sect.  12,  sub- sect.  1  (&),  of  the 
Locomotives  Act  1898  enacts  as  follows :  "  Pro- 
ceedings for  the  recovery  of  any  expenses  incurred 
after  the  passing  of  this  Act  shall  be  commenced 
within  twelve  months  of  the  time  at  which  the 
damage  has  been  done,  or  where  the  damage  is 
the  consequence  of  any  particular  building  con- 
tract, or  work  extending  over  a  long  period,  shall 
be  commenced  not  later  than  six  months  after 
the  completion  of  the  contract  or  work."    Now 
the  writ  m  this  action  was  issued  on  the  4th  Aug. 
1902.    The  defendante  contend  that  the  claim,  by 
virtue  of  sect.  12,  sub*  sect.  1  (6),  must  be  barred 
to  damage  done  during  the  twelve  months  prior 
to  the  4tiL  Aug.  1902 — that  is  to  say,  that  it  must 
be  confined  to  the  expense  of  repairing  damage 
done  after  the  4th  Aug.  1901 — and  prima  facie 
that  is  so,  unless  the  plaintiffs  can  bring  them- 
selves within  the  second  part  of  the  sub-section, 
because  the  sub-section  says  that  the  proceedings 
must  be  commenced  within  twelve  montiis  of  the 
time  at  which  the  damage  has  been  done,  or,  and 
this  is  the  second  part  of  the  sub-section,  "  wheie 
the  damage  is  the  conseauence  of  any  particular 
building  contract,  or  work  extending  over  a  long 
period,  shall  be  commenced  not  later  than  six 
months  after  the  completion  of  the  contract  or 
work."    The  plaintiffs  say  that  this  was  damage 
which  was  the  consequence  of  "  particular  work 
extending  over  a  long  period,"  and  that  they  did 
commence  their  action  not  later  than  six  months 
after  the  completion  of  such  work.    That  is  the 
contention  of  the  plaintiffs.    That  depends  upon 
whether  the  work    in    question,  which    I   may 
describe  as  the  felling  and  haulage  of  this  timber 
from  the  Beeston  estate  was  a  "particular work" 
within  the  meaning  of  this  sud- section.    As  I 
have  said,  the  felling  and  hauling  of  this  1500 
tons  of  timber  was  not  done  under  any  one  single 
contract  to  begin  with.    That  may  not  be  a  con- 
clusive test ;  but  in  fact  it  was  not.    It  really  was 
the  haulage  of  timber  which,  as  it  happened,  had 
been  bought  from  time  to  time  by  several  sepa- 
rate contracte,  contracte  made  in  each  of  the 
years  in  question,  and  it  appears  to  me  clear 
that  when  one  contract  was  made  and  the  timber 
included  in  that  contract  was  felled  and  hauled 
away,  it  was  never  certain  that  there  would  be 
another  contract  or  that  any  more  timber  would 
be  felled.     Nobody  could  say  when  this  work 
would  be  finished,  if  it  was  a  work  within  the 
meaning  of  the  sub- section ;  so  far  as  I  know,  I 
do  not  Know  whether  it  is  finished  now.    It  is  a 
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mere  question  for  how  long  it  would  be  convenient 
and  profitable  for  the  deiendants  to  buy  timber 
from  the  trustees  of  the  Beeston  estate,  and  for 
bow  long  it  might  be  convenient  and  profitable 
for  the  &ustee8  to  sell  the  timber  to  the  defen- 
dants  and  not  to  sell  to  somebody  else,  or  not 
to  sell  at  all.  I  think  that  **  particular  work  " 
in  this  sub-section  must  be  construed  to  some 
extent  with  reference  to  the  other  words  of  this 
part  of  the  sub-section.  The  words  are :  "  Where 
the  damage  is  the  consequence  of  any  particular 
building  contract  or  work.''  I  think  "  particular 
work  "  must  be  particular  work,  somethmg  in  the 
nature  of,  something  similarto,  a  building  contract. 
I  do  not  think  that  this  was  work  within  the 
meaning  of  that  sub- section,  and,  therefore, 
although  this,  in  my  judgment,  was  extraordi- 
nary traffic,  I  do  not  think  that  the  plaintiffs  can 
recover  for  any  expense  incurred  in  respect  of 
damage  done  prior  to  the  4th  Aug.  1901.  One  of  the 
plaintifPs'  witnesses,  a  man  nam^  Bunn,  who  was 
in  charge  of  this  part  of  the  road  up  to  March 
1902,  said  that  he  did  not  remember  seeing  the 
traction  engine  in  the  latter  part  of  1901,  and, 
according  to  the  plaintiffs'  case,  the  damage  to 
the  roads  was  mainly  due  to  the  use  of  the  trac- 
tion engine.  The  expense  in  respect  of  which  the 
claim  is  made  for  the  year  1901-2  was,  as  appears 
from  the  evidence,  mainly  and  substantially 
incurred  before  the  end  of  the  year  1901.  There 
is  other  evidence  which  points  to  this  that  after 
Aug.  1901  there  was  not  a  great  deal  of  extra- 
ordinary traffic  or  of  expense  incurred  attributable 
to  the  extraordinary  traffic.  1  think  there  was 
some.  It  is  extremely  difficult  for  me  to  say  how 
much,  but,  as  I  think  there  was  some,  I  must 
give  the  plaintiffs  something,  and  1  must  assess  it 
as  well  as  1  can,  though  in  making  assessments 
of  this  kind  one  is  very  often  obliged  to  do  so  by 
something  very  like  guesswork.  Doing  the  best 
I  can  with  the  materials  before  me,  I  believe 
there  was  some  damage,  and  some  damage  after 
the  4th  Aug.  1901,  and  some  expenses  incurred 
in  consequence  of  that,  and  I  think  I  shall  be 
doing  no  injustice  to  the  defendants  if  I  assess 
that  at  the  sum  of  75Z.  J  have  considered,  having 
regard  to  my  judgment,  whether  I  ought  to  deid 
with  the  other  question  about  which  there  is  a 
very  great  deal  of  evidence — namely,  as  to  what 
expense  the  plaintiffs  were  put  to  during  the 
years  1900  and  1901,  and  before  the  4th  Aug. 
1901,  or  in  respect  of  damage  done  before  the 
4th  Aug.  1901,  in  repairing  the  roads  and  in 
repairing  the  extra  damage  to  the  roads  caused 
by  the  extraordinary  traffic.  I  have  come  to  the 
oondusion  that  the  plaintiffs  can  recover  this  75Z. 
and  no  more.  It  is  not  necessary  for  me,  if  I 
am  right,  to  consider  this  other  question,  which  is 
a  very  troublesome  and  difficult  question.  I  have 
thought  it  better  not  to  deal  with  it  at  present,  but 
to  leave  it  over  and  simply  to  give  judgment 
upon  the  points  which  I  was  obliged  to  consider — 
namely,  the  question  whether  there  was  any 
extraordinary  traffic,  or  any  claim  in  respect 
thereof,  and,  if  so,  how  much.  My  judgment  is 
that  the  plaintiffs  are  entitled  to  recover  75Z.  and 
that  sum  only.  If  there  should  be  an  appeal,  and 
if  the  Court  of  Appeal  should  take  a  different 
view  of  the  case  from  that  which  I  take,  and  if  it 
should  be  necessary  to  assess  the  amount  of 
expense  incurred  in  1900  and  1901,  I  shall  be 
qmte  prepared,  if  the  parties  desire  it,  to  deal 


with  that  question  upon  the  evidence  which  I  have 
got,  but  for  Uie  present  I  do  not  deal  with  it. 

Judgment  for  the  defendant  Edward  Green 
toith  costs.  Judgment  for  the  defendant 
Edward  Harry  Oreen,  toith  costs  after  the 
payment  into  court. 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker, 
Pritchards,  Barham,  and  Lawford,  cor  Charles 
Foster y  Norwich. 

Solicitors  for  the  defendants,  Trinder,  Capron, 
and  Co. 


Monday,  Feb.  29, 1904. 

(Before  Lord  Alyebstone,  C.J.,  Wills  and 

Kennedy,  JJ.) 

Millabd  (app.)  V.  Balbt-with-Hexthobpe 
Urban  District  Council  (reaps.),  (a) 

Public  health  —  Street  not  repairable  by  in' 
habitants  at  la/rge — Expenses  of  sewering  and 
paving — I/iahility  of  owner  of  premises — Owner 
at  date  of  completion  of  work  not  owner  at  date 
of  demand — Liability  of  person  not  owner  at 
date  of  demandr— Public  Sealth  Act  1875  (38  & 
39  Vict.  c.  55),  ss.  150,  257. 

Under  sect.  150  of  the  Public  Health  Act  1875, 
notices  were  served  by  an  urban  authority  upon 
the  owners  of  premises  fronting  or  abutting  on  a 
street  (not  beina  a  highway  repairable  by  the 
inhabitants  at  large)  to  sewer,  pave,  and  make 
up  the  street.  These  notices  not  having  been 
complied  with,  the  urban  authority  executed  the 
necessary  works  and  apportioned  the  expenses 
upon  the  ovmers  of  premises  fronting  on  the 
street.  The  appellant,  both  at  the  time  of  the 
notice  to  pave  and  at  the  time  of  the  completion 
of  the  works  by  the  wrban  authority,  was  the 
owner  of  premises  fronting  the  street ;  but  before 
the  date  of  the  notice  of  apportionment  and  of 
the  demand  upon  him  to  pay  the  amount  appor^ 
tioned  on  his  premises,  he  had  ceased  to  be 
ovmer,  having  sold  the  premises,  and  upon  the 
date  of  demand  of  such  am<mnt  he  was  not 
owner  of  the  premises. 

Upon  summary  proceedings  before  justices  to 
recover  the  amount  apportioned  on  the  premises, 
from  the  awpeUant  as  being  the  "owner  in 
default  *'  within  the  meaning  of  sect.  150  : 

Held,  but  only  upon  the  authority  of  the  case  ofReg. 
V.  Swindon  New  Town  Local  Board  (40  L.  T. 
Bep.  424: ;  4  Q.B.  Div.  305),  that,notvnthstanding 
the  words  in  sect.  257  of  the  Act  that  such  ex^ 
penses  may  be  recovered  by  the  local  authority 
"from  any  person  who  is  the  owner  of  such  pre^ 
mises  when  the  works  are  completed,"  the  appel- 
lant not  having  been  the  owner  at  the  date  of 
the  demand  upon  hvm  to  pay  the  apportioned 
amount,  v>as  not  the  "  owner  in  default  **  within 
the  meaning  of  sect.  150,  although  he  was  the 
owner  of  the  premises  at  the  time  when  the  works 
were  completed,  and  that  therefore  he  was  not 
liable  to  pay  the  expenses.  To  be  the  "  oumer  in 
default"  in  such  cases,  a  person  must  be  the 
owner  not  only  at  the  time  when  the  works  are 
completed,  but  also  at  the  time  when  the  appor- 
tioned amount  is  demanded  from  him. 

Beg.  V.  Swindon  New  Town  Local  Board  (ubi 
sup.)  followed  but  questioned. 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barri8ter-«t-Law. 
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Case  stated  by  justices  of  the  peace  for  the  West 
Biding  of  the  county  of  fork. 

At  the  court  of  sammary  jurisdiction  sitting  at 
Doncaster,  being  a  petty  sessional  court,  a  com- 
plaint  was  preferred  by  the  Balby-with-Hexthorpe 
Urban  District  Council  (the  respondents;  against 
Samuel  Millard,  of  Carr-hill,  Balby,  builder  (the 
appellant),  for  that  the  respondents  having,  in 
accordance  with  the  provisions  in  that  behalf  of 
the  Public  Health  Act  1875,  executed  or  caused 
to  be  executed  certain  works,  to  wit,  eewered, 
levelled,  paved,  metalled,  flagged,  channelled,  and 
made  good  a  certain  street  called  Carr-hill  road 
within  the  district  of  the  re8xx)ndent8,  not  being 
a  highway  repairable  by  the  inhabitants  at  large, 
and  that  the  appellant  was  the  owner  and 
occupier  of  certain  premises,  formerly  a  stable, 
sheds,  and  buildings,  situate  in  CaiT-hill-road, 
being  premises  fronting  or  abutting  upon  Carr- hill- 
road,  and  that  the  respondents  had  incurred 
expenses  to  the  amount  of  451.  lis.  7d.  in  the 
execution  of  the  works,  and  that  the  respondents 
within  six  calendar  months  then  last  past — 
namely,  on  the  20th  May  1903 — had  duly  caused 
to  be  served  on  the  appellant  a  notice  in  writing 
demanding  payment  of  the  sum  of  45Z.  lis.  7d., 
and  that  sum,  or  any  part  of  it,  had  not  been 
paid  to  the  respondents  by  the  owner  or  occupier 
of  the  premises,  or  by  any  person  on  their  behalf, 
and  that  there  was  then  due  and  owing  by  the 
appellant  to  the  respondents  the  sum  of 
45f.  lis.  7(2.,  with  7s.  3(2.  interest  thereon,  at  the 
rate  of  5  per  cent,  per  annum  from  the  date  of 
the  service  of  the  notice  of  demand. 

The  information  was  heard  by  the  justices  on 
the  28th  July  1903,  when  they  found  that  the 
respondents  were  entitled  to  recover  from  the 
appellant  the  sum  of  45Z.  lis.  7(2.,  with  interest 
as  aforesaid,  and  they  made  an  order  directing 
payment  thereof  ac(X)rdingly. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  or  admitted. 

Carr-hill,  mentioned  in  the  information,  was  a 
street  not  being  a  highway  repairable  by  the 
inhabitants  at  large,  situate  within  the  respon- 
dents' urban  district,  and  on  and  before  the  8th 
June  1899  such  street  was  not  sewered,  paved, 
&c.f  and  made  good  to  the  satisfaction  of  the 
respondents. 

Before  the  8th  June  1899  the  respondents,  in 
compliance  with  the  provisions  of  sect.  150  of  the 
Public  Health  Act  1875,  caused  plans  and 
sections  of  the  structural  works  intended  to  be 
executed  under  the  section  and  an  estimate  of  the 
probable  cost  thereof  to  be  prepared  under  the 
direction  of  their  surveyor,  such  plans,  sections, 
and  estimates  being  prepared  in  accordance  with 
the  provisions  of  the  section,  and  being  deposited 
for  inspection  as  thereby  required,  and  on  the 
8th  June  1899  the  appellant  was  the  owner  of 
certain  premises  fronting,  adjoining,  and  abutting 
on  such  parts  of  the  street  called  Carr-hill  as 
required  to  be  sewered,  paved,  &c.,  and  made  good, 
and  on  the  8th  June  1899  the  respondents  served 
upon  all  the  owners  (including  the  appellant)  of 
premises  fronting,  adjoining,  or  abutting  on  such 
parts  of  the  street  as  required  to  be  sewered, 
paved,  &c.,  and  made  good,  notices  requiring  such 
owners  to  sewer,  level,  pave,  <&c  ,  and  make  good 
such  parts  of  the  street  called  Carr-hill  as  afore- 
said, such  notices  being  in  the  form  prescribed  by 
the  Public  Health  Act  1875. 


Such  notices  were  not  complied  with  by  the 
persons  to  whom  they  were  addressed,  and  after 
the  expiration  of  one  calendar  month  from  the 
date  01  such  notices  the  respondents  executed  the 
works  mentioned  therein,  and  such  works  were 
completed  on  the  4th  Dec.  1901. 

In  the  course  of  the  execution  of  the  works 
mentioned  in  the  notice  the  respondents  incurred 
certain  expenses,  which  were  duly  apportioned  bj 
the  surveyor  of  the  respondents  upon  the  owners 
in  default  (being  the  persons  who  were  on  the 
4th  Dec.  1901,  the  date  of  completion  of  the 
works,  the  owners  of  premises  fronting,  adjoining, 
or  abutting  on  such  parts  of  the  street  call^ 
Carr-hill  as  required  to  be  sewered,  levelled,  paved, 
&c.,  and  made  good),  according  to  the  frontage  of 
their  respective  premises. 

On  the  4!th  Dec.  1901  the  appellant  was  the 
owner  of  certain  premises  fronting,  adjoining,  or 
abutting  on  such  parts  of  the  street  called  Carr- 
hill  as  required  to  be  sewered,  levelled,  paved,  and 
made  good  as  aforesaid,  and  the  surveyor  of  the 
respondents  duly  apportioned  upon  the  appellants 
and  his  premises  the  sum  of  46L  lis.  7(2.,  as  the 
proportion  due  from  the  appellant  in  respect  of 
his  premises  of  the  expenses  incurred  by  the 
respondents  in  the  execution  of  the  works. 

A  formal  notice  in  writing  of  such  apportion- 
ment, dated  the  18th  Nov.  1902,  was  on  the  24th 
Nov.  1902  personally  served  by  the  respondents 
upon  the  appellant  in  accordance  with  the  pro- 
visions of  sect.  257  of  the  Public  Health  Act  1875, 
and  the  appellant  did  not  within  three  months 
from  the  service  on  him  of  such  notice  of  appor- 
tionment by  written  notice  dispute  the  same. 

On  the  20th  May  1903  a  formal  demand  in 
writing  for  payment  of  the  sum  of  45/.  lis.  7d. 
was  personally  served  by  the  respondents  npon 
the  appellant  in  accordance  with  the  provisions  of 
sect.  257  of  the  Public  Health  Act  1875,  and  such 
notice  contained  a  claim  for  interest  at  the  rate 
of  5  per  cent,  upon  the  above  sum  from  the  data 
of  service  of  such  notice  until  payment  of  the 
sum. 

The  appellant  had  not  paid  the  452.  Il8.  7(2.  and 
interest,  or  any  part  thereof,  before  the  25th  July 
1903. 

On  the  20bh  March  1902  the  appellant  entered 
into  a  contract  for  the  sale  of  his  premises  in  Carr- 
hill,  and  on  the  25th  April  1902  the  premises  were 
duly  conveyed  by  the  appellant  to  a  brewery 
company. 

[The  evidence  adduced  in  support  of  the  facts 
above  stated  to  be  proved  was  set  out  in  the  case.] 

The  appellant  admitted  that  the  plans,  specifica- 
tions, &c.,  were  duly  prepared  and  deposited,  and 
that  the  notice  of  the  8th  June  1899  was  duly 
served  by  the  respondents  upon  the  appellant, 
and  that  on  the  8th  June  1899  (the  date  of 
service  of  such  notice)  he  was  the  owner  of  the 
premises  fronting,  adjoining,  or  abutting  on  such 
parts  of  Carr-hill  as  were  the  subject  of  the 
notice,  and  that  he  remained  owner  from  that 
date  up  to  the  20th  March  1902,  and  that  the 
works  were  not  executed  by  the  persons  liable  to 
execute  the  same. 

He  admitted  that  certain  expenses  had  been 
incurred  by  the  respondents  in  the  execution  of 
works  in  Carr-hill,  and  that  the  apportionment  was 
duly  made  and  that  notice  thereof  was  daly 
served  upon  him,  and  that  the  amount  apportioned, 
if  recoverable  at  all,  was  correct  and  recoverable  in 
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full,  and  that  the  apportionment  was  not  disputed 
in  manner  provided  by  sect.  257  of  the  Public 
Health  Act  1875;  and  that  the  apportioned 
amount  was  duly  demanded  as  alleged  by  the 
respondents,  and  that  he  had  not  paid  the  sum  of 
452.  lis.  7<2.  and  interest,  or  any  part  thereof. 

On  the  part  of  the  appellant  it  was  contended 
{inter  alia)  that  by  law  the  appellant  was  required 
to  be  the  owner  of  the  premises  both  in  Dec.*1901, 
when  the  work  was  found  by  the  justices  to  have 
been  completed,  and  also  on  the  20 bh  May  1903, 
the  day  of  the  date  of  the  demand,  and  that  as  the 
justices  had  found  as  a  fact  that  the  appellant 
was  not  such  owner  on  the  20th  May  1903,  the  com- 
plaint should  have  been  dismissed  on  that  ground, 
as  well  as  on  the  other  grounds. 

On  the  part  of  the  respondents  it  was  (inter 
alia)  contended  that  the  appellant  was,  on  his  own 
admission,  the  owner  of  the  premises,  the  subject 
of  these  proceedings,  on  the  8th  June  1899  and 
from  that  date  up  to  and  including  the  20th 
March  1902,  and  that  it  was  not  contended  that 
the  appellant  was  the  owner  on  the  20bh  May  1903, 
the  date  of  the  demand. 

That  the  appellant  was  not  required  by  law  to 
be  the  owner  of  the  premises  both  at  the  date  of 
completion  of  the  works  and  at  the  date  of 
demand,  but  that  by  virtue  of  sect.  257  of  the 
Public  Health  Act  1875,  the  apportioned  expenses 
with  interest  were  summarily  recoverable  from 
the  person  who  was  the  owner  of  the  premises  at 
the  time  the  works  were  completed  for  which  such 
expenses  had  been  incurred,  and  that  as  the  ap- 
pellant had  been  proved  to  be  the  owner  at  the 
time  the  works  were  completed  he  was  liable 
to  pay  such  expenses,  notwithstanding  the  fact 
that  the  appellant  was  not  the  owner  thereof  at 
the  date  of  service  of  demand  therefor.  In  sup- 
port of  this  contention  the  case  of  Be  Bettesworth 
and  Bicker  (58  L.  T.  Rep.  796 ;  37  Oh.  Div.  535), 
was  cited  on  behalf  of  the  respondents. 

The  justices  were  of  opinion  that  the  respon- 
dents in  exercise  of  the  powers  conferred  on  them 
by  sect.  150  of  the  Public  Health  Act  1875,  had 
executed  certain  street  works  in  Carr-hill,  a  street 
within  the  district  of  the  respondents  not  being 
a  highway  repairable  by  the  inhabitants  at  larcre, 
and  that  the  respondents  incurred  certain  ex- 
I>enBe8  in  the  execution   of  such  works,   which 
expenses  the  respondents  were  entitled  to  appor- 
tion upon  and  recover  from  the  owners  of  pre- 
mises fronting  Oarr-hill,  as  aforesaid,  of  whom 
the  appellant  was  one ;  that  such  expenses  were 
duly  apportioned  and  demanded  and  that  all  the 
provisions  of  the  Public  Health  Act  1875,  relative 
to  the  matter  at  issue,  had  been  duly  complied 
with  by  the  respondents,  and  that  such  facts  as 
were  required  to  be  proved  by  the  respondents 
had  been  duly  proved,  and  that  the  submissions 
in  point  of  law  on  the  part  of  the  respondents  were 
supported  by  the  authorities  cited,  and  that  the 
appellant  was  liable  to  pay  to  the  rcispondents  the 
sum  of  45Z.  lis.  7c2.,  the  amount  apportioned  in 
respect  of  his  property  in  Oarr-hill,  together  with 
75.  Sd.  for  interest  thereon,  and  21. 11«.,  the  costs 
of  these  proceedings,  and  they  accordingly  made 
an  order  for  payment  thereof  by  the  appellant  by 
instalments  of  bl,  per  month. 

The  questions  for  the  opinion  of  the  coart  were 
whether  there  was  any  evidence  to  justify  the 
justices  in  finding  the  facts  set  out  in  the  case, 
and  whether  (if  uiey  were  justified  in  so  finding) 


they  came  to  a  correct  determination  and  decision 
in  point  of  law ;  and  if  not  what  should  be  done 
in  the  premises. 

The  Public  Health  Act  1875  (38  &  39  Vict.  c.  55) 
provides  : 

Sect.  150.  Where  any  street  within  any  urban  distriot 
(not  being  a  high ir ay  repairable  by  the  inhabitants  at 
largpe),  or  the  oarriage  way,  footway,  or  any  other 
part  of  saoh  street,  is  not  sew^ered,  levelled,  paved, 
metalled,  flagged,  channelled,  and  made  good,  or  is  not 
lighted  to  the  satisfaction  of  the  nrban  authority,  such 
authority  may,  by  notice  addressed  to  the  respective 
owners  or  occupiers  of  the  premises  fronting,  adjoining, 
or  abutting  on  such  parts  thereof  as  may  be  required 
to  be  sewered,  levelled,  paved,  metalled,  flagged,  or 
channelled,  or  to  be  lighted,  require  them  to  sewer, 
level,  pave,  metal,  flag,  channel,  or  make  good,  or  to 
provide  proper  means  for  lighting  the  same  within  a 
time  to  bo  specified  in  such  notice.  ...  If  such 
notice  is  not  complied  with,  the  urban  authority  may, 
if  they  think  fit,  execute  the  works  mentioned  or  referred 
to  therein ;  and  may  recover  in  a  summary  manner  the 
expenses  incurred  by  them  in  so  doing  from  the  owners 
in  default,  according  to  the  frontage  of  their  respective 
premises,  and  in  suoh  proportion  as  is  setUed  by  the 
surveyor  of  the  urban  authority,  or  (in  case  of  dispute) 
by  arbitration  in  manner  provided  by  this  Act ;  or  the 
urban  authority  may  by  order  declare  the  expenses  so 
incurred  to  be  private  improvement  expenses. 

Sect.  257.  Where  any  local  authority  have  incurred 
expenses  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  respect  of  whioh  the  same  are 
incurred  is  made  liable  under  this  Act  or  by  any  agree- 
ment with  the  looil  authority,  such  expenses  may  be 
recovered,  together  with  interest  at  a  rate  not  exceed- 
ing five  pounds  per  centum  per  annum,  from  the  date 
of  service  of  a  demand  for  the  same  till  payment  thereof, 
from  any  person  who  is  the  owner  of  suoh  premises 
when  the  works  are  completed  for  which  such  expenses 
have  been  incurred,  and  until  recovery  of  suoh  expenses 
and  interest  the  same  shall  be  a  charge  on  the  premises 
in  respect  of  which  they  were  incurred.  In  all  sum- 
mary proceedingd  by  a  local  authority  for  the  recovery 
of  expenses  incurred  by  them  in  works  of  private 
improvement,  the  time  within  such  proceedings  may  be 
taken  shall  be  reckoned  from  the  date  of  the  service  of 
notice  of  demand.  Where  such  expenses  have  been 
settled  and  apportioned  by  the  surveyor  of  the  local 
authority  as  payable  by^such  owner  such  apportionment 
shall  be  binding  and  conclusive  on  suuh  owner,  unless 
within  three  months  from  service  of  notice  on  him  by 
the  local  authority  or  their  surveyor  of  the  amount 
settied  by  the  surveyor  to  be  due  from  such  owner,  he 
shall  by  written  notice  dispute  the  same. 

The  local  authority  may,  by  order,  declare  any  such 
expenses  to  be  payable  by  annual  instalments  within  a 
period  not  exceeding  thirty  years,  with  interest  at  a  rate 
not  exceeding  five  pounds  per  centum  per  annum  until 
the  whole  amount  is  paid ;  and  any  such  instalments 
and  interest,  or  any  part  thereof,  may  be  recovered  in 
a  summary  manner  from  the  owner  or  occupier  for  the 
time  being  of  such  premises,  and  may  be  deducted 
from  the  rent  of  such  premises  in  the  same  proportions 
as  are  allowed  in  the  case  of  private  improvement  rates 
under  this  Act. 

Israel  Davis  for  the  appellant. — The  justices 
were  wrong  in  holding  that  it  was  not  necessary 
that  the  appellant  should  be  owner  at  the  date  of 
the  demand.  To  render  the  appeUant  liable  to 
the  paving  expenses  under  sect.  150,  it  is  neces- 
sary that  he  should  be  owner  not  only  at  the  date 
of  the  completion  of  the  works,  but  also  at  the 
date  of  demand  for  payment  of  the  expenses. 
The  exact  point  was  raised  in  the  case  of  Beg.Y, 
Swindon  New  Town  Local  Board  (4  Q.  B.  Div. 
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305,  reported  as  Hinton  v.  Swindon  New  Town 
Local  Boards  40  L.  T.  Hep.  424),  and  it  was  there 
decided  that  the  person  who  is  made  liable  for 
these  paving  expenses  under  sect.  150  is  the  person 
who  was  owner  not  only  at  the  date  of   com- 
pletion of  the  works,  but  also  at  the  date  of  the 
demand.    Such  [person  is  the  **  owner  in  default " 
within  the  meaning  of  that  section,  and  the  judg- 
ment of  Gockbum,  G.J.  in  that  case  is  absolutely 
conclusive  upon  the  point  that  it  is  not  enough 
that  the  person  sought  to  be  charged  with  the 
expenses  snould  have  been  owner  at  the  time  the 
work  was  completed,  but  he  must  also  be  owner 
at  the  time  when  payment  is  demanded.    Cock- 
bum,  C.J.  says  that  the  "owner  in  default" 
must  be  "  a  person  who  continues  to  be  owner  at 
the  time  the  work  is  completed,  and  when  the 
money  laid  out  upon  it  is  demanded  from  him  '* ; 
and  he  repeats  the  same  view  in  later  parts  of  his 
judgment,  and  emphasises  the  fact  that  if  the 
owner  has  ceased  to  be  owner  before  the  money 
is  demanded,  then  "  he  cannot  be  said  to  be  the 
owner  in  default  at  the  time  the  money  is  de- 
manded, and  when  another  has  stepped  into  his 
shoes  and  become  the  owner."    There  is  nothing 
due   until   apportionment   and    demand.      The 
scheme  of  the  Act  is  not  to  create  a  debt,  and 
does  not  create  a  debt,  but  to  provide  that  the 
burden  goes  with  the  benefit.    It  creates  a  charge 
on  the  property,  and  that  charge  may  be  enforced 
in  various  ways.    It  may  be  enforced  by  this 
summary  jurisdiction,  if  there  is  a  person  who 
satisfies  the  definitirm  of  *' owner  in  default'*; 
or  it  may  be  enforced  by  a  private  improvement 
rate  under  sect.  213,   which  is  the  alternative 
remedy.    There  are  three  or  four  sections  of  the 
Act  to  be  looked  at,  sect.  150,  by  the  3rd  para- 
graph of  which  the  urban  authority  have  power 
to  declare  these  expenses  to  be  private  improve- 
ment expenses,  sects.  213  and  214,  which  deal 
with  private  improvement  expenses,  and  sect.  257, 
which  provides  for  the  recovery  of  these  expenses 
from    owners.      Sect.  257  would  appear  to  be 
against  the  appellant  except  for  the  construction 
pLEiced  on  the  word  **  owner  "  by  the  case  referred 
to.      [Lord   Alvbbstonb,    C.J.  —  That  section 
would  Eeem  to  put  completion  as  the  test  of 
liability.]      By    itself    it    does,    but   the    word 
'^  owner  "  in  that  section  has  been  interpreted  as 
meaning  only  an  owner  in  possession  at  the  time 
the  notice  of  apportionment  and  demand  is  given. 
The  case  of  Beg,  v.  Swindon  New  Town  Local 
Board  {uhi  sup.)  reconciled  these  sections  once  for 
all,  and  persons  were  entitled  to  rely  upon  that 
decision,  which  says  that  the  '*  owner  in  default " 
must  be  the  person  who  was  the  owner  not  only 
when  the  work  was  completed,  but  also  at  the  time 
when  notice  of  demand  was  given.    The  matter 
was  considered  by  North,  J.,  as  between  vendor 
and  purchaser,  in  Be  Bettesworth  and  Bicker  (58 
L.  T.  Rep.  796 ;  37  Ch.  Div.  535)  who  disregarded 
every  section  except  sect.  257.    The  learned  judge 
made    obsei'vations    there    with    regard    to    the 
Swindon  case  (ubi  sup.),  which  were  wholly  obiter, 
and  the  case  merely  decides  that,  as  between  a 
vendor  and  a  purchaser,  the  expenses  become  a 
charge  on  the  property  from  the  date  of  com- 
pletion of  the  work,  but  it  is  not  a  decision  as  to 
this  summary  remedy.    It  is  only  a  decision  as  to 
when  the  expenses  become  a  charge  on  the  pro- 
perty.   There  is  a  distinction  between  the  time 
when  the  expenses  become  a  charge  on  the  pro- 


perty and  the  time  when  they  can  be  recovered 
summarily  in  the  nature  of  a  debt ;  and  therefore 
the  cases  which  say  that   the  expenses   are  a 
charge  on  the  property  from  the  time  when  tbe 
work  is  completed  are  not  of  necessity  incon- 
sistent with  tnose  that  say  that  you  can  recover 
only  from  a  particular  owner  who  was  the  owner 
at  the  time  when  the  amount  was  demanded. 
[Wills,  J. — I  do  not  find  in  the  Act  any  state- 
ment that  the  man  who  is  liable,  and  from  whom 
the  expenses  may  be  recovered  must  necessarily 
be  the  owner  when  the  demand  is  made.]    There 
is  no  express  statement  to  that  effect,  but  taking 
the  sections  together  they  mean  that,  and  that 
was  the  meaning  placed  on  them  by  this  court  in 
the  Swindon  case  {ubi  sup.),    [Lord  Altsbstohs, 
O.J. — That  particular  distinction  between  com- 
pletion and  demand,  although  it  was  discassed 
by  North,  J.  on  the  charging  point,  has  never 
been   expressly  raised  on  this  point  until   this 
case.]     That  is  so,  and  the  view  of  North,  J.  in 
Be  Bettesworth  and  Bicher  {uhi  sup.)  has  not  been 
entirely  accepted,  as,  for  instance,  in  Be  Boar 
(60  L.  T.  Rep.  412 ;  40  Oh.  Div.  572).     He  alao 
referred  to 

West  V.  Dotonman,  42  L.  T.  Bep.  340 ;  14  Ch.  Div. 

Ill; 
Tottenham  Local  Board  v.  Bowell,  43  L.  T.  Bep. 

616  ;  15  Ch.  Div.  378. 

MoAimorran,  K.O.  (Scholefield  with  him)  for  the 
respondents. — The  justices  were  right  in  holding 
that  the  appellant  was  liable  to  pay.  As  far  as 
the  summary  remedy  is  concerned,  this  is  a  new 
point;  but  my  proposition  is  that  the  sammary 
remedy  arises  at  the  same  time  as  the  charge, 
that  is  to  say,  that  the  person  liable  is  to  be 
determined  at  the  time  that  the  charse  takes 
effect,  namely,  upon  the  completion  of  the  'work, 
and  when  the  cases  are  looked  at  it  will  be  seen 
that  that  is  so.  That  part  of  the  judgment  of 
Oockbum,  O.J.  in  Beg,  v.  Swindon  New  Town 
Local  Board  {ubi  sup,),  which  points  to  a  contrary 
view,  was  really  obiter  and  must  be  disregarded. 
Sect.  257  is  the  only  section  which  provides  for 
the  recovery  of  these  expenses,  and  it  says  that 
such  expenses  are  to  be  recovered  "from  any 
person  who  is  the  owner  of  such  premises  when 
the  works  are  completed,"  and  untu  recovery  the 
same  "  shall  be  a  charge  upon  the  premises." 
These  words  were  considered  by  North,  J,  in  Be 
Bettesworth  and  Bicher  {uhi  sup.),  and,  after 
saying  (37  Oh.  Div.,  at  p.  539)  that  the  expenses 
are  charged  from  the  time  of  the  completion  of  the 
work,  he  goes  on  to  say :  "  It  is  quite  true  that 
the  owner  cannot  be  compelled  to  pay  till  the 
total  costs  have  been  made  out  and  apportioned 
between  the  owners,  and  notice  has  been  serred, 
and  he  has  had  three  months  to  dispute  the 
apportionment,  and  at  the  end  of  the  three 
months  he  had  written  demand  served  upon  him. 
The  Act  says  payment  may  be  recove^dd  from 
the  person  who  is  owner  at  the  time  when  the 
works  are  completed,  and  he  is  the  person  charged 
under  the  Act."  In  that  case  there  was  an  open 
contract  of  sale,  and  the  question  was  as  between 
the  vendor  and  the  purchaser,  who  was  liable  to 
bear  the  charge.  The  decision  was  that  the 
vendor  was  liable  to  indemnify  the  purchaser 
because  th^  charge  had  taken  effect  before  the 
sale ;  and  North,  J.  points  out  that  the  perscm 
who  is  really  liable  personally  is  the  person  who 
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was  owner  at  the  time  the  work  was  completed. 
That  case  has  frequentlj  come  before  the  courts 
and    has   never    been    called   in   question.      In 
the    Swindon   case    {ubi   sup,),    Gockbum,  G.J. 
seems   to   assume   that    the   personal   liability 
arises   immediately  the  work  is  completed,  and 
that  the  previous  owner  at  the  time  the   work 
is  completed  becomes  liable  because  the  money 
becomes  forthwith  payable.     He  treats  the  two 
things,  the  completion  and  the  demand,  as  being 
the  same  thing,  and  he  assumes  that  the  person 
who  was  the  owner  when  the  work  was  completed 
is  liable  because  the  expenses  would  be  demanded 
at  once.    He  does  not  appreciate  the   fact  that 
there  is  an  interval  between  the  two  things,  and 
he  does  not  deal  with  the  case  where  there  would 
be  such  interval ;   and,   moreover,  what  he  says 
about   the   time   of     demand    is  really  obiter, 
[Kbnnbdy,  J. — Is  there  any  distinction  in  sub- 
stance between  this  Act  and  the  Acts  under  which 
West  V.  Dovmman  (ubi  sup,)  was  decided?     If 
not,  it  would  seem  from  what  Brett,  L.J.  there 
says,    that  there  is  no  liability    at    all    until 
apportionment.]    There  does  not  seem  to  be  any 
distinction  between  the  Acts  ;  there  is  a  liability 
befora    apportionmont,    though   it     cannot   be 
actually  enforced  by  summary  proceediugs  until 
all  the  steps   are  taken.      The  case  of  Homsey 
Local   Board  v.  Monarch  Investment  Building 
Society  (61  L.  T.  Rep.  867 ;    24  Q.   B.  Div.  1), 
related  to  a  question    of  charge,  but  the  court 
there  pointed  out  that    although  certain   steps 
were  necessary  to  be  taken  before  the  liability  could 
be  enforced,  the  liabilitv  existed. all  the   time. 
Esher,  M.R.   said :    '*  The  charge  exists,  though 
the  exact  amount  charged  may  not  exist."    So, 
without  regard  to  the  person  liable,  the  personal 
liability  exists  against  somebody,  though  it  is  not 
ascertained.    Though  the  Sioindim  case  {ubi  sup.) 
has  not  been  referred  to  in  recent  cases,  the  case 
of  Re  Bettesvjorth  and  Richer  {ubi  sup,)  has  been 
referred  to  with  approval  by  the  Court  of  Appeal 
in  several  recent  cases,  as  in  Stock  v.  Meakin  (82 
L.  T.  Rep.  248  ;   (1900)  1  Oh.  683),  where  the 
Gonrt  of  Appeal  applied  to  the  Private  Street 
Works  Act  1892,  the  decision  already  given  by 
North,  J.  in  Bettesworth  and  Richer  {ubi  sup.)^ 
and  Williams,  L.J.,  who  delivered  the  considered- 
judgment  of  the  court,  seems  to  imply  that  the 
personal  liability  is  one  which  arises  when  the 
works  are    completed,    although    it  cannot    be 
enforced  till  afterwards.    In  Surtees  v.  Woodhouse 
(88  L.  T.  Rep.  407;    (1903)  1  K.  B.  396).  the 
Court  of  Appeal  simply  followed  Stock  v.  Meakin 
{tihi    sup.).     If  the  charge  were  enforced,  the 
person  who  was  liable  when  the  works  were  com- 
pleted as  between  vendor  and  purchaser  would  be 
eventually   liable,  and  sect.  257  does  appear  to 
jnBtify  the  proceedings  by  the  local  authority  in 
this  case,  because  it  makes  the  person  liable  to 
them  directly  who  is  owner  when  the  works  are 
completed  ;  and  if  that  person  is  not  personally 
liable,  then  the  result  is  that  there  is  nobody 
against  whom  there  is  a  personal  liability. 

Israel  Davis  in  reply. 

Lord  Alvbrstonb,  C.J. — I  have  no  hesita- 
tion in  saying  that  if  the  matter  was  res 
integra,  I  should  have  very  great  difficulty  in 
cx>ming  to  the  conclusion  which  is  expressed  by 
the  judgment  of  Cockbum,  C.J.  in  the  case  of 
Meg,  y.  Svnndon  New   Town  Local  Board  {ubi 


sup,).    It  seems  to  me  that  if  sect.  257  of  the 
Public  Health  Act  1875  is  looked  at,  the  person 
who  is  to  pay  is  clearly  defined;    but  1   have 
always  held,  and  still  maintain  the  view  strongly, 
that  where  there  has  been  a  clearly  expressed 
opinion    or    decision    which    is  under    ordinary 
circumstances   binding  on  thb  court,  unless  we 
can  see  that  the  judgment  has  proceeded  on  a 
mistake  of  fact,  or  that  the  particular  point  has 
not  been  raised  so  that  the  opinion  was  clearly 
obiter,  we  ought  not  to  draw  fine  distinctions.     It 
is  very  important  that  we  should  do  so,  because, 
as   has  been  pointed  out,  persons  will  act,  and 
ought  to  act,  on  such  decisions,  and  those  deci- 
sions may  influence  their  conduct  to  a  consider- 
able extent;  and,  moreover,  this  is  one  of  those 
matters  which,  no  doubt,  would  be  pretty  well 
known  by  persons  dealing  with  local  government 
matters.    Ijooking  at  the  case  of  Reg,  v.  Svnndon 
New  Town  Local  Board  {ubi  sup.),  I  must  say  it  is 
quite  impossible  to  hold  that  what  Cockbum,  C.J. 
there  said  as  to  the  date  of  demand  was  a  mere 
matter  of  dictum  or  not  a  matter  of  judgment 
in  that  case.    The  point  had  there  been  raised, 
and  three  times  over  Cockbum,  C.J.  in  his  judg- 
ment does  refer  to  it,  and,  speaking  of  sect.  150,  he 
adds  the  words  (4  Q.  B.  Div.,  at  p.  307) :  '*  We  have 
the  words  '  owner  in  default ' ;  that  is  to  say,  the 
person  who  as  owner  is  required  to  do  the  work, 
and  is  in  default  by  reason  of  not  having  done  it, 
but  it  must  be  a  person  who  continues  to   be 
owner  at  the  time  the  work  is  completed,  and 
when  the  money  laid  out  upon  it  is  demanded 
from  him."    Th»n  later  on  in  his  judgment  he 
says :  "  1  think  that   defect  is  remedied  by  the 
257th  section,  which  treats  owners  upon  whom 
notice  was  originally  served,  and  who   are  the 
owners  at  the  time  the  work  is  completed,  and 
the    expenses    demanded,   as  the  persons  upon 
whom  the  local  board  shall  be  able  to  come  for 
expenses."    Later  on  he  again  says :  "  What  was 
meant  was  this — if  the  owner  who  is  called  upon 
to  do  the  work,  and  who  makes  default  in  doin&r 
it,  continues  the  owner  at  the  time  the  woik  is 
executed  and  when  the  money  laid  out  upon  it  is 
demaiided,  then  he  is  liable    under  the    150  tli 
section,  but  if  in  the  meantime  he  has  ceased  to 
be  owner,  he  cannot  be  said  to  be  the  '  owner  in 
default    at  the  time  the   money  is  demanded, 
and  when  another  has  stepped  into  his  shoes  and 
become  the  owner."    Under  those  circumstances, 
I  think  that  if  this  decision  is  to  be  questioned 
and  varied  in  this  respect — namely,  by  rejecting 
that  part  of  the  judgment  which  refers  to  the 
period  of  time  when  the  money  is  demanded,  as 
distinj^uished  from  the  period  of  time  when  the 
work  is  completed  as  stated  in  sect.  257,  it  must 
be  done  by  the  Court  of  Appeal.    I  myself  should 
not  have  arrived  at  the  same  conclusion,  but  I 
think  we  ai-e  bound  by  the  decision  in  Reg,  v. 
Swindon  New  Town  Local  Board  {ubi  sup.),  and 
that  we  ought  to  follow  it.    Therefore  this  appeal 
will  be  allowed. 

Wills,  J. — ^I  am  of  the  same  opinion,  and  I 
certainly  entertain  very  strongly  the  view  my 
Lord  has  expressed  that  where  there  is  a  decision 
which  seems  to  cover  the  point  it  is  better  to 
adhere  to  it  than  to  refine  it  away  because  we 
may  think  it  is  not  correct,  and  to  leave  the 
correction  to  be  made  by  the  Court  of  Appeal 
if  they  should  think  it  necessary,  especially 
where  the  judgment  is  an  old  one  and  wherf; 
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masij  rights  may  have  been  created  by  reljiDg  on 
the  judgment  as  it  stands.  Also,  I  entirely  agree 
that  I  shonld  not  myself,  after  the  full  discassion 
we  have  had,  and  after  consideration  of  the  sec- 
tions, have  come  to  a  similar  conclusion,  because 
it  does  Rppear  to  me  that  the  words  of  sect.  257 
are  abundantly  plain,  and  that  they  convey  a 
liability,  or  an  inchoate  liability,  upon  the  person 
who  happens  to  be  the  owner  at  the  time 
the  work  is  completed,  although  it  may  be  the 
case  that  there  is  no  personal  liability  upon  him 
for  anything  until  he  has  had  notice  of  the 
demand  which  is  made  on  him.  It  is  when  the 
demand  is  made  and  the  notice  given  that  the 
liability  on  him  arises.  That  may  perfectly  well 
be,  and  vet  it  does  not  change  the  person  upon 
whom  the  liability  falls.  It  appears  to  me  toat 
the  person  liable  is  expressly  denned  by  sect.  257 
as  the  person  who  is  owner  of  the  premises 
**  when  the  works  are  completed  "  for  which  such 
expenses  have  been  incurred. 

Kennedy,  J. — I  entirely  agree  with  my  Lord's 
judgment.  I  share  with  him  the  feeling  of  what 
the  position  of  this  court  should  be,  and  for  my 
part  I  question  the  correctness  of  the  previous 
decision  in  the  Swindon  case  {uhi  sup.). 

Appecd  allowed.     Order  quashed.     Leave  to 
appeal. 

Solicitors  for  the  appellant,  ffahe^  Trustram^ 
and  Co.^  for  A,  Muir  Wilson^  Sheffield. 

Solicitors  for  the  respondents,  Speechly,  Mum^ 
ford,  and  Craig,  for  Frank  Allen,  Doncaster. 


Tuesday,  March  1,  1904. 

(Befora  Lord  Alvbbstone,  0.  J.,  Wills  and 

Kennedy,  JJ.) 

Alton  Ubban  Dibtbict  Council  (apps.)  v, 

Spiceb  (resp.).  (a) 

Bate — General  district — Sporting  rights — Arable, 
meadow,  or  pasture  lands  and  woodlandft — 
Public  Health  Act  1875  (38  &  39  Vict.  .c.  55), 
«.  211. 

The  lessee  of  sporting  rights  over  arable,  meadow, 
pasture  grounds  and  woodlands,  such  rights 
being  let  apart  from  the  occupation  of  the  land, 
is  not  entitled  to  be  assessed  in  the  proportion 
of  one  fourth  part  only  of  the  net  annual  value  to 
the  general  district  rate  by  virtue  of  sect.  211 
(1)  (b)  of  the  Public  Health  Act  1875. 

Case  stated  upon  a  complaint  preferred  by  the 
appellants  against  the  respondent  for  a  general 
district  rate  made  the  26th  March  1903,  at 
Is.  lid.  in  the  pound,  rateable  value  561.,  on 
sporting  rights  over  land. 

The  respondent  rented,  and  had  rented  for 
many  years,  the  shootiug  over  certain  lands, 
being  arable,  meadow,  or  pasture  land  and 
woodlands,  situated  within  the  appellants'  juris- 
diction. 

The  rate  was  properly  made  and  was  good  on 
the  face  of  it,  and  had  been  duly  demanded  from 
the  respondent,  but  the  respondeut  had  never 
been  in  the  habit  of  paying  more  than  one- 
fourth  thereof.  He  therefore  declined  to  pay 
the  whole  rate,  but  made  a  legal  tender  of  one- 
fourth,  which  was  refused. 

(a)  Reported  by  W.  DS  B.  Hkrbeet,  Esq.,  Barrister-at-Law. 


In  March  1895  the  predecessors  of  the  appel- 
lants entered  a  complaint  for  the  recovery  from 
the  respondent  of  the  general  district  rate,  but  it 
was  decided  by  the  court  of  summary  jurisdiction 
that  the  respondent  was,  under  sect.  211  (1)  (6)  of 
the  Public  Health  Act  1875,  only  liable  to  be 
assessed  in  respect  of  his  right  of  sporting  orer 
the  arable,  meadow,  or  pasture  ground  and 
woodlands  in  the  proportion  of  one  fourth  part 
only  of  the  net  annual  value  thereof,  and  that 
decision  had  never  been  questioned  or  appealed 
against. 

It  was  contended  on  behalf  of  the  appellants 
that  the  justices  had  no  jurisdiction,  and  that, 
the  rate  having  on  its  face  been  duly  made,  their 
duties  were  purely  ministerial,  and  that  they 
were  obliged  to  make  an  order  on  the  respondent 
for  the  full  amount. 

The  justices'  attention  was  called  to  sect  256 
of  the  Public  Health  Act  1875,  and  to  the  words 
"  If  no  sufficient  cause  for  nonpayment  be 
shown,  the  court  may  make  an  order  .  .  .'* 
and  also  to  Beg.  v.  Barclay  and  others  {Essex 
Justices) ;  Ex  parte  Weaver  (46  L.  T.  Rep.  102), 
and,  to  the  judgment  of  Cave,  J.,  where  he  decided 
that,  upon  a  proceeding  before  justices  to  enforoe 
payment  of  a  general  district  rate,  it  is  competent 
to  the  justices  to  hear  objections  to  the  mode  of 
assessment,  inasmuch  as  it  affects  their  right  to 
enforce  the  rate. 

The  justices  accordingly  decided  that  they  had 
jurisdiction  to  adjudicate,  and  they  overruled  the 
objection  taken  by  the  appellants. 

After  hearing  the  parties  they  decided  that  the 
sporting  rate  on  the  arable,  meadow,  or  pastare 
land  and  woodlands  was  properly  assessable  only 
in  the  proportion  of  one  fourth  part  of  the  net 
annual  value  thereof,  and,  as  a  legal  tender  had 
been  made  of  this  fourth  part,  they  refused  to 
make  any  order  on  the  complaint. 

By  sect.  211  of  the  Public  Health  Act  1875  (38 
&  39  Vict.  c.  55)  it  is  provided : 

With  respect  to  the  asseBsment  and  levying  of  genezal 
district  rates  under  this  Act  the  following  provinoo 
shall  have  effect — namely,  ...(b)  the  owner  of 
any  tithes,  or  of  any  tithe  commntation  rentcharge,  or 
,the  occupier  of  any  land  used  as  arable,  meadow,  or 
pasture  ground  only  or  as  woodlands  .  .  .  shall  be 
a8B<!BBed  in  respect  of  the  same  in  the  proportion  of 
one  fourth  part  only  of  such  net  annual  value  thereof. 

Foote,  K.C.  (Bernard  with  him)  for  the  appel- 
lants.— The  question  raised  here  is  whether 
shooting  rights  over  land  are  an  occupation  of 
land  used  as  arable,  meadow,  or  pasture  ground 
only  or  as  woodlands  so  as  to  come  within 
sect.  211  (1)  (6)  of  the  Public  Health  Act  1875. 
A  right  to  shoot  over  land  by  a  person  who  is  not 
in  occupation  of  the  land  is  merely  an  incorporeal 
hereditament,  and  cannot  come  within  the  words 
of  that  section : 

Eyton  V.  Mold  Overseers,  43  L.  T.  Bep.  472 ;  6  Q.  B. 
Div.  13. 

The  judgment  of  Field,  J.  in  that  case  shows  the 
nature  of  such  rights.  Until  the  Bating  Act 
1874  (37  &  38  Vict.  c.  54),  shooting  rights  as  such 
were  not  rateable,  but  by  that  sUitute  the  Poor 
Bate  Acts  were  extended  to  rights  of  fowling  and 
shooting,  killing  game  and  rabbits,  and  fishing 
when  severed  from  the  occupation  of  bnd, 
and  when  the  right  of  sporting  was  severed 
from  the  occupation  and  let  separately,  either 
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the  owner  or  the  lessee  oould  be  rated.  The 
justices  here  were  wrong  in  not  holding  the 
respondent  liable  for  the  whole  rate. 

M,  M.  Macnaghten  for  the  respondent. — The 
sporting  rights  which  the  respondent  rented  were 
only  over  arable,  meadow,  pasture,  and  wood- 
lands, and  so  the  exemption  granted  by  sect.  211 
(1)  (6)  of  the  Pablio  Health  Act  1875  applies,  and 
he  is  only  liable  to  be  assessed  at  one  lourth  part 
of  the  annual  value.  In  order  to  exercise  his 
right,  which  is  a  profit  a  wrendre,  he  must  go  on 
the  land,  and  qua  his  right  he  is  in  occupation. 
He  referred  to 

Holywell  Union  t.  Halkyn  DUtrict  Mines  Drainage 
Company,  71  L.  T.  Eep.  818;  (1895)  A.  C.  117. 

Lord  Alvebstone,  G.J. — Mr.  Macnaghten  is 
entitled  to  contend  that  you  cannot  exercise  a 
right  of  shooting  without  going  on  the  land,  but 
that  is  a  verv  long  way  off  from  showing  that  the 
person  entitled  to  the  shooting  rights  is  the  occu- 
pier of  the  land.  When  the  statutes  are  looked 
at  the  point  is  clear.  Prior  to  1874  shooting 
rights  were  not  rateable,  but  the  Bating  Act  1874 
extended  the  Poor  Bate  Acts  to  rights  of  shoot- 
ing and  fishing  when  severed  from  the  occupation 
of  the  land.  Therefore  a  new  rateable  heredita- 
ment was  created  which  was  independent  of  the 
ordinary  orx;upation  of  the  land,  and,  by  sect.  6 
of  the  Act  of  1874,  where  any  right  of  sporting 
when  severed  from  the  occupation  of  the  land  is 
let,  either  the  owner  or  the  lessee  thereof,  accord- 
ing as  the  persons  making  the  rate  determine, 
may  be  rated  as  the  occupier.  That  being  so, 
haviog  regard  to  the  provisions  of  the  Bating  Act 
1874,  it  could  not  be  contended  that  the  lessee  of 
sporting  rights  was  not  liable  to  be  rated.  But 
it  is  said  on  behalf  of  the  respondent  here  that 
he  is  entitled  to  take  advantage  of  sect.  211  (1)  (b) 
of  the  Public  Health  Act  1875  because  he  is  the 
occupier  of  land  used  as  arable,  meadow,  pasture 
ground,  or  woodlands,  because  he  must  go  upon 
them  to  exercise  his  right  of  sporting.  The 
answer,  however,  to  that  contention  is  that  the 
respondent  is  not  the  occupier  of  land  used  as 
arable,  meadow,  pasture  ground,  or  woodlands, 
but  of  a  special  rateable  hereditament  liable  to  be 
rated  by  the  Bating  Act  1874.  The  justices  were 
therefore  wrong  in  allowing  a  reduction  of  three- 
fourths  of  the  net  annual  value. 

Wills,  J. — I  am  of  the  same  opinion.  I  think 
the  use  of  the  word  **  occupier "  in  sect  6  (2)  of 
the  Bating  Act  1874  is  due  to  the  fact  that  the 
greater  part  of  the  legislation  as  to  poor  rates  is 
based  on  occupation,  and  so  sporting  rights  were 
considered  as  being  occupied.  The  Public  Health 
Act  1875  deals,  however,  with  the  occupation  of 
land,  and  it  is  only  the  person  who  occupies  the 
land,  who  gets  the  benefit  of  the  reduction.  The 
respondent  here,  however,  is  the  statutory  occu- 
pier of  sporting  rights  and  not  the  occupier  ot  the 
land  over  which  those  rights  exist. 

Kennedy,  J.— I  agree. 

Judgment  accordingly. 

Solicitors :  Churchy  Adams,  and  Prior,  for  C.  and 
W.  Trimmer,  Alton ;  Cunliffes  and  Davenport,  for 
Bailey  and  Whiie,  Winchester. 
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Tuesday,  March  1, 1904. 

(Before  Lord  Alvebstone.  C.J.,  Wills  and 

Kennedy,  JJ.) 

Dunn  (app.)  v.  Holt  (resp.).  (a) 

Highway — Wilful  obstruction — No  obstruction  in 
fact — Truck  in  street  for  purpose  of  cleaning 
house — Purpose,  time,  and  space  reasonable — 
Metropolitan  Police  Act  1839  (2  ife  3  Viet,  c,  47), 
8.  54. 

A  truck,  6ft.  long  by  2ft.  Sin.  vride,  containing  an 
apparatus  for  removing  dust  from  houses,  was 
placed  by  b,  in  a  highway  30ft.  wide  for  some 
rwurs  while  the  dust  was  being  removed  from 
a  certain  house.  There  was  no  evidence  that 
anyone  was  incommoded  or  that  anyone  was  pre- 
vented from  passing  along  the  highway.  It  was 
found  as  a  fact  that  the  business,  purpose,  and 
time  selected  were  reasonable,  and  that  neither 
the  tune  nor  the  space  occupied  were  excessive^ 
but  that  the  system  of  cleaning  was  not  neces- 
sary to  the  ordinary  comfort  or  exigency  of  life 
and  was  still  in  the  experimental  stage,  and  that 
the  noise  of  the  apparatus  and  the  collection  of 
sightseers  might  cause  discomfort  or  inconveni- 
ence to  the  occupiers  of  houses  and  people  using 
the  street. 

Held,  that  there  was  no  evidence  of  wilful  obstruc- 
tion within  sect.  54  (6)  of  the  Metropolitan  Police 
Act  1839. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  under  sect.  54 
of  the  Metropolitan  Police  Act  1839  (2  &  3  Vict, 
c.  47)  for  wilfully  causing  an  obstruction  in  a 
thoroughfare  by  means  of  a  truck. 

On  the  21st  April,  at  about  10.30  a.m.,  the 
appellant  caused  a  truck  to  be  brought  to  a  public 
thoroughfare  called  Trebovir-road,  and  caused  the 
truck  to  be  placed  opposite  No.  7  on  the  carriage- 
way. 

The  truck  contained  an  apparatus  for  removing 
dust  from  and  cleaning  houses  and  their  furniture, 
carpets,  and  contents.  This  apparatus  consisted 
of  a  motor  driven  by  petrol,  which,  by  creating 
a  vacuum,  caused  the  dust  and  dirt  to  pass  from 
the  house  through  indiarubber  tubes  into  a  recep- 
tacle on  the  truck. 

The  indiarubber  tubes  were  passed  from  the 
truck  over  the  pavement  for  foot  passengers,  but 
in  such  a  manner  and  at  such  a  height  as  not  to 
interfere  with  any  persons  using  the  pavement  or 
carriage-way. 

The  noise  made  by  the  working  of  the  motor 
was  considerable,  and  not  unlikely  to  frighten 
horses  and  prevent  persons  driving  them  from 
passing  near. 

The  appellant  was  in  the  employment  of  the 
British  Vacuum  Gleaner  Compjmy  Limited,  the 
owners  of  the  truck  and  apparatus,  who  were 
employed  by  the  occupier  of  the  house,  No.  7, 
Trebovirroad,  to  remove  the  dust  and  dirt  from 
and  clean  the  house  and  furnitui'e,  carpets,  and 
contents. 

The  van  and  apparatus  remained  opposite  the 
house  from  10  30  a.m.  till  5.30  p.m.,  a  period 
of  seven  hours,  which  was  not  a  longer  time  than 
necessary  to  remove  the  dust  and  dirt  into  the 
receptacle  on  the  truck  and  to  clean  the  house 
and  contents.  The  dirt  and  dust  were  placed  in 
the  receptacle  on  the  truck  by  the  process,  which 

(a)  Beported  by  W.  da  fi.  Hbbbbbt,  Esq.,  BaiTl0ter-a.t-Law. 
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went  on  Gontinuonsly.  The  truck  and  the  appa- 
ratns  and  receptacle  containing  the  dust  was  then 
driven  away. 

The  carria^-waj  on  which  the  track  stood  was 
soft.  wide.  The  pavement  for  foot  passengers 
was  10ft.  wide.  The  extreme  length  of  the  track, 
which  stood  lengthwise  beside  the  pavement,  was 
6ft.,  and  the  extreme  width  was  2ft.  Sin. 

Sufficient  width  of  carriage-way  was  left  to 
enable  vehicles  to  pass,  and  there  was  no  evidence 
that  anyone  was  actually  prevented  from  passing 
along  the  street,  or  that  any  individual  was 
incommoded. 

It  was  proved  that  daring  the  period  between 
the  1st  June  1903  and  the  2nd  July  1903,  721 
houses  in  the  London  area  alone  had  been  cleaned 
by  the  British  Vacuum  Cleaner  Company  in  the 
above  manner. 

It  was  contended  on  the  part  of  the  respondent 
that  the  acts  of  the  appellant  amounted  to  wilfully 
causing  an  obstruction  in  a  thoroughfare  by  the 
means  specified  in  sect.  54  (6)  of  2  &  3  Yict.  c.  47. 

It  was  contended  on  behalf  of  the  appellant 
that  he  was  not  liable  to  be  convicted  of  the 
offence  with  which  he  was  charged,  because 
the  facts  proved  did  not  show  that  the  appel- 
lant did  wilfully  cause  an  obstruction  or  allow 
the  truck  to  stand  longer  than  was  necessary  for 
loading  or  unloading;  that  the  appellant  being 
employed  by  the  occupier  of  the  house.  No.  7, 
Trebovir-road,  for  the  purpose  of  removing  the 
dust  and  dirt  from  and  cleaning  the  house  and 
contents  in  a  reasonable  and  proper  manner,  and 
having  kept  the  truck  in  Trebovir-road  for  no 
longer  time  than  was  reasonably  necessary  for 
such]  purposes,  this  was  a  reasonable  and  proper 
user  of  the  highway,  and  the  appellant  had  not 
wilfully  obstructed  the  thoroughfare  within  the 
meaning  of  the  section. 

It  was  further  contended  by  the  appellant  that 
the  act  of  removing  the  dust  and  dirt  from  the 
house  to  the  recept^le  upon  the  truck  by  means 
of  the  vacuum  apparatus  was  a  loading  of  the 
dust  and  dirt  upon  the  truck. 

It  was  further  contended  upon  behalf  of  the 
appellant  that  the  bbstruction  referred  to  in  the 
section  is  an  actual  obstruction  rendering  the 
passage  through  the  thoroughfare  impossible  or 
troublesome. 

It  appeared  to  the  magistrate  that  the  acts  of 
the  appellant  as  constituting  a  voluntary  in- 
fringement upon  the  public  right  of  free  passage 
amounted  to  wilful  obstruction  within  2  <fe  3  Yict. 
c.  47,  s.  54  (6),  unless  they  could  be  justified  as  a 
reasonable  temporanr  appropriation  by  him  of 
part  of  the  roadway  for  a  reasonable  purpose  of 
business,  unaccompanied  by  any  unreasonableness 
in  the  time  chosen  for  the  operations,  substantial 
excess  in  the  time  or  space  occupied  by  them, 
existence  of  undue  noise  or  crowd  arising  from 
them,  or  other  elements  converting  them  into  a 
common  law  nuisance,  regard  being  had  to  the 
incidents  of  everyday  life. 

In  his  opinion  upon  the  evidence  (1)  the  busi- 
ness purpose  was  in  itself  reasonable;  (2)  the 
time  selected  for  the  operation  was  reasonable; 
(3)  neither  the  time  nor  space  occupied  by  it  was 
excessive;  (4)  on  the  other  hand,  the  system  of 
carpet  cleaning  involved  was  in  no  sense  necessary 
to  the  ordinary  comfort  or  exigency  of  life;  (5)  it 
is  still  in  the  experimental  s^ge,  and  cannot  be 
regarded  as  an  incident  of  everyday  life ;  (6)  the 


present  noise  of  the  machinery  used  and  the  col- 
lection of  sightseers  attracted  by  the  working  of 
it  are  or  may  he  productive  of  diBComf ort  and  incon- 
venience to  occupants  of  houses  and  people  using 
the  streets  which  can  scarcely  be  dismissed  as 
trivial  or  unsubstantial  He  further  did  not  adopt 
the  contention  that  the  removal  of  dust  in  toe 
receptacle  was  a  *'  loading  "  within  the  first  part 
of  sect.  54  (6),  both  because  the  information  was 
founded  on  the  second  part  of  the  section  and 
because  he  thought  the  removal  of  the  dust  was 
a  mere  secondary  incident  in  the  operations. 

On  the  above  grounds  he  came  upon  the  whole 
to  the  conclusion  that  the  appellant  nad  not  made 
out  any  legal  justification  for  his  appropriation 
of  the  ro»lway,  and  he  accordingly  convicted 
him. 

By  the  Metropolitan  Police  Act  1839  (2  &  3 
Vict.  c.  47),  s.  54 : 

Every  person  shall  be  liable  to  a  penalty  of  not  more 
than  40«.  who  within  the  limits  of  the  metropolitan 
police  district  shall  In  any  thoronghfare  or  public  place 
oommit  any  of  the  following  offences  ;  (that  is  to  saj) 
.  .  .  (6)  Every  person  who  shall  cause  any  cart, 
public  carriage,  aledge,  tmck,  or  barrow,  with  or  without 
horses,  to  stand  any  longer  than  may  bo  neoeeaary 
for  loading  or  unloading,  or  for  taking  up  or  setting 
down  passengers,  except  hackney  carriages  standing  for 
hire  in  any  place  not  forbidden  by  law,  or  who  by  meiiu 
of  any  cart,  carriage,  sledge,  truck,  or  burow,  or 
any  horse  or  other  animal  shall  wilfully  interrupt  any 
public  crossing,  or  wilfully  cause  any  obstruction  in  any 
thoroughfare. 

Danckwerts,  K.G.  (R.  ^.  Vaughan  WiUianu 
and  D.  H.  Crompton  with  him)  for  the  appellant. 
— The  conviction  was  wrong,  for  before  the 
magistrate  could  convict  he  must  find  that  there 
was  a  material  obstruction — ^that  is,  a  common 
law  obstruction : 

Original  Hartlepool  Collieries  Company  v.  Oitb, 
36  L.  T.  Bep.  483 ;  5  Ch.  Div.  713. 

Each  case  must  be  considered  on  its  merits,  and 
no  limit  is  placed  by  sect.  54  (6)  of  the  Metro- 
politan Police  Act  1839  as  to  what  is  a  necessary 
time  for  loading  and  unloading.  A  pantechnicon 
van  might  stand  outside  a  house  ail  day  and  be 
much  more  of  an  obstruction  than  this  tmck, 
but  it  could  not  be  suggested  that  proceedings 
ought  to  be  taken  for  that.  If  the  use  of  the 
highway  is  reasonable  and  the  space  occupied  not 
excessive  there  can  be  no  offence. 

Macmorran,  K.G.  (Arthur  GUI  with  him)  for 
the  respondent. — Everybody  has  a  right  to  a  free 
and  uninterrupted  use  of  the  whole  of  the  high- 
way,  and  it  is  no  answer  to  say  tiiat  persons  by 
gomg  round  any  obstruction  could  get  past.  He 
referred  to 

Atiomey-Oeneral  v.  Brighton  and  Hove  Co'operaHt$ 
Supply  Association,  81  L.  T.  Bep.  762 ;  (1900) 
1  Ch.  276 ; 

Horner  v.  Cadman,  54  L.  T.  Bep.  421;  16  Gox 
C.  C.  51 ; 

Chelsea  Vestry  v.  Stoddard,  43  J.  P.  782. 

What  the  appellant  claims  here  is  to  practically 
carry  on  his  business  in  the  highway.  The  con- 
viction was  right  and  should  be  affirmed. 

Lord  Alyebstons,  C.J. — I  think  that  every 
case  of  this  kind  where  a  person  is  summoned  for 
wilfully  causing  an  obstruction  to  a  thoroughfare 
must  depend  upon  its  particular  facts,  and  I  hare 
not  the  least  intention  of  expressing  any  opinion 
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that  people  have  a  right  of  appropriating  a  street 
for  the  purpose  of  carrying  on  their  husiness,  or 
that  this  company  or  anyhody  else  have  any  right 
to  put  their  machinery  in  the  street  anywhere,  or 
that  it  may  not  be.  a  wilful  obstruction.  All  I 
say  is  that  the  magistrate  seems  to  me  to  have 
stated  facts  to  show  that  there  was  no  evidence  of 
an  offence  under  this  statute.  He  first  finds  that 
nobody  wfis  in  fact  obstructed;  he  then  gives 
the  width  of  the  street,  and  that  some  2ft.  8in. 
or  2ft.  lOin.— I  think  it  is  out  of  a  width  of  30ft. 
— were  obstructed  for  some  hours  in  the  day.  I 
do  not  want  to  deal  with  this  case  in  detail,  which 
comes  from  a  veiy  experienced  magistrate, 
because  he  says  how  he  finds.  He  says  he  finds 
the  business  purpose  was  in  itself  reasonable — 
that  is,  it  was  reasonable  to  have  the  house 
cleaned  at  that  time ;  the  time  selected  for  the 
operation  was  reasonable;  neither  the  time  nor 
space  occupied  by  it  was  excessive.  On  the 
other  hand,  the  system  of  carpet  cleaning  involved 
was  in  no  sense  necessary  to  the  ordinary 
comfort  or  exigency  of  life;  it  is  still  in  the 
experimental  stage,  and  cannot  be  regarded  as  an 
incident  of  everyday  life  ;  the  present  noise  of 
the  machinery  used  and  the  collection  of  sight- 
seers attracted  by  the  working  of  it  are  or  may 
be  productive  of  discomfort  and  inconvenience  to 
occupants  of  houses  and  people  using  the  streets, 
&c.  It  seems  to  me  all  tuose  three  things  mieht 
be  very  material  indeed  if  he  wa<«  dealing  with  a 
case  where  in  fact  he  was  able  to  say  there  had 
been  wilful  obstruction,  or  that  the  people  or 
the  road  had  been  wilfully  obstructed,  but  it 
seems  to  me,  having  found  as  he  has  that  it  was 
a  reasonable  use  and  there  was  no  obstruction  in 
fact,  that  to  nullify  the  effect  of  those  findings 
by  saying  that  it  was  experimental  or  had  not 
become  part  of  the  ordinary  comfort  and  exigency 
of  life  is  applying  a  test  which  ought  not  to  be 
applied.  I  think  that  in  this  case  there  was  no 
evidence  of  a  wilful  obstruction  of  the  highway. 
I  desire  to  repeat  that  I  do  not  want  anything  I 
say  to  suggest  or  indicate  that  the  company  have 
the  right  of  carrying  on  their  business  in  every 
highway,  or  to  appropriate  any  part  of  the  high- 
way independently  of  the  inconvenience  caused 
to  other  people.  I  think  in  this  case  there  was 
no  evidence  on  which  we  can  properly  find  that 
there  was  wilful  obstruction  of  the  highway  under 
sub- sect.  6  of  sect.  54  of  the  Metropclitan  Police 
Act,  and  I  think  the  appeal  should  be  allowed. 

Wills,  J. — I  agree. 

Kbnnbdt,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  that  it  must  in  each  case  be  a 
question  of  degree,  and,  therefore,  in  this  cpse, 
in  order  that  we  may  do  as  I  concur  with  my 
Lord  and  WiUs,  J.  we  ought  to  do — ^namely, 
reverse  the  decision— let  us  see  whether  there  was 
anything  to  show  such  circumstances  as  justify 
the  magistrate  finding  as  he  did.  I  thinC,  from 
the  very  fair  and  full  way  that  the  case  is  stated, 
we  have  the  means  of  seeing  that  there  was 
nothing  which  ought  to  have  led  to  this  convic- 
tion on  the  facts.  The  learned  magistrate  has 
given  us  some  reasons  which  do  not.  I  confess, 
seem  to  be  applicable.  I  do  not  think  the  noise 
of  the  machinery  used,  so  as  to  possibly  cause 
discomfort  and  inconvenience  to  occupants  of 
neighbouring  houses,  is  an  obstruction  of  a  high- 
way, or  is  an  element  of  the  obstruction  of  a  high- 


way. Of  course,  if  it  causes  a  crowd,  it  would  be 
otherwise.  So,  in  the  same  way,  I  do  not  think  it 
is  very  relevant  to  consider  that  the  system  of 
carpet  cleaning  involved  is  not  necessary  to  the 
ordinary  comfort  or  exigency  of  life.  If  that  is 
to  be  considered,  it  is  prohibitive  of  every  new 
invention  of  the  same  kind,  if  there  could  be  any 
justification  to  bring  machinery  there  to  clean 
carpets.  It  must  be  a  matter  of  degree  to  justify 
a  conviction  for  wilful  obstruction  of  a  highway, 
and  when  it  is  said  by  Mr.  Macmorran  in  his 
argument  that  a  trader  has  not  got  a  right  to  use 
the  streets  for  part  of  his  trade,  in  a  degree 
we  all  know,  living,  as  we  have  to  live,  in  a  city, 
and  making  reasonable  allowance  for  reasonable 
conduct,  that  there  are  people  who,  in  selling 
things,  do  pass  their  trucks,  I  should  think,  down 
every  street  in  London,  certainly  in  the  west  of 
London,  and,  if  they  do  not  stop  too  long,  1  do 
not  think  you  should  condemn  them  because 
while  a  customer  comes  to  them  they  are  using 
the  street  for  their  trade.  This  is  a  big  machine 
and  a  novel  one,  and  might  be  a  nuisance  if  used 
differently  to  the  way  in  which  the  magistrate  has 
stated  it  nas  been  used  on  this  occasion  in  this 

^  Appeal  allowed. 

Solicitors :  Haeties ;  Wontner  and  Sons, 


Wednesday,  March  2,  1904. 

(Before  Lord  Alybbstone,  G.  J.,  Wills  and 

Kbnnbdy,  JJ.) 

WiNa  (app.)  V,  Epsom  Ubban  District 
Council  (resps.).  (a) 

Public  health — Justices — Abatement  of  nuisance — 
Order  made  by  three  justices — Order  signed  by 
one  justice  only — Validity  of  order — Necessity 
of  signature  by  two  justices — Public  Health  Act 
1875  (38  &  39  Vict.  c.  55),  ««.  96,  251— Summary 
Jurisdiction  Act  1848  (11   &  12    Vict  c.  43), 

8.14. 

By  sect,  251  of  the  Public  Health  Act  1875  a  court 
of  summary  jurisdiction  when  hearing  and 
determining  an  information  or  complaint  under 
the  Act  must  be  constituted  of  two  or  more  jus- 
tices of  the  peace  in  petty  sessions.  A  court  of 
summary  jurisdiction  consisting  of  three  justic  es 
in  petty  sessions  made  an  order  under  sect.  96 
of  the  Act  on  the  owner  of  certain  premises 
for  the  abatement  of  a  nuisance  on  the  premises. 
The  order  as  drawn  up  and  served  on  the  owner 
was  signed  by  one  justice  only. 

Held,  that  the  order  must  be  signed  by  two  justices, 
and,  having  been  signed  by  one  justice  only,  was 
bad. 

Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  county  of  Surrey. 

At  the  midsummer  quarter  sessions  for  the 
county  of  Surrey  three  appeals  by  Walter  Wing 
(the  appellant)  against  three  orders  made  by  the 
court  01  summary  jurisdiction  sitting  at  Epsom 
were  heard.  Each  of  the  orders  was  made 
by  the  court  of  summary  jurisdiction  on  the 
appellant  under  sect.  96  of  the  Public  Health  Act 
1875  as  being  the  owner  within  the  meaning  of 
the  Act  of  certain  premises  situated  at  Garden- 
cottages,  Epsom. 

(a)  Beported  by  W.  W.  Orb,  Esq.,  Barristor-at-lAw. 
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The  Court  of  Quarter  Sessions  dismissed  the 
appeals,  and  confirmed  the  orders  with  costs,  sub- 
ject to  this  case. 

The  facts  of  the  case  were  as  follows : — 

The  appellant  was  the  owner,  within  the  meaning 
of  the  Public  Health  Act  1875.  and  lessee  of 
certain  premises  situate  at  Nos.  1  to  20,  Garden- 
cottages,  Epsom,  within  the  district  of  the 
respondents,  of  which  fourteen  years  of  the  term 
of  the  appellant's  lease  were  still  unexpired. 

In  or  about  the  months  of  March  and  April  1903 
the  respondents  relaid  the  sewer  with  which  the 
drains  of  the  premises  were  connected,  and  the 
respondents  served  three  notices  upon  the  appel- 
lant alleging  a  nuisance  existing  in  respect  of  the 
drains  and  requiring  the  same  to  be  abated  and 
certain  works  to  be  executed. 

The  appellant  did  not  comply  with  the  notices 
or  any  of  them,  and  three  complaints  relating  to 
the  alleged  nuisance  were  thereupon  made  to  a 
justice  of  the  peace,  and  such  justice  issued  three 
summonses  requiring  the  appellant  to  appear 
before  the  court  of  summary  jurisdiction  sitting 
at  Epsom. 

On  the  hearing  of  the  summonses  on  the  20th 
April  1903,  both  parties  being  then  present,  the 
orders  were  made  by  the  court  of  summary  juris- 
diction, three  justices  being  then  present  and 
taking  part  in  the  hearing  and  determination  of 
the  summonses,  and  subsequently  on  the  27th 
April  1903  the  appellant  served  the  respondents 
with  notice  of  appeal  against  each  of  the  orders 
as  having  been  made  by  His  Majesty's  justices  of 
the  peace  acting  in  and  for  the  division  of  Epsom, 
and  setting  forth  in  each  such  notice,  amongst 
other  grounds  of  appeal,  that  the  order  appealed 
from  was  bad  on  the  face  of  it,  and  on  the  same 
day  (the  27th  April  1893)  the  appellant  duly 
entered  into  three  several  recognisances  as 
required  by  law  for  the  prosecution  of  his  appeals, 
copies  whereof  were  hereto  annexed  and  were  to 
be  taken  as  part  of  this  case. 

The  orders  were  on  the  2nd  June  1903  served  on 
the  appellant  by  the  respondents,  and  each  of  the 
original  orders  was  duly  delivered  to  the  clerk  of 
the  peace  prior  to  the  hearing  of  these  appeals. 

The  following  was  an  exact  copy  of  one  of  the 
original  orders,  and  was  in  the  same  terms  in  all 
respects  as  the  order  served  on  the  appellant : 

In  the  oonnt;  of  Sarrey,  petty  sessional  division  of 
Epsom. — Before  the  coart  of  Bummary  jariadiction 
sitting  at  Epsom  the  20th  day  of  April  1903,  complaint 
was  made  on  the  9th  day  of  ^pril  1903  by  Edward 
Bobert  Capon,  of  Bromley  Hnrst,  Church -street,  Epsom, 
Inspector  of  Nuisances  to  the  Epsom  Urban  District 
Conncil,  that  in  or  on  certain  premises  situated  at  15, 14, 
13, 12,  and  11,  Garden- cottages,  Epsom  aforesaid,  in  the 
district,  nnder  the  Public  Health  Act  1875,  of  the  Epsom 
Urban  District  Council,  the  following  nuisance  then 
existed — viz.,  a  nuisance  arising  from  want  or  defective 
construction  of  straotnral  conveniences,  that  is  to  say, 
arising  from  leaky  draits,  also  drains  not  being  inter- 
cepted from  sewer,  the  discharge  of  sink  wastes  into 
closet  pans,  the  absence  of  ventilaiion  to  drains,  defec- 
tive flashing  cistern  in  each  closet,  and  rain-water  pipe 
connected  directly  with  sewer,  and  that  Walter  James 
Wing  (hereinafter  called  "the  defendant")  is  the  owner 
of  the  premises  on  which  the  said  nuisance  ariees.  On 
hearing  the  said  complaint  it  is  ordered  that  the  defen- 
dant within  six  weeks  from  the  service  of  this  order,  or 
a  true  copy  thereof  according  to  the  said  Act,  do  take 
out  the  existing  branch  drains  and  construct  new  drains 
with  stoneware  pipes,  with  watertight  cement  joints 


laid  to  proper  falls  in  beds  of  oemeot  concrete  properly 
intercepted  from  sewer,  provided  with  efficient  ventila- 
tion, with  oast  iron  pipes  of  a  diameter  not  less  than 
four  inches,  disconnect  sink  wastes  from  closet  pant, 
and  cause  same  to  discharge  into  the  open  over  a 
trapped  stoneware  gaily  which  shall  be  oonnected  with 
the  sewer,  so  that  the  same  shall  no  longer  be  a  noisance 
or  injurioas  to  health  as  aforesaid. — Dated  the  20th  day 
of  AprU  1903 —(Signed)  William  R.  G.  Fabx  i, 
Justice  of  the  Peace  for  the  county  aforesaid. 

Each  of  the  other  original  orders  was  in  exactly 
the  same  terms,  and  was  under  the  hand  and 
seal  of  William  R.  G.  Farmer  as  the  order  herein- 
before set  out,  and  each  of  the  other  orders  served 
on  the  appellant  was  in  exactly  the  same  terms  and 
was  under  the  hand  and  seal  of  William  B.  G. 
Farmer  as  the  order  hereinbefore  set  out,  save 
that  each  of  the  orders  referred  to  different 
premises  in  the  same  street. 

It  was  contended  for  the  appellant  that  each  of 
the  orders  was  bad  and  ought  to  be  quashed, 
inasmuch  as  each  order  was  made  under  the  hand 
and  seal  of  one  justice  of  the  peace  only. 

It  was  contended  for  the  respondents  that  each 
of  the  orders  was  valid. 

The  Court  of  Quarter  Sessions  were  of  opinion 
that  each  of  the  orders  was  valid,  and  overruled 
the  appellant's  contention,  and  they  afterwards 
heard  the  appeals  together,  by  consent  upon  the 
merits,  and  dismissed  them  with  costs. 

If  the  court  should  be  of  opinion  upon  the  facta 
stated  that  the  quarter  sessions  were  right  in 
overruling  the  appellant's  contention  and  in 
holding  that  the  orders  were  valid,  the  order  of 
quarter  sessions  was  to  stand ;  but  if  not,  each  of 
the  orders  was  to  be  quashed,  and  each  of  the 
appeals  was  to  be  allowed  with  costs. 

The  Public  Health  Act  1875  (38  &  39  Vict 
c.  55),  provides : 

Sect.  96.  If  the  court  is  satisfied  that  the  alleged 
nuisance  exists,  or  that  althongh  abated  it  is  likely  to 
recur  on  the  same  premises,  the  court  shall  make  an 
order  on  snch  person  requiring  him  to  comply  with  all 
or  any  of  the  requisitions  of  the  notice,  or  otherwise  to 
abate  the  nuisance  within  a  time  specified  in  the  order, 
and  to  do  any  works  necessary  for  that  purpose; 
.  .  .  The  coort  may  by  their  order  impose  a  penalty 
not  ezoeeding  five  pounds  on  the  person  on  whom  the 
order  is  made,  and  shall  also  give  direotiona  as  to  the 
payment  of  all  costs  incurred  up  to  the  time  of  the 
hearing  or  making  the  order  for  abatement  or  prohibi- 
tion of  the  nuisance. 

Sect.  251.  All  offences  under  this  Act,  and  all 
penalties,  forfeitures,  costs,  and  expenses  under  this  Act 
directed  to  be  recovered  in  a  summary  manner,  or  the 
recovery  of  which  is  not  otherwise  provided  for,  may  be 
prosecuted  and  recovered  in  manner  directed  by  the 
Summary  Jurisdiction  Acts  before  a  court  of  summary 
jurisdiction.  The  court  of  summary  jurisdiction,  when 
hearing  and  determining  an  information  or  complaint 
under  this  Act,  shall  be  constituted  of  two  or  more 
justices  of  the  peace  in  petty  sessions,  sitting  at  a  place 
appointed  for  holding  petty  sessions,  or  of  some  magis- 
trate or  officer  for  the  time  being  empowered  by  law  to 
do  alone  any  act  authorised  to  be  done  by  more  than 
one  justice  of  the  peace  sitting  at  some  court  or  other 
place  appointed  for  the  administration  of  justice. 

F,  Low,  K.G.  {WUliam  Mackenzie  with  him) 
for  the  appellant. — It  is  sufficient  to  deal  with 
one  of  the  three  orders.  Sect.  %  of  the  Pablic 
Health  Act  1875  is  the  section  under  which  an 
order  for  the  abatement  of  a  nuisance  is  made 
by  a  court  of  summary  jurisdiction.    By  sect  12 
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of  the  Sammarj  Jurisdiction  Act  1848  (11  &  12  Y  ict. 
0. 43),  every  complaint  and  information  **  shall  be 
heard,  tried,  determined,  and  adjudged  by  one  or 
tiro  or  more  justice  or  justices  of  the  peace,  as 
shall  be  directed  by  the  Act  of  Parliament  upon 
which  such  complaint  or  information  shall  be 
framed,  or  snch  other  Act  or  Acts  of  Parliament 
as  there  may  be  in  that  behalf."    There  is  in  the 
present  case  such  a  direction  that  the  matter  of 
this  information  shall  be  heard  by  two  justices, 
88  sect.  251  of  the  Public  Health  Act  1875  pro. 
vides  that  the  court  of   summary  jurisdiction, 
when  hearing  and  determining  a  complaint  under 
the  Act,  shall  be  constituted  of  two  or  more 
iastices  in  petty  sessions.    Therefore  there  must 
be  at  least  two  justices  sitting  to  hear  a  com- 
plaint of  this  kind,  and  that  section  is  relied  on 
AS   showing   that.      Then,  by    sect.  14    of    the 
Summary  Jurisdiction  Act  1848,  if  the  justice  or 
justices  convict  or  make  an  order  against  the 
defendant,   "a  minute  or  memorandum  thereof 
shall  then  be  made,  for  which  no  fee  shall  be  paid, 
and  shall  afterwards  be  drawn  up  by  the  said 
justice  or  justices  in  proper  form,  under  his  or 
their  hand  and  seal  or  hands  and  seals,  and  he 
or  they  shall  cause  the  same  to  be  lodged  with 
the  clerk  of  the  peace  to  be  by  him  filed  among 
the  records  of  the  general  quarter  sessions  of  the 
peace  .   .    "    That  procedure  was  followed  in  this 
case ;  the  order  was  first  dra  vu  up,  and  it  was 
then  signed,  but  it  was  signed  by  one  justice  only 
of  the  three  who  sat  and  heard  the  case,  and 
being  so  signed  it  was  served  on  the  appellant. 
The  form  of  order  for  abatement  of  a  nuisance 
under  this  section  (sect.  96  of  the  Act  of  1875), 
is  form  0  in  sched.  4  to  that  Act.     Some  orders 
may  be  made  by  one  justice  and  some  are  to  be 
made  by  two  justices ;  and  the  forms  which  are 
now  in  use  under  the  Summary  Jurisdiction  Act 
1879  are  the  Consolidated  Forms  1886,  which  are 
gi?en  in  the  schedule  to  the  Summary  Juris- 
diction   Rules   1886.       Under  sect.  12    of   the 
Summary    Jurisdiction    Act    1848   a    court    of 
summary  jurisdiction  may  be  composed  of  one, 
two,  or  more  justices.    Then  when  we  look  at 
sect.  251  of  the  Act  of  1875.  the  section  requires 
two  justices  at  least  to  hear  this  case,  and  to  give 
the  court  jurisdiction  there  must  be  two  justices 
at  least.    Then  as  to  the  form  of  the  oraer  it  is 
clear  that  if  an  order  is  required  to  be  made  by 
two  justices,  a  form  that  is  open  to  the  construc- 
tion that  the  order  is  made  by  only  one  justice 
is  inapplicable.    It  is  clear  upon  these  sections 
that  the  order  as  drawn  up  must  be  signed  by  two 
justices,  and  that  this  order,  having  oeen  signed 
by  one  justice  only,  is  bad  upon  that  ground, 
and  the  quarter  sessions  were  therefore  wrong  in 
holding  that  the  signature  of  one  justice  to  the 
order  was  sufficient.    He  referred  to 

Lahalmondiere  v.  Frost,  1  E.  &  E.  527 ;  28  L.  J. 
155,  M.  C. 

Avory,  K.C.  (S.  Q,  Lushington  and  Swinburne' 
Hanham  with  him)  for  the  respondents. — Two 
justices  having  sat  to  hear  the  case,  the  order 
signed  by  one  justice  is  sufficient.  It  may  be  a 
question  whether  the  appeal  was  in  fact  an  appeal 
against  the  written  document  or  was  an  appeal 
from  the  verbal  order  made  in  open  court, 
and  in  that  connection  the  form  of  the  order 
ought  to  be  looked  at.  The  appellant's  notice 
of  appeal  was  against  an  order  made  by  the  1 


J'ustices  of  the  Epsom  Division,  and  at  the  time 
le  gave  that  notice  of  appeal  he  had  nothing  to 
go  upon  except  the  verbal  adjudication  of  the 
justices  in  open  court.    There  was  a  perfectly 
^ood  order  upon   the  appellant   made    by  the 
justices  verbally  in  court,  and  it   is  submitted 
that  the  appellant  could  have  been  summoned 
for  not  obeying   that   order  even   if  a  written 
notice  or  order  had  not  been  served  upon  him. 
The  order  as   drawn  up  is  in  fact  only  drawn 
up  for  the  quarter  sessions,  and  the  only  reason 
for  drawing  it    up  is  that  it  may  be  sent  to 
quarter  sessions  and  preserved  there  as  a  record 
of  the  order  which  might  be  made  at  quarter 
sessions.     That  is  the  effect  of  sect.  14  of  the 
Summary  Jurisdiction  Act  1848,  which  says  that 
the  order  when  drawn  up  is   *'  to  be  lodged  with 
the  clerk  of  the  peace,  to  be  by  him  filed  among 
the  records  of  the  general  quarter  sessions,"  as  the 
court  of  summary  jurisdiction  is  not  a  court  of 
record.    Under  sect.  96,  if  the  court  is  satisfied 
of  the  existence  of  a  nuisance,  they  may  make  an 
order,  and  under  sect.  98  if  the  person  does  not 
obey  the  order  he  is  liable  to  a  penalty.    If  there 
were  no  other  order  than  the  written  order,  and  if 
this  order  were  bad  on  the  face  of  it,  then  the 
court  would  look  at  the  order ;  but  the  iustices 
can  make   a  perfectly  valid   order  verbally  in 
court  and  say  to  a  person  that  he  must  do  a 
certain  thing,  and  the  person  could  be  summoned 
for  not  doing  that  thing.      If  we  refer  to  the 
recognisance  to  prosecute  the  appeal  it  recites 
that  the  order  was  made  by  two  justices,  so  that 
both  the  notice  of  appeal  and  the  recognisance 
recognise  that  the  order  was  made  by  two  justices. 
The  fact  that  it  was  signed  by  one  justice  only 
follows  the  general  form  for  all  these  purposes. 
Sect.  29  of  the  Summary  Jurisdiction  Act  1879 
gave  the  Lord  Chancellor  power  to  make  rules 
as  to  the  forms  to  be  used  under  the  Summary 
Jurisdiction  Acts ;  and  sect.  12  of  the  Summary 
Jurisdiction  Act  1884  provided  that  any  rules  for 
the  time  being  in  force  under  that  section  should 
be  of  the  same  effect  as  if  they  were  contained 
in  the  Summary  Jurisdiction  Act  1848.    Rules 
were  made  under  the  Act  of  1884,  and  there  is 
attached  thereto  a  schedule  of  forms — the  Oon- 
solidated  Forms  1886 — and  by  rule  31  those  forms, 
or  others  to  the  like  effect,  may  be  used,  and 
these  are  the  forms    now  in   use.     There  is  a 
general  form,  form  19  (Douglas,  8th  edit.,  p.  248), 
and  in  that  form  there  is  the  signature  of  one 
justice  only.    [Lord  Alvbbstonb,  O.J. — Suppose 
the  order  had  no  name  of  a  justice  upon  it,  would 
the  party  be  bound  to  obey  itP]      Yes;    there 
would  be  nothing  to  prevent  the  justices  making 
an  order  then  and  there  in  court  for  the  abatement 
of  a  nuisance  forthwith — as,  for  example,  in  the 
case  of  a  dangerous  nuisance  likely  to  spread 
disease.    That  would  be  a  good  order,  and  the 
person  might  be  summoned  next  day  for  not 
complying  with  it,  although  no  written  notice  or 
written  order  was  served  on  him.    The  effect  of 
the  signature  is  not  the  making  of  the  order  valid, 
but  the  signature  is  merely  the  verification  of  an 
order  previously  made  in  court,  and  it  is  not 
even  necessary  that  that  order  should   be  put 
into  writing.    The  order  in  the  present  case  is 
quite  consistent  with  the  matter  having  been 
heard  by  two  justices.    Lastly,  by  sect.  262  of 
the  Act  of   1875,  no  order  made  in  execution 
of  the  Act  is  to  be  qnaabed  or  set  aside  for  want 
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of  form,  and  at  the  utmost  the  defect  alleged  in 
this  case  is  a  mere  want  of  form.  There  is  no 
case  on  the  point,  bat  upon  the  statutes  the 
quarter  sessions  were  clearly  right. 

LoWf  K.G.  was  not  called  on  to  reply. 

Lord  Alverstonb,  O.J. — I  confess  I  should 
have  been  glad  if  I  could  have  seen  my  way  to 
have  prevented  this  appeal  from  succeeding,  be- 
cause I  do  not  think  that  there  are  any  merits 
whatever  in  the  appeal.     I  have  no  doubt  that 
the  appellant  knew  thd.t  the  order  was  made  by 
two  jasbices  and  that  he  appealed  on  the  merits 
and  failed.    But  a  more  important  principle  is 
involved  in  this  appeal,  and  therefore  we  must 
decide  the  case  in  accordance  with  what  our  view 
of  the  law  is.  I  have  always  understood  that  orders 
were  drawn  up,  and  sometimes  courts  have  been 
ordered  to  draw  them  up,  in  order  that  if  there  is 
any  objection  to  be  taken  to  them,  it  may  be 
raised   by  an  appeal.     Upon  the  appeal  being 
heard  by  the  quarter  sessions  a  formal  objection 
was  taken  on  behalf  of  the  present  appellant  that 
the  original  order  of  the  20th  April,  which  was 
served  upon  the  appellant,  was  bad  upon  the  face  of 
it,  because  it  haa  only  got  the  signature  of  one 
justice.   If  counsel,  who  has  argued  the  case  before 
us  for  the  respondents,  could  have  satisfied  me 
that  the  object  of  the  record,  or  the  object  of  the 
signature  of  the  justice,  was  merely  for  verifica- 
tion, or  if  he  could  have  satisfied  me  that  it  was 
not  contemplated  that  the  order  should  be  drawn 
up  and  served  before  ultenor  proceedings  could 
be  taken,  I  should  have  been  able  to  come  to  the 
conclusion  that  there  was  not  the  necessity  for  an 
order,  good  upon  the  face  of  it,  being  served. 
Bat  I  think  the  words  of  the  statute  are  too 
strong,  and  I  mast  say  that  there  is  this  very 
important  principle   before  ^proceedings  can  he 
launched  against  a  person  which  may  ultimately 
result  in  subsequent    proceedings    against  him 
for  penalties,  and  may  put  him  to  costs,  that 
the  order  made  upon  him  should  be  definitely 
certain,  and  should  in  accordance  with  the  well- 
known    principle,    be    good    upon    the    face    of 
it.    Sect.  96    of    the  Public    Health    Act  1875 
says :  "  If  the  court  is  satisfied  that  the  alleged 
nuisance  exists,    .    .     .    the   court   shall  make 
an  order  on  such  person  requiring  him    .    .    . 
to  abate  the  nuisance  within  a   time  specified 
in  the  order."      I  do  not  want  to  lay  too  much 
stress  on  the  words    "specified  in  the  order," 
but  they  occurred  to  me  as  rather  indicating 
something    to    be    in   writing,   and  not  merely 
"  stated  in  court  ** ;  but  it  is  possible  that  that  is 
consistent  with  what  I  may  call  the  verbal  order. 
Then  the  court  may  by  their  order  impose  a 
penalty  not  exceeding  5Z.  on  the  person  on  whom 
the  order  is  made.  Then  I  ought  to  notice,  though 
it  is  not  disputed,  but  it  is  admitted,  that  two 
or  more  justices  ought  to  have  heard  and  did 
in    fact    hear    these    proceedings,     as    provided 
by    sect.  251   of    the    Act   which   says :     "  The 
Court   of    Sammary  Jurisdiction  when  hearing 
and    determining  an  information    or  complaint 
under  this  Act  shall  be  constituted  of  two  or 
more  justices."    Then  the  form  of  order  for  the 
abatement  of  the  nuisance  which  is  to  be  used,  is 
form  0  in  sched.  4  to  the  Act  of  1875.  and  that 
form    does  recite    the    whole    proceedings,  the 
sitting  of  the  court,  the  date  within  which  the 
work  IS  to  be  done  from  the  service  of  the  order 


or  a  true  copy  thereof,  and  it  indicates  that  it  ia 
to  be  signed  by  two  justices.    The  only  thing  that 
enables  counsel  for  the  respondents  to  contend 
that  that  ordei  so  drawn  up  must  not  be  an  order 
and  need  not  be  an  order,  signed  by  two  justices, 
is  the  argument  he  founded  on   sect.  14  of  the 
Sammary  Jurisdiction  Act  1S4B,  that   "  if  he  or 
they  convict  or  make  an  order  against  the  defen- 
dant, a  minute  or  memorandum  thereof  shall  then 
be  made,  for  which  no  fee  shall  be  paid,  and  the 
conviction  or  order  shall  afterwards    be   drawn 
up  by  the  said  justice  or  justices  in  proper  form 
under  his  or  their  hand  and  seal  or  hands  and 
seals,  and  he  or  they  shall  cause  the  same  to  be 
lodged  with  the  clerk  of  the  peace,  to  be  by  him 
filed  among  the  records  of  the  general  quarter 
sessions  of  the  peace."     It  occars  to  me  that  in  a 
case  where  we  had  to  consider  this  section,  and 
where  something  of  the  same  sort  was    referred 
to,  I  pointed  oat  at  the  time,  and  I  should  like  to 
repeat  it  now,  that  the  fact  that  the  order  is  to  be 
drawn  up,  and  that  no  fee  is  to  be  paid  for  the 
order  or  a  copy  of  the  order  on  being  given  oat, 
would  rather  look  as  though  it  were  intended  that 
the  person  should  know  what  were  the  real  terms 
of  the  order  made  against  him.      The  order  in 
question  in  this  case  of  the  20th  April,  when 
served,  was,  upon  the  face  of  it,  an  order  made 
only  by  one  justice.    It  is  obvious  that  the  order 
may  be  made  in  cases  where  the  person  has  not 
appeared.    It  may  be  made  under  oircnmstanoes 
wnere  it  is  essential,  before  a  person  can  know 
what  he  has  got  to  do,  that  the  order  shall  be 
given  to  him,  and  shall  specify  what  he  has  to  do. 
It  seems  to  me,  therefore,  that  it  is  an  objection 
to  these  proceedings  that   the  order  which  was 
served  on  the  appellant  in  this  instance,  was  an 
order  which,  upon  the  face  of  it,  did  not  comply 
with  the   statute,  and  the  fact  that  the  present 
appellant  to  these   proceedings  had  knowledge 
that  two  justices  did  sit  to  hear  the  complaint 
is  not,  in  my  opinion,  a  sufficient  answer  to  Uie 
objection  whicn  is  taken  that  the  record  of  the 
proceedings,  which  must  be  supposed  to  be  a 
truthful    record,    does    not    show,   on  the   face 
of  it,  that  the  order  is  good.    Although  I  am 
sorry  to  be  obliged  to  come  to  this  conclasi<»« 
because    I    do   not  think    that    there   are  any 
merits  in   the  case  yet,  in  my  opinion,  for  the 
reasons    I   have    given,   this    appeal   should  be 
allowed. 

Wills,  J. — I  have  come  to  the  same  condusion. 
I  think  when  form  0.  in  sched.  4,  which  is  ap- 
pended to  the  Public  Health  Act  1875,  is  looked 
at,  it  is  clear  that  such  an  order  as  this  is  intended 
to  be  served,  and,  if  served,  it  must  be  drawn  up 
and  must  be  in  writing.  I  do  not  feel  at  afi 
pressed  with  Mr.  Avory's  argument  that  an  order 
may  have  to  be  made  which  may  have  to  be  obeyed 
instantery  or  within  a  very  short  time,  because 
orders  of  this  kind,  although  they  look  as  if  they 
would  take  a  formidable  time  to  work  out,  are  all 
printed,  and  any  magistrates  clerk  has  forms  and 
has  nothing  to  do  out  to  fill  in  a  few  blanks; 
and  therefore,  when  an  order  is  required  to  be 
immediately  acted  upon,  there  can  b^  no  real  or 
serious  difficulty  in  making  it  out  and  probably 
serving  it  at  once.  If  an  order  is  to  be  drawn 
up  and  is  to  be  in  writing,  then  I  cannot  help 
thinking  that  it  ought  to  show  on  the  face  of  it 
that  it  is  a  good  order.  I  cannot  think  that  the 
signature  of  a  justice  to  an  order  of  this  kind  is 
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meant  merely  to  verify  the  records  as  it  were.  In 
my  opinion  it  is  intended  to  be  part  of  the  record 
itself,  and  to  indicate  who  has  made  the  order 
and  how  it  has  been  made.  The  schedules  to  the 
Act  are  by  sect.  317  to  be  read  and  have  effect  as 
parts  of  the  Act,  and  the  form  of  order  is  to  be 
varied  as  circumstances  may  require,  and  as  so 
varied  they  are  to  be  sufficient  for  all  purposes. 
Bat  then  counsel  for  the  respondents  argues  that 
because  under  the  Summary  Jurisdiction  Act 
of  1884^  the  forms  which  are  to  be  di*awn  up  by 
the  Lord  Chancellor  and  are  to  be  laid  on  the 
table  of  both  Houses  of  Parliament,  are  substi- 
tuted for  the  forms  which  were  originally  appended 
to  the  Summary  Jurisdiction  Act  of  1848,  we  must 
look  to  them  to  see  what  form  would  be  sufficient 
in  the  present  case,  and  he  says,  as  the  only  form 
that  is  given  as  applicable  to  such  a  case  as  this, 
is  a  general  form  which  is  applicable  to  a  great 
man  J  kinds  of  ordera  which  would  have  to  be  varied 
or  supplemented  by  written  matter  in  order  to  make 
them  complete  in  each  particular  case,  therefore, 
inasmuch  as  the  form  which  is  there  given,  con- 
tains the  signature  of  only  one  justice,  that  the 
signature  of  one  justice  is  sufficient.  But  I  think 
that  that  overlooks  the  fact  that  in  rule  31  of  the 
Summary  Jurisdiction  Rules  1886  it  is  said  that 
the  forms  in  the  schedule  to  those  rules  are  to  be 
need  with  such  variations  as  circumstances  may 
require.  Where  the  circumstances  require  that  an 
oraer  must  be  made  by  two  justices,  surely  that  is 
one  of  the  instances  in  which  the  regulations  or 
rules  themselves  direct  that  the  necessary  altera- 
tions should  be  made.  Therefore  I  do  not  think 
that  the  mere  fact  that  the  signature  of  only  one 
justice  is  provided  in  a  general  form  is  sufficient  to 
qualify  or  abrogate  the  necessity  of  letting  the 
order  appear  good  on  the  face  of  it.  Thinking, 
as  I  do,  that  the  signatures  of  the  justices  or 
magistrates  who  made  the  order,  are  not  merely 
for  verification,  but  are  for  the  purpose  of  en- 
suring that  the  record  shall  be  a  complete  memo- 
randum of  the  order  which  has  been  made,  and 
the  persons  who  made  it,  I  therefore  am  of 
opinion  that  if  two  justices  must  make  the  order, 
two  justices  must  sign  it. 

Kennedy,  J. — I  agree;  suid,  as  my  brothers 
have  so  fully  expressed  their  reasons,  I  have 
nothing  to  add. 

Appeal    (Mowed,  hut   without   costs  of   this 
appeal. 

Solicitors  for  the  appellant,  Spencer,  Gibson, 
and  Son. 

Solicitors  for  the  respondents,  Lyell  and  Beten- 
son,  for  Edmund  O.  Wilson,  Epsom. 


Friday,  March  4, 1904. 

(Before  Lord  Alverstone,  O.J.,  Kennedy  and 

Channell,  JJ.) 

Hill  (app.)  v.  Pannifbr  (resp.).  (a) 

Poor  rate — Distress — Sale — Charges  in  schedule — 
Further  charges — Legality — 57  Geo.  3,  c.  93 — 
7  JtS  Geo.  4.  c.  17—12  &  13  Vict.  c.  14. 

On  a  distress  for  poor  rates  the  costs  and  charges 
are  not  limited  to  those  provided  by  the  schedule 
to  57  Creo.  3,  c.  93,  applied  to  a  distress  for  such 
rates  by  7  &  S  Geo.  4,  c.  17,  but  the  "  reasonable 

(m)  Beporlad  l>^  W.  de  B.  Hsbbsbt,  £iq.«  Barrister-at-Law. 


charges  of  the  taking,  keeping,  and  selling  the 
said  distress  "  may  he  deducted  as  provided  by 
12  &  13  Vict.  c.  14,  8.  1. 
These  "  reasonable  charges  "  may  include  a  charge 
for  the  fee  of  an  auctioneer  on  the  sale. 

Case  stated  on  a  complaint  preferred  by  the 
appellant,  Robert  William  Hill,  against  the  re- 
spondents, or  some  or  one  of  them,  for  that  they 
(having  sold  or  caused  to  be  sold  certain  goods  of 
the  appellant  to  satisfy  a  poor  rate  for  the  parish  of 
Bildeston,  in  the  county  of  Suffolk,  and  certain 
costs  and  charges  levied  by  distress  upon  the 
goods)  on  or  about  the  28th  July  1903  levied,  took, 
and  received  from  the  appellant  and  retained  and 
took  from  the  produce  of  such  goods  sold,  or 
caused  to  be  sold,  or  caused  to  be  levied,  taken,  or 
received',  or  caused  to  b&  retained  and  taken, 
greater  costs  and  charges  than  are  mentioned  and 
set  down  in  the  schedule  to  the  Act  57  Geo.  3, 
c.  93,  to  wit,  a  charge  of  14«.  for  the  expenses  of 
an  **  auctioneer,"  contrary  to  the  provisions  of  that 
statute  and  of  7  &  8  Geo.  4,  c.  17,  and  12  &  13 
Vict.  c.  14. 

Upon  the  hearing  of  the  complaint  it  was  proved 
that  the  respondent  Robert  Pannifer  is  assistant 
OTerseer,  and  the  other  respondents,  Robert 
Grimsey  and  Josiah  Shipp,  overseers  of  the  poor 
for  the  parish  of  Bildeston. 

On  the  2nd  July  1903  Pannifer  obtained  from 
two  justices  a  warrant  of  distress  against  the 
appellant,  directing  him  to  make  distress  of  the 
goods  of  the  appellant  and  to  sell  the  same  if 
within  the  space  of  five  days  after  making  the 
distress  the  Bum  of  11.  then  due  and  owing  from 
the  appellant  in  respect  of  poor  rate  and  bhe 
farther  sum  of  58.  \d ,  the  costs  of  obtaining  the 
warrant,  were  not  duly  paid  by  the  appellant. 

Pannifer,  acting  under  the  warrant,  duly  made 
distress  upon  the  goods  and  demanded  the  pay- 
ment of  the  moneys  referred  to  above. 

On  the  13th  July  the  appellant  paid  t j  Pannifer 
the  sum  of  \l.  48.  Id.,  being  the  sum  of  58.  Id.  in 
respect  of  the  costs  and  198.  in  respect  of  the 
poor  rate,  but  declined  to  pay  tbe  balance  of  la. 
claimed  to  be  due  in  respect  of  the  rate. 

On  the  28th  July  1903  Pannifer,  as  directed  by 
the  warrant,  sold  the  appellant's  goods  so  dis- 
trained to  satisfy  the  unpaid  balance  of  the  rate, 
and  after  the  sale  he  gave  the  appellant  a  statu- 
tory notice  of  costs  and  charges  as  required  by 
57  Geo.  3,  c.  93. 

The  sum  realised  by  the  sale  was  11.  hs., 
from  which  the  respondent  took  and  retained,  in 
addition  to  tbe  sum  of  l8.  for  the  rate,  the 
following  costs  and  charges :  Levy,  38. ;  taking, 
keeping,  and  use  of  room,  &c.,  68.  Zd. ;  auc- 
tioneer, 148. ;  and  paid  the  balance  of  9(i.  to  the 
appellantv 

The  sum  of  148.  was  one- third  of  a  fee  of  two 
guineas  paid  by  the  respondent  to  an  auctioneer 
in  respect  of  the  sale  at  one  time  of  the  goods  of 
the  appellant  and  two  other  ratepayers  against 
whom  distress  warrants  had  been  granted. 

In  all  these  matters  Pannifer  acted  with  the 
knowledge  and  consent  and  under  the  authority 
of  the  other  respondents. 

It  was  contended  by  the  appellant  that  the 
costs  and  charges  to  which  the  respondents  were 
entitled  were  limited  by  the  statute  57  Geo.  3, 
c.  93,  as  applied  to  the  levy  of  a  distress  in  respect 
of  poor  rates  by  7  &  8  Geo.  4,  c.  17,  and  that  the 
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oharge  of  14e.  for  the  ancfcioneer'a  fee  was  an 
exoeasive  and  illegal  oharge. 

The  appellant  farther  contended  that  12  &  13 
Yict.  o.  14,  did  not  entitle  the  respondents  to 
reimburse  themselTes  by  appropriating  any  higher 
or  other  costs  or  charges  than  those  which  were 
authorised  by  57  Geo.  3,  c.  93,  as  applied  to  pro- 
ceedings for  the  recovery  of  poor  rates. 

On  behalf  of  the  respondents  it  was  contended 
that  the  words  of  12  &  13  Yict.  c.  14,  s.  1,  and 
the  express  provisions  of  the  warrant  of  distress 
which  cited  those  words,  entitled  them  (not with- 
standincT  the  earlier  provisions  of  57  Geo.  3,  c.  93, 
and  7  &  8  Geo.  4,  c.  17}  to  deduct  and  retain  from 
the  pi^)ceeds  of  the  sale  of  the  appellant's  goods 
costs  and  charges,  to  wit,  in  the  words  of  the 
Act,  "  the  reasonable  charges  of  selling,"  in  excess 
of  and  other  than  those  specified  in  the  schedule 
to  57  Geo.  3,  c.  93,  and  &at  the  last- mentioned 
statute  must  be  considered  to  be  pro  tanto  revoked 
and  amended. 

The  justices  were  of  opinion  that  the  respon- 
dents' contention  as  to  the  effect  of  the  statute 
12  &  13  Yict.  c.  14,  s.  1,  was  right,  and  they  found 
that  the  charge  of  148.  was  a  reasonable  and  proper 
charge,  and  one  which  by  law  could  properly  be 
made  in  the  circumstances  of  the  case,  and  they 
therefore  dismissed  the  complaint. 

By  57  Geo.  3,  c.  93,  s.  1,  an  Act  to  regulate  the 
costs  of  distresses  levied  for  payment  of  small 
rents,  it  is  provided : 

Whereas  divere  persoss  aoting  as  brokers  and  dis- 
tnuning  on  thegroods  and  ohattele  of  others,  or  emplojed 
in  the  oonrsa  of  enoh  distreBses,  have  of  late  made  ex- 
cessive charges  to  the  great  oppression  of  poor  tenants 
and  others,  and  it  is  expedient  to  oheok  saoh  prac- 
tioei :  Be  it  therefore  enaoted  that  from  and  after  the 
passing  of  this  Aot  no  person  whatsoever  making  any  dis- 
tress for  rent,  where  the  sum  demanded  and  dne  shall 
not  exceed  the  snm  of  201.  for  aad  in  respect  of  snch 
rent,  nor  any  persm  whatsoever  eaiployed  in  any  manner 
in  making  saoh  distress  or  doing  any  aot  whatsoever  in 
the  ooorae  of  snch  distress  or  for  carrying  tbe  same  into 
effeot,  sball  have,  take,  or  receive  ont  of  tbe  produce  of 
the  goods  or  chattels  distrained  npon  and  sold,  or  from 
the  tenant  distrained  on,  or  from  the  landlord,  or  from 
any  other  person  whatsoever  any  other  or  more  costs 
and  charges  for  and  in  respect  of  such  distress,  or  any 
matter  or  thing  done  therein,  than  such  as  are  fixed  and 
8et  forth  in  the  schednls  herennto  annexed  and  appro- 
priated to  each  aot  which  shall  have  been  done  in  the 
course  of  such  distress ;  and  no  person  or  persons  what- 
soever shall  make  any  charge  whatsoever  for  any  act, 
mattst,  or  thing  mentioned  in  the  said  sohednle  unless 
such  act  shall  h«ve  been  really  done. 

Sohednle  of  the  limitation  of  costs  and  charges  on  dis- 
tresses for  small  rents : 

8,   d. 

Levying  distress    3     0 

Man  in  possession,  per  day 2     6 

Appraisement,  whether  by  one  broker 
or  more.  (jd.  in  tbe  ponnd  on  the 

valne  of  the  goods — 

Stamp,  the  lawful  amount  thereof — 

All  expenses  of  advertisement,  if  any 

such    10     0 

Catalogues,  sale  and  commission,  and 
delivery  of  goods,  Is,  in  the  pound 
on  the  net  produce  of  the  sale — 

This  Act  was  extended  by  7  &  8  Geo.  4,  c.  17, 
to  distresses  for  land  tax,  assessed  taxes,  poor 
rates,  church  rates,  tithes,  highway  rates,  sewer 
rates,  or  any  other  rates,  taxes,  impositions,  or  1 


assessments  whatsoever,  where  the  snm  fjetnandftd 
and  due  does  not  exceed  20L 

By  12  &  13  Yict.  c.  14,  s.  1,  an  Act  to  enable 
overseers  of  the  poor  and  surveyors  of  highwajTs 
to  recover  the  costs  of  distraining  for  rates,  it  ia 
provided  : 

Whereas  provision  is  already  made  by  law  tat  tlia 
recovery  of  the  sum  or  sums  at  wliiohany  person  is  rwted 
or  assessed  to  the  relief  of  the  poor  or  ia  rated  or  asaeaaed 
in  any  rate  for  the  highways,  in  EngUnd  ae  Wales,  by  dis- 
tress and  sale  of  goods  and  chattels  and  in  default  of  auofa 
distress  by  commitment  to  prison  until  the  same  fehall 
be  paid,  out  no  provision  is  made  for  levying  the  oosta 
and  expenses  inourred  by  the  overseers  of  theposr  or  tba 
surveyors  of  the  highways  in  the  recovery  of  the  Barae 
respectively:  Be  it  therefore  enaoted  that  it  shall  be 
lawful  hereafter  for  all  justices  of  the  peaoe,  if  in  their 
discretion  they  shall  so  think  fit,  in  any  warrant  of 
distress  they  shall  make  and  issue  for  the  levying  of 
any  som  or  sums  to  which  any  person  or  persons  is  or 
are  now  or  may  hereafter  be  rated  or  assessed  in  or  by 
any  rate  or  assessment  for  tbe  relief  of  the  poor  or  for 
the  highways  in  England  and  Wales,  or  in  or  by  any 
other  rate  or  asfcossment  which  by  law  now  or  hereafter 
is  or  shall  be  directed  to  be  enforced  or  recovered  in  the 
same  manner  as  a  poor  rate,  or  in  any  warrant  for  the 
levying  of  any  arrears  of  the  same,  to  order  that  a  snm 
sucb  as  they  may  deem  reasonable  for  the  costs  and 
expenses  whioh  such  overseers  or  surveyors  or  the 
persons  applying  for  such  warrant  shall  have  incorred 
in  obtaining  the  same  shall  also  be  levied  of  the  goods 
and  chattels  of  the  person  or  persons  against  whom 
Buoh  warrdmt  shall  be  granted,  together  with  the  reason- 
able charges  of  taking,  keeping,  and  selling  of  the  said 
distress. 

Bohson,  K.G.,  Bodkin,  and  Bruce  William$on 
for  the  appellant.  —  There  is  no  authority   for 
making  this  charge,  and  it  is  illegal  and  excessive. 
The  expenses  in  cases  of  distress  for  rent  under 
20Z.  were  fixed  by  57  Geo.  3,  c.  93,  and  7  &  8 
Geo.  4,  c.  17,   merely  extended  that  statute  to 
distresses  other  than  distresses  for  rent.    The 
Act  12  <&  13  Yict.  c.  14,  by  sect.  1,  only  allows  the 
justices  to  order  such  sum  as  they  deem  reason- 
able for  the  costs  and  expenses  of  the  overseers, 
together    with   the    reasonable    charges   of    tbe 
taking,  keeping,  and  selling  of  the  distress.    The 
earlier  statutes  are  not  repealed  by  the  Act  of 
12  &  13  Yict.  c.  14,  and  this  statute  does  not 
permit  the  respondents  to  take  any  more  or  any 
higher  costs  and  expenses  than  those  provided 
for  by  57  Geo.  3,  c.  93.    They  referred  to 

Ex  parte  Arnison,  17  L.  T.  Rep.  480;  L.  Bep. 
3  Ex.  56. 

W,  Stewart  and  Nolan  for  the  respondents.— 
The  warrant  of  distress    here  recites  sect.  1  of 
12  &  13  Yict.  c.  14.    The  words,  "  the  reasonable 
charges  of  the  taking,  keeping,  and  selling  of  the 
said  distress,"  ai'e  not  in  ai^  way  cut  down  or 
limited  by  the  Act  of  57  Geo.  3,  c.  9a    If  the 
earlier  and  later  statute  are  so  inconsistent  that 
they  cannot  be  read  together,  the  earlier  must  he 
taken  to  be  repealed  pro  tanto.    No  authority  can 
be  shown  for  the  appellant's  contention  here. 
They  referred  to 

Lav  of  Distress  Amendment  Act   1888  (51 A  52 
Vict.  c.  21). 

Under  sect.  8  of  that  Act  there  is  power  to  make 
rules,  and  there  are  two  scales,  one  for  distresses 
for  rent  over  and  one  for  the  like  distrosaes 
under  20Z. 
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Lord  Alyebstonb,  G.J. — I  am  of  opinion  that 
the  appeal  fails.  I  think  that  we  have  here,  for 
the  purposes  of  this  proceeding,  to  construe 
sect.  1  of  12  <&  13  Yict.  c.  14,  and  the  other 
sections  of  that  Act  and  the  schedules  therein 
referred  to.  The  preamble  of  the  Act  sajs: 
"  Whereas  provision  is  already  made  by  law  for 
the  recovery  of  the  sum  or  sums  at  which  any 
person  is  rated  or  assessed  in  any  rate  for  the 
highways,  in  England  or  Wales,  by  distress  or  sale 
of  his  goods  and  chattels  and  in  default  of  such 
distress  by  commitment  to  prison  until  the  same 
shall  be  paid,  but  no  provision  is  made  for  levying 
the  costs  and  expenses  incurred  by  the  overseers 
of  the  poor  or  the  surveyors  of  highways  in  the 
recovery  of  the  same  respectively."  If  it  be  a 
just  criticism  to  say  that  that  is  not  an  accurate 
recital,  because  it  ought  merely  to  have  referred 
to  the  costs  of  the  issuing  of  the  summons,  I  do 
not  think,  to  my  mind,  it  affects  what  the  true 
construction  of  the  enabling  words  must  be.  Of 
course  the  preamble  may  b^  looked  at  and  ought 
to  be  looked  at  for  the  purpose  of  forming  a 
guide  to  any  construction  which  is  doubtfn),  or 
to  decide  between  two  constructions  which  may 
be  put  upon  the  words.  It  seems  to  me,  even  if 
Mr.  Kobson  is  right,  there  is  a  clear  enactment 
that  "  it  shall  be  lawful  hereafter  for  all  justices 
of  the  peace,  if  in  their  discretion  they  shall  so 
think  fit,  in  any  warrant  of  distress  they  shall  make 
and  issue  for  the  levjing  of  any  sum  or  sums  to 
which  any  person  or  persons  is  or  are  now  or  may 
hereafter  be  rated  or  assessed  in  or  by  any  i*ate  or 
assessment  for  the  relief  of  the  poor  or  for  the 
highways  in  England  or  Wales,  or  in  or  by 
any  other  rate  or  assessment  which  by  law  now  or 
hereafter  is  or  shall  be  directed  to  be  enforced  or 
recovered  in  the  same  manner  as  a  poor  rate,  or  in 
any  warrant  for  the  levying  of  any  arrears  of  the 
same,  to  order  that  a  sum  such  as  they  may  deem 
reasonable  for  the  costs  and  expenses  which  such 
overseers  or  surveyors  or  the  persons  applying 
for  such  warrant  shall  have  incurred  in  obtaining 
the  same  shall  also  be  levied  of  the  goods  and 
chattels  of  the  person  or  persons  against  whom 
such  warrant  shidl  be  granted."  That  deals  with 
the  particular  point  that  Mr.  Bobson  said  had 
been  left  unprovided  for  by  the  existing  enact- 
ments. Then  the  section  goes  on,  *^  together  with 
the  reasonable  charges  of  the  taking,  keeping,  and 
selling  of  the  said  distress."  When  you  look  at 
the  warrant,  that  warrant  of  distress  again  says, 
"  together  with  the  reasonable  charges  of  taking, 
keeping,  and  selling  the  said  distress,"  and  if 
they — the  rates — shall  not  be  paid,  then  you  do 
sell  the  said  goods  and  chattels,  rendering  the 
overplus  on  demand,  the  reasonable  charges  of 
taking,  keeping,  and  selling  the  said  distress  being 
first  deducted.  Mr.  Robson  says  that  the  earlier 
statute — 57  Greo.  3,  c.  93 — was  still  in  force,  and 
that  it  had  been  extended  to  a  great  many  other 
rights.  It  extended  to  tithe,  land  tax,  poor  rate, 
church  rate,  tithes,  highway  rate,  sewer  rate,  or 
any  other  rates  and  assessments  whatsoever. 
Therefore  it  may  be  regarded  as  a  general  statute. 
Notwithstanding  the  existence  of  that  Act  being 
borne  in  mind,  Mr.  Bobson  suggests  this  statute 
means  one  of  two  things ;  it  eitner  means  reason- 
able charges  within  the  statutory  maximum,  or  else 
it  means  the  statutoiy  charges.  I  think  that  it 
would  require  much  clearer  words  than  there  are 
in  this  statute  and  much  clearer  expression  of  an 
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indication  that  the  old  statutory  maximum  was  to 
be  applied  to  enable  us  to  put  that  construction 
on  the  later  Act.  It  seems  to  me  you  either  must 
find  words  which  said  the  charges  are  limited  or 
are  provided  by  law  as  now  existing  or  charges 
not  exceeding  those  that  are  already  provided  in 
respect  of  the  levying  of  distress  by  virtue  of 
those  earlier  statutes.  I  cannot  help  feeling  that 
this  is  a  special  statute  with  regard  to  poor  rates. 
It  is  a  statute  which  is  enacted  in  reference  to 
poor  rate,  and  it  does  not  seem  to  me  to  be  of 
necessity  governed  by  the  same  considerations  as 
those  referred  to  when  you  are  dealing  with  the 
overseers  of  the  poor,  who  are  to  a  certain  extent 
public  officers,  public  unpaid  officers,  and  the 
persons  who  were  considered  by  the  earlier 
legislation  with  regard  to  the  broker's  charges. 
Mr.  Stewart  has  properly  admitted  that  the 
charges  in  this  respect  would  be  charges  which 
would  be  in  the  same  position  as  the  broker's 
charges,  but  I  can  well  imagine  the  Legislature 
in  dealing  with  the  poor  rate  meant  to  give  the 
overseers,  subject  to  the  charges  being  reasonable, 
a  protection  against  the  costs  and  charges  they 
had  to  pay.  I  am  satisfied  that  this  construction 
has  been  put  upon  the  charges  which  have  been 
allowed  to  be  levied  under  a  summons  for  poor 
rates,  and  I  can  find  no  trace,  except  the  ingenious 
argument  of  Mr.  Robson,  of  any  authority  which 
says,  with  regard  to  12  &  13  Yict.  c.  14,  the 
maximum  scale  of  57  Greo.  3  was  intended  to 
apply.  I  think  the  language  of  the  statute 
is  too  strong  for  that.  I  think  the  statute  did 
mean  to  say  that  the  overseers  of  the  poor 
bhould  be  entitled  to  have  their  reasonable 
charges  for  levying  and  selliufir  goods.  The 
magistrates  have  found  the  charge  of  lis.  is  a 
reasonable  charge,  and  I  think  that  that  was  in 
accordance  with  the  statute  enacting  that  the 
overseers  should  have  their  reasonable  charges, 
and  therefore  I  think  this  appeal  should  not  be 
allowed. 

Kennedy,  J. — On  the  whole,  though  not,  I 
confess,  without  very  great  doubt,  I  think  that 
the  view  my  Lord  has  taken  is  the  preferable  one. 
I  think  where  there  is  no  direct  reference  in  any 
shape  or  form  in  a  later  Act  to  an  earlier  Act, 
but  you  have  directions  or  enactments  in  the  later 
Act  which  seem,  at  any  rate,  to  differ  from  those 
in  the  earlier  Act,  it  is  not  very  easy  to  say  whether 
the  proper  inference  is  that  the  later  Act  has 
overruled  the  earlier  Act  and  abolished  it  so  far 
as  its  directions  or  enactments  are  concerned,  or 
whether  one  ought  not  to  find  some  way  in 
which  both  statutes  can  be  applied  to  a  certain 
extent,  the  one  merely  being  treated  as  modifying 
the  other.  The  argument,  which  I  confess  seems 
to  me  an  argument  of  considerable  power,  which 
Mr.  Bobson  has  used  in  this  case  is  this :  That 
while  this  last  Act  of  12  &  13  Yict.  c.  14,  provides 
that  the  magistrates  may  make  an  order  for 
a  distress  which  shall  include  the  reasonable 
charges  o£  taking,  keeping,  and  selling  the 
chattels,  jet  that  ought  to  be  read  with  an 
Act  which  has  certainly  never  been  specifically 
repealed,  57  Greo.  3,  c.  93,  and  with  a  later 
Act,  7  &  8  Geo.  4,  c.  17,  which  in  cases 
of  distress  for  poor  rate,  amongst  other  things, 
have  enacted  that  those  charges  for  taking, 
keeping,  and  selling  shall  not  exceed  a  certain 
sum.  It  is  suggested  that  the  fair  construction 
of  the  later  Act  is  that   the  charges  are  to  be 
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reasonable,  but  not  to  exceed  that  which  by 
those  two  Acts  of  Geoige  III.  and  Georee  lY., 
which  hare  been  referred  to  have  been  thought 
by  the  Legislature  to  be  sufficient.  They  are  to 
be  reasonable  within  those  statutory  limits,  those 
limits  being  imposed  by  unrepealed  Acts  of 
Parliament.  It  is  true  that  even  the  later  of 
those  Acts  is  now  an  old  Act,  and  costs  and 
charges  will  and  must  vary ;  but,  on  the  other 
hand,  it  does  seem  to  me  that  there  is  a  good 
deal,  at  any  rate,  to  be  said  in  favour  of  the 
appellant's  argument  where  Parliament  passes  a 
later  Act  without  reference  to  an  earlier  Act,  and 
'  that  earlier  Act  is  one  which  has  been  in  force 
for  a  long  time  and  therefore  well  known.  It 
seems  reasonable  that  one  should  try  to  con- 
strue the  two  consistently  if  it  is  possible.  The 
question  is,  Is  it  reasonable  for  us  to  do  so  in 
tnis  case?  That  seenis  to  me  to  be  the  whole 
matter.  Another,  it  seems  to  me,  still  weightier 
argument  was  this :  In  regard  to  poor  rate,  it 
afreets  a  number  of  poor  people,  very  often  people 
not  of  great  means — people  with  regard  to  whom 
Parliament  has,  as  long  back  as  these  earlier 
statutes  show,  given  a  protection  in  the  form  of 
a  limitation  of  the  costs.  Apparently  the  pro- 
cedure for  questioning  the  reasonableness  of  the 
charges  has  disappeared,  as  far  as  the  magistrates 
are  concerned,  ii  the  view  of  the  respondents  is 
right.  So  far  as  I  can  see,  and  so  far  as  the 
argument  has  called  our  attention  to  the  sections, 
tbe  right  of  a  person  who  has  unreasonable 
charges  attempted  to  be  forced  upon  him  in  the 
levying  would  oe  by  bringing  an  action  to  recover 
money  which  had  been  obtained  by  a  sort  of 
duress — ^in  other  words,  driving  him  to  the  courts 
instead  of  a  speedier  and  cheaper  method  of  going 
to  the  magistrate  by  such  a  summons  as  was 
taken  out  m  the  present  case.  I  think,  on  the 
whole,  we  ought  to  face  the  conclusion  that  the 
Legislature  has  done  two  things  which  are  incon- 
sistent. It  may  be  said,  on  the  other  hand,  how 
very  easy,  when  the  limitation  in  the  latter  Act  is 
merely  of  a  reasonable  charge,  to  have  said  if  you 
intended  to  retain  the  old  and  well-known 
maximum  and  the  reasonable  charges  of  taking, 
keeping,  and  selling  shall  be  charges  not  exceeding 
those  at  present  by  law  allowed.  They  have  not 
said  that.  Therefore,  on  the  whole,  although  I 
think  there  is  a  good  deal  to  be  said  for  the 
contention  as  regards  the  protection  of  those 
upon  whom  these  distresses  are  made,  which 
seems  to  me  a  serious  matter,  I  think  that  the 
case  is  strong  enough  to  make  one  say,  if  Par- 
liament has  chosen  in  the  latter  Act  to  use  the 
words  **  reasonable  charges  "  without  reference  to 
the  past  or  the  limitation,  we  must  consider  that 
to  be  the  law  now,  and  therefore  inferentially  the 
earlier  sections,  so  far  as  poor  rate  is  concerned, 
have  been  repealed. 

Ghannell,  J. — I  agree.  I  think  the  only 
question  we  have  to  consider  is  whether  the  words 
of  the  operative  part  of  the  statute  12  <&  13  Yict. 
are  inconsistent  with  the  continued  existence  of  a 
statutory  limit  of  the  charges  of  the&e  distresses 
which  had  previously  existed.  It  seems  to  me 
it  is  inconsistent  with  there  being  a  limit  of 
maximum  of  charges  to  be  charged  to  say  that  a 
man  is  to  have  his  reasonable  costs.  The  present 
case  shows  it.  Here  are  costs  which  do  exceed 
that  maximum  limit,  and  which  are  found  f  o  be 
in  point  of  fact  reasonable.    It  seems  to  me. 


therefore,  that  the  second  statute  is  neoenuily 
inconsistent,  not  with  the  continued  existence  of 
the  other  statute  as  a  whole,  but  of  the  other 
statute  as  applicable  to  the  poor  rate  which  is  the 


subject  of  the  sale. 


Appeal  dismissed. 


Solicitors :  Lloyd  George,  Roberts,  and  Co.,  for 
Birkett,  BidUy,  and  Francis,  Ipswich ;  Salmon 
and  Sons,  Bury  St.  Edmunds. 


Tuesday,  March  29,  1904. 

(Before  Lord  Alybbstonb,  G.J.,  DABLiNa  and 

Ohannell,  J  J.). 

WiELAND  (app.)  V.  BuTLBB-HooAN  (re^.).  (a) 

Public  health — Unsownd  meat — Meat  going  bad 
while  stored — Meat  not  set  out  or  offered  for  sale 
— "Intended  for  the  food  of  man"  —  PtthUe 
HeaUh  Act  1875  (38  &  39  Vict  c,  55),  m.  116, 
117. 

On  a  Monday  morning,  shortly  after  twelve  o'elocle 
at  noon,  an  inspector  of  nuisances  visiied  the 
shop  where  the  appellant  carried  on  the  business 
of  a  butcher.  The  shop  contained  a  safe  which 
the  inspector  found  closed.  It  was  opened  by 
him  and  found  to  contain  some  meat  whick 
showed  signs  of  decomposition.  Business  teas 
carried  on  at  ths  appellant's  shop  up  to  midnight 
on  the  previous  Saturday,  when  all  the  meat 
remaining  unsold  was  placed  in  the  safe,  and 
was  then  sound  and  fit  for  the  food  of  man.  On 
the  Monday  in  question  the  safe  had  not  been 
opened  after  midnight  on  the  previous  Saturday 
untU  the  inspectors  visit,  a  period  of  thirty -six 
hours. 

In  the  ordinary  course  of  the  appellant's  busi- 
ness all  the  meat  contained  in  the  safe  would 
have  been  examined  before  setting  it  out  for 
scde,  and  any  part  found  to  have  been  unsound 
would  have  been  removed. 

Held,  that  there  was  no  evidence  that  the  msai 
was  deposited  on  the  appellant's  premises  for  the 
purpose  of  sale  and  intended  for  the  food  of 
man. 

Mallinson  v.  Oarr  (63  L.  T.  Bep.  459 ;  17  Cox  C.  C. 
220 ;  (1891)  1  Q.  B.  48)  distinguUhed. 

Oasb  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  under  the  Public 
Health  Act  1875  for  that  on  the  12th  Oct.  1903 
certain  meat  in  the  possession  of  the  appellant 
was  deposited  for  the  purpose  of  sale  on  his  pre- 
mises, and  was  intended  for  the  food  of  man  and 
was  unsound. 

Tbe  facts  proved  and  admitted  before  the  jus- 
tices were  as  follows : 

On  Monday,  the  12th  Oct.  1903,  shortly  after 
twelve  o'clock  at  noon,  an  inspector  of  nuisajioes 
for  the  district  visited  the  shop  where  the  appel- 
lant carried  on  the  business  oi  a  butcher.  One 
customer  was  present  in  the  shop,  which  was 
being  cleaned  under  the  direction  of  the  appel- 
lant's manager. 

The  shop  contained  a  safe  which  the  inspector 
found  closed.  It  was  opened  by  him  and  found 
to  contain  a  large  quantity  of  meat  for  the  most 
pait  perfectly  sound,  but  part  of  a  neck  of  mntt<Hi 
weighing  about  3lb.,  some  sausages,  and  nine 
pieces  of  cooked  meat  in  separate  dishes  showed 
signs  of  decomposition. 

(a)  Reported  by  W.  db  B.  Hbbbxkt.  Esq.,  Bwriater«t-LAW. 
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All  these  were  seized  by  the  inspector,  and,  after 
being  eabmitted  for  inspection,  were  taken  before 
and  condemned  by  a  justice  on  the  same  day  as 
unsound  and  unfit  for  the  food  of  man. 

The  meat  condemned  was  unsound  and  unfit 
for  the  food  of  man  at  the  time  of  seizure  by 
reason  only  of  decomposition  or  putrefaction. 

Evidence  on  behalf  of  the  appellant  was  ad- 
duced as  follows : 

Business  was  carried  on  at  the  appellant's 
shop  up  to  midnight  on  the  previous  Saturday, 
when  all  the  meat  remaining  unsold  was  placed 
in  the  safe,  and  was  then  sound  and  fit  for  the 
food  of  man. 

The  ordinary  course  of  business  at  the  appel- 
lant's shop  was  to  devote  the  morning  on 
Mondays,  when  very  little  trade  takes  place,  to 
clean  Ding  and  preparatory  work,  and  not  to  set 
out  or  examine  the  contents  of  the  safe  until  the 
process  is  complete. 

On  the  Monday  in  question  the  safe  had  not 
been  opened  after  midnight  on  the  previous 
Saturday  until  the  insf>ector*s  visit,  a  period  of 
thirty-six  hours.  Further,  in  the  ordinary  course 
of  the  appellant's  business,  all  the  meat  contained 
in  the  safe  would  have  been  examined  before 
setting  it  out  for  sale,  and  any  part  found  to  have 
been  unsound  would  have  been  removed. 

The  justices  were  of  opinion  that  the  facts  as 
above  stated  constituted  an  ofFeoce  against 
sects.  116  and  117  of  the  Public  Health  Act  1875, 
and  they  convicted  the  appellant 

By  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55),  8. 116 : 

Any  medio&l  officer  of  health  or  inepaotor  of  nniaanoes 
may  at  all  reasonable  times  inepeot  and  examine  any 
animal,  oaroaee,  meat,  poultry,  game,  flesh,  fish,  froit, 
vegetables,  com,  bread,  flonr,  or  mi)k  exposed  for  sale 
or  deposited  in  any  plaoe  for  the  purpose  of  sale,  or  of 
preparation  for  sale,  and  intended  for  the  food  of  mao, 
the  proof  that  the  same  was  not  exposed  or  deposited 
for  any  snob  purpose,  or  was  not  intended  for  tbe  food 
of  man,  resting  with  the  party  charged  ;  and  if  any  snoh 
animal,  oaroaae,  meat,  poultry,  game,  flesb,  fish,  fruit, 
vegetable,  com,  bread,  flour,  or  milk  appears  to  such 
medical  offioar  or  inspector  to  be  diseased  or  unsound 
or  unwholesome,  or  unfit  for  the  food  of  man,  he  may 
seize  and  carry  away  the  same  himself  or  by  an  assis- 
tant in  order  to  have  the  same  dealt  with  by  a  justice. 

And  by  sect.  117  : 

If  it  appears  to  the  justice  that  any  animal,  carcase, 
meat,  poultry,  game,  flesh,  fieb,  fruit,  vegetables,  com, 
bread,  flonr,  or  milk  so  seized  is  diseased  or  unsound  or 
mi  wholesome,  or  unflt  for  the  food  of  man,  he  shall  con- 
demn the  same  and  order  it  to  be  destroyed  or  so  dis- 
posed of  as  to  prevent  it  being  exposed  for  sale  or  used 
for  the  food  of  man ;  and  the  person  to  whom  the  same 
belongs  or  did  belong  at  the  time  of  exposure  for  sale, 
or  in  whose  possession  or  on  whose  premises  the  same 
was  found,  shall  be  liable  to  a  penalty  not  exceeding 
201.  for  every  animal,  carcase,  or  flah,  or  piece  of  meat, 
flesh,  or  fish,  or  any  poultry  or  game,  or  for  the  parcel 
of  fruit,  vegetables,  com,  bread,  or  flour,  or  for  the 
milk  BO  condemned,  or,  at  the  discretion  of  the  justice, 
without  the  infliction  of  a  flne  to  imprisonment  for  a 
term  of  not  more  than  three  months.  The  justice  who 
under  this  section  is  empowered  to  conviot  the  offender 
may  be  either  the  justice  who  may  have  ordered  the 
article  to  be  disposed  of  or  destroyed  or  any  other 
justice  having  jurisdiction  in  the  place. 

Clarke  Hall  for  the  appellant — The  justices 
were  wrong,  for  on  the  oase  as  stated  by  them  it 


is  clear  that  this  meat  was  not  deposited  for  sale 
and  intended  for  the  food  of  man.  [He  referred 
to  the  corresponding  provisions  in  the  Public 
Health  (London)  Act  1891  (sect.  47).]  In  no  sense 
could  it  be  said  that  this  meat  was  intended  for 
the  food  of  man,  and  it  cannot  be  said  that 
because  meat  goes  bad  on  the  premises  before 
the  person  owning  the  premises  has  the  oppor- 
tunity of  examining  it,  that  constitutes  an  offence 
within  the  Public  Health  Act  1875.  The  facts  in 
Mallinson  v.  Carr  (63  L.  T.  Rep.  459 ;  17  Oox  0. 0. 
220 ;  (1891)  1  Q.  B.  48)  are  very  different  from 
the  present  case,  for  there  the  defendant  kept  the 
meat  on  his  premises  after  he  knew  it  was  un- 
sound  and  unfit.  Here  there  was  no  evidence 
that  the  appellant  meant  to  keep  the  meat  after 
he  discovered  it  was  bad ;  in  fact,  the  evidence 
shows  it  would  have  been  examined  before  he  set 
it  out. 

B.  Cunningham  Olen  for  the  respondent. — 
Under  sects.  116  and  117  the  onus  is  on  the  appel- 
lant. The  intention  was  for  tbe  justices  to 
consider,  and,  although  they  have  set  out  in  the 
case  the  evidence  given  by  the  appellant,  the 
fact  that  they  convicted  him  shows  that  they 
did  not  believe  him.  Here  the  seizure  was  not 
until  twelve  o'clock,  and  there  was  a  customer  in 
the  shop.    The  conviction  was  therefore  right. 

Lord  Alyebbtone,  C.J. — Of  course  if  the 
argument  put  forward  by  Mr.  Glen  on  behalf  of 
the  respondent  is  good  on  the  case  as  it  is  stated, 
this  conviction  would  have  to  stand.  If  the  jus- 
tices had  only  treated  what  they  have  set  out  in 
the  case  as  evidence  which  they  heard,  but  did  not 
believe,  he  might  be  right ;  but  I  cannot  think 
that  the  justices  meant  it  to  be  understood  that 
they  did  not  believe  the  evidence  given  for  the 
appellant.  They  say :  **  We  were  of  opinion  that 
the  facts  as  above  stated  constituted  an  offence 
against  the  Public  Health  Act  1875,  ss.  116, 117, 
and  convicted  the  appellant."  That  statement^ 
I  think,  shows  that  their  findini^s  amounted  to 
that  the  meat  had  gone  bad  between  Saturday 
and  Monday,  that  the  meat  had  not  been  dealt 
with  up  to  the  time  on  Monday  when  the  inspector 
opened  the  nafe,  and  that  up  to  that  time  on  the 
Monday  the  meat  had  not  been  handled  or  moved 
from  tne  safe.  That  being  so,  I  do  not  think 
that  there  was  any  evidence  that  meat  in  the 
possession  of  the  appellant  was  deposited  for  the 
purpose  of  sale  on  nis  premises  and  was  intended 
for  the  food  of  man  in  addition  to  being 
unsound.  In  MaUinson  v.  Carr  (63  L.  T.  Rep. 
459';  17  Oox  0.  0.  220 ;  (1891)  1  Q.  B.  48)  the 
decision  turned  on  the  fact  that  the  respondent 
had  retained  the  meat  on  his  premises  after  he 
knew  that  it  was  unsound  and  unfit.  I  think  the 
justices  here  were  wrong,  and  the  appeal  must  be 
allowed. 

Dabling,  J. — ^I  am  of  the  same  opinion.  What 
the  magistrates  had  to  consider  here  was  whether 
the  meat  was  deposited  for  the  purpose  of  sale  on 
the  premises,  and  was  it  intended  for  the  food  of 
man.  The  evidence  given,  and  which  we  must 
take  the  magistrates  believed,  shows  that  it  was  not 
intended  for  the  food  of  man,  for  they  say :  "  In 
the  ordinary  course  of  appellant's  business  all  the 
meat  contained  in  the  safe  would  have  been 
examined  before  setting  it  out  for  sale,  and  any 
part  found  to  have  been  unsound  would  have 
been  removed."    That  shows  the  meat  was  not 
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exposed  in  the  basiness  at  all,  and  the  evidence 
amounted  to  that,  whatever  the  condition  of  the 
meat  was  at  the  time  the  safe  was  opened,  at  that 
time  it  was  not  intended  for  the  food  of  man,  for 
it  would  have  had  to  have  been  examined  first. 


Channbll,  J. — I  agree. 


Appeal  allowed. 


Solicitors  :     W.    T.    Ricketts    and    Bon ;     F. 
Shelton. 


Tuesday,  March  29,  1904. 

(Before  Lord  Alvbbstonb,  C.J.,  Darling  and 

Ohannell,  J  J.) 

Thompson   (app.)    v.   Mayor    op    Eccles 

(reap.),  (a) 

Public  health — Sewer  or  drain — "  Single  private 
drain  ''—Public  Health  Act  1875  (38  &  39  Vict 
c.  55),  «.  41  —  Public  Health  Acts  Amendment 
Act  1890  (53  &  54  Vict.  c.  59),  s,  19. 

T.  was  the  owner  of  a  block  of  seven  houses  in  a 
street^  and  adjacent  to  these  were  two  blocks  of 
six  houses  each,  belonging  to  another  owner. 
Tliere  were  two  private  passages  between  the 
blocks  leading  to  the  backs  of  the  houses. 

A  6m.  pipe  passed  through  the  two  blocks  and 
across  the  two  passages,  passing  into  a  9in.  pipe 
passing  through  the  block  belonging  to  T.,  and 
out  into  the  main  sewer  in  a  street  running  at 
right  angles  to  the  street  in  which  the  three 
blocks  were  situated. 

Held,  that  the  9in.  pipe  was  a  sewer  and  not  a 
drain,  and  so  was  repairable  by  the  local 
authority. 

Case  stated  on  a  complaint  preferi'ed  by  the  re- 
spondents under  sect.  41  of  the  Public  Health 
Act  1875  (38  &  39  7ict.  c.  55)  and  sect.  19  of  the 
Public  Health  Acts  Amendment  Act  1890  (53  &  54 
Yict.  c.  59)  against  the  appellant  for  that  on  the 
16th  March  1903  a  notice  was  served  upon  him 
requiring  him  to  abate  a  certain  nuisance  in  or  on 
certain  premises  situate  at  No.  428,  Liverpool- 
road,  in  the  district  of  the  respondents,  and 
that  he  had  made  default  in  compljine  with 
the  requisitions  thereof  within  the  time  therein 
specified — that  is  to  say,  within  fourteen  days 
from  the  service  thereof,  and  for  that  purpose 
to  take  up  the  existing  defective  yard  and  cellar 
drains  and  gullies  and  tops  and  in  lieu  thereof 
provide  and  lay  down  efficient  drains  con- 
structed of  glazed  and  socketed  stoneware  pipes, 
the  joints  to  be  properly  made  good  with  cement, 
the  cellar  drain  to  be  embedded  in  concrete  to  a 
thickness  of  6in.  all  around  the  pipes,  and  to 
provide  efficient  wash-out  gullies  with  lipped  tops. 

The  complaint  was  heard  on  the  28th  Sept.  and 
the  19th  Oct.  1903,  when  the  justices  adjudged 
that  the  cellar  drain  complained  of  by  the  cor- 
poration (the  respondents)  was  used  by  two  or 
more  houses  belonging  to  different  owners,  and 
declared  that  such  drain  was  a  single  private 
drain  within  the  meaning  of  sect.  19  of  the  Public 
Health  Acta  Amendment  Act  1890,  and  made  an 
order  for  the  defendant  (the  appellant)  to  abate 
the  nuisance  and  to  do  any  works  necessary  for 
that  purpose  within  twenty-eight  days. 

Upon  the  hearing  of  the  complaint  the  following 
facts  were  proved : — 

The  appellant  is  the  owner  of  a  block  of  seven 

(a)  Reported  by  W.  db  B.  Hbbbbbt  Esq.,  BarrUter-at-Law. 


houses  numbered  426  to  438,  Liverpool-road,  in 
the  borough  of  Eccles,  of  which  the  house  No.  4^, 
the  subject  of  the  complaint,  is  one. 

The  houses  were  built  in  1875  and  in  accordance 
with  plans  deposited  with  the  then  sanitary 
authority,  the  Barton,  Eccles,  Winton,  and 
Monton  Local  Board  (predecessors  of  the  respon- 
dents), and  approved  by  them  on  the  4th  March 
1875. 

Adjacent  to  the  block  of  seven  houses  and  only 
separated  therefrom  by  a  private  passage  giving 
access  to  the  backs  of  the  houses  (but  on  the 
same  side  of  Liverpool- road)  are  twelve  houses 
belonging  to  one  owner,  Edward  Johnson,  and 
divided  into  two  blocks  of  six  houses  each  by  a 
private  passage  giving  access  to  the  backs  of  the 
houses. 

On  the  6th  March  1903  complaint  was  made  to 
the  i^espondents  that  a  certain  drain  or  aewer 
belonging  to  No.  428,  Liverpool  road  was  a 
nuisance  and  injurious  to  health.  On  examina- 
tion the  drain  or  sewer  was  found  to  be  in  a  bad 
condition  and  to  I'equire  alteration  or  amendment, 
and  the  respondents  thereupon  served  upon  the 
appellants  the  notice  of  the  16th  March  19l>3. 
The  works  specified  therein  wera  necessary  for  the 
purpose  of  abating  the  nuisance. 

The  notice  was  not  complied  with. 

The  drain  or  sewer  was  part  of  a  joint  drain 
or  sewer  running  through  and  under  the  oeUars 
of  the  seven  houses  belonging  to  the  appel- 
lant, and  receiving  the  drainage  of  each  house 
before  falling  into  the  respondents*  main  sewer  in 
Hampson-street,  a  street  running  off  and  at  right 
angles  to  Liverpool-road. 

The  9in.  drain  or  sewer  was  a  continuation  of 
and  received  the  drainage  from  a  6in.  drain  or 
sewer  passing*  through  and  under  the  cellars 
of  the  two  blocks  of  six  houses  belonging  to 
Edward  Johnson  and  received  the  drainage  from 
each  of  the  twelve  houses  before  reaching  the 
9in.  drain  or  sewer,  as  shown  in  the  plan  given 
below.  The  whole  of  the  6in.  and  9in.  drain  or 
sewer  was  laid  through  private  property  until  it 
reached  the  public  sewer  in  Hampson-street. 

It  was  admitted  by  the  respondents  that  the 
notice  required  the  appellant  to  make  structural 
alterations  in  the  drain  or  sewer. 

On  the  part  of  the  appellant  it  was  contended 
that,  as  the  drain  of  the  house  received  the 
drainage  of  more  than  one  building  not  within 
the  same  curtilage  belonging  to  the  same  owner, 
it  became  a  sewer  under  the  provisions  of  sects.  4 
and  13  of  the  Public  Health  Act  1875  as  it  con- 
veyed the  drainage  of  three  separate  blocks  of 
dwelling-houses  containing  six  in  each  in  two 
blocks  owned  by  one  owner,  Edward  Johnson, 
and  the  other  block  containing  seven  dwelling- 
houses  owned  by  the  appellant,  another  owner, 
and  was  vested  in  the  local  authority,  and 
it  was  the  duty  of  the  local  authority  to 
repair,  cleanse,  and  keep  it  so  as  not  to  be  a 
nuisance  or  injurious  to  health,  and  that  the  drain 
was  not  a  single  private  drain  within  the  meaning 
of  sect.  19  of  the  Public  Health  Acts  Amendment 
Act  1890. 

On  the  part  of  the  appellant  it  was  further  con- 
tended that  the  words  in  sect.  41  of  the  Public 
Health  Act  1875,  "  appear  to  be  in  bad  condition 
or  to  require  alteration  or  amendment,"  did  not 
refer  to  defects  in  the  structure,  and  did  not 
empower  the   respondents  to   order  structural 
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alterations,  and   the  notice  of  the  16th   March 
1903  was  therefore  ultra  vires  and  bad. 

On  the  part  of  the  respondents  it  was  con- 
tended that  the  drain  or  sewer  at  the  place  where 
the  nuisance  occarred  was  a  single  private  drain 
to  which  sect.  19  of  the  Public  Health  Acts 
Amendment  Act  1890  applied,  and,  further,  that, 
as  the  works  specified  in  the  notice  were  neces- 
sary for  the  purpose  of  abating  the  nuisance,  the 
respondents  were  authorised  to  require  the  execu- 
tion of  the  same  under  and  by  virtue  of  the 
?rovisions  of  seot.  41  of  the  Public  Health  Act 
875. 

The  attention  of  the  justices  was  called  to  the 
following  cases : 

Travia  v.  Uttley,  70  L.  T.  Bep.  242 ;  (1894)  1  Q.  B. 

233; 
Kershaw  Y,  Taylor,  73   L.  T.  Bep.  274;  (1895)  2 

Q.  B.  471 ; 
Self  ▼.  Hove  CommUsionera,  72  L.  T.  Bep.   234 ; 

(1895)  1  Q.  B.  685  ; 
Hill  ▼.  Hair,  72  L.  T.  Bep.   629 ;  (1895)  1  Q.  B. 

906 ; 
Fulham  Vestry  v.  fifolotnon,  (1896)  1  Q.  B.  198 ; 
Bradford  v.  Mayor  of  Eastbourne,  74  L.  T.  Bep. 

762 ;  (1896)  2  Q.  B.  205  ; 
Beat  ▼.  Merthyr  Tydfil   Urban  District  Council,  77 

L.  T.  Bep.  303  j  (1897)  2  Q.  B.  543  ; 
Lancaster  ▼.  Barnes  Urban  District   Council,   78 

L.  T.  Bep.  355  ;  (1898)  1  Q.  B.  855 ; 
Beckenham   Urban  District  Council  v.    Wood,   60 

J.  P.  490. 

The  justices  found  that  the  drain  was  used  by 
two  or  more  houses  belonging  to  different  owners, 
and  that  the  drain  was  a  sinsle  private  drain 
within  the  meaning  of  sect.  19  of  the  Public 


Health  Acts  Amendment  Act  1890,  and  they 
made  an  order  upon  the  appellants  to  abate  the 
nuisance  and  to  do  any  works  necessary  for  that 
purpose  within  twenty-eight  days. 

The  notice  referred  to  above  was  as  follows : 

To  Mr.  Thomp?on,  of  41,  Alex%ndra-road,  Patrioroft, 
in  the  connty  of  Lancaster,  owner  of  Ko.  428,  Liverpool- 
road.  Whereas  on  the  6  th  March  1903  application  was 
made  to  the  said  local  aathority  stating  that  certain 
drains  on  or  belong'ing  to  certain  premises  sitoate  at 
No.  428,  Liverpool-road,  in  the  said  borougrh,  were  a 
nnieanoe  and  injnrions  to  healch ;  And  whereas  on  the 
6  th  March  1903  the  inspector  of  noisanoes  to  the  said 
local  authority,  being  duly  empowered  by  the  said  local 
anthority,  entered  the  premises  and  caused  the  ground  to 
bo  opened  and  examined  the  drains ;  And  whereas  the 
drains  then  appeared  to  be  in  bad  condition  and  required 
alteration  and  amendment ;  And  whereas  you  are  the 
owner  of  the  premises ;  Notice  is  hereby  given  to  you 
that  the  said  local  authority  require  you  to  do  the  fol- 
lowing necessary  works  and  to  complete  the  same  within 
fourteen  days  from  the  service  of  this  notice — that  is  to 
say,  that  you  take  up  the  existing  defective  yard  and 
cellar  drains  and  gullies  and  tops  and  in  lieu  thereof 
provide  and  lay  down  efficient  draion  constructed  of  glazed 
and  socketed  stonetrare  pipes,  the  joints  to  be  properly 
made  good  with  cement,  the  cellar  drain  to  be  embedded 
in  concrete  to  a  thickness  of  six  inches  all  around  the 
pipe,  and  to  provide  efficient  wash-out  gullies  with  lipped 
tops.  And  further  take  notice  that  if  this  notice  be  not 
complied  with  yon  will  be  liable  to  a  penalty  not  exceed- 
ing lOs.  for  every  day  you  make  default,  and  the  said 
local  authority  may,  if  they  think  fit,  themselves  execute 
the  works  and  may  recover  the  expenses  thereof  in 
manner  provided  by  the  said  Acts. — Dated  the  16th 
March  1903.— Wm.  Henry  Hickson,  To^n  Clerk,  for 
and  on  behalf  of  the  said  authority. — Town  Hall,  Ecoles. 
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By  sect.  41  of  the  Public  Health  Act  1875  it  is 
provided  that : 

On  the  written  application  of  any  person  to  a  local 
aathority  stating  that  any  drain,  water-closet,  earth- 
oloeet,  privy,  ash-pit,  or  cesspool,  on  or  belonging  to  any 
premises  within  the  district,  is  a  nuisance  or  injurious  to 
health  (but  not  otherwise),  the  local  authority  may  by 
writing  empower  their  surveyor  or  inspector  of  nuisances, 
after  twenty -four  hours'  written  notice  to  the  occopier  of 
Buoh  premises,  or  in  case  of  emergency  without  notice, 
to  enter  such  premises  with  or  without  assistants,  and 
oanae  the  ground  to  be  opened  and  examine  such  drain. 


water-closet,  earth-cloeet,  privy,  ash-pit,  or  cesspool.  If 
the  drain,  water-closet,  earth-pit,  privy,  ash-pit,  or  cess- 
pool on  examination  is  found  to  be  in  proper  condition, 
he  shall  cause  the  ground  to  be  closed  and  any  damage 
done  to  be  made  good  as  soon  as  can  be,  and  the 
expenses  of  the  works  shall  be  defrayed  by  the  local 
authority.  If  the  drain,  water-closet,  earth-closet,  privy, 
ash-pit,  or  cesspool  on  examination  shall  appear  to  be  in 
bad  condition  or  to  require  alteration  or  amendment,  the 
local  authority  shall  forthwith  cause  notice  in  writing  to 
be  given  to  the  owner  or  occupier  of  the  premises 
requiring  to  forthwith  or  within  a  reasonable  time  therein 
specified  to  do  the  necessary  works,  and  if  such  notice 
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ia  cofe  oompUed  with  the  peraon  to  whom  it  is  given  ahall 
be  liable  to  a  penalty  not  exceeding  lOir.  for  every  day 
daring  which  he  oontinues  to  make  default,  and  the 
looal  authority  m^y,  if  they  tbiak  fit,  exeoute  suoh 
works,  and  may  recover  in  a  summary  manner  from  the 
owner  the  expenses  incurred  by  them  in  so  doing,  or  may 
by  order  declare  the  same  to  be  private  improvement 
expenses. 

By  sect.  4  of  the  Public  Health  Act  1875 : 

"  Drain  "  means  any  drain  of  and  used  for  drainage  of 
one  building  only,  or  premises  within  the  same  curtilages, 
and  made  merely  for  the  purpose  of  communicating 
therefrom  with  a  cesspool  or  other  like  receptacle  for 
drainage,  or  with  a  sewer  into  which  the  drainage  of  two 
or  more  buildings  or  premises  occupied  by  different 
persons  is  conveyed. 

"  Sewer  "  inoludes  sewers  and  drains  of  every  dssorip- 
tion  except  drains  to  which  the  word  *'  drain  *'  inter- 
preted aa  aforesaid  applies,  and  except  drains  vested 
in  or  under  the  control  of  any  authority  having  the 
management  of  roads  and  not  being  a  local  authority 
under  this  Act. 


By  sect.  19,  sab-sect.  1,  of  the  Pablic  Health 
Acts  Amendment  A.ck  1890  it  is  provided  that : 

Whore  two  or  more  houses  belonging  to  different 
owners  are  connected  t)  a  pablic  sewer  by  a  single 
private  drain  an  application  may  be  made  under  sect.  41 
of  the  Pablic  Health  Act  1875  (relating  to  complaints 
as  to  nuisanoes  from  drains),  and  the  local  authority  may 
recover  any  expenses  incorred  by  them  in  executing  any 
works  under  the  powers  conferred  on  them  by  that 
sen < ion  from  the  owners  of  the  houses  in  such  shares 
and  proportions  as  shall  be  settled  by  their  surveyor, 
or  in  case  of  dispute  by  a  court  of  summary  juris- 
diction. 

And  by  sub-sect.  3  it  is  provided  that : 

For  the  parposes  of  this  section  the  expression 
<*  drain  *'  includes  a  drain  used  for  the  drainage  of  more 
than  one  building. 

Rhodes  for  the  appellant. — This  9Ln.  pipe  is 
a  sewer,  as  it  receives  the  drainafi^e  of  more  than 
one  building  not  belong^g  to  the  same  owner 
and  not  within  the  same  curtilage.  That  brings 
it  within  sect.  4  of  the  Public  Health  Act  1875. 
It  is  not  within  sect.  19  of  the  Public  Health 
Acts  Amendment  Act  1890.  It  takes  the  drain- 
age of  twelve  other  houses,  which  are  separated 
from  the  appellant's  houses  by  a  private  passage, 
into  the  main  sewer.  The  decision  in  Jackson  v. 
Wimbledon  Urban  District  Council  {ante,  p.  499  ; 
90  L.  T.  Hep.  417)  governs  this  case,  and  it  is 
clear  from  Travis  v.  Uttley  (70  L.  T.  Rep.  242 ; 
(1894)  1  Q.  B.  233)  that  although  a  pipe  is  placed 
entirely  upon  private  ground  it  may  be  a  sewer. 
He  also  reierred  to 

Bradford  v.  Mayor  of  Eastbourne,  74  L.  T.  Bep. 

762 ;  (1896)  2  Q.  B.  205 ; 
Fulham  Vestry  v.  Solomon,  (1896)  1  Q.  B.  198  ; 

C.  F.  Pritchard  for  the  respondents. — The 
question  is  whether  this  pipe  is  a  sewer  or  a  single 
private  drain.  The  nuisance  arose  in  the  9in.  pipe 
under  the  appellant's  premises,  and  at  that  point 
the  9in.  pipe  is  a  single  private  drain.  He 
referred  to 

Seal  v.  Merthyr  Tydfil   Urban  District  Council,  77 
L  T.  Bep.  303 ;  (1897)  2  Q.  B.  543. 

Jackson  v.  Wimbledon  Urban  District  Council 
{sup.)  is  in  point,  but  in  the  respondents'  favour, 
for  it  was  conceded  that  the  pipe  which  ran 
between  the  two  properties,  and  on  private  ground, 


and  took  the  drainage  of  different  owners  was  a 
single  private  drain.    He  also  referred  to 

Mayor  of  Eastbowme  v.  Bradford  {sup.) ; 

Beg,    V.   Mayor  of  Hcutings,  75  L.  T.  Bep.  377  j 

(1897)  1  Q.  B.  46 ; 
Southwdld  Corporation  v.  Orowdy,  67  J.  P.  276 ;  1 

L.  G.  B.  899. 

Lord  Alyebstonb,  G.J. — Speaking  for  myself, 
I  can  only  repeat  that  I  hope  either  the  Court  of 
Appeal  or  the  House  of  liords  may  be  able  to 
sweep  away  some  of  the  decisions  and  put  some 
logical  system  before  us,  or  that  the  Act  of  1890 
may  be  amended  by  some  definition  of  what  a 
single  private  drain  is.  I  have  always  felt  that 
from  the  beginnmg  there  has  been  rather  a  wrong 
view  allowed  to  become  law,  that  a  person  can 
put  upon  a  local  authority  the  obligation  to  repair 
a  drain  simply  because  the  owner  of  the  drain  has 
allowed  another  person  to  connect  his  drains  with 
it.  I  doubt  very  much  whether  there  is  any 
distinct  authority  which  supports  that  view 
directly,  but  it  is  involved  in  so  many  decisioDB 
that,  at  any  rate  in  this  court,  I  think  it  is  quite 
impossible  to  hold  that  a  structure,  though  made 
throagh  private  property,  which  does  reomve,  in 
accordance  with  the  language  of  sect.  4  of  the 
Act  of  1875,  the  drainage  of  more  than  one  bodld- 
ing  or  premises  in  one  curtilage,  becomes  a  drain 
and  not  a  sewer.  If  it  is  possible  even  for  the 
Court  of  Appeal  or  the  House  of  Lords  to  go 
behind  all  this  and  say  that  the  action  of  a 
private  individual  with  regard  to  his  own  private 
drain  is  not  enough  to  make  it  a  sewer,  a  great 
many  difficulties  will  be  removed.  It  seems  to 
me,  therefore,  prima  facie  that,  having  regard  to 
the  decisions  and  language  of  the  Act  of  1875, 
independently  of  the  Act  of  1890,  this  structore, 
whicn  was  made  before  the  Act  of  1890,  did 
become  a  sewer  because  it  fulfilled  the  condi- 
tioDs  that  miade  it  a  sewer  after  the  Act  of  1875. 
Mr.  Pritchard  in  arguing  tliis  case  frankly 
admitted  that,  and  other  learned  counsel  of 
great  experience  in  these  cases  have  admitted 
that,  in  this  court  at  any  rate,  they  would 
not  argue  that  a  thing  was  not  a  sewer  bat 
a  drain  simply  because  it  passed  through  private 
property.  There  is  the  language  of  Cave,  J. 
in  more  than  one  judgment  which  showed 
his  opinion  was,  and  ho  was  of  great  learning 
in  these  matters,  that  that  might  and  ought 
to  have  been  the  rule ;  but  certainly  that  rule  has 
not  been  followed.  That  being  so,  we  get  a 
structure  made  as  this  was,  prior  to  the  passng, 
or  at  any  rate  prior  to  the  adoption,  of  the  Act  of 
1890,  a  sewer,  x^ow,  it  is  said  that  the  decisions  in 
Bradford  v.  Mayor  of  Eastbourne  {sup.)  and  Selfv. 
Hove  Commissioners  {sup.)  and  some  others  have 
decided  that  simply  because  a  pipe  behind  a 
number  of  houses  received  the  drainage  of  houses 
belonging  to  different  owners,  that  would  still 
remain  a  drain  for  the  purposes  of  sect  41 
although  it  would  have  been  a  sewer  if  the  houses 
had  aU  belonged  to  one  person.  Of  course,  that 
as  a  result  is  reaJly  ridiculous,  as  has  been 
pointed  out,  and  one  hopes  that  there  may 
be  some  means  of  avoiding  that  absurdity. 
To  say  that  it  is  a  sewer  if  twelve  houses  belong 
to  one  person  and  becomes  a  drain  for  the  purpose 
of  this  section  because  he  sells  one  is  absurd  and 
ridiculous,  and  that  particular  test  of  what  would 
mdce  a  particular  conduit  in  a  particular  con* 
diUon  of  things  a  drain  or  a  sewer,  depending 
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on  the  words  ''belonging  to  different  owner b," 
scarcely  can  be  a  sufficient  principle  on  which  to 
decide  whether  a  particular  conduit  is  at  the  time 
bein^  a  drain  or  a  sewer.  Then  come  the  words 
"  a  amgle  priyate  drain."  The  facts  in  the  East- 
bourne case  are  very  like  this  case.  The  finding  or 
statement  in  that  case  is  that  there  was  a  private 
pipe  or  drain  which  ran  through  private  property 
which  had  been  allowed  to  receive  the  dramai^e 
of  a  number  of  different  houses,  and  under  the 
circumstances  the  court  thought  that  in  that  case 
the  conditions  of  sect.  19  were  fulfilled,  and  that 
pipe  having  become  a  nuisance  (not  the  drain 
oejrond  it)  it  should  be  treated  as  being  a  single 
private  drain.  I  myself  am  satisfied  that  what- 
ever the  Lej^islafcure  intended,  they  did  not  mean 
a  single  private  drain  to4>e  detcomined  by  the 
circumstances  I  have  been  referring  to.  They 
probably  thought,  as  my  brother  Ohannell  has 
pointed  out,  that  a  drain  on  private  property 
draining  more  than  one  house  would  be  a  drain 
but  not  a  sewer ;  but  it  is  possible,  of  course, 
they  may  have  had  in  mind  other  cases  where  a 

Serson  has  a  single  private  drain  not  a  sewer,  and 
oes  allow  different  owners  to  drain  through  it 
by  provision  for  value  to  himself  or  any  other 
reason.  I  must  follow  the  view  I  expressed  in 
the  course  of  the  argument  of  the  case,  although 
I  quite  agree  that  the  Wimbledon  case  is  not  an 
authority  in  this  case.  It  was  conceded  by  the 
counsel  for  the  respondents  in  the  Wimbledon 
case  that  he  could  not  have  argued  the  con- 
duit behind  the  house  was  not  a  sewer  but  for 
the  fact  that  it  had  come  out  into  that  which  was 
a  single  private  drain  admitted  to  be  so  on  the 
case.  They  contended  that  because  at  one  end 
it  was  a  single  private  drain,  it  did  not  cease 
throughout  its  length  to  be  a  single  private 
drain.  For  reasons  which  I  explained  in  the 
judgment,  we  held  that,  notwithstanding  that, 
we  must  come  to  the  conclusion  that  the 
oonduit  which  drained  the  several  houses  of 
one  owner  or  different  owners  still  might 
be  a  sewer.  I  think,  for  the  reasons  I  have 
endeavoured  to  explain  (I  know  how  difficult 
it  is),  this  was  a  sewer,  and  that  the  appeal 
must  be  allowed  on  that  ground.  The  other 
grounds  of  the  appeal  are  not  required,  in  my 
opinion.  I  think  the  Southwold  case  did  decide, 
and  the  language  of  the  section  shows  that,  for 
the  purpose  of  sect.  H,  you  have  to  look  at 
the  conoition  of  the  sewer  as  it  exists  at  the 
time  of  the  nuisance,  and  that  the  words 
"  alteration  and  amendments  "  refer  to  alteration 
and  amendment  of  the  statu  quo  of  the  sewer 
at  the  moment.  I  think  this  appeal  must  be 
allowed,  and  that,  on  these  grounds,  they  ought 
to  have  held  that  this  was  a  sewer  and  not  a 
drain. 

Dablino,  J. — I  was  going  to  say  I  am  of  the 
same  opinion,  but  I  will  not  say  that.  I  assent 
to  what  the  Lord  Chief  Justice  has  said.  Really, 
to  have  any  reasonable  view  that  you  can  call  an 
opinion  upon  these  various  Acts  of  Parliament 
and  the  cases  decided  upon  them,  I  do  not  think 
is  possible.  One  follows  the  case  when  there 
is  one  of  them,  but  ultimately  there  are  a  great 
many,  some  barely  reconcilable  to  the  others; 
and  to  follow  one,  the  result  is  that  one  becomes 
involved  in  manifest  absurdities  from  time  to 
time.  All  sorts  of  cases  are  put  from  the  bar  in 
argument,  which  anyone  has  to  admit  at  once 


can  be  supported  by  some  case  or  another,  and 
yet  involve  a  manifest  absurdity.      I  should  be 
yery  glad  if  the  Lord  Chief  Justice*s  idea  could 
be  reached,  and  there  could  be  found  a  court  of 
sufficient  authority  to  make  sense  of  these  Acts 
of  Parliament.    I  think  much  the  simplest  thing 
to  do,  and  what  ought  to  be  done,  really  is  to 
acknowledge  that  a  mistake  has  been  made  in  this 
legislation  idtogether,  and  that  it  is  not  possible 
to  give  a  decision  which  will  not  result  in  all 
kind  of  difficulties  or  absurdities  folJowing  from 
it  because  of  the  way  in  which  this  19th  section 
has  been  passed.  The  only  reasonable  and  effective 
thing  to  do  is  to  go  back  and  legislate  again, 
sweep  away  all  these  decisions,  and  put  the  matter 
upon  a  reasonable  basis,  and  until  that  is  done  I 
think  there  wUl  not  be   a  reasonable  basis  at 
all.      I  do  not  profess  to  be  able  to  give  any 
kind  of  reason  for  the  decision  at  which  I  have 
arrived.     I    think    if    anybody   could    explain 
these   Acts   of    Parliament   it    is    my  brother 
Channell,  and  he  has  not  yet  said  what  his  view 
about  this  case  is,  but  I  can  only  say  that  what- 
ever it  may  be,  feeling  certain  if  anybody  can 
explain  it  he  can,  I  am  content  to  say  I  agree 
with  him. 

Channbll,    J. — I  am  afraid  1  must  repeat 
what  1  have  said,  and  I  am  afraid  I  shall  not  satisfy 
my  brother.    My  opinion  is  that  the  problem 
really  is  an  insoluble  one.    I  should  like  to  give 
the  judgment  that  would  most  clearly  secuie  that 
this  case  should  go  before  another  tribunal  in 
order  if  possible  to  get  an  authoritative  solution 
which  would  be  the  bsst  that  could  be  obtained. 
I  do  not  think  any  Court  of  Appeal  would  say 
their  decision  was  thoroughly  satisfactory,  yet  we 
should  get  a  decision  for  use  in  these  courts, 
where  this  question  is  always  turning  up.    The 
real  problem  is  to  reconcile  somehow  or  other  the 
provisions  of  the  19th  section  of  the  Act  of  1890 
with  the  general  definition  clause  in  the  Act  of 
1875.    To  begin  with,  I  get  rid  of  one  difficalty 
in   this    case    as   to  the    words  "belonging  to 
different  owners  "  in  sect.  19.     As  to  that,  I  am 
perfectly  clear  that  the  true  interpretation  of  the 
words  "  belonging  to  different  owners  "  is  "  not 
all  belonging  to  the  same  owner.''  It  is  quite  clear 
from  the  purview  of  the  section  altogether  that 
that  is  what  is  meant.      It  would  not  mean  to 
make  a  difference  in  a  row  of  nineteen  or  twenty 
houses  that    there    was    only   niceteen  owners 
because  two  of  the  houses  somewhere  or  other 
along  the  row  happened  to  belong  to  tbe  same 
person.  That  is  impossible.    Whatever  the  object 
of  the  Legislature  was  in  passing  this  enactment, 
it  is  quite  natural  they  should  say  in  reference  to 
that  which  is  a  single  private  drain,  it  should  not 
prevent  the  making  of  an  order  under  sect.  41  of 
the  Public  Health  Act  1875  because  the  houses 
do  not  all  belong  to  the  same  owner.    Whatever 
they  meant  by  '*a  single  private  drain,"  I  am 
quite  satisfied    that  is  the  natural   meaning  of 
sect.   19.      The  most  natural   solution  of   it  is 
that  which  I  suggested  daring  the  course  of  the 
argument,  that  that  section,  which  wa«  passed  by 
the  Legislature  and  adopted  bv  tbe  Le^fislatnre, 
was  in  point  of  fact  framed  by  somebody  who 
was  under  the  idea  that  a   thing  might  be  a 
single  private  drain  although  it  drained  different 
houses  provided  they  all  belonged  to  the  same 
owner.    That  is  not  the  general  law,  but  there  are 
such  cases.    Then  there  is  another  solution  of  the 
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problem  aboat  how  this  Act  of  1890  came  to  be 
passed,  and  that  is  this :  It  is  an  adoptive  Act, 
and  as  a  matter  of  fact,  the  large  number  of 
clauses  in  it  are  clauses  which  have  been  passed 
from  time  to  time  in  various  local  Acts,  and  this 
particular  clause,  clause  19,  is  a  clause  that  had 
been  in  local  Acts.  It  has  been  discussed  in 
Self  V.  Hove  CommieaioTiers  and  Hill  v.  Hair,  I 
am  not  snre  about  it,  but  I  know  the  clause 
under  discussion  was  a  clause  in  a  local  Act, 
and  the  fact  is,  as  a  matter  of  history,  that 
this  clause  has  been  in  local  Acts  for  a  con- 
siderable time.  But  then  those  local  Acts  in 
all  probability  and  in  all  the  cases  where  it  was 
properly  in,  had  definition  clauses  which  differed 
from  that  in  the  Public  Health  Act  of  1875. 
Certainly  some  of  them  had  clauses  somewhat 
similar  to  the  metropolitan  clauses  about  com- 
bined drainage  under  an  order,  and  whenever 
you  get  a  definition  clause  of  that  character 
and  this  19th  clause  in  the  local  Act  the  whole 
thing  was  perfectly  easy  to  construe  and  there 
was  no  difficulty  about  it,  but  when  it  got 
into  this  Act  and  the  only  definition  clause 
was  the  definition  that  there  was  in  the  Act  of 
1875,  of  course  a  difficulty  was  at  once  created. 
Personally,  I  do  not  think  it  is  possible  to 
give  a  perfectly  satisfactory  solution  of  the 
problem,  but  I  suppose  one  has  to  set  to  work 
about  it  as  best  one  can,  and  it  seems  to  me  that 
the  best  solution  is  that  which  was  given  by  the 
late  Gave,  J.  He  pointed  out  that,  although  it 
was  exceptional,  yet,  nevertheless,  there  might  in 
law  be  a  single  private  drain  draining  mora  than 
one  house.  There  are,  however,  few  cases  in 
which  the  court  have  found  the  facts  such  as  they 
could  so  hold.  But  there  is  a  thing  called  a 
drain  made  for  the  owner's  own  profit,  and  there 
is  at  least  one  case  where  it  was  held  that  a  drain 
was  a  dr^tin  made  for  a  person's  own  private 
profit  and  so  remained  vested  in  the  owner, 
although  otherwise  it  would  have  been  a  sewer 
vested  in  the  local  authority.  Now,  assuming 
that  to  be  a  possible  state  of  things,  you  have 
got  a  case  in  which  there  may  be  such  a  thing 
as  a  single  private  drain  draining  several 
houses — a  thing  that  is  not  a  sewer,  but  which 
drains  more  than  one  house  and  a  thing  that 
would  have  be-n  so  apart  from  this  Act  of  1890. 
Then  you  could  apply  a  sensible  interpretation 
to  this  sect  19.  Tou  say  provided  that  you 
can  find  such  a  thing  as  a  single  pnvate  drain, 
then,  when  you  have  got  it,  notwithstanding 
that  all  the  houses  do  not  belong  to  the 
same  owner  yon  may  make  an  order  under 
sect.  41.  If  that  is  the  true  interpretation,  then 
when  you  have  got  before  you  any  of  these  cases 
you  have  got  to  see  what  is  the  evidence,  if  any, 
that  this  particular  pipe  or  tbing  that  you  are 
dealing  with  is  a  private  drain.  It  will  not  be  a 
private  drain  because  it  belongs  to  different 
owners.  If  it  is  a  private  drain  you  may  get  it 
under  this  section,  although  it  does  belong  to 
different  owners,  but  you  must  first  show  that  it 
is  in  poiut  of  fact  a  private  drain.  Tou  may  show 
in  in  one  way,  at  any  rate,  by  showing  that  it  was 
a  drain  made  for  profit  within  the  meaning  of 
that  clause.  That  is  one  way  it  could  be  shown, 
and  I  do  not  say  that  there  may  not  possibly  be 
other  ways.  I  should  not  like  to  say  tbat  an 
agreement  between  a  local  authority  and  a  build- 
ing  owner    that    they   would    sanction  such  a 


system  of  drainage  as  he  proposed  upon  the  terms 
that  the  thing  should  remain  a  private  drain 
would  not  be  binding.  I  see  no  reason  why  it 
should  not  be,  but  then  you  must  prove  it  if  yoa 
want  in  any  particular  case  to  say  that  was  a 
private  drain,  because  it  was  built  and  made  in 
that  way.  It  seems  to  me  that  the  only  reason- 
able way  in  which  you  can  reconcile  sect.  19  of 
the  Aut  of  1890  and  the  definition  clause  of  the 
Act  of  1875  is  by  saying  that  provided  in  any 
particular  case  you  show  that  the  thing  is  a 
private  drain  and  not  a  sewer,  which  prima  fads 
it  will  be  if  it  drains  more  than  one  house,  then 
you  may  make  an  order  under  sect.  41,  notwith- 
standing that  it  drains  houRes  which  do  not  aU 
belong  to  the  same  owner.  That  seems  to  me  to 
be,  on  the  whole,  the  most  satisfactory  solution  of 
this  problem,  which  all  the  same  I  think  cannot 
quite  satisfactorily  be  solved.  If  that  is  the  fair 
meaning,  and  applying  that  to  this  present  case, 
then  in  this  present  case  there  is  no  evidence  that 
this  thing  in  point  of  fact  was  a  single  private 
drain.  There  is  nothing  set  out  in  the  case  to 
show  that  it  was.  The  argument  that  was  raised 
did  suggest  it  is  so,  because  it  was  said  it  does 
drain  houses  that  did  belong  to  different  owaen, 
but  I  do  not  think  that  is  sufficient. 

Appeal  allowed. 

Solicitors:  E.  Lorimer  Wilson,  Manchester; 
Sharpe,  Parker,  Pritchards,  Barham,  and  Lawford, 
for  W.  H,  Hickson,  Eccles. 
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March  4,  7,  and  8,  1904. 

(Before  Vattghan  Williams,  Stirling,  and 
Cozbns-Kabdt,  L.JJ.) 

London  and  North- Western  Railway  Com- 
pany v.  Mayor  and  Corporation  op  thi 
City  op  Westminster,  (a) 

APPEAL  FROM  THE   CHANCERY   DIVISION. 

Local  government  —  Public  health  —  Sanitary 
authority — Power  to  provide  **  public  sanitary 
conveniences  " — Subway — Subsoil  of  hightcay" 
Vesting  in  sanitary  authority — Bight  of  adjoin- 
ing owner  usque  ad  medium  nlum  visB — Trespass 
—Public  Health  (London)  Act  1891  (54  &  55 
Vict  c.  76),  a.  44. 

Where  a  sanitary  authority,  purporting  to  act  under 
the  powers  conferred  upon  them  by  sect.  44  of 
the  Public  Health  {London)  Act  1891,  had  con- 
structed  beneath  the  middle  of  a  street  certain 
public  lavatories  and  sanitary  conveniencei, 
with  requisite  and  proper  means  of  approach 
thereto  and  exit  therefrom  on  both  sides  of  the 
street  so  that  the  approaches  in  fact  constituted 
a  subway  for  crossing  the  street,  the  entrances  to 
the  subway  being  by  staircases  placed  at  each 
side  of  the  street  at  or  near  the  edge  of  the  foot- 
way, it  was  held  that  the  sanitary  authority 
had  been  exercising  the  powers  conferred  by  the 
statute  for  a  purpose   not   thereby  authorised, 

(a)  Reported  by  £.  A  Sobaiohlbt,  Eaq.,  Barristor-it-Law. 
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they  having  no  power  to  acquire  lands  for  the 
purpose  of  constructing  a  subway ;  and  that 
therefore  the  plaintiffs,  opposite  the  doors  of 
whose  premises  one  of  the  entrances  to  the 
suhway  was  placed,  were  entitled  to  a  mandatory 
injunction  to  restrain  the  trespass. 

Decision  of  Joyce,  J.  (20  Mag.  Oae.  350 ;  85  L,  T. 
Rep.  544)  reversed. 

By  an  indenture  of  conveyance  dated  the  26th 
July  1886,  and  made  between  Alfred  Hooper, 
WiUiam  Henry  Wroot,  and  Milaon  Percy  Wroot 
of  the  first  part,  Sir  Edmund  Antrobus  and  Hugh 
Lindsay  Antrobus  of  the  second  part,  Emma 
Elizabeth  Matthews  and  Joseph  Ebenezer  Newsom 
of  the  third  part,  Emma  Yiner  of  the  fourth  part, 
the  plaintiffs  of  the  fifth  part,  and  Stephen  Keay 
of  the  sixth  part, 

All  those  freehold  messaBgeB  or  tenements  situate  in 
ParliAment-atreet,  in  the  parish  of  St.  Margaret's, 
Westminster,  in  the  oonnty  of  Middlesex,  and  numbered 
34,  35,  and  36,  in  Parliament-street  aforesaid,  and  also 
all  those  two  freehold  messuages  or  tenements  situate 
in  Bridge-street,  in  the  said  parish  of  St.  Margaret's, 
Westminster,  and  numbered  respeotively  11  and  12  in 
Bridge-street  aforesaid,  but  whioh  were  formerly  num- 
bered 46  and  47  in  the  same  street,  all  of  which  said 
premises  are  more  partioularly  delineated  on  the  plan 
drawn  in  the  margin  of  these  presents  and  therein 
ooloured  red, 

were  conveyed  to  the  plaintiffs  in  fee  simple  in 
possession. 

The  property  comprised  a  block  of  buildings 
at  the  north-east  comer  formed  by  the  junction 
Parliament  street  and  Bridge-street. 

The  houses  in  Parliament- street  had  vaults  or 
oellais  in  connection  with  them  which  extended 
beyond  the  boundary  line,  as  shown  upon  the 
plan,  nnder  the  pavement  of  the  footway,  and 
tor  some  little  distance  into  the  roadway  as  it 
then  existed. 

At  the  date  of  the  conveyance  the  footway  was 
aboat  12ft.  wide  from  the  wall  of  the  houses  to 
the  outer  edge  of  the  pavement. 

Between  1887  and  1800  the  plaintiffs  rebuilt  the 
premises,  and  as  rebuilt  they  consisted  of  a 
receiving  office  for  parcels  occupied  by  the  plain- 
tiffs, at  the  comer  of  Bridge-street,  and  other 
offices  and  shops  which  were  let  to  different 
tenants. 

In  1899  Parliament-street  was  widened  by 
pulling  down  the  houses  on  the  western  side,  and 
throwing  a  portion  of  the  site  into  the  roadway, 
and  at  the  same  time  the  footway  or  pavement  in 
front  of  the  plaintiffs'  premises  was  widened  by 
being  increased  from  12ft.  to  about  21ft. 

In  Nov.  1900  the  defendants,  who  were  the 
highway  and  sanitary  authority  of  the  district, 
constructed  underneath  the  middle  of  Parlia- 
ment-street certain  public  lavatories  and  sanitary 
conveniences,  with  approaches  thereto  by  means 
of  subways  from  both  sides  of  Parliament- street, 
the  entrances  and  exits  to  and  from  the  subways 
and  conveniences  being  by  means  of  staircases 
placed  at  or  near  the  edge  of  the  footway. 

One  of  the  entrances  was  placed  opposite  the 
doorway  of  the  plaintiffs*  premises.  The  stair- 
case extended  for  a  distance  of  33ft.  along  the 
footway,  and  the  iron  railings  which  formed  part 
of  it  and  by  which  it  was  fenced  off  from  the 
roadway  encroached  to  the  extent  of  2ft.  9in.  on 
the  footway  or  pavement  as  it  existed  after  the 
street  was  widened. 
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The  wall  of  the  staircase  nearest  to  the  plain- 
tiffs' premises  was  built  up  close  to  the  wall  of 
the  plaintiffs'  vaults. 

The  railing  on  the  pavement  was  placed  upon 
stone  slabs,  which  to  the  extent  of  a  few  inches 
were  vertically  over  the  wall  of  the  plaintiffs' 
vaults. 

The  plaintiffs,  who  claimed  to  be  entitled  to  the 
soil  of  the  roads  adjoining  their  premises  as  far 
as  the  middle  of  such  roads  as  they  existed  when 
conveyed  to  them,  alleged  the  works  were  not 
sanitary  conveniences  merely,  bat  subways,  and 
that  the  defendants  had  no  statutory  power  to 
construct  subways  ;  that  inasmuch  as  the  subsoil 
of  the  roads  was  vested  in  the  plaintiffs  usque  ad 
medium  filum  vias,  constructing  the  works  and 
excavating  the  soil  under  the  roadway  and  foot- 
way constituted  a  trespsss  upon  the  plaintiffs^ 
property ;  that  even  if  for  the  purposes  of  making 
sanitary  conveniences  tbe  subsoil  of  the  roadway 
was  vested  in  the  defendants  and  not  in  the 
plaintiffs,  the  subsoil  of  the  footway  was  not  so 
vested,  and  that,  to  the  extent  to  which  the  stair- 
case was  constructed  in  the  footway,  it  constituted 
a  trespass ;  further,  that  the  erection  of  a  portion 
of  the  staircase  over  the  wall  of  the  plaintiffs' 
vaults  c  instituted  a  trespass. 

In  the  alternative  the  plaintiffs  alleged  that  if 
the  soil  as  far  as  the  middle  of  the  ro£^s  did  not 
belong  to  them,  the  defendants  had  obstructed 
the  highway  by  erecting  the  staircase  and  railing^ 
opposite  to  the  entrance  to  the  plaintiffs*  premises 
to  the  particular  damage  of  the  plaintiffs  by 
interfering  with  the  access  of  the  plaintiffs  from 
their  premises  to  the  highway. 

The  plaintiffs  theren)re  brought  this  action 
against  the  defendiints  claiming  (1)  an  injunction 
to  restrain  the  defendants  from  continuing  to 
trespass  on  the  plaintiffs'  premises  by  permitting 
the  subways,  staircase,  and  railiogs,  and  other 
works  to  remain  upon  the  plaintiffs'  land;  (2) 
alternatively  an  injunction  to  restrain  the  defen- 
dants from  continuing  to  cause  an  obstruction  of 
the  highway,  to  the  damage  of  the  plaintiffs  ;  and 
(3)  damages. 

The  defendants  by  their  defence  alleged  that 
they  had  acted  in  pursuance  of  their  statutory 
powers  vested  in  them  for  that  purpose  by  the 
Public  Health  (London)  Act  1891. 

The  material  section  of  that  Act  is  as  follows  : 

Seot.  44  (1).  Every  sanitary  authority  may  provide 
and  maintain  pnblio  lavatories  and  ashpits,  and  pnblio 
sanitary  oonveniences,  other  than  privies,  in  situations 
where  they  deem  the  same  to  be  required,  and  may 
supply  suoh  lavatories  and  sanitary  oonvenienoes  with 
water,  and  may  defray  the  expense  of  providing  suoh 
lavatories,  ashpits,  and  sanitary  convenienoei,  and  of 
any  damage  oooasioned  to  any  person  by  the  erection 
or  oonstruotion  thereof,  and  the  expense  of  keeping  the 
same  in  good  order,  as  if  they  were  expenses  of  sewer- 
age. (2)  For  the  purpose  of  such  provision  the  subsoil 
of  any  road,  exclusive  of  the  footway  adjoining  any 
building  or  the  curtilage  of  a  building,  shall  be  vested 
in  the  sanitary  authority. 

In  June  1901  the  action  came  on  for  trial 
before  Joyce,  J.,  when  his  Lordship  reserved 
judgment. 

On  the  19th  Nov.  1901  it  was  decided  by  Joyce, 
J.  (85  L.  T.  Hep.  544)  that  the  defendants  had  acted 
bond  fide  in  the  exercise  of  their  statutory  powers, 
and  that  the  erection  of  the  sanitary  conveniences 
and  the  approaches  thereto,  although  capable  of 
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being  used  for  crossing  tbe  street,  was  iiot  ultra 
vires.  Tbe  learned  judge  also  decided  tbat  tbe 
presumption  of  Jaw — that  in  the  absence  of 
evidence  to  the  contrary  (of  whicb  none  had  been 
adduced)  tbe  soil  of  a  highway  to  tbe  middle  of 
tbe  road  {vsqiie  ad  medium  filwm  vise)  belongs  to 
tbe  owner  of  land  adjoining  the  highway — being 
equally  applicable  to  streets  in  a  town  as  to 
highways  in  the  country:  (Re  White'' s  Charities, 
78  L.  T.  Rep.  550 ;  (1898)  1  Oh.  659)  applied ;  and 
tbat  tbe  land  or  soil  as  to  tbe  2ft.  9in.  in  widtb 
was  tbe  property  of  the  plaintiffs,  and,  being 
part  of  tbe  footway,  was  not  liable  to  be  taken 
and  used  by  tbe  defendants  under  sect.  44  of  tbe 
Public  Health  (London)  Act  1891  for  tbe  pur- 
pose of  the  construction  of  sanitary  conveni- 
ences. 

A  mandatory  injunction  was  accordingly 
granted  for  tbe  removal  of  tbe  portion  of  tbe 
staircase  as  to  2ft.  9in.  in  width. 

As  to  tbe  first  part  of  tbat  decision  tbe  plaintiffs 
appealed. 

Tbe  hearing  of  the  appeal  was  delayed  by 
reason  of  negotiations  between  tbe  parties  with 
a  view  to  a  compromise.  The^e  negotiations, 
however,  ultimately  proved  abortive,  and  the 
appeal  was  restored  to  tbe  paper,  and  now  came 
on  for  hearing. 

Yminger,  K.C.  and  Eustace  Hills  (with  tbem 
Montague  Shearman,  K.C.)  for  tbe  appellants. — 
Tbe  defendants'  only  defence  is  tbat  what  they 
have  doue  was  in  exercise  of  the  powers  conferred 
upon    them   by  sect.  44  of  the  Public  Health 
( London)  Act  1891.   But  we  submit  tbat  they  have 
exceeded  tbe  powers  under  that  Act,  and  that 
the  whole  work  is  ultra  vires.     The  subsoil  is 
vested  in  the  defendants  by  that  section  for  tbe 
purpoHe  of  making  sanitary  conveniences  and  no 
other.      Tbe  works  which  the  defendants   have 
constructed  are  not  merely  sanitary  conveniences 
within  the   Act.    They  are  in   their  essence  a 
subway  for  foot  passengers,  and  none  the  less  a 
subway  because,  owing  to  the  manner  in  which  it 
has  been  constructed,  it  can  be  used  as  a  means 
of  access  to  tbe  sanitary  conveniences.     The  plan 
shows  that ;  and  the  defendants  have  described 
the  works  in  their  own  language  as  ''a  crossing 
for    foot  passengers  with  sanitary  conveniences 
communicating  therewith."    The  test  is  if  there 
had  been  no  sanitary  conveniences  would  the  sub- 
way have  been  a  distinct  thing  of  itself  P    The 
answer  is  tbat  it  would  have  been  a  di^inct  sub- 
way.    As  to  the  sanitary  conveniences,  they  are 
distinct  in    themselves  and  shut  off  from   tbe 
subway.    The  real  and  onginal  intention  was  to 
construct  a  subway,  and  afterwards  it  was  con- 
sidered expedient  to  make  sanitary  conveniences ; 
and  for  constructing  tbe  subway  tbe  defendants 
have  no  statutory  authority.     Having  exceeded 
their  statutory  authority  they  must  be  treated 
as  t»espassers.     The  case  of  Mayor,  &c.,  of  Tun- 
bridge   Wells    V.    Baird  (74    L.     T.    Rep.    385; 
(1896)  A.  0.  434)  is  very  like  the  present  case, 
f xcept  tbat   the  defendants    here  justify  under 
sect.   44    of    the    Act    of   1891.      That    section 
was  passed  to    get  over  difficulties  whicb   were 
raided  outside  tbe  metropolis,  as  in  tbe  case  of 
Mayor,  &c.,  of  Tuvhridge  Wells  v.  Baird  [ubi  sup.). 
[Stirling,  L  J.  referred  to  the  railway  cases  such 
as  Stockton  and  Darlington  Railway  Company  v. 
Brown  (9  H.  of  L.  Gas.  246).] 


Hughes,  K.C.  and  Dighton  PoUock  for  the 
respondents. — There  are  two  things  which  the 
plaintiffs  must  establish  in  order  to  entitle  them 
to  succeed  in  their  action ;  first,  that  the  defen- 
dants had  no  power  to  do  what  is  complained  of; 
and  secondly,  that  they  have  not  acted  bond  fide, 
and  tbat  the  construction  of  the  sanitaiy  con- 
veniences was  a  mere  device  in  order  to  permit  of 
the  construction  of  a  subway  at  the  same  time. 
On  the  face  of  the  Act  of  1891  it  is  perfectly  clear 
tbat  the  defendants  have  power  under  sect.  44  to 
do  what  they  have  done.  What  they  have  con- 
structed is  sanitary  conveniences  in  the  middle  of 
tbe  roadway,  with  an  underground  access  from  the 
footway  on  both  bides  of  the  street.  Tbe  sugges- 
tion is  that  tbe  defendants  had  no  power  to  make 
an  approach  by  means  of  a  subway  to  the  sanitary 
conveniences.  But  to  say  that  the  sanitary  con- 
veniences could  be  made  without  an  approach  is 
futile.  The  subway  is  merely  tbe  approach  to  the 
sanitary  conveniences,  and  there  is  nothing  in  the 
attempt  to  distinguish  the  approach  from  the 
enti*ance.  Tbe  fact  that  there  is  a  subway  in  con- 
nection with  the  sanitary  conveniences  does  not 
make  tbeiri  any  the  less  sanitary  conveniences. 
If  the  defendants  were  of  opinion  that  the 
entrance  from  the  footway  was  more  convenient 
than  from  the  roadway,  it  was  not  only  within 
their  powers,  but  it  was  their  duty  to  constmct 
the  works  in  that  manner.  It  has  been  found 
that  if  the  entrance  to  sanitary  convenienoes  is 
made  in  the  middle  of  the  street,  their  usefulness 
is  much  reduced.  The  matter  was  fully  con- 
sidered, and  the  defendants  in  the  exercise  of  their 
discretion  came  to  the  conclusion  that  their 
scheme  was  the  best  that  could  be  adopted.  The 
approach  is  no  more  than  an  entrance  to  the  sani- 
tary conveniences  from  the  nearest  suitable  spot 
If,  having  regard  to  sect.  44  of  the  Act  of  1891, 
tbe  plaintiffs  cannot  object  to  the  entrance  in 
the  middle  of  the  road,  neither  can  they  do  so  if 
it  is  placed  at  the  side  of  the  road.  They  are 
sanitary  conveniences  placed  in  a  situation  where 
they  are  **  deemed  to  be  required."  It  is  not 
suggested  that  the  defendants  have  not  deemed 
the  sanitary  conveniences  to  be  required  where 
they  are  placed.  As  regards  the  question  of 
excess  of  statutory  authority,  the  following  are 
other  railway  cases  which  are  in  point : 

London,  Brighton,  and  South- Coast  RaxluHiy  Com* 

pany  v.  Truman,  54  L.  T.  Bep.  250 ;  11  App. 

Cas.  45 ; 
Wilkinson  v.  Hull  and  Bamsley  Railway  and  Dock 

Company,  46  L.  T.  Bep.  445 ;  20  Ch.  Div.  323 ; 
Lewis  V.  Weston-super-Mare  Local  Board  of  fiieoUA, 

59  L.  T.  Rep.  769 ;  40  Ch.  Div.  55. 

We  submit  that  the  action  is  wrong  in  toto,  but 
even  if  it  is  right  as  to  the  excess  of  4ft, 
which  is  complained  of,  then  it  should  be  limited 
in  tbat  way.  AU  tbat  the  court  should  do  is  to 
put  right  what  is  regarded  as  an  unreasonable 
width.  But  there  is  no  jurisdiction  to  order  the 
railings  to  be  removed. 

Younger,  K.O.  in  reply. — That  the  court  will 
grant  a  mandatory  injunction  in  such  a  case  as 
the  present  is  shown  by 

Qoodaon  v.  Richardson,  30  L.  T.  Rep.  142 ;  L.  Rep. 
9  Ch.  App.  221. 

iVAUGHAN  Williams,  L.J.  referred  to  FinMey 
Electric  Light  Company  Limited  v.  Finchley  Urbtt» 
District  Council  {ante,  p.  91 ;  88  L.  T.  Rep.  215  ; 
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(1903)  1  Ch.  437).]  We  ask,  therefore,  that  the 
court  will  order  the  subway  and  works  to  be  re- 
moved entirely.  The  plaintiffs  are  in  exactly  the 
same  position  as  the  plaintiffs  in 

Mayor,  ^c,  of  Tunhridge  Wells  ▼.  Baird  {ubi  aup.), 

Yaughan  Williams,  L.J. — So  far  as  the 
objeots  of  the  vestry,  who  were  the  predecessors 
of  the  corporation  of  the  city  of  Westminster, 
and  the  objects  of  the  corporation  are  concerned, 
I  have  a  good  deal  of  sympathy  with  them.  And 
I  cannot  doubt  myself  but  that  they  acted  in 
good  faith  in  this  sense ;  that  their  desire  was  a 
desire  to  do  that  which  might  be  best  for  the 
public.  Of  their  good  faith,  in  that  sense,  I  have 
not  the  slightest  doub^.  Moreover,  I  think  that 
they  rather  drifted  into  the  position  which  they 
ultimately  took  up  than  tooK  that  position  up 
deliberately.  Their  first  object  was  to  make  a 
provision  for  the  comfort  and  convenience  of 
strangers  visiting  this  part  of  the  metropolis. 
It  M  known  that  a  great  many  persons  of  all 
nations,  as  well  as  natives  of  this  country,  go  to 
Bee  the  Houses  of  Parliament  and  Westminster 
Abbey,  and  the  desire  at  first  was  that  some 
accommodation  of  this  sort  should  be  provided 
for  those  visitors ;  and  it  was  desired  to  provide 
it  somewhere  near  the  Abbey  or  the  Houses  of 
Parliament.  There  was  a  difficulty  about  that. 
The  vestry  could  not  do  it  without  obtaining 
certain  consents,  which  they  could  not  get.  Then 
the  notion  seems  to  have  occurred  to  them  that 
they  might  provide  this  accommodation  at  some 
point  more  to  the  north  than  the  Houses  of 
l^arliament  and  Westminster  Abbey,  and  that, 
inasmuch  as  there  are  a  considerable  number  of 
carriage-ways  which  converge  in  that  direction, 
the  visitors  and  others  coming  from  Westminster 
Abbey  or  the  Houses  of  Parliament  might  get 
their  by  a  subway.  Then  it  seems  to  have 
occurred  to  somebody  that  if  they  had  a  subway 
there  it  was  just  as  well  to  have  a  system  of 
subways.  They  found,  when  they  came  to  deal 
with  this  matter,  that  there  was  great  difficulty 
in  arranging  for  it,  and  they  then  seem  to  have 
given  up  the  notion  of  a  convenience  to  be  estab- 
Ushed  in  Victoria-street,  or  in  that  neighbour- 
hood, or,  as  was  at  one  time  thought,  at  Great 
Greorge-street.  And  it  seems  to  have  occurred  to 
them  that  it  would  be  a  good  place  to  have  a 
convenience  at  the  southern  end  of  Parliament, 
street.  Then  it  occurred  to  them  that  it  would 
be  a  very  good  position  to  place  that  convenience 
in,  if  they  could  place  it  somewhere  adjacent  to 
a  subway,  and  get  some  public  authority — the 
First  Commissioner  of  Works,  and  one  other 
authority,  I  think,  were  asked  about  it — to  make 
the  subway  for  them.  Then  their  notion  was  to 
make  a  convenience  which  should  have  its  entrance 
from,  and  its  eiit  to,  this  subway,  which  they 
hoped  to  persuade  other  people  to  make.  I  think 
one  gets  the  plainest  indication  of  this  view  in 
the  minute  of  the  27th  July  1898,  which  I  find  in 
the  extracts  from  the  minutes  of  the  united 
▼estry  of  St.  Margaret's  and  St.  John's.  It  runs 
thus :  "  Parliament- street  and  Parliament- square 
subway  and  convenience.  The  surveyor  has  sub- 
mitted  a  plau  showing  a  proposal  for  the  forma- 
tion of  a  subway  to  facilitate  vehicular  traffic 
and  to  provide  a  safe  crossing  for  foot-passengers 
under  Parliament- street  and  Parliament- square 
in  connection  with  the  widening  of  the   nrst- 


named  thoroughfare,  and  embracing  in  the 
scheme  a  proiect  for  the  construction  of  a  large 
convenience.'  Then  it  goes  on  :  "  The  committee 
recommend  that  the  vestry  give  their  approval  in 
principle  to  the  proposition,  and  that  the  scheme 
be  submitted  to  the  First  Commissioner  of 
Works  for  his  consideration  with  an  intimation 
that  the  vestry  would  undertake  the  construction 
and  maintenance  of  the  convenience.''  That 
waa  on  the  27th  July  1898.  Ou  the  11th  Jan. 
1899  there  is  a  further  minute ;  *'  In  reference  to 
the  proposal  for  the  construction  of  a  oonv^euience 
and  sub  way  n  at  the  south  end  of  Parliament- 
street,  and  to  the  repiesentations  made  in  the 
matter  to  the  First  Commissioner  of  Works  by 
direction  of  the  vestry  on  the  27th  July  last, 
it  has  now  been  reported  by  the  surveyor  that  the 
department  doe€?  not  intend  to  take  any  steps  to 
provide  the  sug^ebled  hubwaya,  and  has  expressed 
the  opinion  that  the  construction  of  the  conveni- 
ence should  not  be  commenced  until  after  the 
coming  session  of  Parliament."  That,  to  my 
mind,  shows  very  plainly  how  this  matter  was 
initiated — how  at  first  the  vestries  had  no  notion 
of  making  the  subway  themselves,  and  no  notion 
of  doing  anything  more  than  availing  them- 
selves of  the  subway,  when  it  should  come  to  be 
made,  as  a  place  into  which  the  exit  from  the  con- 
veniences should  be  made,  and  from  which  the 
entrance  should  be  made.  In  this  state  of  things 
which  has  come  about,  it  seems  to  me  quite  clear 
that  eventually  the  corporation  determined  that 
they  would  make  the  subway  themselves,  from 
which  the  entrance  was  to  be  to  the  convenience, 
and  into  i^hich  the  exit  was  to  be  Now,  for  the 
moment,  I  will  not  say  any  more  about  the  evi- 
dence, which,  to  my  mind,  shows  conclusively  that 
that  was  the  truth,  but  I  will  deal  for  a  moment 
with  what  the  powers  of  the  authority  were  under 
the  Public  Health  (London)  Act  1891;  and  in 
particular  sect.  44.  [His  Lordship  read  that  sec- 
tion and  continaed :]  My  view  of  that  section  is, 
first,  that  I  do  not  think  that  sub-sect.  2  really 
intends  that  there  should  be  vested  iu  the  sani- 
tary authority  immediately  so  much  of  the  sub- 
soil as  CO  a  Id  possibly  be  used  for  the  purposes 
mentioned,  but  I  think  that  what  that  section  seems 
to  point  to  is,  that  if  the  sanitary  authority  in  fact 
do  use  the  subsoil  for  this  purpose,  then  ipsa 
facto  the  subsoil  shall  vest  in  the  sanitary  autho- 
rity. I  mention  that  because.  If  that  is  the  right 
view,  it  seems  to  me  to  negative  altogether  the 
idea  that  the  sanitary  authority  are  to  acquire  the 
land  and  pay  for  it,  or  pay  compensation  for  it, 
in  any  shape  whatsoever.  I  do  not  think,  if 
that  is  the  right  view,  that  it  could  be  that  the 
words  "  may  defray  the  expense  ...  of  any 
damage  occasioned  to  any  person  by  the  erection 
or  construction  thereof  "  could  possibly  cover  the 
money  payment  in  respect  of  tne  vesting  of  the 
land  taken  in  the  sanitary  authority.  That  is  of 
some  importance,  although  in  the  view  that  I 
take  of  this  case,  it  is  not  essential  that  I  should 
determine  the  matter  now.  But  I  think  it  right 
to  mention  that  this  view  which  I  have  taken  of 
the  construction  of  this  section  might  be  of  im- 
portance if  one  had  to  decide  whether  or  not  the 
sanitary  authority  were  intended  to  be  the  judges 
of  what  land  should  be  taken,  and  how  much  oi 
it,  because  when  the  House  of  Lords  had  to  deal 
with  a  similar  question  in  Stockton  and  Darlington 
Railway  Company  v.  Brown  {tibi  8up,\  I  find  in  the 
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speech  of  Lord  Cranworbh  thebe  words  :  "  Some 
general  propositions  admit  of  no  doubt.  In  the 
first  place,  I  think  it  clear  that  when  the  Legisla- 
ture authorises  railway  directors  to  take,  for  the 
purposes  of  their  undertaking,  any  lands  specially 
described  in  their  Act,  it  constitutes  them  the 
sole  judges  as  to  whether  they  will  or  will  not 
take  those  lands  provided  only  that  they  take 
them  bond  fide  with  the  object  of  using  them  for 
the  purposes  authorised  by  the  Legislature,  and 
not  for  any  sinister  or  collateral  purpose.  This 
is  the  construction  to  be  put  on  all  such  legisla- 
tJTe  powers,  whether  the  language  of  the  Act  is 
that  the  company  may  take  so  much  of  the  lands 
as  is  necessary  for  the  undertaking,  or  so  much 
as  is  required  or  is  expedient  to  be  taken,  or 
simply  (as  in  this  case)  that  the  company  may 
take  lands  for  the  purposes  of  the  undertaking. 
In  such  cases  the  Legislature,  having  provided 
what  it  considers  suf&cient  means  for  securing 
adequate  compensation  to  the  owners  of  the  land, 
leaves  it  to  those  interested  in  the  undertaking  to 
say  to  what  extent  it  will  be  useful  to  them  to 
exercise  their  statutable  powers."'  I  am  not 
quite  sure  myself — assuming  it  to  be  an  essen- 
tial part  of  Lord  C  ran  worth's  definition  as  to 
the  occasions  on  which  the  company,  or 
others,  taking  the  land,  have  jurisdiction  to  say 
to  what  extent  they  will  take  the  land,  that  the 
land  80  taken  shall  Vie  taken  under  the  condition 
that  there  is  secured  to  the  landowner  adequate 
compensation  for  the  taking  of  the  land — that 
this  is  a  case  in  which  one  could  say  that  that 
was  true,  because  for  reasons  that  I  have  already 
given.  I  have  gi*eat  doubts  whether  the  words  in 
sect.  44  as  to  damage  do  secure  adequate  compen- 
sation to  the  landowner.  But  I  do  not  propose 
to  decide  that  question  or  enter  into  it,  because  in 
my  judgment  it  is  not  necessary  in  this  case  to 
du  so.  I  say  that  it  is  not  necessary  in  this  case 
to  do  so,  because,  in  my  judgment,  in  the  present 
oase,  it  is  not  true  to  say  that  the  corporation 
have  taken  this  land,  which  they  have  taken,  with 
the  object  of  using  it  for  the  purposes  authorised 
by  the  Legislature.  If  the  language  of  Lord 
Campbell,  who  delivered  the  first  judgment,  is 
looked  at,  as  well  as  this  judgment  of  Lord  Cran- 
worth  to  which  I  have  been  referring,  both  of 
them  affirm  in  the  clearest  possible  manner  that 
if  a  company  or  other  authority  purporting  to 
acquire  the  land  under  the  powers  of  the  Act  of 
Parliament  is  not  acquiring  it  for  the  purposes 
mentioned,  but  is  acquiring  it  for  other  and 
different  purposes,  then  the  duty  of  the  court 
would  be  to  restrain  that  authority.  Lord  Camp- 
bell's words  are,  '*  If  it  had  been  proved  that  the 
company  was  acting  mala  fide,  and  trying  under 
the  powers  of  tbe  Act  of  Parliament  to  get  pos- 
session of  lands  of  Brown,  which  were  to  be 
applied  to  other  and  different  purposes,  I  think 
the  court  would  have  been  justified  m  interfering 
by  injunction,"  and  Lord  Oranworth  says  pre- 
cisely the  same  thing.  Now  I  want  to  say  one 
word  about  mala  fides.  Lord  Campbell  uses  the 
words  "  7/iaZd  fide.'*  Joyce,  J.  said  that  he  could 
not  find  on  the  evidence  here  that  the  corporation 
or  the  ventry,  or  either  of  them  acted  otherwise 
than  bond  fide.  I  think  that  when  Lord  Campbell 
says  here  "  was  acting  maid  fide,  and  trying  under 
the  powers  of  the  Act  of  Parliament  to  get  pos- 
session of  lands  which  were  to  be  applied  to  other 
t)  nd  different  purposes  *'  than  those  authorised  by 


tbe  Act  of  Parliament  he  meant  merely  to  explain 
there  what  would  be  mala  fides.  You  are  acting 
m^d  fide  if  you  are  seeking  to  acquire  and  are 
acquiring  lands  for  a  purpose  not  authorised  by 
the  Act  of  Parliament.  In  such  a  case  it  is  right 
to  restrain  persons  who  are  misapplying  the  powers 
of  an  Act  of  Parliament.  Now,  as  I  have  already 
said,  my  view  is  that  the  defendants  here,  and 
their  predecessors  did  acquire  these  lands  for  pur- 
poses not  justified  by  the  Act  of  Parliament.  It 
really  was  hardly  denied  during  the  argument, 
but  that  in  truth  and  in  fact  the  defendants  did 
construct  this  approach  as  it  has  been  called,  of 
dimensions  which  were  wider  than  would  be 
required  for  the  approach  to  a  sanitary  con- 
venience, and  which  were  suitable  for  a  subway. 
It  also  really  was  hardly  denied,  but  that  in  bo 
doing  they  did  it  for  the  very  purpose  tbat  this 
subway  might  be  used  as  a  highway.  They  have 
no  parliamentary  authority  to  acquire  land  for 
the  purpose  of  making  a  subway,  and  under  those 
circumstances,  it  seems  to  me,  that  they  ought  to 
be  restrained.  I  have  said  that  in  argument  it 
was  hardly  denied  that  the  facte  were  such  as  I 
have  stated.  But  really  it  could  not  be  denied  in 
the  face  of  two  such  letters  as  the  letters  of  the 
20th  Sept.  1900  and  the  4th  Dec.  1900.  The 
letter  of  the  20th  Sept.  1900,  written  to  the  soli- 
citor of  the  London  and  North- Western  Bui- 
way  Company,  runs  thus:  "1  am  constructing 
on  behali  of  the  Westminster  Yestry,  and  in 
accordance  with  their  directions,  a  subway  from 
one  side  of  Parliament- street  opposite  your  offices 
to  the  western  side  which  is  approached  by 
staircases  on  footpath.  Unfortunately  this  wi& 
necessitate  the  acquiring  by  lease  or  purchase 
a  portion  of  your  vault.  I  should  therefore 
feel  obliged  if  you  would  inform  me  what 
your  company  would  require  for  assisting  in 
giving  a  great  convenience  te  the  public  di 
so  dangerous  a  crossing,  and  inclose  a  plan." 
Now,  as  to  that  letter  I  wish  to  say  that  it 
seems  to  me  couched  in  most  accurate  language 
and  exactly  to  describe  the  true  f  acte,  and  also 
to  recognise  the  legal  consequences  following 
upon  the  adoption  of  the  course  indicated  by  the 
letter.  Then  we  come  to  the  letter  of  the  4th 
Dec.  1900,  which  is  again  written  to  the  solicitor 
of  the  London  and  North- Western  Railway  Com- 
pany :  *'  Tour  letter  of  the  I9th  ult.  on  the  sub- 
ject of  the  works  in  progress  at  the  south  end  of 
Parliament-street  was  laid  before  the  works, 
sewers,  and  highways  committee  of  the  city 
council  at  their  last  meeting,  when  I  was  directed 
to  explain  that  the  intention  is  the  construction 
of  a  subway  to  facilitete  pedestrians  crossinff 
from  one  side  to  the  other  of  a  thoroughfare  ca 
great  width  and  very  considerable  traffic,  an 
object  with  which  the  committee  consider  your 
company  will  be  in  the  fullest  accord.  The  forma- 
tion of  an  entrance  at  the  position  in  question  is 
necessarily  obli^^atory  to  give  proper  effect  to  the 
scheme.  Admission  to  the  conveniences  which 
will  be  accessible  from  the  subway  could  other- 
wise have  been  provided  from  refugee  above 
them.  I  may  add.  for  your  information,  that  the 
plan  and  project  generally  received  the  approval 
of  Her  Majesty's  Office  of  Works."  Now,  in  the 
face  of  those  letters  it  is  not  to  be  wondered  at 
that  there  was  considerable  hesitetion  in  arguing 
that  the  object  and  purpose  which  the  Corpora- 
tion of  Westminster  had  in  view  here  was  the 
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consfcraction  of  a  subway.     We  find  an  argument 
aboat  whether  the  Act  of  Parliament  authorised 
or  justified  the  taking;  of  the  subsoil  for  the  pur- 
pose of  making  approaches  to  the  sanitary  con- 
venience— I  shall  say  one  word  about  that  in  a 
moment — but  let  me  assume  to  the  full  that  the 
Act  of  Parliament  does  justify  that.      It  only 
justifies  such  a  course  in  a  case  where  the  making 
of  the  approach  where  it  is  made  is  really  neces- 
sitated by  the  conditions  of  access  to  and  egress 
from  the  conyenience.    But  how  can  that  be  said 
to  be  so  here  when  this  very  letter  tells  us  that 
admission  to   the  convenience,    which    will    be 
accessible  from  the  subway,  could  otherwise  have 
been  provided  from  the  refuges  above  ?    It  ceases 
— if  that  passage  is  true — to  be  true  that  these 
subways    nave    in    fact     been     constructed    as 
approaches   to  the   sanitary  convenience.     It  is 
merely  that  these  subways,  having  been  built  by 
the  Westminster  Corporation,  it  is  supposed  by 
the   Westminster  Corporation  that  it  will  be  a 
oonv-enient   thing  that   there  should  be  placed 
sanitary  conveniences,  the  access  to  and  egress 
from  which  shall  be  in  a  subway  which  is  being 
constructed    by  the  corporation.    With   regard 
to  the  approaches  I  agree  with  a  great  deal  that 
coonsel  for  the  respondents  said.     I  think  that 
where  you  are  to  have  underground  conveniences 
yon    must  have    approaches    other  than    mere 
access  (entrance  to)  and  egress  (exit  from)  them, 
because  in  the  nature  of  things  you  must  have 
some  stairs  or  some  slope,  which  will  occupy  con- 
siderable lateral  space,  leading  you  to  immediate 
proximity  to  the  situation  of  the  conveniences. 
Therefore  I  think  that  you  must  have  an  approach, 
and  I  think,  probably,  that  if  the  corporation  or 
other  sanitary  authority  had  really  fixed  upon  a 
a    particular   passage     as     affording    a    proper 
approach  for  uie  conveniences,  as  such,  it  might 
not  have  been  right  for  us  to  review  their  discre- 
tion in  that  respect.    But  no  such  question  arises 
in  the  present  case  if  you  arrive  at  the  conclusion 
that  I  nave  arrived  at,  in  fact  which  I  cannot  put 
better  than  this,  that  the  true  position  of  affairs 
is  accurately  described  in   the  letter  of  the  4th 
Dec.  1900,  which  I  have  just  read.    Under  these 
circumstances,  I  think  that  this  appeal  ought  to 
be  allowed.      I   think    that   the  remedy  which 
should  be    given    to   the  plaintiffs  here  should 
be  -wider  than  that  which  Joyce,  J.,  gave.    Now 
what  is  the  best  way  of    giving  this  remedy  P 
As   I  said  before,  one    wishes,  in    giving    this 
remedy,  to  give  it  in  such  a  manner  as  shall  be 
least  detrimental  to  the  public.    There  is  the 
subway;  there  are  the  conveniences.      Whether 
they  are  in  a  convenient  position  or  not  it  is  not 
for  me  to  say — the  sanitary  authority  will  con- 
sider that.  But  I  have  no  doubt  that,  apart  from 
the  conveniences,   the    subway  at  the   present 
moment  is  a  considerable  convenience  to  pedes- 
trians crossing  that  wide  thoroughfare.     Under 
these  circumstances,  although  I  think  that  we 
ought  not  to  limit  our  injunction  to  what  has 
been  called  the  excess  of  4ft.,  yet  I  want  to  give 
an  opportunity  for  the  defendants,  the  corpora- 
tion, to  do  that  which  I  ;am  sure  they  would  wish 
to  do— 'that  which  is  most  for  the  benefit  of  the 
public,  and  at  the  same  time  consistent  with  the 
law  as  we  lay  it  down.    If  we  now  say  that  this 
is  a  case  in  which  it  may  be  right  ultimately  to 
grant  an  injunction,  we  can  yet  give  to  the  cor- 
poration an  opportunity  of  making,  or  under- 


taking to  make,  alterations  which  will  rr^lieve 
us  from  the  necessity  of  granting  any  injunction 
at  all.  If  we  hold  our  hand  in  that  way,  and 
give  to  the  corporation  liberty  to  apply  to  us — 
of  course  the  other  side  must  have  liberty  to 
apply  in  case  there  is  delay — it  may  be  that  the 
corporation  will  satisfy  us  that  they  have  either 
made,  or  are  immediately  going  to  make,  such 
alterations  as  will  justify  us  in  saying  we  shall 
not  grant  an  injunction  at  all.  I  think  that 
is  all  I  have  to  say  at  present,  except  that  I  take 
it  for  granted  that  the  plaintiffs  will,  in  a 
matter  of  this  sort,  facilitate  the  work  which 
the  corporation  has  to  do,  and  will  be  prompt 
and  ready  to  agree  to  any  alterations  which  may 
reasonably  and  properly  be  suggested  by  the 
corporation. 

Stirling,  L.J. — In  this  case  the  defendants, 
the  corpoi  ation  of  the  city  of  Westminster,  pur- 
porting to  act  under  statutory  powers  conferred 
on  them  as  the  sanitary  authority  within  the  city, 
have  erected  two  subterranean  constructions  at 
the  south  end  of  Parliament-sti*eet,  one  being  a 
public  sanitary  convenience  and  the  other  a  sub- 
way.   Both  those  erections  stand  in  part  on  the 
subsoil  of  Parliament-street  at  a  point  where  that 
subsoil  is  vested,  or  is  admitted  to  be  vested  for 
the  purpose  of  the  present  proceedings,  in  the 
plaintiffs,  the  London  and  North- Western  Bail- 
way  Company,  who  are  the  owners  of  a  house  in 
Parliament-street.    The  plaintiffs  allege  in  this 
appeal  that  that  subway  has  been  erected  without 
any  statutory  power  for  the  purpose.    In  this 
appeal,  whatever  may  have  been  the  case  at  other 
times,  the  erection  of  the  sanitary  convenience  is 
not  complained  of,  but  it  is  alleged,  as  I  have 
already  said,  that  the  subway  has  been  erected 
without  any  proper  authority,  and,  at .  the  Bar, 
an  injunction  has  been  asked  against  the  defen- 
dant  corporation  to    restrain  that  corporation 
from   maintaining  or  using  the  subway.    That 
relief  is  sought  on  two  grounds.    First,  on  a 
ground  which  is  thus  stated  by  Lord  C  ran  worth 
in    Galloway    v.    Mayor    ana    Commonalty    of 
London  (14  L.  T.  Hep.  865 ;  L.  Hep.  1  E.  &  I. 
App.    34,  at  p.  43):    "It  has  become   a  well 
settled  head  of  equity  that  any  company  autho- 
rised by  the  Legislature  to  take  compulsorily  the 
land  of   another  for  a  definite    object  will,  if 
attempting  to  take  it  for  any  other  object,  be 
restrained  by  the  injunction   of    the    Court  of 
Chancery  from  so  doing."    That  is  one  ground. 
The  other  ground  is,  that  the  corporation,  having 
erected  this  subway  without  any  authority,  are  in 
the  position  of  trespassers,  and  continuing  tres- 
passers, on  the  soil  of  the  plaintiffs.    And  for 
that  reason,  in  accordance  with  the  decision  of 
this  court  in   Goodson  v.  Richardson  (30  L.  T. 
Bep.  142  ;  L.  Bep.  9  Ch.  App.  221),  the  plaintiffs 
are  entitled  to  the  injunction  which  is  sought.    If 
the  fact  be,  as  is  aUeged,  that  the  subway  has  been 
erected  without  any  statutory  authority,  it  seems 
to  me  that  relief  may  properly  be  given  on  both 
these  grounds ;  and  that  the  main  question  in  the 
action  really  is,  whether  or  not  this  subway  has 
been  so  improperly  erected.    Now,  as  regards  the 
statutory   authority,  the    matter    stands    thus : 
However  useful  it   may    be  that  in    such  fre- 
quented streets  subways  for  the  purpose  of  the 
passage  of  passengers  should  be  made,  the  Legis- 
lature has  not  yet  thought  fit  to  confer  that 
power  on  any  corporate  oody  having  authority 
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within  the  cities.     It  has  conferred  by  sect.  44  of 
the  Public  Health  (London)  Act  ISi^l,  a  power  on 
every  B<initary  aathonty  within  the  area  which  is 
governed  by  the  Act  to  provide  and  maintain, 
amongst  other  things,  public  sanitary  conveni- 
ences in  situations  wbere  they  deem  the  eatne  to 
be  required,  and  has  provided  that  for  the  pur- 
pose of  such  provision  the  subsoil  of  any  road 
shall  be  vested  in  the  sanitary  authority  and  it  is 
under  this  section  of  the  Act,  and  under  this 
alone,  that  the  defendants,  the  corporation    of 
Westminster,  justify  what  they  have  done.     The 
corporation  allege  that  it  is  within  their  power 
under  the  section  not  merely  to  determine  the 
situation  where  this  sanitary  convenience  is  to  be 
placed,  but  also  the  proper  and  reasonable  mode 
of  providiuej  for  the  entrance  and  exit  of  the 
persons  who  are  to   use  it.     And  they  contend 
that  they  are  not  limited  to  making  those  en- 
trances and  exits  simply  by  lifts  or  by  stairs,  but 
that  they  may,  if  they  see  fit,  make  proper  ap- 
proaches to  the  convenience  from  the  pavemeut 
to  the  place  where  it  is  situate  in  the  roadway.     I 
shall  assume  that  that  contention  is  well  founded, 
and  then  the  question  simply  reduces   itself  to 
this,  was  this  subway  constructed  as  an  approach 
to  the  convenience,  or  was  it  constructed  with  an 
object  that  it  might  be  made  use  of  by  the  public 
for  passing  from  one  side  of  Parliament- street  to 
the  other  P     Now,  upon  that  I  come  to  the  con- 
clusion on  the  evidence  that  the  latter  was  the 
real  object  with  which  the  subway  was  constructed. 
I  do  not  desire  to  go  through  the  evidence,  much 
of  which  has  already  been  referred   to   by   my 
Lord.    But  I  will  state  very  briefly  some  of  the 
— to  my  mind — striking  passages  of  the  evidence. 
I  refer  first  of  all  to  the  minutes  of  the  prede- 
cessors of  the  defendants — namely,  the  united 
vestrieR  of  the  parishes  of  St.  Margaret  and  St. 
John,  Westminster,  under  the  dates  of  the  29th 
July  1898  and  the  27th  June  1900,  and  to  the 
minutes  of  the  defendant  corporation  under  date 
the  6th  Dec.  1900.     I  also  refer,  as  my  Lord  has 
already  referred,  to  the  two  letters  of  the  20  th  Sept. 
1900  and  the  4th  Dec.  1900.    In  addition  to  that 
I  should  like  to  read  two  short  passages  from 
the  evidence  of  the  defendants'  witnesses.     [His 
Lordship  did    so    and  continued:]      Therefore, 
it    seems    to    me    from  its  size,  and  from  the 
statement  of  the  chairman    of  the  committee, 
it  has  actually  been  constructed  in  such  a  way  as 
to  be  far  more  than  an  approach,  and  that  it  is 
not  a  reasonable  and  proper  approach  to  the  con- 
venience which  has  been  lawfully  erected.    Under 
these  circumstances,  I  think  tnat  the  plaintiffs 
are  entitled  to  the  injunction  for  which  they  ask. 
But  at  the  same  time,  as  it  is  possible  that  the 
subway  may  be  so  altered  as  to  make  it  a  reason- 
able and  proper  approach  to  the  convenience,  I 
think    that    it  is  reasonable  that  the    corpora- 
tion   should    have    an    opportunity   of    making 
such  alteration    if    they  see  fit  to  avail  them- 
selves of  leave  for  that  purpose.    Therefore,  I 
quite  agree  in  the  form  of  judgment  which  is 
proposed. 

Cozens-Ha£DT,  L.J.  —  I  am  of  the  same 
opinion,  and  I  entirely  agree  with  what  has  faUen 
from  my  Lord  and  Stirling,  L.J.,  and  I  should 
not  desire  to  add  anything  were  it  not  for  the 
fact  that  we  are  differing  from  the  judgment  of 
Joyce,  J.  Now,  two  things,  I  think,  are  quite 
clear  here:  first,  that  the  Westminster  Corpora- 


tion have  no  power  at  all  to  construct  a  subway^ 
or  at  least,  if  they  have  power  under  some  of  their 
general  Acts  to  incur  the  expense  of  constmctiDg 
a  subway,  although  no  such  statutory  power  has 
been  called  to  our  attention,  they  certainly  have 
not  any  power  to  take  the  plaintina'  land  lor  the 
purpose  of  constructing  a  subway.     I  think  it  it 
equally  clear  that  they  have  power  under  sect  44 
of  the  Act  of    1891   to  provide   and    maintain 
sanitary    conveniences,  and  for  the  purpose  of 
such  provision  to  take  and  use  that  portion  of  the 
property  of  the  plaintiffs  which  is  under  the  road, 
exclusive  of  the  footway.     But  those   two  pro- 
positions  being  quite  clear,  1   think    we    most 
approach  the  consideration  of  this  question  having 
regard    to    the    perfectly    well-established    and 
extremely  important  jurisdiction  which  the  Court 
of  Chancery  nave  exercised  from  the  earliest  days 
of  railway  legislation,  and  probably  long  before, 
the  jurisdiction.  1  mean,  to  say  that  public  bodies 
au'horised  by  Parliament,  to  take  certain  land 
shall  not  be  allowed  to  take  that  land  except  for 
the  purpose  authori&ed  by  Parliament.    And  if 
that  doctrine  is  important  in  ordinary  cases  where 
compensation  is  provided  for  all  land  taken,  it  is 
specially  obligatory  on  the  court  to  have  regard  to 
it  in  a  case  where  a  public  body  is  authorised  to 
take  another  person's  property  without  making 
any  provision  for  his  compensation.    In  my  view, 
therefore,  the  question  for  our  consideration  is 
really  this :  With  what  purpose  was  this  land  of  the 
plaintiffs  taken  ?    I  think  jou  cannot  avoid  con- 
sidering that  question  first.      The  language  of 
Lord  Cran worth  in  Stockton  and  Darlington  Bail' 
way  V.  Brown  {ubi  sup.)  was  this :  That  although 
the    railway   company    are   the   sole  judges  of 
what  they  require,  and  will  take  for  their  purposes, 
there  is  the  proviso :  "  Provided  only  that  thej 
take  them  bond  fide  with  the  object  of  asing  them 
for  the  purposes  authorised  by  the  Legislature, 
and  not  for  any  sinister  or  collateral  purpose." 
Now,  here  I  cannot  bring  myself  to  doubt  what 
was  the  purpose  for  which  this  land  was  taken.  My 
Lord  and  Stirling,  L.J.  have  both  gone  through 
the  evidence,  and  it  would  be  a  waste  of  time  for 
me  to  repeat  it.    I  observe  that  Joyce,  J.  said, 
and  this  is  no  doubt  the  foundation  of  his  judg- 
ment, that  the  defendant's  primary  object  was.  in 
his  opinion,  the  construction  of  the  conveniences 
with   requisite  and  proper  means  of    approach 
thereto  and  exit  therefrom.    If  I  had  come  to  that 
conclusion  of  fact,  I  think  I  should  probably  have 
agreed  almost  entirely  with  the  judgment.    Bjit 
being  unable  to  come  to  that  conclusion,  as  a 
matter  of  fact,  having  satisfied  jnyself  from  the 
documentary  evidence  that  the  priniary  object 
was  to  construct  a  subway  for  facilitating  the 
passage  of  passengers  from  one  side  of  Parlia- 
ment-street to  the  other,  I  come  to  the  conclusion 
that    the    Westminster    Corporation     are   now 
seeking  to  justify  that  which  was  a  wrongful  act^ 
and  saying  that  they  might  justify  the  taking 
not  the  whole,  but  a  part  of  it,  for  a  purpose 
authorised  by  sect.  44  of  the  Act  of  1891.    I  do 
not  think  that  they  ought  to  be  allowed  to  do 
that.    I  feel  very  strongly  that  in  every  case  in 
which  a  public  body  intrusted  with  the  duties  of 
performing  a  public  work  say  that  they  have,  in 
the  exercise  of  their  discretion,  fixed  upon  a  par- 
ticular place  and  a  particular  mode,  the  conii 
ought  to  be  extremely  slow  to  interfere  with  their 
discretion.    But  when  they  have  not  really  been 
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acting  tinder  the  authority  of  the  Act,  when  they 
have  been  doing  something  outside  the  Parlia- 
mentary power,  and  have  been  governed  by  con- 
siderations of  a  diffei*eiit  kind,  and  for  a  different 
gurpose,  the  question  of  discretion  seems  to  me  to 
ave  no  bearing  whatever  on  the  case.  For  these 
reasons  I  a^ree  with  what  has  been  said,  and  think 
that  the  injunction  ought  to  be  granted,  qualified 
as  my  Lord  has  said.  I  observe  that  in  the  court 
below,  the  learned  judge  finding  as  he  did  that 
the  plaintiffs  had  succeeded  in  part  and  failed 
in  part,  gave  no  costs,  but  the  plaintiffs  must 
have  the  costs  in  the  court  below  as  well  as  the 
costs  of  the  appeal. 

Their  Lordships  granted  an  injunction  order- 
ing the  defendantb  to  pull  down  the  whole  of 
the  staircase  railings  and  other  works  placed  upon 
the  plaintiffs'  land  other  than  the  conveniences 
and  such  further  portion  of  the  construction 
as  the  court  might  upon  application  sanction 
as  a  proper  approach  to  the  conveniences;  and 
the  operation  of  the  order  was  suspended,  with 
liberty  to  apply  to  the  court.  Their  Lordships 
also  acceded  to  an  application  that  the  injunc- 
tion should  be  suspended  for  two  months,  to 
enable  the  defendants  to  decide  whether  they 
would  appeal  to  the  House  of  Lords,  and,  if  they 
should  so  appeal,  the  injunction  was  to  be 
suspended  pending  the  appeal.  ^^^^^  ^j^^^ 

Solicitor  for  the  appellants,  0.  de  J.  Andrewes, 
Solicitors  for  the  respondents,  AUen  and  Son, 
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Friday,  Feb.  12, 1904. 

(Before  Byenb,  J.) 

Be  Allen  and  Driscoll's  Contract,  (a) 

Vendor  and  purchaser — Outgoingi — Paving  and 
making  v/p  roadway — Charge  on  frontager's 
premises — Date  from  which  charge  takes  ejfect-^ 
"  Completion  of  works  " — Puhlic  Health  Act 
1875  (38  &  39  Vict.  c.  55),  ss,  150,  257. 

The  expenses  incv/rred  by  a  local  authority  ur^er 
the  Public  Health  Act  1875  in  the  execution  of 
works  required  to  be  done  under  sect.  150  become 
"  a  charge  on  the  premises  in  respect  of  which 
they  were  incurred**  within  the  meaning  of 
sect,  257  so  soon*as  the  works  have  been  completed. 

Application  under  the  Vendor  and  Purchaser 
Act  1874  which  raised  a  question  on  the  con- 
struction of  sect.  257  of  the  Public  Health  Act 
1875,  the  point  being  the  exact  date  at  which 
expenses  incurred  by  a  local  authority  under  the 
Public  Health  Act  1875  for  paving  and  other  works 
first  became  "  a  charge  on  the  premises  in  respect 
of  which  they  were  incarred." 

By  an  order  made  in  the  action  ^of  Allen  v. 
Driscoll,  dated  the  22nd  July  1903,  the  defendants 
were  ordered  to  pay  to  the  plaintiffs,  on  or  before 
the  29th  Sept.  1903,  the  sum  of  4440Z.,  in  settlement 
of  the  purchase  money  and  interest  due  in  respect 
of  eleven  leasehold  houses  in  Rusthall-avenue, 
Acton,  Middlesex,  the  plaintiffs  by  their  counsel 
undertaking  to    make  a    good  title  to  the  said 

(a)  Reported  by  £.  L.  Hopkins,  Esq.,  Barriater-ftt-Law. 


leasehold  houses,  and  to  assign  the  same  to  the 
defendants,  ttie  defendants  by  their  counoel 
undertaking  to  accept  the  leasehold  houses  so 
assigned  in  their  present  condition ;  and  the 
plaintiffs  were  to  receive  the  rents  and  pay  the 
outgoings  in  respect  thereof  up  to  the  29th  Sept. 
1903. 

On  the  10th  and  11th  Feb.  1903  the  Acton 
Urban  District  Council  duly  served  upon  the 
Tenders  notices  under  the  Public  Health  Act  1875, 
8.  150,  to  pave  and  make  up  the  roadway  in  front 
of  these  eleven  houses. 

The  notices  were  not  complied  with,  and  there- 
upon the  urban  district  council  on  the  13th  July 
1903  entered  into  an  agreement  with  a  contractor 
for  the  execution  of  the  works  specified  in  the 
notices  in  respect  of  the  said  eleven  houses  and 
the  other  houses  in  Rusthall-avenue  for  a  sum  of 
2566Z. 

The  work  was  only  partly  completed  by  the 
29th  Sept.,  and  no  apportionment  of  the  expenses 
attributable  to  the  eleven  houses  had  been  made 
at  this  date  or  subsequently. 

The  purchasers  required  that  the  costs  of  these 
works  should  be  paid  by  the  vendors  before 
completion,  and,  as  this  demand  was  disputed  by 
the  vendors,  the  purchasers  took  out  this  summons 
under  the  Vendor  and  Purchaser  Act  1874,  asking 
for  a  declaration  that  the  vendors  were  liable  to 
pay  and  indemnify  the  purchasers  against  the 
amount,  when  apportioned,  of  the  expenses 
incurred  by  the  local  authority  under  the  Public 
Health  Act  1875  for  paving  and  other  works  in 
respect  of  the  eleven  nouses  in  Rusthall-avenue, 
and  that  they  might  be  ordered  to  pay  and 
indemnify  the  purchasers  against  the  same 
accordingly. 

By  the  PubUc  Health  Act  1875  (38  &  39  Vict. 
C.55): 

Sect.  150.  Where  any  street  within  any  urban  dis- 
triot  (not  being  a  higfhway  repairable  by  the  inhabitants 
at  larg^)  or  the  carriage-way,  footway,  or  any  other  part 
of  anoh  street  is  not  sewered,  levelled,  paved,  metalled, 
flagged,  channelled,  and  made  good  .  .  .  such 
anthority  may,  by  notice  addressed  to  the  respective 
owners  or  occupiers  of  the  premises  fronting,  adjoioing, 
or  abutting  on  snch  parts  thereof  as  may  be  required  to 
be  sewered,  levelled,  paved,  metalled,  flagged,  or  chan- 
nelled .  .  .  require  them  to  sewer,  level,  pave, 
metal,  flag,  channel,  or  make  good  .  .  .  within  a 
time  to  be  8peoifi<)d  in  snch  notice.  ...  If  such 
notice  is  not  complied  with,  the  urban  anthority  may,  if 
they  think  fit,  ezeonte  the  works  mentioned  or  referred 
to  therein  ;  and  may  recover  in  a  summary  manner  the 
expenses  incurred  by  them  in  so  doing  from  the  owners 
in  default  according  to  the  frontage  of  their  respective 
premises  and  in  such  proportion  as  is  settled  by  the 
surveyor  of  the  urban  authority.     .     .     . 

Sect.  257.  Where  any  local  authority  have  incarred 
expenses  for  the  repayment  whereof  the  owner  of  the 
premiaes  for  or  in  respect  of  which  the  same  are  incarred 
is  made  liable  under  this  Act  or  by  any  agreement  with 
the  local  authority,  such  expenses  may  be  recovered 
.  .  .  from  any  person  who  is  the  o?mer  of  such  pre- 
mises when  the  works  are  completed  for  which  such 
expenses  have  been  incurred,  and  nntil  recovery  of  snch 
expenses  and  interest  the  same  shall  be  a  charge  on  the 
premises  in  respect  of  which  they  were  incurred.     .     .     . 

W,  H,  Cozens- Hardy  for  the  purchasers. — By 
sect.  257  of  the  Public  Health  Act  1875,  where  any 
local  authority  have  incurred  expenses,  those 
expenses  shall  be  a  charge  on  the  property.    The 
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expenses  become  a  charge  the  moment  the  local 
aathority  have  incurred  such  expenses  : 

Tottejiham  Local  Board  of  Health  v.  Bo^vell,  35 
L.  T.  Rep.  887  ;  15  Ch.  Div.  378,  392  ; 

West  Ham  Corporation  v.  Grant,  60  L.  T.  Rep.  17 ; 
40  Ch.  Div.  335. 

The  local  authority  had  clearly  become  liable  to 
pay  expenses  before  the  29th  Sept.  1903.  Directly 
the  contract  was  entered  into  they  had  undertaken 
a  liability  to  the  contractor.  The  date  when  the 
charge  came  into  existence  is  an  entirely  different 
date  to  that  when  they  may  be  recovered  from  the 
owner  or  occupier.  The  charge  arose  at  the  date 
of  the  contract,  or  immediately  any  money  was 
paid  under  that  conti'act.  The  purchaser  is 
entitled  to  have  the  costs  of  these  works  paid  by 
the  vendors.     He  also  referred  to 

Re  Bettesworth  and  Richer,  58  L.  T.  Rep.  796 ;  37 

Ch.  Div.  535  ; 
Stock  V.  Meakin,  82  L.  T.  Rep.  248 ;  (1900;   1  Cb. 

638; 
Surtee^  v.  Woodhouse,  88  L.  T.  Rep.  407  ;  (1903) 

1  E.  B.  396. 

Norton,  K.O.  and  Ashion  Cross  for  the  vendors. 
— The  case  of  Stock  v.  Meahin  {ubisup.)  is  actually 
in  point.  The  expenses  incurred  only  become  a 
chaj'ge  on  the  completion  of  the  works.  This  also 
appears  from  the  reasoning  of  North.  J.  in  Be 
Bettesworth  and  Bicker  {uhiswpX  The  works  not 
having  been  completed  on  the  29th  Sept..  the 
charge  had  not  attached,  and  is  therefore  payable 
by  the  purchasers.    They  also  referred  to 

Re  Waterhouse's  Contract,  44  Sol.  J.  645 ; 
Newca»tl0'upon-Tyne  Corporation  v.  Houseman,  63 
J.  P.  85. 

W,  H.  Cozens- Hardy  in  reply. — The  section  has 
to  be  construed,  and  none  of  the  recent  cases  are 
in  point.  The  inference  to  be  drawn  from  the 
cases  of  Tottenham  Local  Board  of  Health  v. 
Bowell  {uhi  sup.)  and  West  Ham  Corporation  y. 
Grant  (uhi  sup.)  is  that  the  charge  comes  into 
being  as  soon  as  the  expenses  are  incurred,  though 
the  remedy  for  recovering  the  amount  from  tne 
owner  cannot  be  enforced  till  the  completion  of 
the  works.  The  case  of  Surtees  v.  Wooahouse  (uhi 
sup.)  turned  upon  the  meaning  of  "  outgoings  **  in 
a  lease. 

Byrne,  J. — In  this  case  a  vendor  and  purchaser 
summons  has  been  taken  out  for  the  deter- 
mination of  the  question  whether  or  not  the  ex- 
penses referred  to  in  sect.  257  of  the  Public  Health 
Act  1875  were  a  charge  upon  the  premises  prior 
to  the  completion  of  the  works  in  respect  of 
which  notice  under  sect.  150  had  been  given.  I 
think    Mr.    Cozens-Hardy   has  shown  that  the 

Srecise  point  has  not,  in  tne  reports,  been  directly 
isposed  of — that  is  to  say,  no  authority  has  in 
terms  held  that  the  period  may  not  be  an  earlier 
date  than  the  completion  of  the  works.  [His 
Lordship  stated  the  facts,  and  continued  :]  The 
crucial  date  is  the  date  fixed  for  completion  of 
this  purchase,  the  29th  Sept. ;  and  the  question  is 
whether  these  expenses  were  incurred  within  the 
meaning  of  the  section  before  that  date.  In  other 
words,  what  is  the  meaning  of  this  sect.  257  P 
The  works  were  not  then  completed,  although  1 
am  told  that  payments  had  been  made  on  account 
under  the  contract.  Now,  in  Tottenham  Local 
Board  of  Health  y.  Bowell  {uhi  sup,),  Brett,  L.J. 
refers  to  the  clause  in  these  terms  :  "  The  con- 
dition upon  which  the  charge  is  made  to  arise  is 


nothing  but  this,  *  Where  the  local  board  have 
incurred  expenses  for  the  repayment  whereof  the 
owner  is  made  liable.'  Directly,  therefore,  the 
local  board  have  incurred  such  expenses,  the  sec- 
tion must  be  read  as  if  immediately  after  that 
there  came  these  words,  '  such  expenses  shall  be  a 
charge  on  these  premises ' ;  therefore  directly  from 
the  moment  the  expenses  which  are  named  in  that 
section  have  been  incurred,  such  expenses  are  a 
charge  on  the  premises — ^tbat  is,  the  charge  is 
imposed  then  and  there  by  the  statute."  Then, 
passing  over  a  few  words,  he  continues :  "  There- 
fore it  seems  to  me  that,  upon  the  reading  of 
that  section,  this  is  a  charge  the  moment  the 
expenses  are  incurred,  and  it  is  a  charge  which 
exists  although  other  remedies  exist  at  the  same 
moment  that  that  commences,  or  other  remediei 
may  by  different  processes  be  made  to  arise  either 
as  against  the  owner,  who  is,  in  the  first  place* 
the  person  liable,  or  as  against  other  persons." 
That  leaves  the  question  still  open  whether  the 
date  of  completion  is  the  actual  time  when  the 
charge  first  arises^  or  whether  the  expenses  may 
be  said  to  have  been  incurred  within  the  meaning 
of  the  section  before  completion.  In  the  case  m 
West  Sam  Corporation  v.  Grant  (ubi  sup.),  Kaj.  J. 
had  to  deal  with  another  Act,  and  the  questaon  in 
the  case  was  not  the  same  as  the  one  which  ariset 
here,  but  in  dealing  with  sect.  257  he  says :  "  I  need 
not  pause  to  say  what  *  expenses  incurred '  may 
possibly  mean,  or  whether  the  term  implies 
actual  payment  of  the  expenses  or  not,  be- 
cause, at  the  least,  it  means  money  which  the 
authority  may  have  paid  or  become  liable  to  pay. 
I  do  not  mean  to  give  that  as  a  definition,  but  it 
must  mean  that  at  the  least."  It  is  obvious  the 
learned  judge  there  determined  no  question 
whether  the  period  when  the  expenses  were  con- 
sidered to  be  incurred  was  the  date  of  completion 
or  some  earlier  date.  Then  there  is  the  decision  in 
the  case  before  North,  3,,  Be  Bettesworth  and 
Bicker  {uhi  9up.),  He  says,  after  referring  to  the 
case  of  Beg.  v.  Swindon  New  Town  Local  Board 
(42  L.  T.  Rep.  614 ;  4  Q.  B.  Div.  305),  and  what 
Gockbum,  C.J.  said  there :  **  Therefore  it  comes 
to  this,  that  the  expenses  are  charged  from  the 
time  of  the  completion  of  the  work.  That  seems 
to  me  the  construction  of  the  section.  And  in  tii%t 
view  I  am  fortified  by  the  opinion  of  the  judges 
who  decided  the  case  of  Tottenham  Local  Board 
of  Health  v.  Bowell  {uhi  sup.),  when  they  had  thst 
case  before  them  on  the  construction  of  a  section 
in  an  earlier  Act,  which  does  not  appear  in  this 
respect  distinguishable  from  the  Public  Health 
Act  1895.  It  is  quite  true  that  the  owner  cannot 
be  compelled  to  pay  till  the  tota  costs  have  been 
made  out  and  apportioned  between  the  owners, 
and  notice  has  been  served,  and  he  has  had  three 
months  to  dispute  the  apportionment,  and  at  the 
end  of  three  months  has  had  written  demand 
served  upon  him.  The  Act  savs  payment  may  be 
recovered  from  the  person  who  is  owner  at  the 
time  when  the  works  were  completed,  and  he  is 
the  person  Charged  under  the  Act."  Now,  I  come 
to  the  later  cases  in  which  the  matter  has  been 
dealt  with,  but,  again,  the  question  not  arising  as 
it  does  here.  In  Scott  v.  meahin  {uhi  sup.),  a  case 
between  a  vendor  and  purchaser,  it  was  held  tiiat 
the  amount  of  the  apportioned  expenses  of  private 
street  works  becomes,  under  the  Private  Street 
Works  Act  1892,  a  charge  on  the  premises  in 
respect  of  which  they  are  apportioned,  as  from  the 
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date  of  the  oompletion  of  the  works,  and  not 
merely   as  from  the  date  of  the  final  appor- 
tionment ;  and   the   headnote   goes    on :     "  If, 
therefore,    the     premises     are     sold     by     the 
owner  free  from  incambranoes  after  the  comple- 
tion of  the  works,  but  before  the  date  of  the  final 
apportionment,  tbe  vendor  must  indemnify  the 
purchaser  against  the  sum  finally  apportioned  in 
respect  of  the  premises."    It  is  true  that  it  was 
not  necessary   to  decide,  as  against  an  earlier 
date,  that  the  date  for  the  completion  of  the  work 
was  the  date  from  which  the  charge  took  effect, 
bat  the  court  expressed  the  opinion  that  that 
was  the  date.    The  learned  judge  in  delivering 
judgment  said  :  "  The  charge  under  the  Public 
Health  Act  1875,  however,  is  a  charge  which  can 
only  arise  on  the  failure  of  the  owner  of  the  land 
to  comply  with  the  notice  of  the  urban  authority 
and  the  execution  by  the  urban  authority  of  the 
works  by  reason  of  that  default  of  the  landowner, 
and  is,  moreover,  a  charge  taking  effect  from  the 
date  of  the  completion  of  the  works  " ;  and  then 
he  says:   "It  was  held  in  Be  Bettesworth  and 
Bicher  {ubi  sttp,)    that    the    expenses  became  a 
charge    upon    the   completion    of    the    works.*' 
Speaking    of  the  last- mentioned  case,  he  says: 
"  This  decision  turned  entirely  on  the  words  of 
sects.  150  and  257,  which  plainly  gave  a  charge  so 
aoon  as    the    works    had    been  completed   and 
the  expenses  incurred  by  the  local  authority  on 
the     failure    of    the     owner     of    the    land    to 
execute  the  works  in  compliance  with  a  notice 
served    in    pursuance   of    the    powers  given  by 
sect.  150."    From  Swrtees  v.  Woodhouse  (ubi  «Mp.) 
I  take  one  judgment  in  the  Court  of  Appeal.    I 
agree  here,  again,  that  the  question  was  not  the 
question  that  I  have  now  to  determine.   Speaking 
of  Stock  V.  Meakin  (uhi  9up.)f  Stirling,  L  J.  says : 
"  The  nature  of  the  outgoing  in  question  was  con- 
sidered by  the  Court  of  Appeal  in  the  case  of 
Stock  V.  Meakin  {uhi  sup.),  emd  it  was  held  that 
the  amount  of  the  expenses  incurred  under  the 
Private  Street  Works  Act  1892  becomes  a  charge 
on  the  premises  on  which  they  are  apportioned 
as  from  the  date  of  the  completion  of  the  works, 
and  not  from  the  date  of  the  final  apportionment. 
It  was  not  expressly  decided  in  that  case  whether 
or  not  the  amount  is  *  charged  on  the  owner  in 
respect  of  the  premises  '  as  from  the  same  date." 
In  the  result,  it  appears  to  me  that  the  authorities 
have  laid  down  that  the  construction  I  ought  to 
put  upon  sect.  257  is,  that  the  expenses  incurred 
by  the  local  authority,  within  the  meaning  of  this 
section,  become  a  charge  upon  the  premises  so 
soon  as  the  works  have  been  completed  for  which 
such  expenses  were  incurred  ;  or,  in  other  words, 
that  the  charge  here  referred  to  first  arises  on 
completion  of    the  works.     I  therefore  make  a 
declaration  that  the  vendors  are  not  liable  to  pay 
for  these  works. 

Solicitors  :  T,  Blanco  White ;  Taylor^  WiUcocks, 
and  Lemon, 
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Feb,  4  and  5, 1904. 

(^Before   Lord  Alyebstonb.   C.J.,  Wills   and 

Kennedy,  JJ.) 

Central  London  Railway  Company  v. 
Hammebsaiith  Bobouoh  Council,  (a) 

Mefropolis^Snwke  nuisance — Notice  to  abaie^ 
Notice  to  prevent  recurrence  —  Prohibition 
order  —  Specifying  works  —  Eoidence-^Public 
Health  (London)  Act  1891  (54  &  55  Vict.  c.  76), 
88.  4,  5, 130,  sched,  3. 

Before  a  notice  is  served  under  sect.  4  (2)  of  the 
Public  Health  {London)  Act  1891  requiring  the 
person  served  to  do  what  is  necessary  for  pre- 
venting  a  recurrence  of  the  nuisance,  it  is  not 
necessary  that  a  notice  requiring  such  person  to 
abate  the  nuisance  under  sect,  4  (I)  shall  have 
been  served  previously  or  included  in  such 
notice.  Therefore,  a  notice  having  been  given 
under  sect.  4  (2),  a  court  of  summary  juriadictio'.i 
can  make  an  order  under  sect.  5  prohibiting  a 
recurrence  of  the  nuisance  and  specifying  works 
to  be  executed,  where  the  only  notice  served  has 
been  under  sect.  4  (2),  if  such  court  is  satisfied 
that  the  nuisance,  although  abated,  is  likely  to 
recur. 

On  the  hearing  of  informations  and  complaints 
under  sect.  5  (1)  (b),  the  respondents  proved  the 
nuisances  alleged,  but  offered  no  evidence  as  to 
how  the  black  smoke  which  caused  the  nuisances 
had  been  caused  or  as  to  what  works  were  neceS' 
sary  to  abate  or  prevent  such  nuisances. 

The  appellants'  witnesses  stated  that  the  black 
smoke  might  have  been  caused  by  two  furnace 
doors  being  open  at  the  same  time. 

The  magistrate  determined  that  the  respondents 
were  entitled  to  a  prohibition  order,  and  there- 
upon the  appellants  required  that  the  order 
should  specify  the  works  they  were  to  execute 
under  sect.  5  (5).  but  insisted  that,  the  case  being 
closed,  the  magistrate  was  precluded  from  hear- 
ing further  evidence  as  to  the  works  necessary. 
The  magistrate  therefore  added  to  his  prohibition 
order  a  direction  to  the  appellants  to  fit  up 
apparatus  to  prevent  the  furnace  doors  being 
opened  simultaneously. 

Held,  that  the  order  was  valid. 

Case  stated  on  six  informations  and  com- 
plaints preferred  by  the  respondents  against  the 
appellants. 

Qpon  the  hearing  of  the  informations  and  com- 
plaints, the  following  facts  were  either  proYed  in 
evidence  or  admitted. 

The  appellttuts  are  the  occupiers  of  an  electricity 
generating  station,  which  provides  power  for  the 
running  of  the  trains  of  the  appellants,  at  Wood- 
lane,  Shepherd's  Bush,  in  the  borough  of  Hammer- 
smith. 

The  respondents  are  the  council  and  sanitary 
authority  of  that  borough. 

By  the  Public  Health  (London)  Act  1891  (54  & 
55  Vict.  c.  76) : 

Seot.  4,  (1).  On  receipt  of  any  informatioii  respeotingp 
the  existenoe  of  a  noicianoe  liable  to  be  dealt  with  Bum- 
marily  under  this  Act  the  sanitary  authority  shall,  if 
satiefied  of  the  existenoe  of  a  nuisanoe,  serve  a  notice  on 
the  person  by  whose  act,  default,  or  sufferance  the 
nuisanoe  arises  or  oontindsa,  or,  if  such  person  cannot  be 

I  (a)  Reported  by  W.  db  B.  HsBBUtT,  Eaq.,  Bairlaternkt-Law. 
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fonsd,  on  the  oocnpier  or  ovrner  of  the  premiaes  on  which 
the  nolaance  arises  reqairing  him  to  abate  tiie  same 
within  the  time  specified  in  the  notice,  and  to  execute 
snoh  works  and  do  such  things  as  may  be  necessary  for 
that  pnrpose,  and,  if  the  sanitary  authority  think  it  de- 
sirable (bnt  not  otherwise),  specifying  any  works  to  be 
executed.  (2)  The  sanitary  authority  may  also  by  the 
»ame  or  another  notice  served  on  such  occupier,  owner, 
or  p<>r»on  require  him  to  do  what  is  necessary  for  pre- 
yentiog  the  recurrence  of  the  nuisance,  aod,  if  they  think 
it  desirable  specify  any  works  to  be  executed  for  that 
purpose  and  may  serve  that  notice,  notwithstanding  that 
the  nuisance  may  for  a  time  have  been  ibbated,  if  the 
sanitary  authority  consider  that  it  is  likely  to  recur  on 
the  same  premises. 

Sect.  5  (1).  If  .  .  .  (h)  The  nuisance,  although 
abated  since  the  service  of  the  notice,  is  in  the  opinion 
of  the  sanitary  authority  likely  to  recur  on  the  same 
premises,  the  sanitary  authority  shall  make  a  complaint 
and  the  petty  Msaioiial  court  hearing  the  complaint  may 
make  on  such  person  a  summary  order  (in  this  Act 
referred  to  as  a  nuisance  order).  (2)  A  nuisance  order 
may  be  an  abatement  order,  a  prohibition  order,  or  a 
dosing  order,  or  a  combination  of  such  orders.  .  .  . 
(5)  An  abatement  order  or  a  prohibition  order  shall,  if 
the  person  on  whom  the  order  is  made  so  requires  or 
the  court  considers  it  desirable,  specify  the  works  to  be 
executed  by  such  person  for  the  purpose  of  abating  or 
preventing  the  recurrence  of  the  nuisance. 

By  sect.  130  the  forms  in  the  3rd  schedule  to 
this  Act  or  forms  to  the  like  effect  varied  as  cir- 
cumstances may  require  may,  unless  other  forms 
are  prescribed  under  the  Summary  Jurisdiction 
Act  1879,  be  used  and  shall  be  sufficient  for  all 
purposes.  In  the  3rd  schedule  are  form  A,  notice 
rf>quiring  abatement  of  nuisance ;  form  B,  sum- 
mons ;  Form  C,  nuisance  order. 

On  the  5th  Feb.  1903  S.  H,  Brown,  the  sanitary 
inspector  of  the  respondents,  in  pursuance  of  in- 
structions from  the  respondents,  served  upon  the 
appellants  at  their  office,  No.  125,  Hifs^h  Holbom, 
W.C  ,  notice  in  a  printed  form  such  as  is  prescribed 
in  the  3rd  schedule — ^namely,  form  A — but  filled  up 
and  varied  in  manusoript  with  partial  alterations 
as  follows : 

Public  Health  (London)  Act  1891  (54  &  55  Vict.  c.  76). 
— Boroueh  of  Hammersmith  (Public  He*ltb  Depart- 
ment), Town  Hall,  Broadway,  Hammersmith,  W. — To 
the  Central  London  Railway  Company  Limited,  of 
125,  High  Holbom,  London,  W.C,  by  Mr.  Bichard 
Oliver  Graham,  their  secretary.  —  Take  notice  that 
under  the  provisions  of  the  Public  Health  (London) 
Act  1891  the  council  for  the  metropolitan  borongh  of 
Hammersmith,  the  sanitary  authority  for  the  said 
boroDgb,  being  satisfied  that  at  the  generating  station. 
Wood-lane,  Shepherd's  Bush,  in  the  said  borongh,  of 
which  you  aria  the  occupiers,  there  existed  recently,  to 
wit,  on  or  about  the  22ad  day  of  January  1903,  the 
following  nuisance — namely,  a  chimney  (not  being  the 
chimney  of  a  private  dwelling-house),  known  as  No.  1 
shaft,  sending  forth  black  smoke  in  such  quantities  as 
to  be  a  nuisance — and  thnt,  although  the  said  nuisance 
has  since  the  last-mentioned  day  been  abated,  the  same 
IS  likely  to  recur  at  the  said  premises,  do  hereby 
require  you  to  do  such  things  as  may  be  necessary  for 
preventing  the  recurrence  of  the  said  nuisance.  If  you 
njake  default  in  complying  with  the  requisitions  of  this 
notice  a  summons  will  be  issued  requiring  your  attend- 
aace  before  a  petty  sessional  court  to  answer  a  com- 
plaint which  shall  be  made  for  the  purpose  of  preventing 
the  Tf  curreuce  of  the  nuisance,  and  for  recovering  the 
CiStn  and  pfualtieH  that  may  be  incurred  thereby. — 
Dated  thiu  5th  Feb.  1903.  —  S.  HuoaiNS  Bbown, 
Solitary  Inspector. 


On  the  8th  AprU  1903  S.  H.  Brown  laid  nz 
several  informations  at  the  West  London  Police- 
court,  and  obtained  six  summonses  against  the 
appellants  in  the  following  form  : 

West  London  Police-court.  —  In  the  MetropoUtss 
Police  District. — ^To  the  Central  London  Railway  Com- 
pany, of  No.  125,  High  Holbom,  London,  W.C. — 
Information  has  been  laid  this  day  by  Samuel  Huggins 
Brown,  eanitary  inspector  on  behaJf  of  the  metropolitsn 
borongh  of  Hammersmith,  for  that  on  the  day  of 

1903,  at  the  generating  station,  Wood -lane, 
Shepherd's  Bush,  in  the  borough  of  Hammersmith,  within 
the  district  aforesaid,  of  which  you  are  the  oompiar, 
there  existed  recently  the  following  nuisance — namely,  a 
chimney  (not  being  of  a  private  dwelling-house),  known 
as  No.  1  shaft,  sending  forth  black  smoke  in  such 
quantities  as  to  be  a  nuisance — and,  although  the  said 
nuisance  has  since  the  last- mentioned  day  been  abated 
or  discontinued,  that  the  same  or  a  like  nuisance  is 
likely  to  recur  at  the  said  premises.  Ton  are  therefore 
hereby  summoned  to  appear  before  the  oourt  of  summary 
jurisdiction  sitting  at  the  West  London  Polioe-oourt, 
on  Wednesday,  22nd  April  1903,  at  the  hour  of  two  in 
the  afternoon,  to  answer  to  the  said  information. — 
Given  under  my  hand  and  seal  this  8th  April  1903. — 
(Signed)  B.  O.  B.  Lans,  one  of  the  magistrates  of  the 
police- courts  of  the  metropolis. 

The  dates  on  which  the  nuisances  were  alleged 
to  have  existed  in  the  summonses  were  the  27th 
Jan.,  the  20ch  Feb.,  the  24th  Feb.,  the  4th  March, 
the  11th  March,  and  the  25th  March  1903. 

The  informations  were  by  consent  heard 
together  at  the  West  London  Police-court  on  the 
22nd  AprU  1903. 

For  the  appellants  it  was  argued  that  the  notice 
of  the  5th  Fel).  was  defective  and  invalid  as  not 
being  in  compliance  with  the  provisions  of  the 
Public  Health  (London)  Act  1891  (54  &  55  Tict 
c.  76)  in  that  under  sect.  4  (1)  and  sect.  5 
(1)  (6)  the  respondents  should  have  served 
upon  the  appellants  a  notice  requring  them  to 
aoate  the  nuisance  within  a  time  specified  therein, 
and  that  the  notice  of  the  5th  Feh.  did  not 
require  the  appellants  to  abate  the  nuisance 
within  a  specified  time  or  at  all,  and  that  under 
sect.  4  (2)  the  notice  of  the  5th  Feb.  should  have 
been  either  incorporated  with  or  supplemental  to 
a  notice  to  abate  the  nuisance,  and  that  under 
sect.  5  (1)  (6)  no  complaint  or  summary  order 
could  be  made  against  the  appellants  unless  and 
until  the  nuisance  had  been  abated  by  them  after 
and  in  consequence  of  a  notice  to  abate  the 
nuisance. 

For  the  respondente  it  was  argued  that  the 
notice  of  the  5th  Feb.  followed  the  second  part 
of  form  A  in  the  3rd  schedule  to  the  Public 
Health  (London)  Act  1891 ;  that  such  second 
part  of  form  A  was  intended  te  apply  to  inter- 
mittent nuisances,  such  as  the  issuing  of  black 
smoke;  that  the  notice  of  the  5th  Feb.  was  a 
notice  to  abate  under  sect.  4  (1)  and  sect  5  (1) 
(6),  and  that  the  word  "  abated  "  in  sect  5  (1)  (6) 
had  reference  to  a  discontinuance  of  the  nuisance 
however  caused,  and  whether  a  notice  to  abate 
the  same  had  been  served  or  not. 

It  was  farther  contended  by  the  respondents 
that  the  first  part  of  form  A  was  quite  inapplicable 
to  the  present  case  as  it  contemplated  an  existing 
nuisance  requiring  to  be  abated  at  the  time  of 
serving  notice  in  the  form  of  the  first  part  of 
form  A,  and,  further,  that  by  reason  of  sect.  130  of 
the  Act  the  second  part  of  form  A  was  properly 
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nsed  as  a  notice  under  sect.  4  (1)  and  sect.  5 
(1)  (&)  in  reference  to  snch  matters  as  inter- 
mittent black  smoke  nuisances  under  sect.  24  of 
the  statute. 

The  only  witnesses  called  on  behalf  of  the  re- 
spondents were  S.  H.  Brown,  the  sanitary 
inspector,  who  stated  that  he  had  observed  black 
smoke  in  such  qnantities  as  to  be  a  nuisance 
issuing  from  No.  1  shaft  on  the  dates  in  question, 
and  Edward  Harrison,  a  coal  officer  of  the  London 
Gountj  Gonncil,  who  said  he  had  watched  with 
S.  H.  Brown  for  black  smoke  on  the  22nd  Jan. 
1903,  and  no  evidence  was  given  or  tendered  on 
behalf  of  the  respondents  as  to  how  the  black 
smoke  had  been  caused,  nor  specifying  any  works 
to  be  executed  by  the  appellants  for  the  purpose 
of  abating  or  preventing  the  issue  of  black 
smoke. 

Evidence  was  called  on  behalf  of  the  appel- 
lants, hj  their  engineers,  that  for  the  purpose  of 
generating  electricity  to  work  their  railway  many 
undreds  of  tons  of  coal  per  week  were  burnt,  and 
that,  in  consequeoce  of  the  complaints  of  the 
respondents  with  regard  to  smoke,  they  had  at 
great  expense  equipped  and  fitted  the  generating 
station  with  furnaces  fired  by  hand  and  had 
reolaced  automatic  mechanical  stokers  by  hand 
firing  and  had  converted  their  boilers  in  that 
behalf,  and  that  the  appellants  burned  nothing 
but  the  best  quality  of  Welsh  smokeless  coal. 
There  was  no  suggestion  that  the  appellants' 
installation  machinery  and  equipment  were  not 
in  all  respects  the  best  possible.  The  appellants' 
witnesses,  who  denied  the  sending  forth  of  black 
smoke  in  such  quantity  as  to  be  a  nuisance, 
admitted  that  nothing  had  been  done  by  them  in 
reference  to  the  machinery  or  appliances  con- 
nected with  or  used  for  the  generation  of  elec- 
tricity to  remedy  the  nuisance  or  prevent  its 
recurrence  since  the  service  of  the  notice  of  the 
5th  Feb.  1903,  and  the  emission  of  black  smoke 
might  have  been  caused  by  two  furnace  doors 
being  open  at  a  time. 

After  hearing  the  arguments,  and  the  witnesses 
called  on  behalf  of  the  respondents  and  the 
appellants,  the  magistrate  overruled  the  objec- 
tions of  the  appellants  to  the  notice  of  the  5th 
Feb.  He  found  that  on  the  sevei*al  dates  in  the 
summonses  the  chimney  sent  forth  black  smoke  in 
such  quantities  as  to  be  a  nuisance,  and  he  held 
and  determined  that  the  respondents  were  entitled 
to  a  prohibition  order  under  sect.  5  (1)  and  (2)  of 
the  Public  Health  (London)  Act  1891.  There- 
upon counsel  for  the  appellants  required  under 
sect.  5  (5)  of  the  Act  that  the  prohioition  order 
should  specify  the  works  to  be  executed  by  the 
appellants.  No  suggestion  was  made  by  either 
party  ae  to  the  works  necessary,  and  the  counsel 
for  the  appellants  insisted  that,  the  case  being 
closed,  the  magistrate  was  precluded  in  law  from 
hearing  further  evidence  as  to  the  works  neces- 
sary, but  the  magistrate  adjourned  the  case  to 
conf'ider  them,  and  on  the  30th  April  1903  made 
the  following  order : 

To  the  Central  London  Bailway  Company,  whose 
registered  offices  are  at  125,  HighHolbom,  in  the  adminis- 
trative ooanty  of  London,  the  owners  and  ooonpiers  of 
certain  premises,  to  wit,  the  electrioal  generating  station 
situate  at  Wood-lane,  in  the  metropolitan  borongb  of 
Hammersmith,  in  the  said  ooanty  of  London  and  within 
the  metropolitan  police  district. — Metropolitan  Police 
District  and  Administrative  County  of  London,  to  wit. — 


Whereas  the  Central  London  Bailway  Company,  being 
the  oirners  and  oocnpiers  of  the  said  electrical  generat- 
ing station  within  the  meaning  of  the  Pablio  Health 
(London)  Act  1891,  have  this  day  appeared  before  me, 
John  Bose,  Esq.,  one  of  the  magistrates  of  the  polioe- 
conrts  of  the  metropolis,  sitting  at  the  West  London 
Polioe-oonrt  within  the  metropolian  police  district,  to 
answer  the  matter  of  a  comploiut  made  by  Samuel 
Hnggins  Brown,  sanitary  inupeotor  for  and  on  behalf  of 
the  counoil  of  the  metropolitan  botongh  of  Hammer- 
smith aforesaid,  that  on  the  25th  March  1903  at  the 
said  generating  station  there  existed  the  following 
nuisance — namely,  a  chimney  (not  being  the  chimney  of 
a  private  dwelling-house),  known  as  No.  1  shaft,  sending 
forth  block  smoke  in  such  quantities  as  to  be  a  nuisance 
— and  that,  although  such  nuisance  hod  since  the  last- 
mentioned  day  been  abated  or  discontinued,  the  same  or 
the  like  nuisance  was  likely  to  recur  at  the  same  pre- 
mises, now  on  proof  here  had  b^foie  me  that  recently 
before  the  lime  of  makiug  the  SAid  complaint,  to  wit, 
on  the  said  25th  March  1903,  the  nuisance  so  complained 
of  did  exist  on  the  said  premises,  but  that  the  same  has 
since  been  abated,  and  that  the  same  was  caused  by  the 
act,  default,  or  sufFeronce  of  the  said  Ontral  London 
Bail  way  Company,  yet,  notwithstanding  such  abatement, 
I,  being  satisfied  that  it  is  likely  that  the  same  or  a  like 
nuisance  will  recur  at  the  said  premises,  do  therefore 
prohibit  the  said  Central  London  Railway  Company  from 
allowing  a  recorrence  of  the  said  or  a  like  nuisance,  and 
for  that  purpose  I  direct  the  said  Central  London 
K-iilway  Company  to  fit  up  at  the  doors  of  the  furnaces 
communicating  with  the  said  chimney  apparatus  to 
prevent  the  doors  being  opened  or  kept  open  simultane- 
ously, for  example,  a  horizontal  bar  on  a  centre  pivot 
between  the  doors  and  movable  vertically  in  front  of 
them  so  that  the  door  of  one  furnace  must  be  barred 
and  the  door  of  another  released  by  the  act  of  depressing 
either  end  of  the  bar,  or  other  apparatus  having  a  like 
effect,  and  to  adopt  all  other  means  which  shall  be  neces- 
sary to  prevent  the  emission  of  black  smoke  from  the 
said  shaft  in  such  quantities  as  to  be  a  nuisance,  and  I 
do  farther  order  the  said  Central  London  Bailway  Com- 
pany to  pay  to  the  said  council  the  sum  of  101  lOs.  for 
codts  iu  tHis  behalf. — Given  under  my  hand  and  seal  at 
the  police-court  aforesaid  this  30th  April  1903.  —  (Signed) 
John  Bose,  one  of  the  magistrates  of  tbe  police-courts 
of  the  metropolis  at  the  West  London  Polioe-oourt. 

The  questions  submitted  for  the  opinion  of  the 
court  are:  (1)  whether  the  notice  dated  the  5th 
Feb.  1903  was  and  is  defective  and  invalid  for 
the  reasons  above  stated  or  any  of  them;  and 
(2)  whether,  even  if  the  notice  was  valid  in  law^ 
the  order  made  by  the  magistrate  was  and  is 
bad  because  he  specified  therein  the  works  to  be 
executed  by  the  appellants  withont  having  heard 
evidence  with  respect  to  snch  works. 

Boshill,  K.G.  and  Theobald  Mathew  for  the 
appellants. 

Macmoran,  K.O.,  Bodhin,  and  Bruce  Williamson 
for  the  respondents. 

Lord  Alvbbstonb,0.  J. — I  think  it  is  better  that 
I  should  confine  myself  to  dealing  with  the  points 
that  have  been  raised  and  nothing  more.  In  this 
case,  the  appellants  being  summoned,  they  first 
took  the  technical  point  that,  because  the  black 
smoke  had  been  abated  before  the  first  summons 
for  abatement  or  for  a  prohibition  order,  therefore 
there  Lad  been  no  abatement  in  pursuance  of 
duress,  or  threat,  or  notice  in  the  natural  course 
of  events,  and  tlsat  therefore  the  magistrate  had 
no  jurisdiction.  Mr.  Boskill  put  his  point 
most  plainly,  and,  with  every  desire  to  appreciate 
the  point,  1  venture  to  say  that  my  mind  is  so 
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constituted  that  I  am  absolately  unable  to  appre- 
ciate it.  There  were  five  other  summonses — that 
is  to  say,  there  was  proof  of  black  smoke 
coming  out  on  five  days,  two  of  them  in  the 
month  of  February  and  three  in  the  following 
month  of  March.  Therefore,  even  assuming, 
although  I  do  not  wish  at  all  to  be  thought  to  say 
80»  that  there  bad  been  anything  in  the  argument 
with  regard  to  the  first  occasion  on  the  27th  Jan., 
that  could  have  no  application  with  regard  to 
the  others.  The  only  point  that  can  be  suggested 
is  that  because  the  notice  was  a  prohibition  notice 
instead  of  an  abatement  notice  that  made  a 
difference  to  the  magistrate's  jurisdiction.  I  hope 
it  is  not  necessary  to  give  effect  to  such  an  argu- 
ment unless  there  is  some  substantial  justice 
behind  it,  because,  as  I  Bay,  I  am  not  able  to 
appreciate  it,  and  I  think  such  a  technicality 
ought  not  to  be  given  effect  to  unless  there  is  a 
substantial  wrong  being  done.  Then  came  the 
second  point,  and  I  tigree  that  the  magistrate  has 
rather  complicated  the  matter  by  putting  in  those 
directions  which  I  have  called  the  directions  of  a 
mechanical  engineer — ^for  instance,  a  horizontal 
bar  on  a  centre  pivot  put  between  the  doors  ;  and 
the  order,  in  my  opinion,  would  have  been  better 
if  it  had  been  in  one  of  two  forms,  either  "  I  tell 
you  not  to  be  negligent  in  the  matter  of  stoking 
the  furnaces,  and  not  to  do  it  again,'*  or  "  I  direct 
vou  to  put  up  apparatus  which  will  prevent  your 
being  able  to  Htoke  two  furnaces  at  the  same 
time."  But,  when  we  look  at  what  happened,  I 
think  it  would  be  wrong  and  it  would  be  con- 
trary to  the  first  principles  of  justice  to  allow 
such  an  objection  to  prevail.  In  the  first  place 
the  appellants  denied  black  smoke  coming  out 
at  all,  and,  when  their  witnesses  ^ere  in  the 
box,  what  they  said  was  that  the  emission  of 
black  smoke  mi^ht  have  been  caused  by  two 
furnace  doors  being  open  at  a  time.  We  have 
had  this  kind  of  case  in  the  courts  before,  and  we 
know  perfectly  well  that  one  reason  why  the  Legis- 
lature has  been  so  stringent  about  black  smoke  is 
this :  It  has  been  established  over  and  over  again 
that  it  is  careless  stoking  that  brings  about 
black  smoke.  Therefore  one  is  not  surprised  to 
find  that,  this  incident  having  occurred  in  this 
case,  the  appellants'  witnesses  silid  that  it  must 
have  been  owing  to  two  doors  being  open  at  one 
time.  But  it  had  occurred  on  a  series  of  days, 
and  on  no  less  than  six  days,  spread  over  a  period 
of  three  months.  The  local  authority,  the 
Borough  Council  of  Hammersmith,  being  satis- 
fied with  their  case  proving  black  smoke,  they 
were  not  then  and  there  prepared  with  evidence 
how  it  would  best  be  r«meaied ;  and  the  prohibi- 
tion order  being  about  to  be  made,  counsel  for 
the  railway  company  was  within  his  right  in 
saying  :  "  Will  you  be  good  enough  to  tell  us  the 
works  which  we  are  to  do,"  The  magistrate, 
being  in  a  difficulty,  appears  to  have  asked  the 
appellants  whether  they  had  any  evidence  there, 
but  no  suggestion  was  made,  and  then,  when  the 
question  arose  of  an  adjournment  for  evidence, 
the  railway  company's  ingenious  counsel  says: 
**  You  must  not  hear  evi&nce  at  all  now ;  the 
appellants  have  closed  their  case  " — which  they 
had  closed  long  before  the  request  had  come — 
"and  therefore  you  are  not  entitled  to  hear 
any  evidence."  All  I  can  say  is  this  (I  do  not 
wish  to  say  anything  which  goes  beyond  this 
case],  that  this  is  not  the  way  in  which  a  point 


should  be  raised,  if  objection  is  afterwards  goii^ 
to  be  taken  to  the  magistrate  having  said  in  his 
order  something  which  he  ought  not  to  have  said. 
I  think  the  law  has  not  made  the  change  which 
Mr.  Boskill  suggests.  I  think  that  the  case  of 
Millard  v.  Wastall  (77  L.  T.  Rep.  692 ;  18  Cox 
0.  C.  695 ;  (1898)  1  K.  B.  342)  was  rightly  decided 
under  the  Public  Health  Act  1875,  which  case 
applies  to  the  Public  Health  (London)  Act  1891 
and  says  that  in  a  smoke  nuisance  case  it  is  not 
necessary  to  specify  the  works,  but  merely  to  say : 
"Do  not  be  careless  again."  Now,  it  is  said 
because  the  statute  of  1891  has  said  an  abate- 
ment order  or  a  prohibition  order  shall,  if  the 
person  on  whom  the  order  is  made  so  requires, 
specify  the  work  required  to  be  done,  that  the  law 
is  altered  as  compared  with  sects.  94  and  96  of 
the  Public  Health  Act  1875,  which  requires  the 
notice  to  specify  the  work  to  be  done.  In  my 
opinion,  as  far  as  this  case  is  concerned,  the  law  is 
not  altered  substantially.  I  quite  agree  that  the 
compulsory  obligation  to  specify  is  taken  away, 
and  now  the  abatement  order  shall,  if  the  person 
on  whom  the  order  is  made  requires  or  the  court 
orders  it  to  be  done,  specify  the  works.  That, 
in  my  opinion,  does  not  make  an  abatement 
order  or  a  prohibition  order  bad  because  it  is  said 
no  works  are  required,  but  merely  says :  "  Do 
not  stoke  carelessly  again."  But  that  does  not 
quite  cover  the  whole  ground,  because  it  may  be 
said  this  order  is  bad  because  it  does  specifj 
works,  and  it  specifies  works  without  sumcient 
evidence.  I  think,  if  that  were  really  what  the 
order  means,  it  might  be  open  to  some  objection. 
I  think  the  fair  reading  of  tkis order  is :  "I  direct 
the  railway  company  to  fit  the  doors  of  the  fur- 
naces with  apparatus  to  prevent  the  doors  beixig 
open  or  kept  open  simultaneously."  The  point 
of  that  was  this  :  The  respondents,  the  railway 
company,  had  themselves  said  that  the  only  cause 
they  could  suggest  was  that  two  doors  were  open 
at  the  same  time,  and  that  stoking  was  going  on 
at  two  furnaces  at  the  same  time.  It  is  true  the 
other  part  goes  on  "  for  example,"  but  I  do  not 
think  that  means  that  that  is  the  only  way  in 
which  it  can  be  done ;  and,  looking  at  the  words 
of  the  statute  specifying  the  works  to  be  executed 
and  bearing  in  mind  that  magistrates  aie  not 
experts,  I  see  no  reason  for  holding  that  it  would 
not  be  properly  complied  with  by  saying :  **  You 
are  to  put  works  which  will  prevent  two  furnace 
doors  being  open  at  the  same  time,"  and,  as  the 
order  goes  on :  "  And  to  adopt  all  other  means 
to  prevent  the  emission  of  black  smoke."  I 
cannot  help  thinking  this  has  been  largely 
bi'ought  about  by  the  respondents,  the  railway 
company,  the  then  persons  summoned,  taking  an 
objection  which,  in  the  ordinary  conduct  of  litiga- 
tion, I  think  they  ought  not  to  have  taken.  If 
they  were  going  to  raise  the  point  that  the  magis- 
trate could  not  make  a  proper  order  at  their 
request  without  evidence,  they  ought  not,  in  the 
same  breath,  to  have  objected,  they  having  taken 
the  objection  that  he  was  not  entitled  to  hear 
evidence.  I  think  the  tactics  were  ingenious,  and 
I  think  they  were  obviously  for  the  purpose  of 
preventing  any  order  being  made.  I  thtsrefora 
think  this  appeal  fails,  both  on  the  technical 
point  and  on  the  merits. 

Wills,  J. — I  am  of  the  same  opinion.  I 
entirely  agree  that  the  first  point  taken  is  captious. 
With  regard  to  the  second  point,  I  think  myself 
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that  a  magistrate  in  a  case  of  this  kind,  if  he  had 
to  specify  works,  certainly  ought,  under  all 
ordinary  circumstances,  to  hear  evidence,  because 
it  is  absurd  to  suppose  that  he  is  an  expert  in 
matters  of  this  kind,  or  that  he  is  competent  to 
specify  works  without  knowing  something  about 
it  from  evidence.  But  in  this  case  he  is  not,  I 
think,  so  entirely  without  evidence  as  to  prevent 
hie  exercising  jurisdiction.  The  defendants,  who 
were  summoned,  were  asked  to  explain  how  this 
took  place,  and  they  said  that  it  was  owing  to 
two  furnace  doors  being  open  at  the  same  time, 
which  is  really  the  substance  of  this  order.  The 
words  "  for  example "  might  have  been  entirely 
omitted,  and  I  certainly  think  that  this  objec- 
tion ought  not  to  be  listened  to  in  the  mouth  of 
a  i>er8on  who  has  prevented  the  evidence  being 
given.  I  cannot  conceive,  to  my  mind,  anything 
moi^  unsatisfactory  or  more  captious  and  un- 
reasonable than  this,  when  the  question  first 
arises  as  to  whether  there  should  be  evidence 
about  works  or  not,  at  the  first  moment  when  it 
can  arise  and  when  it  is  proposed  that  the 
evidence  shall  be  gone  into,  instead  of  saying  it  is 
necessary  to  have  an  adjournment,  or  anything  of 
that  kind,  objecting  when  the  respondent's  case 
was  closed  that  it  is  too  late  to  hear  evidence,  and 
then  coming  to  try  and  upset  the  order  because 
that  evidence  had  not  been  given.  I  do  not  think 
such  tactics  ought  to  succeed.  I  should  like  to 
say,  with  regard  to  the  case  of  Millard  v.  WastaU 
(77  L.  T.  Eep.  692;  18  Oox  0.  0.  695 «  (1898) 
1 Q.  B.  342),  that  I  think  it  rightly  decided.  Under 
sect.  94  of  the  Public  Health  Act,  the  tribunal, 
the  magistrate,  the  court  of  summary  jurisdic- 
tion is  empowered  to  do  two  things;  one  is  to 
make  an  oixler  to  abate  a  nuisance,  and  another 
is  an  order  to  execute  works.  If  he  has  power  to 
do  two  things,  he  certainly  has  power  to  do  one.  If 
the  second  part  were  wholly  unnecessary  under 
the  circumstances,  I  think  he  would  be  quite 
justified  in  leaving  that  part  out  of  the  order 
which  he  otherwise  would  have  power  to  make  if 
necessary. 

Kknnbdy,  J. — I  entirely  agree  with  the  judg- 
ment of  my  Lord  and  my  brother  Wills,  and  I 
have  notUng  to  add.  ^^^^  d»mis,ed. 

Solicitors:  Bireham  and  Co,;  Watson,  Sons, 
and  Boom, 


Tuesday,  March  1, 1904. 

(Before  Lord  Altbbstonb,  O.J.,  Wills  and 

Kennedy,  JJ.) 

Thompson  (app.)  v.  Mason  (resp.).  (a) 

Gaming — Shop  —  Automatic  machine  —  Game  of 
chance  or  skiU  —  Gaming  House  Act  1854 
(17  &  18  Vict,  c.  38). 

T.,  being  the  occupier  of  a  tobacconist's  shop,  kept 
there  an  automatic  machine  by  which  a  person, 
having  put  a  penny  in  the  slot,  pulls  a  knob,  and 
on  relea^ng  such  knob  the  penny  flies  wp  into  one 
of  five  compartments.  If  the  penny  goes  into  either 
of  two  compartments  it  is  returned  to  the  person 
using  the  machine  ;  if  it  goes  into  either  of  the 
two  others  it  is  retained  in  the  machine  ;  but  if 
it  goes  into  the  fifth  he  receives  a  ticket  by  which 
he  can  have  a  3d.  cigar  or  its  value  at  his 
option, 

laj  B«parted  by  W.  db  B.  Hikbibt,  Esq.,  Barriater-«t-Lftw. 


It  was  established  by  evidence  that  dexterity  could 
be  acquired  to  some  extent  by  the  operator  by 
practice,  but  the  m^istrate  came  to  the  con- 
clusion that  it  was  not  proved  that  the  chances 
were  alike  favourable  to  the  appellant  and  the 
operator. 

Held,  that  T,  was  properly  convicted  of  permitting 
the  shop  to  be  used  for  the  purpose  of  unlawful 

faming,   contrary  to   the    Gaming  House  Act 
854. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant,  for  that  he, 
being  the  occupier  of  a  shop,  unlawfully,  know, 
ingly,  and  wilfully  permitted  it  to  be  opened, 
kept,  and  used  by  other  persons  for  the  purpose 
of  unlawful  gaming  being  carried  on  there,  con- 
trary to  the  Gaming  House  Act  1854  (17  &  18 
7ict.  c.  38). 

At  the  date  of  the  alleged  offence,  and  for 
some  time  prior  thereto,  the  appellant  carried 
on  the  business  of  a  tobacconist  in  the  shop 
in  question,  and  kept  therein  for  the  use  of 
persons  who  frequented  the  shop  an  automatic 
machine  worked  on  the  penny  in  the  slot  system, 
and  supplied  by  the  Northern  Automatic  Com- 
pany Limited. 

The  working  of  the  machine  was  thus 
described : 

Having  placed  a  penny  in  the  slot,  the  operator 
pulls  down  a  spring  by  means  of  a  knob  and  then 
suddenly  releases  the  Knob,  whereupon  the  spring 
flies  up,  and  the  penny  is  projected  into  one  c3 
five  compartments.  If  in  tne  course  of  its  flight 
the  penny  finds  its  way  into  either  of  two  com- 
partments it  is  returned  to  the  operator;  if  it 
goes  into  either  of  two  other  compartments  it 
is  retained  in  the  machine  and  is  lost  to  the 
operator.  If  the  penny  falls  into  the  fif (^  (the 
centre)  compartment,  the  operator  receives  a 
ticket  entitling  him  to  receive  from  the  appellant 
a  Sd,  cigar  or  its  value  at  his  option. 

It  was  contended  on  behalf  of  the  appellant  that 
the  user  of  the  machine  constituted  a  game  of 
skill  as  distinguished  from  a  game  of  chance,  or, 
at  all  events,  was  a  game  partly  of  skill,  inasmuch 
as  dexteriW  in  the  play  could  be  acquired  by 
practice,  in  support  oi  that  contention  it  was 
established  by  evidence  before  the  magistrate 
that  such  dexterity  cDuld  in  fact  be  acquired 
to  some  extent  by  continuous  practice  with  the 
machine  or  witn  machines  of  similar  con- 
struction. 

The  magistrate,  however,  on  this  contention 
was  of  opinion  that  the  judgment  in  Fielding  v. 
Turner  (89  L.  T.  Rep.  273 ;  (1903)  1  K.  B.  867) 
was  conclusive  against  the  contention,  seeing  that 
the  construction  of  the  machine  described  in  that 
case  and  its  operation  (so  far  as  the  mode  of  play 
was  concerned)  were  in  all  respects  similar  to  the 
construction  and  operation  o^the  machine  in  use 
on  the  appellant's  premises. 

It  was  further  contended  for  the  appellant  that 
even  if  the  game  played  were  one  of  chance  and 
not  of  skill,  yet  the  gaming  was  not  unlawful 
gaming,  inasmuch  as  it  was  not  proved  that  the 
chances  were  not  alike  favourable  to  the  operator 
and  to  the  appellant,  and  that  the  decision  in 
Fieldir^g  v.  Turner  (sup,)  was  adverse  to  the  appel- 
lant in  that  case,  because  the  chances  of  the  game 
played  were  obviously  not  alike  favourable  to 
him  and  to  the  operator,  there  being  four  com- 
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partments  (out  of  seven)  in  which  the  coin  was 
lost  to  the  operator. 

No  eTidence  was  offered  by  the  appellant  to 
prove  that  the  construction  and  physical  con- 
dition of  the  machine  in  his  shop  and  the  force 
and  adjustment  of  the  spring  wera  such  that  it 
was  an  absolutely  even  chance  that  the  penny 
would  fall  into  any  one  of  the  five  compartments, 
and  the  magistrate  was  of  opinion  that  (except  on 
such  an  assumption  of  fact)  it  could  not  be 
established  that  the  chances  were  alike  favour- 
able to  the  appellant  and  to  the  operator. 

If  that  assumption  were  made,  the  magistrate 
was  of  opinion,  as  a  matter  of  arithmetic  (though 
no  evidence  was  tendered  on  the  point),  that  the 
expectation  of  the  value  emerging  from  the 
machine  on  the  insertion  of  a  penny  into  the  slot 
would  on  the  average  be 


M.  +  (Od.  X  2)  +  (Id.  X  a)_ 


Id. 


That  is  to  say,  the  result  in  the  long  run,  after 
a  vast  series  of  experiments  by  the  same 
customer,  would  be  that  neither  party  would  win 
or  lose. 

There  was,  however,  no  proof  that  this  assump- 
tion was  in  fact  well  founded. 

It  was  urged  on  behalf  of  the  respondent  that, 
if  indeed  it  were  well  founded  (seeing  that  prac- 
tice with  the  same  machine  would  admittedly 
give  an  operator  a  greater  chance  of  success  than 
he  would  enjoy  on  the  first  occasion),  it  would 
follow  that  the  user  of  the  machine  by  different 
customerfi,  many  of  whom  frequently  operated 
and  6o  acquired  dexterity,  must  in  the  long  run 
result  in  loss  to  the  appellant,  and  it  was  con- 
tended that  if  this  were  so  the  machine  could  be 
retained  by  him  only  for  the  purpose  of  inducing 
custom  by  encouraging  a  spirit  of  gambling. 

It  was  further  contended  for  the  respondent 
that  playing  at  any  game  of  mere  chance  may 
amount  to  unlawful  gaming,  and  reference  was 
made  to  the  observation  of  Hawkins,  J.  in  Jenks 
V.  Turpin  (50  L.  T.  Rep.  808;  13  Q.  B.  Div., 
p.  513),  that  regard  must  be  had  to  the  illegality 
of  the  gaming,  not  merely  to  the  illegality  of  the 
game,  and  it  was  also  contended  that  the  observa- 
tions of  the  court  in  Fielding  v.  Turner  (sup,)  had 
reference  to  the  facte  of  that  particular  case,  and 
were  not  intended  to  lay  down  as  a  principle  of 
law  that  there  could  be  no  unlawful  gaming  where 
the  chances  of  the  game  as  played  were  alike 
favourable  to  all  the  players,  and  that  if  it  were 
otherwise  a  shopkeeper  might  habitually  play 
piteh  and  toss  with  his  customers. 

It  was  contended  on  behalf  of  the  appellant 
that  using  the  machine  in  the  manner  described 
did  not  amount  to  unlawful  gaming. 

The  magistrate  came  to  the  conclusion  that  it 
was  not  proved  that  the  chances  were  alike 
favourable  to  the  appellant  and  to  the  operator, 
and  that  in  any  event  the  user  of  the  machine  in 
the  circumstences  mentioned  constituted  the 
offence  alleged  in  the  information,  and  he 
accordingly  convicted  the  appellant. 

Danckwerts,  K.G.  and  Llewelyn  Barnes  for  the 
appellant. — The  conviction  here  was  wrong,  for 
this  is  not  a  game  of  mere  chance  within  Jenks  v. 
Turpin  (50  L.  T.  Rep.  808 ;  13  Q.  B.  Div.  505). 
The  present  case  is  very  different  to  Fielding  v. 
Turner  (89  L.  T.  Rep.  273 ;  (1903)  1  K.  B.  867), 
for  there  the  chances  were  four  to  three  against 


the  player,  but  here  they  are  three  to  two  in  lut 
favour. 

M,  Lush,  E.G.  and  E.  0.  Simpson  for  the 
respondent.  —  The  findings  of  the  magistrate 
show  that  this  was  a  game  of  pure  chance.  Mere 
dexterity  acquired  after  practice  cannot  make  a 

fame  of  chance  a  game  of  skilL     Fielding  t. 
^umer  really  disposes  of  this  case. 

Lord  Alvebstokb,  G.J. — If  the  magistrate 
here  had  not  found  the  facts  in  this  case,  but  had 
merely  held  that  the  facts  in  Fielding  v.  Turner 
were  binding  on  him,  I  think  we  shoold  have  had 
to  send  the  case  back  to  him;  but  he  has  not 
done  that.  In  this  case  the  elemente  of  chance 
were  of  the  same  kind  as  in  Fielding  v.  Turner; 
but  it  was  contended  that  there  was  more  evidence 
in  this  case  that  it  was  a  game  of  skill  and  not  of 
chance,  and  that  it  was  not  proved  that  the 
chances  were  not  alike  favourable  to  the  operator 
and  the  appellant.  I  think  here  that  the  magi»- 
trate  meant  to  find  that  this  was  a  game  of 
chance,  and  that  the  element  of  skill  involved  m 
it  was  of  the  same  kind  as  in  Fielding  v.  Turner. 
I  do  not  think  that  there  is  anything  in  this  case 
to  turn  the  game  of  chance  into  a  game  of  skill, 
and  it  cannot  be  said  that  if  a  person  goes  on 
long  enough  and  so  becomes  more  successful  after 
a  time  that  that  prevente  the  game  being  a  gams 
of  chance. 

Wills  and  Kennedy,  JJ.  concurred. 

Appeal  dismissed. 

Solicitors  :  Keith  and  Humphries,  for  Peckover 
and  Scriven,  Leeds ;  King,  Wigg,  and  Co.,  for  T. 
Thornton,  Leeds. 


Thursday,  March  3, 1904. 

(Before   Lord  Altebstone,  G.J.,    Wills  and 

Kennedy,  JJ.) 

Beabdsley  (app.)  v.  Giddinos  (resp.).  (a) 

Food  and  drugs  —  Institution  of  prosecution- 
Laying  of  information — Service  of  summons— 
Sale  of  Food  and  Drugs  Act  1899  (62  ij^  63  Fid. 
c.  51),  s.  19  (1). 

A  prosecution  is  instituted  unthin  sect.  19  (1)  of  the 
Sale  of  Food  and  Drugs  Act  1899  at  the  daU 
on  which  the  information  is  laid  and  tiu 
summons  is  issued,  and  not  on  the  date  when 
sti^h  summons  is  served. 

Gase  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  for  that  on  the 
23rd  June  1903  he  unlawfully  sold  milk  not  of 
the  nature,  substance,  and  quality  as  that  de- 
manded by  the  purchaser,  but  deficient  in  mSk 
fat  to  the  extent  of  15  per  cent. 

The  information  was  laid  by  the  appellant  on 
the  18th  July  1903,  and  the  summons  was  issiied 
and  signed  by  a  justice  of  the  peace  and  left  by 
the  appellant  with  the  police  £)r  service  on  the 
same  day. 

The  summons,  however,  was  not  served  upon 
the  respondent  until  the  22nd  July  1908. 

The  summons  was  returnable  at  the  petfy 
sessions  held  on  the  18th  Aug.  1903. 

Sect.  19,  sub-sect.  1,  of  the  Sale  of  Food  and 
Drugs  Act    1899  (62  &    63  Yict  c.  51)  is  as 

follows : 

(1)  When  any  article  of  food  or  drag  baa  been  pn- 

(a)  Reported  by  W.  db  B.  Hbbbbrt,  Eiq.,  B«.iTister-«t-lAw 
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cliaaed  from  any  person  for  tesfc  pnrposeB  any  proae- 
cniion  nnder  the  Sale  of  Food  and  Drogs  Aots  in 
respeot  thereof,  notwithstanding  anything  contained  in 
sect.  20  of  the  Sale  of  Food  and  Drags  A.ct  1875,  shall 
not  be  instituted  after  the  expiration  of  twenty-eight 
days  from  the  time  of  the  pnrohaae. 

At  the  hearing  of  the  summons  the  solicitor  for 
the  respondent  took  the  preliminary  objection 
that  the  proceedings  had  not  been  instituted 
within  the  time  specified  under  the  above  section, 
the  alleged  offence  having  been  committed  on  the 
23rd  June  1903  and  the  summons  not  served 
until  the  22nd  July  following,  the  summons 
therefore  being  served  after  the  expiration  of 
twenty-eight  days  from  the  date  of  the  alleged 
offence.  The  respondent's  solicitor  contended 
that  the  laying  of  the  information  and  issue  of  a 
summons  was  not  the  institution  of  the  prosecu- 
tion and  that  the  prosecution  was  not  instituted 
until  the  service  of  the  summons,  and  that  as 
the  summons  had  not  been  served  until  after  the 
expiration  of  twenty-eight  days  it  must  be  dis- 
missed. 

The  appellant  contended  that  the  date  when  he 
laid  the  information  was  the  date  from  which  the 
commencement  of  the  prosecution  was  to  be 
calculated,  and  as  the  imormation  was  laid  and 
summons  issued  within  the  twenty-eight  days  the 
proscution  was  instituted  within  the  time  limit. 

The  justices  were  of  opinion  that  the  time  from 
which  the  institution  of  the  prosecution  was  to 
be  calculated  was  the  date  of  the  service  of  the 
summons,  and  not  the  date  of  the  laying  of  the 
information,  and  they  therefore  held  that  the 
proceedings  had  not  been  instituted  within  the 
twenty-eight  days  from  the  date  of  the  alleged 
offence. 

They  therefore  held  the  objection  made  by  the 
respondent's  solicitor  to  be  good  and  dismissed 
the  sommons. 

J.  R.  Randolph  for  the  appellant. — The  institu- 
tion of  the  prosecution  under  sect.  19  (1)  of  the 
Sale  of  Food  and  Drugs  Act  1899  means  the 
institiition  of  the  prosecution  by  the  prosecutor, 
and  that  is  done  when  he  lays  the  information. 
When  he  has  done  that,  he  can  do  no  more,  as 
the  sammons  is  issued  by  the  justices,  and  when 
so  issued  is  served  by  the  police.  In  Thorpe 
V.  FriestnaU  (1897)  1  Q.  B.  159)  it  was  held 
that  the  prosecution  was  instituted  when  the 
information  was  laid.  The  justices  appear  to 
have  considered  Cowling  v.  Taylor's  Drug  Com' 
pany  (66  J.  P.  11),  where  it  was  decided  that  a 
prosecution  under  the  Sale  of  Food  and  Drugs 
Acts  is  not  instituted  until  the  summons  has 
been  served.  That  case  certainly  does  not  bind 
this  court,  and  I  submit  that  it  was  wrongly 
decided. 

J.  A.  Simon  for  the  respondent.  —  Thorpe  v. 
Priesincdl  (sup.)  was  decided  under  the  Sunday 
Observance  Act  1676,  but,  in  order  to  find  out 
whether  the  institution  of  proceedings  refers  to 
the  laying  of  the  information  or  the  service  of  the 
sammons,  it  is  necessary  to  look  at  the  whole 
scheme  of  the  Sale  of  Food  and  Drugs  Acts.  The 
reason  for  giving  a  limited  time  under  these 
statutes,  which  deal  with  articles  of  a  more  or  less 
perishable  nature,  is  to  let  the  person  who  sold 
the  food  or  drug  know  within  a  reasonable  time 
that  proceedings  are  going  to  be  taken  against 
him.  Under  Beet.  10  of  the  Sale  of  Food  and 
Drugs    Act    1879    it    was    provided    that    the 


service  of  the  summons,  if  the  thing  was  perish- 
ablp,  was  to  be  within  twenty-eight  days.  That 
section  is  now  repealed,  and,  if  the  conten- 
tion of  the  appellant  here  is  right,  the  seller,  for 
whose  protection  these  sections  were  inserted,  is 
really  in  a  worse  position,  and  this  could  not 
have  been  intended.  In  Ditcher  v.  Denison  (11 
Moo.  P.  0.  324)  the  service  of  a  citation  was 
held  to  be  the  institution  of  the  proceedings.  He 
also  referred  to 

Tatea  t.  The  Queen  52  L.  T.  Bep.  305  ;  14  Q.  B.  Bi  v. 
648. 

Lord  Alvbbstonb,  C.J.  —  Mr.  Simon  has 
brought  before  us  a  very  able  argument  for 
limiting  the  construction  of  this  sect.  19  of  the 
Sale  of  Food  and  Drugs  Act  1899,  but  I  do  not 
think  that  we  can  accept  it.  He  said  that 
sect.  10  of  the  Sale  of  Food  and  Drugs  Act  1879, 
which  said  that  the  summons  must  be  served 
within  a  reasonable  time,  and,  in  the  case  of  a 
perishable  article,  within  twenty- eight  days, 
being  now  repealed  and  replaced  by  sect.  19, 
showed  what  was  the  intention  of  the  Legislature 
in  passing  the  later  section,  and  that  as  the 
earlier  one  referred  to  the  service  of  the  summons, 
the  later  one  must  also  mean  the  service  of  the 
summons  when  referring  to  the  institution  of  the 
prosecution.  That  is  a  dangerous  argument,  for 
by  repealing  the  earlier  section  and  enacting  a 
different  section  the  Legislature  may  have  in- 
tended otherwise,  and  meant  to  alter  the  time 
from  which  the  period  ran.  Now,  sect.  19  gays 
that  a  prosecution  shall  not  be  instituted  after 
the  expiration  of  twenty-eight  days  from  the  time 
of  the  purchase.  Laying  of  an  information  and 
issuing  a  summons  are  well  known  as  the  com- 
mencement of  a  prosecution,  and  it  would  require 
strong  indications  of  intention  or  strong  necessity 
to  make  us  hold  that  a  commencement  of  a  prose- 
cution does  not  mean  laying  the  information  and 
issuing  the  summons.  It  would  be  unsafe  to  hold 
that,  because  proceedings  under  these  Acts  ought 
to  be  taken  promptly,  the  institution  of  the 
prosecution  is  the  service  of  the  summons.  If 
the  service  of  the  summons  was  the  test,  we  should 
have  found  other  words,  in  fact  express  words,  to 
that  effect. 

Wills,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  impossible  to  see  from  sect.  19  of 
the  Sale  of  Food  and  Di-ugs  Act  1899  whether  it 
was  meant  to  continue  the  old  policy  or  whether 
that  old  policy  should  be  got  rid  of.  We  must 
therefore  look  at  the  actual  words  of  the  statute 
and  put  a  natural  construction  on  them.  The 
commencement  of  a  prosecution  means  the 
beginning  of  the  proceedings  by  which  a  person 
is  brought  before  the  court,  and  there  is  nothing 
in  the  words  of  sect.  19  to  show  a  contrary  iu- 
tention.  In  Ditcher  v.  Denison  (sup.)  the  Actt) 
imported  nothing  of  themselves,  and  had  to  We 
followed  up  by  a  citation.  It  may  be  said  to  'e 
the  nearest  case  to  support  the  respondent's 
contention,  but  it  lays  down  nothing  of  a  ay 
general  application,  but  depended  upon  the  pro- 
ceedings in  that  particular  court,  which  was  an 
ecclesiastical  one. 

Kennedy,  J. — I  agree.  I  see  nothing  to  make 
one  feel  justified  in  saying  that  the  words  "  any 
prosecution  .  .  .  shall  not  be  instituted " 
does  not  refer  to  the  laying  of  the  information. 
Laying    the   information  is   the   institution  of 
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a  prosecation  and  not  the  service  of  a  summons. 
The  words  in  the  Criminal  Law  Amendment  Act 
1885  are  very  nearly  the  same,  and  under  the 
words  of  that  Act,  which  are  in  no  sense  essen- 
tially different,  but  substantially  the  same,  the 
laying  of  the  information  within  the  specified 
time  has  been  held  to  be  sufficient. 

Appeal  allowed. 

Solicitors :  B,  B.  Wheatley,  Son,  and  Daniel, 
for  CnUtvoeU,  Dam,iel,  and  CruHweUs,  Frome; 
/.  T.  BoBsiter,  for  E,  B,  Titley,  Bath. 


Friday,  March  4,  1904. 

(Before  Lord  Alvbbstone,  G.J.,  Kbnnedy  and 

Channell,  JJ.) 

Beabdsley  (app.)  v.  Pike  and  Sons  (resps.).  (a) 

Weights  and  measures — Sale  of  coal^-"  Cause  the 

weight  of  the  vehicle     ,     ,     ,     to  be  previously 

ascertained  " —  Weights  and  Measures  Act  1889 

(52  A  53  Vict.c.  21),  8.  22. 

By  sect,  22  (1)  of  the  Weights  and  Measures  Act 
1889 ;  "  Where  any  quantity  of  coal  exceeding 
two  hundredweight  is  conveyed  for  delivery  on 
sale  in  a  vehicle  in  bulk,  the  seller  of  the  coal 
shall  ,  .  .  cause  the  weight  of  the  vehicle  to 
be  previously  ascertained,     .     .     ." 

Held,  that  the  true  test  was  whether  the  vehicle  had 
been  weighed  so  recently  and  under  such  circum- 
stances that  its  correct  weight  had  been  ascer- 
tained. 

Semble.  that  weighing  at  reasonable  intervals  was 
not  the  proper  test,  but  that  the  waggon  need  not 
be  weighed  before  every  delivery. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondents  for  failing  to 
insert  or  cause  to  be  inserted  on  a  ticket  a  state- 
ment of  the  correct  weight  of  the  vehicle,  contrary 
to  sect.  22  of  the  Weights  and  Measures  Act 
1889. 

At  the  hearing  of  the  summons  there  was 
evidence  on  behalf  of  the  appellant  of  the  de- 
livery of  a  load  of  coal  to  one  Kate  Hurdle  on  the 
23rd  Oct.  1903,  and  that  on  the  ticket  delivered 
with  the  coal  in  accordance  with  the  provisions 
of  the  Weights  and  Measures  Act  1889  the  tare 
weight  of  the  waggon  was  entered  at  lO^cwt. 

The  appellant  and  his  assistant  also  gave  evi- 
dence  to  the  effect  that  after  the  delivery  of  the 
coal  on  the  23rd  Oct.  1903  the  waggon  was 
weighed  by  the  appellant,  and  the  actual  weight 
was  then  llcwt.  Neither  of  the  respondents  was 
present  at  the  weighing,  and  there  was  some  con- 
tradictory evidence  between  the  appellant  and  the 
keeper  of  the  weighbridge,  who  was  present  at  the 
weighing,  as  to  the  exact  weight  of  the  vehicle, 
but,  having  regard  to  the  decision  in  Knowles  and 
Sons  Limited  v.  Sinclair  (77  L.  T.  Rep.  624 ;  (1898) 
1  Q.  B.  170)  that  the  correct  weight  to  be  inserted 
in  the  ticket  was  the  weight  as  ascertained  pre- 
vious to  the  delivery,  the  justices  did  not  con- 
sider it  necessary  to  find  as  a  fact  what  the 
correct  weight  of  the  vehicle  was  after  the  coal 
had  been  delivered. 

The  respondents  contended  through  their  soli- 
citor that,  the  waggon  having  been  weighed  as 
recently  as  the  20th  Oct.  1903  and  found  then  to 
scale  only  lO^owt.,  there  was  no  obligation  on  the 

a)  Reported  by  W.  Di  B.  Hbbbbat.  Esq.,  Banister-at-Law. 


part  of  the  respondents  to  have  the  same  weighed 
previous  to  the  delivery  of  the  coal  on  the  fol- 
lowing 23rd  Oct. 

Evidence  was  given  on  behalf  of  the  respon- 
dents  of  the  weighing  of  the  waggon  on  the  20th 
Oct.  1903  and  that  the  weight  was  then  only 
lOJcwt.,  and  that  the  same  vehicle  had  been 
weighed  on  many  previous  oocasions  and  never 
weighed  more  than  10|cwt. 

The  appellant,   however,  contended    that  the 

? revisions  of  the  Weights  and  Measures  Act 
889  had  not  been  complied  with,  that  the  weight 
of  the  waggon  was  liable  to  vary  from  day  to 
day,  and  that  it  was  obligatory  upon  the  seller  of 
the  coal  to  cause  the  weight  of  the  vehicle,  as  well 
as  of  the  coal  it  contained,  to  be  ascertained  by  a 
weighing  machine  previous  to  each  delivery  of 
coal. 

The  justices  found  as  facts :  (1)  that  the 
vehicle  was  not  weighed  on  the  23rd  Oct.  1903 
previous  to  the  delivery  of  coal  on  that  day ;  (2) 
that  the  vehicle  was  last  weighed  on  the  20th 
Oct.  1903,  on  the  occasion  of  a  previous  deliveiy 
of  coal  by  the  respondents,  and  then  weighed 
only  lOJcwt. 

They  held,  however,  that  the  respondents  were 
not  obliged  to  take  the  weight  of  the  waggon  pre- 
vious to  eijch.  delivery  of  coal,  but  only  at 
reasonable  intervals,  and  that  they  had  complied 
with  the  requirements  of  the  Act,  and  they  there- 
fore dismissed  the  summons. 

Bv  the  Weights  and  Measures  Act  1889  (52  & 
53  Vict  c.  21),  s.  22 : 

(I)  Where  aoy  quantity  of  ooal  exceeding  two 
hundredweight  is  conveyed  for  delivery  on  sale  in  a 
vehicle  in  bnlk,  the  seller  of  the  coal  shall,  nnless  tlie 
vehicle  is  provided  by  the  parohaser,  caoae  the  weight 
of  the  vehicle,  as  well  as  of  the  coal  contained  theraa, 
to  be  previously  ascertained  by  a  weighing  inatmment 
stamped  by  the  inspector  of  weights  and  miNMares  and 
being  on  or  near  to  the  place  from  which  the  coal  is 
brought,  and  shall  from  time  to  time  oanse  the  tare 
weight  of  the  vehicle  to  be  marked  therein  in  snch 
manner  as  the  local  authority  approve.  (2)  In  aoj 
such  case  the  seller  of  the  ooal  shall  insert  or  cause  to 
be  inserted  in  the  ticket  required  by  this  Act  to  be  givea 
by  him  a  statement  of  the  correct  weight  of  the  yehiele, 
or  of  the  vehicle  and  of  the  animal  drawing  it  where  hoA. 
are  weighed  together  with  the  load,  as  well  as  of  tlie 
correct  weight  of  the  coal  contained  in  the  vehicle.  (3) 
If  any  person  fails  to  comply  with  the  TeqairemeDts  cf 
this  section  he  shall  be  liable  to  a  fine  not  exoeediar  Si 


J,  B.  Bandolph  for  the  appellant. 
The  respondent  did  not  appear. 

Lord  Alyebstone,  O.J. — 1  think  this  case 
must  go  back  to  the  justices.  The  waggon  was 
not  weighed  between  the  20th  and  23rd  Oct.,  and 
there  was  some  evidence  that  the  weight  of  the 
waggon  varied  at  certain  times.  It  may  have 
been  thought  that  if  the  waggon  was  weighed  at 
reasonable  intervals  that  womd  suffioe,  but  I  do 
not  think  that  that  is  the  proper  test.  I  do  not 
think  that  a  waggon  should  be  weighed  befcxe 
everjr  delivery,  but  the  question  is  whether  the 
justices  had  evidence  before  them  that  it  had  been 
weighed  so  recently  and  under  such  circnmstanoeB 
that  the  correct  weight  had  been  ascertained. 

Kbnnbdy  and  Channbll,  JJ.  oofncnrred. 

Case  remitted  tojusiieee. 

Solicitors  :  B.  B.  WheaUey,  Son,  and  Daniel,  for 
CruttweU,  Daniel,  and  Cruttwelle,  Frome. 
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Friday,  March  4,  1904. 

(Before  Lord  Alvb&stonb,  0. J.,  Kbnnbdy  and 

Channbll,  JJ.) 

Tough  (app.)  v,  Hopkins  (reap.),  (a) 

Metropolis  —  Smoke  from  tug  —  Nuisance  — 
*•  Chimney  "  —  Prohibition  order  —  Specifying 
works — Public  Health  (London)  Act  1891  (54 
&  55  Vict.  c.  76),  ss,  5  (4)  (6),  23,  24. 

2%e  funnel  of  a  tug  plying  to  and  fro  in  the 
river  Thames,  uoithin  the  jurisdiction  of  the 
port  sanitary  authority  of  London,  is  a 
** chimney"  vnthin  sect,  24  (6)  of  the  Public 
Health  (London)  Act  IS91. 

If  a  court  of  summary  jurisdiction  makes  a  pro- 
hibition  order  under  sect.  5  of  the  Public 
Health  (London)  Act  1891,  siu:h  order  need  not 
specify  the  works  to  be  done  by  the  person 
against  whom  the  order  is  m^ide  if  in  the  opinion 
of  the  court  no  works  could  be  dime  to  prevent  a 
recurrence  of  the  nuisance. 

Casb  stated  on  an  information  preferred  bj  the 
respondent  against  the  appellant  under  sect.  24 
of  the  Pablic  Health  (London)  Act  1891  for  that 
on  the  24th  Aug.  1903,  on  the  Thames  and  within 
the  port  of  London,  upon  a  certain  vessel — to  wit, 
the  steamship  Richmond — the  following  nuisance 
existed  —  namely,  a  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  sending 
forth  smoke  in  Buch  quantity  as  to  be  a  nuisance 
— ^and  that  the  appellant,  being  the  owner  of  such 
vessel,  had  made  default  in  complying  with  a 
notice  served  under  such  section. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  or  admitted  by  the 
appellant : 

He  was  then  the  owner  of  a  steam- tug  known 
as  the  Richmond. 

On  the  25th  April  1903  a  notice  was  served 
upon  him  at  the  instance  of  the  port  sanitary 
authority  of  London,  a  copy  whereof  is  set  out 
below. 

On  the  24th  Aug.  1903  the  steam- tug  was 
towing  six  barges,  and  was  proceeding  from 
below  the  Custom  House  to  South wark  Bridge 
and  beyond,  within  the  jurisdiction  of  the  port 
sanitary  authority,  and  while  the  tug  was  pro- 
ceeding between  the  Gnslom  House  aud  South - 
wark  Bridge  there  was  being  sent  forth  from 
the  funnel  thereof  dense  black  smoke  for  the 
space  of  about  five  minutes  in  such  quantity  as 
to  be  a  nuisance. 

The  steam-tug  was  then  being  navigated  by  a 
master,  engineer,  and  crew  employed  by  the 
appellant,  who  was  not  on  board,  and  who  had 
no  personal  knowledge  of  such  emission  of  black 
smoke. 

The  steam-tug  did  not  stop  or  e  up  at  any 
point  of  the  voyage  of  the  24th  Aug.,  but  was 
then  proceeding  to  Kingston-on-Thames,  where 
she  was  in  the  habit  of  lying  every  night.  The 
steam-tug  was  employed  throughout  the  day  in 
]^ying  for  hire  as  a  tug  between  Woolwich  and 
Kingston-on-Thames. 

The  engines  and  boilers  on  board  the  steam- 
tug  were  of  modem  construction  and  of  the  beat 
known  type  of  marine  engines  and  boilers,  and 
were  constructed  as  to  consume  as  far  as  possible 
all  the  smoke  caused  therein,  having  regard  to 
the  funnel  being  a  short  one,  and  adapted  for 

(a>  Eeported  by  W.  di  B.  Hbbbbbt.  Eiq.,  Baniater-Ai-Lair. 
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passing  under  bridges  at  high- water  level  by 
hinging  backwards  nearly  to  deck  level. 

The  appellant  had  given  strict  instructions  to 
his  servants  to  prevent,  as  far  as  possible,  the 
production  of  black  smoke  on  the  steam -tug,  and 
good  Welsh  steam  coal  procured  by  the  appel- 
lant was  burnt  on  board,  and  the  furnaces  of  the 
tug  had  been  freshly  stoked  with  such  coal  at 
about  opposite  the  Custom  House  on  the  24th 
Aug.,  and  from  three  to  four  minutes  was  not 
an  unreasonable  time  to  allow  the  fresh  fuel  to 
cease  emitting  black  smoke  on  such  a  vessel . 

The  emission  of  smoke  from  the  funnel  of  the 
tug  could  have  been  prevented  by  the  fire  being 
kept  bright  by  frequent  and  careful  stoking  or  by 
the  use  of  steam  coal. 

Upon  the  above  facts  it  was  contended  by  the 
appellant :  (1)  that  sect.  24  of  the  Public  Health 
(London)  Act  1891  was  inapplicable  to  a  steam- 
ing such  as  the  Richmond  while  plying  to  and  fro 
on  the  river  Thames  as  described  above ;  (2)  that 
the  Richmond  on  the  24th  Aug.  was  not  a  vessel 
lying  within  the  district  of  the  port  sanitary 
authority  within  the  meaning  of  art.  3  of  an 
order  of  the  Local  Government  Board,  dated 
the  25th  March  1892,  and  made  under  sect.  112  of 
the  Public  Health  (London)  Act  1891 ;  (3)  that  if 
by  reason  of  such  order  of  the  Local  Government 
Board  the  sect.  24  of  the  Public  Health  (London) 
Act  1891  was  applicable  to  a  vessel  used  as  the 
steam- tug  was  being  used  on  the  24th  Aug.  1903, 
then  the  proceedings  under  such  section  should 
have  been  taken  against  the  master  of  the  vessel 
and  not  against  the  appellant;  (4)  that  pro- 
ceedings in  respect  of  smoke  from  vessels  plying 
on  the  river  Thames  could  only  be  taken  under 
the  provisions  of  sect.  23  of  the  Public  Health 
(London)  Act  1891. 

On  behalf  of  the  respondent  it  was  contended : 
(1)  that  the  funnel  of  the  steam-tug  was  a 
"  chimney  "  within  the  meaning  of  that  expression 
in  sect.  2i  (6)  of  the  Public  Health  (London)  Act 
1891 ;  (2)  that  the  alleged  nuisance  arose  owing 
to  the  appellant  not  having  used  anthracite  co^ 
in  the  furnaces  of  the  tug  and  from  the  coal 
that  was  used  having  been  carelessly  and  im- 
properly stoked ;  (3)  that  the  appellant  wa^  liable 
for  the  acts  of  his  servants  and  was  a  person  by 
wbo:>e  act,  default,  or  sufference  the  nuisance 
arose ;  (4)  that  the  magistrate  had  a  discretion  as 
to  whether  or  not  he  specified  on  the  prohibition 
order  any  works  to  be  done  by  the  appellant  to 
prevent  the  recurrence  of  the  nuisance,  and  that 
it  was  for  him  to  determine  whether  or  not  it 
was  desirable  to  do  so. 

His  attention  was  called  to  the  case  of  Weeks 
V.  King  (15  Gox  G.  G.  733 ;  49  J.  P.  704). 

The  magistrate  found  as  a  fact  that  the  funnel 
of  the  steam*  tug  was  a  chimney  within  the  mean- 
ing of  sect.  24  of  the  statute  and  that  black  smoke 
had  been  sent  forth  from  it  in  such  quantities 
as  to  be  a  nuisance  at  the  place  and  time  and  on 
the  day  mentioned  in  the  information.  He  also 
found  as  a  fact  that  no  works  that  could  be 
ordered  would  cure  the  alleged  nuisance,  but  that 
it  was  a  question  of  stoking  with  proper  fuel,  and 
that  if  a  bright  fire  were  kept  up  by  frequent  and 
careful  stoking  the  nuisance  could  be  prevented. 
He  was  of  opinion  that  the  information  had  been 
properly  laid  under  sect.  24  (b)  of  the  Public 
Health  (London)  Act  1891  and  that  the  appellant 
was  a  person  by  whose  act,  default,  or  sufferance 
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the  nuisanoe  arose,  and  he  overrnled  the  conten- 
tions of  the  appellant  and  convicted  him  of  the 
nuisance  alleged  in  the  information  and  made  an 
order  upon  him  prohibiting  the  recurrence  of  the 
nuisanoe. 

The  appellant,  after  the  maffistrate  had  con- 
yicted  him  as  above-mentioned,  required  him  on 
making  the  prohibition  order  against  him  under 
sect.  5,  sub-sects.  4  and  5,  of  the  Public  Health 
(London)  Act  1891,  to  specify  therein  the  works 
to  be  executed  by  him  for  the  purpose  of  pre- 
venting the  recurrence  of  the  nuisance,  but  the 
magistrate  refused  to  specify  any  works  in  the 
order,  because  it  was  not,  in  his  opinion,  desirable 
to  do  so,  because  there  was  no  question  of  works 
here  involved,  but  only  a  question  of  careful  and 
skilful  stoking  with  proper  fuel. 

The  notice  referred  to  above  was  as  follows : 

Take  notioe  that  under  the  provisionB  of  the  Fublio 
Health  (London)  Act  1891  the  port  aanitary  authority 
of  the  port  of  London,  being  eatiafied  of  the  ezistenoe 
of  a  nuisanoe  on  the  above-mentioned  vessel,  arising 
from  a  ohimney — ^to  wit,  the  f annel  of  the  boiler  f nmaoe 
on  the  said  vessel  (not  being  the  chimney  of  a  private 
dwelling-honse)  sending  forth  blaok  smoke  in  snoh 
quantity  as  to  be  a  nnisaooe — do  hereby  require  yon, 
within  forty-eight  hours  from  the  serrioe  of  this  notioe, 
to  abate  the  same,  and  to  exeonte  snoh  works  and  do 
snoh  things  as  may  be  neoessary  for  that  purpose,  and 
to  do  what  is  neceestfy  for  preventing  the  reonrrenoe 
of  the  said  naisanoe.  If  yoa  make  default  in  complying 
with  the  requisitions  of  this  notice  within  the  time 
above  specified  a  summons  will  be  issued  requiring 
your  attendance  before  a  petty  sessional  court  to  answer 
a  complaint  which  will  be  made  for  the  purpose  of 
enforcing  the  abatement  of  the  aaid  nuisance  or  pro- 
hibiting the  recurrence  thereof,  or  both,  and  for  re- 
covering the  coets  and  penaltiee  that  may  be  incurred 
thereby.— Dated  25th  April  1903.— Jambs  Bbll,  Town 
Clerk 

By  sect.  5  of  the  Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76) : 

(1)  If  either — (a)  the  person  on  whom  a  notice  to 
abate  a  nuisance  has  been  served  as  aforesaid  makes 
default  in  complying  with  any  of  the  requisitions 
thereof  within  the  time  speoifiod,  or  (b)  the  nuisance, 
although  abated  since  the  service  of  the  notice  is,  in  the 
opinion  of  the  sanitary  authority,  likely  to  recur  on  the 
same  premises,  the  sanitary  authority  shall  make  a 
complaiat,  and  the  petty  sessional  court  hearing  the 
complaint  may  make  on  such  person  a  summary  order 
(in  tbia  Act  referred  to  as  a  nuisance  order).  (2)  A 
nuisance  order  may  be  an  abatement  order,  a  prohi- 
bition order,  or  a  dosing  order,  or  a  combination  of 
such  orders.  (3)  An  abatement  order  may  require  a 
person  to  comply  with  all  or  any  of  the  requisitions  of 
the  notioe  or  other  (rise  to  abate  the  nuisance  within 
a  time  specified  in  the  order.  (4)  A  prohibition  order 
may  prohibit  the  recurrence  of  a  nuisance.  (5)  An 
abatement  order  or  prohibition  order  shall,  if  the  person 
on  whom  the  order  is  made  so  requires,  or  the  court 
considers  it  desirable,  specify  the  works  to  be  executed 
by  snob  person  for  the  purpose  of  abating  or  preventing 
the  recurrence  of  the  nuisanoe. 

And  by  sect.  23 : 

(3)  E^ery  steam  engine  and  fumaoe  used  in  the  work- 
ing of  any  steam  yessel  on  the  river  Thames  either  above 
L'>ndon  Bridge  or  plyiog  to  and  fro  between  London 
Bridge  and  any  place  on  the  river  Thames  westward  of 
the  Nure  lii^ht,  shall  be  oonstrnoted  so  as  to  consume  or 
burn  i>b«  smoke  arioing  from  snch  engine  and  furnace  ; 
H'ld  if  any  HQ-^b  Bte*m  engine  or  furnace  is  not  so  oon- 
biracted,  ur  being  so  constructed  is  wilfully  or  negli- 
g'jUTly  need  bo  that  the  emoke  arising  therefrom  is  not 


effectually  consumed  or  burnt,  the  owner  or  master  of 
snoh  vessel  shall  be  liable  to  a  fine  not  exceeding  5L, 
and  on  a  second  conviction  to  a  fine  of  101.,  and  on 
every  subsequent  oouri,ctLon  to  a  fine  of  double  the 
amount  of  the  fine  imposed  on  the  last  preceding 
conviction. 

And  by  sect.  24 : 

(a)  Any  fireplace  or  foznaoe  which  does  not,  as  far  as 
practicable,  consume  the  smoke  arising  from  the  com- 
bustible used  therein  and  which  is  used  for  workiog 
engines  by  steam,  or  in  any  mill,  factory,  dye-house, 
brewery,  bake-house,  or  gaswork,  or  in  any  manofao- 
turing  or  trade  procees  whatsoever ;  and  (b)  any  chimn^ 
(not  being  the  chimney  of  a  private  dwellbig-hcose) 
sending  forth  blaok  smoke  in  such  quantity  as  to  be  a 
nuisance  shall  be  nubanoes  liable  to  be  dealt  witH  am- 
marily  under  this  Act,  and  the  provisions  of  the  Act 
relating  to  those  nuisances  shall  apply  accordingly: 
Provided  that  the  court  hearing  a  complaint  against  a 
peraon  in  respect  of  a  nuisanoe  arising  from  a  fireplaoe 
or  furnace  which  does  not  consume  the  smoke  arisbg 
from  the  combustible  used  in  such  fireplaoe  or  funaoe 
shiU  hold  that  no  nuisance  is  created  and  dismiss  the 
complaint,  if  Bati»fied  that  such  fireplaoe  or  fumaos  is 
constructed  in  snch  manner  aa  to  consume,  aa  f ar  aa 
practicable,  having  regard  to  the  natoze  of  the  mana- 
f  acture  or  trade,  all  smoke  arising  therefrom,  and  that 
such  fireplace  or  furnace  has  been  carefully  attended  to 
by  the  peraon  having  the  charge  thereof. 

/.  A,  Hamilton,  K.C.  and  Bigham  for  the  apel- 
lant. — Sect.  24  does  not  refer  to  the  funnel  of  a 
steamboat  on  the  Thames  but  merely  applias  to 
a  chimney  in  the  ordinary  sense  of  the  word.  A 
case  like  the  present  comes  under  sect  23  (3). 
Further,  the  order  made  did  not  specify  the  works 
to  be  done  in  order  to  prevent  a  recurrence  of  the 
nuisance  which  it  should  have  under  sect.  5  of  the 
Public  Health  (London)  Act  1891.  The  mere 
fact  that  the  powers  and  duties  under  sect.  24  of 
the  Act  of  1^1  are  assigned  to  the  port  sanitary 
authority  cannot  make  tihat  section  applicable  to 
the  funnel  of  a  steam  vessel  on  the  Thames. 

Danckwerts,  K.O.  and  B.  Cunningham  Glen  for 
the  respondent. — The  order  assigning  to  the  port 
sanitary  authority  the  powers  of  an  ordinary 
sanitary  authority  under  the  Act  of  1891  provides 
that  any  vessel  lying  within  the  port  sanitary 
authority  shall  be  liable  to  their  jurisdiction  as  if 
it  were  a  house.  Sect.  24  deals  with  a  nuisance 
arising  from  smoke  and  sect.  23  deals  with  the 
construction  of  the  furnace.  They  therefore 
deal  with  different  matters,  and  sect.  24  applies  to 
a  nuisanoe  arising  from  the  smoke  of  a  vessel. 
With  regard  to  the  order  made  in  this  case,  if  no 
actual  works  are  necessary  they  need  not  be 
specified. 

Lord  Alybbstonb,  C.J.  —  Notwithstanding 
the  very  ingenious  argument  of  Mr.  Hamilton 
and  the  observations  which  Mr.  Bigham  has  made, 
1  think  that  this  decision  was  right.  I  quite 
agree  with  them  that  the  order  of  the  Local 
(£>vemment  Board  of  the  25th  March  1892 
has  not  increased  the  responsibility  of  persons 
who  own  tugs  in  respect  of  nuisances  from  tugs 
or  ships.  It  merely  provided  that  the  port 
sanitary  authority  was  to  take  such  proceedings 
as  could  be  taken  under  the  Act  in  respect  of 
"  ships,  vessels,  boats,  waters,  or  persons  within 
their  jurisdiction,"  and  it  includes  sect  24  of  the 
Public  Health  (London)  Act  1891.  Whatever 
the  opinion  of  the  draftsman  may  have  been, 
the  mere    inclusion    in   that    order  wocld  not 
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increase  the  responaibilitj  if  we  were  of  opinion 
that  sect.  24  conld  not  apply  to  the  chimney  or 
funnel  of  a  steam-tug  plying  on  the  Thames.  The 
point  has  admitted  of  argument,  and  I  think 
there  is  some  ground  for  thinking  at  the  first 
blush  that  the  reading  of  sect.  24  would  indicate 
that  it  was  intended  to  apply  to  chimneys  on 
land  in  the  ordinary  sense  of  the  word,  but  when 
we  look  at  the  object  of  the  legislation,  and  certain 
expressions  in  sect.  24  itself,  I  think  any  such 
construction  would  be  too  narrow.  It  is,  as  far 
as  this  part  of  the  section  is  concerned,  essen- 
tially what  may  be  called  a  black  smoke  section 
— ^that  is  to  say,  it  is  a  section  which  provides 
that  *'  any  chimney  (not  being  the  chimney  of  a 
private  dwelling-house)  sending  forth  black  smoke 
in  such  quantity  as  to  be  a  nuisance  "  shall  be  a 
uuisance  liable  to  be  dealt  with  summarily. 
Beet.  23,  the  previous  section,  has  undoubtedly 
dealt  specifically  with  the  steam  engines  and  fur- 
naces used  in  the  working  of  steam  vessels  which 
were  being  worked  in  the  district  where  this  vessel 
was  being  worked.  It  provides  that  they  "  shall  be 
constructed  so  as  to  consume  or  bam  the  smoke 
arising  from  such  engine  and  furnace;  and  if 
such  steam  engine  or  furnace  is  not  so  constructed, 
or  being  so  constructed  is  wilfully  or  negligently 
used  so  that  the  smoke  arising  therefrom  is  not 
effectually  consumed  or  burnt,  the  owner  or 
master  of  such  vessel  shall  be  liable  to  a  fine  not 
exceeding  5Z.,  and  on  a  second  conviction  to  a 
fine  of  lOZ.,"  and  then  it  goes  on  :  "Provided 
that  in  this  section  the  wonls  '  consume  or  bum 
the  smoke'  shall  not  be  held  in  all  cases  to 
mean  *  consume  or  bum  all  the  smoke,'  and  the 
court  hearing  an  information  against  a  person 
may  remit  the  fine  if  of  opinion  that  such  person 
has  so  constructed  his  furnace  as  to  consame  or 
bam  as  far  as  possible  all  the  smoke  arising  from 
such  furnace,  and  has  carefully  attended  to  the 
same,  and  consumed  or  burned  as  far  as  possible 
the  smoke  arising  from  such  furnace."  Those 
words  show  that  there  are  special  provisions  with 
regard  to  the  construction  of  famaces  and 
engines  upon  the  steamers  and  the  negligent 
use  of  them,  but  it  is  to  be  observed,  and  1  think 
the  argument  of  Mr.  Glen  is  of  importance,  that 
there  is  a  corresx>onding  provision  with  regard 
to  furnaces  upon  land,  because  sub-sect.  1  of 
seer-.  23  also  provides  that  the  furnaces  employed 
in  the  working  of  engines  by  steam  and  a  number 
of  other  furnaces,  all  of  which  must  be  on  land, 
"shall  be  constructed  so  as  to  consume  or 
bum  the  smoke  arising  from  such  furnace,"  and 
there  is  a  corresponding  sub-section  with  regard 
to  their  negligent  user.  Therefore  we  have 
with  regard  to  both  furnaces  on  land  and  fur- 
naces on  ships  the  sort  of  provision  which 
goes  a  certain  distance  for  the  proper  construc- 
tion of  the  engines  and  furnaces  and  for  the  non- 
negligent  user.  Then  we  come  to  sect.  24,  which 
is  unquestionably  a  nuisance  section.  I  think  it 
ia  not  without  importance  that  it  immediately 
follows  sect.  23,  and  is  under  the  same  heading, 
"  Smoke  consumption."  If  the  words  to  which  I 
am  about  to  refer  can  be  fairly  applied  to  a 
chimney  on  board  a  steamship,  there  is  no  reason 
why  this  should  not  apply.  The  first  provision  of 
sect.  24  says :  **  Any  fireplace  or  furnace  which 
does  not  so  far  as  practicable  consume  the 
smoke  "  shall  be  a  nuisance  liable  to  be  dealt 
with  summarily.      Then   comes  the    important 


clause :  **  Any  chimney  (not  being  the  chimney  of 
a  private  dwelling-house)  sending  forth  black 
smoke  in  such  a  quantity  as  to  be  a  nuisance " 
shall  be  a  nuisance  liable  to  be  dealt  with 
summarily.  I  think  that,  quite  apart  from  negli- 
gence, is  meant  to  deal  with  the  case,  which  has 
not  been  covered  by  the  previous  section,  of 
a  chimney  other  than  that  of  a  dwelling-house 
sending  forth  black  smoke.  We  have  had  our 
attention  directed  to  the  other  legislation  of  a 
similar  character  with  regard  to  railway  engines 
and  with  regard  to  traction  engines,  and  there 
does  not  appear  to  be  any  black  smoke  nuisance 
section  in  any  of  them.  Therefore  one  would 
rather  assume  that  this  legislation  is  something 
which  may  be  said  to  be  additional  protection, 
unless  the  words  "any  chimney  (not  being  the 
chimney  of  a  private  dwelling-house) "  are 
sufficient  to  show  that  a  steamship  would  not 
be  include<^.  I  think  both  the  purview  of  this 
section  and  the  object  of  the  legislation  would 
point  to  block  smoke  being  emitted  within  the 
port  from  the  chimney  or  funnel  of  a  steamer  as 
constituting  an  offence.  It  is  quite  obvious  there 
may  be  cases  in  which  the  black  smoke  would 
come  from  a  chimney  which  would  not  ordinarily 
be  called  a  funnel.  I  do  not  think  any  argument 
can  be  based  upon  the  fact  that  the  word 
*'  chimney  "  is  used  because  the  word  "  funnel " 
is  a  technical  and  almost  secondary  meaning  for 
that  kind  of  chimney.  I  cannot  see  any  reason 
why  emission  of  black  smoke  from  steamers  con- 
stantly plying  on  the  Thames  should  not  be  as 
much  prevented  as  the  emitting  of  black  smoke 
from  chimneys  on  land.  I  therefore  come  to  the 
conclusion  that  sect.  23  does  not  contain,  as  Mr. 
Bigham  pressed  us  that  it  did,  the  whole  code 
with  regard  to  nuisances  coming  from  steamships 
or  smoke  coming  from  steamboats.  The  language 
of  sect.  24  is  not  enough  to  enable  us  to  hold  that 
it  does  not  include  the  chimney  of  a  steamship. 
Therefore  I  think  this  conviction  was  right. 
Upon  the  second  point  which  Mr.  Hamilton  men- 
tioned, I  ou^ht  perhaps  just  to  say  we  held  the 
other  day  in  Central  London  Railway  Company 
V.  Hammersmith  Borough  Council  {ante,  p.  537), 
and  I  think  we  were  right  in  saying  so,  that  the 
order  was  not  bad,  because  it  did  not  specify 
works  to  be  done,  though  the  defendant  asked ' 
for  the  specification  of  them  if  there  were  no 
works  that  could  be  done.  I  do  not  think  that 
objection  prevails.  I  think,  therefore,  that  this 
appeal  should  be  dismissed. 

Xbnnedy,  J. — I  am  of  the  same  opinion.  To 
my  mind  the  only  point  which  certainly  is  not 
wholly  free  from  difficulty  I  agree  is  the  question 
as  to  whether  sect.  24  {b),  "Any  chimney  (not 
being  the  chimney  of  a  private  dwelling-house) 
sending  forth  black  smoke  in  such  quantity  as  to 
be  a  nuisance,"  includes  the  funnel  of  a  tug-boat 
or  steamer.  Usually,  no  doubt,  "  chimney  "  is  a 
phrase  applicable  to  that  through  which  smoke 
passes  from  a  fire  of  some  sort  in  a  building.  It 
is  not  the  term  which  is  technically  the  proper 
term  to  describe  those  passages  or  flues,  or  what- 
ever you  like  to  call  them,  on  a  steamboat,  which 
convey  the  smoke  from  the  furnace  of  the  steamer 
to  the  upper  air,  but  I  see  nothing  to  prevent 
"  chimney  "  being  used  in  what  one  may  call 
its  natural  sense — namely,  that  of  a  passage  by 
which  smoke  from  a  fire  is  carried  away  upwards. 
Otherwise    you   would    have    no   "  black  smoke 
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section/'  as  mj  Lord  has  described  it  shortly, 
with  regard  to  the  description  of  thing  which 
may  send  out  smoke  in  quite  as  great  quantities 
with  quite  as  great  mischief  if  it  is  enough  to 
create  a  nuisance,  as  what  may  be  more  usually 
described  by  the  word  "  chimney  ** — namely,  the 
smoke  passage  from  the  roof  of  a  building." 
There  is  no  definite  clause  relating  to  the  word 
"  chimney  "  in  this  Act,  as  far  as  I  know,  and 
certainly  one  would  expect  it  to  have  been  referred 
to  if  there  was  one  after  the  care  that  Mr. 
Hamilton  and  Mr.  Bigham  have  shown  in  arguing 
this  case.  We  have  not  heard  that  chimney  is 
anywhere  defined,  and  if  it  is  not  defined  it 
seems  to  me  naturally  enough  intended  to  cover 
here  that  which  it  may  cover  in  a  popular  though 
not  in  a  technical  sense.  I  need  not  add  anything 
on  the  other  point  to  that  which  my  Lord  has 
said. 

Channell,  J.— I  agree.  I  think  "chimney" 
in  this  section  is  used  simply  as  the  thing  from 
which  smoke  does  issue  into  the  open  air.  It 
might  quite  well  be  found  that  the  cases  of 
funnels  of  steam  vessels  or  of  funnels  of  loco- 
motive engines  or  other  movable  smoke-producing 
apparatus  might  be  so  dealt  with  elsewhere 
in  the  Act  as  to  lead  one  to  come  to  the  con- 
clusion that  they  were  not  intended  to  be  included 
in  these  general  words  in  sect.  24:  (6),  but  in  fact 
the  operation  of  sect.  24  is  only  to  apply  the 
particular  summary  procedure  in  reference  to 
certain  cases  of  smoke  nuisances,  oases  coming 
under  (a)  and  coming  under  (&).  The  other 
sections  deal  with  the  construction  and  user 
of  apparatus  producing  smoke,  and  do  not  deal, 
as  sect.  24  does,  with  the  consequences  or  results 
of  it,  which  in  certain  cases  may  be  dealt  with 
under  the  summary  procedure  in  reference  to 
nuisances.  The  result  seems  to  me  to  be  that 
sect.  24  and  sect.  23  are  dealing  not  with  different 
subject-matters  but  with  different  consequences 
of  the  subject-matter,  and  there  is  no  reason, 
therefore,  because  steam  vessels  are  specially 
dealt  with  under  sect  23  to  say  they  cannot  come 
under  sect.  24.  I  see  no  reason  for  cutting  down 
what  seems  to  me  the  primary  meaning  of  the 
word  "  chimney  "  in  aecfc.  24  ^^^j  a^Used. 

Solicitors :  /.  A,  Roberts ;  The  City  Solicitor, 


Saturday,  March  19, 1904. 

(Before  Lord  Alybbstonb,  C.J.) 

Bakbb  and  Wifb  v.  Wicks  and  othbbs.  (a) 

Poor  law — Overseers — Distress  for  rates — Illegal 
distress  by  assistant  overseer — Liahility  of  over- 
seers for  iUegcd  acts  of  assistant  overseer. 

Overseers  are  not  liable  virtute  officii  for  an  illegal 
and  excessive  distress  by  an  assistant  overseer  in 
the  execution  of  a  distress  warrant  for  non^ 
payynent  of  rates. 

A  distress  warrant  for  nonpayment  of  rates  was 
issued  by  justices^  addressed  in  the  v^uaJ. 
statutory  form  to  the  overseers  and  constables, 
and  it  was  handed  by  one  of  the  overseers  to  the 
assintant  overseer  of  the  parish,  who  had  been 
duly  appointed  to  act  as  such  assistant  overseer. 
The  asbistant  overseer ^  while  purporting  to 
execute  the  distresn  warrant,  was  guilty  of  an 

(a)  Beported  by  W.  W.  Obb,  Bsq.,  Barrister-at-Law. 


illegal  arut  excessive  distress,  the  overseers  having 
taken  no  part  in  the  same. 
Held,  that  the  overseers  were    not  liable  for  the 
illegal  acts  of  the  assistant  overseer  in  executing 
the  warrant. 

FuBTHBB  GONSiDBBATiON  by  Lord  Alverstone, 
G.J.  in  an  action  tried  before  him  at  the  last 
Lewes  Assizes. 

The  plaintiffs  were  Daniel  Baker,  a  farmer 
residing  at  a  farm  in  the  parish  of  Bingmer,  in  the 
county  of  Sussex,  and  his  wife,  who  there  resided 
with  him.  The  defendants  were  Edward  Wicks 
and  Walter  Wright,  ovftrseers  of  the  parish  of 
Bingmer,  and  John  Webster,  an  anctioneer 
resi&ng  at  Bel  per,  in  the  county  of  Derby. 

The  plaintiffs,  in  their  statement  of  claim, 
alleged  that  on  the  3rd  Sept  1903  the  defendants, 
by  themselves  or  their  servants  or  agents,  entered 
the  dwelling-house  of  the  plaintiffs  and  unlaw- 
fully,  wrongfully,  and  forcibly  took  possession  of 
certain  furniture  and  effects,  the  property  of  the 
plaintiffs,  and  removed  the  furniture  and  effects 
from  the  dwelling-house  of  the  plainti&  to  the 
premises  of  an  inn  in  Lewes  and  detained  the 
whole  of  the  furniture  and  effects  from  the 
plaintiffs  for  some  nineteen  days,  when  they 
restored  a  part  only  of  the  same. 

Alternatively,  the  plaintiff  Daniel  Baker  said  that 
he  had  sufferad  damage  by  reason  of  the  defen- 
dants having  wrongfully  distrained  for  15s.  (the 
balance  of  a  rate  due  from  the  plaintiff)  goods  of 
the  plaintiff  of  much  greaterfulne  than  the  amovnt 
of  such  balance,  although  part  of  the  goods  was 
then  sufficient  to  have  satisfied  the  balance  of 
158.,  and  the  defendants  thereby  made  an  exces- 
sive and  unreasonable  distress  for  such  balance. 

The  defendants  Wicks  and  Wright  (the  over- 
seers of  the  parish)  in  their  defence  said  (tnier 
alia)  that  if  the  acts  complained  of  were  done  and 
committed  by  them  as  alleged  (which  was  denied), 
the  same  were  done  and  committed  by  them  in  a 
lawful  and  peaceable  manner  upon  tne  f umitue 
and  effects  of  the  plaintiff  Daniel  Baker  only, 
and  under  the  authority  of  a  justices'  distress 
warrant  issued  for  the  nonpayment  of  rates  then 
due  by  that  plaintiff  and  the  costs  incidental 
thereto,  both  of  which  he  refused  to  pay.  That 
the  justices'  warrant  was  issued  against  the  male 
plaintiff  on  the  7th  July  1903  for  nonpayment  of 
rates  due  by  him  amounting  to  11. 198.  7^. ;  that 
the  plaintiff  afterwards  paid  11.  48.  74a.  there- 
under, but  refused  to  pay  the  balance  of  158.,  and 
at  the  date  of  the  alleged  distress  the  sum  of  158. 
with  costs  was  still  due  and  owing  by  the  plaintiff 
under  the  distress  warrant. 

They  further  alleged  that  if  any  wrongful  acts 
were  committed,  the  same  were  not  done  or 
committed  by  them,  their  agents,  or  servants, 
but  were  committed  by  one  Charles  Washer,  the 
assistant  overseer  of  the  parish,  without  their 
authority  or  knowledge,  for  which  they  were  in 
no  way  responsible. 

The  defendant  Webster  in  his  defence  said 
{inter  alia)  that  if  any  of  the  acts  complained  of 
were  done  by  him,  the  same  were  done  in  the 
lawful,  peaoeable,  and  proper  execution  of  tiie 
warrant  against  the  goods  and  chattels  of  the 
plaintiff  Daniel  Baker  only. 

The  facts  were  as  follows  : — 

In  June   1903  the  plaintiff   Daniel    Baker,  a 
farmer  and  ratepayer  residing  at  Bingmer,  was 
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served  with  a  demand  note  for  a  rate  amounting 
to  72.  19«.  7 id.,  under  a  rate  dated  the  5th  May 
1903,  but,  as  he  wished  to  protest  against  that 
portion  of  the  rate  which  was  applicable  to  the 
support  of  voluntary  or  non*provided  schools 
un^  the  Education  Act  1902,  in  June  1903  he 
told  Mr.  Charles  Washer,  who  had  been  appointed 
in  1892  and  then  was  the  assistant  overseer  of 
the  parish  of  Bingmer,  that  he  would  not  pay  the 
rate,  and  that  he  was  prepared  to  be  summoned 
for  the  amount,  and  he  then  refused  to  pay  the 
amount  of  the  rate. 

On  the  30th  June  a  complaint  was  made  before  a 
justice  of  the  peace  by  the  overseers  of  the  poor 
of  the  parish  of  Bingmer  that  several  persons 
(including  the  plaintiff  Daniel  Baker),  whose 
names  were  mentioned  and  set  forth  in  the 
schedule,  being  duly  rated  and  assessed  to  the 
relief  of  the  poor  of  the  ^rish  in  the  respective 
amounts  opposite  to  their  names,  had  not  paid 
the  rates  or  any  part  thereof,  but  had  refused  to 
do  so,  and  a  summons  was  issued  requiring  them 
to  appear  on  the  7th  July  before  justices  of  the 
peace  to  answer  the  complaint. 

On  the  7th  July  1903  the  overseers  by  Charles 
Washer,  assistant  overseer,  and  some  of  the  rate- 
payers mentioned  appeared  before  the  justices, 
out  the  plaintiff  Daniel  Baker  did  not  appear,  and 
&  distress  warrant  was  issued  against  him  by  the 
justices  in  the  statutory  form  given  in  the  schedule 
to  the  Distress  for  Bates  Act  1849  (12  &  13  Yict. 
c  14}  (forms  C  1  and  0  2). 

The  distress  warrant  was  addressed — as  in  the 
statutory  form — 

To  the  overBeers  of  the  poor  of  the  pariah  of  Bingmer, 
in  the  county  of  Snasex,  and  to  the  oonstables  of  the  East 
Snaaex  Constabulary,  and  to  all  other  peaoe  officers  in 
the  said  county, 

and  it  commanded  them  forthwith  to  make 
distress  of  the  soods  and  chattels  of  the  several 
persons,  (inducung  the  plaintiff  Baker)  whose 
names  were  mentioned  and  set  out  in  the  schedule 
thereunder  written. 

At  that  time  one  Charles  Washer  was  the 
assistant  overseer  of  the  parish;  he  had  been 
appointed  by  the  vestry  in  1892  and  he  had  been 
continued  in  his  appointment  ever  since,  and  by 
the  terms  of  his  appointment  he  was  empowered  to 
perform  all  the  duties  of  an  overseer. 

The  distress  warrant  was  handed  by  the 
justices  to  a  police  constable,  but  he,  apparently 
under  instructions  from  the  chief  constable, 
declined  to  execute  it,  and  he  handed  it  to  the 
defendant  Wicks  (one  of  the  overseers),  by  whom 
it  was  handed  to  the  assistant  overseer  (Washer) 
for  execution,  with  instructions  to  do  the  best  he 
could,  to  employ  a  bailiff^  and  to  be  careful  not  to 
overstep  his  duty. 

Subsequently,  on  the  16th  July,  the  plaintiff 
Daniel  Baker  paid  to  Washer  the  amount  of  the 
rate  due  from  him,  less  15a.,  which  was  estimated 
to  be  the  portion  of  the  rate  appropriated  to 
educational  purposes,  and  he  continued  to 
refuse  to  pay  the  158.  Certain  other  rate- 
payers in  the  parish,  whose  names  were  included 
in  the  distress  warrant,  having  also  refused  to 
pay  the  education  rate.  Washer  proceeded  to 
procure  a  bailiff  to  execute  the  warrant,  and, 
not  wishing  to  employ  a  resident  in  the  neigh- 
bourhood for  that  purpose,  he  procured  the 
defendant   Webster,    who    was    an     auctioneer 


'  resident  at  Belper,  in  Derbyshira,  to  come  to 
Sussex  and  effect  the  distress.  The  plaintiff 
heard  nothine  more  of  the  matter  until  the 
3rd  Sept.,  when  a  distress  was  put  in.  On 
that  day  Washer  and  Webster  came  to  the 
plaintiffs  farm,  and  there,  purporting  to  act 
under  the  warrant  of  distress,  seized  and  removed 
from  the  premises  goods  and  furniture  estimated 
to  be  of  the  value  of  upwards  of  lOOZ.,  to  satiafy 
the  claim  of  158.,  the  part  of  the  rate  remaining 
unpaid.  They  were  informed  at  the  time  that  the 
whole  of  the  goods,  with  the  exception  of  about 
52.  worth,  were  the  property  of  the  female  plaintiff, 
Mrs.  Baker,  and  that  the  residue  only  belonged 
to  the  husband,  and  this  appeared  to  be  the  fact. 

The  defendants  Wicks  and  Wright  (the  over- 
seers) were  not  present  when  the  goods  were 
seized  (Wright  being  abroad  at  the  time),  nor  did 
they  authorise  the  seizure  of  Mrs.  Baker's  goods ; 
but  Washer  and  Webster  were  present,  and  the 
plaintiff  Mr.  Baker  asked  that  some  goods  outside 
the  house  and  belonging  to  him  should  be  taken, 
but  this  suggestion  was  not  acted  on,  and  the 
goods  inside  the  house  were  taken.  The  goods 
were  taken  to  an  inn  in  Lewes  and  were  kept  there 
for  some  three  weeks,  when  the  defendant  Wicks, 
having  made  inquiries  in  the  meantime,  caused 
them  to  be  handed  back  to  the  plaintiffs,  with 
expressions  of  regret,  as  he  was  satisfied  that  they 
belonged  to  Mrs.  Baker,  and  he  felt  that  an  error 
had  been  committed.  The  other  defendant,  Wright, 
was  abroad  throughout  the  whole  proceedings. 

The  present  action  was  then  brought  by  the 
plaintiffs  against  the  three  defendants,  the  two 
overseers  and  the  auctioneer  Webster.  Washer 
(the  assistant  overseer)  was  not  made  a 
party  to  the  action,  but  he  was  brought  in  by 
Webster  as  a  third  party  to  the  action,  as 
Webster  alleged  that  he  acted  under  the  instruc- 
tions of  Washer  and  claimed  that  he  was  entitled 
to  be  indemnified  by  him. 

The  principal  question  was  as  to  the  liability  of 
the  overseers  for  the  acts  of  the  assistant 
overseer. 

BoomU,  K.C.  and  E.  E.  Humphreys  for  the 
plaintiff s.^-The  plaintiffs  are  entitled  to  recover 
against  all  three  defendants.  The  defendants 
Wicks  and  Wright  (the  overseers)  are  liable  for 
the  acts  of  the  assistant  overseer  and  of  Webster. 
The  distress  warrant  was  addressed  to  them  and 
the  duty  was  thereby  imposed  on  them  to  execute 
the  warrant,  and  it  is  no  defence  to  them  that  they 
did  not  authorise  Washer  to  commit  the  illegal 
acts  complained  of.  A  distress  for  rates  is  not 
like  a  distress  for  rent ;  it  is  in  the  nature  of  an 
execution,  being,  as  Lord  Mansfield  eaid  in 
Hutehins  v.  Chambers  (1  Burr.  579,  at  p.  588), 
much  more  analogous  to  the  common  execution 
than  to  the  common  law  distress.  By  sect  4  of 
the  Distress  for  Bates  Act  1849  (12  &  13  Yict. 
c.  14)  the  distress  warrant  for  rates  may  be 
addressed  to  the  overseers,  and  in  the  forms  in  the 
schedule  to  that  Act  it  is  so  addressed.  It 
was  so  addressed  in  this  case,  and  it  authorises 
the  overseers  to  levy,  so  that  they  are  the  respon- 
sible persons  to  carry  out  the  levy.  In  such  case 
the  overseers  are  in  the  same  position  as  a  sheriff 
who  is  required  to  levy  an  execution  under  a  writ 
of  fi.  fa,,  and,  as  the  sheriff  is  responsible  for  any 
illegal  act  committed  in  carrying  out  the  execution 
by  a  subordinate  officer  to  whom  he  has  delegated 
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his  authority,  bo  the  overseers  are  liable  for  the 
illegal  acts   of   subordinates    who   execute   the 
distress  warrant.    The  reason  of  the  extended 
liability  of  the  sheriff  for  the  acts  of  those  to 
whom  he  delegates  his  authority  is  thus  stated  by 
Jervis,  GJ.,  in  delivering  the  judgment  of  the 
Exchequer  Gham^>er  in  dregory  v.  CottereU  (26 
L.  T.  Rep.  O.  S.  125 ;  5  E.  &  B.  571.  at  p.  585) :  "  He 
is  supposed  to  be  executing  his  duty  in  person,  as 
he  is  bound  in  the  first  instance  to   do.     The 
impossibility    of    so    doing    authorises    him    to 
delegate  that  authority  to  another,  and  he  puts 
that  party  in  his  place;  and  for  whatever  that 
party  does,  not  only  when  done  virtute  mandatif 
but  colore  mandaii^  the  sheriff   is  responsible." 
That    applies    equally    to    the    overseers    who 
delegate  their  authority  to  an  assistant  overseer 
to  execute  the  distress  warrant.    They  have  no 
power  to  delegate  their  authority  so  as  to  relieve 
themRelves     of    responsibility   for     the    proper 
execution  of  the  warrant.     With  regard  to  the 
appointment  and  duties  of  an  assistant  overseer, 
sect.  7  of  the  Poor  Relief  Act  1819  (59  Geo.  3, 
c  12)  and  sect.  61  of  the  Poor  Law  Amendment 
Act  1844  (7  &  8  Vict.  c.  101)  provide  as  to  the 
appointment    of    an    assistant  overseer    by    the 
vestry.    The  vestry  may  empower  him  to  execute 
all  the  duties  of  the  office  of  overseer,  and  in  fact 
here  they  did  so  empower  the  assistant  overseer, 
but  the  warrant  in  this  case  was  addressed,  not  to 
the  assistant  overseer,  but  to  the  overseers  them- 
selves, and  therefore  in  the  execution  of    the 
warrant  the  assistant  overseer  must  be  taken  as 
acting  as  the  servant  or  ballifE  of  the  overseers. 
There  is  another  reason  for  makiog  the  overseers 
liable.     By  sect.  1  of  the  Poor  Relief  Act  1601 
(43  Eliz.  c.  2)  the  overseers  were  to  be  "  substan- 
tial householders,"  but  by  sect.  7  of  the  Poor 
Relief  Act  1819  (59  Geo.  3,  c.  12)  the  assistant 
overseer    was    only  required  to  be  a  "  discrete 
person.*'    If  the  overseers  are  not  liable  because 
the  assistant  overseer  was  appointed  by  statute, 
still  that  does  not  relieve  them  from  liability  in 
respect  of  Webster,  who  was  not  appointed  under 
any  statute  and  by  whom  the  levy  was  actually 
made.    The  defendant  Wicks  adopted  and  ratified 
what  was  done  by  Washer,  and  he  is  liable  on 
that  ground. 

Avory,  K.C.  and  Lawless  for  the  defendants 
Wicks  and  Wright. — The  overseers  are  not  liable 
for  the  acts  of  the  assistant  overseer.  The 
assistant  overseer  is  in  no  sense  the  servant  of 
the  overseers  ;  he  is  appointed  by  the  vestry  and 
not  by  the  overseers,  who  have  nothing  whatever 
to  do  with  his  appointment,  and  his  position  as 
assistant  overseer  is  recognised  by  statute.  It  may 
be  true  that  a  distress  for  rates  is  rather  in  the 
nature  of  an  execution  than  an  ordinary  distress, 
but  there  is  this  distinction  between  the  case  of 
the  liability  of  a  sheriff  for  the  improper  acts  of 
his  subordinate  officer  and  the  liability  of  over- 
seers for  the  improper  acts  of  an  assistant  overseer, 
that,  whereas  the  officer  of  the  sheriff  is  directly 
appointed  by  the  sheriff  and  has  no  statutory 
position  apart  from  the  sheriff,  the  assistant 
overseer  is  not  directly  appointed  by  the  overseers, 
but  is  appointed  by  the  vestry  (sect.  7  of  59  Geo.  3, 
c  12)  and  has  a  position  recognised  by  statute 
wholly  independent  of  the  overseers.  It  was 
expressed  thus  by  Lord  Denman,  C.J.  in  delivering 
the  considered  judgment  of  the  court  in  Beg,  v. 
Watts  (7  A.  &  E.  461,  at  p.  469) :  "  The  assistant 


overseer  is  not  the  servant  of  the  chnrohwardena 
and  overseers  of  the  parish,  but  of  the  vestry,  from 
whom  he  directly  receives  his  authority';  and 
Goltman,  J.  in  delivering  the  considered  judgment 
of  the  court  in  Points  v.  Attwood  (6  G.  B.  38,  at 
p.  49),  after  citing  the  above  passage  from  Lord 
Denman's  judc^ent,  said:  "The  acts  done  by 
him  are  not,  therefore,  to  be  considered  as  done 
by  him  as  the  agent  of  the  other  overseers,  but  as 
done  by    virtue    of    his  own  authority   derived 
from  the  appointment  of  the  vestry."    Me  lb,  by 
sect.  7  of  59  Geo.  3,  c.  12,  to  be  elected  by  the 
vestry,  who  are  to  specify  the  duties  to  be  per- 
formed by  him  and  to  fix  the  salary  which  he  is 
to  receive,  and  such  salary  is  to  be  paid  oat  of  the 
rates,  and  he  is  by  that  section  authorised  and 
empowered  to  perform  all  such  of  the  duties  of  the 
office  of  the  overseer  as  shall  in  the  warrant  for 
his  appointment    be  expressed,  and  he  may  be 
required  to  give  security ;  so  that  he  is  a  respon- 
sible officer,  having  rights  and  duties  altogether 
apart  from  the  overseers.    It  has  been  argued  that 
the  warrant  is  addressed  to  the  overseers,  and 
that  that  renders  them  liable  for  the  acts  done ; 
but  if  the  overseers  are  to  be  held  liable  merely 
because  the  warrant  was  addressed  to  them,  then 
on  the  same  principle  the  constables  of  the  East 
Sussex  Gonstabulary  would  also  be  liable,  as  the 
warrant  is  addressed  to  them  as  well  as  to  the 
overseers.    It  was,  in  fact,  to  one  of  the  constables 
that  the  warrant  was  first  handed.    The  warranty 
having  been  addressed  to  the  overseers,  most  be 
taken  as  including  the  assistant  overseer,  who 
would  be  equally  empowered  to  perform  all  the 
duties  required  of  the  overseers.    The  defendant 
Wright,  being  abroad  all  the  time,  cannot  be  held 
liable  except  from  his  position  of  overseer,  and  the 
above  considerations  show  that  Wicks  and  Wright 
are  not  liable  merely  by  the  fact  of  their  b^g 
overseers.    Wicks  did  not  make  himself  liable 
merely  by  handing   the  warrant  to   Washer  for 
execution ;  he  did  not  thereby  make  Washer  his 
agent  for  that  purpose,  or  render  himself  liable  for 
the  illegal  acts  of  Washer.    If  a  judgment  creditor 
hands  a  writ  of  ^i.  fa,  to  a  shenff  for  execution, 
without  giving  any  special  direction,  he  is  not 
liable  if  the  sheriff  seizes  the  goods  of  a  wrong 
person: 

Smith  V.  Keah  47  L.  T.  Bep.  142 ;  9  Q.  B.  Div.  S40; 
Morris  v.  Salberg,  61  L.  T.  Bep.  283  ;  22  Q.  B.  Div. 

614. 

It  is  said  that  Wicks  ratified  what  had  been  done  by 
Washer.  There  are  two  answers  to  that :  firsts  there 
was  no  evidence  of  any  ratification  in  fact;  and, 
secondly,  even  if  there  were,  it  would  not  avail,  as, 
if  the  wrongful  act  were  done  without  authority,  a 
subsequent  ratification  of  it  has  no  effect : 

WoolUn  V.  Wright,  7  L.  T.  Bep.  73  ;   1   H.  4  a 
554. 

Lailey  for  the  defendant  Webster. 
BoxaU,  K.C.  in  reply. 

Lord  Altbbstonb,  G.J. — I  cannot  give  my 
decision  without  expressing  my  regret  that  the 
plaintiff,  Mr.  Baker,  was  not  better  advised  in  this 
case,  which  strongly  brings  out  the  absurdity  of 
raising  in  this  way  his  objection  to  paying  this 
rate  lor  educational  purposes.  He  might  have 
taken  his  objection  with  equal  dignity  by  simply 

5aying  under  protest  the  amount  he  objected  ta 
t  is  also  much  to  be  regretted  that  the  police 
should  have  refused  to  execute  the  warrant    It 
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was  their  duty  to  have  execoted  it,  and  if  thej 
had  done  bo,  this  trouble  would  not  have  arisen. 
However,  the  matter  has  now  to  be  dealt  with  as  a 
question  of  law.     The  action  was  brought  against 
tbe  two  overseers  and  the  auctioneer,  who  has 
brought  in  Washer,  the  assistant  overseer,  as  a 
third  party.    At  the  time  in  question  the  over- 
seers of  the  parish  were  the  defendants  Wicks 
and  Wright;  and  there  was  also  an  assistant 
overseer   named    Washer,    who,    in    1892,    was 
appointed  to  perform  all  the  duties  of  an  over- 
seer of  the  poor,  and  at  the  time  now  in  question 
he    was    acting    under   that   appointment.      A 
distress  warrant  had  been  issued,  addressed  to  the 
overseers   of  the  poor  in  respect  of  the  rates 
owing   by  the  plaintiff,  Daniel  Baker;  but  the 
distress  warrant,  the  execution  of  which  formed 
the  subject  of  the  present  action,  was  at  the  time 
of  the  execution  an  effective  warrant  for  the  sum 
of  15s.  and  no  more,  the  rest  of  the  rate  having 
been  paid.    If  the  overseers  are  in  the  position  of 
sheriffs,  the  plaintiffs    would  be  entitled  to  a 
judgment  as  against  the  defendant  Wicks ;  but 
as  to  the  defendant  Wright  it  has  been  shown  that 
he  had  nothing  to  do  with  the  matter.    Wicks 
appears  to  have   ffiven    the  assistant   overseer 
Washer,  in  whose  nands  the  matter  was  placed, 
proper  advice,  but  he  made  no  attempt  to  take  the 
matter  out  of  Washer's  hands.    Overseers  may 
legally  employ  a  qualified  broker  to  levy  the 
ozeoution,  and  may  obtain  an  auctioneer  to  sell 
the     goods.      If    the   auctioneer   in   this   case 
(Webster)  only  took  an  inventory  of  the  goods 
under  the  direction  of  the  assistant  overseer,  then 
he  would  not  be  liable  for  illegal  distress ;  but  the 
facts  proved  in  evidence  show  that  he  did  much 
more  than  take  an  inventory  of  the  value  of  tbe 
goods  under  the  directions  of  Washer.    He  was  a 
principal  in    levying    the  distress,  and   it  was 
improper  conduct  on  his  part ;  it  was  a  wrongful 
act  and  an  excessive  distress.    It  was  contended 
tiiat  Wicks  is  responsible  for  these  unlawful  acte. 
That  raises  the  question  whether  overseers  are 
responsible  for  the  conduct  of  assistant  overseers, 
and   whether  the  same  principle  ought  to    be 
applied  in  the  case  of  overseers  which  is  applied 
in  the  case  of  sheriffs,  who  are  responsible  for 
everything  done  in  carrying  out  the  execution. 
That  seems  to  have  been  held  in  the  case  of 
Qregory  v.  Cotterell  {ubi  sup,),  and  if  that  case 
ffovems  the  present  case,  then  the  plaintiffs  would 
be  entitled  to  succeed  against  the  overseers.    A 
sheriff  is  responsible  for  the  acte  of  his  subordi- 
nates.   Overseers,  however,  are  not  in  the  position 
of    sheriffs,  and  the  principle,  therefore,  which 
applies  to  sheriffs  does  not  apply  to  the  case  of  an 
assistant  overseer,  who  is  by  stetute  appointed  to 
perform  all  the  duties  (A   an    overseer.      The 
assistant  overseer  is  appointed   by  the  vestry, 
and  is  the    servant  of   the  vestry  and  not  of 
the    overseer;    and    the  overseer  is   not  liable 
for    any    act  done    by  the    assistant   overseer 
which  he  has  not  in  any   way  authorised,  and 
to  which  he  is  no  party.    The  assistant  overseer 
acts  by  virtue  of  his  own  authority,  and  there  is 
a  statutory  recognition  of  his  ojfiise  and  of  the 
duties  he  has  to  perform ;  and  therefore  the  law 
with  regard  to  the  responsibility  of  sheriffs  for  the 
acts  of  their  subordinates  does  not  apply.    The 
oases  of  Reg.  v.   Watts  {ubi  sup,)  and  Points  v. 
Aiiwood    {ubi    sup,),    which    have    been    cited, 
altogether  exclude  the  view  that  I  ought  to  apply 


to  overseers  the  same  principle  as  is  applied  in 
the  case  of  sheriffs.  Those  cases  show  clearly 
that  the  assistant  overseer  is  not  the  servant  of  the 
overseers,  but  is  the  servant  of  the  vestry ;  and, 
althoueh,  perhaps,  they  are  not  direct  decisions  to 
that  effect,  but  may  be  said  to  be  dicte  only,  yet 
they  do  lay  down  that  principle  in  the  clearest  and 
strongest  way.  Moreover,  the  stetutes  which 
have  been  cited  show  that  there  is  a  statutory 
recofipiition  that  assistant  overseers  can  perform 
all  Sie  duties  of  overseers,  so  that  apart  from 
authority  which  is  binding  on  me,  the  liegislature 
has  I'ecognised  that  in  the  case  of  overseers  there 
may  be  a  statutory  officer  who  has  power  to  do  all 
the  acte  which  the  overseers  themselves  can  do. 
There  was  no  act  on  the  part  of  the  defendante 
Wicks  or  Wright  which  made  them  responsible 
for  the  teking  of  Mrs.  Baker's  goods,  and  judg- 
ment must  be  given  for  them  with  coste.  As  to 
the  defendant  Webster,  I  find  that  he  did  levy  the 
distress,  and  that  he  took  part  in  an  illegal  act ; 
and  I  also  find  that  he  had  no  remedy  over  as 
against  Washer,  so  that  the  third  party  notice 
fails  against  him. 

Judgment  for  the  plaintiffs  against  Webster 
for  502.,  wiik  costs ;  judgment  for  the  defen- 
dants Wicks  and  Wright  vnth  costs. 

Solicitor  for  the  plaintiffs,  Samuel  Lithgow, 
for  D.  Albert  Daisies,  Hove. 

Solicitors  for  the  defendante  Wicks  and  Wright^ 
Becd  and  Payne,  for  E,  Bedford,  Newhaven. 

Solicitors  for  the  defenduit  Webster,  Needham, 
Tyer,  and  Barrow,  for  E,  0.  and  F,  J.  Jackson, 
Belper. 


Tuesday,  May  3, 1904. 

(Before  Lord  AiiVBBSTONB,    G.J,,  Wills   and 

Kbnnbdy,  JJ.) 

Hagmaibb  (app.)  V,  Oybbsbbbs  of  Willbsdbn 

(resps.).  (a) 

Justices — Summary  jurisdiction — Lists  of  persons 
lictble  to  serve  on  juries — Justices  sitting  in 
"  special  petty  sessions  "  for  revising  jury  lists-^ 
Power  of  justices  to  state  special  case — Juries 
Act  1825  (6  Creo.  4,  c.  60),  s.  10 — Summary  Juris- 
diction Act  1879  (42  &  43  Viet.  c.  4&),  s,  33— 
Interpretation  Act  1889  (52  &  53  Vict  c.  63),  s.  13, 
sub'SS.  11, 12. 

Justices  sitting  in  special  petty  sessions  under 
sect.  10  of  the  Junes  Act  1825,  for  revising  the 
lists  of  jurors,  are  not  a  court  of  summary 
jurisdiction  unthin  the  meaning  of  sect.  13,  sub- 
sect.  11,  of  the  Interpretation  Act  1889,  and  have 
no  power  under  sect.  33  of  the  Summary  Juris- 
diction Act  1879,  or  otherwise,  to  state  a  special 
ease  for  the  opinion  of  the  High  Court,  upon  the 
application  of  a  person  aggrieved  by  their 
decision. 

Oasb  steted  upon  the  application  of  the  appel- 
lant by  four  justices  of  the  peace  sitting  and 
aoting  on  the  24th  Sept.  1903,  under  the  Juries 
Act  1825  (6  Greo.  4,  c.  50),  s.  10,  at  a  special 
petty  sessions  in  and  for  the  division  of  Willesden 
in  the  county  of  Middlesex,  for  the  purpose  of 
reviewing  ana  allowing  the  liste  of  persons  liable 
to  serve  on  juries  for  that  county,  subject  first  to 
the  decision  of  the  court  as  to  whether  under  the 

(A)  Beported  by  W.  W.  Gab,  Esq.,  BanlflteMtt-Law. 
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circuoiBtances  the  jastices  sitting  as  a   special 

Jetty  sessions  under  sect.  10  of  the  Juries  Act 
825  had  the  power  to  state  a  special  case. 
On  the  date  aforesaid  the  respondents,  the 
overseers  of  the  parish  of  Willesden,  submitted 
to  the  justices  a  list  of  persons  in  the  parish  for 
settlement  and  approval  as  being  liable  to  serve 
on  juries  in  and  for  the  county  of  Middlesex, 
and  therein  was  included  the  name  of  the  appel- 
lant, with  his  description  as  veterinary  surgeon. 

The  appellant,  who  was  a  member  of  the  Royal 
College  of  Veterinary  Surgeons,  and  who  was 
carrying  on  practice  as  a  veterinary  surgeon  in 
the  parish,  appeared  by  his  solicitor  and  claimed 
exemption  from  service  on  juries  on  the  ground 
that,  being  on  the  register  of  veterinary  surgeons, 
he  was  a  regiBtered  medical  practitioner  within 
the  meaning  of  the  Juries  Act  1870,  and  was 
thereby  exempt  from  service  on  juries. 

The  justices,  after  hearing  the  parties,  found  and 
determined  that  the  appellant  was  not  a  "  regis- 
tered medical  practitioner "  within  the  meaning 
of  the  words  in  the  Juries  Act  1870,  being  of 
opinion  that  those  words  meant  a  person 
registered  under  the  provisions  of  the  Medical 
Act  1858,  and  defined  by  sect.  34  of  that  Act, 
and  they  declined  to  remove  the  appellant's  name 
from  the  list. 

They  then  stated  this  case  for  the  opinion  of 
the  court  as  to  whether  the  appellant  was  exempt 
from  service  on  juriea  by  virtue  of  his  being  in 
actual  practice  as  a  veterinary  surgeon,  but 
subject  to  the  preliminary  question  as  to  whether 
they  had  power  to  state  a  case. 

The  following  were  the  reasons  which  in  the 
opinion  of  the  justices  rendered  it  doubtful 
whether  they  had  power  to  state  a  special  case 
upon  this  matter :  (a)  there  was  no  hearing  of  an 
"information  or  complaint,"  as  required  by 
sect.  2  of  20  &  21  Vict.  c.  43  (the  Summary 
Jurisdiction  Act  1857) ;  (b)  they  were  not  a  "  court 
of  summary  jurisdiction,"  as  provided  by  sect.  33 
of  42  &  43  Vict.  c.  49  (the  Summary  Jurisdiction 
Act  1879). 

The  Interpretation  Act  1889  (52  &  53  Vict.  c.  63) 
enacts  as  follows  : 

Sect.  13  (11).  The  expression  "court  of  snmmary 
jnriadiotion  "  shall  mean  any  jpstioe  or  jnsticee  of  the 
peace,  or  other  magistrate,  by  whatever  name  called,  to 
whom  jnrisdiotion  is  given  by,  or  who  is  anthorised  to 
act  under,  the  Sammary  Jurisdiction  Acts,  whether  in 
England,  Wales,  or  Ireland,  and  whether  acting  under 
the  Summary  Jurisdiction  Acts  or  any  of  them,  or 
under  any  other  Act,  or  by  virtue  of  his  commission,  or 
under  the  common  law. 

The  justices  conceived  that  this  definition  of 
*' court  of  summary  jurisdiction*'  must  be  governed 
by  the  words  "  to  whom  jurisdiction  is  given  by, 
or  who  is  authorised  to  act  under,  the  Summary 
Jurisdiction  Acts  " ;  otherwise  the  words  at  the 
end  of  the  section  would  mean  justices  acting  in 
any  capacity  whatever. 

Their  jurisdiction  was  not  given  to  them  in  this 
matter  under  the  Summary  Jurisdiction  Acts,  but 
under  special  Acts  relating  to  jurors.  They  could 
only  sit  in  special  sessions  within  the  last  seven 
lavs  of  September  (6  Geo.  4,  c.  50,  s.  10),  with  an 
adjournment  thereof  within  another  seven  days 
(25  &  26  Vict.  c.  107,  the  Juries  Act  1862,  s.  8). 

It  was  heJd  that  justices  sitting  in  special 
sessions  for  licensing  matters  were  not  a  court  of 


summary  jurisdiction  (Boulter  v.  Kent  JuMticee, 
77  L.  T.  Rep.  288 ;  (1897)  A-  0.  556) ;  nor  were 
justices  sitting  at  special  seesions  for  flrranting 
game  licences  (Beg,  v.  Bird  and  others,  d2  J.  P. 
309). 

For  these  reasons  the  justices  considered  it 
doubtful  whether,  sitting  as  they  were  at  a  special 

?et^  sessions  un^er  sect.  10  of  the  Juries  Act 
825  for  reviewing  the  lists  of  jurors,  they  had 
power  to  state  a  special  case  for  the  opinion  of  the 
court,  and  they  submitted  that  point  for  the 
decision  of  the  court. 

Sect.  8  of  the  Juries  Act  1825  (6  Geo.  4,  c.  50) 
provides  that  churchwardens  and  overseers  are  to 
make  out  lists  of  every  man  residing  within  thdr 
parishes  or  townships  who  shall  be  qualified  and 
liable  to  serve  on  juries ;  and  sect.  9  provides  that, 
having  made  out  the  list,  the  churchwardens  and 
overseers  shall  fix  a  true  copy  of  the  same  upon 
the  church  doors,  with  a  notice  subjoined  thereto 
stating  that  all  objections  to  the  list  will  be  heard 
by  the  justices  at  a  time  and  place  to  be  men- 
tioned in  such  notice,  and  shall  sign  tbeir  names 
at  the  foot  of  such  copy. 

Sect.  10  provides : 

The  justices  of  the  peace  in  every  division  in  England 
and  Wales  shall  hold  a  special  petty  sessionB  for  the 
purposes  herein  mentioced,  within  the  last  seven  days  of 
September  in  every  year,  on  some  day  and  at  some  place, 
of  which  notice  shall  be  given  by  their  olerk  before  ths 
20th  day  of  August  next  preoeding,  to  the  church- 
wardens and  overseers  of  every  pariah,  and  to  the  nret- 
seers  of  every  township,  within  such  division,  and  the 
churchwardens  and  overseers  of  each  Darish,  and  the 
overeeers  of  each  township,  shall  then  and  there  produee 
the  list  of  men  qualified  and  liable  to  serve  on  juries 
as  aforesaid,  within  their  respective  parishes  or  town- 
ships, by  them  prepared  and  made  out,  as  bereinbafofe 
directed,  and  shall  answer  upon  oath  such  questions 
touching  the  same  as  shall  be  put  to  them,  or  any  of 
them,  by  the  justices  then  present ;  and  if  any  man,  not 
qnalified  and  liable  to  serve  on  juries  as  aforesaid,  is 
inserted  in  any  such  list,  it  shall  be  lawful  for  the  said 
justices,  upon  satisfaction  from  the  oath  of  the 
party  complaining,  or  other  proof,  or  upon  their  own 
knowledge,  that  he  is  not  qualified  and  liable  to 
serve  on  juries,  to  strike  his  name  out  of  such  list,  and 
also  to  strike  thereout  the  names  of  men  disabled  1^ 
lunacy  or  imbecility  of  mind,  or  by  deafness,  blindness, 
or  other  permanent  infirmity  of  body,  from  serving  oa. 
juries ;  and  it  shall  also  be  lawful  for  such  justices  to 
insert  in  such  list  the  name  of  any  man  omitted  therein, 
and  likewise  to  reform  any  errors  or  omissions  which 
shall  appear  to  them  to  have  been  committed  in  reqwet 
to  the  name,  place  of  abode,  title,  quality,  calling, 
business,  or  the  nature  of  the  qualification  of  any  man 
included  in  any  such  list.     .     .     ." 

Morton  Smith  for  the  appellant — ^The  pre- 
liminary question  is  whether  the  justices  had 
power  to  state  a  special  case.  The  justices  were 
sitting  as  a  court  of  summary  jurisdiction,  and 
they  had  power  to  state  a  case.  They  were  sitting 
and  acting  under  the  provisions  at  sect.  10  of  the 
Juries  Act  1825  as  a  "  special  petty  sessions " 
for  revising  the  jurors'  hsts  ;  and  theyi  were 
therefore  a  court  of  summary  jurisdiction  within 
the  meaning  of  the  Summary  Jurisdiction  Acts. 
A  "special  petty  sessions"  is  simply  a  "petty 
sessions"  held  for  special  purposes.  The  old 
term  for  a  court  of  summary  jurisdiction 
was  a  petty  sessions  court,  and  eveiy  pettj 
sessions  court  is  a  court  of  summary  juriedicti<HL 
At  the  time  this  Act  was  passed  in  the  reign  of 
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George  lY.  justices  sitting  together  were  called 
justices  sitting  in  special  petty  sessions,  and  the 
court  was  called  a  special  petty  sessions  court  or  a 
petty  sessions  court.  Now  they  are  called  a  court 
of  summanr  jurisdiction,  but  the  former  was  the 
title  they  held  until  the  SummBry  Jurisdiction 
Aots  clothed  them  with  the  name  of  "  court  of 
summary  jurisdiction."  The  definition  of  "court 
-of  summary  jurisdiction"  is  given  in  sect.  13, 
sab-sect.  11,  of  the  Interpretation  Act  1889  (52  & 
53  Yict.  a  63),  and  that  definition  includes  any 
mslace  or  justices,  whether  acting  under  the 
Summary  Jurisdiction  Acts,  **  or  under  any  other 
Act,"  or  by  virtue  of  his  commission,  or  under  the 
common  law.  That  definition  could  scarcely  be 
more  comprehensive,  and  it  showti  that  justices 
may  be  a  court  of  summary  jurisdiction,  not  only 
when  they  are  acting  under  the  Summary  Juris- 
diction Acts,  but  also  when  they  are  acting 
'*  under  any  other  Act."  Here  the  justices  were 
sitting  and  acting  under  some  other  Act — namely, 
the  Juries  Act  1825.  The  definition  of  "  court 
of  summary  jurisdiction"  in  force  before  the 
Interpretation  Act  of  1889  was  given  in  sect.  50 
of  the  Summaiy  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  49),  which  was  :  "  Any  justice  or  justices 
of  the  peace,  or  other  magistrate,  by  whatever 
name  called,  to  whom  jurisdiction  is  given  by,  or 
who  is  or  are  authorised  to  act  under,  the 
Summary  Jurisdiction  Acts  or  any  of  such  Acts. 
This  definition  was  added  to  by  the  Interpreta- 
tion Act  1389,  by  adding  on  the  words  :  "  Or 
under  any  other  Act,  or  by  virtue  of  his  com- 
mission, or  under  the  common  law*'  ;  showiog 
the  dear  intention  of  the  Legislature  that  a  court 
of  summary  jurisdiction  should  not  be  con- 
ned to  justices  acting  under  the  Summary 
Jurisdiction  Acts,  but  should  be  extended  so  as 
to  include  justices  acting  under  any  other  Act 
whatever.  In  the  next  sub-section  (sub- sect.  12 
of  sect.  13  of  the  Act  of  1889)  "  petty  sessional 
court "  is  defined  as  meaning  "  a  court  of  summary 
jurisdiction,  consisting  of  two  or  more  justices 
when  sitting  in  a  petty  sessional  court-house," 
and  so  forth.  The  justices  in  the  present  case 
come  within  that  definition  and  are  a  court  of 
summary  jurisdiction,  and  being  a  court  of 
summary  jurisdiction,  thoy  have  power  to  state  a 
case,  under  sect  33  of  the  Summary  Jurisdiction 
Act  1879,  on  the  application  of  any  person 
aggrieved  by  their  order.  The  two  cases  which 
seem  to  have  been  decided  against  the  appellant's 
contention  are  Boulter  v.  Kent  Justices  (77  L.  T. 
Bod.  288;  (1897)  A.  G.  556)  and  Beg,  v.  Bird 
ana  others  (62  J.  P.  309).  Those  cases  are 
distinguishable.  In  Boulter  v.  Kent  Justices 
{ubi  sup,)  the  justices  were  sitting  at  the 
general  annual  licensing  meeting,  and  the 
decision  of  the  House  of  Lords  was  that  they 
were  not  a  court  at  all,  and  therefore  not  a  court 
of  summary  jurisdiction,  and  Lord  ELalsbury, 
L.O.  in  his  judgment  says  that  they  were  not  a 
court  at  all.  That  case,  therefore,  is  distinguish- 
able on  the  ground  that  the  justices  were  sitting 
as  an  administrative  body,  and  were  not  a  court. 
The  next  time  the  question  arose  whether  justices 
were  a  court  of  summary  jurisdiction  was  in 
Beg.  V.  Bird  and  others  {ubi  sup.),  in  which  an 
application  was  made  to  licensing  justices  for  a 
licence  to  deal  in  game,  and  the  same  answer 
applies.  The  only  other  case  in  which  the 
question  seems  to  have  aneen  as  to  the  power  to 
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state  a  case  is  Be  Bethel  (63  J.  P.  453),  which  was 
an    application    made   to   justices    by  William 
Bethel   for   an   order    under    sect  299  of   the 
Lunacy  Act  1890.    There  it  was  held  that  the- 
justices  were  not  a  court  of  summary  jurisdic- 
tion, and  therefore  had  no  power  to  state  a  case 
The  answer  to  that  case  is  that  the  application 
under  that  section  was  one  that  could  he  made  to 
one  justice  sitting  alone,  and  one  justice  sitting 
alone  cannot  be  a  court  of  summary  jurisdiction 
except  specially  made  so  by   statute,  as  in  the 
case  of  metropolitan  police  and  stipendiary  magis- 
trates.     [Lord   Alvbbstonb,    G.J. — That  case 
seems  to  show  that  the  court,  to  state   a  case- 
under  these  sections,  must  be  sitting  as  a  court 
of  summary  jurisdiction,  and  there£>re,   if  you 
can  show  that  this  court  was  sitting  as  a  court  of 
summary  jurisdiction,  it  carries  you  a  long  way.] 
Under  this  sub-section  of  the  Act  of  1889,  justices- 
sitting  to  hear  an  application  for  the  issue  of  a 
distress  warrant  for  nonpayment  of  poor  rates 
have  power  to  state  a  case : 

Fourth  City  Mutual  Building  Society  v.  Chu/reh' 
wardens,  #r.,  of  East  Ham,  (1892)  1  Q.  B.  661. 

[Lord  Alvbbstonb,  C.J. — The  point  is  whether 
the  justices  were  acting  as  a  court  of  summary 
jurisdiction  in  settling  this  list.  I  presume  there 
is  no  other  power  given  to  them  to  state  a  case 
except  that  given  in  sect.  33  of  the  Summary 
Jurisdiction  Act  1879J  That  seems  to  be  so,  as 
under  sect.  2  of  the  Summary  Jurisdiction  Act 
1857  (20  &  21  Yict.  c.  43)  a  case  could  only  be 
stated  on  the  hearing  of  an  **  information  or  com- 
plaint,'* and  the  present  case  would  not  come 
within  those  words.  Unless  by  case  stated  therC' 
can  be  no  appeal,  as  by  the  Juries  Act  1870,  s.  12, 
the  list,  when  revised  by  the  justices,  is  made 
absolutely  conclusive. 

The  respondents  did  not  appear. 

Lord  Alvbbstonb.  C.J. — The  point  raised  by 
the  magistrates  as  to  their  power  to  state  a  special 
case,  which  counsel  has  argued  before  us,  is 
certainly  one  of  difficulty ;  and,  if  our  decision 
that  there  is  no  power  to  state  a  special  case 
should  be  found  to  be  right,  it  is  desirable  that 
the  matter  should  be  made  plain,  if  it  is  thought 
advisable  that  there  should  be  means  of  question- 
ing the  discretion  or  the  exercise  of  jurisdiction 
of  the  magistrates  under  sect.  10  of  the  Juriea 
Act  1825.  The  power  to  state  a  special  case  is 
now  given  by  the  words  of  sect.  33  of  the  Sum- 
mary Jurisdiction  Act  1879 :  "  Any  person 
aggrieved  who  desires  to  question  a  conviction, 
order,  determination,  or  other  proceeding  of  a 
court  of  summary  jurisdiction  oa  the  ground 
that  it  is  erroneous  in  point  of  law,  or  is  in  excess 
of  jurisdiction,  may  apply  to  the  court  to  state  a 
special  case."  Those  words  are  wider  than  the 
words  of  the  former  section  giving  power  to  state 
a  case — namely,  sect.  2  of  the  Summary  Jurisdic- 
tion Act  1857.  Thc^  are  a  re-enactment  of  the 
provisions  of  the  old  Summary  Jurisdiction  Act  of 
1857,  with  the  subsequent  Act,  and  they  contain 
the  words,  not  "  information  or  complaint,"  as  the 
earlier  Act  did,  but  "conviction,  order,  deter- 
mination, or  other  proceeding  of  a  court  of  sum- 
mary jurisdiction" ;  but  they  still  leave  untouched 
the  question  of  whether  or  not  the  body  that  is 
acting,  or  is  called  upon  to  state  a  special  case, 
is  a  court  of  summary  jurisdiction.  Then,  in 
1  order  to  make  out  that  thin  court  was  a  court  of 
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summary  jurisdiction,  counsel  baa  called  our 
attention  to  sub-sect.  11  of  sect.  13  of  tbe  Inter- 
pretation Act  of  1889,  wbicb  says :  *'  Tbe  expres- 
sion 'court  of  summary  jurisdiction'  shall  mean 
any  justice  or  justices  of  tbe  peace,  or  otber 
magistrate,  by  wbatever  name  called,  to  wbom 
jurisdiction  is  giyen  by,  or  wbo  is  authorised  to 
act  under,  tbe  Summary  Jurisdiction  Acts  " — ^it 
is  not,  of  course,  contended  tbat  tbe  justices  in 
tbe  present  case  fulfil  or  come  witbin  those  words 
— "  whether  in  England,  Wales,  or  Ireland,  and 
whether  acting  under  the  Summary  Jurisdiction 
Acts  or  any  of  them,  or  under  any  other  Act,  or 
by  virtue  of  his  commission,  or  under  tbe  common 
law."  In  my  opinion,  tbat  latter  part  of  tbe 
section  practically  implies  that  tbe  justices  are 
acting  as  a  court  of  summary  jurisdiction ;  that 
they  are,  so  to  speak,  exercising  the  same  sort 
of  jurisdiction  as  is  intended  to  be  exercised  by 
a  court  of  summary  jurisdiction,  though  that 
jurisdiction  may  be  given  by  some  other  Act, 
or  by  common  law,  and  not  directly  under  the 
Summary  Jurisdiction  Acts  or  any  of  them. 
The  question  wbicb  we  have  to  consider  is 
whether  or  not»  when  the  justices  sit  in  special 
petty  sessions  uader  sect.  10  of  the  Juries  Act  of 
1825,  for  revising  tbe  lists  of  persons  liable  to 
serve  on  juries,  that  is  a  court  of  summary  juris- 
diction within  tbe  meaning  of  tbe  Interpretation 
Act  1889,  s.  13,  sub-s.  11.  I  do  not  think  that 
the  question  can  be  answered  simply  by  tbe  sug- 
gestion tbat  they  are  a  court  of  petty  sessions.  I 
quite  agree  that  courts  of  petty  sessions  may 
have  powers  under  tbe  Spmmary  Jurisdiction 
Acts  and  may  act  under  the  Summary  Jurisdic- 
tion Acts;  but  it  seems  to  me  tbat  courts  of 
petty  sessions  were  perfectly  well  known  at  the 
time  of  tbe  Interpretation  Act  of  1889 ;  and  the 
next  sub-section  of  sect.  13  of  tbe  Interpretation 
Act  deals  with  petty  sessional  courts  and  refers 
to  them  as  being  courts  of  summary  lurisdiction 
oonsisting  of  two  or  more  justices,  when  sitting 
in  a  petty  sessional  court- bouse,  and  so  on.  If  it 
had  been  intended  in  the  Summary  Jurisdiction 
Act  of  1879  to  say  that  all  magistrates  sitting 
in  petty  sessions  should  have  power  to  state  a 
•case,  one  would  not  expect  to  find  tbe  language 
"  Any  person  aggrieved  wbo  desires  to  question 
a  conviction,  order,  determination,  or  otber 
proceeding  of  a  court  of  summary  juris- 
diction." Looking  at  tbe  purview  of  sect.  10 
of  the  Juries  Act  of  1825,  ana  tbe  object  of  tbat 
section,  it  seems  to  me,  speaking  for  myself,  tbat 
tbe  class  or  sort  of  jurisdiction  tnere  exercised  is 
not  such  jurisdiction  as  would  be  rightly  described 
as  being  under  tbe  Summary  Jurisdiction  Acts, 
or  under  otber  Acts  giving  what  I  may  call 
similar  powers  to  the  Summary  Jurisdiction  Acts. 
Tbe  overseers  have  to  sign  tbe  list  (sect.  9). 
They  have  to  justify  it  by  being  present  there 
and  answering  any  questions  upon  it,  and,  if  any 
man  not  qualified  and  liable  to  serve  is  inserted  in 
such  list, "  it  shall  be  lawful  for  the  justices,  upon 
satisfaction  from  the  oath  of  tbe  party  complain- 
ing, or  otber  proof,  or  upon  their  own  knowledge, 
that  be  is  not  qualified  and  liable  to  serve  on 
juries,  to  strike  his  name  out  of  such  list,"  and 
po  on.  It  seems  to  me  that  that  is  a  class  of 
jurisdiction  which  can  scarcely  be  aptly  described 
as  tbe  proceeding  of  a  court  of  summary  juris- 
diction. It  is  like  a  public  authority  who  know 
tbe  neighbourhood,  who  are  allowed  to  act  upon 


their  own  knowledge,  and  wbo  really  are  not 
bound  and  fettered  by  tbe  ordinary  rules  of  evi- 
dence, as,  of  course,  they  ought  not  to  be  when 
they  are  proceeding  to  revise  this  list*,  as  to  whioh 
they  have  a  good  deal  of  personal  knowledge ;  and 
I  cannot  help  tbinkiog  that  it  would  require 
clearer  words  than  are  contained  even  in  the 
extended  provisions  of  the  Summary  Jurisdiction 
Act  of  18/9  to  justify  us  in  coming  to  the  oon- 
dusion  that  these  justices  constituted  that  claes 
of  court  which  has  power  to  state  a  special  case. 
In  my  opinion,  therefore,  the  objection  raised  by 
the  magistrates — ^namely,  that  they  had  no  power 
to  state  a  special  case — is  one  to  which  we  must 
give  effect,  and  consequently  we  ought  not  to 
entertain  this  special  case. 

Wills,  J. — I  am  of  tbe  same  opinion.    I  only 
wish  to  add  to  what  my  Lord  has  said  by  pointinfp 
out  tbat  the  expression  "  petty  sessional  oourt« 
as  used  in  sub- sect.  12  of  sect.  13  of  the  Inter- 
pretation Act  1889,  is  a  comparatively  modem 
phrase.    I  doubt  exceedingly    whether    it  could 
even  be  found  in  any  Act  passed  more  thaa  fifty 
years  ago,  although  there  are  expressions  to  be 
found  in  Acts  passed  long  before — for  instance, 
in  this  Juries  Act — namely,  "  petty  sessions,"  or 
*'  special  petty  sessions."    I  cannot  help  thinking 
that    if  the  Interpretation  Act,   properly    con- 
sidered, bad  intended  to  include  those  expressions 
as  well  as  "  petty  sessional  court,"  it  would  have 
said  so.    I  think  there  is  a  reason  for  the  distinc- 
tion— ^that  is  to  say,  "petty   sessional    oonrt" 
being  a  phrase  of  modern  origin,  in  all  proba- 
bility it  will  be  found  tbat  it  never  is  used  unless 
the  tribunal  or  meeting  of  justices,  to  which  it  is 
applied,  was  really  exercising  judicial  powers  and 
judicial  functions.     Thei'efore  there  may  be  a 
very  good  reason  for  saying  that,  wherever  the 
term  "  petty  sessional  court "  is  used,  the  phrase 
shall  mean  and  shall  involve  that  the  tribunal  is 
a  court  of  summaiy  jurisdiction,  whereas  it  would 
be  a  very  considerable  extension  of  the  existing 
notions  upon  tbe  subject  to  bring  all  meetingso! 
justices  in  petty  sessions  into  the  same  category 
and  say  that  they  are  to  be  looked  upon  as  having 
tbe  same  power  as  a  court  of  summary  juris- 
diction, wluch  would,    of  course,  ^ve  them  the 
power  of  stating  a  case.    If  the  Juries  Act  of 
1825,  instead  of  saying  '*  special  petty  sessions,'* 
had  said  that  they  sfa^ll  hold  a  "  petty  sessional 
court,"  there  would  have  been  no  doubt  tbat  the 
Interpretation  Act  of  1889  would  have  made  them 
a  court  of  summary  jurisdiction.    I    am  quite 
confident  that  in  the  year  1825,  when  the  Juries 
Act  was  passed,  the  phraseology  *'  petty  sessional 
court "  was  never  used. 

Kbnnbdy,  J. — I  concur  in  the  judgment  of 
my  Lord. 

Judgment  accordingly .     Case  stnick  ouL 
Solicitor  for  the  appellant,  George  Thatcher. 
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Thursday,  May  5, 1904. 

(Before  Lord  Alvesstone,  C.J.,  Wills  and 

Kennedy,  JJ.) 

Fabthing  (app.)  v,  Pabkinson  (reap.),  (a) 

Food  and  drugs — Warranty — Notice — Sale  of 
Food  and  Drugs  Act  1875  (38  &  39  Vict.  c.  63), 
8.  25— fifoZe  of  Food  and  Drugs  Act  1899  (62  &  63 
Viet  c.  51),  s.  20. 

An  information  having  been  laid  by  the  respondent 
against  the  ampeUant  under  sect.  6  of  the  Sale  of 
Food  and  jfrugs  Act  1875,  the  appellants 
solicitors  sent  on  the  2nd  Nov.  to  the  respondent 
ihe  following  notice  :  "  We  beg  to  give  you  formal 
notice  that  our  client  purchased  tJie  same  butter 
with  a  written  warranty  from  0.  L.  Limited,  of 
84,  C.-st,  M.  The  following  is  a  copy  of  the 
warranty  in  question :  *  We  guarantee  all  butters 
sold  by  us  to  be  absolutely  pure ;  guaranteed  pure 
butter  within  ihe  Zrd  and  7th  sects,  of  the 
Margarine  Act  1877.'  .  .  .  The  defendant 
intends  to  rely  on  the  foregoing  as  a  defence  to 
this  summons.'* 

On  the  4th  Aug.  the  appellant  had  purchased  the 
butter  of  the  wholesale  house ^  and  un  the  invoice 
was  stated  :  "  We  guarantee  all  butters  sold  by  us 
to  be  absolutely  pure.'*  The  appellant  was  die- 
satisfied  unth  this,  and,  when  going  to  the  whole- 
sale house  the  following  week,  and  after  the 
butter  was  delivered,  took  the  invoice  to  the 
wholesale  house,  who  put  on  it :  "  Chiaranteed 
pure  butter  in  accordance  voith  the  drd  and  1th 
sections  of  the  Margarine  Act  1887.  In  case  of 
samples  being  taken  for  analysis,  show  this 
warranty  to  the  inspector." 

Held,  that  the  notice  of  the  2nd  Nov.  was  a  good 
notice  of  a  defence  under  sect.  20  of  the  Sale  of 
Food  and  Drugs  Act  1899. 

Case  stated  on  an  information  preferred  bj  the 
respondent  against  the  appellant,  under  sect.  6  of 
the  Food  and  Drags  Act  1875,  for  that  the 
appellant,  on  the  5th  Oct.  1903,  at  his  shop,  by 
one  of  his  employees,  did  unlawfully  and  wilfully 
sell  to  the  respondent,  and  to  his  prejudice,  as  and 
for  a  certain  article  of  food — to  wit,  butter — a 
certain  article  of  food  which  was  not  of  the  nature, 
substance,  and  quality  of  the  article  of  food 
demanded  by  him,  the  same  containing  18*75  per 
oent.  of  water,  contrary  to  the  statute  and  the 
regulations  of  the  Board  of  Argiculture  in  sach 
ease  made  and  provided. 

Upon  the  hearing  of  the  information  it  was 
admitted  by  the  appellant  that  the  respondent,  on 
the  date  named  in  the  summons,  purchased  from 
him  a  pound  of  butter  for  analysis,  and  that  the 
respondent  had,  in  connection  with  such  purchase, 
complied  with  all  the  requirements  of  the  Food 
and  Drugs  Act  of  1875  and  1899  in  relation  to  a 
purchase  for  analysis. 

Furthermore,  the  appellant  did  not  dispute  the 
analyst's  certificate,  showing  that  the  butter  con- 
tained 18'75  of  moisture,  being  275  in  excess  of 
the  standard  fixed  by  the  Board  of  Agriculture  in 
the  Sale  of  Butter  Regulations  1902,  but  he 
relied  for  his  defence  upon  a  warranty  under 
^dct.  25  of  the  Food  and  Drugs  Act  1875,  as 
amended  by  sect.  20  of  the  Food  and  Drugs  Act 
1899. 

Before  the  defence  was  opened  the  respondent 
took  the  objection  that   such   defence  was  not 

U)  Bepoited  byW.  ds  B.  Hsbbbrt,  Eaq.,  BarriBtmH^t-Law. 


ayailable  to  the  appellant,  inasmuch  as  his  notice 
of  intention  to  rely  upon  the  warranty  did  not 
comply  with  the  requirements  of  sect.  20  of  the 
Food  and  Drugs  Act  1899,  as  it  was  not  accom- 
panied by  a  copy  of  the  invoice  or  alleged  warranty 
relating  to  the  butter  purchased  by  him. 

The  following  is  a  copy  of  the  notice  of  Nov.  2, 
1903: 

With  reference  to  the  sammonB  iBsned  by  yoa 
on  the  26th  Cot.  against  Fred  Farthing,  of  323^ 
AioBworth-road,  BadohfPe,  for  selling  yon  adolterated 
batter  on  the  5th  Oct.,  and  which  anmmona  waa  served 
upon  oar  client  on  the  30th  Oct ,  we  beg  to  give  you 
formal  notice  that  oar  client  pnrchased  the  same  batter 
with  tt  written  warranty  from  George  Little  Limited,, 
general  provision  merchants,  of  84,  Corporation-street, 
Manchester.  The  following  is  a  copy  of  the  warranty 
in  qaestion :  "  We  gaarantee  all  batters  sold  by  as  to 
be  abflolately  pare ;  gaaranteed  pare  batter  in  ao'V)rd- 
ance  with  the  3rd  and  7th  sections  of  the  Margarine 
Act  1887."  The  defendant  sold  the  batter  in  qaestion  in 
tbe  same  state  as  parchased,  and  at  the  time  when  he 
sold  it  had  no  reason  to  believe  that  it  was  otherwise. 
The  defendant  intends  to  rely  on  the  foregoing  as  a 
defence  to  this  summons. 

The  following  is  a  copy  of  the  whole  invoice  or 
warranty  at  the  time  of  sale  given  in  respect  of 
the  purchase  of  the  butter  by  the  appellant : 

84,  Corporation- street,  Manchester,  4ch  Aag.  1903. — 
Messrs.  City  Tea  Company,  Badcliffe  Bridge. — Boaght 
of  Greorge  Little  Limited,  general  provision  merchants ; 


3  Bales  Stott  Plain  M.  No.  63  58/9  neU  6.1.19 

64/6 

£20  16    t 

2|  tjids  and  8ino 

3.16 

8/- 

8    6    8 

18  w.  fcibdrs.        ...       ...       ...       ... 

1.1.6 

41/. 

8  18    6 

3  Eggs  and  G.  L.  L.  Blue       

24 

7/- 

8    8    0 

1  c/  2  Crown  Bed          

12 

4/9 

3  17    0 

4tb  and  6tb  20  Firkins  Butter  Llstowel 

Boaes. 

No8.                     1  Mos. 

1      810    14 

11       3.  6     16 

'i      8.  8    16 

13      3  37     14 

8      3.  1    14 

18      3.  0    14 

4      3.  1     14 

14      8   4    16 

6      8.  6    16 

16      8.  8     16 

6      8.  1     16 

16      8.  6    16 

7      8.  6    14 

17      3.  6    16 

8      8.  1     16 

18      9.  6    14 

9      8.  8     14 

19      8.  2    14 

10      8.  4    16 

20      8.  3     16 

7.8.  7 

7.8.  3 

1.1.  6 

1.1.  6 

13.8.86 

88/- 

6.3.  3 

6.1.34 

68  17    6 

1  £91  17  10 

We  gaarantee  all  batters  sold  by  as  to  be  absolutely 
pure. — Geo.  Little  Limited,  Geo.  W.  Little. 

Before  giving  their  decision  upon  the  objection 
the  justices  decided  to  hear  the  appellant's  case. 

In  support  of  the  dt^ence  the  following  facts 
were  admitted  or  proved  in  evidence  : 

The  appellant  in  due  time,  as  required  by  the 
stritute  by  his  solicitors,  wrote  and  sent  to  the 
respondents  and  to  Messrs.  Geo.  Little  Limited 
(the  wholesale  merchants  from  whom  the  appellant 
purchased  the  butter)  the  letter,  a  copy  of  wnich  is 
set  out  above. 

The  appellant  on  the  4th  Aug.  1903,  in  the 
ordinary  course  of  his  business,  called  upon 
Messrs.  Greo.  Little  Limited  at  their  warehouse  in 
Manchester  to  buy  some  Irish  butter,  and  he  was  * 
shown  by  Mr.  Little  certain  Irish  butter.  The 
appellant  cut  and  tasted  the  same,  and  then  and 
there  asked  Mr.  Little  whether  the  firm  would 
give  him  a  warranty  with  the  butter  in  question. 
Mr.  Little  replied  that  he  would  give  the  appellant 
the  fullest  warranty,  such  warranty  to  be  put  upon 
the   invoice.    The  appellant,  relying  upon    this 
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undertaking,  thereupon  agreed  to  and  did  purohase 
i/wentj  firkins  of  the  batter. 

On  the  same  day — namely,  the  4th  Aug. — in 
the  ordinary  course  of  business,  the  invoice  for 
the  firkins  of  batter  (a  copy  of  which  is  set  out 
above)  was  made  out  and  sent  to  the  appellant, 
together  with  six  of  the  same  twenty  firkins  of 
butter. 

The  appellant,  being  dissatisfied  with  the 
warranty  as  originally  written  upon  the  invoice, 
upon  ms  next  journey  into  Manchester  the 
following  week,  but  after  delivery  of  the  butter 
described  and  comprised  in  the  invoice,  personally 
took  the  original  invoice  back  to  Messrs.  Little 
Limited  and  told  them  it  was  not  as  full  as  he 
had  expected,  and  that  he  should  prefer  to  have 
it  strengthened. 

Thereupon  Messrs.  Geo.  Little  Limited  indorsed 
upon  the  original  invoice  the  further  words 
following : 

Gaaranteed  pure  bntter  in  aooordance  with  tbe  3rd 
and  7th  Bectlons  of  the  Af argfarine  Aot  1887.  In  omo  of 
Bamplefl  being  taken  for  analysis,  show  this  warranty 
to  the  inapeotor. — Geo.  Littlb  Limited. 

The  remainder  of  the  twenty  firkins  of  butter 
were  delivered  to  the  appellant  on  the  6th  Aug. 
1903,  prior  to  the  invoice  being  altered  by  the 
addition  of  these  words. 

The  pound  of  butter  purchased  by  the  respon- 
dent was  out  of  the  twenty  firkinu  so  purchased 
by  the  appellant  from  Messrs.  Geo.  Little  Limited, 
and  was  comprised  within  and  covered  by  the 
same  warranty  or  waiTanties  upon  which  the 
appellant  made  his  purchase,  and  the  appellant 
had  purchased  it  as  the  same  article  in  nature, 
fiabstance,  and  quality,  as  that  demanded  of  him 
by  the  respondent  on  the  5th  Oct.  1903,  and 
he  sold  it  to  the  respondent  in  the  same  state  as 
purchased  by  him,  and  he  had  no  reason  to  believe 
at  the  time  when  he  sold  it  to  the  respondent  it 
was  otherwise. 

On  the  close  of  the  appellant's  case  the  respon- 
dent  again  contended  (a)  that  the  defence  of 
warranty  under  sect.  25  of  the  Food  and  Drugs 
Act  1875  was  not  available  to  the  appellant,  as 
the  letter  of  the  2nd  Nov.  was  not  a  sufficient 
compliance  with  the  form  of  sect.  20  of  the  Food 
and  Drugs  Act  1899,  inasmuch  as  it  was  not 
accompanied  by  a  copy  of  the  invoice  or  warranty 
relating  to  the  purchase ;  and  the  respondent  also 
<iontended  (b)  that  the  copy  warranty  contained  in 
the  letter  of  Nov.  2nd  was  not  a  correct  copy, 
because  it  included  words  of  warranty  which  were 
not  originally  upon  the  invoice  at  the  time  the 
property  in  the  goods  passed  or  when  the  same 
were  delivered,  and  such  words  having  been 
reduced  into  writing  after  the  date  of  the  purchase 
were  not  available  as  a  warranty  under  sect.  25  of 
the  Act. 

The  appellant  in  reply  contended  (a)  that  the 
general  warranty  originally  upon  the  invoice  was 
sufficient  without  regarding  the  supplemental 
warranty  indorsed  afterwards ;  (h)  that  the  original 
warranty  being  a  general  one,  the  letter  of  the 
2nd  Nov.  was  a  sufficient  compliance  with  the 
20th  section  of  the  1899  Act  without  sending  a  copy 
of  the  invoice  as  well ;  (e)  that  the  supplemental 
warranty  indorsed  under  the  circumstances  set 
out  above  was  good  and  available  as  a  warranty 
within  the  meaning  of  sect.  25  of  the  Food  and 
Drugs  Act  1875  as  it  was,  he  contended,  not 


necessary  for  a  warranty  which  is  in  fact  con- 
tracted for  (as  in  this  case)  to  be  reduced  into 
writing  at  the  time  of  the  contract ;  (d)  that  if 
the  respondent's  objection  to  the  supplemental 
warranty  was  good,  the  fact  that  the  words  of  it 
had  been  included  in  the  letter  of  the  2nd  Nov. 
did  not  prevent  such  letter  from  being  a  good 
notice  of  the  original  warranty. 

The  justices  were  of  opinion  that  the  appellant 
had  proved  what  would  have  been  a  good 
warranty  had  it  been  available  as  a  defence,  but 
bein^  also  of  opinion  that  the  letter  of  the 
2nd  Nov.  was  not  a  good  notice  within  the 
meaning  of  sect.  20  of  the  Food  and  Drugs  Act 
1899,  they  considered  the  appellant  was  debarred 
from  relying  upon  it  as  a  defence,  and  they 
accordingly  convicted  the  appellant  upon  the 
information. 

By  the  Sale  of  Food  and  Drugs  Act  1875  (38  & 
39  Vict.  c.  63),  s.  25 : 

If  the  defendant  in  any  proseoation  nnder  this  Aot 
prove  to  the  eatiaf action  of  the  jastices  or  court  that 
he  had  porchased  the  article  in  qneation  as  the  same  in 
nature,  substance,  and  quality  aa  that  demanded  of  him 
by  the  proaeoutor,  and  with  a  written  warranty  to  that 
effect,  that  he  had  no  reason  to  believe  at  the  time  when 
he  Bold  it  that  the  article  waa  otherwise  and  that  he 
sold  it  in  the  same  atate  aa  when  he  purchased  it,  be 
ahall  be  discharged  from  the  proaecution,  but  shall  be 
liable  to  pay  the  coats  incurred  by  the  proaeoutor,  unless 
he  ahall  have  given  due  notice  to  him  that  he  will  rely 
on  the  above  defence. 

By  the  Sale  of    Food  and  Drugs   Aot  1899 

(62  &  63  Vict.  c.  51),  s.  20  (1) : 

A  warranty  or  invoice  shall  not  be  available  aa  a 
defence  to  any  proceeding  under  the  Sale  of  Food  and 
Druga  Acta  unleaa  the  defendant  has  within  aeven  daya 
after  service  of  the  aummona  aent  to  the  purchaser  a 
copy  of  auoh  warranty  or  invoice,  with  a  written  notioe 
stating  that  he  intends  to  rely  on  the  warranty  or  invoice, 
and  specifying  the  name  and  address  of  the  person  from 
whom  he  received  it,  and  has  also  sent  a  like  notice  of 
hia  intention  to  such  person. 

Avory,  K.O.  (Biron  with  him)  for  the  appelant 
— The  letter  sent  contained  the  written  warranty, 
and  therefore  it  was  a  statement  of  what  the 
warranty  was.  As  the  warranty  originally  stood 
it  was  quite  sufficient,  and  it  was  only  ex 
dbundanti  cauteld  that  the  subsequent  words  were 
added  to  make  it  beyond  dispute.  All  that  is 
required  under  these  sections  is  that  there  shall 
be  a  notice  to  the  prosecution  that  you  are  goins 
to  rely  on  the  warranty,  and  that  its  terms  shall 
be  set  out.  The  real  complaint  here  is  that  we 
have  given  the  prosecution  too  mach  information; 
in  fact,  we  have  given  them  more  than  is  neces- 
sary.   He  referred  to 

Irving  v.  Callow  Park  Dairy  Company ;  Bacon  v. 
8ame,  20  Coz  Mag.  Cas.  616 ;  87  L.  T.  B«p.  70. 

Gordon  Hewart  for  the  respondent. — ^The  words 
on  the  invoice  ori^nally  were  not  a  sufficient 
warranty.  The  words,  **  or  invoice,"  in  sect.  20  (1) 
of  the  Sale  of  Food  and  Drues  Act  1899  refer  back 
to  the  Margarine  Act  of  1887,  because,  under 
sect.  7  of  that  Act  the  invoice  is  sufficient — ^that 
is  to  say,  it  is  enough  under  that  Act  that  the 
commodity  should  have  been  bought  as  butter. 
There  must  not  only  have  been  a  warranty,  but 
there  must  have  been  a  written  warranty  contem- 
poraneous with  the  contract  of  sale,  it  is  mis- 
leading to  add  words  in  the  notice  which  are 
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^ded  to  the  warranty  afterwards.  The  statute 
proyides  the  warranty  shall  he  a  written  warranty 
with  which  the  batter  was  purchased.  The  cases 
of  Farmers*  Cleveland  Dairy  Cornpany  v. 
Stevenson  (63  L.  T.  Bep.  776 ;  17  Ooz  0.  G.  481), 
Laidlaw  y.  Wilson  (1894)  1  Q.  B.  74),  and  Elliot 
▼.  Pilcher  (85  L.  T.  Rep.  60;  (1901)  2  K.  B.  817) 
are  different  from  this  case.  The  Act  provides 
that  what  is  to  be  sent  by  the  defendant  is  a  copy 
of  the  warranty — that  is  to  say,  a  copy  of  the 
warranty  which  is  a  contemporaneons  descrip- 
tion. If  the  defendant  was  going  to  rely  upon  a 
warranty  contained  upon  the  inyoioe  he  ought  to 
have  sent  a  copy  of  the  whole  of  the  invoice  with 
the  warranty  upon  it.  Even  if  it  were  not  neces- 
sary to  send  a  complete  copy  of  the  invoice,  the 
notice  here  was  bad,  because  the  later  words  were 
added.  They  were  certainly  not  words  of 
warranty  upon  which  the  butter  had  been 
purchased. 

Avory,  K.C.  in  reply. 

Lord  Alvbrstonb,  G.J. — In  my  opinion  a 
great  many  points  have  been  raised  in  this  case 
that  do  not  arise,  and  on  which  I  do  not  intend  to 
express  my  opinion  at  all.  If,  for  instance,  under 
sect  20,  the  person  setting  up  the  warranty  has 
thought  fit  to  add  words  which  would  alter  the 
character  of  the  warranty,  which  was  truly  given, 
to  make  them  more  in  his  own  f avonr,  and  has 
said,  "  This  is  my  warranty,"  and  the  magistrates 
have  before  them,  or  ara  satisfied  that  that  is 
added  for  the  purpose  of  putting  something 
which  was  not  the  warranty  at  the  time,  1  do  not 
say  whether  or  not  we  ought  to  allow  tbe  defence 
to  be  set  up.  The  only  point  which  I  decide  is 
that  this  section  is  a  procedure  section  amending 
the  original  sect.  25,  giving  certain  protection  to 
prosecutors,  and  giving  certain  rights  to  the  person 
who  is  called  in  by  virtue  of  the  warranty. 
Sect.  25  says  that  if  the  defendant  proves  to  the 
satisfaction  of  the  justices  that  he  purchased  the 
article  as  the  same  in  nature  and  snbstance,  with 
a  written  warranty  to  that  efPact,  and  he  had  no 
reason  to  believe  it  to  be  otherwise,  and  that  he 
sold  it  in  the  same  state,  he  is  discharged,  but  he 
shall  be  liable  to  pay  the  costs  incurred  by  the 
prosecutor,  unless  he  shall  have  given  due  notice 
that  he  will  rely  upon  that  defence.  That  left  it  to  a 
certain  extent  in  doubt  as  to  what  the  prosecutor 
was  to  be  told.  Then  came  sect.  20,  which 
nndoubtedly  was  partly  framed  on  sect.  7  of  the 
Margarine  Act,  which  had  provided  that  a  person 
should  also  be  allowed  to  set  up  a  written 
warranty  or  invoice.  The  words,  **or  invoice," 
came  from  that,  and  there  are  cases  in  which  the 
warranty  is  only  to  be  implied  from  the  invoice. 
Therefore,  when  the  Legislature  came  to  amend 
the  Act,  they  had  to  deal  with  the  first  Act,  which 
spoke  of  a  warranty,  and  the  second  Act,  which 
spoke  of  a  warranty  or  invoice.  The  section  says : 
"  A  warranty  or  invoice  shall  not  be  available  as  a 
defence"  unless  the  defendant  has  sent  to  the 
purchaser  a  copy  of  such  warranty  or  invoice, 
with  a  written  notice  stating  that  he  intends  to 
rely  upon  the  warranty  or  invoice.  The  reason 
tbe  words,  *'  or  invoice,  are  added  in  that  section 
was  because  in  the  beginning  of  the  section  they 
said,  "  warranty  or  invoice  shall  not  be  available," 
and,  to  construe  the  section  reasonably,  it  means 
that,  if  you  rely  on  a  warranty  under  sect.  25, 
jon  should  send  a  copy  of  the  warranty ;  if  you 


rely  on  an  invoice  you  should  send  a  copv  of  the 
invoice.  But  I  can  onlv  repeat  that  which  I  said 
in  Bacon  v.  Callovo  Park  Dairy  Company  (87  L.  T. 
Rep*  70),  and  the  argument  in  this  case  has  not 
made  me  think  that  I  went  too  far — that  the 
section  meant  a  copy  of  that  which  entitled  the 
defendant  to  believe  that  the  article  was  the  same 
in  nature,  substance,  and  quality  as  that  which  is 
to  be  sent,  and  prima  facie  it  means  a  copy  of  the 
terms  of  the  warranty  on  which  the  defendant 
bought.  1  have  never  said  anything,  to  my  know* 
ledge,  to  indicate  that  I  do  not  think  the  warranty 
ought  not  to  be  in  writing.  On  the  contrary,  1 
pointed  out  in  Bacon's  case  and  another  case 
which  is  referred  to  there,  that  under  sect.  25,  and 
under  all  the  sections,  the  wari*anty  must  be  in 
writing.  The  whole  point  there  was,  the  warranty 
being  "pure  milk,  with  all  its  cream,"  which 
words  were  put  on  each  chum,  and  were  given 
in  pursuance  of  a  verbal  contract,  I  held  that 
the  previous  contract  to  g^ve  the  warranty  need 
not  be  in  writing,  but  the  warranty  itself  under 
which  the  goods  were  bought  must  be  in  writing. 
I  have  heard  nothing  to-day  to  the  contrary, 
and  1  certainly  now  do  not  entertain  any 
opinion  to  tbe  contrary.  Now,  what  happened 
in  this  case  P  I  think  the  defendant  may  be  quite 
entitled  to  say:  I  did  buy  these  goods  on  the 
terms  of  the  written  warranty,  but  whether  that 
involved  both  documents  or  only  one  I  express  no 
opinion  about.  I  only  say  he  may  be  entitled  to 
say,  when  the  case  comes  to  be  dealt  with,  that  the 
only  warranty  may  be  that  on  which  the  goods 
were  bought,  and  which  contained  the  first  words : 
"We  guarantee  all  butters  sold  by  us  to  be 
absolutely  pure."  At  present  I  have  not  been 
able  to  understand,  and  1  have  read  the  section  as 
carefully  as  I  can,  the  subsequent  part,  which 
contains  the  words :  "  (xuaranteed  pure  butter,  in 
accordance  with  the  3rd  and  7th  sections  of  the 
Margarine  Act  1877."  I  do  not  understand  they 
add  anything  at  all  to  the  words  "absolutely 
pure."  Therefore  1  view  this  case  as  a  case  at 
any  rate  in  which,  even  if  you  take  the  two  sets 
of  words  together,  the  warranty  was  exactly  the 
same,  and  it  is  not  suggested  there  was  any  fraud 
here,  or  that  the  defendant  did  not  mean  to  set 
up  the  warranty.  What  has  he  said  P  He  has 
told  the  prosecutor  from  whom  he  bought  the 
butter  that  he  bought  it  under  a  warranty.  That 
was  this  warranty:  "We  guarantee  all  butters 
sold  by  us  to  be  absolutely  pure."  And  he 
meant  also  to  rely  upon  the  warranty : 
"  Guaranteed  pure  butter,  in  accordance  with 
the  3rd  and  7th  sections  of  the  Margarine 
Act  1887."  The  ground  of  my  decision  is  that 
the  magistrates  ought  not  as  a  preliminary 
objection  to  decide  the  point  as  to  what  was  the 
warranty  under  which  the  goods  were  sold.  They 
have  got  to  deal  with  it  when  they  come  to  the 
substantive  defence  under  the  25th  section  of  the 
Act  of  1875  and  the  20bh  section  of  the  Act  of 
1899,  where  it  speaks  about  the  article  being  the 
same  in  nature,  substance,  and  quality.  Then  there 
might  be  a  case  for  the  determination  by  the 
magistrates.  A  point  was  made  by  Mr.  Hewart 
which  I  certainly  was  unable  to  follow,  when  he 
was  contending  that  the  invoice  ought  to  have 
been  sent  as  well.  He  said  the  justices  should 
have  found  the  butter  was  Listowel  Roses.  1 
desire  to  point  out  not  one  single  word  in  this 
case  has  been  proved  directly  or  indirectly  as  to 
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Ldsto^vel  Roses  giving  any  information  for  the 
purposes  of  a  warranty,  and  I  cannot  help  think- 
ing that  is  an  argument  introduced  to  meet  a  case 
that  certainly  was  never  made  in  the  court  below. 
I  come  to  the  point  which  was  taken,  and  which 
certainly  seems  to  me  the  best  argument  pro- 
ceeded upon,  a  point  which  developed  in  the 
course  of  the  case  and  which  was  not  the  point 
the  prosecutor  originally  desired  to  take.  Before 
the  case  was  opened  the  prosecutor  said  that  the 
letter  of  the  2nd  Nov.  did  not  comply  with  the 
requirements  as  to  sending  a  copy  of  such 
warranty  or  a  copy  of  such  invoices.  I  pointed 
out,  and  I  cannot  repeat  myself,  that  a  "  copy  of 
warranty  "  means  copy  of  warranty,  and  *'  a  copy 
of  invoice  "  means  *'  a  copy  of  invoice."  Then  at 
the  doa^  of  the  case  the  prosecutor  contended 
again  it  was  not  a  proper  invoice,  because  it 
was  not  accompanied  by  a  copy  of  the  notice  or 
warranty  relatmg  to  the  purchase,  and  then 
that  the  copy  was  not  a  correct  copy,  because 
it  included  words  of  warranty  which  were  not 
upon  the  original  invoice  at  the  time  the  property 
in  the  goods  passed.  If  those  additional  words 
did  not  f orj^  part  of  the  contract,  did  not  form 
part  of  the  warranty,  or  if  they  added  something, 
then  when  the  magistrates  come  to  deal  with  this 
Cdse  they  will  have  to  say  whether  the  goods  were 
not  bought  with  these  additional  words,  but  I 
cannot  think  it  right,  under  the  20th  section,  that  a 
man  cannot  bond  fide  set  up  the  defence  under  the 
section  on  giving  a  full  copy  of  what  he  intends  to 
rely  upon,  or  that  he  is  not  then  entitled  to  open 
that  defence,  especially  as  sub-sect.  2  of  the  same 
section  allows  the  person  to  come  and  give 
evidence.  I  think,  therefore,  the  magistrates 
ought  to  have  heard  the  case  on  the  warranty 
before  they  decided  it. 

Wills,  J. — I  have  come  with  some  hesitation  to 
the  same  conclusion,  and  my  concurrence  in 
the  judgment  which  has  been  delivered  is  upon 
the  ground  that  1  think  sect.  20  of  the  Act  of 
1899,  which  requires  a  copy  of  the  wari'anty  to  be 
delivered  to  the  complainant,  did  not  mean  to  say 
that  under  all  circumstances  the  warranty  must 
be  correctly  set  out  when  there  is  room  for  the 
contention  as  to  what  the  warranty  actually  was 
under  which  the  goods  were  sold.  It  seems  to  me 
that  in  many  cases  to  say  that  would  deprive  the 
defendant  of  a  perfectly  good  defence,  because  he 
might  be  wrong  in  his  construction  of  what  the 
warranty  actusdly  was.  I  think  the  Act  did  not 
mean  to  deprive  him  of  the  power  of  saying  that 
in  his  view  and  intention  upon  the  evidence 
the  warranty  was  such  as  he  had  set  out  in  his 
copy,  although  it  might  prove  to  be  erroneous 
when  the  matter  came  to  be  contested.  Of 
course  I  assume  for  the  purpose  of  anything  I 
am  saying  that  what  has  been  done  is  bond  fide, 
if  it  is  not  bond  fide  then  cadet  quxatio.  Nobody 
feels  more  strongly  than  I  do  that  it  would  never 
do  to  say  or  do  anything  which  should  encourage 
a  person  who  has  bought  under  a  warranty  to 
improve  that  warranty  for  the  purpose  of  stopping 
a  prosecution,  because  it  might  very  well  be  that 
if  he  were  at  liberty  to  add  terms  which  he  alleged 
were  part  of  the  original  warranty,  which  at  the 
time  were  not  in  writing,  it  might  very  well  be 
if  he  had  added  the  words  it  would  stop  the 
prosecution,  where  if  he  had  simply  given  a  copy 
of  that  which  was  in  existence  at  the  time  the 
article  was  bought  it  would  not  have  had  that 


effect.  If  anything  of  that  kind  could  posaibly 
be  the  case,  then  I  should  say  the  Act  certainly 
was  not  complied  with.  In  this  case  the  added 
words  have  really  added  nothing,  and  therefore 
the  substance  and  effect  of  the  warranty  is  per- 
fectly truly  set  out  in  that  which  is  said  to  bid  a 
copy.  As  long  as  the  added  matter  really  added 
nothing  to  the  sense,  it  certainly  is  not  open  to 
any  of  the  objections  which  I  have  pointed  ont^ 
and  which  I  feel  fully  the  force  of,  and  in  a  proper 
case  would  be  prepared  to  give  full  effect  to. 
Therefore  it  comes  to  this,  that  the  case  must  not 
be  stopped,  the  magistrates  must  inquire  what 
the  warranty  was  under  which  the  goods  were 
sold,  and  whether  the  man  has  bought  them  upon 
the  warranty  which  he  represents.  If  he  has 
bought  them  upon  a  written  warranty,  which  is 
to  all  intents  and  purposes  exactly  the  same,  I 
do  not  see  that  any  harm  has  been  done  by  the 
addition  of  .the  words  —  namely,  the  ad^tion 
which  is  complained  of  here.  It  will  remain 
for  the  magistrates  to  inquire,  under  sect.  25^ 
whether  the  actual  written  warranty  under 
which  the  goods  were  bought  is  a  good  and  suffi- 
cient one ;  whether  it  comes  up  to  the  terms  of 
sect.  25. 

Kennedy,  J. — I  think  this  is  a  difficult  case, 
and  I  share  my  brother  Wills*  feeling  that  it  is  a 
case  which  certainly  the  magistrates,  in  my  view, 
should  not  take  it  that  we  are  deciding  any 
question  of  law  as  to  the  sufficiency  either  of  the 
document  as  it  stood  before  the  alteration  or  of 
the  document  as  it  stood  after  the  addition  of  the 
words.  Mr.  Avory,  in  the  course  of  the  argu- 
ment, seemed  to  indicate  that  he  was  prepared 
to  contend  that  it  would  be  sufficient  thiat  there 
was  a  contract,  oral  or  not,  in  the  original 
document,  in  the  nature  of  a  warranty  after  the 
delivery  of  the  goods,  upon  which  the  question 
arose  for  prosecution  after  the  sale.  As  far  as 
I  am  concerned,  I  am  not  bound  to  consider  any  of 
those  points,  nor  is  my  Lord  or  my  brother  Wills, 
but  what  I  do  think  is  the  right  view  to  come  to  is 
to  take  a  liberal  construction  of  a  statute  which  is, 
after  all,  intended  to  prescribe  a  neoessary  for- 
mality, of  course  to  be  honestly  observed  and 
fairly  observed ;  and  that  is,  that  there  is  to  be  a 
copy  of  the  invoice  or  warranty  sent.  Here  a 
document  was  sent  which,  as  it  stands,  may  be 
alleged  (I  will  say  no  more,  because  the  matter  is 
still  open)  to  contain  that  which  is  a  warranty 
plus  something  which  cannot  come,  within  the 
lair  meaning  of  the  statute,  under  the  title  of 
warranty,  somethinjg  that  has  been  a  dead  letter. 
The  recipient,  therefore,  has  got  a  copy  of  the 
warranty.  He  has  got  something  there  which  is 
said  also  to  be  a  part  of  the  warranty,  but  which 
may  not  be,  according  to  the  law,  a  part  of  the 
warranty,  or  to  be  treated  as  such.  It  is  clear  in 
some  cases  that  a  difficult  point  may  arise,  and 
even  with  good  faith,  on  a  warranty  which  is  sent 
which  may  be  different  from  the  thing  which  is 
proved  in  court  when  lawyers  come  to  hamdle  it^ 
and  where  the  recipient,  without  any  authority  on 
the  part  of  the  other  party,  has  considered  it 
entirely  differently.  I  can  conceive  such  a  case 
arising  on  correspondence,  and  I  agree  that  when 
the  case  arises  it  will  have  to  be  considered.  I 
should  not  feel  myself  bound  by  this  particular 
document  of  to-day.  Suppose,  for  a  moment, 
interlaced  with  words  which  a  lawyer  would  find 
to  have  been  given  as  a  warranty,  there  were 
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words  which  materially  altered,  enlarged,  or 
amplified  the  document,  and  it  was  held  not  to  be 
a  copy,  becanse  it  contained  differently  the  words 
of  warranty,  that  might  lead  to  a  case  to  be 
argped.  So  also  with  other  clauses  or  words 
which  made  the  real  warranty  a  Terr  different  one 
to  that  set  oat.  I  think  the  difficulty  is  in  draw, 
ing  the  line,  but  here  I  do  not  think  we  should 
express  what  ought  to  be  held  as  a  matter  of 
opinion,  or  somethine  in  the  nature  of  an  intima- 
tion. Therefore  I  think  the  case  will  have  to  go 
back.  It  will  be  recollected  the  magistrates  put  in 
their  case :  "  We  were  of  opinion  that  the  appellant 
had  proved  what  would  have  been  a  good  warranty 
had  it  been  available  as  a  defence,  but  being  also 
of  opinion  that  the  letter  of  the  2nd  Nov,  was  not 
a  good  notice  within  the  meaning  of  sect.  20  of 
the  Food  and  Drugs  Act  1899,  we  considered  that 
the  appellant  was  debarred  from  relying  upon  it 
as  a  defence,  and  we  accordingly  convict^  the 
appellant  upon  the  said  information,  and  fined 
him  as  stated."  In  other  words,  as  my  Lord  has 
said,  they  stopped  at  the  point  when  they  found 
themselves,  as  they  thought,  faced  with  a  good 
technical  objection  to  the  words,  '*  Copy  oi  the 
invoice  or  warranty."  I  think  in  this  particular 
case  there  was  that  which  ought  here  to  be  con- 
sidered, but,  after  all,  these  things  are  to  be 
dealt  with  on  the  merits,  and  with  as  little  tech- 
nicality as  possible.  I  think  the  justices  were 
wrong,  and  this  case  must  go  back. 

Judgment  (accordingly. 

Solicitors :  Nicol,  Son,  and  Jones,  for  Pickatone 
and  JoneB,  Badcliffe ;  W.  H.  Wilson,  Preston. 


May  5  and  6, 1904. 

(Before  Lord  Alybbstone,  G.J.,  Wills  and 
Kbnnbdy,  JJ.). 

txwkbsburt  guabdia.ns  v.  blbbcingham 

Guardians,  (a) 

Poor  law — Eemoval  of  pauper — Settlement — Mar- 
ried woman — Husband  having  no  settlement--' 
Derivative  settlement -^  Divided  Parishes  and 
Poor  Law  Amendment  Act  1876  (39  &  40  Vict. 
c.  61),  s.  35. 

A  patmer  and  her  htuband,  who  was  a  foreigner 
.  toitn  no  settlement,  came  to  reside  in  the  parish 
of  Birmingham  in  Jan.  1901,  and  resided  there 
untU  June  1901,  when  the  husband  went  to 
America  with  no  intention  of  deserting  his  wife, 
and  vnth  the  intention  of  returning.  The  wife 
and  her  children  continued  to  reside  in  the 
parish  of  Birmingham  until  March  1902,  when 
they  went  into  the  workhouse. 

Held,  that  the  pauper  and  her  children,  who  were 
all  under  the  age  of  sixteen  years,  were  irremov' 
able  from  the  parish  of  Birmingham. 

•  Case  stated  by  the  Recorder  of  Birmingham  on 
an  appeal  against  an  order  dated  the  3rd  Sept. 
1902  for  the  removal  from  the  parish  of  Birming- 
bam  to  the  parish  of  Bredon,  in  the  Tewkes- 
bury Union,  of  Alice  Alinquvist  and  her  four 
ohildren. 

The  pauper  Alice  Alinquvist  is  the  wife  of  Charles 
Alinquvist  a  foreigner  with  no  settlement  of  his 
own.    They  were  married  on  the  6th  July  1890, 

(a)  Reported  by  W.  ds  B.  Hbbbkrt,  laq.,  BARiiteMht-Law. 


'  and  the  children  are  the  lawful  issue  of  the 
pauper  and  Charles  Alinquvist,  and  are  all  of 
them  under  the  age  of  sixteen  years.  Doris  was 
bom  in  Aug.  1892  in  America.  Rose  was  bom 
on  the  5th  Jan.  1898  in  the  parish  of  West  Brom- 
wich.  Herbert  was  born  on  the  17th  Oct.  1899 
in  the  parish  of  West  Bromwich,  and  Charles 
was  bom  on  the 26th  April  1902  in  the  workhouse 
infirmary  in  the  parish  of  Birmingham. 

The  pauper  Alice  and  her  husband  came  to 
reside  in  the  parish  of  Birmingham  in  Jan.  1901, 
and  continued  so  to  reside  in  that  parish  of  Birming- 
ham until  the  20th  June  1901,  when  the  husband 
went  to  America  to  work  for  his  brother-in-law, 
intending  to  send  for  his  wife  and  children  when 
he  got  settled. 

The  pauper  Alice  heard  from  him  several  times, 
but  he  said  he  was  nob  able  to  oret  work,  and  had 
made  up  his  mind  to  return  to  England.  He  had 
not  returned  at  the  date  of  the  order  of  removal, 
but  the  recorder  found  as  a  fact  bhat  he  did 
not  desert  his  wife,  and  that  he  had  the  intention 
of  returning. 

From  the  20th  June  1901  the  pauper  Alice, 
with  her  three  older  children,  continued  to  reside 
in  the  parish  of  Birmingham  until  the  27th 
March  1902,  when  she  removed  with  them  to  the 
Birmingham  Workhouse,  where  she  was  confined 
of  her  youngest  child  on  the  26th  April  1902. 
She  remained  there  till  the  19kh  Sept.  1902,  when 
she  went  out  with  all  her  children,  and  has  not 
returned. 

The  pauper  Alice  was  bom  in  1869,  and  is  the 
lawful  daughter  of  Robert  Warner,  who,  at  the 
time  the  pauper  attained  the  age  of  sixteen  years, 
had  obtained  a  settlement  by  residence  in  the 
parish  of  Bredon,  in  the  Tewkesburv  Union. 

It  was  contended  for  the  appellants  that  the 
pauper  alien  was  irremovable  by  reason  of  her 
continuous  residence  in  Birmingham  for  more 
than  one  year  previously  to  her  becoming  charge- 
able, notwithstanding  the  temporary  absence  of. 
her  husbaad,  and  that  the  case  of  Beg.  v.  St. 
George' s-in-the-East  (22  L.  T.  Bep.  440  ;  L.  Bep. 
5  Q.  B.  364)  was  in  point. 

It  was  further  contended  on  behalf  of  the 
appellants  that  by  39  &  40  Yict.  c.  61,  s.  35,  all 
derivative  settlements  were  abolished,  except  in 
the  case  of  a  wife  from  her  husband,  and  of  a 
child  under  the  age  of  sixteen  from  its  father  or 
widowed  mother,  as  the  case  may  be,  and  that  the 
husband  of  the  pauper  Alice,  having  no  settle- 
ment she  was  irremovable ;  also  that  with  regard 
to  the  children  there  was  no  derivative  or  other 
settlement  which  they  could  take,  inasmuch  as 
their  father  had  no  settlement  and  their  mother 
was  not  a  widow. 

It  was  contended  for  the  respondents  that 
there  was  a  break  in  the  residence  of  the 
husband  when  he  left  for  America  on  the  20th 
June  1901,  and  that  the  period  of  residence  of  the 

Sauper  Alice  with  her  husband,  prior  to  his 
epirture,  could  not  be  added  to  her  residence 
after  his  departure,  so  as  to  make  up  the  full  year 
of  residence  necessary  for  her  to  have  acquired  a 
status  of  irremovabinty.  It  was  also  contended 
on  behalf  of  the  respondents  that  by  39  tfe  40 
Yict.  c.  61,  s.  35,  inasmuch  as  the  husband  had  no 
settlement,  the  wife  became  removable  to  the 
place  of  her  maiden  settlement  in  the  Tewkesbury 
Union  derived  from  her  father,  and  that  with 
regard  to  the  children,  as  there  was  no  settlement 
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which  they  oould  derive  from  their  father,  they 
acquired  the  eettlement  of  their  mother,  and 
were  also  removable  with  her  to  the  Tewkesbury 
Union. 

The  recorder  was  of  opinion  that  in  the  circnm- 
btances  aforesaid  the  panper  Alice  was  irremov- 
able from  the  parish  of  Birmingham  by  reason 
of  her  continuous  residence  there  for  more  than 
one  year  prior  and  up  to  the  date  of  the  order  of 
removal,  and  he  adopted  the  reasoning  of  the 
judgment  in  the  case  of  Beg.  v.  8t  George' s-in- 
ihe-Eaai  (22  L.  T  Kep.  440 ;  L.  Rep.  5  Q.  B.  364) 
as  applicable  to  the  present  case. 

He  also  considered  that  39  &  40  Yict.  c.  61, 
8.  35,  was  a  bar  to  the  setting^  up  of  a  derivative 
settlement  of  the  pauper  AUce  from  her  father : 
(see  Beg.  v.  Ouardians  of  Bridgnorth  (48  L.  T. 
Rep.  m ;  11  Q.  B.  Div.  314). 

He  accordingly  held  that  neither  the  alleged 
settlement  of  the  mother  nor  of  the  children  had 
been  made  out,  and  he  allowed  the  appeal  with 
costs,  and  quashed  the  order  of  removaL 

The  questions  for  the  opinion  of  the  court  were 
as  follows :  (1)  was  the  pauper  Alice  AUnquvist, 
at  the  time  the  order  of  removal  was  made,  irre- 
movable from  the  parish  of  Birmingham ;  (2)  if 
not,  was  the  pauper  Alice  Alinquvist  or  were  any 
of  her  children  properly  removable  to  the  Tewkes- 
bury Union  P 

By  the  Poor  Removal  Act  1846  (9  &  10  Yict. 
0.  66),  s.  1 : 

Whereas  it  ia  expedient  that  the  laws  relating  to  the 
removal  of  the  poor  shoald  be  amended  :  Be  it  enacted 
that  from  and  after  the  paseing  of  this  Act  no  person 
■hall  be  removed,  nor  shall  any  warrant  be  granted  for 
the  removal  of  any  person  from  any  parish  in  whioh 
snoh  person  shall  have  resided  for  [one  year]  next  before 
the  application  for  the  warrant ;  provided  always  that 
the  time  during  whioh  snoh  person  shall  be  a  prisoner  in 
a  prison  or  shall  be  serving  Her  Majesty  as  a  soldier, 
marine,  or  sailor,  or  reside  as  an  in-pensioner  in  Green- 
wich or  Chelsea  Hospitals,  or  shall  be  confined  in  a 
Innatic  asylnm,  or  honse  duly  licensed,  or  hospital 
registered  for  the  reception  of  lunatics,  or  as  a  patient 
in  a  hospital,  or  daring  which  any  sach  person  shall 
receive  relief  from  any  parish,  or  shall  be  wholly  or  in 
part  maintained  by  any  rate  or  subscription  raised  in  a 
parish  in  whioh  such  person  does  not  reside,  not  being  a 
bond  fide  charitable  gift,  shall,  for  all  purposes,  be 
excluded  in  the  computation  of  time  hereinbefore  men- 
tioned, and  that  the  removal  of  a  pauper  lunatic  to  a 
lunatic  asylum  under  the  provisions  of  any  Act  relating 
to  the  maintenance  and  care  of  pauper  lunatics  shall  not 
be  deemed  a  removal  within  the  meaning  of  this  Act ; 
.     .     .     [here  followed  a  proviso.] 

By  the  Poor  Removal  Act  1848  (11  &  12  Vict, 
c.  Ill),  s.  1 : 

Whereas  by  an  Act  passed  in  the  10th  >ear  of  the 
reign  of  Her  Majesty,  intituled,  &c.  (reciting  9  &  10 
Yict.  c.  66,  s.  1),  and  whereas  by  reason  of  the  generality 
of  the  expressions  used  in  the  last  proviso,  doubts  are 
entertained  as  to  the  meaning  thereof,  and  it  is  desirable 
to  remove  such  doubts :  Be  it  therefore  enacted  that 
the  said  last  proviso  be  repealed,  and  that  instead 
thereof  the  following  be  enacted :  provided  always  that 
whenever  any  person  should  have  a  wife  or  children 
having  no  other  settlement  than  his  or  her  own  such 
wife  and  children  should  be  removable  from  any  parish  or 
plaoe  from  which  he  or  she  would  be  removable  notwith- 
standing any  provision  of  the  said  recited  Act,  and 
should  sot  be  removable  from  any  parish  or  plaoe  from 
which  he  or  she  would  not  be  removable  by  reason  of 
any  provision  in  the  said  recited  Act. 


By  the  Divided  Parishes  and  Poor  Law  AmeDd- 
ment  Act  1876  (39  &  40  Yict  c.  61),  s.  35  : 

No  i>erBon  shall  be  deemed  to  have  derived  a  settle' 
ment  from  any  other  person,  whether  by  parentaga, 
estate,  or  otherwise,  except  in  the  case  of  a  wife  from 
her  husband,  and  in  the  ease  of  a  ohild  under  the  mgm  of 
sixteen,  which  child  shall  take  the  aettlemant  of  its 
father  or  its  widowed  mother,  as  the  oaee  may  be,  vp  to 
that  age,  and  shall  retain  the  settlement  so  taken  mitil 
it  shall  acquire  another.  An  illegitimate  ohild  afaaU 
retain  the  settlement  of  its  mother  untUsnoh  ohild 
acquires  another  settlement.  If  any  ohild  in  this  seotioB 
mentioned  shall  not  have  acquired  a  settlement  far 
itself,  or  being  a  female  shall  not  have  derived  a  seiUe- 
ment  from  her  husband,  and  it  oannot  be  shown  what 
settlement  such  ohild  or  female  derived  from  the  parent 
without  inquiring  into  the  derivative  settlement  d(  aooh 
parents,  such  cldld  or  female  shall  be  deemed  to  be 
settled  in  the  parish  in  which  he  or  she  was  bom. 

Priichett  (Macmorran,  K.G.  with  him)  for  the 
Birmingham    Guardians. — ^The   question    raised 
here  is  whether  the  panper  Alice  was  irremovable 
from  the  pariah  of  Birmingham,  she  being  a 
married  woman  whose  husband  was  a  foreig;iier, 
and  had  no  settlement,  such  husband  having  left 
her  with    an   intention    to    return.     Sinoe  her 
husband  left  her  the  pauper  has  not  resided  for  a 
sufficient  time  to  give  ner  a  status  of  irremov- 
bility,  but  the  learned  recorder  has  added  two 
periods  to  give  her  that  status,  namely,  the  time 
before  the  husband  left  and  the  time  after  he  left 
until  she  became  chargeable  to  the  union.    The 
learned  recorder  based  his  decision  on  tho  reaaoo- 
in  Beg.  v.  St.  Oeorge's-in-the-East  (22  L.  T.  Bep. 
440 ;  L.  Bep.  5  Q.  B.  364)  as  applicable  to  the 
present  case.    In  that  case  a  pauper,  having  a 
maiden  settlement  in  the  parish  of  Limehouae, 
had  resided  for  more  than  a  year  in  the  pariah  of 
St.  George,  and  married  a  foreign  sailor  who  had 
no  settlement.     They  resided   together  in  the 
parish  of  St.  George  until   the  husband    left, 
intending  to  return,  but  having  made  no  provision 
for  the  pauper's  maintenance.    She  continued  to 
reside  in  the  parish  of  St.  George  and  became 
chargeable,  but  the   husband   had  not  resided 
one  year   in  this  parish.     It  was    there   held 
that    the    pauper   was    irremovable    from    St 
George's   parish    by  reason  of   the  oontinuons 
residence    before    and    during    marriage,    and 
that    she   was  not   affected    by  the  proviso  in 
the  Poor  Removal  Act  1848  (11  &  12  Yict.  c.  111). 
Beg.  V.  8t,  George* s-in-the'East  (sup.)  has  been 
overruled  by  the  House  of  Lords  in  Medway 
Union  v.  Bedminster  Union  (61  L.  T.  Rep.  733; 
14  App.  Gas.  465).    In  that  case  the  husband  of 
a  pauper  had  resided  in   a  parish  within  the 
Medway  Union  for  more  than  three  years  before 
his  death,  and  after  his  death  she  continued  to 
reside  with  her  children  in  the  same  parish  for 
three  months.   She  and  her  children  subsequently 
became  chargeable   to  the    Bedminster   (Jnion, 
and  it  was  there  held  that  the  widow  and  children 
were  rightly  removed  into  the  Medway  Union,  as 
her  husband  had  at  the  time  of  his  death  a  settle- 
ment in  that  union,  and  that  the  widow  and 
children  took  that  settlement  under  sect.  35  of 
the  Divided  Parishes  and  Poor  Law  Amendment 
Act  1876,  but  not  on  the  ground  that  the  widow 
had  acquired  an  original  settlement  by  residence 
in  that  union.     The  view  of  Lopes,  LJ.  as  to 
sect.  34  of  the  Act  of  1876  where  he  said  (61 
L.  T.  Rep.,  at  p.  36 ;  21  Q.  B.  Div.,  at  p.  283) 
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**  The  important  queetion  is  as  to  the  meaning  of 
the  words  '  any  person '  in  sect.  34.  I  think  uiey 
mean  persons  aui  juris  who  are  capable  of 
aoquiring  a  settlement  or  statns  of  irremov- 
ability v>r  themselyes,  and  do  not  include  un- 
emandpated  women  and  children  under  covertnres. 
.  .  .  During  Ids  life  she  cannot  do  anything 
to  acquire  a  status  of  irremovability  in  her  own 
right  or  a  settlement,  but  her  status  and  settle- 
ment follows  and  changes  with  his/'  is  approved 
by  Lord  Watson  in  the  House  of  Lords,  who  says : 
'*  1  am  of  opinion  with  Lopes,  L.J.  that  the  father 
liaving  at  the  time  of  his  death  acquired  a  settle- 
ment under  sect.  34,  his  widow  ana  children  took 
his  settlement  under  sect.  35."  That  case  in  the 
House  of  Lords  shows  that  a  wife  living  with  her 
hasbajid  who  has  an  original  settlement*  has  not 
daring  the  subsistence  of  her  derivative  settle- 
ment from  him  the  capacity  to  acquire  by  resi- 
dence another  settlement  of  the  same  quality  and 
in  the  same  parish.  Break  of  residence  by  the 
husband  is  also  a  break  of  residence  by  the  wife, 
although  the  wife  remains  resident  in  the  union, 
and  the  period  she  has  resided  as  a  wife  cannot 
in  such  a  case  be  added  to  the  residence  as  a 
widow : 

Beg.  V.  LlaneUy,  17  Q.  B.  40 ; 
JBag.  V.  Mctncheitw  OverteerSy  45  L.  T.  Kep.  679 ; 
8  Q.  B.  Div.  50. 

Li  order  for  there  to  be  a  break  of  residence  there 
need  not  be  any  intention  to  desert,  but  where  a 
husband  has  no  settlement,  or  if  he  has  abandoned 
his  wife  or  is  absent  when  she  becomes  chargeable, 
she  may  be  removed  to  her  maiden  settlement. 
He  referred  to 

Beg.  V.  at.  MaryAe-hmet  16  Q.  B.  352. 

Here  there  has  been  a  break  of  residence,  and  so 
the  two  periods  of  residence  cannot  be  added 
together.  The  wife,  therefore,  has  acquired  no 
status  of  irremovability,  and  is  thrown  back  on 
her  maiden  settlement. '  He  referred  to 

Bex  V.  Ryton,  Cald.  39  ; 
Beg.  V.  8t.  Mary-le-bone,  16  Q.  B.  353 ; 
Poor  Bemoval  Aot  1846  (9  &  10  Viot.  o.  66),  a.  1 ; 
Poor  Removal  Aot  1848  (11  A  12  Yiot.  o.  Ill),  a.  1. 
Divided  ParisheB  and  Poor  Law  Amendment  Act 
1876  (39  A  40  Yiot  o.  61),  8.35. 

It  is  true  that  in  Beg.  v.  Bridgnorth  (11  Q.  B. 
I>iv.  314,  S.C.  Madeley  Union  v.  Bridgnorth  Union 
(48  L.  T.  Bep.  6(X)),  it  was  held  that  in  deter- 
mining the  settlement  of  a  wife  or  child  you 
oonld  not  go  beyond  the  husband  or  the  father  of 
the  person  to  be  removed,  but  that  case  was 
treated  as  overruled  by  Beigate  Union  v.  Croydon 
Union  (61  L.  T.  Ren.  733 ;  14  App.  Oas.  465).  and 
the  law  on  this  point  is  that  laid  down  in  West 
Ham  Union  v.  8t.  OUee^in^the-FieldB  (63  L.  T.  Bep. 
496 ;  25  Q.  B.  Div.  272).  This  being  so,  the  order 
of  removsJ  of  the  pauper  and  her  children  was 
rightly  made,  as  the  husband  having  no  settle- 
ment the  wife  was  properly  removable  to  her 
infti<iflin  settlement  which  she  got  from  her  father. 
As  the  children  could  not  acquire  any  settlement 
from  their  father,  they  acquired  their  mother's 
settlement,  and  so  would  have  to  be  removed  with 
her.    He  also  i>af erred  to 

Dorchester  Union  v.  Poplar  Union,  59  L.  T.  Bep. 

687  ;  21  Q.  B.  Div.  88 ; 
MUford  Union  v.  Wayland  Union,  63  L.  T.  Bep. 

299;25Q.  B.  Div.  164. 

Mao.  0a8.— Tol.  XXL 


B.  Cunningham  Olen  for  the  Tewkesbury  Guar- 
dians.— The  case  here  turns  on  status  of  irremova- 
bility, and  not  on  any  question  of  settlement. 
Sect.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  deals  with  settlement  made- 
up  by  irremovability.  Turning  to  sect.  35,  that 
section  deals  with  settlement,  and  not  with- 
irremovability  at  alL  Whichever  of  the  two 
ways  this  case  is  looked  at,  the  decision  of  the 
learned  recorder  was  rieht,  for  if  the  pauper  is 
within  the  proviso  added  by  11  &  12  Yict.  c.  111,, 
s.  1,  to  sect.  1  of  the  Poor  Bemoval  Act  1846,  then 
the  case  of  Beg  v.  8t.  Oeorge's-in-the-East  is  in 
point,  and  she  is  irremovable  from  Birmingham. 
If  she  is  not  within  that  proviso,  she  is  not 
removable,  because  her  husband,  if  he  had  been 
living  with  her,  would  not  have  been  removable, 
and  she  is  in  the  same  position  as  he  would  hava 
been.  It  is  here  found  as  a  fact  that  the  husband 
did  not  desert  his  wife,  and  he  had  the  intention 
of  returning.  That  distinguishes  this  case  from 
Beg.  V.  St.  Marylebone  (sup.)  and  Beg.  v.  LlaneUy 
(sup.).  Residence  for  three  years,  partly  while 
under  the  age  of  sixteen  and  partly  when  over 
that  age,  has  been  held  to  be  sufficient  to  give  a 
settlement  in  Highworth  and  Sioindon  Union  v. 
Westbury-on-Sevem  Union  (61  L.  T.  Bep.  733;  14- 
App.  Gas.  465).  This  being  so,  by  analogy  the 
two  periods  of  the  pauper's  residence  can  be  added 
together,  and  in  fact,  there  has  been  no  break  in 
the  pauper's  residence,  and  she  has  acquired  a 
status  of  irremovability.  Beg.  v.  8t.  Oeorge*s-in' 
the-East  (sup.)  is  precisely  in  point.  He  also- 
referred  to 

Beg.  V.  OloMop,  12  Q.  B.  117  ; 
Beg.  V.  Blvet,  2  E.  A  £.  266. 
West  Ham  Union  v.  Hclbeach  Union,  89  L.  T.  Bep. 
609  ;  (1903)  2  K.  B.  627 ;  (1904)  2  K.  B.  121. 

Macmorran,  K.G.  in  reply. — He  referred  to 

Beg.  V.  Much  Hoclej  21  L.  J.  1,  M.  C. 
West  Ham  Union  t.  Bethnal  Oreen  Union^  70  L.  T. 
Bep.  818 ;  (1894)  A.  C.  230. 

Lord  Alybrstonb,  G.J.  —  I  always,  I  am 
afraid,  shall  feel  the  same  diffidence  in  ezpressinff- 
an  opinion  in  these  cases.  I  repeat  what  I  said 
not  many  months  ago,  that  I  cannot  imagine  any- 
thing more  likely  to  impair  and  destroy  any 
judicial  capacities  a  man  may  possess  than  an 
endeavour  to  decide  these  pauper  removal  cases, 
and  I  hope  they  will  not  come  very  frequently  to 
this  court.  But  I  am  of  opinion  that  the  decision  is 
right,  and  substantially  for  the  grounds  that  the 
learned  recorder  has  stated.  Now,  we  heard  a 
most  learned  and  interesting  argument  from 
Mr.  Pritchett,  who  invited  us  to  consider  the 
principles  on  which  a  number  of  cases  have 
been  decided,  and  endeavoured  very  logically 
and  clearly  to  my  mind  to  show  that  a  good 
many  of  these  principles  had  been  destroyed, 
and  were  inconsistent  with  not  the  last  case, 
but  with  one  of  the  cases  in  the  House  of 
ItOTd^^Medway  Union  v.  Bedminster  Union  (61 
L.  T.  Bep.  733 ;  14  App.  Gas.  465).  If  it  had 
been  necessary  to  follow  Mr.  Pritchett  through 
the  whole  of  that  argument,  and  to  endeavour  to 
reconcile  all  the  cases,  I  think  the  task  would 
have  been  almost  hopeless,  but  1  agree  and  1 
thinl:  the  result  of  his  argument  was  to  show  that 
he  was  quite  justified  in  saying  that  it  was  ex- 
tremely difficult  to  lay  down  any  rule  which  is 
consistent  with  all  the  cases.     I  doubt  myself 
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i^bether  for  the  purpose  of  the  decision  in  this 
case  it  is  necessary  to  decide  whether  the  period 
daring  which  a  wife  is  living  with  her  husband 
can  or  cannot  be  counted  or  considered  for  any 
puiposes  of  her  acquiring  a  settlement  or  status 
of  irremovability  in  her  own  right.  I  do  not 
think  any  case  has  gone  as  far  as  deciding  that 
ihat  is  the  state  of  things.  I  do  not  think  Lopes, 
Ii.J.  meant  to  say  that.  I  think  what  Lopes, 
L.J.  meant  to  point  out  was  that  the  wife  was 
deriving  or  might  have  derived  a  settlement 
through  h^r  husband,  and  that  it  was  the  question 
whether  or  not  she  had  derived  that  settle- 
ment through  her  husband,  which  was  in  one 
sense  the  important  matter   or  might    be   the 

Governing  fact  in  that  particular  case.  All  I 
esire  to  say  is  whether  it  be  right  or  wrong,  but  I 
take  it  to  be  right,  because  I  understand  the 
Oourt  of  Appeal  (1904)  2  K.  B.  121)  has  affirmed 
our  decision  in  West  Ham  Union  v.  Holbeach  Union 
iante,  p.  339 ;  89  L.  T.  Rep.  609 ;  (1903)  2  K.  B. 
627)  that  to  a  certain  extent  that  would  seem  to 
show  that  that  principle  cannot  be  altogether 
very  strictly  applied,  and  cannot  be  appned  as 
strictly  as  Mr.  Pritchett  contended  for.  If  it  be 
ijrue  that  the  period  during  which  a  woman  is 
married  has  no  value  whatever  except  for  the 
purpose  of  conferring  upon  her  a  settlement  which 
is  that  of  her  husband,  it  seems  to  me  it  might 
have  been  equally  well  contended  that  the  time 
during  which  a  child  was  under  sixteen  would  have 
no  effect  for  the  purpose  of  the  child  acquiring  a 
settlement  by  residence.  In  the  view  I  take  of 
this  case,  however,  it  is  not  necessary  to  decide 
that.  All  I  am  prepared  to  say  is  that  I  do  not 
:ie(.'ede  t<>  that  part  of  Mr.  Pritchett's  argument 
tbar>  it  is  reiiessary  to  decide  this  case  upon.  The 
«bort  ground,  if  I  may  so  call  it,  upon  which  I 
want  to  decide  this  case  is  that  in  substance  I 
think  the  learned  recorder  was  right  in  saying 
that  the  principle  of  the  judgment  of  Blackburn, 
J.  in  Beg.  -v.  8t,  George* s-in-the-Eaat  (22  L.  T. 
Rep.  440;  L.  Rep.  5  Q.  B.  364)  applies,  and  I 
myself  am  not  able  to  see  that  that  case  is  in- 
directly, certainly  not  directly,  overruled  by  the 
House  of  Lords.  It  is  not  referred  to  in 
an^  of  the  judgments,  and  I  cannot  see  any- 
thmg  that  makes  the  reasoning  upon  this  part 
of  the  case  inconsistent  with  anything  which  the 
House  of  Lords  has  said.  The  reasons  which  he 
gives,  and  which  I  will  not  repeat,  I  venture 
respectfully  to  adopt  as  being  tp  my  mind  con- 
clusive in  a  case  where  a  husband  has  left  a  wife 
but  not  deserted  her  under  circumstances  which 
are  found  as  a  matter  of  fact  not  to  amount 
±0  desertion.  When  the  husband  has  left 
the  wife  under  circumstances  which  are  found 
as  a  matter  of  fact  to  indicate  an  inten- 
tion to  return,  and  when  the  husband  could 
not  be  removed — I  do  not  like  to  even  venture 
on  the  expression  acquiring  a  status  of  irre- 
movability, because  I  am  not  sure  that  that  might 
not  be  used  against  me  hereafter — I  think  Lord 
Blackburn  pointe  out  veir  good  reasons  why  the 
wife  could  not  be  removed.  That  seems  to  me  to 
be  part  of  the  reasoning  of  the  case  of  Beg,  v. 
8L  Oeorge's-in-the-East  (sup,),  which  I  adopt,  and 
which  I  respectfully  venture  to  think  is  sound. 
Had  the  husband  been  here  he  could  not  have 
been  removed  either  before  the  twelve  months  or 
after.  Of  course,  if  he  had  been  here  for  twelve 
months  then  Lopes,  L.  J.'s  judgment  would  have 


applied    directly.      The   wife   would  then   have 
acquired  what  is  called  the  status  of  irremova- 
bility by  virtue  of  having  resided  with  her  hasband 
for  a  period  of  twelve  months,  but  it  seems  to  me 
that  we  ought  to  find  clear,  plain,  and  distinct 
language  to  say  that  the  wife  who  has  in  fact 
resided  shall  be  removable  to  her  maiden  settle- 
ment in  a  case  in  which  a  husband  not  having 
deserted  her,  and  meaning  to  come  back,  cannot 
himself  be  removed.     I  think  it  is  pretty  plain 
that  the  wife  does  not  come  within  either  the 
original  or  the  amending  Act.    If  it  is  right  that 
the  wife  could  only  be  removed  when  the  husband 
can  be  removed,  then  the  position  is  pretty  clear. 
I  am  very  glad  to  have  had  the  suggestion  of 
what  that  proviso  may  mean,  but  I  share  a  great 
deal  more  of  the  difficulty  of  Lord  Blackburn, 
even  if  I  had  his  ability  to  solve  the  matter.    I 
think  that  proviso  in  the  amending  Act  is  one 
of  the  most  incomprebensible  things  I  have  ever 
had  to  consider.     All  I  have  to  decide  in  this 
case  is  this:  Here  the  woman  came  within  the 
enacting  part  of  the  1st  section;   she  does  not 
come  within,  in  my  opinion,  the  terms  of  the 
proviso  as  I  undei*8tand  it.     Therefore  it  seems 
to  me  that  unless  it  is  necessary  to  hold  that  Mr. 
Pritehett's  proposition  must  oe  right — ^namely, 
that  you  cannot  consider  at  all  what  has  be^ 
httppening  to  her  during  the  period  of  ooverture 
when  she  had  been  residing  with  her  husband,  if 
it  is  unnecessary  to  consider  that,  inasmuch  as 
the  husband  could  not  be  removed,  I  think  that 
those  who  claim  the  wife  should  be  removed  fail 
on  the  principle  which  Lord  Blackburn  has  laid 
down.     This  woman  having  resided  here,  there  is 
no  state  of  things  which  would  have  made  the 
husband  removable  if  he  had  been  here,  and  for 
the  present  purposes,  whether  you  call  it  irre- 
movability or  not  being  able  to  remove  him  it 
is  a  different  way  of  stating  that  which  leads  to 
the  same  resultr— namely,  that  the  wife  cannot 
be  removed.    I  therefore  come  to  the  conclusion 
that  the  order  was  right,  and,  as  I  have  said 
more  than  once,  on  the  ground  that  the  learned 
recorder  thinks — namely,  that  the  principle  of 
Lord  Blackburn's  judgment  applies.     I  concur 
in  that  view,  therefore  I  think  this  appeal  must 
be  dismissed. 

Wills,  J. — ^I  have  come  with  much  difficulty 
to  the  same  conclusion.  I  need  hardly  say  with 
much  difficulty,  because  the  legislation  upon  this 
subject  is  obscure  beyond  the  power  of  words  to 
reconcile.  Amongst  other  things,  we  have  to 
consider  a  proviso  which  has  been  described 
already  in  judicial  decisions  as  an  example  of 
how  language  can  be  used  to  conceal  meaning ; 
and  we  have  also  to  consider  the  34th  and  35th 
sections  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  of  1876,  the  35th  section  of 
which  is  a  kind  of  Chinese  puzzle,  and  is  beyond 
measure  to  interpret.  Fortunately,  with  r^B^ard 
to  the  interpretation  of  that  there  is  a  kind  of 
paraphrase  of  it  which  has  been  given  by  Lord 
Watson,  which  helps  one  more  than  one  is  helped 
with  regard  to  many  other  parte  of  the  enactments 
upon  this  difficult  subject.  Indeed  it  is  admitted, 
I  think,  by  Mr.  Pritehett,  with  regard  to  whose 
argument  I  wish  to  indorse  all  that  my  Lord  has 
said — ^so  far  as  my  judgment  is  conceiTied  it  has 
been  very  able  and  very  interesting  and  very 
thorough — ^that,  unless  Beg,  v.  8L  Qeorge^s-in-ihe' 
East  {sup.)  is  overruled,  it  governs   this  case. 
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Now  I  understand  the  reason  for  supposing  it  is 
oremded  bj  the  case  in  the  House  of  Lords  of 
Medway  Union  v.  Bedminater  Union  (sup.)  is  that 
the  reasoning  in  Beg.  v.  St  Oeorge^s-in-the-Eaat 
is  founded  partly  on  the  case  of  Beg,  ▼.  Olossop 
(12  Q.  B.  117)  and  to  some  extent  follows  the 
same  lines,  and  that  Beg.  ▼.  Glossop  has  been  dis- 
approved  of  in  this  case  in  the  House  of  Lords — 
that  is  to  saj,  not  the  decision  of  Beg,  t.  Olossop, 
but  the  grounds  on  which  it  was  arrived  at.  It 
was  Medway  Union  v.  Bedminster  Union  itself  in 
which  the  decision  was  approved,  but  tbe  grounds 
were  disapproved  of.  Ii  I  thought  that  Beg.  v. 
8i.  George' S'in- the 'East  was  really  overruled  by 
the  case  in  the  House  of  Lords,  of  course  I  should 
neglect  it ;  but  it  does  not  seem  to  me  that  the 
reasoning  in  tbe  House  of  Lords  goes  so  far  as 
that.  What  was  said  about  Beg.  v.  Qloaeop  was 
that  the  House  disagreed  with  the  view  of  the 
majority  of  the  court  and  agreed  with  that  of 
Lopes,  L.J.  Then  when  we  come  to  see  what 
Lopes,  L.J.'s  view  was,  as  explained  by  Lord 
Watson,  it  was  that  where  the  wife  has  a  deriva- 
tive settlement  from  her  husband  he  does  not 
think  the  wife  has  the  capacity  to  acquire  by 
residence  another  settlement  in  the  same  parish. 
That  leaves  quite  untouched  the  present  case, 
which  is  not  a  case  where  the  wife  has  a  sub- 
sisting derivative  settlement  through  her  husband, 
and  therefore  the  view  entertained  by  the  House 
of  Lords  with  regard  to  Beg.  v.  Gloeeop  does  not 
touch  the  facts  of  this  case,  and  of  course  the 
considerations  are  also  very  different  where  the 
wife  has  the  settlement  by  reason  of  her 
husband's  settlement  and  where  she  has  none 
by  reason  of  her  husband  having  no  settle- 
ment at  the  time  when  she  is  residing  in  the 
parish.  Under  those  circumstances  we  are,  as  it 
seems  to  me,  driven  to  look  at  the  very  words  of 
the  Act,  and  the  words  of  the  Act  are  that  she 
ahall  acquire  the  status  of  irremovability  if  she 
has  been  resident  for  a  year  before  the  time  she 
has  become  chargeable  within  the  parish.  It  is 
quite  true  that  in  one  sense  there  is  a  difference 
between  her  residence  before  the  husband  goes 
away,  and  after  he  goes  away,  because  after  he 
goes  away  he  himself  has  broken  his  residence, 
and  therefore  she  cannot  tack  on  simply  as  a  wife 
her  residence  after  the  break  of  her  husband  to 
that  which  she  had  before  the  residence  which 
was  in  process  of  completion  before  he  went 
away,  and  she  cannot  therefore  claim  to  have 
acquired  the  status  of  irremovability  because 
her  husband  had  ac(|uired  it*  There  is  no 
decision,  and  if  there  is  not  a  decision,  I  do 
not  see  why  we  should  make  one,  to  prevent  her 
tacking  on  the  residence  when  she  had  no 
settlement  by  reason  of  her  husband  not  having 
a  settlement  with  the  residence  which  she  had 
afterwards  after  her  husband  had  gone  away. 
It  is  not  at  all  like  the  case  of  the  wife 
and  the  widow  in  which  case  it  was  held 
that  when  the  wife  had  the  settlement  so 
long  as  she  was  a  wife  she  could  not  tack 
on  afterwards  the  residence  of  her  widowhood 
The  case  is  not  the  same,  and  inasmuch  as  it 
seems  to  me  thei^  is  no  decision  which  makes  it 
im|perative  upon  us  to  say  that  she  has  not 
resided,  it  is  better  to  follow  the  language  of  the 
Act,  and  say  that  she  has  resided  for  the  neces- 
sary period.  Our  late  decision  in  West  Ham 
Union  v.   Holbeach  Union  (aup,)  is  not  entirely 


without  its  bearing  upon  this  matter,  because  it- 
does  show  that  residence  may  be  completed  for 
the  purpose  of  conferring  a  status  of  irremova- 
bility where  the  first  portion  of  it  was  under  a 
different  capacity  from  the  second,  and  was 
during  the  period  during  which  there  was  a 
maternal  settlement  which  existed  in  favour  of  the 
child.  As  it  seems  to  me,  there  being  no  express 
enactment  or  decision  which  militates  against  this 
view,  the  residence  may  be  considered  as  com- 
plete within  the  terms  of  the  statute,  and  as  con- 
ferring the  privilege  of  irremovability.  Although 
I  follow  what  my  Lord  has  said  about  the 
husband  being,  I  will  not  say  irremovable,  but  its 
being  impossible  to  remove  the  husband  on  other 
grounds  if  he  were  there,  I  prefer  to  put  my 
judgment  upon  the  ground  that  I  have  put  it— - 
namely,  that  the  two  periods  may  be  tacked 
together — because  I  do  feel  that  there  is  a  very 
considerable  difficulty  between  the  position  of  a 
person  who  cannot  be  ramoved  because  there  is 
no  place  to  remove  him  to,  and  the  position  of 
a  person  who  otherwise  might  be  removed  and 
who  had  a  place  to  which  he  could  otherwise  be 
removed,  but  who  has  acqaired  the  protection  of 
irremovability  by  reason  of  residence.  For  these 
reasons,  imperfect  as  they  are — I  am  very 
conscious  of  that — ^I  have  come  to  the  conclusion 
that  the  learned  recorder  is  right,  and  that  the 
appeal  must  be  dismissed. 

Kennbdy,  J. — ^I  am  of  the  same  opinion  upon 
the  facts  which  I  think  are  important,  and  wmch 
are  found  thus  :  The  woman  is  the  wife  of  a  man 
who  has  no  settlement  of  his  own.  The  man  has 
left  her,  not  deserted  her,  and  with  the  intention 
of  returning,  and  therefore  he  is  in  the  position 
really  in  a  sense  of  being  treated  as  still  residing 
at  the  place.  Under  those  circumstance,  before 
she  becomes  chargeable  the  woman  is  a  married 
woman  with  her  children  who  has  resided  for  tho 
statutory  period  which  would  confer  upon  her 
the  status  of  irremovability  if  she  could  be 
treated  as  an  independent  personality.  Is  sho 
when  she  becomes  chargeable,  to  be  taken  away 
to  her  maiden  settlement,  which  is  the  settlement 
of  her  father,  which  she  acquired  through  her 
father  at  Tewkesbury,  she  and  her  children,  or  is 
she  to  be  treated  as  being  chargeable  to  Birming- 
ham, where  she  is  and  where  she  has  resided  for 
the  statutoiT  time,  and  where  she  is  the  wife  of 
a  man  who  has  not  deserted  her,  who  intends  to 
come  back  to  her  and  her  children,  and  who  only 
for  the  time  is  absent  ?  As  I  understand  it,  if 
one  may  venture  to  hope  one  understands  the 
principle  on  which  a  great  deal  of  legislation  has 
taken  place,  there  are  two  important  things  to  bo 
considered — namely,  not  to  separate  husband  and 
wife  and  children  and  parents — and  one  may 
assume  that  as  far  as  possible  the  Legislature 
has  not  consciously  brought  about  legislation 
which  has  affected  those  governing  principles. 
Now,  what  has  happened  here  ?  The  husband 
has  no  settlement  of  his  own ;  therefore  the 
wife  cannot  take  a  settlement  from  her 
husband.  She  has  resided  herself  as  a  married 
woman,  it  is  true,  all  this  tinie,  which  would 
otherwise  give  her  a  status  of  irremovability,, 
and  if  she  is  removed  to  the  place  of  her 
maiden  settlement  then  there  will  be  a  grave 
question,  to  say  no  more,  as  to  whether  the  chil- 
dren will  be  able  to  follow  her  or  will  be  planted 
— ^as  I  think  Mr.  Pritchett  happily  put  it — in 
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various  spots,  and  certainly  she  will  be  separated 
from  her  husband  because  her  husband  has  no 
settlement  where  she  had.  He  has  no  settiement 
anywhere,  in  fact,  and  the  whole  family  would  be, 
as  it  were,  sent  floating  about  to  the  various 
points  that  they  might  oe  directed  to.  Now,  if 
the  husband  had  a  settlement  there  would  be  no 
question  as  I  understand  it.  Her  place  of  settle- 
ment would  be  his  place  of  settlement.  But 
where  the  husband  has  no  settlement  what 
happens  P  I  have  felt  as  s'trongly  as  one  can  do 
justifiably,  where  there  is  a  complicated  question 
of  this  kind,  that  no  flaw  can  be  found  in  the 
judgment  of  the  sreat  judge,  Mr.  Justice  Black- 
bum,  as  he  was  then,  in  &eg,  v.  St.  George* a-in- 
the-Eaat,  and  Mr.  Pritchett  to  whom  I  desire  to 
join  in  tendering  my  humble  tribute  of  thanks 
lor  his  argument,  frankly  admitted  that  unless  the 
judgment  could  be  treated  as  overruled,  the 
learned  recorder  was  perfectly  right  in  the  judc^- 
ment  he  came  to,  and  it  could  not  be  upset.  But 
it  was  said  that  case  was  overruled  and  had  been 
treated  as  overruled  in  a  number  of  cases,  finally 
by  the  judgment  of  Lord  Watson  and  the  reason- 
ing in  the  medioay  Union  v.  Bedminater  Union.  I 
confess  myself  I  entirely  differ.  I  see  no  trace  of 
Reg,  V.  8t  George^ B-in-the-East  having  been  over- 
ruled directly  or  indirectly  in  any  of  the  cases 
including  the  last.  On  the  contrary,  I  think  the 
point  emphasised  by  Lord  Watson  in  that  judg- 
ment, where  he  asserts  his  affirmance  of  Lopes, 
L.J.'s  view  in  the  Court  of  Appeal,  pivots  on  the 
fact  that  the  husband  has  a  settlement,  and 
where  that  is  so  the  wife  follows  that  settlement, 
and  you  must  obey  that.  That  does  not  exist 
here.  Then  can  it  be  said  that  the  Divided 
Parishes  and  Poor  Law  Amendment  1876  has 
modified  either  the  grounds  upon  which  Lord 
Blackburn  proceeded,  or  has  sdtered  any  state- 
ment of  his  as  to  what  he  finds  the  law  to  be  P 
That  really  is  not  suggested.  It  is  again  practi- 
•cally  admitted,  and  rightly  admitted,  that  the 
legislation,  so  far  as  the  case  of  wife  and  husband 
is  concerned,  has  not  affected  the  statement  of 
law  upon  which  Lord  Blackburn  gave  judgment 
in  that  case,  the  only  position  which  is  reasonably 
consistent,  when  the  husband  has  no  settlement, 
with  the  great  object  of  keeping  the  family 
together  and  keeping  husband  and  wife  together, 
subject  to  this,  that  if  the  husband  has  a  settle- 
ment of  his  own,  the  wife  must  follow  his 
settlement.  j^^^  dismUsed. 

Solicitors :  Bedfem  and  Hunt,  for  Bedfem  and 
Son,  Birmingham ;  Surr  and  Grihhle,  for  Brookes 
and  Badham,  Tewkesbury. 


May  6  and  9,  1904. 

(Before  Lord  Alybrstonb,   G.J.,    Wills   and 

Kennedy,  JJ.)' 

New  Biyeb  Company  (apps.)  v.  Mayob,  &c.,  op 
Westminster  (resps.).  (a) 

Metropolis — Street  opened  hy  water  company — 
Eeinstatement  of  street  hy  contractor  employed 
by  local  authority — Power  of  local  auihoriiy  to 
recover  expenses  of  stipervising  and  swperint&nd' 
ing  the  works — Metropolis  Local  Management 
Act  1855  (18  &  19  Viet.  c.  120),  s.  114. 

Where  the  soil  of  a  street  in  the  metropolis  has 

(a)  Reported  by  W.  db  B.  Hkrbsrt,  Esq.,  BarrlBter-at-Law. 


been  opened  up  by  a  water  company,  the  local 
authority  can  by  virtue  of  sect.  114  of  the 
Metropolis  Management  Act  1855  recover  the 
expenses  of  superintending  and  supervising  the 
filling  in  arid  making  good  the  soil  so  opened 
up. 

Case  stated  on  a  complaint  by  the  respondents 
that  the  appellants  did  neglect  or  refuse  to  pay  to 
the  respondents  the  sum  of  S9l.  9s,  Sd,  made  up  of 
sums  amounting  respectively  to  (a)  81Z.  6s.  Td. 
and  (&)  SI.  Ss.  Id.  alleged  to  be  due  to  the  respon- 
dents for  expenses  incurred  in  filling  in,  making 
good,  and  maintaining  the  pavement  in  the  streets 
within  the  city  of  Westminster,  where  the  same 
had  been  broken  up  by  the  appellants  pursuant  to 
the  powers  contained  in  the  Act  of  Parliament 
authorising  the  company  to  execute  work  in  the 
city  during  the  month  of  Jan.  19(^,  payment  of 
which  sum  had  been  duly  demanded  of  the  appel- 
lants by  the  respondents. 

At  the  hearing  of  the  compldint  the  following 
facts  were  admitted  or  proved  : — 

In  Nov.  1901  the  respondents  issued  to  the 
appellants  and  the  other  companies  and  corpora- 
tions having  statutory  powers  to  open  up  roads, 
a  "  scale  of  charges  £>r  reinstating  trenches "  to 
be  made  by  the  respondents  after  the  31st  March 
1902  in  respect  of  road  repairs. 

In  Oct.  1902  the  respondents  also  issned 
another  "  scaleof  chargesfor  reinstating  trenches" 
to  be  made  by  the  respondents  after  uie  1st  Jan. 
1903. 

The  charges  made  by  the  respondents  in  the 
first  above-mentioned  scale  were  in  excess  of  the 
actual  amounts  paid  by  them  to  the  contraton, 
and  were  so  made  by  the  respondents  to  cover  so- 
called  incidental  expenses  (a)  alleged  to  occur 
during  the  execution  of  the  works,  and  (h)  which 
they  alleged  they  were  or  might  be  put  to  by 
reason  of  the  subsidence  or  failure  of  the  works 
during  the  period  of  the  appellants'  liability  to 
maintain  the  same  under  sect.  32  of  the  Water- 
works Clauses  Act  1847. 

The  respondents  made  a  subsequent  addi- 
tional increase  of  10  per  cent,  to  cover  their 
estimate  of  the  expenses  to  which  they  were  put 
for  superintending  the  works  during  the  execu- 
tion thereof.  The  second  soale  of  chaises  did 
not  state  the  ground  on  which  the  additional  10 
per  cent,  was  claimed,  nor  were  the  appellants 
informed  of  the  prices  in  fact  paid  by  the  respon- 
dents to  the  contractors  until  the  statement  and 
evidence  in  relation  thereto  were  made  and  given 
in  court. 

The  respondents  did  in  fact  exercise  some 
superintendence  and  supervision  over  the  works. 

The  works  in  question  were  executed  for  the 
respondents  by  certain  road  contractors  under 
contracts  based  upon  a  fixed  scale  of  charges. 

It  was  contended  on  behalf  of  the  appellsnts 
(a)  that  it  was  just  (within  the  meaning  of 
sect.  226  of  the  MeUopolis  Management  Act  lo55) 
that  the  respondents  should  be  repaid  only  the 
amounts  actually  paid  by  them  to  the  contrac- 
tors in  respect  of  the  expenses  of  filling  in  the 
ground  and  making  good  the  pavement  or  soil, 
and  that  no  amount  ought  to  oe  paid  for  inci- 
dental expenses  by  way  of  insurance  against  fntors 
possible  repairs  or  otherwise,  but  that  fntors 
repairs  must  be  dealt  with  as  and  when  th^ 
became  necessary ;  and  (b)  that  on  the  true  con- 
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etmotion  of  sect.  114  of  the  Metropolis  Manage- 
laent  Act  1885  the  respondents  were  not  entitled 
to  make  any  charge  for  sapervision  or  superin- 
tendence., althongh  such  supervision  or  superin- 
tendence was  in  fact  given,  and  that  the  same 
formed  part  of  the  general  administrative  duties 
of  the  respondents. 

On  behalf  of  the  respondents  it  was  contended 
that  by  virtue  of  sect.  28  of  the  Greneral  Paving 
{Metropolis)  Act  1817 ;  the  Waterworks  Glauses 
Act  1847,  ss.  31,  32,  and  34;  the  Metropolis  Local 
Management  Act  1855,  s.  114;  and  the  Metro- 
polis Local  Management  Act  1862,  sect.  82,  the 
respondents  were  entitled  to  be  fully  indemnified 
in  respect  of  all  the  work  which  they  had  to  do  in 
respect  of  filling  in  trenches  and  restoring  the 
streets  to  a  state  fit  for  traffic  and  that  the  em- 
ployment of  officers  to  superintend  and  supervise 
such  work  was  an  ordinary  and  necessary  expense 
incurred  by  the  corporation  in  carrying  out  the 
work  of  reinstatement. 

The  ma^trate  was  of  opinion  (a)  that  it  was 
just  that  me  respondents  should  be  repaid  only 
the  amounts  actually  paid  by  them  to  the  con- 
tractors, and  no  appeal  was  brought  from  that 
part  of  his  decision;  and  (h)  that  in  law  the 
respondents  were  entitled  to  recover  a  sum  for 
•expenses  incurred  in  respect  of  the  supervision  or 
superintendence  of  the  works. 

The  learned  magistrate  delivered  the  following 
judgment,  which  was  annexed  to  the  case : 

I  do  not  propose  to  deal  with  the  Wateri^orks  Clanses 
Aot  further  except  in  bo  far  as  it  extends  the  period  to 
twelve  months.    In  my  view  the  principal  Act  is  the 
Metropolis  Local  Management  Aot  1855,  8. 114.    There 
there  is  power  for  the  vestry  to  break  ap  the  roidd  and 
to  reinstate  the  pavements.    The  practice  here  betteeen 
the  parties  is  for  the  water  companies  to  break  up  the 
ground  and  fill  in  the  soil,  but  for  the  cifcy,  the  repre- 
sentative of  the  vestry  onder  the  old  Act,  to  reinstate 
the  pavement.    They  can  either  reinstate  the  pavement 
personally — do  ic  themselves — or  do  it  by  oontraet,  or 
they  oan  do  it  part  by  contract  and  part  by  themselves. 
Here  what  they  charge  for  is  the  contract  price  pins  a 
sum  which  they  say  represents  the  average  reasonable 
sum  for  keeping  it  in  repair.    I  think  that  the  sam 
that  they  have  made  a  contract  to  pay  is  a  fair  charge 
whether  they  pay  more  or  less  than  other  boroughs.    I 
do  not  stop  to  consider  that  now.    I  will  take  it  that 
they  are  reasonable  sums,  but  they  are  only  entitled  to 
<:harge  for  the  expenses  they  have  actually  incurred. 
They  cannot  charge  on  a  question  of  average  what  might 
be  a  reasonable  and  probable  sum.    They  must  charge 
the  sums  they  have  actually  spent.    They  might  also  by 
arrangement  betteeen  the  parties  charge  the  contract 
sum  plus  20  per  cent,  or  25  per  cent,  if  they  like  to  agree, 
but  it  is  for  them  to  prove  there  is  such  an  agreement, 
which  up  to  the  present  I  have  had  no  such  proof 
of.    An  agreement  between  corporations  is  a  very  formal 
matter  and  must  be  proved  in  solemn  form.    I  have  had 
no  evidence  that  there  is  such  an  agreement.     Then  the 
-question  of  the  10  per  cent,  is  now  the  only  point  I  have  to 
consider*    The  question  is  really  as  to  whether  that  is 
part  of  the  expenses  in  making  good  the  pavement.    If 
two  persons  were  to  arrange  that  one  was  to  dig  a  trench 
4uid  another  was  to  repair  the  pavement — ^private  indivi- 
duals— ^it  would  be  important  that  they  should  have 
somebody,  such  as  a  surveyor,  to  see  the  work  was 
properly  done ;  it  is  to  the  benefit  of  both  parties  that  the 
work  should  be  properly  done.  The  charge  of  10  per  eent. 
for  super  vinon  I  take  it  includes  also  surveyor's  expenses, 
which  as  between  individuals  would  be  charged  like  a 
surve^r*8  or  architect's  expenses.  Whether  10  per  cent, 
is  a  reasonable  sum  I  have  not  yet  decided,  but  I  think 


they  are  entitled  to  charge  a  sum  for  supervision.  If 
10  per  cent,  is  agreed  on  as  a  reasonable  sum  I  think 
they  may  properly  charge  that.  I  propose  to  leave  open 
really  the  question  of  quantum  with  regard  to  the 
balance.  I  think  I  have  expressed  my  view  of  the  law. 
The  matter  is  important  to  both  parties,  and  most  likely 
the  parties  would  like  to  have  a  case  stated  in  order  that 
they  might  have  a  decision  of  the  court  on  that  point. 

After  hearing  the  case  the  magistrate  made  an 
order  against  the  appellants  K>r  the  recovery 
(1)  of  the  sum  of  732.  its.  lid,  in  respect  of  claim 
(a)  of  the  respondents,  and  (2)  of  a  bum  (to  be 
hereafter  assessed  by  him  if  necessary)  in  respect 
of  claim  {b)  of  the  respondents. 

By  57  Greo.  3,  c.  xxix  (the  General  Paving 
(Metropolis)  Aot  1817\  s.  23,  it  is  {inter  alia) 
enacted  as  follows : 

That  when  and  as  often  as  any  payment  of  any  streets 
or  pubUc  places  in  any  parochial  or  other  districts  within 
the  jurisdiction  of  this  Aot  shall  be  broken  or  taken  up 
by  any  water  or  gasUght  company,  or  by  any  commis- 
sioners of  sewers,  or  by  any  person  or  persons  acting  by 
or  under  their  respective  orders  or  authorities,  or  by 
any  other  person  or  persons  by  the  directions  of  this  Aot 
or  by  and  with  or  without  the  consent  of  the  commis- 
sioners or  trustees  or  other  persons  having  the  control 
of  the  pavements  in  any   parochial  or  other  district 
wherein  any  street  or  public  place  shall  be  situate  the 
pavement  whereof  or  any  part  whereof  shall  be  broken 
or  taken  up,  then  all  such  part  or  parts  of  the  pave- 
ments of  any  such  street  or  public  place  which  from 
time  to  time  and  at  all  times  shall  be  broken  and  taken 
up  as  aforesaid  and  the  pavement  contiguous  thereto  as 
far  as  may  be  rendered  necessary  in  the  judgment  of  a 
surveyor  of  pavements  tj  such  oommissionera,  or  trus- 
tees, or  other  persons  having  the  control  of  pavements 
in  such  parochial  or  other  districts,  and  after  the  ground 
opened  shall  be  refilled  and  rammed  down  pursuant  to 
the  directions  of  this  Act,  shall  be  with  all  convenient 
speed  completely  and  substantially  repaved  with  all 
necessary  stones,  ballast,  gravel,  and  other  materials, 
and  shall  be  kept  in  complete  repair  by  the  pavior  or 
mason  then  contracting  with  or  employed  by  such  com- 
missioners or  trustees,  or  other  persons,  or  by  such 
person  or  persons,  as  they  may  from  time  to  time  appoint 
for  that  purpose  under  the  inspection  and   direction 
and  to  the  satisfaction  of  the  said  surveyor  of  pavements 
to  the  said  commissioners  or  trustees  or  other  persons 
for  the  periods  following  (that  is  to  say),  all  such  part 
or  parts  of  the  pavements  of  any  such  street  or  public 
place  which  from  time  to  time  and  at  all  times  shall  be 
so  broken  or  taken  up  as  aforesaid,  and  the  pavement 
contiguous  thereto  as  aforesaid  which  shall  be  so  broken 
or  taken  up  for  the  purpose  of  making  and  laying  down 
any  main  or  mains  of  pipes,  or  of  substituting  iron  for 
wooden  pipes,  or  of  making  any  sewer,  vault,  or  drain  for 
twelve  calendar  months  next  ensuing  the  breaking  and 
taking  up  of  the  same  pavements,  and  all  such  part  or 
parts  of  the  pavements  of  any  such  street  or  public  place 
which  from  time  to  time  and  at  all  times  shall  be  so  broken 
or  taken  up  as  aforesaid,  and  the  pavement  contiguous 
thereto  as  aforesaid  which  shall  be  so  broken  or  taken 
up   for  the  purpose  of  altering  the  position  of  or  of 
repairing  any  pipes,  stop-cocks,  or  plugs,  or  of  repair- 
ing, cleansing,  or  altering  any  sewer,  vault,  or  drain  for 
three  calendar  months  next  ensuing  the  breaking  and 
taking  up  the  same  pavements,  and  that   the  costs, 
charges,  and  expenses  of  taking  out  any  ground  and 
filling  in  hard  rubbish  or  other  good  materials,  and  of 
repairing  and  keeping  in  necessary  repair  for  the  periods 
aforesaid  all  or  any  such  pavement  in  manner  afore- 
said, and  all  the  expenses  of  cartage  and  all  other 
charges  and  expenses  attending  the  same,  as  well  as  all 
costs  and  charges  which  may  be  incurred  pursuant  to 
the  directions  of  this  Act  by  any  surveyor  of  pavements 
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in  and  about  exeoating  and  performing  any  works  or 
matters  neglected  to  be  exeonted  and  performed  by  any 
company  or  oommiBBioners  of  eewera  as  hereinbefore 
directed,  shall  be  ascertained  and  fixed  from  time  to 
time  by  the  snrveyor  of  pavements  to  such  commis- 
sioners  or  tmstees,  or  other  persons  within  whose 
parochial  or  other  districts  such  works  and  other  matters 
shall  have  been  performed  and  execntedj  or  such  pave* 
ments  shall  have  been  broken  np  and  repaved. 

By  sect  28  of  10  &  11  Yicfc.  c.  17  (the  Waterworks 
Clauses  Act  1847),  which  Act,  with  the  exception 
of  certain  sections  not  affecting  this  case,  is  incor- 
porated in  the  New  River  Company's  Act  of  1852 
(15  &  16  Vict.  c.  clx.)»  power  is  given  to  the 
undertakers  (namely,  the  appellants)  to  break  up 
streets,  &c.,  under  the  superintendence  of  the 
persons  having  the  control  or  management  thereof 
(namely,  the  respondents)  or  of  their  officer.  By 
sect.  31  of  the  Act  it  is  provided  that  streets  are 
not  to  be  broken  up  except  under  the  superin- 
tendence of  such  persons  as  aforesaid,  but  if 
they  fail  to  superintend  the  undertakers  may 
perform  the  work  without  them,  and  by  sect.  32 
of  the  Act  it  is  provided  that  the  streets,  &c., 
broken  up  by  the  undertakers  are  to  be  reinstated 
by  them  without  delay.  By  sect.  34  of  the  Act 
it  is  provided  that  in  case  of  delay  by  the  under- 
takers other  parties  (namely,  tne  respondents) 
may  cause  the  work  so  delayed  or  omitted  to  be 
executed,  and  the  expense  of  executing  the  same 
shall  be  repaid  to  such  persons  by  the  under- 
takers. 

By  18  &  19  Vict.  c.  120  (the  Metropolis  Local 
Management  Act  1855),  s.  114,  it  is  enacted  as 
follows : 

Provided  also  that  whenever  the  permanent  surface 
or  soil  of  any  street  is  broken  np  or  opened  it  shall  be 
lawful  for  the  vestry  or  district  bocu'd  of  the  parish  or 
district  in  which  the  same  is  situate,  in  case  tiiey  think 
it  expedient  so  to  do,  to  fill  in  the  ground  and  to  make 
good  the  pavement  or  surface  or  soil  so  broken  up  or 
opened,  and  to  carry  away  the  rubbish  occasioned 
thereby  instead  of  permitting  such  work  to  be  done  by 
the  company  or  person  by  whom  such  surface  or  soil 
is  broken  up  or  opened,  and  the  expenses  of  filling  in 
such  ground  and  of  making  good  the  pavement  or  soil 
BO  broken  up  or  opened  shall  be  repaid  on  demand  to  the 
vestry  or  board  by  such  company  or  person. 

By  sect.  225  of  the  last-mentioned  Act  it  is 
enacted  as  follows : 

In  every  case  where  the  amount  of  any  damage,  costs, 
or  expenses  is  by  this  Act  directed  to  be  ascertidned  or 
recovered  in  a  summary  jnanner,  or  the  amount  of  any 
damage,  costs,  or  expenses  is  by  this  Act  directed  to  be 
paid,  and  the  method  of  ascertaining  the  amount  or 
enforcing  the  payment  thereof  is  not  provided  for  such 
amount  shall  in  case  of  dispute  be  aseertained  and 
determined  by  and  shall  be  recovered  before  two 
justices. 

By  virtue  of  the  Metropolitan  Police  Courts 
Act  1839,  8.  14,  and  the  Summary  Jurisdiction 
Act  1848,  s.  83,  the  proceedings  may  be  taken  in 
the  metropolis  before  a  single  metropolitan  police 
magistrate. 

By  25  &  26  Vict.  c.  102  (the  Metropolis  Manage- 
ment Amendment  Act  1862),  s.  82,  it  is  enacted 
as  follows : 

In  every  case  in  which  any  company  or  person  shall 
be  liable  under  the  firstly  recited  Act  (the  Metropolis 
Local  Management  Act  1855)  to  reinstate  the  pavement, 
surface,  or  soil  of  any  street  under  the  control  of  any 
vestry  or  district  board  which  may  have  been  broken 


np  or  opened,  or  to  repay  to  such  vestry  or  board  th* 
expenses  of  reinstating  the  pavement,  surface,  or  maSi 
of  any  street  every  such  company  or  person  shall  hm 
liable  to  reinstate  the  pavement,  surface,  or  soil,  or  to  pay 
the  expenses  of  reinstating  the  pavement,  surface,  or  boQ, 
of  such  parts  of  tiie  street  as  shall  have  been  so  broken  up 
or  opened,  as  well  as  of  the  part  or  parts  oonti^ooos 
thereto  which  may  be  affected  by  the  works  of  smoh 
company  or  person  to  the  reasonable  satisfaction  of  tiie 
surveyor  for  the  time  being  of  the  vestry  or  distrioi 
having  control  over  the  pavements  in  such  pariah  or 
district. 

E,  A,  Jelf  {Courthope-Munroe   with   him.)    for 
the  appellt^ts. — The  question  here  is  whether  the 
respondents  are  entitled  to  charge  the  cost  <^ 
superintending  the  work  in  addition  to  what  they 
pay  to  their  contractors.       That    depends   on 
sect.  114  of  the   Metropolis   Management    JLst 
1855  which  says  that  "  the  expenses  of  filling  in 
such  ground  and  of  making  good  the  pavement 
or  soil  so  broken  up  or  opened  shall  be  repaid 
on  demand  to  the  vestry  or  board  by  such  com* 
pany  or  person."  [Lord  Alybrstonb,  O.J. — Why 
does  not  that  include  the  proper  cost  of  aoper- 
vision  P]    The  local  authority  have  to  see  fpener- 
ally  to  the  supervision  of  au  the  various  works 
under   their  control.      That    is  part    of  their 
general  duties,  and  all  we  have  to   pay  is  the 
expense  of    filling  and   making  good.     In    the 
Private    Streets  Works  Act   1892,  which  deals 
with  a  similar  matter  this  question  is  dealt  with 
in  terms,  for  it  says  that  the  expenses  of  super- 
intendence may  be  recovered.  That  is  provided  for 
by  sect.  9,  sub- sect.  2,  of  that  statute,  and  that,  I 
submit  is  an  indication  that  the  Legislatare,  if 
they  wish  to  include  expenses  of  superintendenoe 
enact  it  in  so  many  words.     If  the  contractor 
had  been  employed  by  the  undertakers,  as  at  one 
time    he  would  have  been,  the  local  authority, 
though  they  were  bound  to  supervise,  had   xm> 
power  to  charge  for  the  superintendence.     Out- 
side the  London  area  by  the  Waterworks  GLanses 
Act,  the  undertakers  would  have  had  to  make 
good.    He  referred  to  the  Waterworks  Claases 
Act  1847,  ss.  28,  29,  90,  31,  32,  and  34.    Thoee 
sections  form    a  scheme,  and  I  oontend  under 
that  that  the    superintendence    could    not     be 
charged  against  the  water  company.    He  referred 
to 

Vestry  of  8t,  Luke  v.  North  Metropolitan  Tram- 
ways Company,  35  L.  T.  Bep.  329  ;  1  Q.  B.  Div. 
760; 
General  Paving  (Metropolis)  Act  1817  (Michael 
Angelo  Taylor's  Act)  (57  Geo.  3,  o.  xziz.), 
s.  23; 
Walthamstow  Local  Board  v.  Staines,  65  L.  T.  Sep. 
430  ;  (1891)  2  Ch.  606. 

Morton  Smith  for  the  respondents. — ^The  appel- 
lants, by  referring  to  certain  statutes  which  do 
not  apply  to  the  metropolis  are  trying  to  cut 
down  the  rights  of  local  authorities  within  the 
metropolis.  Up  to  1855  the  position  was  this, 
that  so  far  as  regards  the  metropolis  (namely, 
the  parishes  to  which  Michael  Angelo  Tayloi^s 
Act  applies)  the  water  company  had  no  rl^ht 
whatever  to  do  this  work  themselves.  Under 
Michael  Angelo  Taylor's  Act  the  local  authority 
were  bound  to  do  the  work  and  employ  a  con- 
tractor, and  they  were  entitled  to  recover  the 
expenses  they  had  paid  the  contractor  and  all 
other  expenses  they  were  put  to.  The  other  side 
contend  that  because  the  Waterworks  Clauses  Act 
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properly  done  either  bj  the  contractor  by  whom 
it  is  done  or  by  their  own  men,  if  they  choose  to 
employ  their  own  men.  This  is  a  charge  which 
comes  wittiin  the  words  "expenses  of  filling  in 
such  ground  and  making  it  good."  I  think  the 
learned  magistrate  was  right  np  on  the  question 
which  was  left  to  him  to  be  asoe  rtained  as  to  it 
being  a  proper  charge,  and  therefore  this  appeal 
must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I  sup- 
pose the  reason  why  the  city  of  Westminster 
employ  contractors  to  do  this  work  is  that  they 
think  it  will  be  more  cheaply  and  better  done  by 
persons  whose  regular  business  it  is  than  by  their 
own  workmen.  Then,  if  that  be  so,  I  should 
have  thought  that  it  follows  almost  as  a  matter 
of  course  that,  according  te  the  general  prin- 
ciples of  human  nature  and  of  experiences 
in  matters  of  this  kind,  nobody  in  his  senses, 
if  he  was  having  the  work  done  for  him- 
self, would  think  of  giving  a  contractor  a 
free  hand  and  allowing  him  to  do  the  work 
without  any  counteracting  influence  or  super- 
vision te  see  that  it  was  properly  done.  If 
a  man  builds  a  house  and  employs  a  contractor 
to  do  it  he  is  sure  to  employ  a  clerk  of  the  works 
also  to  act  as  a  kind  of  watoh-dog  over  the  con- 
tractor ;  and  when  he  comes  to  ask  himself  how 
much  his  house  has  cost  him  and  what  has  been 
the  expense  of  building  the  house,  he  certainly 
would  throw  in  the  wages  of  the  person 
employed  to  check  the  contractor  and  see  that 
the  work  was  properly  done.  On  those  grounds 
it  seems  to  me  it  is  a  reasonable  thing  to  say  that 
the  expense  of  such  necessary  and  reasonable 
superintendence  is  part  of  the  cost  or  expense 
of  filling  in  the  ground  and  making  good  the 
pavement. 

Kbnnbdy,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  one  must  look  at  it  as  a  reason- 
able question  as  to  whether  this  should  be  in- 
cluded under  the  head  of  expenses.  Now,  expenses 
cannot  really  mean  the  expenses  of  merely 
filling  in  the  ground  and  the  expenses  of  making 
good  the  pavement  or  soil  merely  as  manual 
acts.  It  includes  surely  a  degree  of  supervision, 
and  skilled  supervision,  which,  looking  at  the 
nature  of  the  work,  the  work  requires  ;  and,  if  it 
has  been  honestly  expended,  the  payment  so 
made,  and  which  is  now  sought  to  be  charged 
by  way  of  supervision,  seems  to  me  to  be  a 
thing  which  is  reasonable,  and  the  learned  magis- 
trate has  expressed  it  to  be  so  looking  at  the 
particular  work. 


passed  in  between  the  earlier  statute  and  the 
Metropolis  Local  Management  Act  1855,  when 
Tou  come  to  read  the  word  "  expenses  "  in  the 
later  statute  that  word  is  to  be  cut  down  and  the 
righte  of  the  local  authority  are  to  be  reduced, 
and  the  local  authority  is  to  have  a  liability  put 
upon  it  which  did  not  exist  at  the  time  of  the 
passing  of  the  Metropolis  Local  Management  Act 
m  1855.  The  respondente  contend  that  they  are 
entitled  to  cbarge  against  the  appellants  as 
expenses  under  sect.  114  of  the  Act  of  1855  all 
the  special  expenses  which  they  are  put  to.  [He 
was  stopped.] 

Lord  Alyebstonb,  G.J. — This  case  depends 
almost  on  the  question  of  fact.  It  depends  upon 
the  construction  of  sect.  114  of  the  Metropolis 
Local  Management  Act  1855.  I  think  there  is  no 
doubt  that  under  Michael  Angelo  Taylor's  Act 
the  vestry  were  entitled  to  get  all  the  charges  and 
expenses  attending  the  same.  That  would  cover 
the  expenses  of  their  men's  time  and  proper 
superintendence.  The  Waterworks  Clauses  Act 
does  not  apply  to  the  metropolis — I  mean  for  this 
purpose — because  it  does  not  exempt  for  this 
purpose  the  companies  whatever  they  are  from ' 
being  liable  under  the  Act  already  existing,  that 
would  be  Michael  Angelo  Taylor's  Act  before  the 
Metropolis  Local  Management  Act  of  1855,  and 
sect.  114  afterwards.  Therefore,  at  the  time  the 
Waterworks  Glauses  Act  was  passed,  in  the 
year  1847,  Michael  Angelo  Taylor's  Act  was  in 
force.  Now,  when  the  Act  of  18  &  19  Vict, 
comes,  the  language  is  that  of  sect.  114.  Mr. 
Jelf  has  argued  very  fairly  and  strenuously  that 
the  words  "  the  expenses  of  filling  in  such  ground 
and  of  making  good  the  pavement  or  soil  so 
broken  up  or  opened  shall  be  repaid  on  demand 
to  the  vestry  or  board  by  such  company  or 
person  "  mean  the  work  actually  done,  and  do  not 
mean  the  superintendence  of  the  work.  It  seems 
to  me  that  it  really  is  a  question  of  fact,  and  if 
the  magibtrate  is  of  opinion,  as  he  is  in  this  case, 
that  this  is  really  part  of  the  expenses  of  doing 
the  work,  it  is  that  which  the  local  authority  are 
entitled  to  recover.  Now,  the  magistrate  has  put 
it  in  this  way :  "  The  question  is  really  as  to 
whether  that '  — ^that  is,  the  10  per  cent,  which,  of 
course,  he  has  not  given  them,  but  the  quantum 
has  to  be  ascertained — "  is  part  of  the  expenses  in 
making  good  the  pavement.  If  two  persons  were 
to  arrange  that  one  was  to  dig  a  trench  and 
another  was  to  repair  the  pavement — private 
individuals — ^it  would  be  important  that  they 
should  have  somebody  such  as  a  surveyor  to  see 
that  the  work  is  properly  done.  It  is  to  the 
benefit  of  both  parties  that  the  work  should  be 
properly  done.  The  charge  of  10  per  cent,  for 
supervision,  I  take  it,  includes  also  surveyors' 
expenses  which  as  between  individuals  would  be 
charged  like  a  surveyor's  or  architect's  expenses. 
Whether  10  per  cent,  is  a  reasonable  sum,  1  have 
not  yet  decided,  but  I  think  they  are  entitled  to 
charge  a  sum  for  supervision."  It  seems  to  me 
that  dealing  with  this  matter  in  this  section  in  a 
practical  way,  and  assuming  they  were,  as  I  think 
zhej  were  entitled,  to  this  charge  under  Michael 
Angelo  Taylor's  Act,  what  the  Metropolis  Local 
Maiia|;ement  Act  has  said  is  that  the  expenses 
of  filling  in  the  ground -and  making  it  good 
shall  be  allowed.  I  agree  with  the  view  taken  by 
the  .learned  magistrate — ^that  it  was  a  fair  and 
reasonable  charge  for  seeing  that  the  work  was 
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Apnl  22,  26,  and  May  2, 1904. 

(Before  the  Lord  Chancellor  (Halsbury), 
LordB  Daybt,  Jambs  of  Hereford,  and 
bobbrtson.) 

Catbrham    Urban     District     Council    v. 
Godstonb  Rural  District  Council,  (a) 

on  appeal  from  the  court  of  appeal  in 

bngland. 

Local  government — Alteration  of  houndarieB^-' 
Creation  of  new  urban  district — Adjustment 
of  property  and  liabilities — Local  Oovemment 
Act  1888  (51  &  52  Vict  c,  41),  s.  62. 

The  loss  of  a  portion  of  a  ratepaying  area  does  not 
swpport  a  claim  for  anadjustmerit  of  "property, 
incom^f  debts,  liabilities,  or  expenses,  vnthm 
the  meaning  (^  sect.  62  of  the  Local  Government 
Act  1888.  Therefore  where  a  parish  forming 
part  of  a  rural  district  was  made  into  a  sepa* 
rate  urban  district  by  an  order  of  the  county 
council  under  the  Act,  and  before  the  alteration 
the  contribution  out  of  the  rates  of  that  parish 
towards  the  expense  of  maintaining  the  high- 
ways in  the  rural  district  had  largely  exceeded 
the  cost  of  maintaining  the  highways  in  that 
parish  ; 

Meld  (reversing  the  judgment  of  the  court  behw), 
that  the  rural  district  council  had  no  ground 
for  contending  that,  as  their  incoms  and  expenses 
were  affected  by  the  alteration,  it  was  a  matter 
requiring  adjustment  under  sect.  62  of  the  Local 
Oovemment  Act  1888. 

Rochdale  Union  v.  Haslingden  Union  (80  L,  T. 
Bep,  146 ;  (1899)  1  Q.  B,  540)  and  Backingham- 
shire  County  Conncil  v,  Hertfordshire  County 
Council  (80  L  T,  Bep.  85 ;  (1899)  1  ©.  B.  515) 
overruled. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(Yaughan  Williams,  Stirling,  and  Mathew,  L.J  J.), 
reported  88  L.  T.  Rep.  414 ;  (1903)  1  K.  B.  554, 
who  had  affirmed  a  judgment  of  Wright,  J.  upon 
a  special  case  stated  by  an  arbitrator. 

The  question  was  whether,  when  a  new  urban 
district  is  created  under  the  Local  Government 
Acts  of  1888  and  1894  out  of  part  of  a  preyiously 
existing  rural  district,  the  latter  is  entitled,  under 
sect.  62  of  the  Local  Goyemment  Act  1888,  to  an 
adjustment  of  property,  income,  debts,  liabilities, 
or  expenses  in  respect  of  the  loss  of  a  ratepaying 
area  caused  by  the  severance.  The  courts  below 
held  that  the  respondents  were  so  entitled  on 
the  authority  of  the  cases  of  Bochdale  Union 
V.  Haslingden  Union  (80  L.  T.  Rep.  146 ;  (1899) 
1  Q.  B.  540)  and  Buckinghamshire  County 
Council  V.  Hertfordshire  County  Cour^cU  (80  L.  T. 
Rep.  85 ;  (1899)  1  Q.  B.  515). 

The  special  case  and  the  sections  of  the  Acts  of 
Parliament  are  set  out  in  full  in  the  reports  in 
the  court  below. 

B.  Bray,  K.C.  and  M.  Shearman,  K.C.  appeared 
for  the  appellants. 

C.  A.  Bussell,  K.C.  and  O.  Humphreys  for  the 
respondents. 

Bray,  K.C.  was  not  called  on  to  reply. 

At  the  conclasion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

(a)  Reported  by  C.  £.  Maldbn,  Eaq.,  BarrUt«r«l-Law. 


May  2. — Their  Lordships  gave  judgment  as 
follows : — 

The    Lord    Chancellor   (Halsbnry).  —  My 
Lords:  I  am  of  opinion  in  this  case  that  the  jade- 
ment  of  the  Appeal  Court  and  of  Wright,  J. 
should  be  reversed;  but  in  truth,  though  the 
question  is  raised  in  this  case  and  the  consequence 
must  follow,  it  is  really  the  decision  in  the  case  of 
Bochdale  Union  v.  Haslinaden  Union  {ubi  sup.), 
which  is  here  under  appeal.    There  seems  to  have 
been  some  misapprehension  about  the  dedsion  ia 
that  case.     Lord  Russell,  C.J.  commences  lus 
judgment  by  saying  that  he   agrees   with  Ui» 
judgment  of  Channell,  J.  "substantially,"  sad 
entirelv  in  the  principle  involved   in  it;   but^ 
upon  tne  point  now  in  debate,  the  judgment  of 
Cnannell,  J.  and  Ridley,  J.,  who  entirety  agreed 
with  him,  was  the  other  way.    The  language  of 
the  section  now  under  construction    does  not 
seem  to  me  to  be  appropriate  to  the  oompensatioii 
of  one  district  for  being  placed  "  in  a  less  advanta- 
geous financial  position  *  (those  are  the  words  need 
by  the  Legislature  itself)  than  before  the  altera- 
tion in  its  boundaries.    This  is  language  wbiefa 
the  Legislature  has  used  elsewhere  when  what  it 
now  contended   for  was  contemplated   by  the 
Legislature,  but  1  do  not  think  tbat  the  62iid 
section  ever  contemplated  *'  adjustment "  as  beiog^ 
applicable  to  such  a  state  of  things  as  has  been 
brought  about  by  a  diminution  of  rateable  area. 
Where  two  areas  are  being  divided,  and  eaoh 
becomes  responsible  for  its  own  administration, 
and  where  previously  they  possessed  property,  it 
is  obvious  enough  that  they  must  have  some  mode 
of  adjusting  the  division  of  the  property  which 
each  possessed   prior   to   such   separation — fh» 
buildings,  for  example,  the  workhouses  for  the 
administration  of  the  poor  law  —  and,  to  qnote 
the  language  of  the  section,  "property,  income, 
debts,  liabiUties,  and  expenses."    The  only  word 
within  which  the  present  daim  can  be  embraced 
is  the  word  "  income.''    Now,  it  may  be  conceded 
that  in  a  loose  mode  of  speech  the  capacity  for 
being  rated  for  future  liabilities  might  lie  so 
described,  but  it  would  not  be  accurate.    And  it 
is  not  with  the  word  itself  alone  that  one  has  to 
deal,  but  with  the  word  associated,  as  it  is  here, 
with  the  words,  **  property,  debts,  liabilities,  and 
expenses."    I  cannot  think  that  the  Legislature 
intended  so  grave  a  departure  from  the  general 
and  very  obvious  meaning  of  the  words  that  it 
has  actually  used.    Where  it  did  intend  to  allow 
compensation  to  be  given — compensation,  be  it 
observed,  not  adjustment — ^it  has  shown  that  it  csn 
use   appropriate    and   express    words   for  the 
purpose,  and  the  words,  "  property,  and  income 
from  property  "  can  well  be  satisfied  by  a  division 
of  property  and  income  resulting  from  prop^^ 
without  importing  the  element  of  compensation 
for  loss  of  income.    Even  if  the  word  '*  income" 
itself  were  appropriately  used,  I  think  that  the 
word  "  adjustment)*'  as  distinguished  from  "com- 
pensation," means  a  division  of  existing  assets, 
while  "  compenEation "  would  be  quite   rightly 
interpreted  to  mean  the  loss  of  some  right  to 
obtain  income  by  rating,  or  of  some  area  which 
would  furnish  the  right  to  get  income.    Bat  it 
seems  to  me  to  be  quite  contrary  to  principle,  in 
the  case  of  the  alteration  of  boundaries  applic- 
able to  a  municipal  body,  which  is  to  be  for  the 
future  self-sufficing,  to  make  the  adjustment  of 
its  "  property  and  income,  debts  and  liabilitiei/*^ 
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&  snbjeot  of  oompensating  arrangemente.  Of 
coarse,  if  the  Legislature  has  done  it  it  most 
be  aoquiesced  in;  but  I  entirely  dissent  from 
the  idea  of  presuming  that  this  has  been  done 
without  express  words.  For  these  reasons '  it 
seems  to  me  that  the  judgment  appealed  from 
ought  to  be  reversed,  and  I  so  move  your 
Lordships. 

Lord  X)atey. — ^My  Lords :  The  question  to  be 
determined  in  this  appeal  was  thus  stated  by 
Yaughan  Williams,  L.  J. :  "  It  is  said/'  he 
observes,  "  that  by  reason  of  the  separation  of 
the  parish  of  Caterham  from  the  Godstone  rural 
district,  the  council  of  that  district  will  lose  the 
profit  which  they  formerly  derived  from  the  con- 
tribution of  the  parish  of  Caterham  " ;  and  the 
question,  he  added,  was  whether  that  apprehended 
loss  was  matter  for  adjustment  pursuant  to  the 
provisions  of  sect.  62  of  the  Local  Government 
Aot  1888.  Mr.  Russell  disclaimed  stating  the 
ouestion  in  that  way.  But  I  think  that  the  Lord 
Justice  accurately  described  the  claim  which  is 
put  forward  by  the  respondents.  What  they  are 
seeking  is  not  an  adjustment,  in  the  ordinary 
sense  of  that  word,  of  common  property  or 
liabilities,  or  of  any  reciprocal  liabilities  of 
Caterham  and  Godstone  towards  each  other,  but 
for  compensation  for  a  loss  which  they  apprehend 
that  they  will  suffer  by  the  severance  of  Caterham 
from  the  Godstone  rural  district.  I  do  not 
assume  that  the  arbitrator,  if  he  should  be 
required  to  proceed  with  the  matter,  would  award 
to  the  respondents  the  full  amount  of  the 
extravagant  claim  put  forward  by  them ;  and  I 
refer  to  that  claim  only  as  showing  the  true 
nature  of  their  demand.  The  first  observation 
that  occurs  to  me  is  that  seat.  62  says  nothing 
about  compensation  for  apprehended  loss  of 
profit  or  injury.  Your  Lordsnips  are  familiar 
with  Acts  of  Parliament  which  give  a  right 
to  such  compensation,  and  one  would  have 
expected  if  that  was  the  meaning  of  the  Act 
that  it  would  have  been  expressed  in  plain  terms. 
Local  authorities  are  by  the  section  in  question 
authorised  to  make  agreements  for  the  purpose 
of  adjusting  "any  property,  income,  debts, 
liabilities,  and  expenses."  The  prima  fcuyie  mean- 
ing of  these  words  is  to  give  powers  or  facilities 
for  adjusting  any  matters  which  by  reason  of  the 
Act  or  a  scheme  made  under  it  require  adjust- 
ment. In  the  following  words  the  expression  is 
altered.  The  section  goes  on  to  say  (reading  it 
short)  that  any  agreement  authorised  by  the  Act 
to  be  made  "  for  the  purpose  of  the  adjustment 
of  any  property,  debts,  liabilities,  or  financial 
relations,"  may  provide  for  the  transfer  or  reten- 
tion of  any  property,  debts,  or  liabilities,  or  for 
the  joint  use  of  any  property,  and  for  the  transfer 
of  any  duties,  and  for  payment  by  either  party  to 
the  agreement  in  respect  of  property,  debts, 
duties,  and  liabilities  so  transferred  or  retained, 
or  of  such  joint  user,  or  in  respect  of  the  salary, 
remuneration,  or  compensation  payable  to  any 
officer  or  person.  I  have  troublea  your  Lord- 
ships by  reading  the  section  at  length  because 
the  latter  words,  in  my  opinion,  confirm  the 
prima  facie  meaning  which  I  attach  to  the  earlier 
words.  It  must  be  admitted,  I  think,  that  the 
property,  debts,  or  liabilities  to  be  retained  or 
transferred  must  mean  existing  property  or 
debts,  or  a  liability  actually  incurred,  and  the 
expression  financial  relations,  I  think,  slIso  refers 
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to  any  reciprocal  financial  obligations  which  the 
undivided  district  and  the  reserved  portion  mav 
have  already  incurred  towards  each  other.  I 
construe  the  words  *'  income  and  expenses  '*  in 
the  same  manner.  I  think  that  *'  moome  "  means 
income  presently  enjoyed,  or  to  which  there  is  a 
present  title,  and  does  not  include  income  which 
may  hereafter  be  derived  from  property  which  is 
held  in  trust  for  the  district,  or  some  income  such 
as  a  rentcharge  or  other  annual  payment  applic- 
able under  some  charitable  trust  or  otherwiee 
for  the  benefit  of  the  district  or  relief  of  the  rate- 
payers in  it.  I  think  that  the  words  would  also 
include  the  proceeds  of  any  rate  already  made  on 
the  whole  district.  It  is  true  that  income  in  this 
sense  would  strictly  be  included  under  the  general 
word  "  property,"  and  that  is,  perhaps,  the  reason 
why  the  word  is  dropped  out  in  the  subsequent 
enumeration  of  matters  of  adjustment.  I  am, 
therefore,  of  opinion  that  the  words  of  the 
section  do  not  necessarily,  or  according  to  their 
proper  construction,  confer  any  such  right  as  is 
claimed  in  this  litigation.  But  I  think  that  the 
case  may  be  put  on  a  broader  principle.  The  very 
object  01  the  scheme  which  has  been  made  under 
sect.  57  of  the  Act  is  to  enable  the  present  appel- 
lants to  rate  their  own  district  and  expend  the 
rates  so  raised  for  the  exclusive  benefit  of  their 
own  district.  In  fact,  when  one  speaks  of  the 
severance  of  an  administrative  unit  it  is  only  a 
compendious  way  of  expressing  this  result.  That 
the  rates  derived  from  the  severed  district  will  be 
lost  to  the  district  from  which  it  is  severed  is  the 
inevitable  consequence  and  intention  of  putting 
the  Act  in  force,  and  if  this  were  understood  by 
the  Legislature  to  be  a  matter  of  compensation 
some  words  would  be  found  in  the  Act  which 
would  confer  the  right  to  such  compensation. 
Adjustment  seems  to  me  a  different  idea  from 
compensation.  When  a  severance  takes  place  of 
an  administrative  unit  some  adjustment  is  neces- 
sary. There  are,  or  may  be,  common  property  or 
income,  debts,  liabilities,  or  expenses  owing  or 
incurred  by  or  on  behalf  of  the  undivided  area. 
These  matters  require  adjustment,  and  sect.  62 
appears  to  me  to  be  nothing  more  than  a  pro- 
cedure section  for  enabling  such  matters  to  be 
adjusted.  But  the  respondents  have  no  vested 
interests  in  the  profit  to  be  derived  from  the 
Caterham  highway  rates  after  severance,  and 
there  is  no  arotract  right  of  either  of  the  parties 
to  be  compensated  by  the  other  for  any  future 
financial  detriment  arising  from  acts  directed  or 
authorised  by  the  Legislature ;  and  in  my  opinion 
there  is  nothing  in  the  Act  which  creates  such 
a  right.  I  am  therefore  of  opinion  that  the 
app^  should  be  allowed.  It  follows  from  what 
I  have  said  that  I  think  the  cases  of  Bochdcde 
Union  v.  Haalingden  Union  and  Buckinghamahire 
CowrUy  Cotmeil  v.  Hertfordshire  County  Council 
were  wrongly  decided,  and  should  be  over- 
ruled. 

Lord  James  of  Hbbepobd. — ^My  Lords:  In 
this  case  I  agree  with  the  opinions,  already 
expressed  that  the  judgment  of  the  Court  of 
Appeal  should  be  reversed ;  for  I  concur  in  the 
view  that  the  loss  of  a  portion  of  a  ratepaying 
area  does  not  support  a  claim  for  an  adjustment 
of  "property,  income,  debts,  liabilities,  or 
expenses  within  the  meaning  of  sect.  62  of  the 
Local  Government  Act  of  1888.  It  seems  to  me 
that  the  separation  of  a  portion  of  an  area  within 
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whioh  a  rate  has  been  levied  cannot  occasion  a 
loss  of  ''income"  within  the  meaning  of  the 
section  to  the  remaining  portion  of  the  area ;  nor 
can  such  change  in  the  existence  of  the  rateable 
area  occasion  any  claim  for  adjustment  under  the 
word  "  liability.  Both  of  these  words, "  income" 
and  "  liabilities/'  must  be  read  as  referring  to 
ascertained  and  existing  income  and  liabilities, 
and  cannot  be  held  to  include  the  mere  liability  to 
be  rated  if  the  order  of  division  had  not  been 
made.  It  may  be  that  the  application  of  this 
view  may  in  some  cases  confer  on  one  portion  of 
a  divided  area  substantial  advantage  at  the 
expense  of  another  portion.  But  if  such  gain  or 
loss  would  amount  to  injustice,  it  may  he  that 
the  remedy  is  to  be  found  by  objecting  to  the 
order  being  made  by  the  county  council  under 
sect.  57  of  the  Act,  or  to  its  confirmation  by  the 
Local  Gk>vemment  Board. 

Lord  BoBEBTSON.  —  My  Lords :  I  am  veiy 
clearly  of  tbe  same  opinion.  I  do  not  think  that 
the  claim  of  the  respondents  comes  within  sect.  62 ; 
and  when  I  say  so  I  mean  not  merely  that  the 
word  "  adjust "  and  the  other  phrases  used  are  not 
appropriate  to  cover  it,  but  that  the  claim  is,  in 
its  nature  and  substance,  altogether  hetero^neous 
to  the  things  contemplated,  and  is  outside  the 
scheme  of  Retting  up  new  authorities,  as  stated  in 
the  Act.  It  must  be  remembered  that  when, 
under  sect.  62,  Caterham  and  Godstone  proceed 
to  "  adjust,"  whatever  that  means,  they  meet  as 
separate  and  self-contained  rating  authorities, 
Caterham  having  been,  by  deliberate  statutory 
proceeding,  vested  with  the  full  and  exclusive 
power  of  rating  for  its  own  use  within  the 
boundaries  assigned  to  it,  and  Gfodstone,  while 
retaining  its  old  name,  having  a  jurisdiction 
differing  from  and  smaller  than  that  which 
formerly  existed .  The  direct  an d  necessary  result 
of  setting  up  Caterham  as  an  urban  district  is  to 
establish  not  merely  one,  but  two  new  rating 
units — ^namely,  Caterham  and  the  lesser  God- 
stone.  The  rating  in  each  is  necessarily  on  the 
new  basis  of  the  new  area,  and  it  would  lie  merely 
an  accident  if  the  rates  in  the  two  areas  were  the 
same  after  as  before  the  separation.  Now,  the 
assumption,  and  what  I  must  venture  to  call  the 
fallacy,  of  tbe  judgments  under  review  is  that  the 
Legislature  intended  that  the  two  new  bodies 
should  set  about  what  Bruce,  J.  calls  "  restoring 
the  true  balance" — that  is  to  say,  the  former 
balance — of  rates.  I  see  no  warrant  for  any  such 
assumption.  On  the  contrary,  I  should  suppose 
that  in  some  cases  at  least  one  of  the  reasons 
why  a  new  urban  district  is  set  up  is  because  the 
ratmg  is  unfair,  and  would  be  made  more  equit- 
able by  dividing  the  rating  area  into  two.  The 
inhabitants  of  some  proposed  new  district  (I  am 
not  for  the  motneut  speaking  of  Caterham)  may 
very  well  say  that  they,  having  grown  into  a 
sell-contained  community,  are  made  to  pay  for 
things  in  which  they  have  no  interest,  and, 
because  of  their  large  valuation,  are  paying  more 
than  the  people  who  are  interested  in  them.  All 
these  considerations  and  the  like,  pro  and  con,, 
are  for  the  county  council  and  the  Local  Govern- 
ment Board.  But  the  cases  of  Bochdcde  Union  v. 
Haslingden  Union  and  Buckinghamshire  County 
Council  V.  Hertfordshire  County  Council  depend 
upon  the  view  that  in  the  matter  of  rates  the 
stattis  quo  before  the  order  is  to  be  treated  as 
the  standard  of  right  after  the  order,  and  that 


any  detriment  on  the  one  side  and  advanta^ 
on  tbe  other,  caused  by  th^  independenoe  of 
the  new  district,  are  to  be  redressed  by  adjust- 
ment.   I  see  no  trace  of  an  intuition  thus  to 
stereotype   by  compensation   the  results  of  a 
system  of  rating  which,  ex  hypothesis  has  oeaaed. 
Of  course,  it  is  quite  conceivable  that  the  Legis- 
lature might  have  made  it  a  condition  of  the 
setting  up  of  a  new  rating  body  that  it  shoold 
purchase  ite  independence,  and  might  have  taken 
the  financial  position  in  the  year  of  independenoe 
as  fixing  the  price.    But  this  is  an  idea  unex- 
pressed in  the  stetute,  and  remote  from  the  simple 
one  expressed  in  sect.  62,  which  primarily  at  least 
deals  with  extant  things,  and  extant  liabilities 
which  belong  to  the  undivided  community,  must 
perforce  be  divided,  now  that  the  community  is 
broken  up  and  tJie  partners  are  takii^  ?dth  them 
what  belongs  to  them.      And  the  difficulty  of 
applying  the  words  of  sect.  62  to  a  claim  of  com- 
pensation  becomes,  as  I  think,  an  impossibility, 
when  the  nature  of  the  claim  is  clearly  realised. 
I  have  read  with  care  all  the  judgmente  in  tbe 
previous  cases.    In  Rochdale  Union  v.  Hadingieii 
Union  and  in  Buckinghamshire  County  CouneQ 
y.  Hertfordshire  County  Council  the  principle  laid 
down  18  that  to  which  I  have  already  referred, 
that  the  "true  balance,"  meaning  thereby  the 
existing  balance  at  the  date  of  the  separation, 
must  be  **  restored."    That  is  most  clearly  shown 
in  the  judgment  of  Bruce,  J.  in  the  Bucks  case 
and  in  the  judgment  of  Smith,  L.J.  in  the  Boek- 
dale  case.    It  is  significant  that  all  subsequent 
judicial  opinions  have  been  based  on  the  aatho- 
rit^  of  these  cases,  and  that  in  none  has  tbe 
principle  been  independently  asserted. 

Order  appealed  from  reversed.    Bespondewts  ia 
pay  to  the  appellants  the  costs  here  ana  below. 

Solicitor  for  the  appellante,  F,  B.  Winter. 
Solicitors  for  the  respondente.  Cooper,  Tamer, 
and  EvanSf  for  Evelyn  A.  Head,  East  G-rinstead. 


Jfutrtctal  Commtttee  of  t{;e  ^rtfa^  Counnl. 

April  28,  29,  and  May  14, 1904. 

(Present;  The  Right  Hons.  the  Lobd  Chak- 
GBLLO&  (Halsbury),  Lords  Lindlby  and 
Kinross,  and  Sir  Abthub  Wilson.) 

Smith  v,  Mc  Arthur  and  others,  (a) 

ON     APPEAL    FROM     THE     STTPREME    COURT    OP 

NEW  ZEALAND. 

Law  of  New  Zealand — Licensing  Act  1895,  s.  3, 8, 
suh'S.  4s^Licensing  poll — BoU  nuU  and  void^ 
Renewal  of  existing  licences. 

By  the  New  Zealand  Licensing  Act  1895,  s.  3, 
"  No  licence  of  any  description  shaU  be  granted 
or  renewed  until  the  electors  of  the  district  have 
previously  determined  in  manner  hereinafter 
provided  (1)  whether  the  number  of  licences 
existing  in  the  district  is  to  con^iuue ;  (2)  whether 
the  number  of  licences  existing  in  the  district  is 
to  be  reduced ;  (3)  whether  no  licences  are  to  be 
granted  in  the  district.'' 

By  sect.  8,  sub-sect.  4,  if  "  none  of  the  proposal 
respecting  licences  in  the  district  is  carried  by 
the  prescribed  majority    .    .    .    the  number  of 

(ff)  Reported  by  0.  E.  Maldih,  Esq..  BaTrl8tap«t-Lftw. 
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licences  shall  continue  as  they  are  until  the  next 
Ucensiny  poW 

A  **  lieennng  poU  "  toae  taken  in  the  N.  dietrict,  in 
accordance  with  the  provisions  of  the  Act,  hut 
toas  afterwards  declared  void  on  the  ground  of 
certain  irregularities. 

The  appellant,  who  was  the  holder  of  a  licence  in 
the  district,  afterwards  applied  to  the  licensing 
committee  for  a  renewal  of  his  licence, 

Ifo  objection  was  made  to  the  renewal,  hut  the 
committee  held  that,  under  the  circumstances, 
they  had  no  power  to  renew  any  licence. 

Held,  that  the  contingency  of  the  poll  taken  heing 
legally  null  and  void  was  covered  hy  sect,  8,  sub' 
sect  4,  and  that  all  existing  licences  continued 
in  force  until  the  next  licensing  poU, 

J'udgment  of  the  court  helow  reversed. 

Appeal  from  a  judgment  of  the  Supreme  Court 
of  New  Zealand  aismissing  a  motion  for  a  writ  of 
mandamus  to  the  licensing  committee  of  the 
l^ewtown  district  to  grant  tbe  application  of  the 
appellant,  an  hotel- kee{>er,  for  the  renewal  of  his 
licence  under  '*the  Ijicensing  Acts/'  the  com- 
mittee having  refused  to  do  so  on  the  ground 
that  the^  had  no  longer  any  jurisdiction  to  issue 
licences  in  the  district  in  consequence  of  a  poll  of 
the  electors  under  the  Alcoholic  Liquors  Sale 
Oontrol  Act  Amendment  Act  1895,  having  been 
declared  void  on  the  ground  of  irregularities  in 
the  taking  of  the  poll. 

The  appellant  had  for  some  time  been  the 
holder  of  a  publican's  licence  in  respect  of  his 
hotel,  and  the  licence  was  on  the  4th  June  1902 
renewed  for  the  year  ending  the  30th  June  1903. 

At  the  date  of  the  renewal  the  hotel  was 
situated  in  the  licensing  district  of  Wellington 
Suburbs. 

Under  the  Alcoholic  Sale  Control  Act  1893  the 
licensing  districts  are  the  electoral  districts  for 
the  time  being  of  the  colony.  These  districts  are 
altered  in  accordance  with  the  results  of  each 
quinauennial  census,  the  new  districts  coming 
into  force  on  the  dissolution  or  expiration  of  the 
then  existing  Parliament.  Licences  are  granted 
and  renewed  in  each  district  by  a  licensing  com- 
mittee consisting  of  the  stipendiary  magistrate 
and  persons  elected  by  the  electors  of  the 
district. 

Under  a  proclamation  by  the  Governor  of  the 
Colony,  which  came  into  effect  in  Nov.  1902,  a 
new  electoral  distiict  was  constituted  under  the 
name  of  the  Newtown  Electoral  District,  com- 
posed of  portions  of  the  previous  electoral 
districts  of  Wellington  Suburbs  and  Wellington 
City,  and  including  the  hotel,  and  the  new 
electoral  district  thereupon  became  a  licensing 
district. 

The  last  licensing  poll  for  the  Wellington 
Suburbs  District,  held  under  the  Alcoholic 
Liquors  Sale  Control  Act  Amendment  Act  1895, 
took  place  in  1899,  and  the  result  was  that  the 
proposal  that  the  number  of  licences  existing  in 
that  district  should  continue  was  carried. 

On  the  25th  Nov.  1902  a  licensing  poll  for  the 
licensing  district  of  Newtown  took  place,  and  it 
was  declared  that  a  proposal  that  no  licences 
should  be  granted  in  that  district  had  been 
carried. 

Subsequently  the  last-mentioned  x>oll  was 
declared  void  on  the  ground  of  irregularities  in 
the  taking  of  it. 


An  application  was  made  under  the  Licensing 
Act  l&Sl  to  the  €k>vemor  to  appoint  a  day  for  a 
new  poll,  but  it  was  not  acceded  to. 

The  respondents  were  subsequently  elected 
members  of  the  licensing  committee  for  the 
Newtown  district,  Mr.  M' Arthur  (the  stipendiary 
magistrate)  being  appointed  chairman. 

At  the  annual  meeting  of  the  committee  on  the 
5th  June  1903  an  application  was  made  by  the 
appellant  for  a  renewal  of  his  licence  in  respect  of 
the  hotel. 

The  committee  refused  the  appellant's  applica- 
tion and  all  other  applications  for  licences,  on  the 
ground  that  they  had  no  jurisdiction  to  grant 
licences  or  renewals  of  licences  within  the 
district. 

Actions  were  then  brought  in  the  Supreme 
Court  by  the  appellant  and  four  other  applicants 
against  the  licensing  committee,  in  each  case  for 
a  mandamus  to  the  respondents  to  grant,  or  in 
the  alternative  to  hear  and  determine,  the  applica- 
tions. 

The  appellant's  motion  for  a  mandamus  and 
similar  motions  in  the  other  four  actions  cpme  on 
for  hearing  in  the  Supreme  Court  in  July  1903. 

The  court  (Stout,  C.J.,  Denniston  and  Cooper, 
JJ.)  delivered  judgment,  dismissing  the  appel- 
lant's motion  for  a  mandamus  with  costs, 
ConoUy  and  Edwards,  J  J.  dissenting. 

Danckwerts,  K.C.,  Vaughan  Hawhins,  and 
Skerrett  (of  the  Colonial  Bar),  appeared  for  the 
appellant. 

Northcote  for  the  respondent. 

The  ai^uments  turned  entirely  upon  the 
sections  of  the  colonial  statutes,  which  are  set  out 
in  the  judgment. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  14. — Their  Lordship's  judgment  was 
delivered  by 

Lord  LiNDLEY. — This  is  an  appeal  from  a 
judgment  of  the  Supreme  Court  of  New  Zeadand, 
dismissing  a  motion  for  a  writ  of  mandamus  to 
the  licensing  committee  of  the  Newtown  district, 
to  grant  or,  in  the  alternative,  to  hear  and  deter- 
mine, the  appellant's  application  for  the  renewal 
of  his  licence  under  **  the  Licensing  Acts."  The 
court  refused  to  do  so  on  the  ground  that  they 
had  no  jurisdiction  to  grant  the  application. 
The  practical  result  of  this  decision  is  that,  so 
far  as  the  Newtown  district  is  concerned,  the 
Licensing  Acts  are  brought  to  a  deadlock. 
Existing  licences  in  the  district  cannot  be 
renewed,  and  no  new  licences  in  it  can  be  granted. 
The  facts  are  as  follows  :  The  appellant  had  for 
some  time  been  the  holder  of  a  puolican's  licence 
in  respect  of  a  hotel  called  the  Park  Hotel,  and 
such  licence  was  on  the  4th  June  1902  renewed 
for  the  year  ending  the  30th  June  1903.  At  the 
date  of  such  renewal  the  hotel  was  situate  in  the 
licensing  district  of  Wellington  Suburbs.  Under 
a  proclamation  by  the  (xovernor  of  Ne  ^  Zealand, 
dated  the  13th  Aug.  1902,  which  came  into  effect 
on  the  5th  Nov.  1902,  a  new  electoral  district  was 
duly  constituted  under  the  name  of  the  Newtown 
electoral  district,  consisting  of  parts  of  the  pre- 
vious electoral  districts  of  Wellington  Suburbs 
and  Wellington  City  and  comprising  the  said 
hotel ;  and  such  new  electoral  district  thereupon 
became,  under  the  provisions  of  the  Licensing 
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Act  1881,  and  the  Acts  amending  the  same,  a 
licensing  district.  On  the  5th  Dec.  1896,  and 
again  on  the  6th  Dec.  1899,  licensing  polls  were 
duly  taken  nnder  the  Licensing  Acts  in  each  of 
the  districts  of  Wellington  Suburbs  and  Welling- 
ton City,  the  result  in  each  case  being  that  thie 
proposal  that  the  number  of  licences  then 
existing  should  continue  was  carried.  The  licence 
for  the  Park  Hotel  was  duly  renewed  from  time 
to  time  by  the  licensing  committee  for  Welling- 
ton Suburbs  district.  The  last  of  such  renewals 
was  on  the  4tii  June  1902,  the  licence  then  issued 
being  in  force  to  the  30th  June  1903.  On  the 
25th  Not.  1902,  a  licensing  poll  of  the  electors  of 
Newtown  district  was  taken,  under  sect.  4  of  the 
Act  of  1895,  but  subsequently  on  an  inquiry,  held 

Sursuant  to  sect.  7  (o)  of  the  said  Act  and  the 
Regulation  of  Local  Elections  Act  1876  this  poll 
duly  declared    void    on    the    ground    of 


was 


irregularities  committed  by  the  officers  appointed 
by  statute  to  take  it.  The  respondents  were  after- 
wards duly  elected  members  of  the  licensing  com- 
mitteee  for  the  Newtown  District,  and  on  the  7th 
May  1903,  the  appellant  gave  notice  of  his  intention 
to  apply,  and  on  the  5th  June  1903,  at  tiie  annual 
licensing  meeting  for  Newtown  District,  he  applied 
to  the  reepondento  for  a  renewal  of  his  licence.  No 
obiection  was  lodged  or  made  affecting  the  ap- 
pellant or  his  house,  but  the  licensing  committee 
refused  his  application  and  all  other  applications 
for  licences,  holding  that  they  had  no  jurisdiction 
to  grant  licences  or  renewals  of  licences  within 
the  district.  The  appeUant  and  four  other 
applicants  then  commenced  actions  in  the 
Supreme  Court  against  the  respondents,  the 
licensing  committed,  for  a  mandamtu  (in  each 
case)  to  the  respondents  to  grant  (or  in  the 
alternative  to  hear  and  determine)  the  applica- 
tions respectively.  The  appellant's  motion  for  a 
mandamus  was  heard  (together  with  similar 
motions  in  the  four  other  actions)  before  the 
Supreme  Court  (consisting  of  Stout,  C.J.,  and 
Denniston,  Conolly,  Edwards,  and  Cooper,  JJ.) 
on  the  8th,  9th,  14th,  15th,  and  16th  July  1903. 
Judgment  was  reserved,  and  on  the  3l8t  July 
1903  the  court  (by  a  majority  of  three  judges 
against  two)  gave  judgment  dismiesing  the  ap- 
pellant's motion  for  a  mandamus  with  costs. 
Hence  this  appeal.  The  Licensing  Acts  which 
have  to  be  considered  are  those  of  1881,  1882, 
1889,  1893,  1895,  and  1902.  The  difficulty  which 
has  arisen  turns  mainly  on  the  true  construction 
of  sect.  3  of  the  Act  of  1895,  taken  in  conjunc- 
tion with  sect.  2  (3)  of  the  same  Act  and  of 
sect.  21  of  the  Act  of  1893.  Their  Lordships  will 
deal  with  these  presently,  but  it  must  not  be  for- 
gotten that  there  is  in  New  Zealand  a  statutoiy 
Interpretation  Act  (1888,  No.  15).  By  sect.  4  of 
that  Act,  "  Words  importing  the  singular  number 
include  the  plural  number.*'  By  sect.  5  (clause  2) 
Amending  Acts  are  to  be  read  as  incorporated 
with  the  Acts  amended,  and  by  clause  7,  *'  Every 
Act  and  every  provision  or  enactment  thereof 
shall  be  deemed  remedial  .  .  .  and  shall  ac- 
cordingly receive  such  fair,  large,  and  liberal 
construction  and  interpretation  as  will  best 
ensure  the  attainment  of  the  object  of  the  Act 
and  of  such  provision  or  enactment  according  to 
its  true  intent,  meaning,  and  spirit."  Passing 
now  to  the  sections  of  the  Act  of  1895  above 
referred  to,  sect.  3  is  clear  and  free  from  all 
ambiguity.    It  runs  thus:   "No  licence  of  any 


description  shall  be  granted  or  renewed  until  the 
electors  of  the  district  liave  previously  determined 
in  manner  hereinafter  provided— (1)  Whether  the 
number  of  licences  existing  in  the  district  is  to 
continue.  (2)  Whether  the  number  of  licences 
existing  in  the  district  is  to  be  reduced.  (3) 
Whether  no  licences  are  to  be  granted  in  the  dis* 
trict."  The  "manner  hereinafter  provided"  is 
to  be  found  in  sects.  4  to  7,  and  is  by  a  poll  of 
the  electors  of  the  district ;  which  poll  (called  the 
"  licensing  poll ")  is  to  be  taken  on  the  day  ap- 
pointed for  the  electoral  poll  and  simultaneously 
with  such  poll.  If  this  section  stood  alone  there 
could  be  no  renewal  of  the  appellant's  licence 
until  a  licensing  poll  for  the  Newtown  District 
had  determined  the  questions  above  mentioned, 
and  so  long  as  there  is  no  licensing  poll  for  that 
district  there  can  be  no  renewal.  But  sect.  2  (3) 
says  that  "  Sect.  3  of  this  Act  shall  not  come  into 
operation  until  the  day  next  before  the  day 
appointed  for  the  .  .  .  licensing  poll  first 
taken  after  the  commencement  oi  tms  Acf^ 
This,  it  will  be  observed,  is  a  postponing  section 
only.  But  the  effect  of  the  two  sections  together 
seems  plainly  to  be  that  sect.  3  is  to  come  into 
operation  on  the  day  appointed  for  the  licensing 

goU  described  in  sect.  2  (3)  as  the  licensing  poU 
rst  taken  after  the  commencement  of  the  Act 
The  Act  came  into  operation  on  the  31st  Oct 
1895.  It  is  ftvidentiy  assumed,  however,  that  the 
licensing  poll  referred  to  will  be  taken.  The  con- 
tingency that  there  will  be  no  poll,  or  that  the 
poll  taken  in  fact  will  be  legally  null  and  void» 
seems,  however,  to  be  covered  by  sect  8  (4)  which 
is  as  follows :  *'  If  the  returning  officer  finds  that 
none  of  the  proposals  respecting  licences  in  the 
district  is  carried  by  the  prescriMd  majority,  then 
he  shall  notify  the  licensing  committee  thereof, 
and  the  number  of  licences  shall  continue  as  they 
are  until  the  taking  of  the  next  licensing  poll, 
subject  nevertheless  to  the  power  of  refusing  to 
renew  licences  objected  to  under  sub-sects.  1-4 
inclusive  of  sect.  81  of  the  principal  Act "  (the 
Act  of  1881),  "  and  subject  also  to  the  provisions 
of  the  Licensing  Acts  relating  to  forfeiture  or  in- 
crease of  licences."  In  connection  with  these 
sections  there  is  another  specially  applicable  to 
new  districts — viz ,  sect.  21  of  the  Act  of  1893. 
This  section  is  as  follows :  "  Where  a  district  con- 
stituted under  this  Act  or  the  principal  Act  has 
been  abolished  or  altered,  and  Has  been  constituted 
or  divided  into  new  districts,  the  poll  in  force 
in  such  first-mentioned  district  at  the  time  of 
such  abolition  or  alteration  shall  continue  or 
remain  in  force  in  such  new  districts  until  the 
period  arrives  for  taking  the  next  triennial  poll, 
and  shall  have  the  same  force  and  effect  as  if  such 
poll  had  been  taken  in  such  new  districts." 
Although  this  section  speaks  of  a  "  district,"  the 
Interpretation  Act  already  referred  to  justifies  a 
construction  which  will  make  the  section  applic- 
able to  one  or  more  new  districts  constituted  out 
of  two  or  more  previously  existing  districts.  The 
section  is  as  much  I'equired  in  the  last  case  as  in 
the  case  of  a  subdivision  of  only  one  district,  and 
although  it  may  be  true  that  the  section  was  in- 
serted to  meet  the  inconvenience  arising  from 
the  creation  of  new  districts  out  of  one  old 
district,  their  Lordships  see  no  reason  for  confixdng 
this  section  to  that  particular  case.  The  object 
aimed  at  by  the  Legislature  is  plainly  apparent 
from  the  enactments  above  referred  to.    Subject 
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to  any  objections  which  might  be  made  to  any 
particular  lioensee  or  house,  the  object  of  the 
Legislatiire  plainly  was  to  continue  in  every  dis- 
trict and  new  district  formed  out  of  it,  all  existing 
licences,  until  a  licensing  poll  should  have  decided 
which  of  the  three  courses  mentioned  in  sect.  3 
of  the  Act  of  1895  should  be  pursued  in  that 
district.  The  difBlculty  of  giving  effect  to  this 
intention  in  this  particular  case  is  due  entirely  to 
the  fact  that  sect.  2  (3)  is  so  expressed  as  to  post- 
pone the  operation  of  sect.  3,  not  to  the  decision 
of  the  poll,  but  to  the  day  before  the  day  ap- 
pointed for  taking  it.  But  sect.  8  (4)  shows  that 
existing  licences  may,  in  certain  cases,  continue 
in  force  beyond  that  day.  The  lan^^uaee  of  sect.  21 
of  the  Act  of  1893  is  more  elastic  tiban  the  lan- 
guage of  sect  2  (3)  of  the  Act  of  1895.  In  both 
eases,  howeyer,  the  language  points  to  a  time 
rather  than  to  the  event  which  was  to  happen  at 
that  time,  but  the  event,  i.e.,  the  result  of  the  poll, 
is  the  gOTeming  factor.  To  ignore  this,  and  to 
adhere  to  language  do  literally  as  to  defeat  the 
plain  intention  ox  the  Legislature  instead  of  so 
construing  the  words  as  to  give  effect  to  that  in- 
tention, is  to  run  counter  to  sect.  5  (7)  of  the 
Interpretation  Act,  which,  after  all,  only  expresses 
what  is  meant  by  the  old  legal  maxim  Qu%  haeret 
in  littera  haeret  in  cortice.  Their  Lordships  will 
therefore  humbly  advise  His  Majesty  to  allow  the 
appeal,  and  to  order  a  mandamus  to  issue  to  the 
licensing  committee  to  hear  and  determine  the 
appellant's  application  and  to  order  the  respon- 
dents other  tnan  Alexander  McArthur,  who  was  a 
nominal  defendant  only,  to  pay  the  costs  of  the 
action.  The  respondents,  other  than  the  first 
respondent  (Alexander  MoArthur),  must  pay  the 
costs  of  the  appeal. 

Solicitors  for  the  appellant,  Blyth,  Dulton, 
Hartley^  and  Blyth, 

Solicitors  for  the  respondents,  Shaen,  Boscoe, 
Mousey,  and  Co, 


♦ 

COURT    OF    APPEAL. 

Tuesday,  March  29, 1904. 

(Before  Collins,  M.B.,  Bombb  and 
Mathbw.  L.JJ.) 

BusHBLL  V,  Hammond  and  others,  (a) 

APPEAL  FBOM  THE   EING's  BENCH  DIVISION. 

liiceneing — Renewal  of  licence — Alteration  of  pre- 
mises required  by  justices'^'**  Fart  of  premises 
where  intoxicating  liquor  is  sold  "  —  Back 
entrance  and  passage — Licensing  Act  1902 
(2  Edw,  7,  c,  28),  s.  11  (4). 

By  sect  11  (4)  of  the  Licensing  Act  1902  it  is  pro- 
vided that,  upon  an  application  for  renewal  of  a 
licence  for  sale  by  retail  of  intoxicating  liquor 
to  be  consumed  on  the  premises,  the  justices  may 
hy  o^'der  direct  such  alterations  as  they  thinJc 
reasonably  necessary  to  secure  the  proper  conduct 
of  the  btuiness  to  be  m^ade  *'  in  that  part  of  the 
premises  where  intoxicating  liquor  is  sold  or 
consumed" 

(a)  Beported  by  J.  H.  WiLUAMS,  Esq.,  Barriater«t-Law. 


Upon  the  application  for  renewal  of  the  licence  of 
a  fully  licensed  public-house,  the  justices  directed 
that  a  back  entrance  and  passage,  used  by 
customers  for  entering  and  leaving  the  premises, 
should  be  closed.  No  intoxicating  liqtLor  was  in 
fact  sold  or  consumed  at  the  bach  entrance  or  in 
the  passage. 

Extra  work  was  entailed  on  the  police,  so  long  as  the 
back  entrance  remained  unclosed,  in  exercising 
the  supervision  necessary  to  secure  the  proper 
conduct  of  the  business. 

Held  (afirming  the  judgment  of  the  King's  Bench 
Division),  (hat  the  justices  had  jurisdiction, 
under  sect,  11  (4)  of  the  Licensing  Act  1902,  to 
direct  alterations  to  be  m>ade  by  closing  the  back 
entrance  and  passage. 

Appeal  of  Bushell  from  the  decision  of  the 
Divisional  Court  (Lord  Alverstone,  C.J.,  Wills 
and  ChanneU,  JJ.)  upon  a  case  stated  by  quarter 
sessions. 

Bushell  was  the  tenant  of  the  Coach  and 
Horses,  a  public-house  in  the  borough  of 
Bams^ate,  and  was  on  the  11th  Feb.  1903,  the 
date  of  the  annual  general  licensing  meeting  for 
the  borough,  the  holder  of  a  full  licence  for  the 
sale  of  intoxicating  liquors  at  that  public-house. 
The  licence,  unless  renewed  at  that  annual  eeneral 
licensing  meeting  or  an  adjournment  thereof^ 
would  expire  on  the  5tli  April  1903. 

Bushell  applied  at  the  annual  general  licensing 
meeting  on  the  11th  Feb.  1903  for  a  renewal  to 
him  of  the  licence,  and,  on  the  application  being^ 
made,  the  justices  required  a  plan  of  the  premises 
to  be  produced  before  them  and  deposited  with 
their  clerk,  pursuant  to  the  provisions  of  the 
Licensing  Act  1902,  s.  11  (4). 

At  the  adjourned  annual  general  licensing 
meeting,  held  on  the  9th  March  1903,  the 
licensing  justices  renewed  the  licence  to  BusheU^ 
and  on  renev.ing  the  same  the  justices  by  order 
directed  that  Bushell  should,  within  one  month 
from  the  date  of  the  order,  cause  the  back 
entrance  to  the  public-house  in  Chapel-passage 
to  be  cloeed  by  a  substantial  gate  with  a  lock,  the 
key  of  the  same  to  be  kept  either  by  the  licensee 
or  by  the  owners  of  the  premises,  the  eate  not  to 
be  opened  except  for  the  purpose  of  delivering 
beer,  coals,  or  other  goods  when  necessary,  or  for 
private  use  by  the  tenant  or  his  household  only, 
and  that  all  Lamps,  notices,  or  boards  describing 
this  entrance  as  a  back  way  or  entrance  to  a 
licensed  house  should  be  removed,  and  an  under- 
taking given  to  the  justices  that  the  entrance  in 
question  should  not  be  used  for  customers,  but 
only  in  the  manner  above  stated. 

Bushell  appealed  to  the  Court  of  Quarter 
Sessions. 

On  the  hearing  of  the  appeal  it  was  proved 
that  intoxicating  liquor  was  sold  and  consumed 
in  that  part  of  the  premises  which  was  marked 
"  bar,"  "  public  bar,*' "  private  bar,"  "  bar  parlour," 
and  "  dub- room,"  but  that  no  intoxicating  liquor 
was  sold  at  or  near  or  in  the  back  entrance  or  in 
the  passage  leading  thereto,  or  any  part  of  the 
premises  except  as  above  stated. 

No  evidence  was  given  tnat  any  intoxicating 
liquors  sold  on  the  premises  were  consumed  at  the 
back  entrance  or  in  the  passage  leading  thereto, 
or  on  any  part  of  the  premises  other  than  the 
parts  above  described ;  but  it  was  admitted  that 
thbre  was  nothing  to  prevent  such  consumption. 
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and  that  the  baok  entrance  and  passage  were  in 
fact  used  by  customers  for  the  purpose  of  enter- 
ing and  leaving  the  premises. 

Tt  was  proved  that  it  entailed  extra  work  on 
the  polioe  to  exercise  the  superrision  necessary  to 
secure  the  proper  conduct  of  the  business  carried 
on  upon  the  premises  so  long  as  the  back  pre- 
mises ramaineii  unclosed. 

It  was  contended  by  Bushell  that  the  justices 
had  no  jurisdiction  to  make  the  order,  on  the 
grounds  that  (1)  the  closing  of  the  entrance  in  the 
manner  aforesaid  was  not  an  "  alteration  *'  within 
the  meaning  of  the  Act,  and  (2)  that  it  was  not 
an  alteration  in  that  part  of  the  premises  where 
intoxicating  liquor  was  sold  or  consumed. 

It  was  contended  for  the  justices  that  they  had 
jurisdiction  to  make  the  order. 

The  Court  of  Quarter  Sessions  held  that  the 
order  appealed  from  was  reasonable  if  it  was 
within  the  power  of  the  justices  to  make  the  same, 
and  they  held  that  the  justices  hsd  jurisdiction 
under  and  by  virtue  of  the  Act  tp  make  the  order, 
and  they  accordingly  dismissed  the  appeal. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  stated,  the  justices  had 
jurisdiction  to  make  the  order. 

The  Licensing  Act  1902  (2  Edw.  7,  c  28) 
provides : 

Ssot.  11  (4).  On  any  application  for  the  renewal  of  a 
licence  for  the  sale  by  retail  of  intoxicating  liqaors  to 
be  conaamed  on  the  premiBca,  the  licensing  justiceB  may 
require  a  plan  of  the  premises  to  be  produced  before 
them  and  to  be  deposited  with  their  clerk,  and,  on 
reDevving  any  such  Uoence,  they  may  by  order  direct 
that,  within  a  time  to  be  fixed  by  the  order,  such  altera- 
tions as  they  think  reasonably  necessary  to  seoure  the 
proper  conduct  of  the  business  shall  ba  made  in  that 
part  of  the  premises  where  intoxicating  liquor  is  sold  or 
ooQsnmed,  but  any  such  order  shall  be  subject  to  an 
appeal  to  a  court  of  quarter  sessions,  as  proeided  by 
ttie  Alehouse  Act  1828,  and,  if  any  such  order  for 
structural  alteration  is  made  and  complied  with,  no 
farther  requisition  for  the  structural  alteration  of  the 
premises  shall  be  made  within  the  next  five  years.  If 
the  licensed  person  makes  default  in  complying  with  any 
«uch  order^  he  shall,  on  summary  conviction,  be  liable  to 
A  fiae  not  exceediug  twenty  shillings  for  every  day 
during  which  the  default  continues. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Channell,  JJ.)  held  that  the  justices 
had  jurisdiction  to  make  the  order,  and  dismissed 
the  appeal. 

Bushell  appealed. 

'  J,  Eldon  BanJees,  K.G.  and  O.  F.  Hohler  for  the 
appellant. — The  question  is  whether  the  justices 
had  any  jurisdiction  to  make  the  order  which  was 
made  in  this  case.  The  provisions  of  sect.  II  (4) 
of  the  Licensing  Act  1902  give  justices  power  to 
order  alterations  to  be  made  **  in  that  part  of  the 
premises  where  intoxicating  liquor  is  sold  or 
consumed."  It  was  proved  that  no  intoxicating 
liquor  was  sold  in  that  part  of  the  premises 
where  the  justices  ordered  the  alterations  to  be 
made,  and  therefore  they  had  no  jurisdiction  to 
make  the  order.  The  fact  that  they  may  think 
certain  alteratiuus  reasonably  necessary  to  secure 
the  proper  conduct  of  the  business  only  enables 
them  to  order  alterations  in  the  part  of  the 
premises  where  liquor  is  sold  and  not  in  any 
other  part  of  the  premises. 

ff.  F.  JHckena,  K.C.  and  J,  W.  Weigall,  for  the 
respondents,  were  not  called  upon  to  argue. 


Collins,  M.B. — The  (juestion  on  this  appeal  is 
whether  the  licensing  justices  had  jurisdiotioii, 
under  sect.  II  (4)  of  the  Licensing  Act  1902,  to 
order  that  certain  alterations  should  be  made  in 
licensed  premises  in  rPHp«»o.t  of  which  an  sppHoa- 
tion  for  a  renewal  of  the  liceune  was  made.  Upon 
the  hearing  of  the  application  the  justices  required 
a  plan  of  the  premises  to  be  produced  before  them, 
as  they  had  power  to  do  under  the  Act.  The 
plan  was  produced,  and  it  appeared  from  that 
plan  that  there  was  a  means  of  access  to  the 
premises  from  a  back  street  through  an  open 
passa^  as  weU  as  the  ordinaiy  entrance  in  tbe 
main  street.  Thereupon  the  justices,  on  renewing 
the  licence,  made  an  order  which  directed  the 
least  ix>ssible  alteration  of  the  premises  and  such 
as  to  cause  the  least  possible  inconvenience  to  the 
tenant.  They  directed  that  the  tenant  shoald 
close  the  back  entrance  with  a  locked  gate  except 
for  the  purpose  of  delivering  goods  or  of  private 
use  by  uie  tenant  or  his  household.  It  has  been 
contended  that  this  order  was  outside  the  juris- 
diction of  the  justices.  Sect.  II  (4)  of  the 
Licensing  Act  1902  provides  that,  upon  an  appli- 
cation for  the  renewal  of  a  licence,  the  jastioes 
may  require  a  plan  of  the  premises  to  be  piodnoed, 
and  on  renewing  the  licence  may  "  by  oider  direct 
that     .     .  such  alterations  as  they    think 

reasonabl3r  necessarv  to  secure  the  proper  conduct 
of  the  business  shall  be  made  in  that  part  of  the 
premises  where  intoxicating  liquor  is  sold  or  oon- 
sumed."  The  tenant  appealed  from  that  order  to 
the  quarter  sessions,  and  the  order  was  confirmed. 
Upon  a  case  stated  the  Divisional  Court  affirmed 
the  decision  of  quarter  sessions.  Now,  in  order 
to  understand  properly  the  provisions  of  sob- 
sect  4  of  sect.  II  it  IS  necessary  to  look  at  all  the 
provisions  of  the  whole  section.  The  marginal 
note,  though  it  doe^  not  form  part  of  the  enact- 
ment, says:  "Control  of  justices  over  stractare 
of  licensed  premises  " ;  sub. sect.  I  provides  that 
a  person  applying  for  a  new  licence  shall  deposit 
a  plan  of  the  premises  in  respect  of  which  the 
application  is  to  be  made;  sub-sect.  2  provides 
that  any  alteration  in  licensed  premises  which 
gives  increased  facilities  for  drinking,  or  conceals 
from  observation  any  part  of  the  premises  naed 
for  drinking,  or  which  affects  the  communication 
between  the  part  of  the  premises  where  drink  is 
sold  and  any  other  part  of  the  premises  or  any 
street,  shall  not  be  made  without  the  consent  of 
the  justices,  and  that,  if  made  without  consent, 
the  justices  may  forfeit  the  licence;  sub-sect.  3 
deals  with  the  rights  of  the  owner  when  a  licence 
is  forfeited  under  this  section ;  and  then  comes 
sub-sect.  4  which  we  have  now  to  consider.  It 
seems  to  me,  then,  that  the  mischief  which  it  was 
the  object  of  the  Legislature  to  prevent  or  contrcd 
was  the  permitting  of  an^thuig  which  might  give 
increased  facilities  for  drinking,  or  conceal  from 
observation  any  part  of  the  premises  used  for 
drinking,  or  affect  the  communication  between 
the  part  of  the  premises  where  intoxicating  liquor 
was  sold  and  any  other  part  of  the  premises  or  a 
street  or  public  war.  That  mischief  would  clearly 
exist  in  this  case  if  the  premises  were  not  altered. 
In  my  opinion  the  provisions  of  sub-sect  4  em- 
power the  licensing  justices  to  impose  as  a  condi- 
tion upon  granting  the  renewal  of  a  licence  the 
obligation  to  do  that  which  they  could  enforce 
during  the  currency  of  a  licence  under  sub- sect.  2. 
I  think  that,  when  considering  an  application  for 
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the  renewal  of  a  licence,  the  licensing  jnsticeB  are, 
under  sab-sect.  4,  entitled  to  direct  alterations  to 
be  made  in  the  means  of  access  to  the  premises. 
I  think,  therefore,  that  the  justices  had  jurisdic- 
tion to  make  the  order  which  they  made,  and  that 
they  acted  reasonably  in  making  it.  For  these 
reasons  I  am  of  opinion  that  this  appeal  mast  be 
dismissed. 

BoMBB  and  Mathbw,  L. JJ.  conoarred. 

Appeal  di8mi$»ed. 

Solicitors  for  the  appellant,  Speechly,  Mumford, 
and  Co.t  for  Edward  VfTattonf  Bamsgate. 

Solicitors  for  the  respondent,  Kingsford, 
Dorman,  and  Co,,  for  A,  B.  6wrrow8,  Bamsgate. 


June  17  and  July  8,  1904 

(Before  Collins,  M.B.,  Stibling  and 
Mathbw,  L.JJ.) 

Hagekby  Oobpobation  v.  Leb  Consbbyancy 

BOABD.  (a) 
APPBAL  FBOM  THB  KINO'S  BBNCU   DIVISION. 

Metropolis  —  New  street  -^  Patfing  expenses-^ 
"  Owner "  of  land — Land  abutting  on  street — 
Bank  of  public  navigable  river — Metropolis 
Management  Act  1855  (18  &  19  Vict.  e.  120), 
•ss,  105.  250 — Metropolis  Management  Act  1862 
(25  S:  26  Vict.  c.  122),  s.  77. 

The  defendants,  a  statutory  corporation  created 
for  the  purpose  of  maintaining  and  managing  the 
navigation  of  the  river  Lee  as  a  public  navigahU 
river,  were  the  owners  of  a  strip  of  land  which 
had  been  acquired  by  their  predecessors  under 
statutory  powers  for  the  purpose  of  making 
a  retaining  bank  for  the  river.  The  bank 
had  been  made  and  wets  26ft.  wide  at  the  base 
and  hft.  wide  at  the  top.  It  wa*  used  solely 
as  a  retaining  bank,  and  there  were  no  buildings 
upon  it. 

This  bank  abutted  on  a  new  street,  which  woe 
paved  bv  the  plaintiffs  under  sect.  105  of  the 
Metropolis  Management  Act  1855. 

Held  {reversing  the  judgment  of  Wright,  J.),  that 
the  defendants  were  the  **  owners  "  of  the  ban]c, 
within  the  meaning  of  sect.  250  of  the  Metropolis 
Management  Act  1855,  and  were  therefore  wxble 
to  contribute  to  the  expenses  of  paving  the 
new  street,  under  sect.  77  of  the  Metropolis 
Management  Act  1862. 

Appbal  of  the  plaintiffs  from  the  judgment  of 
Wright,  J.  at  the  trial  of  the  action  without  a 
jnry. 

The  plaintiffs  brought  this  action  to  recover 
from  the  defendants  the  sum  of  3002.  as  their 
proportion  of  the  expenses  of  paving  and  making 
up  a  new  street  in  the  borough  of  Hackney. 

That  sum  of  3002.  was  apportioned  on  the 
defendants,  who  were  the  conservators  of  the 
river  Lee,  as  the  '*  owners  "  of  a  strip  of  land 
bounding  or  abutting  on  the  new  street  and 
forming  part  of  the  Hackney  Cut  Navigation  of 
the  river  Lee. 

The  new  street  was  built  upon  only  on  the  side 
further  from  the  river  Lee.  The  strip  of  land 
in  question,  which  bounded  and  abutted  on  the 
new  street  on  the  side  opposite  to  that  on  which 

(a)  B^portea  by  J.  H.  Williams,  Eiq.,  Bttrrister-At-Law 


the  buildings  were,  was  a  retaining  bank  for  the 
puipose  of  strengthening  the  bank  of  the  Hackney 
Out. 

The  Hackney  Out  was  made  under  the  powers 
conferred  upon  the  predecessors  of  the  defendants 
by  the  statute  7  Geo.  3,  c.  51,  which  made  the  Out 
part  of  a  public  navigable  river. 

The  strip  of  land  was  purchased  in  1849  for  the 
purpose  OT  strengthening  the  Hackney  Out,  and 
was  used  for  that  and  no  other  purpose.  It  was 
a  high  bank  about  26ft.  wide  at  the  base  and  5ft. 
wide  at  the  top.  No  buildings  were  erected  upon 
it. 

The  defendants  had  statutory  powers  to 
construct  all  such  new  locks,  docks,  wharves, 
towing  paths,  and  other  works  as  in  their  dis- 
cretion they  might  think  proper ;  and  also  to  sell« 
convey,  or  otherwise  dispose  of  any  lands  for  the 
time  being  vested  in  them  which  in  their  judgment 
were  not  required  for  any  of  the  purposes  of  the 
navigation. 

The  defendants  contended  that  they  were  not 
"  owners  "  of  the  strip  of  laud  in  question,  within 
the  meaning  of  sect.  250  of  the  Metropolis 
Management  Act  1855,  and  were  not  therefore 
liable  to  pay  any  part  of  the  expenses  of  paving 
the  new  street. 

The  foUowing  statutes  relating  to  the  navigation 
of  the  river  Lee  were  referred  to  as  being  material 
upon  the  question  whether  the  defendants  were 
the  *'  owners  "  as  aforesaid :  13  Eliz.  c.  18 ;  12 
Qt^.  2,  c.  32;  7  Geo.  3,  c.  51 ;  19  Qeo.  3,  c.  58; 
13  &  14  Vict.  c.  cix. ;  31  &  32  Vict.  c.  cliv. ; 
63  &  64  Vict.  c.  cxvii. 

The  Metropolis  Management  Act  1855  (18  &  19 
Vict.  c.  120)  provides : 

Sect  105.  In  case  the  owners  of  the  honsea  forming  the 
greater  part  of  any  new  street  laid  ont  or  made,  or  here- 
after to  be  laid  oat  or  made,  which  is  not  paved  to  tho 
eatiefaotion  of  the  veatry  or  district  board  of  the  parish 
or  district  in  which  each  street  is  sitoate,  be  desiroQs  of 
having  the  same  paved,  as  hereinafter  mentioned,  or  if 
snch  vestry  or  board  deem  it  neoeesary  or  expedient  that 
the  same  should  be  so  paved,  then  and  in  either  of  anch 
cases  snoh  vestry  or  board  shall  well  and  snffioiently 
pave  the  same,  either  thronghoat  the  whole  breadth  of 
the  o»mage-way  and  footpaths  thereof,  or  any  part  of 
snoh  breadth,  and  from  time  to  time  keep  such  pave- 
ment in  good  and  sufficient  repair ;  and  the  owners  of 
the  houses  forming  snoh  street  shall,  on  demand,  pay  to 
such  vestry  or  board  the  amount  of  the  estimated 
expenses  of  providing  and  laying  such  pavement  (snoh 
amount  to  be  determined  by  the  surveyor,  for  the  time 
being,  of  the  veatry  or  board) ;  and  in  oase  such  esti- 
mated expenses  exceed  the  actual  expenses  of  snoh 
paving,  then  the  difference  between  such  estimated 
expenses  and  snch  actual  expenses  shall  be  repaid  by  the 
said  vestry  or  board  to  the  owners  of  honsea  by  whom 
the  said  sum  of  money  has  been  paid ;  and  in  oase  the 
said  estimated  expenses  be  less  than  the  actual  expensea 
of  such  paving,  then  the  owners  of  the  said  houses  »>haU, 
on  demand,  pay  to  the  said  vestry  or  board  such  further 
sum  of  money  as,  together  with  the  anm  already  paid, 
amounta  to  auch  actnal  expenses. 

Sect.  250.  In  the  construction  of  this  Act  .  .  .  the 
word  "  owner  "  shall,  except  for  the  purpose  of  the  provi- 
sion of  this  Act  requiring  notice  to  be  served  on  owners  or 
reputed  owners  of  land,  before  application  to  one  of  Her 
Majesty's  Principal  Secretaries  of  State  for  his  consent  to 
the  exercise  of  powers  of  taking  land,  or  any  right  or 
easement  in  or  over  land,  compulsorily,  mean  the  person 
for  the  time  being  receiving  the  rack  rent  of  the  lands  or 
premises,  in  oonneotidn  with  which  the  said  word  is 
used,  whether  on  his  own  account  or  as  agent  or  trustee 
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for  any  other  person,  or  who  would  so  reoeive  the  same 
if  snoh  lands  or  premises  were  let  at  a  raok  rent. 

The  Metropolis  Management  Acts  (Amendment) 
Act  1862  (25  &  26  Yict.  c.  102 : 

Sect.  77.  Where  any  vestry  or  distriot  board  shall, 
imder  the  powers  given  by  ^e  one  hundred  and  fifth 
seotion  of  the  firstly-reoited  Act,  have  paved  or  be  about 
to  pave  any  new  street,  the  owners  of  the  land  bounding 
or  abutting  on  such  street  shall  be  liable  to  contribute  to 
iihe  expenses  or  estimated  expenses  of  paving  the  same, 
as  well  as  the  owners  of  houses  therein,  provided  that  it 
shall  be  lawful  for  the  vestry  or  distriot  board  to  charge 
the  owners  of  land  in  a  less  proportion  than  the  owners 
of    house   property,    should   they   deem    it    just   and 
expedient  so  to  do ;   and  any  such  costs  or  expenses, 
including  the  cost  of  paving  at  the  points  of  intersec- 
tion  of  streets,  and    all  other    incidental  coats    and 
charges,  shall  be  apportioned  by  the  veetry  or  board, 
and  shall  be  recoverable  either  before  the  work  shall  be 
commenced  or  during  its  progress,  or  after  its  comple- 
tion ;  and  it  shall  be  lawful  for  tiie  vestry  or  district 
board  at  their  discretion  to  accept  payment    of  the 
amount  apportioned  or  charged  in  respect  of  each  house 
or  premises  by  instalments  spread  over  a  period  not 
exceeding  twenty  years,  and  any  such  amount  shall  be 
recoverable  from  the  present  or  any  future  owner  of  the 
premises  either  by  action  at  law  or  in  a  summary 
manner  before  a  justice  of  the  peace,  at  the  option  of 
the  vestry  or  board. 

The  action  was  tried  before  Wright,  J.  without 
ft  jury,  and  the  learned  judge  held  that  the  defen- 
dants were  not  *'  owners  "  of  the  land  within  the 
meaning  of  sect.  250,  and  gave  judgment  in  favour 
of  the  defendants. 

The  plaintiffs  appealed. 

T.  Beven  {Mcumiorran,  K.G.  with  him)  for  the 
appellants. — The  learned  judge  was  wrong  in 
holding  that  the  defendants  were  not  "  owners  " 
of  this  land  within  the  meaning  of  sect.  250  of  the 
Metropolis  Management  Act  1855.  Under  their 
statutory  powers  there  is  nothing  to  prevent  the 
defendants  from  buildiug  upon  this  land  or  letting 
it,  and  they  may  si'll  it  if  at  any  time  they  think 
that  it  is  not  required  for  their  purposes.  They  can 
build  docks,  wharves,  or  quays  upon  the  land,  and 
thus  derive  a  revenue  from  it.  The  cases  of  Forhea 
V.  Lee  Conservancy  Board  (4  Ex.  Div.  116)  and 
Thame*  Conservators  v.  Port  Sanitary  Authority 
of  Port  of  London  (69  L.  T.  Rep.  803  ;  (1894) 
1  Q.  B.  647)  are  not  in  point  upon  the  question  in 
this  case.  In  Great  Eastern  Railway  Company  v. 
Hackney  District  Board  of  Works  (49  L.  T.  Rep. 
509 ;  8  App.  Gas.  687)  there  was  a  finding  of  fact 
that  the  railway  company  wei*e  not  owners  of  the 
carriage-way  and  footpaths  of  the  bridge  at  all, 
and  that  distinguishes  that  case  from  the  present 
case.  This  land  was  not  "placed  extra  com- 
mercium"  within  the  rule  laid  down  by  Lord 
Watson  in  that  case.  There  are  also  other  cases 
which  show  that  this  land  cannot  be  said  to  be 
extra  commercium,  so  that  the  defendants  are  not 


**  owners  "  thereof : 


8t.  CKles  Camberwell  v.  London  Cemetery  Company, 
70  L.  T.  Eep.  734 ;  (1894)  1  Q.  B.  699  ; 

London  County  Council  v.  Wandsworth  Borough 
Council,  88  L.  T.  Rep.  783 ;  (1903)  1  K.  B.  797. 

This  land    was   not    struck    with   sterility   and 
incapable  of  yielding  a  rack  rent : 

Lamheth  Overseers  v.  London  County  Council, 
76  L.  T.  Eep.  795  ;  (1897)  A.  C.  625  ; 

Mersey  Docks  Trustees  v.  Cameron,  12  L.  T.  Bep. 
643  ;  11  H.  L.  Cas.  443 ; 


Mersey  Docks  Trustees  v.  Oibbs,  14  L.  T.  Bep.  677; 

L.  Bep.  1  H.L.93  ;  11  H.  L.  (>iB.686  ; 
Leith  Harbour  Commissionsrs  v.  Inspector  of  Fosir^ 

L.  Bep.  IH.  L.  So.  17; 
Clyde  Navigation  Trustees  v.   AdamMon,  4   Maeq. 

931; 
Oreig  v.  University  oj  Edinh^vrgh^  L.  Bep.  1  BL  L. 

So.  348 ; 
Rex  V.  Kxcholsw.,  12  Eaet,  830,  346. 

KorQ.ce  Avory,  K.G.  and  E,  Morten  for 
the  respondents. — ^The  defendants  are  not  the 
"owners"  of  this  land  within  the  meaning  of 
sect.  250.  The  land  which  belongs  to  them  is  all 
part  of  the  bank  of  the  river  and  is  used  for  no 
other  purposes;  they  are  trustees  for  publie 
purposes,  and  the  river  is  a  public  navigable 
river ;  they  are  compelled  to  maintain  the  navi- 
gation, and  they  take  tolls  for  that  purpose,  aod 
for  that  purpose  only;  they  cannot  make  any 
profit  out  of  the  navigation ;  they  are  therefore 
not  "  ownera  " : 

Forbes  v.  Lee  Conservancy  Board  {ubi  sup.)  ; 
Thames  Conservators  v.  Port  Sanitary  Authority  of 
Port  of  London  {ubi  sup.). 

None  of  the  oases  which  have  been  cited  with 
respect  to  the  liability  to  be  assessed  to  the  poor 
rate  are  in  point  upon  this  question.  Persons 
may  be  the  owners  of  land  so  as  to  be  liable  to  be 
assessed  to  the  poor  rate  and  yet  not  be  '*  owners  " 
within  the  meaning  of  the  Metropolis  Monagemait 
Acts,  so  as  to  be  liable  to  pay  part  of  the  expenses 
of  paving  a  new  street.  The  intention  of  those 
Acts  is  to  throw  all  the  expense  upon  the  adjoin- 
ing owners  who  benefit  by  the  work ;  the  defen- 
dants derive  no  benefit  at  all  in  respect  of  this 
land.  This  land  is  not  capable  of  being  let  at  a 
rack  rent,  and  therefore  the  defendanto  are  not 
"  owners  "  within  the  definition  in  sect.  250  of  the 
Act  of  1855 : 

Lambeth  Overseers  v.  London  County  CouncU  {ubi 
svp.). 

The  position  of  the  defendants  is  precisely  the 
same  as  that  of  the  London  County  Council  in 
respect  of  the  park  and  of  the  railway  company  in 
respect  of  the  parapets  of  a  bridge : 

London  County  Council  v.    Wandsworth  Borengk 

Council  {ubi  sup.)  / 
Great     Eastern    Railway    Company    v.    Hackney 

District  Board  of  Works  {ubi  sup.). 

This  bank  is  part  of  the  public  navigable  river, 
and  it  must  always  be  maintained  as  a  bank  of 
the  river.  It  is  impossible  for  this  land  to  be  used 
for  building  purposes,  or  for  the  purpose  of  a 
dock  or  wharf,  for  that  would  destroy  the  bank 
and  defeat  the  very  purpose  for  which  it  was 
constructed. 

Beven  in  reply. — ^This  bank  might  have  a  toll- 
house erected  upon  it  for  the  collection  of  toDs 
and  dues.  The  cut  is  an  artificial  waterway  made 
for  the  purpoBe  of  profit.  ^,^,  ^„  ^^ 

July  8.  —  The  following  judgments  were 
read: — 

Collins,  M.R. — The  question  in  this  appeal  is 
whether  the  respondents,  the  Lee  Conservancy 
Board,  are  liable  to  pay  paving  rates  as  owners  of  a 
piece  of  landranning  along  the  side  of  the  Hackney 
Cut,  which  forms  a  part  of  the  Lee  Navigation. 
The  land  in  question  Dounds  and  abuts  upon  a  new 
street  recently  paved  by  the  appellants,  and  the 
action  is  brought  to  recover  from  the  respondents 
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the  duly  assessed  amonnt  of  their  contribution  to 
these  expenses.  The  liability,  if  any,  of  the 
respondents  arises  under  the  joint  operation  of 
25  &  26  Vict  c.  102,  s.  77,  and  18  &  19  Vict, 
c.  120,  s.  250.  By  the  former.  "  where  any  vestry 
or  district  board  shall,  under  the  powers  gnven  by 
sect  105  of  the  firstly  recited  Act^'  (18  &  19  Vict, 
o.  120),  "  have  paved,  or  be  about  to  pave,  any  new 
street,  the  owners  of  the  land  bounding  and 
abutting  on  such  street  shall  be  liable  to  contri- 
bute to  the  expenses  or  estimated  expenses  of 
paving  the  same";  and  by  the  latter  (that  is, 
sect  250  of  18  &  19  Vict  c.  120),  the  word 
"  owner "  shall  mean  "  the  person  for  the  time 
being  receiving  the  rack  rent  of  the  lands  or  pre- 
mises in  connection  with  which  the  said  word  is 
used,  whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would  so 
receive  the  same  if  such  lands  or  premises  were 
let  at  a  rack  rent."  Wright,  J.  has  held  that  the 
respondents  are  not  "  owners  "  within  the  mean- 
ing of  the  above  section,  inasmuch  as  they  hold 
the  land  "  as  trustees  for  public  purposes  incon- 
sistent with  the  land  being  rack  rented  as  between 
landlord  and  tenant."  The  question  is  whether 
the  conditions  under  which  the  respondents  hold 
the  laud  in  question  are  such  as  to  support  the 
learned  judge's  conclusion.  Mr.  Beven,  in  his 
able  argument  for  the  appellants,  referred  to  the 
poor-rate  cases,  and  particularly  to  the  leading 
«aBe  of  MerBey  Dock  Trustees  v.  Uameron  (12  L.  T. 
Bep.  743 ;  11  H.  L.  Gas.  443).  It  is  said  that 
those  authorities  have  only  an  indirect  bearine 
upon  the  point  in  question.  If,  indeed,  it  could 
be  shown  that  the  land  was,  to  use  Lord  Watson's 
phrase,  extra  commercium,  so  as  not  to  be  subject 
to  the  poor  rate,  it  would  equally  excuse  its  owners 
from  contribation  to  paving  expenses.  In  such 
case  he  could  not  be  deemed  to  be  an  owner  of 
land  within  the  definition  of  sect.  250  (see  the 
cases  cited  infra).  But  it  was  contended  for  the 
respondents  that  it  would  not  follow  that,  though 
the  conditions  of  its  occupation  were  such  as  to 

f  round  liability  to  the  poor  rate,  its  owner  would 
e  liable  to  the  paving  rate;  for,  though  the 
subject  of  beneficial  occupation,  it  might  not  be 
capable  of  beine  let  at  a  rack  rent,  which,  as  they 
contended,  is  uie  test  of  liability  to  the  paving 
rate.  Mr.  Beven  satisfied  me  that  the  occupation 
of  the  trustees  of  the  land  in  question  is  bene- 
ficial within  the  meaning  of  the  poor  rate 
authorities,  and  that  the  Gmd  is,  therefore,  not 
exira  commercium.  But,  assuming  the  respon- 
dent's contention  on  this  point  to  be  well  founded, 
it  still  has  to  be  decided  whether  the  land  in 
question  must  be  deemed  incapable  of  being 
let  at  a  rack  rent.  The  fact  that  it  is  not  actually 
let  at  a  rack  rent  is  immaterial  if  in  given  circum- 
stances it  might  be  let  at  a  rack  rent :  Wright  v. 
Ingle  (54  L.  T.  Rep.  511 :  16  Q.  B.  Div.  379).  The 
incapacity,  to  secure  the  owners,  must  be  not 
temporary,  but  perpetual  (see  per  Smith,  L.J.,  in 
delivering  the  judc;ment  of  the  Court  of  Appeal  in 
Somsey  District  Council  v.  Smith  (76  L.  T.  Bep. 
431 ;  (1897)  1  Oh,  843,  862) :  "  These  two  cases  " 
»-that  is,  Plumstead  Board  of  Works  v.  British 
Land  Company  (32  L.  T.  Bep.  94 ;  L.  B.,  10  Q.  B. 
203)  and  Cheat  Eastern  KaUway  Company  v. 
Saekney  Board  of  Works  (49  L.  T.  Bep.  509; 
8  App.  Gas.  687) — "  in  our  judgment  show  that,  if 
land  oe  by  statute  for  ever  incapable  of  yielding 
a  rack  rent,  the  owner  thereof  is  not  'owner' 
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within  the  meaning  of  the  Acts."  The  passa^ro  in 
Lord  Watson's  juc^ment  in  Great  Eastern  Batlway 
Company  v.  aadlniey  Board  of  Works  (itup.)  on 
the  same  point  is  as  follows  :  "  The  authorities 
cited  in  the  course  of  the  argument  appear  to  me 
to  establiiQi  this  prox>osition — that  tbe  person 
vested  with  the  property  of  heritable  subjects, 
which  have  be^i  placed  extra  eomm^rcitmit  or  are 
subject  in  perpetuity  to  the  burden  of  a  public 
right,  which  deprives  him  of  their  beneficial  use, 
is  not  an  owner  of  land  within  the  meaning  of 
sect  77  of  the  Act  of  1862."  On  goin^  through 
the  Acts  regulatins  the  powers  and  duties  of  the 
trustees,  as  placed  oefore  us  by  Mr.  Beven,  I  am 
by  no  means  satisfied  that  they  have  not  power 
to  let  the  land  in  question  at  a  rack  rent  while 
they  stiHl  retain  it  for  the  purposes  of  the  navi- 
gation.  They  are  certainly  owners  in  fact,  and 
by  the  Lee  Navigation  Act  1850  (13  &  14  Vict, 
o.  cix.),  s.  14,  they  have  power  to  construct  aU  such 
new  locks,  docks,  wharves,  towing-paths,  and 
other  works  as  the  trustees  in  their  discretion 
may  think  proper.  They  could  therefore  utilise 
the  land  in  question  for  any  of  such  constructions, 
and  there  does  not  appear  to  be  any  statutory 
inhibition  upon  their  letting  them  for  purposes 
ancillary  to  their  undertaking.  But  however  this 
may  be,  they  are  empowered  by  their  Act  of 
1868  (31  &  32  Vict  c.  cliv.),  s.  115,  to  seU,  convey, 
or  otherwise  dispose  of  any  lands  for  the  time 
being  vested  in  them  which,  in  their  judgment, 
are  not  required  for  any  of  the  purposes  of  the 
Act.  The  land  in  question  was  bought  by  the 
trustees  for  the  purpose  of  enablini;  them  to 
strengtiien  the  banks  of  the  cut,  but  if  they 
chose  to  substitute,  as  they  might  do,  a  retaining 
wall,  they  might  disnose  of  uie  portion  of  the 
land  no  longer  requirea.  It  is,  however,  contended 
by  the  respondents  that,  even  if  theoretically  such 
user  of  the  land  were  possible,  it  is  at  best  only  a 
fantastic  and  ingenious  suggestion  such  as  that 
which  was  urged  with  respect  to  the  bridge  para- 
pets in  Great  Eastern  Railway  Company  v. 
Hackney  Board  of  Works  {Ubi  sup.).  It  is  to  be 
remarked,  however,  that  the  point  so  dealt  with 
in  that  case  was  merely  as  to  the  parapets  in 
question,  which,  it  was  suggested,  might  be 
utilised  for  advertisements,  but  which  were  in 
fact,  as  pointed  out  by  Lord  Watson,  imposed  as 
a  burden  to  be  accepted  by  the  company  as  a 
condition  of  carrying  the  road  over  the  railway. 
Here  we  are  dealing  with  a  strip  of  land 
about  26ft  wide,  and  running  a  considerable 
length  along  the  cut.  I  think  that  the  principle 
de  minimis  cannot  be  applied  to  such  a  consider- 
able ^iece  of  land,  and  it  was,  I  think,  on  that 
principle  only  that  Lord  Blackburn  assented  to 
the  view  that  it  might  be  treated  as  extra  comr- 
mercium.  The  court  below  (9  Q.  B.  Div.  412), 
following  London  and  North' Western  Railway 
Company  v.  8t,  Pancras  (17  L.  T.  Bep.  654),  had 
treated  it  as  capable  of  grounding  ownership,  and 
their  yiew  and  the  decision  on  which  it  was 
founded  were  not  questioned  by  the  House  of 
Lords,  or  disposed  of  otherwise  than  by  the 
operation  of  the  maxim  de  minimis,  which  does 
not  seem  to  me  to  be  applicable  in  this  case. 
Indeed  Lord  Watson  expressly  approved  of 
London  and  North-Westem  Railway  Uompany  v. 
8L  Pancras  {ubi  sup,)  on  grounds  which  make  it 
directly  applicable  to  this  case.  He  pointed  out 
that  the  wall  there  "  was  neoessaiy  for  the  con- 
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struction  of  the  line  and  the  protection  of  traffic 
npon  it,  and,  in  short,  formed  part  of  the  works 
from  which  the  company  were  deriving  profit." 
The  land  in  question  therefore  is  not  in  consimili 
cotau  with  the  parapets  in  Great  Eastern  Bail- 
way  Compawy  v.  Hackney  Board  of  Works  (uhi 
sup,),  and  cannot  be  excluded  from  rateability 
on  the  same  ground.  The  result  is  that  the 
nature  of  the  undertaking  itself  and  the  con- 
ditions under  which  it  is  carried  on  do  not  place 
the  land  in  question  extra  commerci'wm,  and  even 
if  it  be  assumed  that  incapacity  to  let  land,  which 
is  capable  of  beneficial  occupation  and  is  being 
actually  beneficially  occupied,  would  excuse  from 
liability  to  paving  rates,  there  is  no  such  inability 
in  this  case.  Of  course  we  are  not  concerned 
with  the  amount,  but  only  with  the  principle  of 
liability.  On  these  grounds  I  am  of  opinion  that 
this  appeal  must  be  allowed. 

Stirling,  L.  J. — ^In  my  opinion  this  case  is  not 
governed  by  the  decisions  in  Great  Eastern  Bailway 
Company  v.  Kackney  Board  of  Works  (vhi  sup.)  ana 
London  County  Council  v.  Wandsworth  Borough 
Council  (ante,  p.  191 ;  88  L.  T.  Rep.  783 ;  (1903) 
1  K.  B.  797).  Those  cases  were  decided,  as  I 
understand  them,  on  the  ground  that  the  lands 
there  sought  to  be  made  liable  for  paving  expenses 
were,  in  the  language  of  Smith,  L.J.,  "by  statute 
for  ever  incapable  of  yielding  a  rack  rent  " : 
(Homsey  District  CouncUY,  Smith,  iM  sup,)  That 
is  not  so  here,  for  the  Lee  Conservancy  Board  has 
(under  the  Lee  Conservancy  Act  1868,  s.  115) 
a  power  of  sale  which  might  be  exercised  at  any 
moment ;  and  if  the  land  were  sold  it  might  be  let 
at  a  rack  rent  The  absence  of  any  express 
statutory  power  of  letting  was  much  relied  on  in 
argument;  but  even  if  it  be  assumed  that  the 
defendants  have  no  power  to  let  the  case 
is  not  concluded.  It  was  pointed  out  in 
Wright  v.  Ingle  (uhi  sup,)  by  Bowen,  L.J.  that 
"  sect.  250  does  not  confine  the  term  '  owner  *  to 
those  persons  who  could  receive  a  rack  rent  from 
the  particular  premises,  or  who  could  let  them  at 
a  rack  rent :  it  includes  those  persons  who  would 
receive  the  rack  rent  if  the  premises  were  let  at 
such  a  rent,  and  I  think  Bowditch  v.  Wakefield 
Local  Board  of  Health  (25  L.  T.  Rep.  88 ;  L.  Rep. 
6  Q.  B.  567)  is  a  conclusive  authority,  if  authority 
were  wanted,  to  show  that  a  man  is  not  the  less 
the  '  owner '  of  premises  because,  by  the  provisions 
of  the  deed  under  which  he  holds  them,  they 
cannot,  so  long  as  he  holds  them,  be  let  at  a  rack 
rent."  In  Wright  v.  Ingle  (uhi  sup.)  it  was  decided 
that  the  trustees  of  a  chapel  who  held  it  upon  trust 
to  permit  it  to  be  used  as  a  place  of  religions  worship 
in  connection  with  the  Wesleyan  body,  with  power 
of  sale  but  without  power  to  let,  were  liable  to  con- 
tribute to  paviog  expeuBes.  In  London  and  North- 
western Railway  Company  v.  8t,  Bancras  (uhi 
sup.)  it  was  held  that  a  rataining  wall  of  a  railway 
cutting  was  land  abutting  on  a  street  and  liable 
to  be  charged  with  paving  expenses.  This 
decision  was  approved  in  Great  Eastern  Railway 
Company  v.  Hackney  Board  of  Works  (ubi  sup,)  by 
Lord  Watson,  who  says :  ''It  is  obvious  that  the 
wall  was  cecessaryfor  the  construction  of  the  line 
and  the  protection  of  traffic  upon  it,  and,  in  short, 
formed  part  of  the  works  from  which  the  company 
were  deriving  profit."  It  may  be  observed  that 
as  a  general  rule  a  railway  company  possesses  no 
power  to  let  either  the  undertaking  as  a  whole  or 
separate  portions  of  it :  (see  Mulliner  v.  Midland 


Railway  Company,  40  L.  T.  Rep.  121;  11  Oh. 
Div.  611).  In  the  present  case  the  piece  of  land 
in  question  is  usea  as  an  embankment  for  pre- 
venting the  escape  of  the  waters  of  the  river  Jjee 
and  preserving  the  river  in  a  navigable  condition, 
so  thiat  the  conservancy  board  may  earn  the  toUs 
which  the  statutes  authorise  them  to  charge.  If 
the  navigation  were  managed  by  an  incorporated 
company  of  shareholders  to  whom  dividends  wen 
payable,  the  case  would  be  undistinguishable  from 
that  of  a  railway  company.  The  money  neoessazy 
to  enable  the  board  to  perform  its  statutory 
duties  has  been  raised  by  borrowing  money  on 
mortgage,  and  the  tolls  are  applicable  to  pay  the 
interest  on  the  mortgages.  The  mortgagees  have 
in  substance  contributed  the  capital  by  which  the 
undertaking  is  carried  on,  and  although  there  is 
no  body  of  shareholders,  and  the  conservancy 
board  acts  without  reward,  yet,  as  was  pointed 
out  by  Blackburn,  J.  in  advising  the  House  of 
Lords  in  Mersey  Dock  Trustees  v.  Gibbs  (14  L.  T. 
Rep.  677 ;  11  H.  L.  Cas.  686, 707),  such  a  corpora- 
tion is  in  its  veiy  nature  a  substitution  on  a 
large  scale  for  individual  enterprise.  It  was 
there  laid  down  (at  p.  707)  that "  in  the  absence 
of  anything  in  the  statutes  (which  create  such 
corporations)  showing  a  contrary  intention  in  the 
Legislature,  the  true  rule  of  construction  is  that  the 
Legislature  intended  that  the  liability  of  corpora- 
tions thus  substituted  for  individuals  should,  to 
the  extent  of  their  corporate  funds,  be  co-extensive 
with  that  imposed  by  the  general  law  on  the  owners 
of  similar  works."  In  the  present  case,  so  far 
from  the  statutes  showing  any  contrary  intent^ 
the  course  of  legislation  points  in  favour  of  the 
application  of  the  rule.  An  early  Act  dealing  with 
the  Lee  navigation  is  7  Geo.  3,  c.  51,  sect.  84  of 
which  provides  that  all  sums  of  money  to  be 
raised  or  paid  by  virtue  of  the  Act  should  be 
applied  in  the  first  place  in  discharging  the 
expenses  incurred  in  and  in  relation  to  the 
obtaining  of  the  Act,  and  afterwards  in  paying 
certain  annual  payments  thereinbefore  directed 
to  be  made,  and  in  performing  the  contracts 
entered  into  by  the  trustees  in  pursuance  thereof, 
and  for  improving,  completing,  and  maintaining 
the  navigation  and  carrying  the  Act  and  the 
several  provisions,  powers^  and  authorities  therran 
contained  into  effectual  execution,  and  to  no 
other  use  or  purpose  whatever.  In  Beg.  r.  Trustees 
of  River  Lee  (19  J.  P.  310),  decided  in  1855,  it  was 
held  by  the  Court  of  Queen's  Bench  that  the 
trustees  were  not,  by  reason  of  the  negative 
words  at  the  close  of  sect.  84,  exempted  from 
payment  of  poor  rates,  and  that  the  section  only 
applied  to  moneys  remaining  in  their  hands  after 
paying  all  lawful  charges,  including  poor  rates. 
Subsequently,  by  the  Lee  Conservancy  Act  1868, 
8.  64,  it  was  expressly  enacted  that  "the 
expenses  incidental  to  all  the  powers  and  duties 
under  the  Lee  Navigation  Improvement  Acta 
shall  be  considered  as  among  the  purposes  for 
which  income  received  by  the  trustees  under  those 
Acts  is  at  the  passing  of  this  Act  by  law  applic- 
able." The  Legislature  thus  sanctioned  by 
express  enactment  the  construction  placed  by  the 
Court  of  Queen's  Bench  on  sect.  84  of  the  Act  of 
Greorge  III.,  and  authorised  its  application  toother 
cases.  Both  these  enactmente  still  remain  in 
force ;  and  it  appears  to  me  that,  regard  being 
had  to  them,  the  Lee  Conservancy  Board  cannot 
claim  exemption  from  the  incidents  of  ownership 
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of  land  aoquired  for  the  pnrpoflee  of  the  nnder- 
takin^,  and  that  the  paving  expenses  now    in 

aaestion  are  authorised  and  ought  to  be  paid  by 
lie  board.     The  appeal  ought  therefore  to  be 
allowed. 

Mathbw,    L.J.— I    agree.     The   undertaking 
managed  by  the  defendants  is  in  its  nature  com- 
mercial   and   capable   of    beneficial    use.      Its 
oharacter  in  this  respect  is  not  altered  by  reason 
of  the  statutory  provisions  which  were  intended 
to  limit  the  receipts  from  the  property  of  the 
defendants  to  the  amount  of  the  outgoings,  so  as 
to  render  the  business  carried  on  by  them  self- 
supporting.    It  was  not  disputed  that  the  whole 
undertaking  and  each  part  of  the  property  held 
by  the  defendants  were  rateable.     The  land  in 
<niestion  had  been  acquired  upon  terms   which 
snowed  that  it  was  considered  capable  of  being 
profitably  employed.    It  might  have  been  pur- 
chased or  taken  on  lease.    In  either  case  I  cannot 
agree  that  the   land  in  the  possession   of  the 
defendants  ceased  ^  be  of  any  value.    But,  as 
was  pointed  out,  the  question  is  not  whether  the 
embuikment  was  rateable,  but  whether  the  defen- 
dants were  "owners"  wiUiin  the  definition  in 
the  Metropolis  Management  Act  1855,  s.  250. 
There  seems  to  me  to  be  sufficient  evidence  to 
show  that  the  embankment  without  impairing  its 
efficiency  as  a  protection  to  adjoining  lands  mieht 
be  made  the  site  of  a  building  or  might  in  other 
ways  be  turned  to  profitable  account  in  connec- 
tion with  the  defendants'  business.    The  defen- 
clants'  liability  for  paving  expenses  seems  to  me 
to  be  analogous  to  the  obligation  of  a  railway 
company,  or  of  a  waterworks  company  under  the 
Waterworks  Glauses  Act.    I  am  unable  to  agree 
with  the  reasoning  of  my  brother  Wright,  J.,  and 
am  of  opinion  that  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Clapham,  Fitch, 
and  Co, 
Solicitor  for  the  respondents,  W.  A,  WiUiams. 


HIGH    COURT   OF   JUSTICE. 

OHANOBRT  DIVISION. 

Feb.  24,  25,  and  March  26, 1904. 

(Before  Swinpbn  Eady,  J.) 

KiBXDALB  Burial  Boabd  v.  Liybbpool 

COBPOBATION.  (a) 

Jjoeal  government  —  Urban  district  — *  County 
borough  -^  Burial  board  —  City  corporation^^ 
Local  Government  Act  1894  (56  &  57  Vict.  c.  73), 
«.  62. 

A  county  borough  is  an  urban  district  wiihin  the 

Local  Oovermnent  Act  1894. 
The  city  of  Liverpool  became  a  county  borough 

under  the  provisions  of  sect,  31  of  the  Local 

Government  Act  1888  (51  &  52  Vict,  c,  41). 
Meld,  that  the   area  of  the   county   borough  of 

Liverpool  is  an  urban  district  vnihin  sect.  62 

of  the  Local  Chvemment  Act  1894. 

Action. 

The  plaintiffs  were  the  burial  board  duly  consti- 
tuted under  the  Burial  Acts  1852  to  1885  (which 

(a)  Bcponed  by  J.  Tbubtsax,  Eeq.,  B«rrUtar-at-Law. 


are  adoptive  Acts  under  sect.  7  of  the  Local  Grovem- 
ment  Act  1894)  for  the  township  of  Kirkdale, 
situate  within  the  city  of  Liverpool,  and  had  pro- 
vided a  burial  ground  under  those  Burial  Acts. 

The  defendants  wera  the  Lord  Mayor,  Alder- 
men, and  Citizens  of  the  city  of  Liverpool,  which 
became  a  county  borough  under  sect.  31  of  the 
Local  GovOTiment  Act  1888,  and  includes,  besides 
the  township  of  Kirkdale,  other  townships,  some 
of  which  had  burial  boards  and  burial  grounds, 
and  others  had  not. 

The  defendants,  acting  by  the  city  council, 
proposed  to  pass  a  resolution,  under  sect.  62  of 
the  Local  Gk>vemment  Act  1894,  that  the  powers, 
duties,  property,  debts,  and  liabilities  of  the 
plaintiffs  should  be  transferred  to  the  defendants, 
acting  by  the  city  council,  as  from  the  25th  March 
1894,  so  that  thenceforth  the  plaintiffs  should 
cease  to  exist,  and  the  defendants  become  their 
successors,  and  take  over  their  powers,  duties, 
and  propei*ty;  on  the  ground  that  the  county 
borough  of  Liverpool  constituted  an  "  urban  dis- 
trict" within  sect.  62  of  Part  4  of  the  Local 
Government  Act  1894,  and  that  the  city  council 
of  the  borough  of  Liverpool  constituted  the 
council  of  that  urban  district. 

This  was  an  action  by  the  plaintiffs  for  a  decla- 
ration that  the  county  borough  of  Liverpool  is 
not  an  "  urban  district "  within  the  meaning  of 
the  Local  Government  Act  1894  or  otherwise,  and 
that  the  resolution  proposed  to  be  passed  by  tiie 
plaintiffs  would  be  ultra  vires  and  void,  and  also 
for  an  injunction  to  restrain  the  defendants  from 
passing  any  such  resolution,  and  from  interfering 
with  tne  powers,  duties,  and  property  of  the 
plaintiffs. 

Sect,  62,  Part  4,  of  the  Local  Government  Act 
1894  provides  as  follows : 

(1)  Where  there  ia  in  any  urban  diatriot  or  part  of 
an  urban  diairiot,  any  authority  oonatituted  under  any 
of  the  adoptive  Aota,  the  council  of  that  diatiict  may 
reaolve  that  the  powers,  dutiea,  property,  debts,  and 
liabilities  of  that  authority  ahall  be  transferred  to  the 
oounoil  as  from  the  date  specified  in  the  resolution,  and 
upon  that  date  the  same  shall  be  transferred  aooordingrly 
and  the  authority  shall  cease  to  exist,  and  the  oounoil 
shall  be  the  successors  of  that  authority.  (2)  After  the 
appointed  day  any  of  the  adoptive  Acts  shall  not  be 
adopted  for  any  part  of  an  urban  district  without  the 
approval  of  the  oounoil  of  that  district. 

The  other  sections  of  the  Local  Government 
Act  1894,  which  are  material  for  the  purposes  of 
the  case,  are  as  follows : — 

Sect.  21,  Part  2  : 

As  from  the  appointed  day  (1)  urban  sanitary  autho- 
rities shall  be  called  district  councils  and  their  districts 
shall  be  called  '*  urban  districts  " ;  but  nothing  in  this 
section  shall  alter  the  style  or  title  of  the  corporation  or 
oounoil  of  a  borough ;  (2)  for  every  rural  sanitary  district 
there  shall  be  a  rural  district  coanoil  whose  district  shall 
be  called  a  rural  district ;  (3)  in  this  and  every  other 
Act  of  Parliament,  unless  the  context  otherwise  requires, 
the  expression  "district  council"  ahall  include  the 
council  of  every  urban  district,  whether  a  borough  or 
not,  and  cf  every  rural  district,  and  the  expression 
"  county  district "  shall  include  every  urban  and  rural 
district  whether  a  borough  or  not. 

Sect  32,  Part  2  : 

The  provisions  of  this  part  of  this  Act  respeotiog  the 
powers,  duties,  and  liabilities  of  justices  out  of  session, 
or  of  quarter  sessions,  which  are  transferred  to  a  district' 
coanoil,  shall  apply  to  a  county  borough  as  if  it  were  an 
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urban  dUtriot,  and  the  oonnty  borough  oounoil  were  a 
distriot  oounofl. 

Sect.  35,  Part  2 : 

Save  a«  apeoially  provided  by  thiB  Act  this  part  of  thiB 
Aot  shall  not  apply  to  the  administratiye  council  of 
London  or  to  a  county  borough. 

Sect.  53,  Part  4,  provides : 

(2)  If  the  area  on  the  appointed  day  under  any  autho- 
rity under  any  of  the  adoptive  Acts  wiU  not  after  that 
day  be  oompriaed  within  one  rural  pariah,  the  powers 
and  duties  of  the  authority  shall  be  transferred  to  the 
parish  councils  of  the  rural  parishes  wholly  or  partly 
comprised  in  that  area,  or,  if  the  area  is  partly  comprised 
in  an  urban  district,  to  those  parish  councils  aVid  the 
district  council  of  the  urban  district,  and  shall,  until 
other  provision  is  made  in  pursuance  of  this  Act,  be 
exercised  by  a  joint  committee  appointed  by  those 
councils.  Where  any  such  rural  parish  has  not  a  parish 
council  the  parish  meeting  shall,  for  the  purpoees  of  this 
provision,  be  substituted  for  the  parish  council. 

Sect.  54,  Part  4 : 

(1)  Where  a  new  borough  is  created  or  any  ofher 
new  urban  district  is  constitutod  or  the  area  of  an 
urban  district  is  extended  .  .  .  then  (2)  the  pro- 
vision aforesaid  shall  be  made,  (c)  Where  the  area  of 
an  urban  district  is  extended  by  an  order  of  the  Local 
Government  Board  under  section  fifty-four  or  of  the 
county  council  under  fifty- seven,  as  the  case  may  be,  of 
the  Local  Government  Act  1888. 

Sect.  75,  Pai-t  4 : 

(1)  The  defioition  of  "  parish  "  in  section  one  hundred 
of  the  Local  Oovemment  Act  1888  shall  not  apply  to 
this  Act,  but  save  as  aforesaid  expressions  used  in  this 
Act  shall,  unless  the  context  otherwise  requires,  have 
the  same  meaning  as  in  the  said  Act. 

Sect.  84,  Part  5 : 

(1)  The  first  elections  under  this  Act  shall  be  held  on 
the  eighth  day  of  November  next  after  the  passing  of 
this  Act. 

The  following  sections  of  the  Local  GoTemment 
Act  1888  were  also  referred  to  in  the  arguments 
and  judgment : 

Beet.  31.  Each  of  the  boroughs  named  in  the  third 
schedule  to  this  Act  being  a  borough  which  on  the  first 
day  of  June  one  thoasaud  eight  hundred  and  eighty-eight, 
either  had  a  population  of  not  less  than  fifty  thousand, 
or  was  a  county  of  itself,  shall,  from  and  after  the 
appointed  day,  .be  for  the  purposes  of  this  Act  an 
administrative  county  of  iteelf  and  is  in  this  Act  referred 
to  as  a  county  borough. 

Third  Schedule. — County  Boroughs  :  Liverpool. 

Sect.  34  (1).  The  mayor,  aldermen,  and  burgesses  of 
each  county  borough  aotiug  by  the  council  shall,  subject 
as  in  this  Act  mentioned,  have  and  be  subject  to  all  the 
powers,  duties,  and  liabilities  of  a  county  council  under 
this  Act  (in  so  far  as  they  are  not  already  in  possession 
of  or  subject  to  thn  same),  and  in  particular  shall,  sub- 
ject to  the  provisions  of  this  Act  as  to  adjustment 
between  counties  and  county  boroughs,  be  entitled  to 
receive  the  like  sums  out  of  the  lociJ  taxation  account, 
and  be  bound  to  make  the  like  payments  in  substitution 
for  local  gianto  and  the  like  granto  in  respect  of  the 
costs  of  the  officers  of  unions  and  of  district  schools,  as 
in  the  case  of  a  county  council,  so  far  as  the  circum- 
stances make  such  payments  applicable,  and  all  the  pro- 
visions of  this  Act  (includiog  those  with  respect  to  the 
forfeiture  on  the  withholding  by  a  Secretary  of  State  of 
his  certificate  as  respecte  the  police  of  the  county)  shall 
accordingly,  so  far  as  circumstances  admit,  apply  in  the 
case  of  every  such  borough,  with  the  necessary  modifi- 
cations, and  in  particular  with  the  following  modifica- 
tiomL 


Sect.  54  (1).  Whenever  it  is  represented  by  the 
council  of  any  county  or  borough  to  the  Local  Gowa- 
ment  Board  (a)  that  the  alteration  of  the  boondaiy  of 
any  county  or  borough  is  desirable ;  or  (b)  that  the 
union,  for  all  or  any  of  the  purposes  of  this  Aot,  of  a 
county  borough  within  a  county  is  desirable ;  or  (c)  that 
the  union  for  all  or  any  of  the  purposes  of  this  Aot,  of 
any  counties  or  boroughs,  or  the  division  of  any  county 
is  desirable ;  or  (d)  that  it  is  desirable  to  constitute  any 
borough  haying  a  population  of  not  less  than  fifty 
thousand  into  a  county  borough  ;  or  («)  that  the  altera- 
tion of  the  boundary  of  any  electoral  division  of  a  oomsty, 
or  of  the  number  of  county  councillors  and  electoral 
divisions  in  a  county,  is  desirable ;  or  (/)  that  the 
alteration  of  any  area  of  local  government  partly 
situate  in  their  county  or  borough  is  desirable,  the  Local 
(Government  Board  shall,  unless  for  special  reasons  th«y 
think  that  the  representation  ought  not  to  be  enter- 
tained, cause  to  be  made  a  local  inquiry,  and  may  miike 
an  order  for  the  proposal  oontained  in  such  representa- 
tion, or  for  such  other  proposal  as  they  may  deem. 
exi>edient  or  may  refuse  such  order,  and  if  th^  make 
the  order  may  by  such  order  divide  or  alter  any  eleotoral 
diyision. 

Sect.  57  (1).  Whenever  a  county  oounoil  is  satisfied 
that  a  primA  facU  case  is  made  out  as  respeote  any 
county  district  not  a  borough,  or  as  respecte  any  parish, 
for  a  proposal  for  all  or  any  of  the  following  things — 
that  is  to  say :  (a)  the  alteration  or  definition  of  the 
boundary  thereof ;  (6)  the  division  thereof  or  the  union 
thereof  with  any  other  such  district  or  districts,  parish 
or  parishes,  or  the  transfer  of  part  of  a  parish  to 
another  parish ;  (c)  the  conversion  of  any  such  distriet 
or  part  thereof,  if  it  is  a  rural  district  into  an  urban 
district,  and  if  it  is  an  urban  district  into  a  mral  dis- 
trict, or  the  transfer  of  the  whole  or  any  part  of  any 
such  district  from  one  district  to  another,  and  the 
formation  of  new  urban  or  rural  districte;  (d)  the 
division  of  an  urban  district  into  wards ;  and  (s)  the 
alteration  of  the  number  of  wards  or  of  the  boandaxies 
of  any  ward,  or  of  the  number  of  members  of  any 
district  council,  or  of  the  apportionment  of  snoh 
members  among  the  wards,  the  county  oounoil  may 
cause  such  inquiry  to  be  made  in  the  locality,  and  such 
notice  to  be  given  both  in  the  locality  and  to  the  Local 
Oovemment  Board  Education  Department,  or  other 
Grovemment  department  as  may  be  prescribed,  and  snoh 
other  inquiry  and  notices  (if  any)  as  they  think  fit, 
and  if  satisfied  that  such  proposal  is  desirable,  may 
make  an  order  for  the  same  accordingly. 

And  sect.  100 : 

In  this  Act,  if  not  inconsistoat  with  the  ooatoxt,  the 
following  terms  have  the  meanings  hereinafter  respec- 
tively assigned  to  them  —  that  is  to  say  .  .  . 
The  expressions  "district  council'*  and  *'oouity 
district "  mean  respectively  any  district  council  estab- 
lished for  purposes  of  local  goyemment  under  an 
Aot  of  any  future  seseion  of  Parliament,  and  the 
district  under  the  management  of  such  oounoQ,  and 
until  such  council  is  established,  mean  respectively 
— (a)  as  regards  the  provisions  of  the  Aot  relating 
to  highways  and  main  roads,  a  highway  authority 
and  highway  area ;  and  (&)  save  as  fJoresaid  an 
urban  or  rural  sanitary  authority  within  the  meaning 
of  the  Public  Health  Act  1875,  and  the  district  of  snoh 
authority. 

Also  the  following  seotions  of  the  Looal  CrOTem* 
ment  (Joint  Committees)  Aot  1897  (60  Sl  61  Vict 

C.40): 

Sect.  1  (1).  Where  a  joint  committee  is  appointed 
under  section  fifty -three  of  the  Looal  Government  Aet, 
1894,  for  the  purposes  of  the  Burial  Acts,  1852  to  1885  ; 
(a)  any  expenses  incurred  in  carrying  out  those  purposes 
shall  be  defrayed,  any  money  borrowed  for  those  pur- 
poses shall  be  borrowed,  and  any  reoeipte  arising  from 
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thow  pnrpoaM  sluJl  be  divided  bj  the  oonnoila 
eppoiiiting  the  eommittee  in  taoh  proportion  as  they 
maj  agree  upon,  or,  aa  in  defaolt  of  agreement,  may  be 
determined  by  the  county  oonnoil,  or,  if  one  of  the 
oooneAIi  so  appointing  is  the  ooonodl  of  a  oonnty 
borough,  by  the  Local  QoTemment  Board. 

Sect.  3.  Tiiia  Act  shall  be  constmed  as  one 
with  the  Local  Qoyemment  Act  1894,  and  may  be 
dted  as  the  Local  Goyemment  (Joint  Committees)  Act 
1897. 

Eve,  K.O.,  Danckwerts,  K.O.  and  R,  B.  Law- 
renoe  for  the  plaintiffB. — The  ooanty  borough  of 
LiTerpool  is  not  an  "  urban  district "  within 
aeoi.  62  of  the  Local  Govemmttnt  Act  1894.  An 
*'  urban  district  *'  is  defined  by  sect.  21,  Part  2, 
but  sect.  32,  Part  2,  provides  that  certain  pro- 
fisionB  of  Part  2  respecting  the  powers,  duties, 
and  liabilities  of  justices  out  of  session  or  of 
quarter  sessions  wmch  were  transferred  to  a  dis- 
trict council  shall  apply  to  a  county  borough  as  if 
it  were  an  urban  district  and  the  county  borough 
council  were  a  district  council,  thus  distinguish- 
ing between  *'  urban  district "  previously  defined 
and  a  "  county  borough,"  and  sect.  35,  Part  2, 
proTides  that,  save  as  specially  provided  by  that 
Act,  that  part  shall  not  apply  to  a  "county 
borough,"  and  sect.  75,  sub-sect.  2,  distinguishes 
an  "  urban  district "  and  a  "  county  borough  "  in 
defining  the  expression  "parochial  elector*' 
'*when  used  with  reference  to  a  parish  in  an 
urban  district,  or  in  the  county  of  London  or  any 
county  borough."  The  council  of  the  county 
borough  of  Liverpool  is  not  a  district  council, 
but  a  county  council  under  sect.  34  of  the  Local 
Government  Act  1888  (51  &  52  Yict.  c.  41),  and 
in  order  to  take  over  the  plaintifTs  property 
they  must  obtain  a  provisional  order  of  the 
Local  Gk>vemment  Board  under  that  section 
and  under  the  Local  Government  (Transfer  of 
Powers)  Act  1903  (3  Edw.  7,  c.  15),  which  gives 
the  plaintiffs  an  opportunity  of  being  heard  in 
the  matter. 

Vernon  Smith,  K.G.,  Olen,  K.G.,  and  John 
Rutherford  for  the  defendants.  —  The  city  of 
Liverpool,  which  became  a  county  borough  under 
the  Local  Gk)vemment  Act  1888  is  an  "urban 
district "  within  the  definition  of  sect.  21  of  the 
Local  Government  Act  1894,  which  definition 
eovems  the  whole  of  the  latter  Act  except  Part  2, 
from  the  provisions  of  which  county  boroughs  are 
excepted  oy  sect.  35,  so  that  that  definition  governs 
sect.  62  in  Part  4  of  that  Act.  If  the  d^nition 
of  an  urban  district  in  sect.  21  of  the  Local 
Government  Act  1894  were  confined  to  Part  2  of 
that  Act»  then  sect.  54,  sub-sect.  2  (c),  and 
sect.  75  show  that  the  expression  "  prban 
district"  in  the  Local  €k>vemment  Act  1894 
must  have  the  game  meaning  as  in  the 
Local  Grovemment  Act  1888,  in  which  it 
appears  from  the  provisions  of  sects.  57  and 
100  the  expression  "  urban  district "  must  mean 
an  urban  sanitary  district  under  the  Public 
Health  Act  1875.  It  also  appears  from  sect.  53, 
sub-sect.  2,  of  the  Local  Government  Act  1894 
and  sect.  1,  sub-sect.  1,  of  the  Local  €k>vemment 
(Joint  Committees)  Act  1897  that  the  district 
council  of  an  urban  district  includes  the  council 
of  a  county  borough.  It  would  be  unreasonable 
to  suppose  that  sect.  62  was  intended  to  confer 
on  the  council  of  an  urban  district  greater  powers 
thAn  were  possessed  by  the  councu  of  a  county 
borough.    Sect.  62  of  the  Local  Government  Act 


1894  was  assumed  to  be  applicable  to  the  countr 
borough  of  Portsmouth  in  Ward  v.  Fortemouik 
Corporation  (78  L.  T.  Bep.  255,  and  on  appeal 
%b.  771 ;  (1898)  2  Oh.  191). 

Danckwerts,  K.O.  in  reply. — The  meaning  of 
the  expression  "urban  district"  here  must  be 
determined  by  the  definition  in  sects.  21  and  35 
of  the  Local  Government  Act  1894,  which 
excludes  a  county  borough,  and  not  by  some 
definition  deduced  from  various  provisions  of  the 
Local  Government  Act  1888. 

SwiNFEN  Eadt,  J. — The  question  to  be  deter- 
mined in  this  action  is  whether  the  area  of  the 
county  borough  of  Liverpool  is  an  "  urban  dis- 
trict '  vrithin  the  meaning  of  sect.  62  of  the  Local 
Ghovemment  Act  1694.    If  the  answer  to  this 
question  should  be  in  the  a^rmative,  it  is  not 
disputed  that  the  defendants,  acting  by  the  city 
council,  are  entitled  to  resolve  that  the  powers, 
duties,  property,    debts,  and   liabilities  of   the 
plaintiffs,  the  buiial  board  for  the  township  of 
Kirkdale,  shall  be  transferred  to  the  defendants^ 
acting  by  the  city  council,  as  from  a  date  to  be 
specified  in  such  resolution,  and  that  thereby 
upon  the  said  date  the  said  powers,  duties,  pro- 
perty, debts,  and  liabilities  will  be  transferred 
accordingly,  and  that  the  plaintiff  burial  board 
will  cease  to  exist,  and  the  defendants  will  be 
successors  of  the  plaintiffs.     The  definition  of 
"urban  district''  contained  in  the  Act  of  1894 
is  in  sect.  21.    It  is  the  district  of  an  "urban 
sanitary    authority.*'      The    defendants   are    an 
urban  sanitary  authority,  and,  therefore,  if  this 
section  were  applicable,  their  district  would  be 
an  "  urban  district " ;  but  beet.  21  is  contained  in 
Part  2  of  the  Act,  and  by  sect.  35  it  is  enacted 
that,  save  as  specially  provided  by  that  Act,  that 
part  of  that  Act  shall  not  apply  to  a  county 
borough.      It  is  contended    that   the  effect  of 
sect.  &  is  to  exclude  a  county  borough  from  the 
definition    of    '*  urban    district "    contained    in 
sect.  21,  except  where   specially  otherwise  pro- 
vided by  some  other  section  of  the  Act,  but  I 
only  read  sect.  35  as  meaning  that  an  "urban 
district  **  where  mentioned  in  Part  2  of  the  Act 
does  not  include  a  county  borough  except  where 
expressly  so  provided.    There  is  no  provision  that 
other  paj^  of  the  Act  shall  not  apply  to  a  county 
borough,  save  as  specially  provided,  and  sect.  21 
cannot,  in  my  opinion,  be  read  as  if  it  was  a 
definition  of  "urban  district"  excluding  county 
boroughs.    If  sect.  21  is  to  be  treated  as  defining 
"  urban  district "  for  all  the  purposes  of  the  Act, 
including  sect.  62  (I),  then  county  boroughs  are 
within  the  definition.    If  sect.  21  is  excluded  by 
sect.  35  and  is  not  applicable  to  secc.  62  (1)  in 
Part  4,  then  sect.  75  (1)  meets  the  case,  which 
provides  that  expressions  used  in  the  Act  of  1894 
shall,  unless  the  context  otherwise  requires,  have 
the  same  meaning  as  in  the  Local  (^vemment 
Act    1888.      The    expression    "  urban    district " 
occurs  in  sect.  57,  sub-sect.  1  (c),  of  that  Act,  and, 
having   regard    to    sect.   100 — interpretation    of 
"  district  council "  (6) — the  expression  there  means 
the  district  of  an  urban  sanitary  authority  within 
the  meaning  of  the  Pubhc  Health  Act  1875.    By 
sects.  5  and  6  of  that  Act,  England  (except  the 
metropolis)  is  divided  into  urban  and  rural  sani- 
tary districts,  and  urban    districts  and    urban 
authorities  are  described,  and  the  county  borough 
of  Liverpool  is  an  urban  district.    Under  these 
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euronmstaiiceB  I  am  ot  opinion  that  the  coonty 
borough  of  Liverpool  is  an  arban  district  within 
the  meaning  of  sect.  62  (1)  of  the  Local  Govern- 
ment Act  1894.  Moreover,  a  contrary  decision 
would  lead  to  this  result — which  would  certainly  be 
a  curious  one — that  in  every  urban  district,  other 
than  a  county  borough,  the  adoptive  Acts  cannot  be 
adopted  for  any  part  of  an  urban  district  without 
the  approval  of  the  council  of  that  district,  but  in 
county  boroughs,  which  are  probably  more  popu- 
lous and  important,  there  is  nothing  to  prevent 
the  various  portions  of  the  borough,  after  the 
appointed  day,  adopting  the  adoptive  Acts,  without 
any  consent  or  approval  whatever  of  the  council 
of  the  borough.  The  expression  '*  urban  district  '^ 
is  also  used  in  sect.  54  in  Part  4  of  the  Act  of 
1894,  and,  in  my  opinion,  the  expression  is  used 
there  as  including  a  couoty  borough.  Thus  sect.  54 
(I)  provides :  "  Where  the  area  of  an  urban  district 
is  extended,"  a  certain  provision  shall  be  made. 
And  sect.  54,  sub-sect.  2,  provides:  "The  pro- 
vision afoi-esaid  shall  be  made  .  .  .  (c)  where 
the  area  of  aji  urban  district  is  extended,  by  an 
order  of  the  Local  Government  Board  under 
sect.  54  ...  of  the  Local  Government  Act 
1888."  Now,  the  Local  Goveroment  Act  1888, 
s.  54  (1),  provides  {inter  alia)  for  the  alteration  of 
the  boundary  of  any  county  borough  by  the  Local 
Government  Board,  and,  in  my  opiniou,  the  pro- 
vision made  by  sect.  54  of  the  Act  of  1894  in  the 
case  of  an  extension  of  the  area  of  an  urban 
district  applies  where  the  area  of  a  county  borough 
is  altered  under  sect.  54  of  the  Act  of  1888.  The 
plaintiffs  placed  considerable  reliance  on  the 
definition  of  "  parochial  elector  *'  in  sect.  75,  sub- 
sect.  2,  of  the  Act  of  1894:  "The  expression 
'  parochial  elector,'  when  used  with  reference  to  a 
parish  in  an  urban  district^  or  in  the  county  of 
London,  or  any  county  borough,  means,"  <Stc., 
and  it  was  contended  that  "urban  district" 
could  not  include  a  county  borough,  as,  if  it  did, 
it  would  not  have  been  necessary  to  add  the  words 
"or  any  county  borough,"  but  the  answer  to 
this  argument  is  that  in  this  particular  instance 
the  context  shows  that  it  was  not  intended  to 
include  a  county  borough  in  the  expression 
**  urban  district."  Again,  the  Local  Government 
(Joint  Committees)  Act  1897  is  to  be  construed 
as  one  with  the  Local  Government  Act  1894,  and 
it  is  clear  from  sect.  1,  sub- sect.  1  (a)  of  the  Act 
of  1897  that  the  statute  contemplates  that  one  of 
the  councils  appointing  a  joint  committee  for 
the  purposes  of  the  Burial  Acts  may  be  the 
council  of  a  county  borough.  But  it  only  has 
power  to  do  that  if  it  is  a  custrict  council,  and  if 
its  district  is  an  *'  urban  district  "  within  the 
meaning  of  sect.  53  of  the  Act  of  1894.  Beading 
these  two  statutes  together,  1  am  of  opinion 
that  the  Legislature  itself  has  afforded  an  expo- 
sition of  the  sense  and  meaning  in  which  the 
oxpression  "  urban  district "  is  used  in  the  earlier 
Act :  (see  Batteahy  v.  Kirk,  2  Bing.  N.  G.  584, 
at  p.  606;  Morgan  v.  London  General  Omnibus 
Company  (50  L.  T.  Bep.  687 ;  and  on  appeal,  51 
i6.  213 ;  12  Q.  B.  Div.  201 ;  and  on  app^  13  t6. 
832).  For  these  reasons  I  am  of  opinion  that  the 
claim  of  the  plaintiff  fiuls.  The  judgment  will 
be  as  follows . — The  court,  being  of  opinion  that 
the  area  of  the  county  borough  of  Liverpool  is  an 
"  urban  district "  within  the  meaning  of  sect.  62 
of  the  Local  Government  Act  1894,  dismiss  the 
■action  with  costs. 


Solicitors :  Sharpe,  Parker,  Pri  teharde,  Barham^ 
and  Lawford,  for  Uleaver,  Holden,  and  Co,,  Xdtrer* 
pool;  Venn  and  Co.,  for  Edward  B,  Piekm^^rmt 
Town  Clerk,  Liverpool. 


KINOt'S  BENCH  DIYISIOH. 

Feb,  29  and  March  28,  1904. 

(Before  Lord  Alybrstonb,  C.J.,  Wiulb  axid 

Kennbdt,  JJ.) 

Gband  Jttnotion  Watbbwobks  Compajtt 
(apps.)  V,  EoDOCANACHi  (resp.).  (a) 

Water  convpany-^Svjpply  of  water  —  CntMnuni- 
cation  jpvpe  belonging  to  occupier — Defect  in — 
Leakage  and  waste  of  water — Non-repair  by 
occupier '^  Bight  to  cut  off  water— ^ Bight  qf 
occupier  to  demand  supply —  Waterworks  CflauBeB 
Act  1847  (10  Jt  11  Vict,  c.  17),  s,  42^Metrap6lis 
Water  Act  1871  (34  <i&  35  Vict,  c.  113),  m.  28. 
29,  32. 

An  owner  or  occupier  of  premises  in  the  metrapoiis, 
whose  attention  is  called  by  the  waterworks  cow^ 
pany,  who  are  bound  to  supply  him  with  footer, 
to  a  defect  under  the  street  in  the  comjntsnica^ 
tion  ptpe  belonging  to  him  and  connecting  hie 
premises  with  tne  company's  main,  and  who  has 
the  opportunity  of  repairing  the  defect  without 
opening  the  roadway,  but  does  not  choose  to 
repair  it,  is  not  a  person  entitled  to  demand 
a  supply  of  water  wider  sect.  43  of  the  Water- 
works  clauses  Act  1847. 

A  leak  having  been  discovered  under  the  roadway 
opposite  certain  premises  in  the  metropolis^  the 
waterworks  company  opened  the  street  and  found 
that  the  communication  pipe  connecting  the 
premises  with  the  company  s  main  was  defecHoe 
and  leaking,  thereby  causing  a  wa^te  of  uxUer. 
The  communication  pipe  was  the  property  of 
the  occupier,  and  the  company  at  once  gave  him 
notice  of  the  defect,  stating  that  if  it  were  not 
remfidiedforthwith  the  company  would  disconnect 
the  pipe  from  their  main,  and  wovld  not  allow  it 
to  be  reconnected  until  the  pipe  was  repaired. 
The  occupier  took  no  steps  to  repair  his  pipe, 
and  it  was  disconnected  from  the  main  ana  the 
water  cut  off.  The  occupier  could  at  the  time 
have  repaired  the  pipe  without  opening  the 
street,  as  the  street  was  then  open. 

Held,  thai  the  duty  of  repairing  the  defect  in  the 
pipe  was  by  sect,  28  of  the  Metropolis  WcUer  Act 
1871  cast  upon  the  owner  or  occupier,  and  that 
the  owner  or  occwjfier  who,  after  notice  that  ike 
communication  pipe  belonging  to  him  was  out 
of  repair,  permitted  the  pipe  to  remain  in  its 
defective  state  in  which  it  would  cause  waste  qf 
water,  has  wrongfully  failed  to  do  something 
for  the  prevention  of  the  waste  within  the 
meaning  of  sect.  32,  and  thcU  under  the  eireun^ 
stances  the  compcvny  were  entitled  to  cut  off  the 
water,  and  to  cease  to  give  a  supply  to  the  oceu" 
pier  so  long  as  the  pipe  remainei  unrepaired. 

Case  stated  on  an  information  and  complaint 
preferred  by  the  respondent  against  the  appellants 
under  sect.  43  of  the  Waterworks  Clauses  Act 
1847,  for  that  the  appellants  on  the  6th  June  1903^ 
at  No.  113,  Eastbourne-mews,  did  refuse  to 
furnish  to  the  respondent  a  supply  of  water  to 
No.  113,  Eastbourne- mews  aforesaid. 

(a)  Reported  by  W.  W.  Okb,  Esq.,  BurlsMtvai-lAv. 
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The  information  was  heard  and  determined  bj 
the  magistrate,  and  upon  such  hearing  he  oon- 
Tioted  the  appellants,  and  imposed  a  penalty  of 
62.,  being  408.  a  day  for  three  days,  and  he 
awarded  to  the  respondent  121, 128.  costs — subject 
to  this  case. 

The  appellants  were  a  company  incorporated 
by  51  GiK>.  3,  0.  clxix.  anthorised  to  snpply  water 
tnrooghont  a  district  mentioned  in  the  Act, 
which  has  been  from  time  to  time  extended 
within  the  limits  of  which  district  Eastbourne- 
mews  is  situated.  The  powers  of  the  company 
are  contained  in  the  Act  and  within  other  Acts 
passed  in  the  years  1819,  1826, 1835, 1844, 1852, 
1855,  1856,  1861,  1868, 1873,  and  1878,  and  the 
Acts  incorporated  with  those  Acts,  and  in  the 
public  Acts  relating  to  the  supply  of  water  in 
the  metropolis  and  the  regulations  made  there- 
ond^  (all  of  which  Acts  and  regulations  were  to 
be  taken  to  be  part  of  the  case). 

The  respondent  was  the  lessee  of  No.  113, 
Eastbourne-mews  under  a  lease  by  the  terms  of 
which  the  lessor  was  liable  for  all  eztomal 
repairs. 

xQ'o  113,  Eastbourne-mews  was  a  stable  with  a 
dwelling-house  above,  and  the  dwelling-house 
was  inlukbited  by  two  grooms  in  the  service  of  the 
complainant.  Eastbourne-mews  was  a  public 
street  repairable  by  the  local  authority. 

Ho.  113,  Eastbourne-mews  was  within  the 
district  of  the  appellants.  The  supply  to  the 
premises  in  Question  was  a  supply  for  domestic 
purposes,  ana  was  a  constant  supply  under  the 
provisions  of  the  Metropolis  Water  Acts  1852  and 
1871.  The  notices  under  sect.  27  of  the  Act  of 
1871  were  duly  served,  and  the  prescribed  fittings 
were  duly  provided. 

The  water  rato  for  the  period  from  the  6th  to 
the  10th  June  1903  was  to  he  taken  to  have  been 
pcdd. 

Prior  to  the  6th  June  1903  there  were  indica- 
tions in  the  roadway  opposite  No.  113,  Eastbourne- 
mews  of  the  existence  of  a  small  leak.  Upon 
that  day  it  became  evident  from  the  subsidence 
of  the  cobble  stones  in  the  roadway  (which  was 
thereby  rendered  dangerous  to  vehicles)  that  the 
leak  was  serious,  and  on  an  investigation  being 
made  by  a  ganger  in  the  employment  of  the 
appellants  it  was  discovered  that  there  was  a 
leak  in  the  communication  pipe  (which  was  the 
property  of  the  respondent)  supplying  No.  113, 
jBastboume-mews,  close  to  the  junction  of  the 
pipe  with  the  appellante*  main  under  the  roadway. 
The  leak  was  at  the  rate  of  about  15(X)  gallons 
in  twenty-four  hours. 

The  ganger  who  opened  the  gpround  there- 
upon on  the  6th  June  1903  served  upon  the 
coachman  of  the  respondent  who  was  on  the  pre- 
mises a  notice  requiring  the  repair  of  the  com- 
munication pipe  to  be  forthwith  undertaken  by 
the  respondent  and  intimating  that  otherwise  the 
water  would  be  cut  off. 

Tbe  notice  was  signed  by  the  appellante'  dis- 
trict superintendent,  and  was  as  follows : — 

Notioe  of  Leakage. — ^To  the  ooonpier  of  No.  113,  East- 
boome-meirB. — Sir, — Upon  opening  the  ground  opposite 
No.  113,  Eaatboniiie-mewa  a  leakage  of  water  was 
foand  .to  eziBt  from  the  defective  state  of  yonr  com- 
mimication  pipe,  and  unless  yon  forthwith  repair  the 
same  it  will  be  the  duty  of  the  company  to  disconnect 
■noh  pipe  from  their  main.  Immediately  after  the 
repair,  rendered  ea«y '  by  the  ground  being  now  open, 


the  company  will  re-connect  the  pipe  with  their  works 
and  will  undertake  to  fill  in  and  make  good  the  ground 
upon  payment  of  the  expenses  incurred  thereby  amoant- 
ing  to  15«. 

The  coachman  took  the  notice  immediately 
to  the  respondent's  house,  but  found  he  had 
left  for  the  City,  and  would  not  return  for  some 
hours.  The  coachman  then  returned  and  ex- 
plained this  fact  to  the  ganger,  and  in  answer  to 
a  suggestion  by  the  ganger  that  he  should 
request  the  plumber  usually  employed  by  the 
respondent  to  do  the  necessarjr  work  of  repair 
steted  that  he  had  no  authority  to  order  any 
repairs  to  be  executed  to  the  pipe.  Beyond 
communicating  with  his  landlady  the  respondent 
at  no  time  took  any  step  to  have  the  communi- 
cation pipe  repaired  or  the  waste  stopped.  The 
water  was  thereupon  cut  off  by  the  company,  and 
it  remained  cut  off  until  the  10th  June,  when  the 
repairs  were  executed  by  order  of  the  respon- 
dent's landlady,  and  the  water  was  thereupon 
restored. 

The  soil  removed  was  too  wet  to  be  replaced, 
but  the  ground  was  refilled  with  dry  earth  by 
the  company  by  11.30  on  the  morning  of  the  6th 
June,  and  it  remained  filled  in  until  the  10th 
June,  when  at  the  request  of  the  respondent's 
landlady  the  roadway  was  again  broken  up  by  the 
appellante,  and  the  repairs  were  executed  by  her 
order.  The  time  occupied  in  executing  such 
repairs  was  stated  to  be  about  two  hours.  It 
would  be  necessary  to  disconnect  the  supply 
during  the  repairs. 

On  the  afternoon  of  the  6th  June  the  respon- 
dent wrote  complaining  of  the  cutting  off  of*  the 
water  as  follows : 

The  Secretary  Grand  Junction  Water  Company. — 
Dear  Sir, — 113,  Eftstbonme-mews. — I  am  informed  that 
your  men  have  cut  the  water  off  at  these  steblen  without 
notioe.  As  this  is  illegal  if  tbe  watnr  is  not  on  at 
10  a.m.  on  Monday  morning  my  solicitor  will  take 
proceedings.  I  am  also  writing  to  the  borough  authori- 
ties. These  stables  I  may  add  belong  to  113,  West- 
bonme-torrace,  and  the  owner  of  that  house  keeps  them 
in  repair. 

This  letter  was  duly  received  by  the  appellants 
on  the  8th  June,  and  their  secretory  replied  on  the 
same  day  as  follows : 

In  reply  to  your  letter  of  the  6th  inst.  I  have  to 
inform  yon  that  the  company's  men  opened  up  a  leakage 
in  the  above  mews  opposite  No.  113,  and  found  that  the 
li  in.  lead  pipe  supplying  those  premises  was  broken. 
The  defective  pipe  was  shown  to  your  coachman,  and  a 
notice  was  also  hiuided  to  him  stating  that  the  company 
would  have  no  alternative  but  to  disconnect  the  pipe 
from  their  main  unless  the  repair  was  teken  in  hand 
forthwith.  This  was  not  done,  and  accordingly  the  pipe 
was  disconnected  from  the  company's  main.  The  com- 
pany cannot  permit  tbe  pipe  to  be  reconnected  to  their 
main  until  the  necessary  repairs  have  been  carried  out 
by  your  plumber. 

It  was  contended  by  the  appellante  (1)  that 
the  appellante  ought  not  to  be  convicted  because 
the  respondent  was  not  entitled  to  a  supply  of 
water  at  the  time  of  the  alleged  refusal  of  the 
appellants  to  give  a  supply;  (2)  that  upon  the 
true  construction  of  the  Acts  of  Parliament 
governing  the  matter  the  appellante  were  entitled 
to  cut  off  the  supply,  and  were  under  no  obliga- 
tion to  Hupply  water  after  the  communication 
pipe  had  been  severed  until  the  same  had  been 
1  restored ;  (3)  that  the  appellante  were  entitled  to 
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disoonneot  the  defective  oommimioatioii  pipe 
from  their  main  and  prevent  the  waste  of  water, 
the  respondent  having  wrongf ally  failed  to  keep 
the  pipt»  in  proper  repair,  and  to  do  what  ought 
to  have  been  done  to  prevent  waste ;  (4)  that  the 
appellants  did  not  on  the  6th  Jnne  1903,  or  on 
any  other  day  refuse  to  furnish  a  bupply  of  water 
within  the  meaning  of  the  43rd  section  of  the 
Waterworks  Glauses  Act  1847 ;  (5)  that  even  if 
they  did  ref  ase  they  were  within  the  exemptions 
mentioned  or  refeired  to  in  sects.  42  and  43  of 
the  Waterworks  Glauses  Act  1847,  in  that  the 
supply  was  not  given  only  daring  necessary 
repairs;  (6)  that  even  assuming  the  appellants 
could  be  properly  convicted  the  maximum  penalty 
which  could  be  imposed  wa^  not  6Z.  but  was  only 
4Z.,  being  at  the  rate  of  408.  for  the  two  days 
which  elapsed  between  the  receipt  of  the  respon- 
dent's letter  of  the  6th  June  IvOS^  demanding  a 
supply  and  the  time  when  the  supply  was 
restored. 
It  was  contended  on  behalf  of  the  respondent 

(1)  that  there  was  neglect  or  refusal  on  tne  part 
of  the  appellants  to  lumish  a  supply  of  water 
to  No.  113,  Eastbourne-mews,  within  the  meaning 
of  sect.  43  of  the  Waterworks  Glauses  Act  1847 ; 

(2)  That  the  severing  of  the  pipes  was  a  wrongful 
act  on  the  nart  of  the  appellants,  and  that  the 
respondent  did  not,  by  reason  of  such  severence, 
cease  to  be  entitled  to  a  supply  of  water  for  his 
premises;  (3)  that  sect.  42  ox  the  Waterworks 
Clauses  Act  1847  had  no  application  to  the  facts 
of  this  case,  and  that  in  any  event  "  necessary 
repairs  "  only  continued  for  about  two  hours  on 
the  morning  of  the  10th  June ;  (4)  that  there  was 
no  power  in  the  respondent  to  dig  up  the  public 
highway,  and  no  liaoility  on  the  respondent  to 
repair  this  pipe ;  (5)  that  upon  the  trae  construc- 
tion of  the  Acts  of  Parliament  the  appellants 
could  only  jastify  cutting  off  the  supply  of  water 
if  the  conduct  of  the  respondent^  in  failing  to 
repair,  was  either  wilf  al  or  negligent ;  (6)  that  there 
was  no  evidence  of  any  wilful  wrong,  or  of  any 
negligence  on  the  part  of  the  respondent;  (7) 
that  the  penalty  of  m,  was  rightly  imposed. 

The  magistrate  was  of  opinion  that  the  conten- 
tion of  the  respondent  was  correct,  and,  as  above 
stated,  convicted  the  appellants  and  imposed  a 
penalty  of  6Z ,  being  at  the  rate  of  22.  for  the  8th, 
9th,  and  10th  June  1903  respectively. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  whether  upon  the  facts  herein  stated 
the  magistrate  properly  convicted  the  appellants  ; 
(2)  whether  he  was  justified  in  imposing  a 
penalty  of  SI. 

The  Waterworks  Glauses  Act  1847  (10  &  11 
Vict  c.  17)  provides  : 

Seot.  42.  The  nndertakera  shall  at  all  times  keep 
oharged  with  water,  nnder  saoh  presenre  as  aforesaid,  all 
their  pipes  to  which  flre-plngs  shall  be  fixed,  anless 
prevented  by  frost,  unnsaal  drought,  or  other  nnavoid- 
able  cause  or  accident,  or  dnring  necessary  repairs,  and 
shall  allow  all  persons  at  all  times  to  take  and  nse  each 
water  for  extingaishing  firo  without  making  compensa- 
tion for  the  same.  • 

Seot.  43.  If,  except  when  prevented  as  aforesaid,  the 
undertakers  neglect  or  refuse  to  fix,  maintain,  or  repair 
such  fire-plugs,  or  to  furnish  to  the  town  oommiasionen 
a  sufficient  supply  of  water  for  the  public  purposes 
aforesaid,  upon  such  terms  as  shall  have  been  agreed  on 
or  settled  as  aforesaid,  or  if,  except  as  aforesaid,  they 
neglect  to  keep  their  pipes  charged  under  such  pressure 


as  aforesaid,  or  neglect  or  refuse  to  famish  to  any  oi 
or  occupier  entitled  nnder  this  or  the  spaoial  Aet  to 
receive  a  supply  of  water  during  any  part  of  tiie  tiae 
for  which  the  rates  for  such  supply  have  bean  paid  or 
tendered  they  shall  be  liable  to  a  penalty  of  ten  pounds, 
and  shall  also  forfeit  to  the  town  oommissionera,  and  to 
every  person  having  paid  or  tendered  the  rate,  tiie  sum 
of  forty  shillings  for  every  day  daring  whioh  saeh 
refusal  or  neglect  shall  continue  after  notice  in  writing 
shall  have  been  given  to  the  undertakers  of  the  want  of 
supply. 

Macmorran,  K.G.  {Adand,  K.G.  with  him)  for 
the  appellants. — The  magistrate  was  wrong  in 
holding  that  the  appellant  were  liable.  If  uiers 
was  a  leak  in  the  communication  pipei  then  the 
waterworks  company  were  not  bound  to  supply 
the  water  until  the  respondent  had  repaired  the 
leak,  and  the  respondent  had  power  to  open  the 
road  for  that  purpose.  The  Metropolia  Water 
Act  1871  (34  &  35  Vict.  c.  113)  applies  in  this  case. 
Sects.  26  to  34  deal  with  the  supply  of  prescribed 
fittin|fs.  By  sect.  3  of  the  Act  the  term  *'  fittings  '* 
is  dehned  as  including  communication  pipes.  By 
sect.  26  notice  relating  to  a  constant  supply  may 
be  given,  and  by  sect.  27  where  the  company  are 
required  to  provide  a  constant  supply  they  may 
serve  on  the  owner  or  occupier  a  notice  reqairins 
such  oyrner  or  occupier  to  supply  his  premises  wits 
the  prescribed  fittings.  Then  sect^  28  is  im- 
portuit ;  it  provides :  "  Every  owner  or  occupier 
of  premises  upon  whom  notice  to  that  effect  oas 
been  served,  snail,  within  two  months  after  the 
date  of  the  service  of  such  notice,  provide  the  pit- 
scribed  fittings,  and  shall  from  time  to  time  keep 
the  same  in  proper  repair."    He  is  not  onljto 

Srovide,  but  he  is  to  keep  in  repair  the  prescribed 
ttings,  which  by  seot.  3  induaes  communication 
pipes.  The  case  finds  that  the  notices  under 
sect.  27  were  duly  served,  so  that  the  duty  was 
thereby  cast  upon  the  respondent  to  keep  in 
repair  the  communication  pipes.  By  seot  a2  if 
any  person  supplied  with  water  by  the  company 
wilfully  or  negligently  causes  or  suffers  any 
fittings  to  be  out  of  repair,  or  to  be  so  used  that 
the  water  is  likely  to  be  wasted,  he  is  liable  to  a 
penalty,  or  if  he  f  (uls  to  do  anything  whioh  oaght  to 
be  done  to  prevent  such  waste,  then  the  company 
may  cut  ofil  any  of  the  pipes  through  which  wato* 
is  supplied  to  him,  '*  and  may  cease  to  supply  him 
with  water,  so  long  as  the  cause  of  injury  remains 
or  is  not  remedied  " ;  so  that  the  company  though 
they  might  conceivably  do  the  repairs,  are  not 
bound  to  do  them,  and  if  the  consumer  does  not 
do  them  the  company  may  cut  off  the  snpply. 
The  consumer  can  open  the  road  to  repair  the 
fittings ;  and  the  company  are  not  liable  to  penal- 
ties under  sect.  43  of  the  Act  of  1847  until  tiie 
consumer  himself  has  restored  the  communication 
with  their  main  pipes:  {Sheffield  WaiertDorks  Cam- 

Sany  v.  Wilkinaon,  41  L.  T.  Rep.  254 ;  4  C.  P. 
»iv.  410).  Goming  to  the  Act  of  1847,  sect.  43 
imposes  a  penalty  upon  the  company  if  they 
neglect  or  refuse  to  furnish  to  the  owner  or  coca- 
pier  a  proper  supply  of  water ;  and  sect  47  gires 
the  owner  a  right  to  purchase  from  the  company 
any  communication  pipes  laid  by  the  company,  and 
thereupon  such  pipes  are  to  become  the  property 
of  the  owner.  Sect  53  of  the  Act— -which  is  im- 
portant — ^provides  that  every  owner  and  ooeapier, 
"  when  he  has  laid  such  communication  pipes  as 
aforesaid/'  and  has  paid  or  tendered  the  water 
rate,  shall  '*  be  entitled  to  demand  and  reoeiTe " 
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from  the  company  a  sofBcient  supply  of  water ; 
80  that  one  oz  the  conditions  of  demaoding  a 
water  supply  is  that  he  should  have  laid  the  com- 
munication pipes.  Where  the  water  has  been 
lawfully  cut  off,  a  person  is  not  entitled  to  have 
the  supply  restorea  until  he  has  restored  the  com- 
munication pipes.  Bramwell,  L.J.  in  Sheffield 
Waterworks  Company  v.  Wilkineim  (uhi  erip.), 
says :  "  I  think  tnere  was  no  obligation  on  the 
appellants  "  —  the  waterworks  company  —  "  to 
supply  water  to  the  respondent's  house  until  the 
communication  was  restored,  and  that  they  were 
not  bound  to  restore  it."  The  appellants  were 
entitled  in  this  c<ise  to  cut  off  the  supply  to 
present  waste  of  the  water ;  if  so  the  respondent 
was  not  entitled  to  say  that  the  appellants  were 
in  the  wrong  until  he  himself  was  able  to  apply 
to  them  to  restore  the  supply,  which  he  could  not 
do  until  he  had  restored  the  communication 
pipes.  With  regard  to  the  second  pointy  the 
magistrate  imposed  penalties  for  three  days, 
when  he  could  only  have  imposed  them  for  two 
days. 

William  Finlay  for  the  respondent.  —  The 
magistrate  was  right  upon  two  grounds;  first, 
upon  the  authorities  there  was  no  right  to  open 
the  road  for  the  purpose  of  getting  at  the  pipe  to 
repair  it ;  and,  secondly,  under  sect.  32  of  the 
Act  of  1871— which  is  the  only  section  which  can 
apply — there  was  no  power  to  cut  off  the  water ; 
the  section  applies  only  to  cases  where  there  has 
been  some  wrongful  act  or  default  on  the  part  of 
the  person  receiving  the  supply,  and  there  was  no 
such  wrongful  act  or  default  in  this  case.  First, 
as  to  the  right  of  the  respondent  to  open  the 
road  and  repair  the  pipe,  the  respondent  had  no 
such  right.  That  was  clearly  decided  in  Chapman 
▼.  Fylde  Waterworks  Company  (71  L.  T.  Rep. 
539 ;  (1894)  2  Q.  B.  599),  where  Kay,  L.J.  says : 
" .  .  .  1  have  looked  through  the  Act  of  1847, 
and  I  cannot  find  anywhere  in  it  an  express  power 
given  to  the  owner  or  occupier  of  a  house  to 
repair  a  service- pipe,  or  to  break  up  the  surface  of 
the  street  for  the  purpose  of  such  repair."  There  is 
no  power  given  anywhere  to  the  owner  or  occupier 
to  break  up  the  street  for  the  purpose  of  repair. 
That  case  arose  outside  the  metropolis,  and  there- 
fore the  Metropolis  Water  Acts  would  not  apply 
to  it ;  but  there  is  no  power  under  the  Metropolis 
Water  Acts  to  break  up  the  streets  for  the 
purpose  of  repair  of  the  pipes,  and  there  being  no 
power  in  the  respondent  to  break  up  the  road,  he 
ought  not  to  be  rendered  liable  to  a  penalty  for 
not  repairing  the  pipe,  when  he  had  no  power  to 
open  the  roiMl  for  that  purpose.  The  next  point 
is  that  under  sect.  32  of  the  Act  of  1871,  which 
is  the  only  section  under  which  the  appellants 
can  justify,  even  if  there  was  a  refusal  to  repair 
the  pipe  that  refusal  was  not  wrongful  so  as  to 
bring  that  section  into  operation,  oect.  27  of 
that  Act  relates  to  notices  as  to  the  supply  of 
fittings,  and  sect.  28  requires  the  owner  or  occu- 
pier to  supply  the  prescribed  fittings;  then, 
coming  to  sect.  29,  my  proposition  is  that  sect.  29 
deals  with  tiie  case  of  an  innocent  omission  to 
repair  and  the  proper  proceedings  to  be  taken 
where  the  fittings  are  out  of  repair  without  any 
wilful  default  or  negligence  of  the  occupier. 
Sect.  32  is  a  highly  penal  section,  and  the  inten- 
tion clearly  was  that  in  the  case  of  an  innocent 
failure  to  repair  sect.  29  applies,  but  in  case  of  a 
wilful  failui-e  to  repair  sect.  32  applies.     The 
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magistrate  has  found  that  there  was  no  default 
and  no  negligence  whatever  on  the  respondent's 
part,  and  therefore  there  was  no  wrongful  failure 
by  him  under  sect.  32.  The  respondent  was 
Clearly  a  person  entitled  to  a  supply  under  sect.  43 
of  the  Act  of  1847,  and  as  the  appellants  have  not 
given  the  supply  they  must  justify.  Their  justifi- 
cation can  only  be  under  sect.  32,  which  must  fail 
for  two  reasons — first,  that  there  was  no  power  in 
the  respondent  to  break  up  the  street,  and  there- 
fore no  power  to  get  at  the  pipe  to  repair  it ;  and, 
secondly,  because  there  was  no  wilful  default  or 
negligence  on  the  respondent's  part 

Maemorran,  K  0.,  in  reply,  was  called  upon  as 
to  what  power  there  was  in  the  respondent  to 
break  up  the  street,  except  that  which  could  be 
inferred  from  the  sections.  I  refer  for  that  pur- 
pose to  the  group  of  sections  in  the  Act  of  1847, 
sects.  44  to  47,  and  to  the  group  48  to  53. 
Sect.  48  gives  power  to  the  occupier  under  cer- 
tain concutions  to  lay  pipes  between  his  house 
and  the  main ;  and  sect.  52  gives  express 
power  to  the  occupier  to  open  so  much  of 
the  pavement  of  any  street  as  lies  between 
his  house  and  the  undertakers'  pipe.  Then,  when 
the  owner  and  occupier  has  done  all  that,  and 
when  he  has  laid  such  communication  pipps  and 
has  tendered  the  water  rate,  under  sect.  53  he  is 
entitled  to  a  supply  of  water.  So  that  there  is 
no  doubt  that  the  owner  or  occupier  is  entitled  to 
open  the  public  street  for  the  purpose  of  taking 
dUi  or  making  np  the  oomiou^ciltioii  pipe.  In 
Chapman  v.  I^lde  Waterworks  Company  {uhi 
sup.)  there  was  no  obligation  whatever  on  the 
tenant  to  repair  the  pipe,  and  the  whole  case 
seems  to  turn  on  that.  Liord  Esher,  M.R.  in  his 
judgment  makes  that  clear.  He  points  out  that 
sect.  52  gives  the  householder  power  to  break  up 
the  street  to  lay  down  a  service  pipe  or  to  remove 
it,  but  that  in  that  case  there  was  no  power  to  break 
up  the  street  to  repair  it,  as  there  was  no  liability 
to  repair.  That  was  not  this  case,  and  has  no 
bearing  on  this  case.  Here  there  was  a  duty  on 
the  tenant  to  repair  the  pipe.  This  is  the  case 
of  an  ordinary  communication  pipe,  and  if  there 
is  an  obligation  to  repair  it — as  there  was  in  this 
case — then  there  would  be  a  clear  right  on  the 
part  of  the  consumer  to  do  what  was  necessary  to 
keep  the  pipe  in  repair,  and  necessarily  a  power 
to  open  the  street  lor  that  purpose,  just  as  he 
has  a  power  to  open  the  street  to  lay  down  a  new 

P^P®-  Cur.  ach,  vulL 

March  28. — Lord  Alybrstonb,  C.J.  read  the 
following  judgment  of  the  Court  (Lord  Alver- 
stone,  C. J.,  W  ills  and  Kennedy,  JJ.) :  —  This 
was  an  appeal  by  way  of  a  case  stated  by  a 
police  magistrate  on  a  complaint  preferred  by  the 
respondent  against  the  appellants  for  refusing  to 
furnish  a  supply  of  water,  contrary  to  sect.  43  of 
the  Waterworks  Clauses  Act  1847.  The  case  was 
extremely  well  argued  by  counsel  on  behalf  of 
the  appellants,  and  on  behalf  of  the  respondent, 
and  raises  a  point  of  general  importance.  It  is 
not  necessary  to  refer  to  the  facts  in  detail,  as  to 
which  there  was  no  dispute,  and  which  are  clearly 
set  out  in  the  case;  it  is  sufficient  to  say  that 
on  the  6th  June  1903,  a  leak  having  occurred 
under  the  roadway  opposite  113,  Eastbonme- 
mews,  the  road  was  opened  and  the  leak  was 
found  to  be  in  the  communication  pipe,  the  pro- 
perty of  the  consumer.     Notice  was  thereupon 
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given  to  the  reepondent's  ooaobman,  who  was 
occapying  the  premises  which  were  <«applied  with 
water,  to  repair  the  pipe,  and  the  notice  stated 
that  it  would  be  the  duty  of  the  company  to  dis- 
connect if  the  pipe  was  not  repaired.  The 
respondent  took  no  steps  to  repair  it,  and  the 
water  was  then  cat  off  by  the  company.  The 
pipe  was  subsequently  repaired  by  the  appellants 
at  the  request  of  the  respondent's  landlady.  The 
magistrates  convicted  tue  appellants,  the  water 
company,  and  fined  them  a  penalty  of  62.  for 
neglecting,  or  refusing,  to  supply  water  in  accord- 
ance with  sect.  43.  The  question  we  have  to 
consider  is  whether  there  was  any  evidence  upon 
which  this  conviction  cap  be  supported.  It 
must,  we  think,  be  taken  upon  these  facts,  and, 
in  fact,  it  was  so  stated  in  the  course  of  the  argu- 
ment, that  the  only  refusal  to  supply  the  water 
was  by  the  company's  cutting  it  on  upon  the 
^th  June,  and  continuing  to  keep  the  water  cut 
off  until  it  was  again  supplied  on  the  10th.  The 
questions  we  have  to  decide  are  whether,  in  the 
metropolis,  if  a  leak  is  found  in  a  pipe  belonging 
to  a  consumer,  the  company  is  entitled  to  cut  off 
the  water  until  the  pipe  is  restored ;  and,  secondly, 
does  a  refusal  to  supply  under  the  circumstances 
of  the  present  case  constitute  an  offence  under 
sect.  43  r  It  is  found  as  a  fact  in  the  case,  and 
for  reasons  which  we  state  later  on  it  must  be 
the  fact,  that  the  pipe  was  the  property  of  the 
consumer — that  Ir,  the  owner  of  the  premises  let 
to  the  respondent.  Under  sect.  43  of  the  Water- 
works Clauses  Act  1847,  if  the  undertakers, 
except  when  prevented,  as  provided  in  an  earlier 
section,  neglect  or  refuse  to  furnish  to  any  owner 
or  occupier  entitled  under  the  Waterworks 
Clauses  Act,  or  the  special  Act,  to  receive  a 
supply  of  water  during  any  part  of  the  time 
during  which  the  rates  for  such  supply  shall  have 
been  settled,  or  tendered,  they  shall  be  liable  to 
a  penalty.  The  exception  referred  to  in  the 
earlier  words  of  that  section  is  to  be  found  in  the 
provisions  of  sect.  42,  and  does  not,  in  our 
opinion,  apply.  Under  sect.  28  powers  are  given 
to  the  undertakers  to  open  the  streets  and  lay 
down  service  pipes  and  other  works  for  the  supply 
of  water;  under  sf^ct.  29  they  may  not  enter 
private  property  without  consent,  except  in  a  case 
which  does  not  apply  here,  and  by  sect.  31, 
before  breaking  up  the  street,  they  must  give 
certain  notices.  By  sect.  48  the  owner  or  occupier 
of  any  dwelling-house  who  wishes  to  have  water 
brought  into  his  premises  may  open  the  ground 
between  the  pipes  of  the  undertakers  and  his 
premises  and  lay  communication  pipes,  and 
sect.  52  empowers  such  owner  or  occupier  to 
open  or  break  up  the  street  for  such  purpose. 
There  are  also  provisions  in  sects.  44-47  as  to  the 
laying  of  communication  pipes,  by  the  under- 
takers which  are  only  materiel  as  supporting  the 
view  that  communication  pipes  are,  under  ordinary 
circumstances,  the  property  of  the  consumer. 
The  Metropolis  Water  Act  1871,  contains  a  group 
of  sections — sects.  26  to  32 — which  were  referred 
tjo  in  argument  and  require  consideration.  Under 
these  sections  the  company  may  prescribe  fittings, 
which  by  the  interpretation  clause,  sect.  3  of  the 
same  Act,  include  communication  pipes,  and 
sect.  2S  provides  that  in  the  case  of  a  constant 
supply  the  owner  or  occupier  of  the  premises 
shall  provide  all  supply  fittings,  and  from  time 
to  time  keep  the  same  in  proper  repair.    Sect  29 


enables  the  company,  if  the  fittings  are  out  of 
order,  to  give  notice  requiring  the  owner  or  occu- 
pier within  twenty-four  hours  to  cause  the  same 
to  be  repaired  so  as  to  prevent  any  waste  of  water, 
and,  if  any  person  fails  to  comply  with  the  terms 
of  such  notice,  the  company  may  repair  the 
fittings  of  such  person,  and  may  recover  the 
expenses  incurred.  Sect.  32  provioes  that  if  any 
person  wilfully  or  negligently  causes  or  sulBers 
any  fittings  to  oe  out  of  repair,  or  to  be  so  used 
that  the  water  supplied  to  him  is  likely  to  be 
wasted,  he  shall  be  liable  to  a  penalty,  and  the 
second  paragraph  of  the  same  section  provides 
that,  if  any  person  supplied  with  water  wrongfully 
falls  to  do  anything  which  ought  to  be  done  fcr 
the  prevention  of  waste,  the  company  may  cut  off 
any  pipes  by  or  through  which  the  water  is 
supplied  to  such  customer,  and  may  cease  to 
supply  him  with  water  so  Ions  as  the  cause  of 
injury  remains  or  is  not  remedif^.  It  will  have 
been  observed  that  neither  the  Waterworks 
Clauses  Act  1847  nor  the  Metropolis  Water  Ajct 
1871,  nor  any  other  Act  to  which  our  attention 
has  been  called,  contains  any  express  provision 
giving  the  consumer  the  right  to  open  tne  street 
for  the  purpose  of  repairing  the  pipe,  and  this 
we  gather  from  the  statement  in  the  case 
and  from  the  judgment  of  the  learned  police 
magistrate  to  be  one  of  the  grounds  on  which 
he  decided  against  the  appelumts  It  is  trae 
that  Bramwell,  L.J.,  sitting  in  the  Common  Pleas 
Division,  expressed  the  opinion,  in  the  case  of 
Shefield  Waterworks  Company  v.  Wilkinson  (4 
C.  F.  Div ,  at  p.  421),  that  the  right  to  break  up 
the  soil  followed  from  the  rip^ht  which  the  con- 
sumer had  to  lay  down  fresh  pipes  for  the  purpose 
of  obtaining  a  supply,  and  it  may  be  that  the 
obligation  imposed  iipon  the  owner  and  occupier 
by  sect.  28  of  the  Mietropolis  Water  Act  1871  to 
keep  the  prescribed  fittings,  which  include  com- 
munication pipes,  in  proper  repair  may  give  the 
consumer  a  right  to  open  the  road  for  the  purpose 
of  repair.  On  the  other  hand,  the  Court  of 
Appeal,  in  the  case  of  Chapman  v.  Fylde  Water' 
works  Company  {ubi  sup.),  expressly  decided  that 
the  Waterworks  Clauses  Act  1847  gave  the  con- 
sumer no  power  to  open  streets  for  the  purpose  of 
repair.  In  the  view,  however,  we  take,  this  does 
not  seem  to  us  to  be  couclnsive  of  the  case.  The 
question  still  remains  —  Is  the  consumer  who, 
having  the  opportunity  of  doing  so  without 
opening  the  street,  does  not  choose  to  repair  lus 
own  communication  pipe  a  person  entitled  to 
demand  a  supply  of  water  under  sect.  43  ?  We 
do  not  think  tor  the  purpose  of  this  question  that 
any  distinction  can  be  drawn  bet?reen  owner  and 
occupier.  It  was  contended  on  behalf  of  ih» 
respondent  that  the  duty  of  repairing  the  pipe 
rested  with  his  landlady.  The  water  company 
have  no  means  of  knowing  what  the  contractoAl 
relations  between  the  occupier  and  his  landlady 
are,  and,  in  our  opinion,  the  liability  of  the  com- 

Sany  in  respect  of  an  offence  under  sect.  43  cannot 
epend  upon  the  relations  between  the  owner  and 
occupier  of  the  premises.  No  question  in  this 
case  arises  as  to  the  opening  of  the  street  The 
street  was  opened  by  the  company :  notice  was 
given,  and  tne  company  offered  to  reconnect  the 
pipe  upon  payment  of  the  expenses :  they  at  the 
same  time  gave  notice  that  if  the  pipe  was  not 
repaired  the  water  would  be  cut  off.  In  our  opinion 
the  duty  to  repair  the  defect  in  the  communication 
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pipe  is  bj  sect.  28  of  the  Act  of  1871  caat  upon 
the  owner  or  oocmpier.  We  think  that  the  owner 
or  oocnpier  who,  after  notice  to  him  that  the 
comcnanioation  pipe  belonging  to  him  is  oat  of 
repair,  permits  the  pipe  to  remain  in  a  condition 
in  which  it  would  cause  waste  of  water  has  wrong- 
fully failed  to  do  something  to  prevent  the  waste 
within  the  meaning  of  the  second  paragraph  of 
sect.  32  of  the  Act  of  1871,  and  that  onder  these 
circumstances  the  company  were  entitled  to  cut 
off  the  water  and  to  cease  to  supply  him  as  Ions 
as  the  injury  to  the  pipe  remained  unremedied. 
It  might  be  that  the  owner  or  occupier  of  a  house 
did  not  wish  to  continue  the  supply,  or  preferred 
to  put  in  a  better,  larger,  or  different  communi- 
cation pipe.  The  fact  that  the  company  could, 
if  they  were  so  minded,  have  repaired  the  pipe 
after  twenty-four  hours'  notice  under  sect.  29 
does  not  disentitle  them  from  exercising  their 
rights  under  sect.  32,  and  we  therefore  think  that 
the  owner  or  occupier  who,  under  such  circum- 
etaqces  as  the  present,  wiU  not  repair  the  pipe  which 
•causes  the  waste  is  not  a  person  entitled  to  receive 
a  supply  of  water  under  sect.  43.  We  think  the 
true  view  to  be  taken  of  the  facte  is  that  indicated 
by  the  court  in  Yotmg  v.  8outhtoa/rk  and  Vauxhall 
Water  Compawy  (69  L.  T.  Rep.  144) ;  and,  although 
no  doubt  in  one  fense  it  may  be  said  that  the 
•question  is  one  of  fact,  we  think  that  the  magis- 
trate ought  as  a  matter  of  law,  upon  the  evidence 
in  this  case,  to  draw  the  conclusion  which  we 
have  indicated  upon  the  facts  as  stated.  The 
appeal  will  therefore  be  allowed,  with  costs. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Bircham  and  Co. 
Solicitors  for  the  respondent,  Markby^  Stewart , 
and  Co. 


Friday,  April  16, 1904. 

(Before  Lord  Alybbbtonb,  0.  J.,  Wills  and 

Kennedy,  JJ.) 

POLLEY  V.  FOBDHAM.  (a) 

Action  againai  jtutiee — laeiie  of  dieireae  warrant 
— Limitation  of  action — Time  of  conviction  or 
distress — Pr*blic  Authorities  Protection  Act  1893 
(56  A  57  Vict.  c.  61),  s.  1. 

In  Febntary  the  defendant,  who  was  a  magistrate, 
convicted  the  plaintiff  of  an  alleged  offence  against 
the  Vaccination  Acts,  and  in  April  the  plaint'^ 
having  failed  to  pay  the  fine  inflicted  the 
defendant  issited  a  warrant  of  distress,  which 
was  executed  against  the  plaintiff  *s  goods. 

In  an  action  for  illegal  distress  : 

Held,  that  the  limitation  imposed  by  sect.  1  of  the 
Public  Authorities  Protection  Act  1893  ran  from 
the  date  of  the  issue  of  the  warrant  of  distress 
and  not  from  the  date  of  the  conviction. 

Appeal  from  His  Honour  Judge  Smyly,  sitting 
at  the  Shoreditch  Oounty  Court. 

The  plaintiff  was  on  the  11th  Feb.  1903  con- 
victed by  Mr.  Fordham,  a  metropolitan  magis- 
trate, for  neglecting  to  have  two  of  his  children 
vaccinated,  and  was  fined  \l.  and  16«.  costs  in 
each  case. 

The  plaintiff  having  failed  to  pay  the  fines, 
Mr.  Fordham,  on  the  11th  April  1903,  issued  a 
warrant  of  distress  against  the  plaintiff's  goods. 

On  the  17th  April  1903  a  distress  was  put  in 

U)  Beponad  by  W.  di  B.  fliBBiBT,  Eiq.,  BarritlOT-At-Lftw. 


on  the  plaintiff's  premises,  and  was  paid  out  by 
the  plaintiff  under  protest  on  the  29th  April. 

On  the  8th  July  1903  a  divisional  court  made 
an  order  absolute  quashing  the  convictions  against 
the  plaintiff  on  the  grouna  that,  the  children  oeing 
eighteen  months  ca  age,  the  plaintiff  had  been 
improperly  convicted. 

On  the  26th  Aug.  1903  the  plaintiff  issued  his 
summons  in  the  Oounty  Oourt  against  Mr. 
Fordham,  claiming  damages  for  illegal  distress. 

It  was  contended,  on  behalf  of  the  defendant, 
that  the  action  was  out  of  time,  and  that  the 
defendant  was  protected  by  the  Public  Authorities 
Protection  Act  1893. 

The  learned  Oounty  Oourt  judge  held  that  the 
plaintiff's  action  was  barred  by  sect.  1,  sub- 
sect  (a),  of  that  Act,  as  the  injury  was  suffered  by 
the  plaintiff  from  the  conviction  on  the  11th  Feb., 
more  than  six  months  before  action  brought,  and 
he  entered  judgment  for  the  defendant. 

The  plaintiff  appealed. 

By  the  Justices  Protection  Act  1848  (21  &  22 
Vict.  c.  xliv.),  s.  3 : 

And  be  it  enacted,  that  where  a  oonviotion  or  order 
shall  be  made  by  one  or  more  jnstioe  or  jnstioeB  of  the 
peaoe  and  a  warrant  of  distress  or  of  oommitment  shall 
be  granted  thereon  by  some  other  jnstioe  ot  the  peaoe 
bond  fide  and  without  collnsion  no  motion  shall  be 
brought  against  the  Justice  who  so  granted  such  warrant 
by  reason  of  any  defect  in  suoh  oonviotion  or  order 
or  for  any  want  of  jurisdiotion  in  the  justioe  or  JnstioeB 
who  made  the  same,  but  the  action  (if  an>)  shall  be 
brought  against  the  jnstiue  or  justioes  who  made  snob 
oonviotion  or  order. 

Kingsbury  for  the  appellant. — The  conviction 
and  the  distress  were  separate  acts.  The  learned 
Oounty  Oourt  judge  held  that  they  were  abso- 
lutely connected,  and  that  they  were  bound  to 
date  from  the  conviction.    He  referred  to 

Justioes    Protection    Aot  1848    (21   &  22    Yiot. 
0.  xliv.),  ss.  2  and  3. 

The  conviction  stands  by  itself,  and  the  distress  is 
not  a  necessary  consequence  of  that  conviction. 
We  could  not  proceed  for  the  distress  until  the 
conviction  was  quashed,  that  is  clear  from  sect.  2 
of  the  Justices  Protection  Act  1848.  The  action 
is  brought,  and  the  time  runs  from  the  wrong 
done,  which  is  the  putting  in  of  the  distress. 
He  also  referred  to 

Seots.  6  and  8  of   the    Justices  Protection  Act 

1848; 
Carey  v.  Bermondsey  Borough   Council,  67  J.  P. 

447  ■ 
Brittain  v.   Kinnaird,  1  Brod.  &  Bing.  432;  21 

B.  B.  680. 

Robertson  for  the  respondent. — The  whole  point 
is  simply  whether  these  two  things,  the  conviction 
and  the  distress  warrant,  were  separate  or  the 
same ;  that  is  to  say,  whether  the  distress  warrant 
dates  back  to  the  date  of  the  conviction  for  the 
purpose  of  the  limitation.  In  other  words, 
whether  the  distress  warrant  can  be  regarded  as 
a  separate  act  or  merely  an  agg^vation  of 
damages,  and  whether  the  magistrate,  having 
issued  his  conviction,  did  anything  else  so  as  to 
take  the  case  out  of  the  Statute  of  Limitations. 
The  conviction  states  "  and  in  default  of  payment 
it  is  adjudged  that  the  sums  due  under  this 
adjudication  be  levied  by  distress  and  sule  of  the 
defendant's  goods."  That  is  to  say,  as  far  as 
the  conviction  goes  it  provides  for  distress,  and. 
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bavins  oonvioted  in  that  form,  the  magistrate, 
as  far  as  an  action  as^ainst  him  is  ooncemed,  has 
done  everything  for  which  he  is  liable  in  an 
action.  The  mere  fact  that  later  on  a  distress 
warrant  is  ministerially  issued  by  him  makes  no 
difference.  Sect.  3  of  the  Justices  Protection 
Act  1848  is  in  my  favour,  and  it  shows  that, 
where  there  are  two  justices  concerned,  the  one 
who  convicts  and  the  other  who  issues  the  distress 
warrant,  the  action  is  brought  against  the  justice 
who  convicts.  Sect.  13  of  that  Act  regaras  the 
levying  of  the  distress  as  part  of  the  damages 
and  not  as  the  substantive  cause  of  action  against 
the  justice.  Here,  too,  the  levy  ins  of  the  distress 
ought  to  be  treated  as  part  of  the  damages 
which  can  be  recovered  by  an  action  on  the  con- 
viction, and  not  as  a  substantive  or  separate 
distress. 

Lord  Alybbstonb,  C.J. — I  express  no  opinion 
as  to  whether  this  action  can  be  maintained  or  as 
to  whether  there  is  a  defence  to  it.  The  only 
point  before  us  is  whether  the   County  Court 

Judge  ^SLB  right  in  applying  this  Statute  of 
jimitations  to  this  alleged  right  of  action,  so  as 
to  bar  the  proceedings,  and  whether  in  fact  he 
has  rightly  declined  to  entertain  the  action  upon 
the  eround  of-  the  lapse  of  six  months.  I  think 
we  have  only  got  to  construe  for  this  purpose 
sab-sect,  (a)  of  sect.  1  of  the  Public  Aathonties 
Protection  Act  1893,  which  was  a  new  enactment 
with  a  statutory  limitation,  and  must  be  con- 
strued strictly.  That  says :  "  Where  after  the 
commencement  of  this  Act  any  action,  prosecu- 
tion, or  other  proceeding  is  commenced  in  the 
United  Kingdom  against  any  person  for  any  act 
done  in  pusuance  or  execution,  or  intended 
execution  of  any  Act  of  Parliament,  or  of  any 
public  duty  or  authority,  or  in  I'espect  of  any 
alleged  neglect  or  default  in  the  execution  of  any 
such  act,  duty,  or  authority,  the  following  pro- 
visions shall  have  effect :  (a)  The  action,  prosecu- 
tion, or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  next 
after  the  act,  neglect,  or  default  complained  of." 
The  act  complained  of  here  was  not  the  con- 
viction. The  act  complained  of  here  was  the 
trespass  to  the  plaintiff's  premises  by  the  levy, 
ing  of  the  distresH.  So  far  as  it  has  any  bearing 
on  the  case,  sect.  3  of  the  Justices  Protection  Act 
1848  does  not  seem  to  me  to  have  anything  to 
do  with  the  question  of  time.  Sect.  3  is  for  the 
purpose  of  protecting  a  justice'  who  has  issued 
a  warrant  upon  a  conviction  which  was  apparently 
legal,  and  then  subsequently  it  turns  out  that  he 
ought  not  to  have  issued  that  warrant,  and  then 
an  action  is  brought  against  the  justice  who  made 
the  original  order,  lu  this  case  I  think  where 
the  action  is  for  trespass  and  there  is  a  plea  of 
justification  under  a  distress  warrant,  it  requires 
the  usual  strict  enactment  with  regard  to  a  statu- 
tory limitation  to  say  that  that  period  is  to  run 
not  from  the  date  of  the  real  cause  of  action,  the 
entry,  but  from  some  time  date  anterior,  which  is 
supposed  to  give  the  authority  for  the  proceeding 
under  which  the  entry  was  made.  It  may  be  that 
there  are  enactments  to  which  Mr.  Robertson  has 
referred,  which  enable  yon  to  cUim  as  damages 
if  you  have  got  a  cause  of  action  matters  o  f 
aggravation  in  respect  of  subsequent  acts  done. 
That  is  quite  possible,  but  I  am  unable  mvself  to 
see  any  statute  which  enables  us  to  say  that  the 
right  of  action  for  wrongful  entry  has  been  taken 


away  because  brought  too  late  if  the  action  is 
commenced  within  six  months  of  the  act  which 
is  alleged  to  be  wrong.  I  think  if  it  was  intended 
to  ante- date  the  period  of  limitation  to  an  earlier 
date,  there  must  oe  clear  and  distinct  language 
to  that  effect.  Whatever  may  be  the  result  of 
this  action  when  it  comes  to  be  heard,  I  think  the 
case  must  go  back  to  the  County  Court  judge  to 
entertain. 

Wills,  J. — I  am  very  clearly  of  the  same 
opinion.  It  seems  to  me  the  act  complained  of  is 
the  distress,  and  nothing  else.  No  such  things 
was  ever  heard  of  as  an  action  for  making  an 
order  against  a  person  without  jurisdiction.  If 
the  order  is  not  followed  by  consequenoes  against 
the  individual  it  comes  to  nothing.  One  used  to 
be  in  former  days  very  familiar  indeed  with 
matters  of  this  kind.  I  do  not  know  how  many 
declarations  I  have  drawn  in  my  old  pleading 
days  for  levies  of  one  sort  and  another  — 
complaints  that  people  had  been  distrained 
upon  against  whom  there  was  no  right  of  distress 
ox  to  enforce  consequences  of  a  simimr  nature,  but 
such  actions  were  always  actions  of  trespass,  and 
nothing  else.  The  complaint  used  to  be  that  the 
defendant  had  wrongfully  entered  the  house  or 
premises  of  the  plaintiff  and  had  done  so  and 
so.  Then  any  question  which  arose  about  the 
warrant,  the  conviction,  or  order  on  which  the 
erroneous  proceedings  by  way  of  distress  and 
entry  were  founded  was  raised  on  a  defence 
setting  up  that  it  was  justified  because  of  the 
warrant  and  the  conviction  or  order  on  which  the 
warrant  was  founded.  But  the  action  itself 
not  for  erroneous  exercise  of  jurisdiction,  but 
for  making  a  distress  and  breaking  and  entering 
a  man's  premises  where  there  was  no  right  to  do 
so. 

Kbnhbdt.  J.-I  agree.  ^^^j  ^^^j^^^^^ 

Solicitors:   H.   T.  NiehoUo^ ;    Solieitor  to  the 
Treasury. 


Friday,  May  13,  1904. 

(before  Ghannell,  J.) 

Manchester  Oab&iagb  and  T&amwats  Coie- 
PANY  Limited  v.  Swinton  and  Pbndlbbu&t 
Ubban  Distbict  Council,  (a) 

Tramway — Purchase  hy  local  atUhorilU'^Depoi 
outside  district  of  local  authority — '*  Used  wiih 
and  suitable  to  **  the  undertaking — Liability  of 
local  authority  to  pay  for — Tramways  Act  1870 
(33  &  34  Vict.  c.  78),  «.  43. 

By  sect.  43  of  the  Tramways  Act  1870  it  is 
provided  :  *'  Where  the  promoters  of  a  tramway 
in  a  district  are  not  the  local  authority^  the 
local  authority  .  .  .  may "  (within  certain 
specified  times)  ".  .  .  by  notice  in  writing 
require  such  promoters  to  sell,  and  thereupats 
such  promoters  shall  seU  to  them  their  under- 
taking, or  so  much  of  the  same  as  is  mthin 
sv^h  district,  upon  terms  of  paying  the  then 
value  .  .  .  of  the  tramway,  and  all  lands, 
buildings,  works,  materials,  and  plant  of  the 
promoters  suitahle  to  and  used  by  them  for 
the  pwrposes  of  their  undertaking  within  such 
district?* 

The  tramway  company  was  the  owner  of  a  large 
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depoi  ntuaUd  some  distance  (mtside  the  boun- 
dary of  the  district  couneiln  but  found  by  an 
arbitrator  to  be  **used  with  and  suitable  to" 
the  tmdertaking  of  the  tramway  company  within 
ike  covmeiWs  district. 

The  district  council  having  given  notice  to  the 
tramway  company  that  they  were  required  to 
sell  to  the  council  under  the  conditions  and  in  the 
manner  provided  by  sect,  43  of  the  Tramways 
Act  1870  so  much  of  their  works  and  undertaking 
as  were  toithin  the  counetVs  district. 

Held,  that  the  cowncil  were  bound  to  pay  for  this 
depot. 

Held,  further,  that  the  words  "  within  such 
district "  applied  to  the  "  undertaking,"  and  not 
to  **  all  lands,  buildings,  works,  materials,  and 
plant  of  the  promoters," 

Award    stated  in  the  form  of  a  special    case 
porsnant  to  sect.  7  of  the  Arbitration  Act  1889. 

By  the  Manchester  Suburban  Tramways  Act 
1879  it  was  enacted  (so  far  as  material)  as 
follows : 

2.  The  foUoi^g  Acts  and  parts  of  Aote  (except  where 
expressly  yaried  by  this  Act)  are  incorporated  with  and 
form  part  of  this  Act — that  is  to  say,  Part  2  (Oonstrac- 
tion  of  Tramways)  and  Part  3  (General  Provisions)  of 
the  Tramways  Act  1870. 

4.  Subject  to  the  provisions  of  this  Act  the  company 
(meaning  thereby  the  Manchester  Sabnrban  Tramways 
Company)  may  make,  form,  lay  do«vn,  work,  use,  and 
maintain  the  tramways  hereinafter  described  in  the  lines 
and  according  to  the  levels  shown  on  the  deposited  plans 
and  sections,  and  in  all  reapeots  in  accordance  with 
those  plans  and  sections,  with  all  proper  rails,  plates, 
works,  and  conveniences  connected  therewith. 

The  tramways  hereinbefore  referred  to  and  authorised 
by  this  AcG  are :  The  Swinton  lines,  1  mile  3  furlongs 
7  chains  and  3  yards  in  length,  the  whole  of  which  is 
double  line,  except  two  chains  ac  the  termination  thereof 
to  be  wholly  situate  in  the  townships  of  Pendlebury 
and  Swinton,  in  the  parish  of  Eodes,  in  the  county  of 
Lancaster,  and  conaisting  of  the  tramways  numbered  on 
the  deposited  plans  as  follows — that  is  to  say,  tramways 
numbers  1  and  1a,  commencing  respectively  iu  Man- 
cheater-road  by  junctions  with  the  tramways  authorised 
by  the  Salford  Improvement  Act  1875  at  their  termi- 
nation at  the  boundary  .of  the  township  of  Pendleton  at 
points  eighteen  yards  or  fifteen  yards  or  thereabouts 
respectively  south  of  the  public  lamp-post  at  the  corner 
of  the  Manohest«r-road  and  the  Bolton-road,  and  passiug 
thence  in  a  north-westerly  direction  along  MAUohester- 
road  and  Chorley-road,  and  terminating  at  a  point  in 
Chorley-road  eighteen  yards  or  thereabouts  north  of  the 
north-westerly  comer  of  Partington-lane,  being  the 
oomer  of  Swinton  Parish  Churchyard. 

34.  For  the  protection  of  the  mayor,  aldermen,  and 
bnrgesses  of  the  borough  of  Salford  (iu  this  section 
referred  to  as  the  corporation)  the  following  provisions 
shall  have  effect  (that  is  to  say).  .  .  (8)  Nothing  in 
thia  Act  shall  authoriae  the  company  to  use  or  in  any 
way  interfere  with  any  tramway  not  being  a  tramway  of 
the  company  which  now  is  or  hereafter  shall  be  laid  in 
the  borough  of  Salford. 

35.  In  the  making,  working,  and  using  of  the  tram- 
ways  in  this  Act,  called  the  Swinton  Lines,  the 
foUowing  provisions  for  the  protection  of  the  Local 
Board  for  the  District  of  Swinton  and  Pendlebury,  shall 
be  observed  and  have  effect.  ...  (3)  Every  tram- 
oar  and  carriage  travelling  upon  the  Swinton  lines  which 
shall  belong  to  or  be  used  by  the  company,  their  lessees, 
lioensees,  or  assigns,  shall  travel  without  delays  (except 
necessary  stoppages  for  taking  up  or  setting  down 
passengers,  and  in  cases  of  emergency)  from  Swinton  to 
Manchester  and  from   Manchester  to  Swinton,  and  so 


that  passengers  shall  not  be  required  to  change 
carriages  at  Pendleton  or  elsewhere.  (4)  The  fares  trom 
Manchester  to  Swinton,  or  from  Muncbeater  to  Pendle- 
bury, and  from  Swinton  to  Manchester,  or  from  Pendle- 
bury to  Manchester,  shall  nut,  unless  with  the  consent 
of  the  said  local  board,  exceed  4d.  each  inside  and  3<2. 
each  outside. 

By  the  Manchester  Oarria^  and  Tramways 
Company  Act  1880,  the  Manchester  Subui'ban 
Tramway  Company  was  dissolved,  and  all  the 
rights,  powers,  and  privileges  which,  by  the  said 
Act  of  1879  (lastly  hereinbefore  recited),  were 
conferred  upon  the  company  were  by  the  Act 
transferred  to  and  vested  in  a  company  by 
the  Act  incorporated  by  the  name  of  "The 
Manchester  Carriage  and  Tramways  Com- 
pany" (hereinbefore  called  the  tramways  com- 
pany), who  were  by  the  Act  authorised  to 
exercise  all  those  rignts,  powers,  privileges,  and 
authorities  (except  only  the  powers  of  raising 
money,  which  powers  and  the  provisions  of  the 
Act  of  1879  relating  thereto,  were  thereby 
repealed)  as  fully  in  all  respects  as  the  Man- 
chester Suburbaji  Tramways  Company  might 
have  exercised  the  same  if  the  Act  now  in  recital 
had  not  been  passed. 

By  the  Manchester  Carriage  and  Tramways 
Company's  Order  1897,  confirmed  by  the  Tram- 
ways Order  Confirmation  (No.  1)  Act  1897,  it  was 
enacted  (so  far  as  is  material)  as  follows — that 
is  to  say : 

2.  The  provisions  of  .  .  .  the  Tramways  Act 
1870  are  hereby  incorporated  with  this  order,  except 
where  the  same  are  inconsistent  with  or  expresrJy  varied 
by  this  order.     .     .     . 

5.  The  tramways  by  this  order  authorised  shall  be 
deemed  to  form  part  of  the  undertaking  authorised  by 
.  .  .  the  Act  of  1879  (meaning  thereby  the  Man- 
chester Suburban  TramwayS|Act  1879.     .     .     . 

8.  The  promoters  (meaning  thereby  the  tramways 
company)  may  construct  and  maintain,  subject  to  the 
provisions  of  this  order  and  in  accordance  wi^  the  plans 
and  sections  deposited  at  the  office  of  the  Board  of 
Trade  for  the  purposes  of  this  order,  as  the  same  have 
been  amended  previous  to  the  passing  of  the  Act  con- 
firming this  order  .  .  .  the  tramways  hereinafter 
described,  with  all  proper  rails,  plates,  curves,  points, 
offices,  weigh- bridges,  carriage-houaes,  engine-sheds, 
wabrehouses,  works,  and  conveniences  connected  there- 
with, or  for  the  purposes  thereof,  and  may  work  and  use 
the  same. 

The  tram  frays  authorised  by  this  order  are  :  Tram- 
ways No.  1,  2  miles  1  furlong  and  0  20  chain  in  length, 
of  which  4  furlongs  and  5'20  chains  is  doable  line,  and 
1  mile  4  furlongs  and  5  chains  is  single  line,  commencing 
in  Chorley-road  by  a  junction  with  the  existing  lines 
authorised  by  the  Act  of  1879  in  that  road,  at  a  point 
thirty  yards  from  the  south-easterly  corner  of  the 
southerly  end  of  Station-road,  and  passing  tbence  along 
Station-road  and  the  road  leading  trom  Manchester  ta 
Bolton,  callfld  Bolton-road,  and  terminating  at  Irlams-o'- 
th'-Heignt  by  a  junction  with  the  existing  lines,, 
authorined  by  the  Act  of  1879,  at  the  boundary  of  the 
borough  of  Salford. 

49.  The  powers  of  purchase  given  by  sect.  43  of  the 
Tramways  Act  1870  shall,  as  regards  the  following 
portions  of  the  undertaking,  be  exerciaable  by  the 
respective  local  authorities  of  the  respective  districts 
hereinafter  referred  to  as  follows :  (a)  As  regards  tram- 
way  No.  1  (within  the  urban  district  of  Swinton  and 
Pendlebury),  as  if  the  construction  of  that  tramway  had 
been  authoriaed  by  the  Act  of  1879. 

53.  Where,  under  the  provisions  of  the  Tramways  Act 
1870  and  this  order,  any  matter  in  difference  is  referred 
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to  the  arbitration  of  aoy  person  nominated  by  the  Board 
of  Trade,  the  proTisione  of  the  Arbitration  Act  1889 
shall,  exoept  where  otherwiae  specially  provided,  apply 
to  every  each  arbitration,  and  the  decision  of  the 
arbitrator  shall  be  final  and  oonolnaive,  and  binding  on 
all  parties. 

The  tramways  authorised  by  the  Manchester 
Suburban  Tramways  Act  1879  were  completed 
and  opened  for  traffic  in  the  year  1880,  and  the 
tramways  authorised  by  the  Manchester  Carriage 
and  Tramways  Company's  Order  1897  were  also 
completed  and  opened  for  traffic.  These  tramways 
are  hereinafter  collectively  referred  to  as  "  the 
Swinton  lines." 

In  the  year  1877,  before  the  passing  of  the  Act 
and  order  hereinbefore  recited,  the  Manchester 
Suburban  Tramways  Company  or  their  pre- 
decessors in  title  became  lessees  of  another  tram- 
ways undertaking  belonging  to  the  Corporation 
of  Saiford,  extending  from  the  boundary  of  the 
Cit7  of  Manchester  to  the  boundaries  of  the 
Swinton  and  Pendlebunr  urban  districfc  in  one 
direction  and  the  parish  of  Eccles  in  another 
direction.  These  lines  are  hereinafter  collectivel j 
referred  to  as  "the  Saiford  lines."  After  the 
incorporation  of  the  Tramways  Comj^y  that 
term  De<»me  vested  in  them  for  the  residue  then 
unexpired  thereof. 

The  tram  ways  company  are  the  owners  of  two 
large  depots  situate  respectively  in  Ford-lane 
and  Church-street,  Pendleton,  Saiford,  some  dis- 
tance outside  the  boundary  of  the  Swinton  and 
Pendlebury  district.  These  depots  were  orig^- 
ally  constructed  or  adapted  by  the  predecessors  in 
title  of  the  tramways  company  in  1875  to  serve 
as  depots  for  a  large  omnibus,  cab,  and  fly 
business  that  they  carried  on  before  the  tram- 
ways were  made.  They  were  modified  to  some 
extent  in  anticipation  of  the  opening  of  the 
tramways,  and  have  been  also  to  some  extent 
rearranged  or  added  to  since,  but  they  now  cover 
the  same  area  and  are  substantially  the  same 
depots  as  they  were  in  1877. 

Between  the  years  1877  and  1880  the  two  depots 
were  used  by  the  predecessors  in  title  of  the 
tramways  company  as  depots  in  connection  with 
the  Saiford  lines,  of  wbich  they  were  lessees, 
though  the  omnibus,  cab,  and  fly  business  was 
still  carried  on  there.  Upon  the  opening  of  the 
Swinton  lines  in  1880  tney  were  also  used  as 
depots  in  connection  with  those  lines,  a  certain 
proportion  of  the  cab  horses  and  stock  being 
removed  to  make  room  for  the  additional  horses 
aud  cais  required  for  the  Swinton  lines.  The 
depots  were  the  only  depots  used  for  the  Swinton 
and  Saiford  lines. 

All  the  cars  for  both  the  Swinton  and  Saiford 
lines  were  kept   at  the  Church- street  depot,  as 
there  was  no  physical  means  of  access  for  cars  to 
the  Ford-lane  depot,  there  being  no  tram  lines 
thereto  or  therein.    As  regards  3ie  Church- street 
depot  the  means    of   access  for   cars   from  the 
Swinton  line  is  by  running  over  the  Saiford  lines 
and  then  over  a  small  spur  of  line  laid  down  by 
the  tramways  company.     The  cars  so    kept    at 
the    Church- street    depot    were    thirty-eight   in 
number,  of  which  fourteen  were  exclusively  used 
for  the  through  route  over  the  Swinton  lines  to 
Manchf^ster  and  back,  four  were  exclusively  used 
on  the  Eccles  branch,  and  twenty  tvere  used  on  the 
rest  of  the  Saiford  lines. 


Of  the  total  number  of  horses  kept  at  the  two 
depots  sixty-four  were  used  exclusively  on  the 
Eccles  branch,  168  on  the   rest  of  the  Saiford 
lines,  200  for  the  omnibus,  cab,  and  fly  busineea, 
and  160  exclusively  for  the  through  traffic  between 
Swinton  and  Manchester.    The  horses  for  the 
Swinton  traffic  proper  were  all  kept  in  the  Chnrch- 
street    depot.     At  holiday-time    and    at   other 
times  of  great  pressure  upon  the  Swinton  lines 
both   cars    and    horses,    which     were     usuallj 
set  apart  for  the  other    routes,    and    also    the 
omnious,  cab,  and  fly  horses,  were  to  some  extent 
requisitioned   for   the   Swinton   to    Manchester 
traffic. 

At  the  Ford-lane  depot  the  fodder  for  all  the 
horses  in  tibe  Ford-lane  and  Churoh-etreet 
depots,  and  also  in  another  depot  (not  the 
subject  of  the  present  inquiry)  was  kept  and 
prepared,  and  there  was  an  infirmaiy  for  ancb 
horses  from  both  the  Swinton  and  the  Saiford 
lines. 

Since  the  date  of  the  opening  of  the  Swinton 
lines  those  lines  have  been  worked  as  a  part  of  a 
common  undertaking  with  the  Saiford  lines.  The 
tramcars  have  been  run  through  and  with  throngh 
fares  from  Swinton  to  Manchester  and  back  over 
the  Saiford  lines,  and  obviously,  as  a  matter  of 
ordinarily  prudent  management,  the  Swinton  and 
Saiford  lines  would  always  continue  to  be  worked 
together  as  a  part  of  one  system. 

On  the  22nd  Jan.  1901  the  Swmton  and  Pendle- 
bury  Urban  District  Council  duly  gave  notioe  to 
the  tramways  company  that  they  were  required  to 
sell  to  the  council,  under  the  conditions  and  in  the 
manner  nrovided  by  sect.  43  of  the  Trauiways 
Act  1870,  so  much  of  the  tramways  works  and 
undertaking  of  the  tramways  company  as  are 
within  the  urban  district  of  Swinton  ana  Pendle- 
bury. 

On  the  27th  April  1901  the  lease  to  the  tram- 
ways company  of  the  Saiford  line  expired. 

On  the  26th  April  1901  the  tramways  companj 
agreed  to  sell,  and  the  Corporation  of  Saiford 
agreed  to  purchase  the  whole  of  the  tramcars  and 
horses  belonging  to  the  company,  theretofore 
used  upon  the  Saiford  and  Swinton  lines,  each 
agreement  being  subject  and  without  prejudice  ro 
the  right  and  claims  of  any  local  authority  under 
sect.  43  of  the  Tramways  Act  1870.  The  price  of 
the  same  was,  by  a  further  agreement  in  writing, 
dated  the  1st  May  1901,  fixed  at  42,500Z.,  and 
the  same  were  transferred  to  the  Corporation  of 
Saiford  accordingly.  The  company,  by  the 
agreement  of  the  2t>th  April  1901,  further  agreed 
to  grant  to  the  corporation,  as  from  the  2nd  May 
1901,  a  lease  of  certain  premises,  including  the 
Church-street  and  Ford-lane  depots,  and  susih. 
agreement  was  carried  into  effect  by  an  indenture 
dated  the  9th  Oct  1901,  and  made  between  the 
tramways  company  of  the  one  part  and  the  Cor- 
poration of  Saiford  of  the  other  part,  whereby  the 
company  demised  unto  the  corporation  the  two 
depots  (less  certain  excepted  portions)  for  the 
term  of  two  years  from  the  28th  April  1901« 
subject  to  a  proviso  that  the  lease  was  subject  and 
without  prejudice  to  the  rights  and  claims  of  any 
authority  under  sect.  43  of  the  Tramways  Act 
1870,  or  any  statutory  modification  or  re-enact- 
ment thereof. 

On  the  same  2oth  April  1901  an  agreement  in 

writing  was  entered  into  between  the  tramways 

I  company  and  the  District  Council  of   Swinton 
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andPendlebnry,  whereby  it  was  agreed  as  follows, 
that  is  to  saj : 

1.  The  ooonoil  shall  take  posseBsion  of  the  tramways 
BO  oonetmoted  as  aforesaid,  in  purananne  of  the 
Manchester  Sabnrban  Tramways  Act  1879  and  the 
Manchester  Carriage  and  Tramways  Company's  Order 
1897  respectiTely,  on  the  28th  of  April  instant. 

2.  The  oonnoil,  in  addition  to  the  yalne  to  be  paid  by 
them  for  snoh  tramways,  in  pnrsnanoe  of  sect.  43  of  the 
Tramways  Aot  1870,  and  oontemporaneonsly  with  the 
pasrment  of  saoh  Talne,  shall  pay  to  the  company  interest 
at  the  rate  of  41.  10«.  per  centnm  per  annum,  oalcalated 
from  the  28th  April  inst.  to  the  date  of  payment,  upon 
the  sum  which  the  referee  to  be  appointed  by  the  Board 
of  Trade  shall  determine  as  the  value  of  snch  tramways, 
poaseseioa  whereof  is  agreed  to  be  given  by  clanse  1 
hereof. 

S.  The  council  shall  not  interfere  with  (except  for  the 
pnrpoee  of  necessary  repairs)  or  reoonstmct  any  of  the 
said  tramnrays  before  arbitration  under  the  said  sect.  48 
of  the  Tramways  Act  shall  have  taken  place. 

4.  Nothing  herein  contained  shall  be  deemed  to 
prejudice  or  affect  the  question  as  to  what  lands, 
buildings,  works,  materials,  and  plant  (if  any)  of  the 
oompany  are  suitable  to  and  used  by  the  company  for  the 
purposes  of  their  undertaking  within  the  district  of  the 
council  within  the  meaning  of  the  said  sect.  43  of  the 
Tramways  Aot  1870. 

Since  the  28th  April  1901  the  Corporation  of 
Salford  have  worked  both  the  Salford  and  Swinton 
lines  as  a  common  andertaking  in  pnsnance  of 
an  asn^^ement  mad^  by  them  ia  that  behalf  with 
the  Swinton  and  Pendlebary  District  Goancil, 
dated  the  13th  July  1899  (which  is  schedaled  to 
the  Salford  Corporation  Act  1899)  whereby  it  was 
ajpreed  that  fortnwith,  after  the  purchase  of  the 
Swinton  lines  by  the  arban  district  council,  the 
council  should  grant  to  the  corporation  a  lease 
thereof  for  the  term  of  twenty-one  years,  that 
during  the  interval  between  the  time  when  the 
council  should  have  obtained  possession  of  the 
Swinton  lines  and  the  date  of  the  lease  the 
corporation  should  maintain  a  service  of  tramcars 
thereon,  and  that  the  lease  should  contain  a 
covenant  by  the  corporation  binding  them  during 
the  term  of  the  lease  to  provide  and  maintain  a 
service  of  tramcars  on  the  tramways  not  less 
frequent  or  less  efficient  or  at  greater  fares  than 
the  existing  service  of  the  tramways  oompany. 

On  the  29th  Aug.  1902  the  Board  of  Trade, 
by  writing  under  the  hand  of  an  assistant  secre- 
tary thereof  in  exercise  of  the  powers  conferred 
upon  them  by  the  Tramways  Act  1870  on  the 
joint  application  of  the  urban  district  council  of 
Swinton  and  Pendlebury,  and  of  the  Manchester 
Carriage  and  Tramws^s  Company  Limited, 
appointed  Sir  Frederick  Bramwell,  Bart.,  F.B.S. 
as  referee,  to  determine  the  value  (exclusive  of 
any  allowance  for  past  or  future  profits  of  the 
undertaking  or  any  compensation  for  compulsory 
sale  or  other  consideration  whatsoever)  of  the 
tramways  constructed  within  the  urban  district 
of  Swinton  and  Pendlebury  under  the  authority 
of  the  Manchester  Suburban  Tramways  Act  1879 
and  the  Manchester  Carriage  and  Tramways 
Company's  Order  1897,  and  of  all  lands,  buildings, 
works,  material,  and  plant  of  the  Manchester 
Carriage  and  Tramways  Company  suitable  to  and 
nsed  by  them  for  the  purposes  of  the  undertaking 
within  such  urban  district  authorised  by  the  Act 
of  1879  and  order  of  1897. 

At  the  hearing  of  the  reference  on  the 
27th  March  1903   it    was   agreed    between  the 


parties  that  Mr.  James  More,  junior,  on  behalf 
of  the  company  and  Mr.  J.  D.  Wallis  on  behalf 
of  the  district  council  should  (without  prejudice 
to  the  question  referred  to  hereafter  as  to  whether 
the  district  council  is  compellable  to  buy  the  two 
depots  or  either  of  them)  value  the  fixtun^s, 
fittings,  and  utensils  in  and  upon  the  two  depots, 
and  that  the  amount  of  their  valuation  subject  to 
a  reference  to  the  referee  in  case  they  should 
differ  should  be  included  in  his  award. 

At  the  hearing  of  the  reference,  counsel  for  the 
Swinton  and  Pendlebui^  Urban  District  Council 
admitted  that  the  council  were  bound  to  purchase 
and  pay  for  the  actual  tramways  within  their  dis- 
trict authorised  by  the  Act  of  1879  and  the  order 
of  1897  hereinbefore  set  forth,  but  they  contended 
that  under  sect.  43  of  the  Tramways  Act  1870 
they  were  not  compellable  to  purchase  either  the 
Ford-lane  or  the  Church-street  depot  on  the 
ground  that  even  if  such  depots  or  either  of  them 
were  suitable  to  and  used  by  the  tramways  com- 
pany for  the  purposes  of  the  tramways  they  were 
both  of  them  situated  geographically  without  the 
district  of  the  council,  and  that  the  section  only 
made  it  obligatory  upon  the  local  authority  to 
purchase  that  which  was  within  their  district. 

Counsel  for  the  tramways  company  contended 
that  if  such  depots  were  in  fact  suitable  to  and 
used  with  their  undertaking  within  the  council's 
district  the  council  were  under  the  section  com- 
pellable to  purchase  them,  although  the  depots 
themselves  were  outside  the  district. 

The  referee  having  inspected  the  tramways  and 
depots,  and,  having  heard  the  parties,  their  counsel, 
and  witoesses,  found  as  a  fact  that  the  Ford-lane 
depot,  although  in  a  limited  sense  used  with  the 
undertaking  of  the  tramways  company  within 
the  district  of  the  council,  is  not  suitable  to  such 
undertaking,  and  he  further  fou'id  as  a  fact  that 
the  Church-street  depot  was  used  with  and  is 
suitable  to  the  undertaking. 

He  therefore  awarded  that  the  value,  exclusive 
of  any  allowance  for  past  or  future  profits  of  the 
undertaking  or  any  compensation  for  com- 
pulsory sale  or  other  consideration  whatsoever> 
of  the  tramways  constructed  within  the  urban 
district  of  Swinton  and  Pr'ndlebury  under 
the  authority  of  the  Manchester  Suburban 
Tramways  Act  1879  and  the  Manchester 
Carriage  and  Tramways  Company's  Order  1897, 
and  of  all  land,  buildings,  works,  materials,  and 
plant  of  the  Manchester  Carriage  and  Tramways 
Company  suitable  to  and  used  by  them  for  the 
purposes  of  the  undertaking  within  such  urban 
district  authorised  by  the  Act  of  1879  and  order 
of  1897  is  as  follows :  (a)  The  value  of  the  tramway 
lines,  including  an  agreed  sum  of  1250Z.,  24,6892. ; 
(6)  the  value  of  the  land  and  buildings  con- 
stituting the  Church-street  depot  and  the  tramway 
lines  therein  and  the  tramway  line  in  Ohuri^h- 
street  leading  into  the  depot,  24,009Z. ;  (e)  the 
value  of  the  fixtures  and  fittings  in  and  upon  the 
Church-street  depot  (as  per  the  valuation  ofMessrs. 
More  and  Wallis  hereinbefore  referred  to),  308Z. ; 
or  a  total  of  49,006^ 

Should  the  coui*t  be  of  opinion  that  the  council 
are  not  compellable  to  purchase  or  pay  for  the 
Church- street  depot  then  the  items  (6)  24,0092. 
and  (c)  308/.  must  be  deducted  from  the  above 
total,  and  in  such  event  he  awarded  the  value  to 
be  the  sum  of  24,689Z. ;  and  he  further  awarded 
that  the  expenses  of  the  reference  and  award  be 
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l>onie  and  paid  by  the  Swinton  and  Pendlebury 
Urban  District  GounciL 

Fletcher  MouUon,  K.O.  {Eldridge  and  E.  F. 
Scmdata  with  him)  for  the  tramway  company. — 
On  the  true  construction  of  sect.  43  of  the  Tram- 
ways  Act  1870  the  local  anthority  must  take  all 
the  undertaking  within  the  district,  together  with 
all  the  lands,  ouildings,  works,  materials,  and 
plant  suitable  to  and  used  for  the  purpose  of  such 
undertaking.  The  arbitrator  has  found  here  that 
this  depot  was  used  with  and  is  suitable  to  the 
undertaking  within  the  district  of  the  council,  and 
they  are  bound  to  pay  for  it  even  although  it 
may  be  physically  situated  outside  their  district. 

Bdlfour  Browne,  K.G.  {George  Rhodes  with  him) 
for  the  district  council. — The  council  cannot  be 
compelled  to  pay  for  this  depot,  for  they  only  have 
power  under  sect.  43  of  the  Tramways  Act  1870 
to  \mj  the  undertaking  with  the  suitable  lands, 
buildings,  works,  materials,  and  plant  used  with 
the  undertaking  and  situated  within  their  district. 
This  depot,  which  the  arbitrator  has  found  to  be 
used  with  and  suitable  to  the  undertaking,  besides 
being  situated  outside  the  council's  district,  was 
used  for  other  purposes  than  the  tramway  under- 
taking. It  Is  not,  therefore,  suitable  within  the 
section.    He  referred  to 

North  Metropolitan  Tramways  Company  v.  London 
County  Council,  72  L.  T.  Bep.  586. 

Ghanneli*,  J. — I  am  afraid  I  feel  bound  by  the 
binding  of  this  special  case.  I  think  if  Sir 
Frederick  Bramwell  had  been  alive  I  should  have 
been  inclined  to  send  it  back  to  him.  I  think 
there  id  a  substantial  difficulty  about  the  entirety 
of  this  building  being  found  to  be  suitable  to 
and  used  for  the  purposes  of  this  undertaking 
wh<m  there  are  facts  set  out  in  considerable  derail 
which  show  that  it  was  only  partly  used  for  the 
purposes  of  this  part  of  the  undertaking,  and  a 
much  greater  use  of  it  was  made  for  the  purposes 
of  the  other  part  of  the  undertaking.  There 
really  is  very  great  difficulty  in  understanding 
exactly  how  it  was  that  the  arbitra^'or  came  to 
that  conclusion.  I  do  see  that  a  similar  question 
arises,  bot  to  a  large  extent,  but  to  some  extent, 
with  regard  to  the  other  buildings,  and  that  may, 
to  some  extent,  account  for  this.  The  point  that 
is  clearly  submitted  to  me  is  this :  In  the  case 
of  a  building  which  is  outside  the  district  of  the 
local  board,  assuming  as  a  matter  of  fact  that 
the  building  was  at  the  time  of  the  undertaking 
being  taken  over — "  then  "  is  the  word  used  (I 
do  not  know  whether  it  is  at  the  beginning  of 
the  notice,  or  at  the  expiration  of  the  notice,  and 
it  does  not  signify) — assuming  it  was  then  suitable 
to,  and  used  by  them  for,  the  purposes  of  their 
undertaking,  the  point  is,  whether  the  purchasers 
are  bound  to  pay  for  that  building.  I  think  it  is 
quite  clear  that  they  are.  They  are  bound  to  pay 
for  the  building :  there  might  be  a  doubt  whetner 
they  are  bound  to  puroh^  it,  bu^  if  they  are 
bound,  as  they  clearly  are  in  my  view,  upon  the 
terms,  to  pay  for  it,  I  think  one  would  read  the 
two  consistently  by  saying,  therefore,  in  that  case 
it  must  be  included  in  the  purchase,  and  must  be 
deemed  to  be  part  of  the  undertaking  within  the 
district  for  the  purpose  of  this  purchase.  But  the 
other  part  I  am  really  quite  clear  about.  The 
reason  why,  grammatically,  "within  such 
district"  must  refer  to  the  undertaking  is  not 
merely     because    it    is    the     last    thing,     but 


because,  when  you  look  at  some  of  the  other 
things,  some  of  them  are  movable  things.  With 
reference  to  the  plant,  "suitable  for  the  pur- 
poses of  the  undertaking"  does  not  mean 
the  plant  within  the  district  suitable  to  the 
purposes  of  the  undertaking,  but  it  means  plaot 
Suitable  to  the  undertaking  within  the  district. 
Therefore,  if  it  means  that  there,  it  means  it 
in  reference  to  the  building  also,  it  seems  to 
me.  So  that,  upon  that  point,  which  ihe  arbitra- 
tor has  clearly  referred  to  me,  I  have  a  strong 
opinion  in  favour  of  the  view,  I  understand,  he 
himself  took.  Therefore  that  point  I  m.U8t 
decide  for  the  company.  Then  there  comes  the 
question  of  how  to  deal  with  the  other  matter. 
Any  findings  of  fact  that  the  arbitrator  has 
made  are  binding  upon  ma  Even  if  he  wished  to 
refer  them  to  me  under  the  Arbitration  AcU  he 
could  not  do  so.  He  has  only  power  to  state  cases 
upon  questions  of  law.  Gonsequently,  even  if  he 
wished  to  do  it,  I  do  not  see  that  he  could  refer 
it  to  me.  The  only  way  in  which  it  can  be  done 
is  this,  and  sometimes  it  is  done.  Sometimes 
the  court  assumes  a  jurisdiction  which  must  be 
very  near  the  border  line  of  dealing  as  a  question 
of  law  with  the  question  of  whether  there  is  any 
evidence  upon  which  he  could  so  find.  The  only 
way,  as  it  seems  to  me,  in  which  I  could  deal  with 
this  point  as  a  q^uestion  of  law  is  by  saying  that 
there  was  no  evidence  upon  which  the  arbitrator 
could  find  that  this  was  suitable  to  the  onder- 
taking.  Now,  I  should  have  a  little  difficulty 
about  that.  If  it  clearly  means  that  the  entirety 
of  this  big  building  was  both  used  for,  and 
suitable  to,  I  think  there  is  a  little  difficulty. 
But  I  do  not  think  I  can  say  there  is  no  evidence. 
It  is  always  such  a  troublesome  question.  Upon 
the  evidence  that  he  has  stated.  I  f  rankl  j  say  I 
do  not  s«e  how  he  arrived  at  the  conclusion  that 
he  did  alx>uc  the  entirety.  I  think  that  he  must 
have  had  some  reasons  which  I  do  not  fully 
appieciate.  That  is  why,  if  it  were  poesible,  I 
should  have  liked  to  clear  it  up.  but,  ai  it  is,  it 
does  seem  to  me  that  the  only  possible  doabt  as  to 
whether  he  has  or  has  not  found  this  as  a  question 
of  fact  arises  from  the  use  of  the  word  "  with  "  in 
the  ciise.  There  he  says :  "  I  find  as  a  fact 
that  the  Ghurch-street  depot  was  used  with,  and 
is  suitable  to,  the  undertaking."  "  With  "  is  a 
shorter  word  than  "  for  the  purposes  of,"  and  I 
think  that  the  arbitrator  nas  done  something 
besides  that  in  variation  of  the  words.  He  has 
varied  the  order  in  which  they  come.  In  the 
Act  of  Parliament  it  is :  "  Suitable  to,  and  used 
by  them  for,  the  purposes  of.'  Then,  in  varying 
the  order,  he  has,  perhaps  not  unnaturally,  sub- 
stituted the  word  "  with  for  the  words,  •*  for  the 
purposes  of."  Otherwise  it  would  come  in  a  little 
awkward.  If  I  could  think  that  he  meant  to 
avoid  finding  that  it  was  used  for  the  purposes  of, 
possibly  I  should  say  that  I  could  not  act  upon 
the  finding,  but,  when  you  compare  it  with  whaX 
he  has  found  in  the  next  clause,  he  goes  back  and 
uses  the  words  in  the  order  in  which  they  appear 
in  the  Act  of  Parliament,  and  says :  "  Suitable  to 
and  used  by  them  for  the  purposes  of  the  under- 
taking," and  I  think  that  he  therefore  shows  on 
the  fact)  of  this  award  that,  when  he  used  the 
word  "  with,"  he  meant  it  to  be  the  same  thing  as 
"  for  the  purposes  of  the  undertaking."  There- 
fore, though  with  some  reluctance — a  reluctance 
that  I  only  feel,  as  I  said  just  now,  in  cases  where 
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one  has  not  power  to  review  the  facts,  but  Has  to 
reTiew  a  portion  of  the  matter,  and  one  feels  that 
perhaps  one  is  not  doing  complete  justice  in  the 
matter — I  feel  bound  to  say,  upon  the  point  of 
law,  which  is  clearly  referred  to  me,  I  must  come 
to  the  decision  which  I  have  already  mentioned, 
and  that  I  somewhat  reluctantly  decide  that 
nothing  else  is  open  to  me.  The  result  is,  I  think 
I  must  support  tue  award  for  the  larger  figure. 

Judgment  accordingly. 

Solicitors:  Ayrton,  Biseoe,  and  Barclay,  for 
Brett,  Hamilton,  and  Tarholton,  Manchester; 
Traee  and  Taylor,  for  L,  C  Evans,  Town  Clerk, 
Salford. 


March  18  and  19,  1904. 

(Before  Channbll,  J.) 

Hbayeb's  Ezbctjtors  and  othbbs  v.  Fulham 
Borough  Council,  (a) 

Metropolii — Sewer— DrdXn — Nuieance-^Drainage 
of  houses  in  pairs  by  combined  operation — Ap- 
proved plan  not  showinq  details  of  drains^" 
Notification  of  approvou — Work  carried  out 
under  supervision  of  vestry  surveyor — Wrongful 
connection  with  drain — Effest  of — Notice  to 
owner  to  reinstate  drain  according  to  plan-^ 
"  Of  ending  person** — Metropolis  management 
Act  1855  (18  A  19  Vict,  c.  120),  ss.  74,  76,  83,  85, 
250. 

A  builder  and  owner  of  property,  since  deceased, 
deposited  in  the  year  1899  toith  the  vestry  a  plan 
for  a  large  number  of  houses  which  he  proposed 
to  build  in  a  certain  road,  and  this  plan  merely 
showed  that  the  houses  were  to  be  drained  in  pairs 
by  a  combined  operation,  but  did  not  give  any 
details  as  to  the  particular  drains  to  be  provided 
within  the  combined  area  or  the  course  of  such 
drains.  The  flan  was  approved  by  the  works 
committee,  ana  as  approved  was  adopted  by  a 
resoluiion  of  the  vestf^,  but  there  was  no  evidence 
as  to  whetner  this  approval  hcul  been  notified  to 
the  builder.  The  houses  were  built  and  the  drains 
were  then  made  substantially  in  their  present 
form.  The  two  contiguous  houses — Nos.  27  and 
29 — were  by  the  plan  to  be,  and  were  in  fa^t, 
drained  together,  the  drains  of  the  two  houses 
meeting  at  a  point  in  front  of  the  houses,  and 
passing  from  that  point  to  the  sewer.  The  sink 
at  the  back  of  No,  27  wa*  close  to  the  sink  at  the 
back  of  No.  ^9.  and  both  sinks  were  drained  into 
the  drain  of  No.  29,  so  that  the  drain  of  No,  29 
took  throughout  the  whole  of  its  course  apart  of 
the  drainage  of  No.  27 — namely,  the  sink  water 
from  the  back  of  that  house.  It  also  took  the  rain 
water  from  the  front  roof  of  No,  31,  which  flowed 
along  the  gutter  between  trie  sloping  roofs  into  a 
stacipipe  fixed  on  the  wall  of  No,  29  and  emptied 
over  an  open  gulley,  and  thence  fiowed  into  the 
drain  of  No,  29.  The  oumership  of  the  two 
houses  had  not  been  divided  and  the  title  had 
remained  in  the  same  person,  and  had  devolved 
by  gift  to  a  member  of  the  original  owner^s 
family  by  a  distribution  made  by  him  amongst 
his  family,  A  nuisance  existed  in  the  drain 
under  No,  29,  by  reason  of  its  defective  condi- 
iion,  at  a  point  after  it  had  received  the  sink 
water  from  No,  27,  but  before  it  had  received  the 
rain  water  from  the  roof  of  No.  31,  and  the  local 

(a)  B«ported  by  W.  W.  Obb,  E§q.,  BarristOMit-Law. 
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authority  served  upon  the  owner  a  notice  under 
sect,  83  of  the  Metropolis  Management  Act  1855, 
calling  upon  him  to  reinstate  the  drain  in  con- 
formity  with  the  plan  sent  in  in  1889,  by  dis- 
connecting it  from  the  branch  drain  receiving 
the  waste  water  from  the  sink  of  No,  27.  The 
owner  contended  that  the  drain  was  in  fact  a 
sewer  throughout  the  whole  of  its  length,  by  reason 
of  its  receiving  the  sink  water  from  the  sink  of 
No.  27,  inasmuch  as  such  connection  had  not 
been  authorised  by  the  original  plan ;  and  that, 
at  all  events  by  receiving  the  rain  water  from 
the  roof  of  No.  31,  it  was  a  sewer  from  the  point 
where  the  rain-water  pipe  entered  the  drain 
onwards  to  the  pfd)lic  sewer. 

Held,  that,  as  an  inference  of  fa^t,  the  approval  of 
the  plan  by  the  vestry  must  be  taken  to  have 
been  duly  notified  to  the  builder  in  accordance 
with  sect.  76  of  the  Metropolis  Management  Act 
1855,  and  that  as  the  vestry  by  their  order  had 
approved  the  combined  drainage  of  the  houses 
in  pairs,  they  must,  under  the  circumstances,  be 
taken  to  have  conferred  upon  their  surveyor  an 
authority  to  deed  with  the  way  in  which  the 
drains  from  the  particular  water-closets  and 
sinks  were  to  go ;  that  the  joining^  of  the  sink 
pipe  of  No,  27  with  the  drain  of  No,  29  must 
therefore  be  taken  to  have  been  in  fact  done  with 
the  approval  of  the  surveyor  and  under  the 
order  of  the  vestry  approving  of  the  combined 
drainage,  and  conseqiiently  did  not  convert  the 
drain  of  No,  29  into  a  sewer  repairable  by  the 
public  authority. 

Held,  further,  that  even  if  the  act  of  the  builder  in 
making  this  connection  between  the  two  drains 
was  unauthorised  and  therefore  wrongftd,  his 
wrongful  act  did  not  at  that  time  convert  what 
was  otherwise  a  drain  repairable  by  himself  into 
a  sewer ;  and,  there  being  no  question  as  to  the 
rights  of  purchasers  of  the  houses,  and  the  pro- 
perty therein  remaining  in  one  person  who 
received  the  same  as  a  gift,  sueh  wrongful  act 
did  not  give  either  the  original  builder  himself, 
or  the  owner  who  was  a  member  of  his  family 
claiming  through  him,  a  right  to  say  that  the 
drain  was  a  sewer  repairable  by  the  vestry, 

Semble,  the  fact  that  the  rain  water  from  the  roof 
of  No,  31  passed  along  the  gutter  between  the 
two  houses^  down  the  stack  pipe  of  No.  29,  and 
into  the  drain  of  No.  29,  did  not  convert  into  a 
sewer  either  the  gutter,  or  the  stack  pipe  or  the 
part  of  the  drain  between  its  point  of  junction 
with  the  rain-water  pipe  and  the  sewer,  such 
rain  water  in  the  gutter  really  becoming  the 
drainage  of  No,  29. 

Held,  further,  that,  inasmuch  as  the  notice  under 
sect.  83  is  required  to  be  served  on  the  **  offending 
person**  the  section  does  not  apply  and  cannot 
be  put  in  force,  unless  the  *'  offending  person " 
can  be  found  and  the  notice  can  be  served  upon 
him,  and  as  the  owner  was  not  an  "  offending 
person**  even  though  the  original  builaer  may 
have  been,  the  notice  served  on  him  und&r 
sect.  83  was  a  bad  notice. 

Action  tried  by  Channell,  J.  without  a  jury. 

The  plaintiffs  in  the  action  were  the  executors 
and  trustees  of  Alfred  Heaver,  deceased,  and  (by 
amendment  made  at  the  trial)  two  of  these  trustees 
were  added  as  trustees  of  the  settlement  made 
on  the  marriage  of  Greorse  Heaver,  a  son  of  the 
deceased;  and  the  defendants  were  the  mayor, 
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aldermen,  and  coancillors  of  the  metropolitan 
borongh  of  Fnlham. 

Tbe  plaintiffs  claimed:  (1)  An  injanction  to 
restrain  the  defendants,  their  servants,  or  agents 
from  entering  upon  the  premises  of  the  plaintiffs 
and  breaking  open  or  in  any  waj  interfering  with 
the  drains  or  sewers  (or  any  of  them)  of  No.  29, 
Bosebary-road,  the  property  of  the  plaintiffs,  for 
the  pnrpose  of  converting  any  sewer  into  a  drain. 
(2)  A  declaration  that  the  drain  of  No<  29, 
Bosebory-road,  was  a  sewer  within  the  Metropolis 
Management  Acts. 

The  facts  of  the  case  were  as  follows : — 

On  the  20th  Feb.  1903  a  notice  under  sects.  83 
and  85  of  the  Metropolis  Management  Act  1855 
and  sect.  64  of  the  Metropolis  Management  Aut 
1862  was  served  on  the  plaintiffs,  whereby  they 
were  required  within  fourteen  days  to  execute  the 
works  necessary  for  cleansing,  altering,  and 
amending  a  cer<».in  drain  on  the  premises  Known 
as  No.  29,  Bosebury-road. 

The  plaintiffs  appealed  to  the  London  County 
Council  on  the  ground,  amongst  others,  that  the 
aUeged  drain  was  a  sewer  within  the  meaning  of 
the  Metropolis  Management  Acts,  and  therefore 
repairable  cgr  the  defendants. 

When  the  case  came  before  the  London  Gouniy 
Council  it  was  adjourned  {sine  die)  to  enable 
the  parties  to  obtain  a  legal  decision  on  the 
question  as  to  whether  or  not  the  alleged  drain 
was  a  sewer. 

It  appeared  that  in  1889  the  late  Mr.  Alfred 
Heaver  sent  in  to  the  defendants'  predecessors, 
the  vestry  of  Fulham,  a  plan  for  draining  a  large 
number  of  houses  in  Boseburr-road  and  an 
adjoining  road  in  pairs  by  a  combined  operation. 

This  plan  merely  showed  that  it  was  intended 
to  drain  the  houses  in  pairs,  but  did  not  give  any 
details  showing  the  particular  drains  intended  to 
be  provided  within  the  combined  area  or  the  course 
thereof.  It  showed  that  Nos.  23  and  25  were  to 
be  drained  together;  that  Nos.  27  and  29  were  to 
be  drained  together,  the  drain  from  each  house 
meeting  at  a  point  in  front  of  the  two  houses,  and 
the  combined  drain  then  passing  on  to  the  public 
sewer  under  the  road ;  and  so  on  for  Nos.  31  and 
33  and  the  other  houses. 

This  plan  purported  on  the  face  of  it  to  have 
been  passed  by  the  works  committee,  and  was 
signed  by  the  chairman  of  that  committee. 
There  was  also  proved  at  the  trial  a  resolution  of 
the  vestry  adopting  the  plan  as  passed  by  the 
works  committee. 

The  houses  were  subsequently  built,  and  the 
defective  drain  the  sub ject«  matter  of  this  action 
was  that  of  the  house  shown  on  the  plan  as  No.  29, 
Bosebury-road,  and  it  appeared  tnerefrom  that 
this  house  was  sanctioned  to  be  drained  together 
with  No.  27,  Bosebury  road.  The  mode  in  which  the 
drainage  of  No.  29,  Boseburj-road,  was  actually 
carried  out  was  shown  by  a  plan  put  in  at  the 
trial  and  numbered  plan  No.  2.  It  appeared  from 
this  plan  that,  although  No.  29  was  in  fact  drained 
in  combination  with  No.  27,  the  drain  of  No.  29 
took  at  the  back  a  part  of  the  drainage  of  No.  27, 
namely,  the  sink  water  from  a  guUey  at  the  back 
of  No.  27,  although  this  was  not  designated  on 
the  plan  submitted  to  and  sanctioned  by  the 
former  vestry  of  Falham.  Owing  to  this  fact, 
the  plaintiffs  contended  that  the  whole  of  the 
main  drain  of  No.  29  had  become  in  law  a  sewer, 
and  therefore  repairable  by  tbe  defendants.    The  1 


nuisance  complained  of  was  the  defective  condi- 
tion of  the  central  portion  of  this  drain  at  and 
about  where  it  received  the  drainage  of  tbe  wx., 
and  it  was  in  respect  thereof  that  the  prooeedingt 
before  mentioned  were  taken  by  the  defendants. 

At  the  trial  the  plaintiffs  obtained  leave  to 
amend  their  statement  of  claim  by  alleging  (the 
undisputed  fact)  that  the  rain  water  from  the 
front  roof  of  No.  31  flowed  down  a  stack  pipe 
fixed  on  the  front  wall  of  No.  29  and  emptied 
over  an  open  gulley  (shown  on  plan  No.  2),  and 
thence  flowed  through  the  drain  of  No  29  into 
the  sewer  in  the  road. 

On  the  31st  July  1903,  after  the  appeal  to  the 
London  County  Council  had  been  aajoumed  bj 
that  body,  the  plaintiffs  having  declined  to  take 
any  proceedings  to  determine  the  correctness  of 
their  contention  that  the  alleged  drain  was  a 
sewer,  the- defendants  intimated  to  the  plaintiffs 
their  intention  to  act  under  sect.  83  of  the 
Metropolis  Management  Act  1855,  and  served 
upon  them  a  notice  under  that  sectiou  calliDg 
upon  them  to  alter  and  reinstate  the  drain  in 
question  in  conformity  with  the  plan  sent  in  in 
1889  by  disconnecting  the  branch  drain  receiving 
the  waste  water  from  the  sink  of  No.  27  from  tbe 
drain  of  No.  29. 

On  the  26th  Oct.  the  writ  in  this  action  wa« 
issued,  and  on  the  same  day  the  plaintiffs 
obtained  an  interlocutory  injunction,  pending  the 
return  of  a  summons,  restraining  the  defendants 
from  entering  upon  the  premises  No.  29, 
Bosebury -road,  and  from  altering  or  in  any  waj 
interfering  with  the  drains  of  the  premises,  and 
the  defendants  subsequently  gave  their  under- 
taking  not  to  act  upon  ^be  notice  issued  by  them 
pending  a  trial  of  the  action. 

It  appeared  from  the  evidence  that  the  late 
Mr.  Alfred  Heaver  had,  in  order  to  create  ground 
rents,  leased  the  premises  for  a  long  term  to  bis 
son,  Mr.  George  Heaver,  in  trust  for  himself,  and 
that  subsequently  the  ground  rents  were  sold  and 
the  beneficial  interest  in  the  leases  had  been 
transferred  by  a  voluntary  conveyance  under  a 
document  entitled  *'Deed  of  Family  Arraoge- 
ment  '*  to  his  son,  Mr.  George  Heav«-r,  and  that 
on  his  marriage  Mr.  George  Heaver  had  made  a 
settlement  in    the    usual    form    conveying   the 

E remises  to  trustees  (of  whom  one  was  ms  &ther, 
[r.  Alfred  Heaver,  since  deceased). 

The  writ  having  been  issued  in  the  name  of  the 
executors  and  trustees  of  the  late  Mr.  Alfred 
Heaver,  at  the  trial  of  the  action  an  application 
was  made  to  substitute  the  trustees  of  the 
marriage  settlement  of  Mr.  George  Heaver,  bat 
this  was  refused,  leave,  however,  being  given  to 
add  them  as  plaintiffs. 

The  plan  of  the  existing  drains  showed  that 
there  was  a  gulley  or  sink- water  trap  at  the  back 
of  each  of  tbe  houses  Nos.  27  and  29.  They  were 
placed  within  a  few  feet  of  each  other,  close  to 
the  boundary  line  of  the  two  houses.  The  drain 
of  No.  29  was  continued  under  the  boose  and 
through  the  back  garden  close  to  the  guUevof 
that  house,  the  sink  water  from  that  gallejr 
draining  into  it.  There  was  no  correspondincr 
drain  continued  through  the  back  garden  of 
No.  27,  and  the  gulley  or  sink*  water  t?ap  at  the 
back  of  that  house,  being  within  a  yard  or  so  of 
the  drain  of  No.  29,  was  drained  into  tbe  drain 
of  No.  29,  thereby  saving  the  expense  of  makine 
a    drain  round  through    the    back    garden  <a 
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No.  27  to  receive  the  sink  water  at  the  back  of 
that  hoaae. 

The  drains  of  Nos.  27  and  29,  being  inclined 
towards  each  other,  met  at  a  point  in  front  of  the 
two  houses,  and  the  combined  drain  passed  to 
the  sewer  under  Rosebury-road. 

The  roofs  of  N'os.  31  and  29  sloped  towards  each 
other,  and  the  water  from  the  roof  of  No.  31 
flowed  down  into  the  gutter  between  the  two 
houses  and  passed  into  a  stack  pipe  fastened  to  the 
front  of  No.  29,  and  passing  down  that  pipe  was 
discharged  oter  a  gulley  in  front  of  No.  29,  and 
this  water  was  then  taken  by  a  pipe  which  met 
the  main  drain  of  No.  29  at  a  point  in  front  of 
the  houses,  and  was  thence  passed  into  the  main 
sewer ;  so  that  in  this  way  some  of  the  rain  water 
from  the  roof  of  No.  31  passed  into  and  through 
the  drain  of  No.  29. 

The  Metropolis  Management  Act  1855  (18  &  19 
Yict.  o.  120)  provides  : 

Seot.  74.  If  it  appears  to  the  vestry  or  board  of  any 
pariah  or  diatriot  that  a  group  or  block  of  contignona 
bonaea,  or  of  adjacent  detached  or  aemi-detaohed  honses, 
may  be  drained  and  improred  more  economically  or 
advantageonaly  in  combination  than  separately,  and  a 
sewer  of  sufficient  size  already  exist  or  be  about  to  be 
oonstmcted  within  one  hundred  feet  of  any  part  of  such 
group  or  block  of  honaes,  whether  contiguous,  detached, 
or  semi-detached,  it  shall  be  lawful  for  such  board  or 
vestry  to  order  that  such  group  or  block  of  houses  be 
drained  and  improved  by  a  combined  operation. 

Sect.  76.  Before  beginning  to  lay  or  dig  out  the 
foundation  of  any  new  honae  or  building  within  any  such 
parish  or  district,  or  to  rebuild  any  house  or  building 
therein,  and  also  before  making  any  drain  for  the  pur- 
pose of  draining  directly  or  indirectly  into  any  sewer 
under  the  jnrisdictioin  of  the  vestry  or  board  of  or  for 
any  such  parish  or  district,  seven  days'  notice  in  writing 
shall  be  given  to  the  vestry  or  board  by  the  person 
intending  to  build  or  rebuild  such  house  or  building  or 
to  make  soch  drain ;  .  .  .  and  every  such  drain 
shall  be  made  in  such  direction,  manner,  and  form,  and 
of  MUch  materials  and  workmanship,  and  with  such 
branches  thereto  and  other  connected  works  and 
apparatus  and  water  supply  as  hereinbefore  mentioned, 
and  as  the  vestry  or  board  shall  order,  and  the  making 
of  every  such  drain  shall  be  under  the  survey  and  con- 
irol  of  the  vestry  or  board ;  and  the  vestry  or  district 
board  shall  make  their  order  in  relation  to  the  matters 
aforesaid,  and  cause  the  same  to  be  notified  to  the 
person  from  whom  such  notice  was  received  within  seven 
days  after  the  receipt  of  such  notice,  and  in  default  of 
such  notice,  or  if  such  house,  building,  or  drain,  or 
branches  thereto,  or  other  ccmnected  works  and 
apparatus  and  water  supply,  be  begun,  erected,  made, 
or  provided  in  any  respect  contrary  to  any  order  of  the 
vestry  or  board  made  and  notified  as  aforesaid,  or  the 
provisions  of  this  Act,  it  shall  be  lawful  for  the  vestry 
or  board  to  cause  such  house  or  building  to  be  demolished 
or  altered,  and  to  cause  such  drain  or  branches  thereto 
and  other  connected  works  and  apparatus  and  water 
supply  to  be  reUdd,  amended,  or  remade,  or,  in  the  event 
of  omission,  added,  as  the  case  may  require,  and  to 
recover  the  expenses  thereof  from  the  owner  thereof  in 
the  manner  hereinafter  provided. 

Sect.  83.  In  case  any  drain,  water-closet,  privy,  cc  ss- 
pool  ...  or  other  connected  works  or  apparatus 
hereinbefore  mentioned,  be  found,  on  inspection,  not  to 
have  been  made  or  provided  according  to  the  directions 
or  regulations  of  the  vestry  or  district  board,  or  con- 
trary to  the  provisions  of  this  Act,  or  in  case  any 
person,  without  the  consent  of  the  vestry  or  district 
board,  construct,  rebuild,  or  unstop  any  sewer,  dr«in, 
water-closet,  privy,  or  cesspool  which  may  have  been 
ordered  by  them  not  to  be  made,  or  to  be  demolished  or 


stopped  up  .  .  .  every  parson  so  offending  shall 
forfeit  and  pay  any  sum  not  exceeding  ten  pounds  ;  and 
in  case  the  person  so  making  any  sewer,  drain  .  .  . 
contrary  to  the  directions  or  regulations  of  the  vestry 
or  board,  or  contrary  to  the  provisions  of  this  Act,  or, 
without  such  consent  as  aforesaid,  constructing,  rebuild- 
ing or  unstopping,  any  sewer,  drain  .  .  .  which 
may  have  been  ordered  to  be  demolished  or  stopped  up 
.  or  destroying  any  connected  works  or  apparatus 
as  aforesaid,  or  breaking  into  any  such  sewer  as  afore- 
said, do  not,  within  fourteen  days  after  notice  in  writing 
by  the  vestiy  or  board,  cause  such  sewer,  drain  .  .  . 
to  be  altered  or  reinstated  in  conformity  with  the  direc- 
tions of  the  vestry  or  board,  or,  as  the  case  may  be,  to 
be  demolished  or  stopped  up,  or  such  water  supply  to 
be  renewed,  or  such  connected  works  or  apparatus  to 
be  restored,  then  and  in  every  such  case  Uie  vestry  or 
board  may  cause  the  work  to  be  done,  and  the  expenses 
thereof  shall  be  paid  by  the  person  who  has  so 
offended. 

Seot.  85.  If,  upon  such  inspection  as  aforesaid,  any 
drain,  water-closet,  privy,  or  cesspool  appear  to  be  in  bad 
order  and  condition,  or  to  require  cleansing,  alteration, 
or  amendment,  or  to  be  filled  up,  the  vestry  or  board 
shall  cause  notice  in  writing  to  be  given  to  the  owner 
or  occupier  of  the  premises  upon  or  in  respect  of  which 
the  inspection  was  made,  requiring  him  forthwith,  or 
within  such  reasonable  time  as  shall  be  specified  in 
auch  notice,  to  do  the  necessary  works ;  and  if  such 
notice  be  not  complied  with  by  the  person  to  whom  it 
is  given,  the  vestry  or  board  may,  if  they  think  fit, 
execute  such  works,  and  the  expenses  incurred  by  them 
in  so  doing  shall  be  paid  to  them  by  the  owner  or 
occupier  of  the  premises. 

Sect.  250.  The  word  "  drain  "  shall  mean  and  include 
any  drain  of  and  used  for  the  drainage  of  one  building 
only,  or  premises  within  the  same  curtilage,  and  made 
merely  for  the  purpose  of  communicating  with  a  ceaspool 
or  other  like  receptacle  for  drainage,  or  with  a  aewer 
into  which  the  drainage  of  two  or  more  buildings  or 
premises  occupied  by  different  persons  is  conveyed,  and 
shall  also  inolude  any  drain  for  draining  any  group  or 
block  of  houses  by  a  combined  operation  under  the 
order  of  any  vestry  or  district  board;  and  the  word 
"  sewer  "  shall  mean  and  include  sewers  and  drains  of 
every  description,  except  drains  to  which  the  word 
"  drain,"  interpreted  as  aforesaid,  applies. 

By  sect.  64  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Yict.  c.  102), 
where  the  owner  or  occupier  of  the  premises 
refuses  or  neglects  to  carry  out  such  works  as 
aforesaid  pursuant  to  the  order  of  the  vestry  or 
district  board,  the  person  so  offending  is  to  forfeit 
and  pay  a  penalty  not  exceeding  57.,  and  4jOs.  a 
day  for  every  day  during  which  the  offence  con- 
tinues ;  and  the  vestry  or  board  may  either  pro- 
ceed for  and  recover  such  penalties,  or  may  do  the 
work  themselves,  and  recover  the  expenses  from 
the  o?mers  of  the  property. 

BoxaU,  K.O.  end  Sylvain  Mayer  for  the  plain- 
tiffs. —  What  the  vestry  did  in  1889  did  not 
amount  to  an  order  sanctioning  a  combined 
system  of  drainage  for  Nos.  27  and  29,  Rosebury- 
road.  There  is  no  evidence  of  any  notification 
of  an^  such  order  having  been  made  within  the 
meaning  of  sects.  74  and  76  of  the  Metropolis 
Management  Act  1855.  Even  if  it  were  neld 
that  an  order  for  combined  drainage  had  been 
made,  the  connection  of  the  sink  and  waste- water 
pipe  of  No.  27  with  the  drain  of  No.  29  had  con- 
verted the  drain  of  No.  29  into  a  sewer,  there 
being  nothing  on  the  plan  to  show  that  any  such 
connection  had  been  authorised;  and  the  fact 
that  the  rain  water  from  the  roof  of  No.  31  flowed 
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into  the  stack  pipe  of  No.  29  converted  that  pipe , 
from  the  point  of  juncture  with  the  drain  into 
which  it  emptied  as  far  as  the  street  sewer,  into  a 
sewer.     They  referred  to 

SiUen  ▼.  Fulham  Borough  Council,  ante,  p.  197 ; 
88  L.  T.  Rep.  753  ;  (1903)  1  K.  B.  829. 

Danckwerts,  K.O.  and  Cou/rthope-Munroe  tor 
the  defendants. — There  is  ample  evidence  of  an 
order  sanctioning  the  drainage  of  the  two  houses 
by  a  combined  operation : 

Bateman  v.  Poplar  District  Board  of  Workt,  55 

L.  T.  Bep.  374 ;  33  Ch.  Div.  360  ; 
Geen  v.  Nevnngton  Vestry,  (1898)  2  Q.  B.  1 ; 
Greater  London  Property  Company  v.  Foot,  80  L  T. 

Bep.  890 ;  (1899)  1  Q.  B.  972. 

When  once  an  order  sanctioninff  the  drainage  of 
a  group  or  block  of  contiguous  houses  within  the 
meaning  of  sect.  74  of  the  Metropolis  Manage- 
ment Act  1855  has  been  made,  such  group  or  block 
of  contiguous  houses  must  be  treated  as  one 
building  for  the  purposes  of  drainage,  and  any 
deviation  from  the  plan  within  the  combined  area 
is  immaterial,  provided  that  the  burden  of 
drainage  is  not  increased  by  the  addition  of 
drainage  coming  from  buildings  outside  the 
area: 

Greaier   London  Property  Company  v.   Foot  {libi 

aup,) ; 
Gorringe  v.  Shoreditch  Borough  Council,  20  Mag. 

Cas.  509  ;  86  L.  T.  Bep.  592. 

Even  though  it  were  held  that  there  had  been  a 
deviation  from  the  plan  so  as  to  convert  the  drain 
into  a  sewer,  such  deviation  having  been  caused 
by  a  wrongful  act  of  the  then  owner  or  his  repre- 
sentatives, the  plaintiffs,  on  the  principle  that  no 
one  can  take  advantage  of  his  own  wrong,  are 
estopped  from  asserting  that  the  drain  in  question 
was  a  sewer.  There  not  having  been  a  purchase 
for  value  without  notice,  the  plaintiffs  cannot 
in  those  circumstances  benefit  by  the  wrongful 
act  of  Mr.  Alfred  Heaver,  through  whom  they 
claim : 

Kershaw  v.   TayU^r,  73  L.  T.  Bep.  274 ;  (1895)  2 

Q.  B.  208,  471 ; 
Gorringe    v.    Shoreditch    Borough    Council    (ub» 

sup.) ; 
Butt  V.  Snow,  ante,  p.  242 ;  89  L.  T.  Bep.  302 ; 
Oliver  v.  Camberwell  Borough  Council,  ante,  p.  461 ; 

90  L.  T.  Bep.  285. 

The  cases  of  Bethnal  Oreen  Vestry  v.  London 
School  Board  (77  L.  T.  Rep.  635 ;  (1898)  A.  0. 
190)  and  Holland  v.  Lazarus  (66  L.  J.  285,  Q.  B.) 
were  also  referred  to. 

Boxall,  K.C.  in  reply. 

Chan  NELL,  J. — In  this  case  the  substantial 
question  between  the  parties  is  whether  a  certain 
structure — being  a  portion  of  the  provision  for 
drainage  of  two  houses,  but  being  upon  one 
house,  No.  29,  in  Rosebury-road,  so  far  as  it  is 
out  of  repair — is  repairable  at  the  expense  of  the 
owners  of  the  property  or  at  the  expense  of  the 
public  authority,  the  present  defendants.  That 
is  the  question  of  substance  ;  there  are  several 
subordinate  questions,  in  reference  to  the  parties 
who  can  take  proceedings,  and  in  reference  to  a 
notice  given  bv  the  defendants  in  the  course  of 
the  dispute  which  had  arisen  in  consequence  of 
the  want  of  repair  or  the  condition  in  which  this 
structure  was  found.  Now,  in  order  to  determine 
the  point  of  substance,  I  have  got  to  consider  the 
whole  question  of  whether  this  thing  was  a  drain 


or  a  sewer ;  and  it  is  convenient,  I  think,  to  go 
through  the  story  in  the  order  of  the  events  that 
happened.    It  is  admitted  in  this  case  that  the 
structure  was  made  substantially  in  its  preaent 
form  at  the  time  the  houses  were  built ;  it  is  not 
a  case  where  a  thing  was  made  which  at  one 
time  was  a  drain,  but  is  alleged  to  have  been  con- 
verted into  a  sewer  at  a  subsequent   date  by 
reason  of  alterations ;  the  things  are  taken  to  m 
made  in  the  shape  in  which  they  now  are,  at  the 
time  the  houses  were  built.    Consequently  the 
question  does  not  arise  under  sect.   74  of  the 
Metropolis  Management  Act,  but  the  order,  if  it 
was  an  order,  and  if  an  order  was  made,  which 
makes  this  thing  »till  a  drain  and  not  a  sewer, 
was  made  under  sect.  76.    When  it  was  proposed 
to  build  these  houses,  the  builder  and  owner  (as 
he  was)  of  the  property,  one  Mr.  Alfred  Heaver, 
who  is  now  dead,  by  himself  or  by  somebody  acting 
for  him — we  are  told  that  he  was  a  gentleman  in  a 
considerable  position,  and  did  not  attend  veiy 
much  to  the  details  of  his  business — deposited  a 
plan  with  the  then  local  authority— the  vestry  of 
Fulham — which  I  have  got  here.    That  plan  was 
a  plan  for  a  large  number  of  houses — I  think 
115 — and  it  obviously  proposed  to  drain  those 
houses  in  pairs.   The  plan  gave  no  details  at  all  as 
to  the  particular  drainage,  if  1  may  nse  that 
expression,  of  each  house,  and  in  all  probability 
the  local  authority,  if  they  had  liked,  might  have 
sent  back  that  plan  and  said  it  was  not  sufficient 
and  that  they  wanted  further  details ;  but  they 
did  not  do  so.    The  surveyor  reported  in  favour 
of  it ;  it  came  before  the  works  committee,  and 
they  passed  it.    There  is  a  minute  put  in  of  the 
works  committee  approving  of  the  plan  ;    the 
chairman  of  the  works  committee  signed  it,  and 
the  proceedings  of   the  works  committee  sub- 
sequently came    before   the   full    body  of   the 
vestry,  and  there  is  a  minute  of  the  vestry  put  in 
either  approving  of  the  plan  or  adopting  the  reso- 
lution of  the  works  committee.    According  to 
the  cases,  that  minute  would  amount  to  an  "order," 
an  order,  I  mean,  within  sect.  74,  referring  to 
the  drainage  of  a  group  or  block  of  houaee  by 
a  combined  operation  under  the  order  of  any 
vestry  or  district  board.    It  has  been  decided  in 
some  cases,  which  I  need  not  in  detail  refer  to^ 
that  such  a  minute  as  that  is  sufficient  to  make 
an  "  order  "  of  the  vestry  within  the  meaning  of 
that  74th  section.    The  first  point  that  is  made 
about  this  is  that  there  was  no  proof  that  the 
order  was  notified  to  the  owner.    Sect.  76  goee  on 
to  say  that  '*  the  vestry  or  district  board  shall 
make  this  order  in  relation  to  the  matters  afore- 
aforesaid,  and  cause  the  same  to  be  notified  to 
the  person  from  whom  such  notice  was  received 
within  seven  days  after  the  receipt  of  such  notice, 
and  in  default  of  such  notice,  or  if  such  house  is 
built  or  drained,  or  branches  thereof    ...    be 
begun  and  erected    .    .    .    contrary  to  any  order 
of  the  vestry  made  and  notified  as  aforesaid,  it 
shall  be  lawful  for  the  vestry  or  board  to  cause 
such  buildings  to  be  demolished  or  altered  and 
to  cause  such  drains  to  be  relaid,  amended,  or 
remade  or,   in  the  event  of  omission,  added,  as 
the  case  may  require,  and  to  recover  the  ex- 
penses," and  so  on.     If   the    proceeding  were 
to  demolish  the  house  or  to  recover  expenses,  it 
is  probable  that  specific  evidence  of  the  notifi- 
cation having  been  given  might  be  required ;  bat 
even  then,  axter  the  lapse  of  time,  I  think  any 
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tribunal  woald  be  entitled  to  draw  their  own 
inferenoes  of  fact  as  to  whether  the  notification 
was  given ;  and  in  this  case  the  person  who  might 
tell  ns  that  he  never  heard  of  this  order  which  he 
had  asked  for  beins  made  is  dead,  and  he  cannot 
tell  ns  anything  about  it.    The  vestry  did  not, 
apparently,  keep  copies  of  these  things,  and  it 
very  likelj  might  be  done  verbaUj.    Nobody  is 
able  at  this  distanoe  of  time — I  think  it  is  fifteen 
years  ago — to  tell  as  positively  that  Mr.  Heaver 
was  told  that  his  application  had  been  sanctioned ; 
bat  he  went  on  with  the  work,  and  I  consider  that 
I  am  perfectly  at  liberty  to  iiifer  that  which  I  am 
abaolntely  certain  of,  beyond  any  possible  donbt, 
that  he  did  know  that  his  application  had  been 
granted.    He  had  made  the  application ;  he  went 
on  with  the  work ;  he  had  no  onsineBS  to  go  on 
with  the  work  without  having  an  answer  to  his 
application,  and  the  answer  was  favourable.    1 
am  absolutely  certain  that  he  was  informed,  and 
I  therefore  find  that  as  a  fact.    I  ^-aw  the  infer- 
ence from  the  facts  which  are  placed  before  me 
that  he  was  informed  that  the  application  had 
been  granted,  and   I  so  find  on  the  evidence 
that   has  been  given.    The  next  question  that 
arises  is.  What  is  the  effect  of  it  P    The  houses 
were  built  and  drains  were  made,  and  the  drains 
when  made  were  made  in  the  form  in  which  they 
are  to  be  found  now.    There  are  two  matters  that 
require  consideration.    Ooe  is  the  way  in  which 
the  sinks    at   the   back  of  the  premises  were 
drained ;  another  is  with  regard  to  a  particular 
rain-water  pipe.    I  will  leave  out  for  this  purpose 
entirely  the   rain-water  pipe;  I  will   deal  with 
that  separately;  it  is  a  separate  matter,  and 
governed  by  different  considerations  altogether, 
as  .  it  seems  to  me.    The  sinks  at  the  back  were 
drained  for  both  houses,  throuffh   the  structure 
which  in  other  respecte  drained  No.  29,  and  which 
is  alleged  to  be  a  sewer.     It  was  an  obviously 
convenient  thing  to   do.    The  two  things  were 
olose  together ;  oy  drainiug  them  in  that  way  it 
was  necessary  only  to  have  a  foot  or  two  of  pipe 
— I  think  it  came  to  about  3ft. — instead  of  laying 
a  drain  right  round  the  back  garden  some  30ft.  or 
40ft.  or  50ft.,  apparently,  jud^g  from  the  look  of 
the  thing  on  the  plan ;  and  it  made  that  SOft.  or 
40ft.,  or  whatever  it  was,  of  pipe  that  was  to  be 
laid  through  the  back  garden  of  No.  29,  avail- 
able for   draining  the  two   sinks   which   were 
close   together   instead  of   draining  one   onl^. 
Now,   that  is    the   principal    thing    which    is 
alleged — ^there  is  the  rain-water  pipe  which  we 
have  to  deal  with  otherwise — to  make  the  whole 
thing,  the  whole  construction  right  through  that 
dwefling,  right  under  the  rooms  of  No.  29,  which 
takes  nothmg  from  No.  27  but  the  water  from 
that  particular  sink,  a  sewer  repairable  by  the 
public  authoritv.    Now,  the  evidence  on  the  part 
of  the  plaintiffs  is  that  they  did  the  work  under 
the  superintendence  of  the  surveyors  or  officials 
of  the  vestry.    I  have  had  one  of  the  two  gentle- 
men whose  names  were  mentioned  before  me,  and 
he  does  not  recollect  anything  about  these  par- 
ticular houses ;  he  thinks  that  he  could  not  have 
known  anything  about  these  sinks  at  the  back, 
because  he  thinks  he  should  have  taken  notice  of 
them;  and  he  said  there  was  something  that 
happened  in  reference  to  some  other  house  in  the 
road,  No.  60  or  No.  62,  some  distance  off,  which 
he  dtoes  not  recollect ;  it  was  not  gone  into  what 
that  matter  was,  but  there  was  something,  and, 


bj  reason  of  that  something,  he  thinks  that  if 
his  attention  had  been  called  to  these  gulley  traps 
and  sink  drainage  at  the  back  of  Nos.  27  and  29 
he  would  have  recollected  it.    Well,  it  may  be  so 
or  it  may  not ;  it  is  a  matter  of  memory ;  as  he 
himself  said,  it  is  fifteen   years   ago,   and  he 
would  not   Hke  to   pledge   himself;  and   then 
there  is  the  fact   that  these  particular  houses 
may  have  been  attended  to  by  the  other  gentle- 
man, Mr.  Baker,  whom  we  have  not  seen.    On 
the  other  hand,  although  it  was  their  duty  to  leave 
the  drains  and  everything  open  and  uncovered 
until  tiiey  had  been  seen  by  the  inspectors  and 
surveyors  of  the  vestry,  it  is  the  sort  of  duty  that 
certainly  one  has  known  to  be  neglected,  and  it  is 
not  an  altogether  unknown  thing  that  a  builder 
who  has  done  work  that  he  is  not  exactly  proud 
of  should  cover  it  up  before  the  surveyor  does 
come,  so  that  there  is  nothinp^  very  particular  to 
guide  one,  at  this  lapse  of  time,  as  to  what  the 
actual  facte  were.     But  we  have  got  this.    The 
plan  that  had  been  approved  of  the  drainage  had 
no  details  at  all  as  to  how  the  particular  drains 
coming  from  each  water-closet  and  each  sink  and 
everything  else  were  to  be  made ;  it  was  left  out 
altogether.     There  is  no  evidence  that  any  sub- 
sequent plan  was  deposited  or  asked  for  or  given. 
It  might  well  be  that  the  approval  of  this  plan 
meant  only,    "We  will    approve   it  so  far,  but 
you  must  give  us  another  plan  about  the  details  " ; 
but  there  is  no  evidence  of  it,  and  I  think  that,  as 
a  matter  of  fact,  details  of  that  character,  how  a 
particular  water-closet  or  a  particular  sink  drain 
IS  to  go,  are  commonly  left  to  the  surveyor  to  deal 
with.     It  seems  to  me  that,  in  approving  in  the 
way  in  which  this  vestry  did  of  a  plan  to  drain 
two  houses  in  combination,  without  any  details 
of  the  way  in  which    the  particular  drains  from 
each  water-closet  and  each  sink  were  to  be  made, 
that  in  iteelf   amounte  to  an  authoritv  to  the 
surveyor  to  deal  with  the  matter.    And  if,  in  fact, 
what  happened  was  that  the  builder  said  to  the 
surveyor,  **  Now,  I  have  got  the  authority  of  the 
vestry  to  drain  these  two  houses  in  combination, 
is  there  anv  objection  to  my  putting  the  drainage 
of  this  gulley  trap,  which  is  on  No.  27,  through 
to  join  the  drain  on  No.  29 — it  will  maike  3ft.  of 
piping  instead  of  30ft.  P  "  and  the  surveyor  said : 
"  les,  I  think  that  comes  within  the  order,"  or, 
"  I  see  no  objection  to  it,*'  if  that  happened  either 
expressly  in  words  or  by  the  action  of  the  parties 
amounting  to  giving  the  same  legal  effect  as  if 
that  happened  in  words,  would  it  not  be  true  to 
say  that  this  construction  had  been  made  under 
the  order  of  the  vestry,  because  that  is  what  is 
required  under  the  definition  section  (sect.  250), 
which  defines  *'  drain  "  as  including  "  any  drain 
for  draining  any  group  or  block  ox  houses  by  a 
combined  operation  under  the  order  of  any  veetry 
or  district  ooard."     I  think  that  that  would  l>e 
sufficient.    If  so,  this  thing  is  a  drain  within  the 
definition  section,  and  not  a  sewer.    Next,  it  is 
suggested  by  Mr.  Danokwerts  that  there  is  autho- 
rity for  saying  that  when  an  order  has  been  made 
for  combined  drainage  of  two  houses,  then  you 
must  treat  those  two  houses  as  one  house,  and 
that  the  owners  of  them  have  the  same  right  to 
cause  alterations  in  the  structure  of  the  drains 
as  they  would  have  if  it  was  one  house.    If  that 
principle  is  correct,  it  also  would  prevent  this 
construction  of  the  gulley  trap  of  No.  27  going 
into  No.  29  from  being  converted  into  a  sewer  by 
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that  oonstruction.  It  is  uDfortanate  that  the 
authority  that  is  quoted  for  that  is  a  passage  in 
a  judgment  of  my  own.  If  it  were  a  judg- 
ment of  some  other  judge,  I  should  treat  it 
with  respect  and  follow  it,  and  throw  upon  him 
the  responsihility  if  it  was  wrong ;  hut  unfortu- 
nately, heing  my  own,  the  thing  is  in  a  different 
position,  and,  if  1  think  that  that  was  stated  a  little 
too  widely.  I  think  it  is  my  business  to  say  so,  and 
not  to  follow  it.  I  am  not  sure  that  it  was  not. 
For  some  purposes  I  have  no  doubt  that  what  I 
said  there,  and  in  reference  to  the  case  in  which  I 
said  it,  was  right;  because  there  the  alteration 
that  was  made — I  think  in  both  cases,  certainly 
in  the  first  of  the  two  cases,  Greater  London 
Property  Company  ▼.  Fooi  {ttbi  sup.),  and  possibly, 
though  not  quite  so  plainly  or  clearly,  in  the 
subsequent  case  of  Gorringe  v.  Shoreditch  Vestry 
{uH  sup.) — was  an  alteration  which  did  not  bring 
in  the  drainage  of  another  house.  In  Cheater 
London  Property  Company  ▼.  Foot  {uhi  «t*p.)  it 
was  a  mere  deviation  of  the  drain  in  part  in 
one  house,  and  not  bringing  in  draiuage  from 
another  house  in  any  other  different  way  from 
Uiat  which  had  been  sanctioned ;  so  that  there 
the  thing  was  clear.  In  Chrringe*s  case  (uhi  sup.) 
it  did  brinff  in  drainage  of  another  building,  a 
building  which  did  not  exist  at  the  time  of  the 
order,  but  a  building  which  had  been  erected  on 
the  back  garden  or  back  yard  of  one  of  the 
premises  which  was  authorised  to  be  drained  by 
the  combined  drainage ;  and  the  alteration  was 
the  bringing  in  of  this  building  which  was  not 
part  of  the  building  originally  sanctioned  to  be 
drained  with  another  buildiug,  but  it  was  part 
of  the  premises  which  it  drained ;  it  was  the  back 
garden  with  the  premises  on  it.  Therefore  the 
case  was  slightly  different  to  this.  I  am  not 
quite  sure,  therefore,  that  the  passage  in  my  judg- 
ment ought  not  to  be  confined  to  facts  similar  to 
the  facte  that  existed  in  those  two  cases,  and  I 
am  a  little  doubtful  whether  it  ought  to  be  taken 
to  go  so  far  as  to  sanction  what  was  done  in 
this  case,  which  was  bringing  in  the  drainage  of 
No.  27  in  a  way  that  certainly  had  not  been 
specifically  authorised  by  the  order  of  the  vestry. 
The  order  of  the  vestry  had  authorised  the  two 
houses  to  be  to  a  certain  extent  drained  together, 
but  it  is  a  question,  as  it  seeuis  to  me,  of  what  the 
meaning  of  this  plan  with  no  details  is.  My  view 
is  that  it  was  an  order  for  the  houses  to  be 
drained  in  pairs,  and  that  so  far  as  the  details  of 
the  way  in  which  the  drains  from  the  particular 
water-closets  and  the  particular  sinks,  which  they 
must  have  contemplated  would  be  erected,  were 
to  go,  it  was  all  left  to  be  aiTanged  by  the  sur- 
veyor, or  arranged  in  the  way  in  which  the  par- 
ticular drains  of  one  house  usually  are  arranged, 
which  I  think  is  that  the  particular  line  which 
the  water- closet  drain  takes  and  the  sink  drain 
takes  is  left  to  the  surveyor.  It  is  on  that  ground 
that  my  judgment  is  based  that  this  remained  a 
drain  and  did  not  become  a  sewer.  But  now, 
there  is  another  view  of  the  case,  and  in  my 
judgment  an  important  view — a  matter  that 
is  constantly  recurring  in  those  cases.  Sup- 
pose I  am  to  assume  the  fact  to  be  that  the 
builder  did  not  call  the  attention  of  the  surveyor 
to  this ;  that  he  did  it  to  save  the  expense  of  the 
extra  30ft.  or  so  of  piping ;  that  he  did  it  behind 
the  back  of  the  surveyor,  covered  it  up  as  quickly 
as  he  could,  and  never  said  anything  about  it.    If 


those  are  the  facts,  how  does  the  matter  stand  ? 
A  perfectly  wrongful  act — wrongful  in  every  way, 
and  contrary  to  a  considerable  number  of  pro- 
visions of  the  Act  of  Parliament — it  is  impossible 
to  say  that  that  turned  it  into  a  sewer  then,  or 
that  that  wrongful  act  vested  it  in  the  vestry  as  a 
sewer  and  made  it  repairable  at  the  expense  of 
the  ratepayers  generally,  and  not  of  himself  the 
owner  and  the  wrongdoer.  It  is  quite  impossible 
to  hold  that,  and  I  am  sure  there  is  no  authority 
for  it ;  I  think  there  is  some  authority  now  Um 
other  way.  I  do  not  myself  think  that  those 
were  the  facts.  I  think  in  all  probability  this 
was  taken  to  be  covered  by  the  sanction  of  the 
vestiy ;  that  nobody  thought  of  doing  a  wrongful 
act;  that  they  thought  they  were  canring  oat 
the  order  that  really  had  been  obtained  from  the 
vestry.  That  is  what  I  think  in  fact  happened. 
But  assuming  the  facts  were  the  other  ^^t  ftud 
assuming  that  in  the  time  of  Mr.  Alfred  Heaver 
it  was  a  wrongful  act  in  trunsg^ression  of  the 
order,  how  does  the  matter  stand  ?  I  quite  agree 
that  in  the  time  of  Mr.  Alfred  Heaver  the  thing 
remained  a  drain  repairable  by  him,  and  did  not 
become  a  sewer  repairable  by  the  vestry.  Now, 
Mr.  Heaver  is  dead,  but  before  he  died  he  dealt 
with  the  property  by  making,  in  the  first  instauoe, 
a  lease  of  the  two  houses  and  others  to  one  of 
his  sons  in  trust  for  himself — that  is.  the  leesor. 
That  was  done  for  the  purpose  of  enabling  him  to 
sell  the  freehold  ground  rent,  as  it  is  ooznmonly 
called,  and  he  did  sell  the  freehold  groand  rent 
He  remained  with  a  lease  for  ninety-nine  years, 
nominally  to  his  son,  but  really  for  himself;  it 
was  in  trust  for  him.  Then  at  a  later  date  he 
gave  the  beneficial  interest  in  that  lease  to  his 
son,  to  whom  he  had  originally  granted  the  lease 
as  trustee.  He  gave  it  as  a  gSt ;  it  was  not  a 
purchase  for  valuable  consideration  or  anything 
of  that  kind,  and  the  most  important  part  of  it 
is  that  it  included  both  houses.  Then  when  the 
son  married  it  was  included  in  the  marriage 
settlement,  and  the  term  of  ninety-nine  years, 
which  constitutes  ownership  within  the  meaning 
of  all  these  Acts,  is  now  vested  in  the  trustees 
of  the  marriage  settlement.  That  is  the  title. 
Is  there  anything  there  to  alter  the  position  of 
things  and  in  any  way  to  vest  this  construction 
in  the  public  authority  as  a  sewer  P  I  cannot  see 
that  there  is.  It  is  quite  true  that  thoe 
have  been  cases  which  have  arisen,  of  which 
Kershaw  v.  Taylor  {ubi  sup,)  was  the  prindpal 
one  and  the  most  difficult  case,  where  you 
have  found  a  construction,  originally  made  in 
the  sort  of  way  in  which  this  was  made,  in  the 
possession  of  a  purchaser  of  one  of  the  houses ;  the 
title  of  the  two  houses — which  always  must  have 
been,  when  such  a  thing  as  this  was  constructed,  in 
the  same  person — being  divided,  so  that  one 
house  belongs  to  one  and  one  belongs  to  another, 
and  the  purchasers  of  the  houses  not  held  respon- 
sible for  any  original  wrongdoing.  In  those 
cases  the  courts  have  said  you  must  take  things 
as  you  find  them.  There  are  difficulties  in  the 
right's  as  between  the  two  parties ;  the  houses  have 
been  sold  with  these  constructions  already  exist- 
ing, with  drainage  de  facto  going  from  one  through 
the  other,  and  no  provision  as  to  rights ;  and  the 
cases  have  said,  as  between  the  local  authority, 
who,  whether  they  were  in  fault  or  whether  they 
were  not,  have  had  the  misfortune  to  have  this 
thing  happen,  and  the  purchasers,  the  present 
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owners  of  the  houses,  who  are  not  responsible 
for  the  original  wrongdoing  if  there  was  any, 
the  stmctnre  must  be  treated  as  what  it  ap- 
parently is — ^namely,  a  sewer.  That  seems  to  me 
to  be  the  extent  to  whioh  the  authorities  go.  Bat 
in  this  oase  the  considerations  are  different,  as  the 
title  to  the  two  houses  remains  in  the  same 
person,  and  has  only  devolved  from  the  original 
wrongdoer  by  his  aistribution  of  his  property 
among  his  own  family,  and  there  is  no  question  of 
purchase.  But,  at  any  rate,  my  view  is  this. 
This  is  substantially  the  whole  property ;  it  has 
not  been  divided  into  two  properties,  which  is 
the  important  matter  that  orings  in  the  other 
equitable  consideration ;  it  has  not  been  divided 
into  two  properties  under  two  ownerships,  that 
may  be  drained  together.  It  remains  the  property 
of  people  who  are  claiming  direct  through  the 
wrongdoer  and  in  his  right,  and  who  have  not  got 
the  property  in  such  a  way  as,  in  my  opinion,  to 
give  them  any  higher  rights  than  he  had  himself ; 
they  are  his  chUdren — at  least,  one  is  his  son 
claiming  through  him,  and  theie  is  no  ground 
whatever  for  giving  him  any  greater  rights  as 
against  the  puolic  than  the  original  owner  had. 
Consequently,  if  I  ought  to  find  the  fact  to  be 
that  this  was  done  contrary  to  the  order  of  the 
vestry,  then  still  I  think  that  it  remains  a  drain. 
Possibly  it  is  by  virtue  of  an  estoppel,  and  I 
think  it  is  by  virtue  of  an  estoppel,  though  I  do 
not  sav  exactly  how  it  is ;  but,  at  any  rate,  the 
wrongful  act,  if  it  was  a  wrongful  act,  of  Mr. 
Heaver,  the  builder,  cannot,  in  my  opinion,  give 
either  himself  or  auybody  who  claims  through 
him  in  the  way  in  which  the  present  owners  claim 
a  right  to  have  this  construction  repaired  at  the 
cost  of  the  vestry.  At  the  same  time  I  take  the 
view  in  this  particular  case  that  it  was  not  a 
wrongful  act,  but  that  it  was  an  act  intended  to 
be  done  under  the  order  of  the  vestry,  which  had 
sanctioned  the  combined  drainage  of  these  two 
houses,  and  had  not  sanctioned  expressly  any 
details  of  the  way  in  which  that  was  to  be  done. 
So  far,  therefore,  as  the  galley  trap  at  the  back  of 
No.  27  is  concerned,  I  come  to  the  conclusion  that 
that  does  not  convert  into  a  sewer  the  structure 
which  is  the  part  that  is  alleged  to  be  in  bad  order 
and  cut  of  repair — ^the  structure  going  through 
the  back  garden  of  No.  29  and  going  under 
No.  29.  I  have  now  te  deal  with  the  question 
that  has  been  introduced  into  this  case  by  way  of 
amendment,  and  that  is,  the  rain-water  pipe,  the 
stack  pipe,  that  comes  down  into  the  guUey  in 
front,  and  the  water  from  which  is  taken  along 
a  drain  under  the  forecourt  and  joins  the  other 
drain  (the  drain  of  No.  29)  a  little  farther  on. 
There  is  no  real  occasion  to  discuss  that  here, 
because  there  is  no  evidence  whatever  that  the 
portion  of  the  structure  after  that  thing  comes 
in  is  out  of  repair.  There  is  no  real  dispate 
about  it.  It  has  been  introduced  by  way  of 
amendment,  it  being  d^su*ed  by  the  plaintiffs 
to  make  a  point  about  it,  and  I  said,  in  sach  a 
dispate  as  this,  by  all  means  let  us  have  all  the 
facts  before  us  to  see  whether  they  are  material 
or  not.  So  that  it  is  to  that  extent,  and  to  that 
extent  only,  that  it  has  ffot  in.  But,  seeing 
that  it  is  before  me,  I  should  like  to  express  my 
opinion  about  it,  though  I  do  not  propose  to  make 
any  declaration  about  it.  But,  with  reference  to 
the  other  part  of  this  structure — namely,  the  part 
going  through  the  back  garden  and  under  the 


house  (No.  29),  and  down  to  the  point  where  the 
rain- water  pipe  joins  it— I  propose  to  make  a 
declaration  that  that  is  a  drain  and  not  a  sewer. 
I  think,  however,  that,  having  regard  to  the  state 
of  the  authorities,  as  to  which  I  wish  to  sa^  a 
word,  it  is  best  not  to  make  aoy  declaration 
at  all  about  the  other  part  of  the  structure,  past 
the  point  where  the  raiu-  water  pipe  goes  in.    The 
difficulty  about    that    is    that    that  rain-water 
pipe  goes  down  the  wall  of  No.  29,  and  it  takes 
the  water  from  the  roof  of  No.  29.    To  all  appear- 
ance  it  is  a  stack  pipe  belonging  to  No.  29,  and  it 
empties  iteelf  over  a  guUev  in  the  forecourt,  and 
that  water  goes  down  a  drain  under  that  fore- 
court and  so  into  the  drain  of  No.  29,  and  then 
into   the  sewer.     The  suggestion  is  that  that 
stack  pipe  takes,  as  well  as  the  water  from  No.  29, 
water  from  the  roof  of  No.  31.    It  does  so  in  fact, 
and  it  is  suggested  that  that  makes  the   stack 
pipe  of  No.  29  a  thing  vested  in  the  vestry,  and 
repairable  by  the  public  at  large.     I  think  the 
argument  must  go  that  length,  as  there  is  no 
reason  for  distinguishing  the  stack  pipe,  which  is 
a  drain  carrying    off    water  for    this    purpose. 
Because  it  takes  water  from  the  gutter  which  is 
between  the  two  sloping  roofs ,  it  is  said  tha^,  if 
the  stack  pipe  is  a  sewer,  the  gutter  between  the 
two  houses  is  also  a  sewer.    And  the  development 
of  this  fine  doctrine  about  the  distinction  between 
a  sewer  and  a  drain  in  taking  the  houses  as  two 
houses  is  that  there  is  not  a  house  in  London 
where  the  two  ropfs  of  adjoining  houses  slope 
together  and  the  water  goes  down  into  the  gutter, 
in  which  that  gutter  is  not  a  sewer  repairable  by 
the  vestry.    Chi  the  ancient  reasoning  of  Euclid 
one  would  say  that  that  is  an  absurd  demonstration, 
and  that,  being  absurd,  it  cannot  be  so.    I  think 
it  is  unreasonable  and  perfectly  ridiculous  to  say 
that  because  a  thing  is  so  constructed  that  the 
water  of  one  roof  has  been  observed  to  go  down 
on  to  the  other,  and  get  down  into  the  other 
person's  stack  pipe,  that  makes  it  a  drain  taking 
the  drainage  of  two  houses  and  vested  in  the 
vestry,  and  repairable  by  the  public  at  large. 
But  unfortunately  there  is  a  decision — X  am  not 
sure  it  was  intended— of  the  Court  of  Appeal  in 
Sille8  V.  Fidham  Borough    Council   (ubi    aup.) 
which,  when  we  look  at  the  facte,  appears  to  be 
some    sort   of   authority  for    that    proposition. 
There  is  not  a  syllable  in  the  judgment  of  the 
court,  however,  to  show  that  they  dealt  with  the 
case  if  the  facts  were  those.    The  case  was  argued 
as  an  appeal  from  a  previous  case  of  Holland  v. 
Lazarus  (ubi  8up.),  and  the  decision  of  the  court 
really  is  no  more  than  a  decision  that  Holland  v. 
Lazarus  {ubi  sup.)  was  right,  and  that  the  case 
before  them  was  governed  by  Holland  v.  Lazarus 
{ubi  sup.).    There   is  not   a  word  to  show  that 
they  noticed  that  the  stack  pipe  in  qu^'stion  was 
a  stack  pipe  on  the  wall   of  one  house  and  part 
of  the  structure  in  the  ordinary  sense  of  that 
house,  which  merely  took  the  drainage  from  the 
other  house  because  it  happened  to  come  off  the 
roof   of  the  other  house.      It  is  said  that  the 
question  was  argued  before  the  court  in  that 
case,  but,  teking  their  judgment  as  reported,  it 
does  not  seem  to  have  been  made  clear  to  them. 
I  think   they  would   certeinly  have   dealt  with 
that  proposition — whether  they  would  have  dealt 
with  it  in  the  way  that  I  have,  by  reducing  it  to 
a  proposition  of  Euclid,  I  do  not  know;  but  I 
think  they  would  have  dealt  with  the  proposi- 
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iion  that  a  gutter  on  the  top  of  a  house  could  be 
said  to  be  a  sewer  vested  in  the  restry.  Bnt 
they  really  dealt  with  the  case  an  if  the  facte 
were  the  same  as  in  Holland  y.  Lazarus  (tt6i 
sup.) ;  and  in  Holland  y.  Lazarus  there  were  four 
houses  which  by  authority  were  drained  together, 
and  at  a  subsequent  time  the  water  drainage 
from  the  roof  of  another  house  coming  down 
the  stack  pipe  of  that  house  in  the  ordinary  way 
and  getting  into  a  drain  at  the  bottom  afterwarcfs 
communicated  through  that  drain  at  the  bottom 
into  the  drain  which  drained  the  other  four 
houses.  Then  the  only  point  there  was,  is  rain- 
water drainage  from  anotner  building  on  the  same 
footing  as  orainar^  sewage  drainage,  and  does 
the  taking  of  the  rain-water  drainagelrom  another 
building,  not  authorised  by  the  order  for  the 
combined  drainage  originally,  preyent  the  whole 
thing,  the  whole  of  the  dirainage  of  the  fiye 
houses  in  that  way,  from  being  authorised. 
Holland  y.  Lazarus  {Ubi.  sup.)  said  it  did,  and 
the  Court  of  Appeal  in  SiUes  v.  Ftdkam  Borough 
Council  {ubi  sup,)  said  it  did,  and  they  said  tmit 
Holland  y.  Lazarus  was  right.  But  they  never, 
from  beg^inning  to  end  so  far  as  I  can  see,  by  a 
word  in  the  judgment  dealt  with  the  point  that 
causes  the  difficulty,  in  my  opinion,  namely,  that 
the  rain-water  drainage  of  the  other  house  only 
came  into  the  joint  construction,  if  it  may  be  so 
called — if  it  is  a  joint  construction  at  all — 
because  it  happened  to  flow  down  the  roof  of  the 
one  house  and  into  the  gutter  of  the  other 
house,  where  as  I  think  it  became  the  drainage 
of  the  other  house,  and  was  properly  taken  down 
through  the  stack  pipe  of  the  otuer  house.  They 
did  not  deal  with  that  at  all.  Mr.  Mayer  tells 
me,  and  of  course  I  absolutely  accept  his  state- 
ment, that  he  did  urge  that  point  on  the  Court 
of  Appeal.  At  any  rate,  somehow  or  other  the 
point  is  nob  mentioned  in  the  judement  here, 
and,  what  is  more,  it  in  not  mentioned  by  the  law 
reporter  in  his  report  of  Mr.  Mayer's  argument. 
Perhaps  the  reporter  thought  there  was  a  little 
difficulty  about  this  point,  which  had  not  been 
dealt  with  by  the  court,  and  so  he  left  it  out  of  the 
argument  also.  He  states  the  facts,  however, 
exactly  as  they  are  in  this  case.  This  is  his  state- 
ment of  the  facts :  "  An  underground  pipe  or  drain 
carried  sewage  from  house  A  into  the  main  sewer. 
A  eutter  ran  aloug  under  the  eaves  at  the  backs 
of  both  houses,  by  whicii  rain  water  falling  on 
their  roofs  was  carried  into  a  pipe  passing  down 
the  wall  of  house  A.  This  down-pipe  discharged 
by  means  of  a  guUey  into  the  underground  pipe 
or  drain  draining  that  house  as  aforesaid.  From 
house  B  only  rain  water  was  carried  by  this  drain. 
A  nuisance  having  been  occasioned  in  this  drain, 
the  defendants  gave  notice  to  the  plaintiff,  under 
sect.  85  of  the  Metropolis  Management  Act  1855,*' 
and  BO  on.  So  that  he  states  the  facts  exactly  as 
they  are  here.  Now,  under  those  circumstances, 
there  would  be  a  difficulty  about  this  matter. 
Personally,  I  think  that  the  Court  of  Appeal  did 
not,  somehow,  apprehend  the  difference;  but 
there  is  the  case  reported,  and  I  should  have  a 
difficulty  in  not  following  it,  but  it  seems  to  me 
that  it  is  quite  unimportant  in  this  case.  I  have 
expressed  my  views  upon  it  as  it  has  been  argued, 
but  it  seems  to  me  that  it  is  quite  unimportant 
in  this  case  for  the  reason  that  1  have  just  given, 
that  it  only  affects  a  portion  of  this  structure 
which  at  present  is  not  out  of  repair,  and  which. 


moreover,  is  not  a  part  particularly  likely  to  get 
out  of  repair.  It  is  the  part  comiecfced  down  to 
the  sewer,  where  it  is  not  so  very  likely  to  be 
blocked,  and  I  do  not  think  it  is  neoeesary,  really, 
to  make  any  declaration  about  it.  When  I  oome 
to  deal  with  the  question  of  parties,  which  I  must 
deal  with  in  this  case,  there  is  an  additional 
reason  for  not  making  any  declaration.  I  now 
come  to  another  point  altogether.  The  dispute 
arose  as  to  this  matter  between  the  local  authority 
and  the  owners  of  this  house  or  their  repreeenia- 
tives,  the  lepresentatiyes  not,  apparently,  know- 
ing quite  well  who  the  owners  were;  and  an 
appeal  was  taken  to  the  London  County  Council 
upon  the  question.  It  turning  out  that  the 
question  really  was  this  legal  question  of  whether 
this  structure  was  a  sewer  or  a  drain,  the  liondon 
County  Council  quite  rightly  said  that  they  could 
not  deal  with  that  question,  and  that  they  had 
better  adjourn  the  matter.  They  adjoamed  it, 
and  said  the  parties  had  better  take  legal  pro- 
ceeding in  order  to  get  that  question  settled. 
Then,  in  that  state  of  things,  the  local  anthorily, 
to  force  the  matter  on,  gave  a  notice  under 
sect.  83  of  the  Metropolis  Management  Act  of 
1855.  Sect.  83  is  a  section  dealing  with  cases  of 
drains  being  improperly  constructed,  contrary  to 
directions,  and  so  forth,  and  it  mentions  '^the 
offending  person" ;  it  says  that  the  person  ofiiend- 
ing  is  to  forfeit  and  pay  a  sum  not  exceeding  102., 
and  then  gives  power,  if  the  thing  is  not  remedied 
within  fourteen  days,  for  the  local  authority  to  do 
the  work  themselves  and  to  charge  the  expenses. 
That  section,  as  it  seems  to  me,  is  a  section  applic- 
able to  a  case  where  you  can  find  the  offending 
party.  If  Mr.  Alfred  Heaver  had  been  alive,  and 
if  it  is  true  that  he  did  this  work  wrongfully,  and 
not,  as  everybody  supposed,  under  the  sanction 
that  had  been  given,  ii  that  was  the  case  he  would 
have  been  a  "  person  offending,*'  and  this  sum- 
mons could  have  been  taken  out  against  him ;  he 
could  have  been  fined  the  102.,  and  also  the  notice 
could  have  been  given  to  him,  and  thereupon  if 
he  did  not  do  the  work  the  vestry  could  have 
done  the  work  and  charged  the  expenses;  the 
section  would  have  applied.  But  I  think  that 
the  plaintiffs  are  right  m  saying  that  it  does  not 
apply  unless  you  can  serve  notice  on  the  offending 
person.  It  does  not  follow  that  the  structure  was 
authorised,  but  this  particular  machinery  for 
dealing  with  the  unauthorised  act  only  applies  if 
you  can  find  the  offending  party.  Consequently, 
I  think  that  that  notice  was  wrons.  Now,  the 
result  of  it  was  that  the  executors  of  Mr.  Alfrsd 
Heaver  commenced  this  action.  I  should  have 
said  that  the  notice  purported  to  be  addressed  to 
*'  the  executors  of  Alfred  Heaver  and  to  aQ  others 
whom  it  may  concern";  and  the  proceedings 
were  commenced  in  the  name  of  the  executors  of 
the  late  Alfied  Heaver.  It  was  not  until  the 
action  had  proceeded  a  considerable  distance  that 
the  solicitors  who  were  •conducting  the  proceed- 
ings discovered  that  there  was  a  mistake  about 
the  title,  and  that  the  executors  of  the  late  Alfred 
Heaver  were  not  possessed  of  the  term  in  this 
property,  but  that  the  term  was  vested  in  those 
two  as  trustees  of  the  marriage  settlement  of  one 
of  the  gentlemen.  It  was  a  mistake.  It  was  not 
addressed  to  the  parties  to  whom  the  property 
belonged.  The  mistake  in  the  address  <k  the 
notice  to  those  people  was  occasioned  by  a  pre- 
vious mistake  in  giving  those  names  as  the  names 
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of  the  people  oonoemed  before  this  action  had 
begtm;  but  the  notice  was  addressed  to  the 
exeoators,  and  the  action  was  commenced  in  the 
name  of  the  executors.  Then,  after  the  proceed- 
ings had  gone  some  considerable  way  the  matter 
wae  found  out ;  a  letter  was  written  to  the 
defendants  stating  that  at  the  trial  thej  would 
apply  for  an  amendment.  At  the  trial  they  did 
apply  for  an  amendment,  and  I  said  it  had  better 
he  made,  and  that  they  should  be  added  as 
additional  parties,  for  the  purpose  of  having 
all  questions  decided,  without  prejudice  to  the 
question  of  costs,  which  I  was  to  deal  with 
afterwards.  That  being  so,  how  does  the  matter 
stand?  The  action  tlat  was  to  be  brought 
was  an  action  for  two  purposes;  one,  to 
get  an  injunction  against  this  notice  being 
acted  upon,  and  the  other  to  get  a  declaration 
upon  the  real  point  in  dispute  between  the 
parties,  the  substantial  pointy  which  affected  a 
considerable  amount  of  money  I  suppose,  in  this 
and  other  houses  of  similar  construc^on.  It  was 
an  aotioD  to  get  a  decision  on  that  substantial 
point,  whether  these  things  were  drains  or  sewers ; 
that  is  the  point  of  substance.  But  it  is  also 
said,  "  at  any  rate,  you,  the  restry,  were  wrong  in 
this  notice,"  and  I  think  they  were  wrong.  Now, 
what  happened  was  that  the  plaintiffs  in  the 
action  got  from  a  judge  in  chambers  an  inter- 
locutory  injonction  ex  parte,  and  then,  on  the 
summons  coming;  on  as  to  the  continuance  of 
that  ex  parte  injunction,  the  defendants  gave  an 
undertaking  not  to  act  on  the  notice,  and  there- 
upon the  matter  stood  till  the  tiial,  and  the  costs 
of  it  were  reserred.  That  being  the  state  of 
things,  I  have  got  to  consider  what  is  to  be  done. 
At  the  date  of  the  action  the  local  authority — 
the  borough  council  as  it  is  now  called — nad 
given  this  notice.  I  suppose  it  must  be  con- 
sidered to  be  a  threat  to  act  upon  it,  but,  of 
course,  it  is  perfectly  clear  that  it  only  was  given 
as  a  step  in  the  proceedings,  in  the  dispute  that 
was  going  on  as  to  whether  this  was  a  sewer  or  a 
drain,  as  a  notice  which  they  considered  them- 
selves entitled  to  give,  and  as  a  means  of  forcing 
the  thing  to  a  head.  If  they  had  actually  com- 
mitted any  trespass  under  it^  the  thing  would  be 
different;  there  would  be  substantia  damage; 
but  as  it  is  there  is  no  substantial  damage. 
However,  I  think  that  the  true  owners  of  Uie 
property  would  have  been  justified  in  coming  for 
an  injunction,  and  that,  if  they  had  come  for  the 
injunction  and  an  undertaking  had  been  given, 
:  s  a  matter  of  form  the  injunction  would  have 
been  granted.  The  local  authority  upon  getting 
the  other  point  decided  of  course  would  not  want 
to  proceed  with  this  notice ;  and  I  think  at  any  rate 
the  matter  would  be  met  sufficiently  by  a  declara- 
tion. Further,  as  it  was  in  point  of  fact  the 
wrong  people  who  brought  the  action — people 
who  £id  really  got  no  title — by  mistake  no  doubt 
— ^the  one  mistake  should  be  set  against  the  other. 
And,  long  before  the  real  people  who  were 
entitled  to  complain  of  any  threatened  trespass, 
if  there  had  been  any  threatened  trespass,  came 
into  the  proceedings  at  all,  or  claimed  to  come 
into  the  proceedings,  the  vestry  said,  "  We  do  not 
propose  to  act  on  this  notice ;  it  is  a  mere  step  to 
bring  these  proceedings  to  a  head,"  and  so  on. 
That  being  so,  the  question  is  how  I  have  got  to 
deal  with  the  costs.  Now,  my  view  of  itis  this :  that 
this  is  an  action  in  which  the  defendants  have  suc- 
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ceeded  upon  all  the  main  points  in  the  action. 
I  think  that  the  defendants  must  have  the 
costs  of  the  action;  but  I  think  that  they 
were  wrong  with  reference  to  this  particular  step 
of  the  proceedings,  and  that  the  proper  way  of 
dealing  with  the  matter  is  to  say  that  the  defen- 
dants must  pay  any  costs  arising  out  of  that 
interlocutory  mj auction.  That  will  be  sufficient 
to  meet  what  1  have  called  the  subsidiary  point 
in  reference  to  the  notice  which  they  wrongly 
gave,  which  caused  nobody  any  harm,  and  as 
to  which  the  persons  who  were  entitled  to  com- 
plain of  it  never  came  forward  to  complain  until 
the  thing  had  been  practically  withdrawn.  I 
think  that  will  meet  the  case.  I  propose  there- 
fore to  make  a  declaration  that  this  structure 
down  to  the  point  where  the  rain-water  pipe 
comes  into  it  is  a  drain  and  not  a  sewer.  I  say 
nothing  one  way  or  the  other  in  the  declaration 
as  to  tne  portion  following  on  to  that  towards 
the  sewer.  I  leave  that  out  because  it  is  not  out 
of  repair,  and  because  I  have  a  little  doubt  as  to 
whether  the  decision  of  the  Court  of  Appeal 
applies  to  it,  and  as  to  how  to  deal  with  it.  1  do 
not  think  fit  to  make  any  declaration  with  refer- 
ence  to  that  part.  Then,  I  also  make  a  declaration 
that  the  notice  of  the  31st  July  was  a  bad  notice. 
That  is  quite  sufficient  apart  from  any  injunction, 
as  it  shows  the  way  in  which  I  deal  with  the 
matter.  I  leave  all  the  parties  to  the  action  in  it, 
the  executors  as  well  as  the  added  plaintiffs, 
because  it  is  desirable  that  a  declaration,  if  made, 
should  bind  as  many  people  as  possible.  They 
have  claimed  to  be  addea,  and  they  are  added, 
not  as  individuals  as  they  were  all  parties  ori- 
ginally, but  as  suing  in  an  additional  capacity,  in 
their  capacity  of  trustees  of  the  marriage  settle- 
ment, it  makes  no  difference  as  to  the  costs,  as 
they  were  only  added  during  the  argument,  and 
no  counsel  was  separately  instructed. 

Judgment  far  the  defendants  with  costs  of  the 
action ;  the  defendants  to  pay  the  plaintiffs 
their  costs  of  the  application  for  the  intit' 
locutory  injunction. 

Solicitors  for  the  plaintiffs,  W.  W.  Young,  Son, 
and  Ward. 
Solicitor  for  the  defendants,  B.  M.  Prescott. 


Thursday,  May  5, 1904. 

(Before  Lord  Alyebstone,  C.J.,  Wills  and 

Kbnnbbt,  JJ.) 

Hammond  (app.)  v.  Farrow  (resp.).(a) 

Rating — Weekly  tenancy — Poor  Rate  Assessment 
and  Collection  Act  1869  (32  &  33  Vict.  c.  41), 
ss.  1,  2. 

By  sects,  1  and  2  of  the  Poor  Rate  Assessment  and 
CoUection  Act  1864  no  occupier  of  any  rateable 
hereditament  let  to  him  for  a  term  not  exceeding 
three  months  shall  be  compelled  to  pay  to  the 
overseers  at  one  time  or  within  four  weeks  a 
greater  amount  of  the  rate  than  would  be  dtiefor 
one  quarter  of  the  year. 

Held,  that  this  applied  to  a  weekly  tenancy. 

Gasb  stated  on  a  complaint  preferred  by  the 
respondent,  a  collector  for  the  overseers  of  the 
poor,  against  the  appellant,  for  that  he  the  appel- 
lant then  being  a  person  duly  rated  and  assessed 
to  ihe  relief  of  the  poor,  by  a  certain  poor  rate, 

(a)  Reported  Dy  W  Di  B.  Hirbirt,  Beq.,  Bwiiiter-ftt-Lftw. 
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made  on  the  26th  March  1903  for  the  year  ending 
on  the  25th  March  1904,  and  payable  by  two 
eqaal  instalments,  and  being  liable  to  pay  in 
respect  of  the  first  instalment  ISa.  6d.,  and  in 
respect  of  the  second  instalment  198.  6d.,  had 
neglected  and  refused  to  pay  the  instalments — to 
wit,  the  sam  of  12. 138. 

Upon  the  hearing  of  the  complaint  the  follow- 
ing facts  were  admitted  or  proved  in  evidence : — 

The  rate  was  dnly  laid  and  published,  and  the 
appellant  was  lawf  ally  and  properly  rated. 

The  appellant  was  what  is  known  as  a  weekly 
tenant,  that  is  to  say,  that  the  tenement  in 
respect  of  which  the  appellant  was  rated,  was  held 
by  him  as  tenant  from  week  to  week  at  a  rent  of 
78.  Sd.  a  week,  but  not  for  anv  certain  number  of 
weeks,  and  the  appellant  had  oeen  a  tenant  of  the 
tenement  for  six  months. 

Although  there  was  no  express  agreement  for 
notice  or  as  to  leogth  of  notice  required  to  deter- 
mine  the  tenancy,  nevertheless,  by  local  custom 
prevailing  between  the  landlords  and  tenants  of 
weekly  tenements  a  week's  notice  was  given  on 
either  side. 

The  appellant  had  neither  given  nor  was  under 
any  such  notice  in  respect  of  Buch  tenement. 

The  rate  was  made  on  the  26th  March  1903,  and 
the  rate  was  payable  in  two  equal  instalments  on 
the  26th  March  1903  and  the  1st  Oct.  1903 
respectively. 

The  appellant  was  only  liable  to  an  apportioned 
part  of  the  first  instalment — namely  138. 6i. — and 
to  the  second  instalment,  and  both  had  in  due 
form  been  demanded  of  the  appellant  by  the 
respondent,  and  the  appellant  had  neglected  and 
refused  to  pay  the  same. 

The  appellant  contended  (a)  that  he  was 
entitled  to  the  benefits  of  sect.  2  of  the  Poor  Bate 
Assessment  and  Collection  Act  1869  (32  &  33 
Yict.  c.  41),  and  therefore  that  he  could  not  be 
compelled  to  pay  to  the  overseers  upon  the 
present  complaint  a  greater  amount  of  the  rate 
than  would  be  due  S)r  one  quarter  of  the  year. 
In  support  of  these  contentions  the  appellant 
referred  to  the  case  of  Walton-onthe^nul  Over. 
Beers  v.  Jonee  (69  L.  T.  Rep.  319 ;  (1893)  2  Q.  B. 
175)  as  showing  that  it  had  oeen  assumed  that  a 
quarterly  tenant  was  entitled  to  the  benefit  of  the 
section  of  the  Act. 

Sects.  1  and  2  of  the  Poor  Rate  Assessment 
and  Collection  Act  1869  provide:  (1)  that  the 
occupier  of  any  rateable  hereditaments  let  to  him 
for  a  term  not  exceeding  three  months  shall  be 
entitled  to  deduct  the  amount  paid  by  him  in 
respect  of  any  poor  rate  assessed  upon  such  here- 
ditament from  the  rent  due  or  accruing  due  to 
the  owner,  and  every  such  payment  shall  be  a 
valid  discharge  of  the  rent  to  the  extent  of  the 
rate  so  paid ;  and  (2)  that  no  such  occupier  shall 
be  compelled  to  pay  the  overseers  at  one  time 
or  within  four  weeks,  a  ereater  amount  of  the 
rate  than  would  be  due  for  one  quarter  of  the 
year. 

The  respondent  contended  (a)  that  in  sect.  1  of 
the  Act  the  expression  "  a  term  not  exceeding 
three  months ''  meant  a  term  certain  which  would 
determine  at  a  given  date  not  exceeding  three 
months  without  notice  from  either  landlord  or 
tenant;  {h)  that  a  tenancy  such  as  the  appellants' 
was  not  for  such  a  term,  but  was  a  tenancy  for  an 
uncertain  term  determinable  by  notice  from  either 
landlord  or  tenant;  and,  therefore  (c)  that  the 


appellant  was  not  entitled  to  the  benefit  of  sect  2 
of  the  Act. 

The  justices  were  of  opinion  that  the  sectioiu 
of  the  Act  did  not  apply  to  tenancies  snch  as  the 
tenancy  of  the  appellant,  as  such  tenancies  are 
not  for  a  time  certain,  but  for  an  uncertain  tsorm 
which  is  to  be  determined  by  a  week's  noUce,  and 
they  disallowed  the  objection  of  the  appellant  and 
iesned  their  warrant  for  the  full  amount  claimed* 

C,  C.  Scott  for  the  appellant. — The  justices 
were  wrong,  for  we  are  entitled  to  the  benefit  of 
sects.  1  and  2  of  the  Poor  Bate  Assessment  and 
Collection  Act  1869.  It  was  assumed  in  fFaZion- 
(m-the-Hill  Overseers  v.  Jones  (69  L.  T.  Bep.  319 ; 
(1893)  2  Q.  I^.  175)  that  those  sections  applied  to 
a  quarterly  tenancy,  and  so  they  clearly  apply  to  a 
weekly  tenancy.    He  referred  to 

Hastings  Union  v.  8t.  Jamss^  CUrkenweUy  13  L.  T. 
£ep.  362  ;  L.  Bep.  1  Q.  B.  38. 

DanehwertSt  K.C.  and  Gordon  Hewart  for  the 
respondent. — ^The  words  "  a  term  not  exoeedine 
three  months"  refer  to  a  term  certain,  which 
would  come  to  an  end  without  any  notice  from 
either  side.    They  referred  to 

The  Poor  Belief  Act  1819  (59  Geo.  3,  o.  12,  a.  19. 

A  weekly  tenancy  or  tenancv  from  week  to  week 
is  not  for  a  term  certain,  ana  can  only  be  deter- 
mined by  a  week's  notice  : 

Jones  V.  MiVU,  10  C.  B.  N.  S.  788. 

They  also  referred  to 

Qandy  ▼.  Juhber,  9  B.  &  S.  15  ; 
Bovoen  v.  Anderson  (1894)  1  Q.  B.  165. 

The  tenancy  here  might  be  for  a  term  largely 
exceeding  three  months  if  a  notice  is  not  g^ven, 
and  therefore  the  appellant  cannot  claim  the 
benefits  of  the  sections. 

Lord   Alybrbtonb,  C.J. — In    this    case   the 
question  arises  as  to  whether  the  tenant  here 
should  pay  more  than  a  quarter's  rates,  and  that 
depends  upon  whether  he  is  entitled  to  the  benefit 
of  sect.  2  of  the  Poor  Bate  Assessment  and  Col- 
lection Act  1869.     That  statute  was  obviously 
part  of  certain  legislation  which  contemplated  in 
certain  events  the  liability  of  owners  for  the  rates 
instead  of   the  occupiers.    Both  the  first  two 
sections  of  the  Act  have  to  be  considered.    Sect  1 
provides  that  the  occupier  of  any  rateable  heredita- 
ment let  to  him  for  a  term  not  exceeding  three 
months  is  to  be  entitled  to  deduct  the  amount 
paid  bv  him  in  respect  of  any  poor  rate  assessed 
on  the  hereditament  from  the  rent  due  or  accruing 
due  to  the  owner,  and  sect.  2  provides  that  "  no 
such  occupier,"  that  is  to  say  the  occupier  for  a 
term  not  exceeding  three  months  referred  to  in 
the  first  section,  is  to  be  compelled  to  pay  to  the 
overseers  at  one  time  or  within  four  weeks  a 
greater  amount  of  the  rate  than  would  be  due  for 
one  quarter  of  the  year.    Now,  obviously  sect.  2 
was  passed  tor  the  purpose  of  easing  the  occupiers 
of  small  tenements.    The  case  here  finds  that 
the  tenement  in  respect  of  which  the  appellant 
was  rated  was  held  by  him  as  tenant  from  week 
to  week  at  a  rent  of  78. 3(2.  a  week,  but  not  for  any 
certain  number  of  weeks,  and  Mr.  Danokwerts 
says  that  because  a  weekly  tenant  may  continue 
in  his  tenancy  for  a  long  time— and  in  fact  such  a 
tenant  has  a  right  to  stay  on  until  a  week's 
notice  is  given — that  this  was  not  one  of  the 
tenancies  contemplated  by  sects.  1  and  2  of  the 
Poor  Bate  Assessment  and  Collection  Act  1869 
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as  beini?  "  for  a  term  not  ezoeeding  three 
months.  I  do  not  think  that  that  argument  is 
sound.  As  I  have  said  before,  the  Act  was 
obnously  intended  to  Telieve  ooonpiers  of  small 
tenements,  and  it  was  not  intended  to  make 
weekly  tenants  liable  for  their  rates  and  to  de- 
priye  them  of  the  benefits  of  sect.  2  merely 
because  they  might  continue  in  occupation  for  a 
long  time,  and  so  might  have  a  right  to  the  pre- 
mises for  some  period  exceeding  the  three  months. 
I  think  that  toe  appellant  was  the  occupier  of  a 
rateable  hereditament  let  to  him  for  a  term  not 
exceeding  three  months. 

Wills,  J. — ^I  agree.  As  to  the  argument  that 
the  words  are  not  apt  to  include  a  wewy  tenancy, 
it  is  noticeable  that  exactly  the  same  words  were 
used  in  sect.  2  of  the  Statute  of  Frauds,  and 
under  that  section  it  has  always  been  considered 
that  a  tenancy  from  year  to  year  might  be  created 
by  paroL  Toe  Act  in  question  is  a  compara- 
tiyely  modem  Act,  and  the  Legislature,  when 
they  passed  it,  had  the  Statute  of  Fn^uds  before 
them.  I  think  that  the  words  "  occupier  of  any 
rateable  hereditament  let  to  him  for  a  term  not 
exceeding  three  months  "  means  an  occupier  who 
has  not  an  assured  tenancy  for  more  than  three 
months. 

Kennbdt,  J. — ^I  at;ree.  I  think  that  when 
you  take  the  words  in  their  natural  sense  much 
doubt  is  not  possible.  Sect.  1  of  the  Act  says 
"  let  to  him,"  which  shows  that  the  letting  is 
what  you  have  to  look  at,  and  here  the  letting 
WM  merely  a  weekly  one.  ^^^  „^j^^ 

Solicitor^  :  Nicol,  Son,  and  Jones,  for  Pickstone 
and  Jones,  Radclifte ;  James  Isherwood,  Bury. 


Thursday,  May  5. 

(Before  Lord  Alyebstonb,  G.J.,  Wills  and 

Kbnnedt,  JJ.) 

Nobth-Eastbbn  Bbewebies  Limited  (apps.) 

V.  Gibson  (resp.).  (a; 

Merchandise  marks — Trade  description — Invoice 
— KOderhin — Merchandise  Marks  Act  1887  (50 
&  51  Viet.  c.  28),  «.  2. 

O.  having  ordered  one  kilderkin  of  mild  ale 
received  a  ccuk  of  ale  together  xoith  an  invoice 
which  stated :  "  Bought  of  North*  Eastern 
Breweries  Limited.  Oct.  21,  1903.  Kils  1. 
MUdAUBM.    Per  BW.  48«.—lZ." 

The  cask  held  seventeen  gallons  one  quart  and  one 
pint,  and  a  hOderkin  is  a  cask  holding  eighteen 
gallons.  It  was  found  as  a  fact  that  the 
appellants  knew  that  the  process  of  coopering 
casks  had  the  effect  of  diminishing  their  holding 
capacity. 

Held,  thfji  the  appellants  were  rightly  convicted  of 
applying  a  false  trade  description  within 
sect,  2  (1)  (d)  of  the  Merchandise  Marks  Act 
1887. 

Case  stated  on  an  information  preferred  by  the 
respondent  under  sect.  2  of  the  Merchandise 
Marks  Act  1887  (50  k  51  Yict.  c.  28;,  for  that  the 
appellants  on  or  about  the  2l8t  Oct.  1903,  at 
West  Bainton,  in  the  county  of  Durham,  did 
unlawfully  apply  a  certain  false  titide  description 
— ^namely,  one  kUs  (meaning  thereby  kilderkin  or 

(a)  Baportad  by  W.  di  B  Hsbbb&t,  Eiq..  BMTister-»t.L*w 


cask  containing  eighteen  gallons) — ^to  certain 
goods,  to  wit,  a  cask  of  beer,  false  as  to  the  measure 
or  guage  thereof,  contrary  to  the  provisions  of  \h» 
Merchandise  Marks  Act  1887. 

The  following  facts  were  proved  or  admitted : — 

The  appellants  carry  on  business  as  brewers  and 
wine  and  spirit  merchants,  and  the  respondent, 
B>obert  Gibson,  is  a  licensed  victualler  and  a 
tenant  under  the  appellants  of  the  Lord  Seaham 
public- house  at  West  Bainton,  and  by  the  terms 
of  his  tenancy  he  is  bound  to  purchase  of  the 
appellants  all  ale  and  other  intoxicating  liquors 
sold  by  him  on  his  premises. 

In  October  last  the  respondent  ordered  one 
kilderkin  of  mild  ale,  and  on  the  21st  Oct.  last  he 
received  from  the  appellants  a  cask  of  ale 
together  with  an  invoice.  This  invoice  was 
marked  A. 

The  respondent  afterwards  ascertained  that  the 
cask  would  hold  seventeen  gallons  one  quart  and 
one  pint  only. 

The  invoice  marked  A  was  as  follows : 

Wear  Brewery,  SonderUuid.  Mr.  B.  Gibson. 
Bddnton.  Boaght  of  North- Eaatem  Breweries  Limited. 
Oot  21, 1903.  Kils.  1.  MUd  Ale  B.M.  Per  Brl.  48«. 
—11. 

The  respondent  also  proved  that  he  had  in  his 
possession  eleven  other  casks  purporting  to  be 
kilderkins  of  eighteen  gallons  each,  which  had 
contained  ale  and  beer  supplied  to  him  at  various 
other  times  by  the  appellants,  and  that  seven  of 
such  casks  were  deficient  in  holding  capacity,  and 
of  the  remainder  one  held  exactly  eighteen  gallons, 
and  three  slightly  more  thin  that  quantity. 

It  was  also  proved  by  the  chief  inspector 
of  weights  and  measures  under  the  County 
Council  of  Durham  that  he  had  at  the  request 
of  the  respondent  measured  the  contents  of 
the  cask,  and  that  he  found  it  would  contain 
seventeen  gallons  one  quart  and  one  pint  only, 
and  that  he  had  also  examined  eleven  other  casks 
belonging  to  the  appellants  which  were  in  the 
respondent's  possession  purporting  to  be  kilder- 
kins of  eighteen  gallons,  ana  that  he  found  seven 
of  such  casks  deficient  in  holding  capacity. 

It  was  also  proved  on  behalf  of  the  appeUants 
that  the  process  of  coopering  casks  which  has  to 
be  carried  out  by  all  brewers  has  the  effect  of 
dioiinishing  the  holding  capacity  of  casks  sub- 
jected to  such  process ;  and  also  that  it  was  usual 
when  casks  containing  ale  are  sent  out  by  the 
appellants  to  their  customers  that  an  invoice  is 
made  out  by  the  appellants'  invoice  clerk  in  tri- 

Elicate,  and  that  each  such  document  is  stamped 
y  him  with  the  words,  "  Our  casks  are  vessels  to 
carry  beer  not  measures,  but  care  is  taken  that 
they  contain  not  less  than  their  reputed  q  uantities," 
and  that  one  of  such  invoices  is  handed  to  the 
cuAtomer  receiving  the  casks,  another  is  signed 
by  such  customer  and  returned  to  the  office  of  the 
appellants,  and  the  other  is  retained  by  the 
appellants  in  their  invoice  book. 

The  triplicate  of  the  invoice  left  with  the 
respondent  on  the  21st  Oct.  last  was  produced 
by  one  Ross  Hunter,  the  appellants'  invoice  clerk, 
and  was  annexed  to  the  case  and  marked  "  B." 

The  invoice  sent  with  the  ale  and  the  cask  in 
question,  and  marked  A,  was  not  impressed  with 
tne  words  above  referred  to. 

Boss  Hunter  also  produced  as  proof  that  in- 
voices were  so  stamped  as  aforesaid  seven  other 
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invoices,  all  of  which  wAre  impressed  or  stamped 
with  the  words  above  referred  to,  and  par- 
ported  to  be  signed  by  the  respondent,  bat  the 
respondent  stated  on  oath  that  only  one  of  the 
invoioes  delivered  to  him  was  stamped  with  the 
words  referred  to.  The  invoice  marked  A  was  the 
only  one  prodaced  by  the  respondent. 

The  attention  of  the  jastices  was  drawn  to  the 
following  cases — namely :  Biidd  v.  Lucas  (64  L.  T. 
Rep.  292;  (1891)  1  Q.  B.  408)  and  HayUy  v. 
Taylor  (82  L.  T.  Rep.  803). 

The  jastices  foand  as  facts:  (1)  That  a  kil- 
derkin is  a  cask  of  safficient  capacity  to  hold 
eighteen  gallons.  (2)  That  the  cask  in  qaestion 
was  of  a  capacity  to  hold  seventeen  galloas  one 
qaart  and  one  pint  only.  (3)  That  the  invoice 
and  the  cask  had  been  supplied  to  the  respon- 
dent by  the  appellanto  in  the  asaal  coarse  of 
their  basiness  and  with  their  knowledge.  (4)  That 
the  appellante  were  aware  that  the  process  of 
coo|>ering  casks  had  the  effects  of  diminishing  the 
holding  capacity  of  saoh  casks. 

They  therefore  convicted  the  appellante  of  the 
offence  charged  against  them  in  the  information. 

Sect.  2  of  the  Merchandise  Marks  Act  1887  is  as 
follows : 

(1)  Every  person  who  (a)  forges  any  trade  mark,  or 
(b)  falsely  applies  to  goods  any  trade  mark  or  any  mark 
so  nearly  resembliog  a  trade  mark  as  to  be  oalonlated 
to  deceive,  or  (c)  makes  any  die,  block,  machine,  or 
other  instrument  for  the  porpose  of  forging  or  of  being 
need  for  forging  a  trade  mark,  or  (d)  applies  any  false 
trade  description  to  goods,  or  (e)  dispoaes  of  or  has  in 
his  possession  any  die,  block,  machine,  or  other  inatm* 
ment  for  the  purpose  of  forging  a  trade  mark,  or  (/) 
oanses  any  of  the  things  above  in  this  section  mentioned 
to  be  done,  shall,  snbject  to  the  provisions  of  this  Act,  and 
unless  he  proves  that  he  acted  without  intent  to  defraud, 
be  guilty  of  an  offence  against  this  Ao^. 

Lush,  K.O.  and  Simey  for  the  appellante. — The 
jastices  have  not  foand  here  any  fraad  on  the  part 
of  the  appeUante,  and  there  was  no  evidence  of 
any  fraud  ^hich  is  a  necessary  ingredient  of  an 
offence  under  sect.  2  of  the  Merchandise  Marks 
Act  1887.  There  was  in  fact  here  no  false  trade 
description  to  goods,  for  no  description  of 
capacity  was  made  by  the  appellante,  and  the 
stemped  words  upon  all  the  invoices,  with  the 
exception  of  this  one  of  the  21st  Oct.,  clearly 
shows  that  no  description  of  capacity  was  made. 

Lowenthal,  for  the  respondent,  was  not  called 
up  to  argue. 

Lord  Alyebstonb,  G.J. — In  these  cases  I 
think  a  good  deal  too  much  is  very  often  said  | 
about  justices  not  having  found  fraud,  and  thiogs 
of  that  kind.  The  scheme  of  the  Act  is  not  dim- 
cult  to  follow.  The  application  of  a  false  trade 
description  must  be  considered,  having  regard  to 
whether  it  is  a  false  description,  and  there  is  a 
protection  under  sub- sects,  (a),  (6),  and  (c),  and 
the  defences  about  reasonable  precautions  haviug 
been  taken  and  other  vrise  acting  innocently,  and 
giving  information,  ard  so  on,  are  only  defences 
which  are  properly  raised  where  there  is  that 
which  is  proved  or  teken  to  be  a  false  trade 
description.  The  main  point  Mr  Lush  has 
argued  here  is  that  under  the  circumstances, 
either  with  or  without  the  note,  there  is  no  false 
trade  description.  I  must  point  out  that  on  the 
question  of  the  defendante  proving  that  they  acted 
innocently  and  took  honest  precautions  there  is 
a  finding  which  I  think  is  conclusive  against  the 


defendante— that  is  the  fourth  finding:  "That 
the  appellante  were  aware  that  the  prooess  of 
coopering  casks  had  the  effect  of  diminishing  the 
holding   capacity   of   such   casks."     Therefore, 
although  it  is  not  said  and  not  found  in  the  case 
that  they  are  too  big  in  the  beginning,  care  is  to 
be  taken  after  the  casks  have  been  ooopenfd.    In 
that  state  of  things,  I  think  the  case  must  be 
argued  on  the  basis  that  the  justices  found  that 
what  Mr.  Gibson  got  was  invoice  A,  and  I  think 
probably  they  were  also  satisfied  that  he  sigoed  a 
copy — whether  or  not  it  helps  the  appellante  I 
will  consider  in  a  moment     With  r^ard  to  the 
false  trade  description,  the  thing  sent  oat  was 
"  I  kildeikin."    It  is  not  necessary  in  the  least 
to  call  the  thing  a  kilderkin ;  you  may  call  it  a 
vessel  conteining  so  much,  or  a  cask  oonteining 
so  much,  or  ^ou  may  use  a  neutral  term  and 
call  it   a   vessel — they  are  all    vessels   in   one 
sense — but  the  three  measures  of  quantity  known 
for  beer  purposes  are  those  enumerated  on  the 
defendant's  own  invoices — a  hogshead,  a  barrel, 
and  a  kilderkin ;  and  nobody  can  suggest  that  a 
description  by  kilderkin  is  not  a  description  of 
quantity.    I  do  not  think  Mr.  Lush  seriously  oon- 
.  tends  that.  Knowing  the  barrel  may  contein  a  less 
quantity  under  certain  circumstances,  and  the 
appellants  are  the  people  who  best  are  able  to 
measure  it,  for  the  publican  who  sells   by  retail 
cannot  possibly  have  the  same  means  of  measur- 
ing, even  if  he  could  do  it.    Having  regard  to 
what  must  be  left  in  the  barrel,  the  image,  when 
it  is  being  sold  by  retail,  it  would  be  extremely 
difficult  for  a  publican  to  measure  it  in  the  same 
way ;  but  knowing,  at  any  rate,  it  is  a  thing  which 
they  can  measure,  the  appellants  elect  to  describe 
it  as  a  kilderkin.    In  my  opinion,  if  the  justices  are 
teken  to  have  acted  upon  A,  sent  to  the  appellant 
and  delivered   as  a  trade  description,  I  think  it 
could  scarcely  be  argpied  that  it  was  not  a  false 
description,  and  there  is  ground  for  saying  that 
no  sufficient  precaution  had  been  teken    to  see 
that  the   barrel  iijl  question  contained    not  less 
than  eighteen  gallons.    Mr.  Lash  says  all  that  is 
taken  away,  Mcause  it  must  be  taken  for  the 
purposes   of   this   case   that    Gibson   sigpied  a 
counterfoil  or  duplicate  or  triplicate  with  the  note 
upon  it.    I  confess  I  do  not  think  the  note  does 
Mr.  Lush  any  good  at  all.     I  would  only  point 
out,  though  1  do  not  know  that  it  is  very  impor- 
tant,  that  the  respondent  steted  that  only  one  of 
the  invoices  delivered  ever  had  thctt  stemped  upon 
it.    When  you  look  at  the  note,   what  does  it 
amount  top    Is  it  not  a  stetement  that  the  cakk 
may  contain,  and  that  the  buyer  must  assame 
that  the  cask  may  contain  less  than  a  kilderkin  ? 
It  is  called  a  kilderkin  still,  and  I  must  point  oat 
that  it  seems  to  me  very  important  for  the  par- 
pose  of  dealing  with  this  question  that  the  only 
people  who  can  practically  test  the  capacity  of 
the  particular  barrel  are  the  brewers.    On  that 
document  he  has   signed   they   say  that:  *'Oar 
casks  are  vessels  to  carry  beer,  not  measures " — 
that  may  mean  that  you  are  not  to  take  it  that  it 
is  exactly  eighteen  gallons,  or  that  it  is  exactly 
thirty- six  gallons,  or  whatever  the  other  measure, 
the  hogsh^ul,  is — "  but  care   is  teken  that  they 
contein  not  less  than  their  reputed  quantities." 
In  my  opinion,  the  words  "  reputed  quantities  " 
refer    to  the  words  "  kilderkin  "  and  '*  barrel," 
which   are  on   the  same    document,  that    the 
representation  there  is  that  it  is  eighteen  gallons, 
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and  the  staiement  is  that  yoa  need  not  trouble  to 
be  exact,  bat  you  may  take  it  that  this  is  a 
representation  that  care  has  been  taken  that  it 
contains  at  least  eighteen  gallons.  That  does,  in 
my  opinion  to  adopt  Kennedy,  J.'s  langnage, 
"  lall  the  purchaser  into  sleep."  It  is  a  representa- 
tion on  which  he  is  meant  to  act,  and  I  cannot 
think  that  that  kind  of  note  can  fairly  be  used  to 
say  that  the  "  reputed  qnantitT  "  which  they  have 
ohoeen  to  adopt  is  not  to  oe  applied  to  this 
particnlar  case.  I  think  it  is  open  to  the  descrip- 
tion that  at  leabt  the  reputed  quantity  applies. 
Therefore,  whether  we  assume  that  the  docu- 
ment A  was  the  actual  invoice,  which  is  what  I 
think  the  justices  proceeded  on,  or  whether  we 
are  to  take  it  that  Gibson  knew  that  he  had 
signed  a  document  with  that  note  upon  it,  I 
think  equidly  the  justices  had  facts  before  them 
on  which  they  could  come  to  the  conclusion  that 
it  was  a  false  trade  description,  and  that  they 
were  also  justified  in  coming  to  the  conclusion 
that  the  ddfendants  had  not  satisfied  them  that 
they  had  otherwise  acted  honestly,  or  had  taken 
all  reasonable  precautions  against  the  commission 
of  an  ofEence.  I  therefore  think  that  this  appeal 
must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion,  and  I  am 
willing  to  take  the  case  on  the  footing  that  it 
must  be  dealt  with  as  if  the  document,  the  Invoice  B, 
was  the  one  to  be  considered.  But  I  think  invoice 
B  clearly  states — I  do  not  think  anybody  could 
understand  it  as  meaning  anything  else  than  this 
— that  the  kilderkin  by  which  the  cabk  supplied 
is  described  contains  as  nearly  eighteen  gallons 
as  reasonable  care  can  make  it.  It  turns  out 
that  it  is  short.  Can  it  possibly  be  said  that 
there  is  not  a  false  description  and  a  false  trade 
description  P  If  that  is  so,  the  only  remaining 
question  is  whether  there  was  evidence  that  this 
was  not  done  innocently,  and  whether  the  justices 
have  dealt  with  that  question.  I  think  they  have. 
They  have  found  the  appellants  were  aware  that 
the  process  of  coopering  the  casks  led  to  an  altera- 
tion in  the  contents  of  the  casks  and  to  a  sradual 
diminution  in  the  contents  of  the  casks.  If  they 
had  been  told  that,  and  if  they  Tepresentedthat 
they  had  taken  care  that  they  should  be  as  nearly 
as  possible  up  to  the  mark,  that  this  and  all  their 
casks  should  be  as  nearly  as  possible  up  to  the 
mark— on  all  those  grounds  I  think  the  justices 
were  perfectly  justified  in  thinking  that  that 
oonld  not  possibly  have  been  done,  and  therefore 
that  this  bad  not  been  done  honestly.  I  think 
the  justices  were  right  on  both  points. 

&ENNBDT,  J. — I  agree,  and  I  have  nothing  to 

Appeal  di9mi89ed. 

Solicitors :  Bel/rage  and  Co,,  for  Murray  and 
Biehmond,  Newcastle-upon-Tyne ;  W,  K  Warlow, 
for  Dim  and  Harle,  Newcastle-upon-Tyne. 
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March  12  and  30, 1904. 

(Before  Lord   Alyb&stonb,  G.J.,  Gbantha^m, 
Bbucb,  Darling,  and  Ohannbll,  JJ.) 

Rbz  v.  Humphbib.  (a) 

Criminal  law — Bankruptoy — Fraudtdeni  dehtor-^ 
Ahaeonding  with  property — Debtor's  property — 
Deed  of  aeeigtiment'^Bevocable  deed-^Dehtors 
Aet  1869  (32  <Cr  33  Vict  e.  42),  e.  12. 

Property  of  an  aseignor  does  not  become  the  prO' 
perty  of  the  trustee  under  a  deed  of  assignment 
for  the  benefit  of  creditors  untU  it  has  come  into 
the  possession  of  the  trttstee, 

J.  H,  executed  a  deed  of  assignment  whereby  he 
assigned  aU  hispropertu  to  W.  B.  as  trustee  for 
his  creditors.  The  deed  was  duly  registered  as 
a  deed  of  assignment,  but  was  not  disclosed  to 
the  creditors.  Immediately  after  the  execution 
of  the  deed  J,  H,,  having,  without  the  knowledge 
of  the  trustee,  collected  certain  debts  due  to  him, 
absconded  with  part  of  the  proceeds  of  his 
collection,  and  left  England,  He  was  thereupon 
adjudicated  a  baiikrupt,  and  subsequently  in- 
dicted, under  sect,  12  of  the  Debtors  Act  1869,  for 
having  quitted  England  and  taken  with  him 
part  of  his  property  which  should  have  been 
divided  amongst  his  creditors. 

Held,  that  the  money  with  which  J.  H,  ahsconded, 
having  never  come  into  the  possession  of  the 
trustee,  was  not  the  property  of  the  trustee,  but 
remained  the  property  of  J.  H,  and  that  J,  H, 
was  therefore  properly  convicted  under  sect  12 
of  the  Debtors  Act  1869. 

Reg.  V.  Creese  (29  L,  T,  Rep.  897 ;  12  Cox  C,  C. 
539 ;  L,  Bep.  2  C.  C,  B,  105)  considered  and 
distinguished. 

In  this  case,  stated  by  the  Recorder  of  Banbury, 
the  facts  were  as  follows : — 

The  prisoner  was  tried  on  an  indictment 
charging  him  with  a  felony  under  sect.  12  of  the 
Debtors  Act  1869  for  having,  withia  four  months 
next  before  the  presentation  of  a  bankruptcy 
petition  against  him,  quitted  England  and  taken 
with  him  a  part  of  his  property  to  the  amount  of 
20Z.  and  upwards — ^that  is  to  say,  a  sum  of  120Z. — 
which  ought  to  have  been  divided  amongst  his 
creditors. 

The  prisoner,  Joseph  Humphris,  who  carried  on 
business  at  Banburv,  being  in  a  pecuniary  diffi- 
culty, on  ^e  24th  April  1903  executed  a  deed  by 
which  he  assigned  all  his  property  to  William 
Booth  as  trustee  for  the  benefit  of  his  creditors. 

The  deed  was  executed  by  the  prisoner  and  by 
William  Booth,  the  trustee,  on  the  24th  April, 
but  was  never  executed  by  anv  creditor,  nor  was 
the  name  of  any  creditor  or  tne  amount  of  any 
debt  ever  inserted  in  the  schedule  thereto. 

On  the  24th  April  1903,  before  and  at  the  time 
when  prisoner  executed  the  deed,  he  had  in  his 
possession  the  sum  of  1611,  in  cash,  being  moneys 
due  to  him  which  he  had  collected  from  various 
debtors,  the  whole  of  which  sum  he  retained 
instead  of  >»i>.w^iTig  the  same  over  to  the  trustee. 
William  Booth,  as  trustee,  on  the  25th  April 
1903  took  possession  of  the  prisoner's  business 
premises,  stock,  and  effects,  and  continued  the 
business  until  the  appointment  of  the  official 

receiver  under  the  bankruptoy  consequent  on  the 

*■ 

(a)  Beported  by  A  A.  BsTHUNi,  Baq.,  B«rriat«ir«»-Lftw. 
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petition  which  was  sabsequently  presented.  The 
deed  was  registered  uoder  the  Deeds  of  Arrange- 
ment Act  1887  on  the  27th  April  1903. 

On  the  28bh  April  1903  the  prisoner  absconded 
from  and  quitted  England  and  went  to  Oanada, 
taking  with  him  the  sum  of  120{.,  part  and  parcel 
of  the  sum  of  1611.  of  which  he  was  possessed  on 
the  24th  April  1903. 

On  the  30th  April  1903  a  bankraptcy  petition 
was  presented  against  the  prisoner ;  a  receiving 
order  was  thereupon  made  on  the  15th  May  1903, 
and  on  the  18th  liay  1903  the  prisoner  was  adju- 
dicated a  bankrupt.  No  evidence  was  adduced 
at  the  trial  that  any  creditor  knew  of  the 
prisoner's  intention  to  execute  the  deed,  or  that 
any  creditor  had  ever  in  any  way  assented  thereto, 
or  that  any  creditor  ever  knew  of  its  existence,  or 
that  the  trustee  had  done  anything  under  the 
deed  beyond  taking  possession  of  the  prisoner's 
property  and  effecte  and  carrying  on  his  business. 

At  the  close  of  the  prosecution  it  was  submitted 
on  behalf  of  the  prisoner  that  there  was  no  case 
to  go  to  the  jury,  because  on  the  evidence  the 
sum  of  120Z.  80  taken  away  by  the  prisoner  on  his 
quitting  England  as  aforesaid  was  under  and  by 
virtue  of  the  deed  the  property  of  the  trustee  and 
not  the  property  of  the  prisoner  at  all,  and  there- 
fore, on  the  authority  of  Beg,  v.  Creese  ( 29  L.  T. 
Rep.  897 ;  12  Cox  G.  C.  539 ;  L.  Rep.  2  G.  G.  R. 
105),  the  case  was  not  within  sect.  12  of  the 
Debtors  Act  1869. 

The  recorder  declined,  however,  to  withdraw 
the  case  from  the  jury,  but  consented  to  reserve 
the  point. 

The  jury  returned  a  verdict  of  guilty,  and  the 
prisoner  was  sentenced  to  six  months'  imprison- 
ment in  the  second  division  and  was  released  on 
bail  pending  the  decision  of  the  court. 

The  quesnon  for  the  opinion  of  the  court  was 
whether  the  sum  of  1202.  so  taken  away  by  the 
prisoner  when  he  quitted  England  was  "  his  (the 
prisoner)  property  within  the  meaning  of  sect.  12 
of  the  Debtors  Act  1869  (32  &  33  Yict.  c.  62). 

Vaehell  for  the  prisoner. — ^The  case  is  concluded 
by  Beg.  v.  Creese.  The  whole  point  is  whether 
the  property  was  the  property  of  the  prisoner  or 
the  property  of  the  trustee,  and  here  the  prisoner 
had  parted  with  all  his  property  to  the  trustee. 
He  might  possibly  have  been  convicted  of  larceny 
of  the  trustee's  property,  but  he  cannot  be  con- 
victed under  sect.  12  of  the  Debtors  Act  1869. 
This  deed  was  irrevocable.  It  had  not  been  com- 
municated to  the  creditors,  and  might  therefore 
be  revocable  so  far  as  they  were  concerned 
{Sigqers  v.  Evan,  5  E.  &  B.  367),  but  the  trustee 
had  incurred  expense  under  it,  and  it  was  there- 
fore irrevocable  in  respect  of  him. 

Sutton  for  the  Grown. — The  facts  in  this  case 
are  different  from  the  facts  in  Beg.  v.  Creese. 
In  that  case  the  fact  of  the  execution  of  the 
deed  had  been  communicated  to  the  creditors, 
and  the  debtor's  money  and  other  property  had 
actually  come  into  the  possession  of  the  trustee. 
Here,  however,  the  trustee  never  had  the  money 
which  the  prisoner  misappropriated ;  the  prisoner 
was  merely  liable  to  account.  The  deed  was 
revocable.  No  creditor  had  expressed  his  assent 
to  it: 

Acton  V.  Woodgate,  2  My.  A  K.  492 ; 

Johns  V.  James,  39  L.  T.  Bep.  54 ;  8  Ch.  Div.,  at 
p.  748,  per  James,  L.J.  disouBsiiig  Oarrett  v. 
Lord  Lauderdale,  2  Bass.  A  My.  451 ;  3  Sim.  1. 


Further,  the  effect  of  the  prisoner's  retaining  the 
161 Z.  was  to  revoke  the  deed  pro  ianto. 


Vaehell  in  reply. 


Cur.  adv.  vuU. 


The  judgments  of  Lord  Alverstone,  G.J., 
Grantham,  Darling,  and  Ghannell,  J  J.  was 
delivered  by 

Lord  Alverbtonb,  G.J.  —  This  was  a  case 
stated  by  the  Recorder  of  Banbury  on  the  ooii- 
viction  Mfore  him  of  the  prisoner  on  a  charge^ 
under  the  1.2th  section  of  the  Debtors  Act  1869,  of 
having  within  four  months  next  before  the  pre- 
sentation of  a  bankruptcy  petition  against  him 
quitted  England  and  taken  with  him  a  part  of 
his  property  to  the  amount  of  202.  and  upwards— 
that  is  to  say,  a  sum  of  1202. — which  ought  by  law 
to  be  divided  amongst  his  creditors.  The  prisoner 
was  proved  to  have  so  quitted  England  taking 
with  him  1202,  but  he  had,  shortly  before 
going,  executed  a  deed  of  assignment  of  all  his 
estate  to  a  trustee  for  the  benefit  of  his  credi- 
tors, and  it  was  contended  on  hb  behalf,  on  the 
authority  of  the  case  of  Beg.  v.  Creese  (uH  9up.\ 
that  the  1202.  was  not  "part  of  his  property** 
within  the  meaning  of  the  section.  That  case  ia 
undoubtedly  somewhat  similar  to  the  present^  and 
we  have  to  consider  whether  it  is  distinguishable. 
There  the  charse  was  preferred  under  sub-sect.  5 
of  sect.  11  of  the  Debtors  Act  1869  as  to  frando- 
lently  receivinff  "  any  part  of  his  property,"  and 
it  is  impossible,  we  think,  to  put  a  different 
meaning  on  the  words  "  any  part  of  his  proper^  " 
in  the  12th  section  to  that  which  they  bear  in  the 
11th  section,  sub-sect.  5.  But  for  the  doobta 
created  by  the  decision  in  Beg.  v.  Creese,  we 
should  certainly  have  held  that  "his  property 
which  ought  to  be  divided  amongst  his  cieditorB» 
in  the  s^tion  in  question,  included  property 
which  had  been  his,  which  remained  in  his  pos- 
session, and  the  title  to  which,  so  far  as  parted 
with  at  all,  had  only  been  parted  with  by  him 
in  such  a  way  as  to  leave  it  3tul  divisible  amongst 
his  creditors  in  the  event  of  bankraptcy. 
The  concluding  words  of  the  section,  "  unless  the 
jiry  are  satisfied  there  was  no  intention  to 
defraud,''  would  be  sufficient  to  protect  the 
accused  where  he  had  acted  innocently  and  not 
in  contemplation  of  bankruptey.  We  have,  how- 
ever, to  see  whether,  if  we  so  held,  it  would  be 
contrary  to  anything  really  decided  in  Beg.  t. 
Creese,  and  for  that  purpose  we  have  to  consider 
the  facte  of  that  case  and  this.  In  Beg.  ▼.  Creem 
the  assignment  of  the  21st  Deo.  1872  had  heen 
acted  upon,  and  was  undoubtedly  a  genuine  trans- 
action ;  further  advances  had  been  made  ^P^  it. 
Creese  entered  the  service  of  Lakin  and  White, 
the  trustees  under  the  deed  pursuant  to  the  terms 
of  it,  and  for  several  months  continued  to  act  as 
the  agent  and  bailiff  of  the  trustees.  The  bank- 
ruptcy of  Creese  did  not  take  place  until  the  17th 
Got.  1873,  nearly  a  yesr  after  the  date  of  the 
deed,  and  the  removal,  which  was  the  alleged 
offence  under  ^ub-sect.  5,  of  sect.  11,  took  place  on 
the  14th  or  16th  Oct.  1873.  The  only  ground 
on  which  the  title  of  the  trustees  of  the  deed 
failed  was  that  the  deed  of  Deo.  1872  had  not 
been  registered  as  a  bill  of  sale.  It  seems  to 
us,  therefore,  that  the  court  was  right  in  holding 
that  at  the  date  of  the  alleged  fraud  the  pro- 
perty really  belonged  to  the  trustees  and  not  to 
Creese.     We  agree,  therefore,  that  Beg.  v.  Ci 
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was  rightly  decided,  the  faots  of  that  case  being  as 
stated;    bat  if  the  reasoning  of  the  court  lavs 
down  any  general  rale  which  would  exempt  the 
defendant  in  this  caf>e  from  responsibility,  we  do 
not  agpree  with  it.    The  faots  in  this  case  appear 
to  be  different.    Except  by  the  trustee  taking 
possession  of  the  stock  and  effects,  the  deed  does 
not  appear  to  hare  e^er  been  acted  on.    The  120Z. 
with  wnich  the  prisoner  absconded  was  no  doubt 
money  which  the  trustee  under  the  deed  might 
have  claimed  from  him  by  virtue  of  the  assign- 
ment, but   he   never  did  get    it   as  the   tras- 
tees    of    the    deed   in    Cree$e*8    case    got   the 
stock  which    Greese   misappropriated,    and,    at 
most,  the  trustee  here  had  a  mere  paper  title. 
Nothing  took  place  which  would  make  this  money 
which  the  defendant  was  obviously  keeping  back 
from  his  creditors,  and  which  he  had  in  his  actual 
possession  and  was  not  holding  for  the  trustee,  in 
any  real  sense  the  property  of  the  trustee  under 
the  deed  executed  three  days  before  the  abscond- 
ing. We  do  not  adopt  the  view  that  the  deed  was 
revocable   so  far   as    regards   the   property  of 
which  the  trustee  under  it  got  possession,  for  the 
trustee  had  an  interest  in  it.    James*  L.J.  in 
Johns  V.  James  (8  Gh.  Div.,  at  p.   751)  says: 
"  You  cannot  revoke  the  deed  ana  get  the  pro- 
perty out  of  the  hands  of  the  trustee  until,  at  all 
events,  you  have  satisfied  all  the  charges  and 
expenses  he  has  incurred,  and  any  right  he  has 
acquired  in  the  property.    It  is  not  a  revocation 
of  the  deed ;  it  is  a  revocation  of  the  directions 
given  by  the  deed  to  the  assignee  as  to  what  he 
should  do  with  the  property."    The  deed  there- 
fore was  not  i*evocable,  but  as  to  the  money  of 
which  the  trustee  never  got  possession,  no  irrevoc- 
able trust  appears  to  have  been  created.      We 
think  that  the  recorder  was  right  iu  leaving  the 
case  to  the  jury,  and  that  on  the  facts  the  120{. 
was  when  taken  away  by  the  prisoner  his  pro- 
perty which  ought  by  law  to  be  divided  amongst  his 
oreditors,  and  that  any  claim  which  the  trustee 
under  the  deed  might  have  to  have  the  money 
handed  over  to  him  is  not  sufficient  to  prevent 
the  operation  of  sect.  12  of  the  Ddbtors  Act  1869. 
The  conviction  must  be  affirmed,  and  the  defen- 
dant be  ordered  to  serve  the  remainder  of  the 
sentence. 

Bbucb,  J. — I  affree  that  the  conviction  must 
be  affirmed.    But  I  wish  to  add  that  I  think  the 
facts  in  Beg.  v.  Creese  were  very  different  from 
the  facts  in  the  present  case,    in  this  case  the 
deed  of  assignment  was  a  voluntary  deed  executed 
by  the  debtor  for  the  benefit  of  his  creditors  and 
was  not  communicated  to  them,  and  so  was  revoc- 
able by  him  except  in  so  far  as  the  trustee  had 
acquired  an  interest  in  the  property  assigned. 
i5at»  so  long  as  there  were  proceeds  to  meet  the 
claim  of  the  trustee  for  his  expenses  in  acting 
under  the  direction  of  the  deed,  the  debtor  was 
at  liberty  to  revoke  the  mandate  contained  in  the 
deed  so  far  as  it  related  to  the  residue  of  his 
property.    I  think  there  was  no  evidence  what- 
ever   to    show    that  the  trustee    had    acquired 
any  interest  ia  the  sum  of  120{.  in  question. 
When  on  the  28th  April  the  debtor  appropriated 
the  sum  of.  1202.  which   had  never  been  in  the 
possession  of  the  trustee,  1  think  he  revoked  the 
mandate  to  the  trustee  contained  in  the  deed  so 
far  as  it  related  to  the  120Z.    In  the  case  of  Beg, 
▼.  Creese  the  deed  was  not  a  voluntary  deed,  for 
part  of  the  consideration  of  the  deed  was  a  sum 


of  3502.  naid  by  one  of  the  trustees  to  the  debtor. 
The  deed,  therefore,  in  that  case  was  not  a  reyoc- 
able  deed,  and  the  monepr  which  the  prisoner 
appropriated  he  had  received  as  the  servant  or 
bailiff  of  the  trustees,  and  the  money  was  clearly 
the  money  o£  the  trneteee.    Conviction  affirmed. 

Solicitor  for  the  Grown,  Solicitor  to  the 
Treasury. 

Solicitor  for  the  prisoner,  Crowther  Daviee, 
Leamington. 


iugxtm  SjOwA  of  lalricattire 


COURT    OF    APPEAL. 

AprU  20,  21,  and  22, 1904. 

(Before  Gollins,  M.B.,  Bombb  and 
Mathew,  L.JJ.) 

Williams  and  othbbs  v  Nobth*8  NAyioATioN 

GOLLIBBIES  (1889)  LlMITBD.(a) 
APPEAL  FBOM  THB  KINQ'S  BENCH  DrVIBION. 

Employer  and  workman — Truck  Acts — Wages—' 
Judgment  debt— Set  off—Truck  Act  1831  (1^2 
WiU.  4,  c.  37),  ««.  3,  9. 

The  deduction  hy  an  employer  of  the  amount  of  a 
judgment  debt  due  to  him  from  a  workman 
from  the  wages  of  the  workman  is  not  made 
illegal  by  the  Truck  Act  1831. 

Appeal  by  the  defendants  from  an  order  of 
Bucknill,  J.  granting  an  interim  injunction  until 
the  trial  of  the  action. 

The  plaintiffs  were  six  miners  who  were  in  the 
employment  of  the  defendants. 

Under  their  written  contract  of  service  the  men 
could  not  absent  themselves  from  work  without 
giring  notice. 

The  plaintiffs  and  other  workmen  on  the  22nd 
D  c  1903  absented  themselyes  from  work  without 
Jeave  and  without  having  given  notice 

The  defendant  thereupon  took  out  summonses 
against  them  before  a  court  of  summaryjurisdic- 
tion  under  sect.  4  of  the  Employers  and  Workmen 
Act  1875  claiming  damages  for  having  wrong- 
fully absented  themselves  from  their  service  on 
the  22nd  Dec.  1903  in  breach  of  their  contract  of 
einployment. 

The  magistrates  made  an  order  against  each  of 
the  plaintiffs  for  the  payment  of  SOs.  by  way  of 
damages,  to  be  payable  by  three  fortnigntly 
instalments  of  lOa.  each,  upon  dates  on  which  the 
plaintiffs'  fortnightly  wages  were  payable. 

In  paying  the  plaintiffs  their  wages  on  the  first 
of  these  dates  the  defendants  deducted  therefrom 
the  sum  of  108.  in  each  case. 

On  the  Ist  Feb.  the  plaintiffs  brought  this 
action  to  recover  the  sum  of  lOs.  so  aeducted 
from  their  wages,  for  a  declaration  that  such 
deduction  was  illegal,  and  for  an  injunction  to 
restrain  the  defendants  from  making  any  further 
deduction  from  the  wages  which  might  thereafter 
become  due. 

On  an  application  to  Bucknill,  J.  at  chambers 
it  was  contended  that  the  deduction  was  illegal 
under  the  Truck  Acts,  and  he  granted  an  interim 

(a)  BAportMl  by  J.  H.  Williams,  Eaq.,  BarrUtor-ot-Laii. 
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iDJanction  to  restrain  the  defendants  from  making 
snch  ded notion  in  future  until  the  trial  of  the 
action. 

The  defendants  appealed. 

The  case  came  on  for  heariosr  as  an  inter- 
locutory appeal  before  Collins,  M.B.  and  Bomer, 
L.  J.,  but  the  court  were  of  opinion  that  the  case 
was  not  one  which  could  properly  be  dealt  with 
as  an  interlocutory  matter  by  two  judges,  and  it 
was  arranged  that  the  appeal  should  go  into  the 
final  list,  and  that  the  hearing  of  it  should  be 
treated  as  the  trial  of  the  action. 

It  was  further  agreed  that  the  plaintiffs  should 
withdraw  their  claim  for  an  injunction  and  only 
ask  for  a  declaration  that  the  deductions  were 
illegal  as  being  contrary  to  the  Truck  Act 

Eldon  Bankes,  K.G.  and  Montagu  Luah,  K.G. 
{A,  J,  Ashton  with  them)  for  the  de^dants. — The 
deduction  is  not  illegal  under  the  Truck  Acts. 
The  Truck  Act  1831  deals  with  the  mode  of  pay- 
ment  and  not  with  nonpayment  of  wages  or 
part  of  them.  The  object  of  that  Act,  as  stated 
in  the  preamble,  is  to  prohibit  the  payment  of 
wages  in  goods,  or  otherwise  than  in  the  current 
coin  of  the  realm.  Mere  nonpayment  of  wages 
is  not  sji  oifenoe  against  the  Act.  If  the  plain- 
tiffs are  right  it  is  as  much  an  offence  under 
sect.  3  of  the  Truck  Act  1831  not  to  pay  anything 
as  it  is  to  pay  in  goods.  The  Truck  Acts  do 
not  come  into  operation  until  the  sum  due  to 
the  workman  has  oeen  ascertained.  The  sum  due 
is  the  full  amount  less  any  sum  owint;  to  the 
employer.  Set-off  has  always  been  admissible. 
Why  should  not  an  employer  do  that  out  of 
court  which  the  court  will  do  if  he  comes  into 
court.  The  plaiutiffd  are  not  entitled  to  a  declara- 
tion that  the  deductions  are  illegal  as  being  con- 
trary to  the  Truck  Act  1831.    They  referred  to 

Cliawner  t.  Gummtngt^  8  Q.  B.  811 ; 

Archer  ▼.  Jamea,  6  L.  T.  Bep.  167 ;  2  B.  &  S.  67 ; 

WUlia  y.  Thorp,  L.  Bep.  10  Q.  B.  888 ; 

Smith  V.  Walton,  87  L.  T.  Bep.  437  ;  8  C.  P.  Dir. 
109; 

lUdgrave  y.  Kelly,  37  W.  B.  548 ;  54  J.  P.  70  ; 

Beethofn  y.  Crewidorif  55  J.  P.  55 ; 

HewUtt  y.  Allen,  21  C.  C.  0.  Bep.  450 ;  71  L.  T. 
Bep.  94 ;  (1892)  2  Q.  B.  662  ;  (1894)  A.  0.  883 ; 

Oioner  y.  Hooper,  ante,  p.  221 ;  89  L.  T.  Bep.  180 ; 

Hosiery  MaDufftoture  (Wages)  Aot  1874  (37  & 
88  Vict.  o.  48) : 

Trnck  Act  1887  (50  &  51  Viot.  o.  46). 

Bufus  Isaacs,  K.G.,  8.  T.  Evans,  K.G.  and  BaiU 
hache  {J.  Sanhey  with  them)  for  the  plaintiffs. — 
The  question  is  whether  an  employer  is  entitled 
to  deduct  from  the  wages  of  the  workman  a  sum 
due  to  himself  from  the  workman.  The  plain 
meaning  of  the  first  part  of  sect  3  of  the  Truck 
Act  1831  is  that  the  total  amount  of  wages  shall  be 
paid  in  money,  sabjectonly  to  the  deductions  autho- 
rised by  sect.  23.  leaving  it  open  to  the  employer 
to  recover  any  legal  cross- claim  which  he  may 
have  against  the  workman  by  proceedicgs  in  the 
appropriate  court.  In  Hewlett  y.  Allen  (libi  sup.) 
Bo  wen,  L.J.  said :  **  The  employer  cannot,  for  tne 
purpose  of  compliance  with  the  statute,  be  both 
payer  and  payee.  To  hold  otherwise  would  be  to 
make  the  legislation  idle."  Whatever  wages  are 
payable  must  be  paid  in  coin,  and  no  deduction 
cau  be  made  unless  authorised  by  the  workman. 
The  case  of  Lamb  v.  Qreat  Northern  BaUway 
Company  (65  L.  T.  Bep.  225 ;  (1891)  2  Q.  B.  281) 
is  an  ioBtanee  of  deductions  which  may  legally 


be  made  under  the  Truck  Acts  of  1831  and  1887. 
Nonpayment  of  wa^^  is  a  breach  of  statatoiy 
duty  which  giyes  rise  to  a  civil  action  on  the 
part  of  a  person  who  has  suffered  special  damage 
through  the  breach  of  statutory  duty.  The  entire 
wages  must  be  paid  in  cash,  and  any  dednetioni 
not  authorised  by  the  workman  are  illegaL  They 
also  referred  to 

Owner  y.  Hooper  (tibi  $up ) ; 

PUlar  V.  Llynvi  Coal  and  Iron  Company,  20  L.  T. 
Bep.  928  ;  L  Bep.  4  C.  P.  768  ; 

E»  parte  Cooper,  51  L.  T.  fiep.  374;  26  Ch.  Div. 
698; 

Oould  y.  Haynes,  61  L.  T.  Bep.  782 ; 

Davie  and  Sons  Limited  v.  Taff  Vale  Railway  Com- 
pany, 72  L.  T.  Bep.  682 ;  (1895j  A.  C.  542. 

Banhes,  KG.  in  reply.  ^^  ^^^  ^ 

Afml  22.— GoLLiNB,  M  B.— This  is  an  araeil 
from  an  order  made  by  Bucknill,  J.  at  chanmnii 
whereby  he  granted  an  interlocutory  injnnetioii 
in  an  action  brought  by  workmen  against  their 
employers  for  non  payment  in  full  of  certain 
wages  alleged  to  be  due  to  them.    The  plaintiib 
sought  to  recover  the  amount  of  certain  deduc- 
tions which  had  been  made  in  the  payment  of 
those  W8«;es,  and  they  claimed  a  declaration  that 
such  deductions  were  illegal,  and  an  injunction 
to  restrain  the  defendants   from    making   any 
further  deductions  of  the  same  kind.    When  the 
case  first  came  before  Bomer,  L.J.  and  myself 
as  an  interlocutory  m<itter,  we  came  to  the  con- 
clusion that  it  could  not  be  conveniently  dealt 
with  in  that  way,  and,  if  it  were  so  dealt  with,  it 
could  only  be  by  discharging  the  injunction  umI 
leaving  the  real  question  in  the  case  to  be  defter- 
mined  at  the  trial.    Both  parties,  however,  were 
desirous  that  this  court  should  deal  with  the 
merits    of   the   case   as    a  whole,    and    it  was 
accordingly  arranged  to  treat  the  case  as  a  fiiud 
appeal,  and  to  let  it  come  on  when  the  fail  oourt 
was  sitting.      To   bring  about  that  result  the 
plaintiffs  were  obliged  to  throw  oyer  the  greater 
part  of  their  suggested  form  of  action,  and  to 
confine  themselves  to  duming  a  declaraticm  by 
the  court  on  the  (question  which  both  partiet 
desired  to  have  decided — ^namely,  whether  a  set- 
off aj^ainst  wages  insisted  on  by  an  employer  at 
the  time  of  the  payment  of  wages  was  a  violation 
of  the  Truck  Act  1831.    The  court  felt  that  there 
would  be  a  difficulty  in  making  the  dedaratian 
which  the  plaintiffs  asked  for,  even  though  they 
should  be   of  opinion  that  such  a  set-off  was 
a  violation  of  the  statute,  because,  even  on  the 
view  of  the  plaintiffs,  who  asked  for  it,  the  declara- 
tion would  not  be  ancillary  to  the  patting  in  suit 
of  any  legal  rig'ht.    But  with  a  riew  to  meet  the 
pressure  whica  was   put  on  us  by  both  sides 
rather  than  from  an  opinion  that  tne  case  could 
aatisfactorily  be  dealt  with  by  making  such  a 
declaration,  we  agreed  to    hear   the   case  and 
determine  it,  as  far  as  possible,  on  its  merits. 
The  question  arises  in  this  wa^.    The  employers 
had  a  ground  of  complaint  against  their  workmen 
in  respect  of  a  breach  of  uie  contract  between 
them,  which  gave  the  employers  a  remedy  sonnd- 
iog  in  .damages.    This  remedy  they  put  in  suit, 
as  they  were  entitled  to  do,  under  the  Employer! 
and  Workmen  Act  1875,  before  a  oourt  of  summaiy 
jurisdiction.      The  magistrates   gaye  judgment 
against  each  of  the  workmen  for  an  amount  of 
30s.,  payable  by  fortnightly  instalments,  and  by 
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their  order  they  appointed  as  the  dateR  for  pay- 
ment days  which  coincided  with  the  usual  davs 
for  the  payment  of  the  men's  wages.  On  the 
next  occasion  when  the  wages  came  to  he  paid, 
the  employers  set-off  the  sum  of  IO0.  whicn  by 
the  exigency  of  the  judgment  of  the  magistrates 
was  payable  to  them  by  each  of  the  workmen  on 
that  day,  against  the  sum  which  was  payable  by 
them  as  wages  to  each  of  the  workmen.  It  was 
aUeged  that  this  was  a  violation  of  the  Truck  Act 
1881,  notwithstanding  the  fact,  which  the  plain- 
tiffs' counsel  were  compelled  to  admit,  that  under 
the  terms  of  the  Act  the  very  sum,  which  it 
was  said  to  be  a  violation  of  the  Act  for  the 
employers  to  retain,  could  have  been  set-off  by 
the  employers  in  proceedings  instituted  by  the 
workmen  to  recover  wages  due  to  them.  Although 
the  Legislature  intervened  to  allow  this  right  of 
set-off,  still  it  was  alleged  that  an  offence  was 
oommitted  if  an  employer  having  this  legal  right 
of  set-off  availed  himself  of  it  at  the  time  when 
he  paid  the  men  their  wages,  thoueh  he  could, 
by  authority  of  the  statute,  avail  himself  of  it 
next  day  in  proceedings'  by  the  workmen  to  recover 
their  wages.  I  do  not  think  that  anything  ought 
to  be  treated  as  an  offence  in  this  country  under 
a  statute  unless  the  statute  has  clearly  couBtituted 
it  an  offence.  Now,  has  the  Truck  Act  1831, 
constituted  it  an  offence  for  an  emplover  to  with- 
hold from  a  workman,  on  payment  of  his  wages, 
an  amount  in  respect  of  which  he,  the  employer, 
has  a  legal  right  of  set-off  a^inst  the  workman 
— ^namely,  the  amount  of  a  judgment  obtained 
by  him  against  the  workman  P  The  Truck  Act 
lo31  has  been  considered  in  many  cases,  and  it 
has  been  emphasised  that  its  object  is  what  is 
expressed  in  its  title  and  preamble.  It  is 
intituled,  "An  Act  to  prohibit  the  payment  in 
certain  trades  of  wages  in  goods,  or  otherwise 
than  in  the  current  coin  of  the  realm."  The 
preamble  is :  "  Whereas  it  is  necessary  to  prohibit 
the  payment  in  certain  trades  of  wages  in  goods, 
or  otherwise  than  in  the  current  coin  of  the 
realm."  This  therefore  is  the  main  end  and 
object  of  the  Act.  Sect.  1  provides  that  in  all 
contracts  for  the  hire  of  any  ai*tificer  the  wages 
shall  be  made  payable  in  the  curreflt  coin  of  the 
realm,  and  not  otherwise.  That  clearly  gives 
effect  to  the  main  object — ^namely,  the  prohibi- 
tion mentioned  in  the  preamble.  Then  sect.  2 
provides  that  the  contract  must  not  contain  any 
stipulations  as  to  the  manner  in  which  wages 
shall  be  expended.  That  is  another  provision 
giving  effect  to  the  same  main  end.  Then  comes 
sect.  3,  the  section  with  which  we  have  to  deal 
in  this  case.  It  provides  as  follows :  "  The  entire 
amount  of  the  wages  earned  by  or  payable  to 
any  artificer,  in  respect  of  any  labour  by  him 
done,  shall  be  actu^ly  paid  to  such  artificer  in 
the  current  coin  of  this  realm,  and  not  otherwise ; 
and  every  payment  made  to  any  such  artificer  by 
his  employer  of  or  in  respect  of  any  such  wages, 
by  the  delivering  to  him  of  goods  or  otherwise 
than  in  the  current  coin  aforesiud,  except  as 
hereinafter  mentioned  shall  be  and  is  hereby 
declared  illegal,  nuU,  and  void."  It  is  sought 
by  the  plaintiffs  to  get  out  of  the  terms  of  that 
section  that  which  appears  to  me,  having  regard 
to  its  place  in  the  series  of  sections,  not  to  be 
oontained  in  it — namely  an  absolute  obligation  on 
the  employer,  where  wages  have  been  earned  by 
a  workman,  whether  he  has  a  set-off  or  not,  to 
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pay  the  workman  the  whole  amount  of  the  nominal 
sum  which  but  for  any  such  set-off  would  be 
pnyable  as  wages.  It  is  said  that  a  failure  to  do 
that  is  contrary  to  the  provisions  of  the  Act. 
When  the  words  of  the  section  are  looked  at 
they  seem  to  me  merely  to  constitute  a  provision 
calculated  to  carry  out  the  central  purpose  of  the 
Act — ^namely,  that  wages  should  not  be  paid 
otherwise  than  in  money.  They  deal  with  the 
mode  of  payment  not  with  the  amount  to  be 
paid.  The  section  seems  to  point  to  the  possibility 
of  the  employer  not  being  bound  to  pay  the  whole 
amount  of  tlie  wages  earned  by  the  workman,  for 
it  speaks  of  the  amount  of  the  wages  earned  by 
"  or  payable  to  "  any  artificer.  We  ought  not  to 
overlook  the  words  "  or  payable  to."  ThiBy  seem 
to  me  to  show  what  the  L^islature  had  in  view. 
First  it  has  to  be  ascertained  what  the  amount  of 
the  obligation  of  the  employer  to  the  workman 
is — what  sum  he  has  to  pay  for  wages.  That  is 
spoken  of  as  "  wages  earned  by  or  payable  to  " 
the  workman.  When  that  amount  has  been  ascer- 
tained, the  section  provides  how  it  shall  be 
paid — ^namely,  in  current  coin  of  the  realm, 
and  not  otherwise.  That  seems  to  me  to  be  primd 
facie  the  natural  meaning  of  the  section.  But 
the  matter  does  not  stand  there.  Sect.  4  provides 
that  the  workman  may  recover  from  his  employer 
in  the  manner  by  law  provided  for  the  recovery 
of  servants'  wages,  or  by  any  other  lawful  ways 
and  means,  the  whole  or  so  much  of  the  wages 
earned  by  lum  as  shall  not  have  actually  been 
paid  to  him  in  current  coin  of  the  realm,  thus 
showing  that  the  Legislature  contemplated  the 
recovery  of  the  wages  by  the  workman  in  a  civil 
proceeding  in  which,  pfimd  facie  the  employer 
would  be  entitled  to  set-off  against  the  workman 
such  a  debt  as  that  here  in  question,  and  to  the 
extent  of  that  debt  the  workman  could  not 
recover  the  wages.  Then  we  come  to  sect.  5,. 
which  expressly  deals  with  the  question  of  set-off, 
and  provides  that  in  any  proceeding  for  the 
recovery  of  wages  hj  the  workman,  the  employer 
"  shall  not  be  sSlowed  to  make  any  set-off,  nor  to 
claim  any  reduction  of  the  plaintiff's  demand,  by 
reason  or  in  respect  of  any  goods,  wares,  or 
merchandise  had  or  received  by  the  plaintiff  as  or 
on  account  of  his  wages  or  in  reward  for  his 
labour,  or  by  reason  01  or  in  respect  of  any  goods, 
wares,  or  merchandise  sold, '  delivered,  or  supplied 
to  such  artificer  at  any  shop  or  warehouse  Kept 
by  or  belonging  to  such  employer,  or  in  the 
profits  of  which  such  employer  shall  have  any 
share  or  interest."  That  is  another  provision 
ancillary  to  the  main  object  of  the  Act,  and 
emphasising  the  fact  that  the  Legislature  did  not 
intend  to  interfere  with  the  existing  law,  except 
so  far  as  is  necessary  in  order  to  carry  out  that 
object — ^namely,  that  wages  shall  not  be  paid 
otherwise  than  in  money.  .  It  leaves  untouched 
the  right  of  set-off,  except  in  cases  where  a  set-off 
would  contravene  the  main  purpose  of  the  Act. 
It  appears  to  me  that,  by  necessary  implication^ 
that  section  involves  a  statutory  recognition  and 
sanction  of  all  rights  of  set-off  as  against  wages, 
which  are  not  struck  at  by  tbs  Act,  for  it  shows 
that  the  Legislature  contemplated  the  right  of 
set-off  as  against  wages  as  still  existing,  notwith- 
standing the  previous  provisions  of  tbe  Act  and 
proceeded  only  in  certiun  cases  to  interfere  with 
it.  Then  sect  6  debars  an  employer  from  suing 
a  workman  for  the  price  of  goods  supplied  to  him 

41 


610 


MAGISTRATES'   CASES, 


Ot.  op  App.]  Williams  &  others  v.  Nobth's  Navigation  Colliebies  (1889)  Lim.  [Ct.  of  App. 


on  accotint  of  wages.  The  only  other  section  to 
which  I  need  refer  is  sect.  9,  which  provides  that, 
**  Any  employer  of  any  artificer,  who  shall,  by 
himself  or  by  the  agency  of  any  other  person  or 
persons,  directly  or  indirectly  enter  into  any  con- 
tract, or  make  any  payment,  hereby  declared 
illegal,  shall,  for  the  first  offence  forfeit  a  sum 
not  exceeding  ten  pounds,  and  for  the  second 
offence  a  sum  not  exceeding  twenty  pounds  nor 
less  than  ten  pounds,  and  in  case  of  a  third 
offence,  any  such  employer  shall  be  and  be  deemed 
guilty  of  a  misdemeanour,  and,  being  thereof  con- 
victed, shall  be  punished  by  fine  only,  at  the 
discretion  of  the  court,  so  that  the  fines  shall  not 
in  any  case  exceed  the  sum  of  one  hundred 
pounds."  It  seems  to  me  that  the  Legislature  in 
considering  what  they  should  constitute  as  an 
offence  under  the  Act  to  be  visited  with  penalties 
selected  this  as  the  offence,  the  entering  into  any 
such  illegal  contract  or  the  making  of  any 
such  illegal  pavment.  They  deliberately  refrained 
from  making  the  nonpayment  of  wages  an  offence 
under  the  Act  and  made  it  an  offence  to  pay 
wages  in  an  illegal  manner.  The  Truck  Act 
1831  has  been  followed  by  other  Acts  dealing 
with  fresh  matters  which  have  arisen,  but  1  do  not 
think  that  any  of  the  provisions  of  those 
Acts  have  dealt  with  the  matter  now  in 
question.  The  provisions  of  the  Truck  Act  1831 
have  been  made  the  subject  of  decision  from  time 
to  time.  Cases  have  arisen  in  which,  there  having 
been  some  previous  arrangement  between  an 
employer  ana  a  workman,  whereby  the  employer 
was  to  be  entitled  to  make  certain  deductions  in 
respect  of  facilities  given  to  the  workman,  as  for 
instance,  for  the  use  of  machinery  in  the  hosiery 
trade,  or  in  respect  of  fines,  the  employer  has 
claimed  to  withhold  sums  earned  as  wages  on 
account  of  such  deductions;  and  the  point  has 
been  taken  in  those  cases  that  what  was  done 
amounted  to  a  payment  declared  illegal  by  the 
Act — that  is,  that  paying  an  amount  arrived  at 
by  means  of  such  a  deduction  was  an  unlawful 
payment.  But  it  was  pointed  out  that  a  payment 
<:ou1d  not  be  treated  as  an  illegal  payment, 
because  the  amount  paid  was  arrived  at  after  a 
deduction,  that  not  being  a  breach  of  the  Act, 
which  dealt  with  payments  not  with  deductions. 
The  leading  case  on  the  subject  is  Chawner  v. 
Cummings  {uhi  sup.).  Lord  Denman,  G.J.  there 
said  in  giving  judgment:  ''In  order  to  form  a 
correct  judgment  upon  the  nature  of  this  agree- 
ment and  of  these  deductions,  it  is  necessary  to 
attend  to  the  provisions  of  the  Act  with  some 
particularity.  It  was  directed,  as  is  well  known, 
against  what  has  been  called  generally  the  truck 
system,  or,  as  the  title  of  the  Act  is,  against  the 
payment  of  wages  in  certain  trades  in  goods  or 
otherwise  than  in  the  current  coin  of  the  realm. 
The  prohibition  extended  to  bank  notes,  because 
sect.  8  expressly  legalises  payment  by  them  under 
certain  circumstances.  The  same  purpose  is 
declared  in  the  preamble,  and  in  the  same  terms, 
and  is  pursued  in  the  earlier  sections  of  the  Act. 
Sect.  1  declares  ail  contracts  illegal,  where  the 
wages  are  made  payable  in  any  other  manner 
than  in  the  current  coin.  Sect.  2  avoids  all  con- 
tracts where  there  is  any  provision  as  to  the  place 
or  manner  in  which  the  wages,  or  any  part,  are 
to  be  expended.  Sect.  3  makes  all  payments, 
except  as  aforesaid,  illegal  and  void  ;  and  sect.  4 
contains  the  proviso  already  referred  to,  that  the 


artificer  may  recover  his  wages  as  if  such  pro- 
hibited payments  had  not  been  made ;  and  aeot.  5, 
also  before  noticed,  takes  away  the  right  of  set-off 
in  such  cases.     Now  it  is  to  be  observed  that 
payment  otherwise  than  in  money  is  alone  pro- 
nibited.     Deductions    or   charges    are   nowhere 
mentioned  or  alluded  to  before  sect.  23,  hereafter 
to  be  considered.    Then  are  these  deductions  in 
the  nature  of  payment  at  all  ?    It  seems  to  ns  to 
be  the  mode  of  calculating  the  amount  of  wa^^ 
and  nothing  more."    The  same  principle  was  fol- 
lowed in  subsequent  cases.      In  deducting  the 
amount  of  a  set-off  allowed  by  law  and  sanctioned 
by  the  judgment  of  the  magistrates  from  ihe 
amount  of  wages  earned,  all  that  was  done  was  to 
calculate  the  amount  payable  to  the  workman  for 
wages,  and  the  payment  of  the  amount  so  found 
to  be  due  in  coin  cannot  be  said  to  be  a  violation 
of  the  Act.    The  offence  created  by  the  Act  is  not 
nonpayment,  but  making  a  payment  contrary  to 
the  Act — that  is  otherwise  than  in  money.    The 
simple  principle  laid  down  in  Chawner  v.  Cwn- 
mings  (tM  sup.)  seems  to  me  to  have  always  been 
followed  since,  and  never  to'  have  been  questioned. 
The  fact  that,  wit^  regard  to  a  particular  trade — 
namely,  the  hosiery  trade,  an  Act  was  passed  in 
1874  making  deductions  other  than  those  specified 
in  the  Act  illegal  in  that  trade,  only  seems  to 
emphasise  the  conclusion  that  such   deductions 
are  not  forbidden  by  the  Truck  Act  1831.    It 
seems  to  me  that  the  matter  would  be  perfectly 
clear  but  for  the  fact  that  Bowen,  L.J .  in  the 
course  of  a  general  disquisition  on  the  Ac^  in  the 
case  of  Hewlett  v.  Alien  (vbi  sup.)  made  some 
observations  which  I  think  may  be  put  forward 
as  opposed  to  the  view  I  have  expressed,  and  as 
suggesting  that  there  is  an, absolute  obligation 
imposed  on  the  employer  by  the  Act  to  pay  ihe 
whole  amount  of  the  wages  earned,  even  wnere  he 
has  a  set-off  against  them.    But  when  one  reads 
these  observations  with  the  context,  and  comes  to 
appreciate  the  point  of  view  from  which  they  were 
mside,  I  do  not  think  that   the    learned  Lord 
•Justice  really  meant  to  say  that  it  would  be  a 
breach  of  the  provisions  of  the  Act  to  pay  only 
that  which  might  turn  out  to  be  payable   on 
account  of  wages,  having  regard  to  a  right  of  set- 
off possessed  by  the  employer,  though,  taken  apart 
from  the  context,  his  words  might  be  capable  of 
that  interpretation.    He  nowhere  in  terms  deals 
with  the  point  now  in  question,  and  1  do  not 
think  that  it  can  have  been  present  to  his  mind, 
for  I  perceive  that  in  summarising  the  provisions 
of  sect.  3  he  makes  no  reference  to   the   words 
'*  or  payable  to "  in  the  section.      He  does   no 
doubt  use  expressions  which  appear  to  point  to 
the  view  that  a  deduction  of  a  sum  from  wages 
by  the  employer  might  be  contrary  to  the  Act^ 
though  the  employer  would  have  a  right  to  set-off 
the  same  amount  in  a  court  in  an  action  for  wages 
against  him.    But  these  expressions  were  not 
necessary  to  his  decision.    He  held  in  ike  par- 
ticular case  that,  thou^rh  the  amounts  deducted, 
which   had    under   an   agreement  between  the 
plaintiff  and  her  employers  been  paid  to  a  sick  and 
accident  fund  could  not  by  reason  of  the  Truck 
Acts  be  treated  as  lawfully  paid,  yet  the  plaintiff 
was  precluded  by  her  acquiescence  in  such  pay- 
ments from  recovering  the  amount  of  the  deduo- 
tions.  And  the  House  of  Lords,  while  affirmingithe 
decision  of  the  Court  of  Appeal,  distinctly  n^(a- 
tived  the  notioa  th<it  any  offence  had  been  com- 
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mitted  at  all  in  that  case.  They  held  that,  the 
payments  hayins  been  made  to  the  fnnd  with  the 
assent  and  at  the  request  of  the  plaintiff,  there 
had  been  a  legal  payment  to  the  plaintiff  of  the 
whole  amount  of  her  wages,  and  they  in  no  way 
seemed  to  have  oonntenanoed  or  indorsed  the 
contention  which  forms  the  basis  of  the  plaintiffs* 
argument  in  this  case.    When  I  scrutinise  the 

Eassages  referred  to  in  the  judgment  of  Bowen, 
I.J.  1  do  not  come  to  the  conclusion  that  he 
meant  to  countenance  that  contention,  or  that  he 
intended  in  dealing  with  the  Act  to  differ  in  any 
way  from  the  interpretation  put  upon  it  by  Lord 
Denman,  G.J.  in  Cha%imer  v.  Cum/mings  {vJtn  Bup.). 
I  do  not  think  his  mind  was  reaUy  addressed  to  the 
question  whether  there  was  anything  in  the  Act  to 
debar  an  employer  on  paying  wages  to  a  workman 
from  availing  himself  of  a  legal  set-off.  That 
being  the  state  of  the  authorities  on  the  subject, 
there  appears  to  be  no  authority  really  against 
the  construction  of  the  Act  which  I  have  endea- 
Toured  to  express  as  being  prima  facie  the  proper 
construction  of  it,  but,  on  the  contrary,  the 
authorities  appear  to  be  in  accordance  with  it. 
The  result  is  that  it  cannot,  in  my  opinion,  be 
said  to  be  an  offence  against  or  violation  of 
the  statute  for  the  employers  to  avail  them- 
selves on  p^ment  of  the  workmen's  wages  of  a 
legal  set-off  such  as  that  sanctioned  by*  the 
judgment  of  the  magistrates  in  this  case;  and, 
assuming  the  case  to  be  one  in  which  it  would, 
as  a  matter  of  procedure,  be  proper  for  us  to 
make  a  declaration  of  the  kind  asked  for  by  the 
plaintiffs,  it  appears  to  me  that  on  the  true 
construction  of  the  Act  the  plaintiffs  are  not 
entitled  to  the  declaration  for  which  they  apply. 
For  these  reasons  I  think  the  appeal  should  be 
allowed. 

BoMEB,  L.J.  read  the  following  judgment: — 
So  far  as  concerns  the  relief  actually  sought  in 
this  action  the  plaintiffs  do  not  dispute  that  the 
defendants  are  entitled  to  the  set-off  claimed  by 
them.  And,  in  my  opinion,  this  is  not  a  case 
which  would  justify  an  injunction  being  granted 
as  sought  by  the  plaintiffs.  Nor  is  the  court 
bound  to  make  any  declaration  as  claimed  by  the 
plaintiffs.  But  both  parties  have  asked  us  to 
express  our  views  on  a  question  that  has  been 
argued,  and  I  proceed,  therefore,  to  give  my 
opinion  as  far  as  it  appears  to  me  within  my  pro- 
vince to  do  so  in  the  present  action.  I  can 
five  that  opinion  and  my  reasons  for  it  very 
riefly.  In  my  opinion  the  Act  of  1831  did  not 
constitute  as  a  panishable  offence  the  mere  non- 
payment of  part  of  a  workman's  wages,  where  the 
master,  who  is  (apart  from  any  special  provisions 
of  the  Act)  entitled  to  a  set-off  in  respect  of  an 
ordinary  debt  due  to  him  from  the  man  equal  to 
the  amount  of  wages  retained,  claims  a  set-off  and 
a  right  of  retainer  in  respect  of  that  debt,  the 
debt  not  being  one  in  respect  of  goods,  wares,  or 
merchandise,  a  set-off  of  which  is  prohibited  by 
sect.  5  of  the  Act.  Nor,  indeed,  can  I  see  that 
the  Act  makes  a  punishable  offence  any  mere 
nonpayment  of  a  man's  wages  when  they  fall 
due  merely  because  the  master  had  not  the  means 
of  paying  or  neglected  to  pay  the  same  exactly 
when  they  became  payable.  Of  course,  I  am  only 
dealing  with  the  Act  of  1831,  which  governs  the 
present  case,  and  am  not  considering  special 
le^slation  dealing  with  a  special  trade,  like  the 
^siery  Manufacture  (Wages)  Act  1874,  the  pro- 


visions of  which  are  significant  when  compared 
^ith  the  provisions  of  the  Act  of  1831.  I  come  to 
the  conclusion  I  have  indicated  with  regard  to 
the  Act  of  1831  by  a  consideration  of  ite 
clauses  token  as  a  whole,  and  in  particular  of 
secte.  1,  2,  3,  5,  and  9,  which,  in  my  opinioUf 
ought  to  be  considered  together.  It  appears  to 
me  that  sect.  9  was  intended  to  specify  what 
should  be  deemed  punishable  offences  under  the 
Act,  and  that  apart  from  those  offences  if  a 
workman  did  not  obtain  payment  of  his  wages 
the  only  remedy  contemplated  by  the  Act  as 
available  to  the  man  and  to  enable  him  to  obtain 
payment  is  by  civil  action  or  proceedings.  And 
even  if  this  were  not  so,  yet,  so  far  as  concerns  a 
case  where  a  master  does  not  pay  part  of  the 
wages,  because  he  has  a  set-off  not  invalidated 
under  sect.  5,  it  appears  to  me,  having  regard  to 
the  provisions  of  that  section,  it  is  not  right  to 
hold  that  the  Act,  which  contemplated  an  action, 
suit,  or  other  proceeding  being  taken  by  the 
man  for  his  wages,  and  only  prohibited  a  special 
set-off  being  set  up  as  against  him  by  the  master 
could  have  contemplated  that  it  would  be  a  statu- 
tory offence  for  the  master  to  claim  at  the  time 
when  the  wages  became  payable  a  set-off  which 
is  not  prohibited,  and  which  he  could  effectually 
set  up  as  against  any  subsequent  civil  proceed- 
ings by  the  man  to  enforce  payment.  It  appears 
to  me  that  under  this  Act  if  the  master  sete  up^ 
as  he  may  without  committing  any  punishable 
offence,  when  the  wages  become  payable,  a  right 
to  set-off  such  a  debt  as  we  are  considering  in  the 
present  case,  then  the  man  can  do  nothing  except 
commence  a  civil  action  or  other  civil  proceedings 
in  which  the  set-off  will  be  a  good  defence.  It 
follows  that  in  the  present  case  no  declaration 
can  be  made  in  favour  of  the  views  of  the  respon- 
dente,  and  that  the  appeal  should  be  allowed. 
After  what  the  Master  of  the  Bolls  has  said  I  do 
not  think  it  necessary  or  useful  to  refer  to  the 
various  cases  cited  before  us. 

Mathew,  L.J.  read  the  following  judgment : — 
The  question  which  we  have  to  determine  under 
the  aiTangement  come  to  between  counsel,  to 
which  the  Master  of  the  Bolls  has  referred,  is 
whether  the  workmen  have  an  absolute  right 
under  the  Act  of  1831  to  be  paid  their  wages  in 
cash,  or  whether  the  employers  may  deduct  the 
amount  of  an  admitted  set-off  and  hand  the 
workmen  the  balance.  It  was  contended  for  the 
employers  that  the  Truck  Act  did  not  apply 
The  statute,  it  was  said,  did  not  deal  witk 
nonpayment.  The  object  of  the  Legiblature 
was  not  to  enforce  payment,  but  to  prohibit  and 
to  punish  payment  not  in  money  but  in  goods. 
It  was  argued  for  the  workmen  that  the  Act  went 
much  further  and  was  intended  to  make  a  failure 
to  pay  in  current  coin  an  offence  for  which  pro- 
ceedings of  a  criminal  character  might  be  insti- 
tuted. It  was  argued  that  to  dispose  of  the  case 
the  true  construction  of  sect.  3  of  the  Act  of 
1831  had  to  be  ascertuned,  and  the  counsel  on 
each  side  relied  with  equal  confidence,  though  not 
with  equal  success,  upon  its  provisions.  I  am  of 
opinion  that  the  view  of  the  meaning  of  the 
section  indicated  in  previous  decisions  is  the 
correct  one — ^namely,  that  the  statute  does  not 
apply  to  cases  of  nonpayment.  The  workman 
who  does  not  receive  ail  that  be  has  earned  has 
the  right  to  enforce  payment  in  the  ordinary 
way,  and  is  not  intended  to  have  the  right  to 
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prosecnte  his  employer  for  breach  of  contract. 
Any  other  construction  wonld  lead  to  the  un- 
reasonable result  that  the  employers  of  the 
workmen  specified  in  the  Act  would  be  subject  to 
a  serious  and  vexatious  liability  not  imposed  on 
other  employers.  The  same  considerations  apply 
to  the  question  of  set-ofP.  There  would  seem  to 
be  no  reason  why  the  Legislature  should  impose 
on  one  class  of  employers  a  disabili^  to  which 
other  employers  are  not  exposed.  This  action 
was  brought  by  the  workmen  to  recover  the 
balance  alleged  to  be  due  to  them,  and  they 
applied  for  an  injunction  to  restrain  the  employers 
from  making  any  further  deduction.  The 
answer  of  the  defendants  was  that  they  had  a 
set-off  in  respect  of  the  wages  which  were  unpaid. 
This  would  seem  to  be  an  adequate  reason  for 
refusing  the  injunction.  But  it  was  argued  for 
the  workmen  that,  although  it  could  not  be 
disputed  that  there  was  a  set-off,  still  it  was  not 
available  at  the  time  when  the  wages  became  due. 
The  duty  of  the  employers,  it  was  urged,  was  to 
hand  over  the  whole  amount  and  to  take  steps  to 
enforce  their  set-off  at  some  future  time.  In 
other  words,  that  the  statute  postponed  the 
employers'  right  to  pay  themselves  by  deducting 
the  amount  admitted  to  be  due  from  the  workman. 
I  am  unable  to  adopt  this  reasoning,  and  I  find 
nothing  in  the  Act  of  1831  or  the  later  statutes 
to  justify  this  contention.  I  agree  that  the 
appeal  mn8t  be  allowed.  ^^^^  ^y^^^ 

Solicitors  for  the  appellants,  Bellf  Brodrick,  and 
Gray,  for  0.  W»  Kentiholey  Aberdare. 

Solicitors  for  the  respondents,  Smith,  Btrndell, 
and  Dods,  for  Walter  Morgan,  Bruce,  and 
Nicholas,  Pontypridd. 


HIGH    COURT    OF    JUSTICE 

KING'S  BENCH  DIYISION. 
Wednesday,  May  4,  1904. 

{Before  Lord   Alvebstone,  CJ.,  Wills    and 

Kennedy,  JJ.) 

TiNWBLL  (app.)  V,  Mathook  (resp.).  (a) 

Revenue — Hxciee  licence — Dealer  in  Bpirits — SpiHts 
in  bond — Supply  of  epirita  out  of  bond  to  foreign 
going  vessels — iTecessity  for  dealer* s  licence — 
**  Dealer  in  spirits,  not  being  a  retailer  thereof** 
— Excise  Licences  Act  1825  (6  Qeo.  4,  c.  81), 
ss.  2,  12,  26. 

The  appellan  i,  a  ship*s  stores  merchant,  kept  at 
his  warehouse  such  of  his  stock  as  consisted  of 
ship*s  stores  upon  which  no  excise  duties  were 
payable,  but  he  kept  no  spirits  or  dutiable  goods 
therein.  Stores  {such  as  spirits,  &c.)  on  which 
duty  was  payable  he  kept  at  a  Customs  bond,  and 
none  of  tfiese  spvrits  or  dutiable  articles  could 
be  removed  from  ihis  bond  except  under  the 
formalities  prescribed  by,  and  in  the  presence  of, 
the  Customs  House  officials. 

He  received  in  the  usual  cou/rse  of  business  from 
the  captain  of  a  foreign^going  vessel  an  order 
for  {amongst  other  things)  twelve  bottles  of 
spirits.  The  order  was  taken  to  the  Customs 
House,  and  the  bond  was  opened  in  the  presence 
of  the  Customs  offi,cials,    and  the  spirits  were 

(a)  Beportad  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 


taken  out  of  bond  and  permission  given  to  the 
appellants  to  remove  the  spirits  to  the  shijf. 

On  arrival  at  the  ship  the  receipt  of  the  spir tU  was 
altested  by  another  Ctutoms  official  on  board, 
and  the  goods  sealed  up  by  him^  and  this  seal 
was  not  broken  wntil  the  vessel  was  at  sea  out- 
side territorial  waters.  The  appellant  supplied 
spirits  only  to  foreign^govng  vessels,  and  on  the 
spirits  so  supplied  no  duty  was  payable. 

Upon  an  information  against  the  appellant  for 
dealing  in  spirits  without  hwving  the  proper 
licence  wnder  sect,  2  of  the  Excise  Licences  Act 
1825,  which  requires  a  licence  to  be  taken  out  by 
"every  dealer  in  spirits,  not  being  a  retadUr 
thereof* : 

Held,  that  the  appellant  was  a  "  dealer  in  spirits  *' 
unthin  the  meaning  of  the  section,  and,  not 
haviTig  a  dealer*s  licence,  as  required  by  ihe 
section,  he  was  properly  convicted  of  having 
dealt  in  spirits  without  a  licence. 

Case  stated  on  an  information  preferred  by 
Frederick  Mayhook  (the  respondent),  an  officer 
of  Inland  Ilevenue,  against  Alfred  Tinwell 
(the  appellant),  charging  the  appellant :  "  For 
that  he  on  the  4th  Sept.  1903  at  Blyth  did 
deal  in  and  sell  certain  spirits — to  wit,  twelve 
reputed  quart  bottles  of  spirits-^without  having 
in  force  such  a  licence  as  by  the  statute  in  that 
behalf  was  and  is  required,  contrary  to  the  form 
of  the  statutes  in  that  case  made  and  provided."^ 
This  information  was  heard  and  determined  by 
the  justices,  and  upon  such  hearing  the  appellant 
was  convicted  by  the  justices  of  the  offence,  and 
they  adjudged  him  for  the  offence  to  forfeit  and 
pay  the  sum  of  12.,  including  costs. 

At  the  hearing  the  following  facts  were  proved 
or  admitted  by  both  parties  : 

(a)  The  appellant  was  a  ship's  stores  merchant 
carrying  on  business  at  his  office  and  warehouse 
in  Blyth.  In  this  warehouse  he  kept  such  of  his 
stock  as  consisted  of  ship's  stores  upon  which  no 
excise  duties  were  payable. 

(6)  With  respect  to  stores  on  which  dui^  was 
payable  he  was  a  renter  of  a  Customs  bond  at 
Blyth,  and  in  this  bond  he  kept  amongst  other 
dutiable  articles  a  quantity  of  spirits. 

(c)  None  of  these  spirits  or  dutiable  articles 
could  be  taken  out  of  this  bond  except  under  the 
formalities  prescribed  by  the  Customs  House 
officials  and  in  the  presence  of  an  officer  of 
Customs. 

{d)  On  the  4th  Sept.  last  the  captain  of  a 
foreign  vessel  called  the  Amor  ordered  a  quantity 
of  stores  for  his  vessel  from  the  appellant  in  the 
usual  course  of  business.  Amongst  these  goods  was 
an  order  for  twelve  bottles  of  spirits.  On  reoeiv. 
ing  this  order  the  appellant  followed  the  naoal 
procedure  to  obtain  these  spirits  from  the  bond, 
which  was  as  follows:  A  document  called  a 
"  Stores  Authority  "  was  filled  up  and  signed  by 
the  captain.  This  was  a  request  from  the  captain 
to  the  appellant  to  draw  the  spirits  from  his 
bonded  warehouse,  and  the  sienatore  of  the  cap- 
tain was  attested  on  the  back  by  the  appellant's 
representative.  This  document  was  taken  to  the 
Customs  House,  and,  in  pursuance  of  the  request, 
the  bond  was  opened  by  the  Customs  officialB,  and 
in  the  presence  of  a  Customs  officer  the  spirits 
were  taken  out  of  bond  and  permission  given  to 
the  appellant  to  remove  the  spirits  by  licensed 
cart  to  the  ship.     On  the  arrival  of  the  spirits  at 
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the  ship  the  receipt  of  them  was  attested  by 
another  Customs  omoial  there  on  board,  and  the 
goods  sealed  up  by  him.  This  seal  was  not 
broken  until  the  vessel  was  at  sea  outside  terri- 
torial waters.  ' 

(e)  No  stock  of  spirits  or  dutiable  goods  was  kept 
in  the  appellant's  private  warehouse  or  at  any  other 
place  than  the  Oustoms  bond,  and  he  neither 
sold  nor  disposed  of  any  other  spirits  for  con- 
sumption in  the  United  Kingdom,  but  only 
supf^lied  the  same  to  foreign-going  vessels.  On 
spirits  supplied  to  such  vess^s  no  duties  were 
payable  to  the  Inland  Revenue- 

(/}  The  appellant  had  supplied  vessels  with 
dutiable  goods,  including  spirits,  in  a  similar 
manner  to  this  since  the  opening  of  the  Customs 
bond  at  Blyth  in  the  year  1898.  For  years  pre- 
vious to  1898  he  had  also  supplied  vessels,  but  as 
there  was  no  bond  a«:  Blyth  the  goods  had  to  be 
brought  from  the  Tyne,  but  always  under  the 
same  formalizes. 

(g)  The  appellant  made  yearly  returns  to  the 
Inland  Revenue  of  the  quantity  of  spirits  he 
supplied  to  foreign-going  vessels,  ana  received 
from  them  a  drawback  of  twopence  per  gallon. 
On  no  occasion  had  the  Inland  Revenue  suggested 
to  him  that  he  ought  to  obtain  an  excise  Ucence 
to  deal  in  spirits,  nor  was  it  known  to  him  or  to 
the  members  of  the  ship's  stores  trade  generally 
in  Blyth  or  the  neighbourhood  that  any  licence 
was  required. 

Upon  these  facts  it  was  contended  by  the 
respondent  that  under  6  Geo.  4,  c.  81,  s.  2,  a 
licence  is  required  by  every  dealer  in  spirits,  not 
being  a  retailer  thereof,  and  by  sect.  26  of  the 
eame  Act  a  penalty  is  incurred  by  every  unlicensed 
dealer  in  spirits,  not  being  a  retailer  thereof.  By 
sect.  104  of  the  Act  43  &  44  Yict.  o.  24  (the  Spirits 
Act  1880)  a  sale  by  retail  is  defined  as  a  sale 
of  spirits  in  any  quantity  less  than  two  gallons, 
or  less  than  one  dozen  reputed  quart  bottles. 
A  dealer's  licence  was  therefore  required  by 
every  person  selling  spirits  in  quantities  not  less 
than  two  gallons.  This  applied  to  persons  selling 
spirits  in  bonded  warehouses,  as,  if  not,  there 
would  have  been  no  necessity  for  the  exemption 
contained  in  sect.  12  of  the  Act  6  Qoo,  4,  c.  81 
(the  Excise  Licences  Act  1825),  as  amended  by 
sect  5  of  the  Act  23  &  24  Yict.  c.  113  (the  Excise 
Act  1860),  and  sect.  17  of  the  Act  30  &  31  Yict 
o.  90  (the  Revenue  Act  1867),  in  favour  of  persons 
selling  goods  in  bonded  warehouses  in  quantities 
not  less  than  100  gallons. 

For  the  appellant  it  was  contended  that  no 
dealing  in  spirits  within  the  meaning  of  the  Act 
had  b^n  proved ;  that  the  Act  only  intended  to 
apply  to  dealers  for  delivery  or  consumption 
within  the  United  Kingdom,  and  that,  where  there 
was  no  storage  of,  nor  dealing  with,  spirits  except 
in  so  far  a.^  drawing  from  bond  for  export  was 
concerned,  no  licence  was  required. 

The  justices  being  of  opinion  that  the  appellant 
had  dealt  in  spirito  within  the  meaning  of  the 
Act,  without  having  the  required  licence,  con- 
victed him  of  the  offence,  and  fined  him  the 
mitigated  penalty  of  11,,  including  costs. 

The  Excise  Licences  Act  1825  (6  Geo.  4,  c.  81) 
provides : 

Seot.  2.  In  lien  of  and  instead  of  the  duties  by  this 
Act  repealed,  there  shall  be  raised,  levied,  collected,  and 
paid  nnto  Hie  Majesty,  his  heirs  and  anooessora,  in  and 
thronghont  the  United  Kingdom  of  Great  Britain  and 


Ireland,  the  several  duties  of  excise,  or  rates  and  anms 
of  money  hereinafter  following,  that  is  to  aay  :  For  and 
upon  every  excise  licence  to  be  taken  ont  by  any  maker, 
mannfactnrer,  trader,  dealer,  retailer,  or  person  herein- 
after mentioned,  within  Great  Britain  and  Ireland,  to  be 
paid  by  such  maker,  mannfactnrer,  trader,  dealer, 
retailer,  and  person  respectively,  the  reapectlYe  annual 
sum  or  dnty  of  excise  in  British  currency  hereinafter 
mentioned  —  that  is  to  say,  spirits  .  .  .  Every 
dealer  in  spirits,  not  being  a  retailer  thereof  .  .  . 
lOL  Ob.  Od. 

Sect.  12.  It  shall  not  be  necessary  for  any  person  or 
persons  to  take  ont  an  excise  licence  for  the  aale  of  any 
foreign  goods  or  commodities,  for  the  sale  of  which  in 
any  manner  an  excise  licence  is  required  by  thia  Act, 
whilst  auch  goods  or  commodities  shall  be  and  remain  in 
the  warehouse  or  warehouses  in  which  the  same  shall 
have  been  deposited,  lodged,  or  aecured  according  to  law, 
before  payment  of  duty  upon  the  importation  thereof ; 
anything  in  this  or  any  other  Act  to  the  contrary  thereof 
in  any  wise  notwithatanding.  Provided  alwaya,  that 
every  such  sale  shall  be  of  not  leas  than  one  entire  cask 
or  package  of  the  liquors  or  goods  so  warehoused,  and 
be  made  to  one  person  or  to  persons  carrying  on  trade  or 
business  in  partnership. 

Sect.  26.  If  any  person  or  persons  shall  make  or  manu- 
facture, deal  in,  retail,  or  sell,  any  goods  or  commodities 
hereinafter  mentioned,  or  shall  exerciae  or  carry  on  any 
trade  or  business  hereinafter  mentioned,  for  the  making, 
or  manufacturing,  or  dealing  in,  retailing  *  or  selling  of 
which  goods  or  commodities,  or  for  the  exercising  or 
carrying  on  of  which  trade  or  buainesa  a  licence  ia 
required  by  this  Act,  without  taking  out  such  licence  as 
is  in  that  behalf  required,  he,  she,  or  they  shall  for  every 
such  offence  forfeit  and  lose  the  respective  penalty  there- 
upon imposed,  as  hereinafter  follows — that  ia  to  aay, 
.  .  .  Every  dealer  in  apirita,  not  being  a  retailer 
thereof  .  .  .  ahall  forfeit  and  loae  the  sum  of  one 
hundred  pounds." 

The  Excise  Act  1860  (23  &  24  Vict.  c.  113) 
provides : 

Sect.  5.  The  twelfth  section  of  the  Act  passed  in  the 
sixth  year  of  the  reign  of  £ing  (George  the  Fourth, 
chapter  eighty-one,  which  enacts  that  it  shall  not  be 
necessary  for  any  person  or  persons  to  take  ont  an 
excise  licence  for  the  sale  of  any  foreign  goods  or 
commodities  for  the  sale  of  which  ii;  any  manner  an 
exciae  licence  is  required,  whilat  auch  gooda  or 
commodities  ahall  be  and  remain  in  the  warehouae  or 
warehouses  in  which  the  same  shall  have  been  deposited, 
lodged,  or  secured,  according  to  law,  before  payment 
of  duty  upon  the  importation  thereof,  shall  not  extend  to 
exempt  from  liability  to  take  out  an  exciae  licence  for 
the  aale  of  foreign  wine  or  apirita  any  person  who  shall 
aell  at  one  time  any  quantity  leaa  than  one  hundred 
gallons  thereof  respectively. 

The  Revenue  Act  1867  (30  &  31  Vict.  c.  90) 
provides : 

Sect.  17.  If  any  person  ahall  aolidt,  take,  or  receive 
any  order  for  spirits,  wine,  or  other  article,  for  the 
dealing  in,  retailing,  or  selling  whereof  an  excise  licence 
is  by  law  required,  without  having  in  force  a  proper 
exciae  licence  authoriaing  him  ao  to  do,  he  ahall  forfeit 
the  penalty  impoaed  by  law  upon  a  peraon  dealing  in, 
retailing,  or  aelling  auch  article  without  having  an 
exciae  licence  in  force  authoriaing  him  ao  to  do.  .  .  . 
Provided  always,  that  nothing  herein  contained  ahall  be 
deemed  to  apply  to  the  sale  of  any  spirits  or  foreifirn 
wine  while  the  same  shall  be  and  remain  in  the  ware- 
house or  warehouses  in  which  the  same  shall  have  been 
deposited,  lodged,  or  secured  according  to  law,  before 
payment  of  duty  upon  the  importation  thereof,  where 
such  spirits  or  foreign  wine  shiJl  be  sold  in  a  quantity 
not  less  than  one  hundred  gallons  at  one  time,  or  to 
impose  a  penalty  upon  a  bond  fide  traveller  aaking  order 
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for  ^ods  whioh  his  employer  is  duly  licensed  to  deal 
in  or  sell. 

Sect.  104  of  the  Spirits  Act  1880  (43  &  44  Yiot. 
c.  24)  provides : 

The  aaJe  of  spiritB  in  any  quantity  less  than  two 
gallons  or  less  than  one  dozen  reputed  quart  bottles 
^all  be  deemed  sale  by  retail. 

/.  Bruce  Williamson  for  the  appelbint. — The 
question  is  whether  or  not  a  person  who  deals  in 
spirits  in  the  way  described  in  the  case  can  be  said 
to  be  a  "  dealer  in  spirits  "  within  the  meaning  of 
the  Inland  Bevenue  Acts,  which  impose  excise 
daty  and  whioh  require  dealers  in  excisable 
oommodities  to  take  out  licences.  In  order  to 
decide  whether  or  not  the  appellant  is  a  "  dealer  " 
within  the  meaning  of  the  Inland  Bevenue  Acts  it 
is  necessary  to  Iook  at  the  whole  scheme  of  the 
legislation  in  these  Excise  Acts,  and  to  see 
what  the  Acts  are  aimed  at.  There  is  no 
doubt  that  a  man  who  sells  and  makes  some 
profit  on  spirits  in  this  country,  even  to 
vessels  going  abroad,  would  undoubtedly  be 
within  the  meaning  of  the  word  "  dealer  " ;  but 
the  appellant,  deeding  only  with  spirits  which 
were  never  in  his  own  custody  or  possession, 
which  were  incapable  of  being  charged  with  duty 
by  the  Inland  Beyenue  or  Customs  authorities, 
and  which  were  exported,  is  not  a  person  who 
ought  to  he  brought  within  the  purview  of  the 
Excise  Acts  at  all.  An  excise  licence  as  imposed 
by  the  Excise  Licences  Act  1825  is  a  licence 
imposed  upon  a  person  who  is  a  dealer  in  an 
excisable  commodity,  and  the  whole  scheme  and 
intention  of  the  Acts  is  to  make  persons  who  deal 
in  such  excisable  commodities  take  out  such 
licence.  The  first  section  refers  to  the  earlier  Acts 
and  repeals  the  duties  enacted  by  them,  and 
sect.  2 — the  one  now  in  question — imposes  a  duty 
of  lOZ.  upon  "  every  dealer  in  spirits  not  being  a 
retailer  thereof."  Sect.  12  of  the  Act  refers  to 
bonded  spirits  ;  that  section  does  not  touch  the 
point  at  all,  but  is  aimed  at  the  case  where  foreign 
goods,  which  are  eventually  going  to  be  imported 
into  this  country  and  consumed  here,  are  being 
bought  and  sold  for  that  purpose  only,  but  witn 
regard  to  which  transactions  of  sale  and  purchase 
taking  place  while  they  are  in  the  bonded  ware- 
houbC,  persons  are  not  by  reason  of  such  buying 
and  selling  to  take  out  a  licence.  There  is  a 
limitation  in  the  proviso  in  regard  to  amount — 
namely,  one  package  or  one  cask ;  that  has  been 
raised  by  subsequent  Acts  in  the  case  of  spirits 
to  100  gallons ;  so  that  the  present  case  would 
not  be  within  the  limit  of  amount.  That  section 
was  passed  in  order  that  in  the  case  of  goods  to 
be  imported  into  this  country  and  consumed  here, 
persons  should  not  be  prevented  from  dealing  in 
them  while  they  were  in  bond  without  a  licence 
enabling  them  to  do  so.  There  was  ample  reason 
for  putting  this  bection  in,  apart  altogether  from 
such  a  catie  as  the  present-— namely,  to  enable 
persons  dealing  in  a  large  way  in  these  things  to 
buy  and  sell  spirits,  even  though  they  were  going 
to  be  used  in  this  countnr,  while  they  were  still  in 
bond  and  before  the  duty  had  been  paid  on 
them,  without  taking  out  a  licence.  The  duty 
does  not  become  payable  until  the  spirits  are 
taken  out  of  bond  and  brought  into  the  country 
for  use  hei'C;  and  the  whole  effect  of  b<5nded 
warehoased  is  to  make  the  bond  in  which  the  goods 
are  for  the  time  outside  the  country,  because  the 


moment  they  are  entered  for  importation  in  the 
sense  of  being  used  in  this  country  they  must  pay 
duty ;  but  so  long  as  they  stay  in  the    bonded 
warehouse  they  are  in  the  eye  of  the  excise  law  not 
in  the  country  at  all,  and  no  duty  can  be  charged. 
Spirit  which  is  used  and  consumed  in  this  country 
is  liable  to  duty  in  two  forms,  qua  sjpirit  oomini^ 
from  abroad,  customs  duty ;  and,  ii  dLstiiled  in 
this  country,  excise  duty.    The  excise  laws  are 
aimed  at  such  a  state  of  things  going  on  in  thiB 
country  and  have  nothing  to  do   with    fordgn 
trade,  but  are  limited  entirely  to  what  is  done  in 
this  country.    The  intention  and  reason  for  the 
licence  is  because  the  person  who  has  it  is  going 
to  deal  in  excisable  commodities  in  this  country, 
which  would,  no  doubt,  include  a  sale  to  a  persoa 
in  this  country,  even  though  that  person  sent  the 
spirit  abroad  afterwards.    If  the  spirits  are  taken 
out  of  bond,  undoubtedly  the  incidence  of  excise- 
ability  would  attach,  and  duty  would  have  to  be 
paid.    If  you  leave  the  spirits  in  bond,  you  have 
the  benefit  of  the  duty  being  postponed,  which 
will  never  attach  if  they  go  out  of  the  country 
without  going  out  of  bond ;  but  the  moment  yoa 
take  the  spirits  out  of  bond  it  is  assumed  tiiat 
they  are  going  to  be  consumed  here,   and  duty 
must  be  paid,  even  if  they  are  exported  after- 
wards.    By  a  special  code  of  legislation  through  a 
long  series  of  Acts,  it  has  been  expresslj  enarfted 
that  spirits  exported  and  spirits  sent  out  as  ship's 
stores  shall  not  be  charged  duty  at  alL     In  tbe 
Act  which  was  in  force  when  6  Geo.  4,  c.  81,  was 
passed — namely,  the  Act  of  1784,  24  Geo.  3,  c.  41 
— there  it  was  expressed  that  the  Act  was  for 
laying  on  duties  upon  licences  to  be  taken  out  by 
**  dealers    in    excisable    commodities,"   and   the 
present  duties  are  in  lieu  of  duties  imposed  under 
the  earlier  Act^  showing  that  the  intention  was 
that  the  duties  should  be  imposed  upon  those  who 
dealt    in   excisable  commodities,  and  the  only 
definition  of  '*  excisable  liquor  "  is  in  sect.  37  il 
the  Alehouse  Act  1828.    In  the  Spirits  Act  of  1880 
there  is  no  direct  definition  of  the  word  "  dealer." 
In  sect.  3  of  the  Act  it  is  simply  defined  as  a 
person  who  "  deals  in  "  spirits.    Sect.  104  defines 
a  sale  by  retail,  and,  as  far  as  the  amount  involved 
in  the  pale  in  this  case,  it  would  not  be  a  sale  by 
retail.    By  sects.  81  and  82  spirits  may  be  taken 
out  of  bond  without  payment  of  duty  for  exporta- 
tion and  for    ship*s    stores.    This  was  foreign 
spirit,    and,    inasmuch    as    it    was    only    taken 
out  of  bond  for  the  purpose  of  being  exported 
again  as  ship's  stores,  under  these  Acts  it  was  not 
capable  of  oeing  charged   with  duty  either  of 
customs  or  of  excise.    The  whole  scope  of  these 
Excise  Acts  was  that  a  person  should  take  out  a 
licence  and  be  liable  to  pay,  who  dealt  in  dutiable 
commodities,  and  the  appellant  did  not  do  w^ 
and  therefore  there  is  no  principle   to   justify 
the  finding  that   he   must  take  out  a  licence. 
There  are  a  series  of  provisions  in  the  Spirits 
Act  1880,  applying  to  dealers  in  spirits,  whkA 
could    not   possibly    apply    to    a    person    whc 
never    had    the  spirits    in    his  possession,  and 
who  sold  it  for  exportation  while  still  in  bond. 
The    appellant  was    therefore    not    liable   as  a 
dealer. 

The  Solicitor'  General  (Sir  Edward  Carson.  K.C.> 
(Bowlait  with  him)  for  the  respondents — ^The 
whole  confusion  of  the  argument  for  the  appellaot 
is  in  not  keeping  distinct  two  things.  One  is  the 
payment  of  duty  upon  these  bonded  articles,  and 
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the  other  is  the  lioesce  datj  payable  by  the  dealer 
in  those  articles.  It  is  only  by  constantly  mixing 
up  the  two  things  and  saying  that  becaose  you 
have  not  to  pay  one  therefore  there  is  no  reason 
why  you  shoula  have  to  pay  the  other  that  there 
is  any  confusion  which  comes  into  the  case  at  all. 
Sect.  12  of  this  Act  of  1825  (6  Geo.  4,  c.  81)  is 
conclusive,  but  before  dealing  with  that  section, 
a  section  of  a  subsequenn  Act,  which  rather  makes 
it  clear — namely,  sect.  5  of  23  &  24  Vict.  c.  113 
(the  Excise  Act  I860)— ought  to  be  refen*ed  to. 
That  section  says  that  the  12th  section  of  the 
Act  (6  Greo.  4,  c.  81)  "  shall  not  extend  to  exempt 
from  liability  to  take  out  an  excise  licence  for 
the  sale  of  foreign  wine  or  spirits,  any  person 
who  shall  sell  at  one  time  any  quantity  less  than 
100  gallons  thereof  respectively."  [Lord  Alybr- 
STONE,  G.J. — The  earlier  part  of  that  section 
makes  it  stronger,  pointing,  as  it  does,  to  the 
previous  transaction  as  being  one  of  ordinary  sale ; 
then  the  section  says  it  shtul  not  extend  to  that 
when  it  is  100  gallons.]  Yes  ;  then  to  complete 
the  matter  sect.  17  of  the  Revenue  Act  1867 
(30  &  31  Yict.  c.  90)  imposes  a  penalty  upon 
unlicensed  persons  soliciting  orders  for  spirits, 
wines,  &c.,  and  there  is  this  important  proviso : 
*'  Provided  that  nothing  herein  contained  shall 
be  deemed  to  apply  to  the  sale  of  any  spirits  or 
foreign  wine  whUe  the  same  shall  be  and  remain 
in  the  warehouse  or  warehouses  in  which  the  same 
shall  have  been  deposited  .  .  .  before  pay- 
ment of  duty  upon  the  importation  thereof,  where 
such  spirits  or  foreign  wine  shall  be  sold  in  a 
quantity  not  less  th&n  100  gallons  at  one  time." 
jHe  was  stopped.] 

LfOrd  Alybbstonb,  C.J. — In  my  opinion  the 
decision  in  this  case  is  perfectly  right.  The 
appellant  carries  on  the  business  of  a  ship's  stores 
merchant,  and  I  have  no  doubt  he  sells,  and  would 
be  glad  to  sell,  spirits  to  the  persons  who  wish  to 
buy  stores  from  him.  It  is  said  that  in  this  par- 
ticular transaction  he  ought  not  to  be  regarded  as 
being  a  dealer  in  spirits,  because  the  quantity  of 
apirits  which  he  sold  quite  lawfully  to  the  captain 
of  the  ship  came  out  of  bond,  and  were  taken  to 
the  ship  under  the  protection  of  the  Customs 
Act.  However,  for  reasons  which  were  indicated 
during  the  course  of  the  argument,  it  seems  to  me 
that  that  code  of  regulations  was  simply  enacted 
for  the  purpose  of  protecting  the  revenue  against 
goods  being  taken  out  of  bond  and  surreptitiously 
setting  into  such  a  state  of  circumstances  that  the 
duty  ought  to  be  paid.  That  is  certainly  not  in 
any  way  conclusive,  and  is  not  an  argument 
which  helps  us  very  much  on  the  question  whether 
excise  duty  is  payable  or  not  by  the  appellant  as 
a  dealer.  The  Excise  Licences  Act  of  1825 
imposes  a  duty  upon  every  dealer  in  spirits,  and  I 
4igree  that,  with  respect  to  dealers  in  spirits  in  the 
ordinary  bense,  there  are  other  protective  sections 
to  which  counsel  for  the  appellant  called  our 
attention — ^namely,  sections  as  to  keeping  certain 
books  and  stock-books,  and  certain  securities  that 
the  spirit  dealers  trade  would  be  carried  on  in  a 
way  which  could  be  supervised  by  the  officers  of 
excise.  Those  precautions,  in  tne  case  of  an 
ordinary  dealer  in  spirits — a  person  who  does  sell 
spirits  and  has  or  may  have  spirits  on  his  premises 
for  the  purposes  of  sale — do  not  do  more  than 
afford  some  evidence  of  what  was  thought  neces- 
sary for  protecting  that  kind  of  trade.  Therefore 
we  have  to  see  whether  or  not  there  is  anything  in 


this  Act  which  excludes  from  the  words  a  "  dealer 
in  spirits "  in  the  section  in  question,  a  person 
who  does  deal  or  has  happened  to  deal,  and  deals 
as  part  of  his  trade,  in  spirits  in  bond,  and  sells 
them  while  they  are  in  bond.    The  terms  of  the 
certificate  or  the  excise  licence,  though  not  given  in 
form,  are  really  given  in  sect.  7  of  the  same  Act, 
as  the  Solicitor- General  has  pointed  out.    They 
are  to  contain  the  true  name  and  place  of  abode 
of  the  person  or  persons  taking  out  the  same,  and 
the  true  date  or  time  of  granting  such  licence, 
and  the  place  at  which  the  trade  or  business  for 
which  the  licence  is  granted,  shall  be  carried  on. 
Therefore  that  does  not  of  necessity  contain  any 
particulars  or  details  as  to  the  character  of  the 
warehouse  in  which  the  business  is  to  be  carried 
on,  or  anything  of  that  kind,  but  only  identifies 
the  person  and  indicates  the  place  at  which  he  is 
going  to  carry  on  this  business.    That  being  the 
nature  of  the  certificate,  from  the  time  that  the 
appellant's  counsel  explained  to  us  the  12th  sec- 
tion,   and    particularly    when    we   consider  the 
12th  section  as  amended  or  extended  by  the  pro- 
visions of  sect.  5  of  the  Excise  Act  of  1860,  I  do 
not  think  there  is  any  doubt  in  this  case.     It 
is  clear  that  the  Act  did  consider  that  the  sale 
of  spirite  in  bond  might  require  the  person  who 
sold  them  to  have  a  ucence,  because  the  section 
says :  "  It  shall  not  be  necessary  for  any  person 
or  persons  to  teke  out  an  excise  licence  for  the 
■ale  of  any  foreign  goods  or  commodities,  for  the 
sale  of  which  in  any  manner  an  excise  licence  is 
required  by  this  Act.*'    That  cannot  mean  dutiable 
articles  only,  and  for    the  reasons   my  brother 
Wills  has  pointed  out  in  the  course  of  the  argu- 
ment, the  Ascription  in  the  earlier  preamble  does 
not   throw    any    light  upon  the  matter.    It    is 
perfectly  obvious  that  those  words  refer  to  foreign 
goods  or  commodities  which  would  be  the  subject 
of  duty    if  they  were  sold   in    this   couiitiT*  or 
imported  into  this  country.    That  is  made  clear 
by    the    next  sentence :  **  Whilst  such  goods  or 
commodities  shall  be  and  remain  in  the  warehouse 
or  warehouses  in  which  the  same  shall  have  been 
deposited,   lodged,  or  secured  according  to  law 
before    payment  of  duty  upon  the  importation 
thereof."    Counsel  for  the  appellant  ingeniously 
suggested  that  that  meant  that  there  might  be  a 
sale  before  the  payment  of  duty,  and  it  was  not 
necessary  to  take  out  a  licence  for  sale  as  a  dealer 
before  the  payment  of  duty.    I  think  that  is  not 
what  the  section  means.    In  my  opinion  those 
words  "  before  the  payment  of  duty     are  only  the 
description  of  the  bonded  warehouse  in  which  the 
goods  nave  been  deposited.     Then  the  section  does 
not    make  all  sales   of  that  character  sales   in 
respect  to  which  no  licence  need  be  taken  out ; 
but  it   has   this   important  proviso,   "provided 
always,  that  every  such  sale  shall  be  of  not  less 
than  one  entire  cask  and  package,"  and  when  the 
Legislature  refer  to  that  oy  rei^rence  in  sect.  5 
of  the  Act  of  1860,  they  speak  of  it  as  enacting  : 
**  That  it  shall  not  be  necessary  for  any  person  or 
persons  to  take  out  an  excise  licence  for  the  sale  of 
any  foreign  goods  or  commodities,  for  the  sale  of 
which  in  any  manner  an  excise  licence  is  required, 
whilst  such  goods  or  commodities  shall  be  and 
remain  in  the  warehouse."    They  again  repeat 
the  language   of    the   section,    and    go  on  to 
say  that  it   shall  not   extend   to  exempt  from 
liability  to  take  out  an    excise  licence  for  the 
sale  of  foreign  wine  or  spirite,  any  person  who 
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shall  sell  at  one  time  any  qaantity  less  than 
100  gallons.  Therefore  both  sections  to  mj  mind 
contemplate  that  the  Act  would  have  included  all 
sales,  but  has  limited  or  exempted,  first  a  smaller 
quantity  and  then  a  larger  quantity,  as  not  being 
»Biles  where  a  licence  is  required.  Counsel  for 
the  appellant  was  pressed  bj  us  to  say  why  that 
section  was  wanted  if  his  view  was  rieht  that  aU 
these  excise  licences  are  only  required  where 
one  is  selling  dutiable  goods — goods  upon 
which  the  duty  would  have  to  he  paid.  He 
was  pressed  to  say  that  they  were  inserted 
for  the  purpose  of  makine  it  clear  that  a 
transaction  which  might  otnerwise  come  under 
the  Act  did  not  come  under  the  Act.  That  is  an 
ingenious  suggestion,  but  it  does  not  seem  to  me 
to  be  consistent  with  the  proviso.  It  would  have 
been  so  easy  for  the  Legislature  to  have  avoided 
all  doubt  by  saying  "  persons  making  these  sales 
shall  not  be  considered  dealers,"  and  then  we 
could  have  understood  the  matter.  But  the 
section  only  exempts  certain  kinds  of  sales 
from  the  necessity  of  a  licence  being  taken  out 
under  an  earlier  section  of  the  Act.  I  think, 
therefore,  that  this  appellant  does  deal  in  spirits 
within  the  meaning  of  tne  Act  of  George  lY.  No 
doubt  he  does  a  most  respectable  and  lucrative 
business  in  the  sale  of  wines  and  spirits  to  ships ; 
but  he  must  do  that  business  by  being  a  licensed 
dealer,  and  not  an  unlicensed  dealer. 

Wills,  J. — I  agree,  and  have  nothing  to  add. 

Kennedy,  J. — ^I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Inee,  Colt,  and  Jtu^, 
for  W.  Charlton,  Blyth. 

Solicitor  for  the  respondent,  Solicitor  of  Inland 
Revenue, 


May  10  and  11,  1904. 

(Before   Lord  Alvebstonb,    G.J.,    Wills  and 

Kennedy,  JJ.) 

Goldstein  (app.)  v.  Hollinoswobth  (resp.).  (a) 

Factory  and  workshop-^Underground  bdkehovtse — 
Expenses  of  alteration  to  get  district  coundTs 
consent — Covenant  by  lessee  to  pay**  impositions 
and  outgoings" — Factory  and  Workshop  Act 
1901  (1  Edw,  7,  c.  22),  «.  101. 

The  lessee  of  an  underground  baJeehouse  covenanted 
to  pay  ''  all  existing  and  future  taxes,  rates, 
duties,  assessments,  impositions,  and  outgoings 
of  every  description  for  the  time  being  payable 
either  by  the  landlord  or  tenant  in  respect  of 
the  said  premiss."  ^ 

The  district  council  having  refused  to  grant  their 
certificate  under  sect.  101  of  the  Factory  and 
Workshop  Act  1901  unless  certain  alterations 
ioere  carried  out, 

Held,  that  the  ^penses  of  these  alterations  were 
** impositions"  or  ** outgoings,"  and  that  they 
must  be  borne  by  the  lessee. 

Case  stated  on  a  complaint  preferred  by  the 
appellant,  the  lessee  and  the  occupier  of  No.  14, 
Cbicksand-street,  Mile-end,  let  by  the  respondent 
to  the  appellant  as  a  bakehouse,  that  the  certifi- 
cate requirpH  by  the  Factory  and  Workshop  Act 
1901,  sect.  101  (2)  oould  not  be  obtained  unless  cer- 

(a)  Baported  by  W.  db  B.  Hbbbbbt,  fiaq..  Barrister-at-lAw. 


tain  structural  alterations  were  made  as  required 
by  the  Stepney  Borough  Council,  and  that  the 
expenses  of  such  alterations,  estimated  at 
148L  138.,  ought  to  be  borne  by  the  respondent 
as  owner  of  the  premises. 

At  the  hearing  the  following  facte  were  proved 
or  admitted : — 

The  premises,  No.  14,  Chicksand-street,  were 
originally  let  on  lease  in  1892  to  one  Reuben 
Morris,  and  were  assigned  to  tbe  appellant  in  1893, 
and  were  used  by  the  appellant  as  a  bakehouse 
until  the  17th  March  1903,  when  a  new  lease  ot 
the  premises  for  the  term  of  twenty-one  years  was 
granted  by  the  respondent  to  the  appellant  at  the 
rental  of  502.  per  annum,  since  which  date 
the  premises  have  continued  to  be  used  as  a 
bakehouse. 

It  was  proved  that  unless  certain  stmotunl 
alterations  were  made  at  a  cost  estimated  at 
14SL  13«.,  the  certificate  required  by  sect.  101  (2) 
of  the  Factory  and  Workshop  Act  1901  could  not 
be  obtained. 

It  was  contended  for  the  respondent  that  the 
covenant  in  the  lease  of  the  17th  March  1903  that 
the  lessee  **  will  during  the  said  term  pay  all  ezistiiij? 
and  future  taxes,  rat^,  dulies,  assessments,  imposi- 
tions, and  outgoings  of  every  description  for  the 
time  being  payable  either  by  landlord  or  tenant  in 
respect  of  the  said  premises  respectiveiy  (except 
landlord's  property  tax) "  was  a  contract  on  the 
part  of  the  appellant  to  pay  the  expenses 
mentioned  in  sect.  101,  and  that  the  words 
**  impositions  and  outgoings  '*  in  the  aboTB- 
mentioned  covenant  covered  such  expensee. 

On  the  other  hand,  it  was  contended  for  tiie 
appellant  that  the  covenant  only  applied  to  such 
sums  of  money  coming  under  the  category  of 
taxes,  rates,  &c.,  as  the  landlord  or  tenant  were 
bound  by  law  to  pay  in  respect  of  the  premises, 
and  that  the  expenses  referred  to  in  the  section 
were  a  voluntary  payment*  and  made  merely  for 
the  purpose  of  enabling  the  appellant  to  carry  on 
his  business  as  a  baker. 

The  magistrate  upheld  the  respondent's  con- 
tention and  dismissed  the  compl£unt. 

The  question  of  law  arising  on  tbe  above 
statement  was  whether  the  expenses  mentioned 
in  the  section  were  covered  by  uie  words  "  imposi- 
tions and  outgoings "  in  the  before-mentioned 
covenant. 

By  the  Factory  and  Workshop  Act  1901 
(1  Edw.  7,  c.  22).  s.  101 : 

1.  An  ondergroimd  bakehonae  shall  not  be  used  as  a 
bakehonse  unless  it  was  so  naed  at  the  passing  of  tins 
Aot. 

2.  Subject  to  the  foregoing  provision,  after  the  lit 
Jan.  1904  an  nndergfronnd  bakehouse  shall  not  he  usad 
nnlesa  certified  by  the  diatriot  council  to  be  snitable  for 
that  porpoae. 

3.  For  the  pnrpoae  of  this  section  an  undar^'O'^"^ 
bakehouse  abaJl  mean  a  bakehouse  any  baking-room  of 
which  ia  ao  aifcuate  that  the  surfaoe  of  the  floor  is  man 
than  3ft.  below  the  avrfaoe  of  the  footway  of  tibe 
adjoining  street  or  of  the  ground  adjoining  or  nearest  to 
the  room.  The  ezpreaaion  "  baking-room  "  means  ssxj 
room  uaed  for  baking,  or  for  any  process  incident^ 
thereto. 

4.  An  underground  bakehouse  ahall  not  be  certified  m 
Buitable  unlesa  the  diatriot  council  ia  aatiafied  that  it 
ia  suitable  aa  regards  conatruction,  light,  ventilatioii, 
and  in  all  other  respeota. 

(5)  This  aection  ehall  have  effect  aa  if  it  were  induM 
among  the  provisions  relating  to  bakehoosed  which  ars 
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referred  to  in  seot  26  of  tiie  Pablio  Health  (London) 
Act  1891. 

<6)  If  eny  place  ie  used  in  oontrayention  of  the  eeotion 
it  shall  be  deemed  to  be  a  workshop  not  kept  in  oon- 
formity  with  this  Aot. 

(7)  In  the  event  of  the  refusal  of  a  certificate  by  the 
district  council,  the  oooopier  of  the  bakehouse  may, 
within  twenty-one  days  from  the  refusal,  by  complaint, 
apply  to  a  court  of  summary  jurisdiction,  and,  if  it 
appears  to  the  satisfaction  of  the  court  that  the  bake- 
house is  suitable  for  use  as  regards  construction,  light, 
yentilation,  and  in  all  other  respects,  the  court  shall 
thereupon  grant  a  certificate  of  suitability  of  the  bake- 
house, which  shall  have  effect  as  if  granted  by  the 
disfcriot  oouncil. 

(8)  Where  any  place  has  been  let  as  a  bakehouse,  and 
the  certificate  required  by  this  section  cannot  be 
obtained  unless  structural  alterations  are  made,  and  the 
occupier  alleges  that  the  whole  or  part  of  the  expenses 
of  the  alteration  ought  to  be  borne  by  the  owner,  he  may 
by  complaint  apply  to  a  court  of  summary  jurisdiction, 
and  that  court  may  make  such  order  concerning  the 
expenses  or  their  apportionment  as  appears  to  the  court 
to  be  just  and  equitable  under  the  circumstances  of  the 
case,  regard  being  had  to  the  terms  of  any  contract 
between  the  parties ;  or,  in  the  alternative,  the  court 
may,  at  the  request  of  the  occupier,  determine  the  lease. 

Firminger  for  the  appellant. — These  expenses 
are  not  a  payment  witnin  the  meaning  of  tbis 
oovenant,  as  it  is  not  a  compulsory  payment,  like 
"rates,  taxes,  duties,  assessments,  impositions, 
and  outgoings,"  which  are  referred  to,  but  it  is  a 
▼oluntarj  or  optional  one,  made  by  the  lessee  to 
enable  him  to  canr  on  his  business.  A  voluntary 
payment  of  this  aescription  does  not  come  within 
the  covenant.    He  referred  to 

Harris  v.   Hickman,  89   L.   T.   Eep.  722;  (1904) 
1  K.  B.  13. 

Tbtt  was  not  a  compulsory  payment  "  in  respect 
of  the  premises."  FouLger  v.  Arding  (86  L.  T.  Rep. 
488 ;  (1902)  1 K.  B.  700)  shows  that  to  come  within 
a  covenant  of  this  kind  it  must  be  both  in  respect  of 
the  premises  and  compulsory.  Two  cases  were 
referred  to  before  the  learned  magistrate — namely, 
Stoekdale  v.  Aseherberg  (ante.jD,  200 ;  88L.T.  Rep. 
767;  (1908)  1  K.  B.  873)  and  Be  Warriner  ;  Bray- 
Bhaw  V.  Ninnis  (ante,  p.  235 ;  88  L.  T.  Rep.  766; 
(1903)  2  Ch.  367),  but  they  have  no  bearing  on  this 
question.  The  jurisdiction  of  the  magistrate  to 
apportion  the  expenses  is  not  excluded  by  this  cove- 
nant. In  Monic  v.  Arnold  (86  L.  T.  Rep.  580;  (1902) 
1 K.  6.  761)  it  was  decided  that  whatever  might  be 
the  true  construction  of  the  covenant,  the  court 
had  jurisdiction  under  sect.  7  (2)  of  the  Factory 
and  Workshop  Act  1891  to  apportion  the  expense 
of  providing  means  of  escape  from  fire  between 
the  lessor  and  lessee  in  such  proportion  as 
appeared  to  be  **  just  and  equitable  under  all  the 
circumstances  of  the  case."    That  applies  here. 

Gilbert  MeUor  (C  £f.  Berrott  with  him)  for  the 
respondent. — These  expenses  are  an  "  outgoing  " 
or  an  "imposition"  within  the  meaning  of  the 
covenant,  and  they  must  be  borne  by  the  lessee. 
He  referred  to 

Foulger  v.  Arding  (ar*p.). 

That  case  is  in  the  respondent's  favour.  Monk  v. 
Arnold  (sup.)  is  different  to  this  case,  for  it  was 
decided  on  a  different  section  in  a  different  Act. 

Firminger  in  reply. 

Lord  Alvbbstonb,    O.J. — The  only  doubt  I 
have  in  this  case  is  whether  we  can  deal  with  the 
matter  finally  or  whether  we  ought  to  send  it 
Mag.  0a8.— Vol.  XXI. 


back  to  the  learned  magistrate.    That  doubt  has 
arisen  in  my  mind  not  from  the  facts  as  stated  in 
the  case,  but  from  the  particular  language  which 
the  learned  magistrate  has  used  in  stating  the 
question  for  the  opinion  of  this  court.    He  states 
it  as  follows :  "  Tne  question  of  law  arising  on 
the  above  statement  for  the  opinion  of  the  court 
was  whether  the  expenses  mentioned  in  the  said 
sub-sef  tion  were  covered  by  the  words  *  impositions 
and  outgoings  *     in  the  before-mentioned   cove- 
nant."   However,  I  have  come  to  the  conclusion 
that  there  is  no  substantial  reason  for  reoiitting 
the  case  to  the  learned  magistrate,  and  the  point 
left  to  us,  and    which  we  have   to  consider,  is 
whether  the  ''expenses"  mentioned  in  sect.  101 
(8)  of  the  PactoiT  and  Workshop  Act  1901  are 
"  impositions  and  outgoings"  witnin  the  covenant. 
Now  this  lease  was  granted  in  March  1903,  that 
is,  after  the  passing  of  the  Factory  and  Workshop 
Act  1901,  and  after  the  decision  of  the  Court  of 
Appeal  in  Foulger  v.  Ardmg  (86  L.  T.  Rep.  488  ; 
(1902)  1  K.  B.  700).    The  Act .  of  1901  clearly 
contemplates  that  leases  may  contain  clauses  of 
this  nature.    It  is  quite  useless  to  attempt  to  deal 
with  all  the  authorities  on  the  point  whether  these 
expenses  are  within  this  covenant,  for  they  are 
quite  irreconcilable,  and  have  been  stated  to  be  so 
by  the  Court  of  Appeal  in  Foulger   y.   Arding 
{sup,).    That  being  the  case,  I  adopt  as  the  basis 
of  my  decision  here  the  judgment  in  that  case. 
It  was  contended  by  the  appellant  that  these  were 
not  an  "  imposition  or  outgoing  "  payable  by  either 
the  landlord   or  the  tenant,  because  they  were 
voluntary  payments  which  the  tenant  might  or 
might  not  make.     I  do  not  think  that  it  is  quite 
fair  to  put  that  construction  upon  sect.  101  (8).  If 
upon  application  by  the  tenant  the  magistrate  had 
made  an  order  that  some  of  these  expenses  were 
to  be  borne  by  the  owner  these  expenses  would 
then  become  an  **  imposition  or  outgoing  "  to  be 
borne  by  the  owner.     We  have  been  asked  to  send 
the  case  back  to  the  magistrate  on  the  ground 
that  the  vie^  he  bad  taken  was  that  his  juris- 
diction had  been  ousted  by  the  covenant,  and  so 
he  had  refused  to  exercise  his  jurisdiction  under 
his  sect.  101  (8)  of  the  Act  of  1901.    I  think,  how- 
ever, that  the  learned  magistrate  meant  to  say 
that  if  the    court  was    of  opinion    that     these 
expenses    were   within  the  covenant  then     his 
decision  rofusing  to  make  an  order  on  the  land- 
lord for  any  part  of  the  expenses  was  to  stand.    I 
cannot  see  how  it  would   be  just  and  equitable 
under  the  circumstances  of  this  case — ^the  lease 
being  for  some  twenty-one  years — to  place  this 
imposition  or  outgoing  upon  the  landlord,  having 
regard  to  the  terms  of  this  lease.    This  is  the 
converse  case  to  Monk  v.  Arnold  (86  L.  T.   Rep. 
580 ;  (1902)  1  K   B.  760),  which  was  decided  on 
sect.  7  (2)  of  the  Factory  and  Workshop  Act  1891. 
But  in  that  section  the  words  "regard being  had 
to  the  terms  of  any  contract  between  the  parties," 
which  are  in  sect.  101  (8)  of  the  Act  of  1901,  do 
not  appear,  and  the  appearance  of  those  words  in 
the  later  section  make  the  position  of  the  owner 
stronger.    Having  regard  to  the  length  of  the 
term  in  this  case  and  to  the  covenant  in  the  lease, 
I  cannot  see  any  grounds  for  saying  that  it  would 
be  just  and  equitable,  under  the  circumstances 
of  this  case,  to  make  an  oider  that  the  whole  or 
any  part  of  the  expenses  of  the  alteration  ought  to 
be  borne  by  the  owner.  This  appeal  must  therefore 
be  dismissed. 

4  K 
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Wills,  J. — I  am  of  the  same  opinion.  I  think 
these  premises  were  let  as  a  bakehouse,  and, 
that  bein^  so,  what  we  have  to  consider  is  whether 
the  magistrate  has  come  to  a  right  conclusion  on 
this  case.  The  only  point  raised  by  it  is  whether, 
if  the  landlord  was  ordered  to  pay  all  or  a 
portion  of  these  expenses,  such  a  payment  would 
be  an  "  imposition  or  outgoing "  within  the 
meaning  of  the  covenant  in  the  lease.  I  think 
that  FouLqer  r.  Arding  (^tfp.)  decides  that  such  a 
payment  would  be  an  outgoing,  while  in  Monk  v. 
Arnold  (sup.)  that  Ruch  a  payment  was  an  outgoing 
had  been  taken  for  granted.  If,  in  fact,  an  order 
had  been  made  on  the  landlord,  he  could  recover 
on  this  covenant  from  his  tenant.  I  have  some 
difficulty  in  understanding  a  passage  in  the  judg- 
ment of  my  brother  Ohanneli  in  monk  v.  AmouL, 
where  he  seems  to  have  said  that  expenses  under 
sect.  7  (2)  of  the  Factory  and  Workshop  Act 
1891,  although  they  were  an  outgoing,  mignt  not 
be  an  outgoing  for  which  the  tenant  could  be  sued 
by  his  landlord  under  a  covenant,  like  the  one  in 
the  present  lease.  I  cannot  see  how,  if  it  is  an 
outgoing  within  the  covenant,  it  matters  what 
kind  of  outgoing  it  was  at  all.  I  see  no  ground 
for  sending  the  case  back  to  the  magistrate,  for 
whether  he  has  or  has  not  decided  that  it  is  just 
and  equicable  under  the  circumstances  of  the  case 
that  the  tenant  should  pay  these  expenses — and, 
for  myself,  I  think  the  circumstances  must  be  very 
exceptional  for  a  contract  made  between  landlord 
and  tenant  to  be  reviewed — if  he  made  an  order 
on  the  landlord  to  pay  a  portion  of  them,  the 
landlord  could,  after  paying  such  portion,  at  once 
sue  his  tenant  and  recover  the  amount  under  the 
covenant  in  the  lease. 

Kennedy,  J. — I  am  of  the  same  opinion.  I 
also  think  it  would  be  useless  to  send  the  case 
back  to  the  magistrate.  On  the  case  before  us  I 
think  the  premises  were  let  as  a  bakehouse,  and 
I  agree  with  my  brother  Wills  that  these  expenses 
are  an  outgoing,  and,  that  being  so,  I  cannot  see 
why  they  do  not  come  within  the  covenant.  For 
myself,  I  cannot  understand  the  passage  in  my 
bi*other  Channell's  judgment  in  Monk  v.  Arnold, 
The  sole  question  in  this  case  is,  has  the  tenant 
bound  himself  to  pay  this  outgoing  or  not,  and  the 
question  Inf  t  to  us  by  the  magistrate  is  whether 
the  expenses  mentioned  in  sect.  101  (8)  were 
covered  by  the  words  "  impositions  and  out- 
goings "  in  the  covenant.  In  other  words,  whether 
under  this  particular  agreement  the  tenant  had 
undertaken  to  pay  these  outgoings.  We  must 
answer  that  in  the  affirmative,  and  the  appeal 
must  therefore  be  dismissed,  ^^^^j  cUsmisted. 

Solicitors :  B,  A.  Loveit ;  Arthwr  Blott. 


Monday,  May  16, 1904. 

(Before  Lord  Alybbstonb,    G.J.,    Wills  and 

Kennedy,  J  J.) 

Stab  Tea  Company  Limited  (apps.)   i;. 
Whitwobth  (resp.).  (a) 

Merchandise  tnarks — False  trade  description'— Tea 
weighed  vrith  paper — Choss  weight — MerchaTi- 
dise  Marks  Act  1887  (50  &  61  Vict.  c.  28), 
s.  2  (1). 

The  respondent,  having  asked  for  a  qwvrter  of  a 
(a)  Beported  by  W.  OB  B.  Hbbbbbt,  Enq.,  BftrrlBtor-at-Liw. 


pound  of  tea,  was  handed  by  an  assistant  cf 
the  appellants  a  packet  already  folded  and  tied 
with  string.  A  ticket  was  inserted  under  ihs 
string,  on  one  side  of  which  wcu :  "  Star  Tea 
Company  Limited,  Quarter  pound  2s,  Sd,  tea 
ticket  ..."  and  on  the  other  a  notice  thai 
every  purchaser  of  a  quarter  of  a  pound  and 
upwards  was  given  some  useful  article.  The 
tea  was  wrapped  in  a  piece  of  lead  paper,  on 
which  was  printed  "  Quarter  pound  gross 
weight.**  The  tea  by  ittelf  was  short  by  '6\os. 
of  a  quarter  of  a  pound,  but  with  the  paper 
was  slightly  in  excess. 
Held,  that  the  appellants  were  rightly  eonvieied 
under  sect.  1  {2)  of  the  Merchandise  Marks  Act 
1887  of  applying  a  false  trade  description  to  the 
tea  by  means  of  the  ticket. 

Case  stated  on  an  information  preferred  by  John 
Whitworth  (hereinafter  called  the  respondent) 
against  the  Star  Tea  Company  Limited  (herein- 
after called  the  appellants)  under  sect.  2  (1)  of  the 
Merchandise  Marks  Act  1887  (50  &  51  Vict 
c.  28)  charging  that  the  appellants  on  the  5th  Jan. 
1904  at  the  lx>rough  of  Walsall  unlawfully  did 
sell  to  the  respondent  a  certain  packet  of  tea  to 
which  was  applied  a  false  trade  description — viz., 
that  the  packet  of  tea  contained  a  '*  quarter 
pound  weight  of  tea,"  contrary  to  the  proviaionB 
of  the  Merchandise  Marks  Act  1887. 

The  appellants  are  tea  merchants  and  carry  on 
business,  amongst  othei*  places,  at  22,  Park-street, 
in  the  borough  of  Walsall,  in  the  ooanty  of 
Stafford,  their  registered  office  being  at  Noa.  292 
to  314,  Old-street,  in  the  City  of  London. 

The  respondent  is  an  inspector  of  weights  and 
measures  tor  the  borough. 

On  the  5th  Jan.  1904  the  respondent  went  into 
the  appellants'  shop  at  Walsall.  He  asked  to  be 
supplied  with  a  quarter  of  a  pound  of  tea.  He 
was  told  there  were  two  prices,  viz.,  Hd.  and  8d. 
He  said  he  would  take  a  quarter  of  a  pound  at  8<i 
The  shop  assistant  thereupon  took  from  a  shelf  a 
packet  of  tea  already  folded  and  tied  ap  with 
string,  inserted  under  the  string  a  small  ticket, 
and,  wrapping  the  whole  in  brown  paper,  so 
delivered  it  to  the  respondent. 

The  wrapper  in  which  the  tea  was  contained 
consisted  of  a  piece  of  lead  or  silver  paper  on 
which  was  printed  "The  Star  Tea  Company's 
Special  Blend,"  and  in  small  type,  "  Quarter 
pound  gross  weight." 

On  one  side  of  the  ticket  inserted  was  printed 
the  following:  "Star  Tea  Company  Limited, 
quarter  pound  2s.  8d,  tea  ticket.  22,  l^ark- street, 
Walsall,  1,  1986,"  and  on  the  other  side  a  notice 
to  the  effect  that  every  purchaser  of  tea  from  a 
quarter  of  a  pound  and  upwards  was  given  some 
us^ul  article  or  check,  and  that  by  saving  a  num- 
ber of  these  checks  a  valuable  prize  would  be 
given  in  exchange. 

The  respondent  was  not  shown  the  silver  or 
lead  paper  wrapping — i.e.,  the  wrapper  in  question, 
nor  was  it  handed  ix>  him  or  read  before  it  was 
wrapped  in  the  brown  paper  and  delivered  to  him, 
nor  was  his  attention  oaUed  to  the  words  printed 
on  it. 

The  respondent  weighed  the  packet  of  tea  which 
he  purchased  at  the  appellants'  shop  as  herein- 
before stated,  and  found  that  it  contained  less 
than  a  quarter  of  a  pound  of  tea — te  wit,  3|oz. 
only  of  tea,  and  that  with  the  paper  wrapper,  on 
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whioh  the  words,  '*  The  Star  Tea  Oompany's 
Si)eoial  Blend — Quarter  pound  gross  weight  were 
printed,  the  packet  weighed  five  or  six  grains 
more  than  a  quarter  of  a  pound. 

The  respondent,  before  asking  to  be  supplied 
with  the  quarter  pound  of  tea,  had  seen  in  a 
different  part  of  the  shop  a  quantity  of  tea  whioh 
waa  being  weighed  and  placed  in  wrappers 
apparently  similar  to  the  wrapper  above  men- 
tioned ;  and  it  was  admitted  that  the  respondent 
knew  that  the  words  **  Star  Tea  Company  Limited, 
quarter  pound  gross  weight,"  were  printed  on 
tea- wrappers  of  the  appellants ;  but  his  attention 
had  not  been  called  by  the  appellants  to  these 
words,  and,  as  a  fact,  the  respondent  did  not  see 
the  words  printed  on  the  packet  actually  delivered 
to  him  until  the  purchase  had  been  completed 
and  he  had  taken  it  from  the  brown  paper  in 
which  it  had  been  supplied. 

The  respondent  Knew  that  gross  weight 
included  the  weight  of  the  silver  or  lead  paper  in 
which  the  tea  was  wrapped,  and  that  it  was  the 
custom  of  the  majority  m  the  trade  to  weigh  the 
paper  with  the  tea. 

It  was  admitted  by  the  appellants  at  the 
hearing  before  the  justices  that  they  issued  and 
distributed  in  the  borough  of  Wallsall  handbills 
describing  and  enumerating  the  presents  given 
by  them  "  with  ilb.  of  tea." 

The  appellants  also  admitted  that  they  had 
placed  in  the  window  of  their  shop  printed 
labels  attached  to  ^e  presents  given  away  by 
them  with  a  quarter  of  a  pound  of  tea,  such 
labels  bearing  the  words,  "  Given  with  ilb.  of 
tea." 

It  was  contended  on  behalf  of  the  respondent 
that  the  ticket  which  the  appellants'  manager 
placed  under  the  string  tied  round  the  packet  of 
tea,  as  hereinbefore  stated  (and  also  the  hand- 
bills and  labels),  constituted  a  false  trade  descrip- 
tion within  the  meaning  of  the  Merchandise 
Marks  Act  1887. 

It  was  contended  on  behalf  of  the  appellants 
that  the  ticket  and  the  handbills  and  label  were 
not  a  trade  description  within  the  meaning  of  the 
Act,  nor  were  they  applied  to  the  packet  of  tea 
within  the  meaning  oi  the  Act,  nor  were  they 
false,  and  that,  if  they  were  trade  descriptions, 
they  must  be  taken  and  read  with  the  words 

quarter  pound  gross  weight"  printed  on  the 
packet  of  tea,  and,  this  being  so,  there  was  no 
false  trade  description  within  the  meaning  of  the 
Act. 

The  justices  held  that  the  ticket  did  constitute 
a  false  trade  description  within  the  meaning  of 
the  Act,  aod  convicted  the  appellants. 

Avory,  K.O.,  H.  D.  Bonsey,  and  H,  M.  Finch 
for  the  appellants. — This  was  a  prosecution  under 
the  Merchandise  Marks  Act  1887,  and  it  is  there- 
fore for  the  respondent  to  show  that  this  tea  was 
sold  with  a  false  trade  description.  That  depends 
upon  the  ticket,  which  was  not  a  trade  description 
at  all,  but  merely  a  voucher  for  a  prize.  The 
wrapping  on  the  tea  showed  that  what  was  sold 
was  a  ''quarter  pound  gjoss  weight,"  and  that 
was  a  true  description.    Th^  referred  to 

Langl&y  v.  Bombay  Tea  Companyy  83  L.  T.  Bep. 
175  ;  (1900)  2  Q.  B.  460. 

Ditiumal  for  the  respondent. 

Lord  Alvbestone,  O.J. — The  justices  here 
have  found  that  this  ticket  was  a  false  trade 


description,  and  had  been  applied  to  the  packet  of 
tea  by  the  appellants.  They  have  found  that  as 
a  question  of  fact,  and  I  cannot  see  that  they 
have  gone  wrong  in  law.  The  ticket  was  placed 
under  the  string,  to  be  seen  and  read  by  the 

Surchaser,  and  it  can  therefore  be  said  to  be  a 
escription  of  the  packet  which  was  sold.  That 
ticket  says  that  to  every  purchaser  of  tea  from 
a  quarter  of  a  pound  and  upwards  was  given  a 
us^u]  article  or  check.  It  is  said  that  that 
description  on  the  ticket  must  be  qualified,  because 
the  lead  or  silver  paper  says  "quarter  pound 
gross  weight,"  but  I  am  not  at  all  satisfied  that  a 
purchaser  would  think  that  that  meant  a  quarter 
of  a  pound  of  tea  and  paper ;  but,  however  that 
may  be,  I  do  not  think  that  those  words  con- 
stitute of  necessity  a  sufficient  qualification  of  the 
words  on  the  ticket.  I  cannot  see  that  the  magis- 
trates have  misdirected  themselves  in  law,  and  tnis 
appeal  must  be  dismissed. 

Wills,  J. — I  am  entirely  of  the  same  opinion. 
The  ticket  was  intended  to  entitle  the  purchaser 
to  some  prize,  and  it  says  it  was  given  with  a 
quarter  of  a  pound  of  tea.  I  think  there  was  a 
false  trade  description,  and  that  the  justices  were 
entitled  to  come  to  the  conclusion  that  the  ticket 
constituted  a  false  trade  description  of  the 
article. 

Kbnnedy,  J. — I  am  of  the  same  opinion. 
There  was  plenty  of  evidence  for  the  justices  to 
treat  the  ticket  as  a  false  trade  description,  and  I 
do  liot  think  the  case  is  affected  by  the  lead  or 
silver  paper  with  the  words  "quarter  pound 
gross  weight."  ^^^^^  dismissed. 

Solicitors:  Neve,  Beck,  and  Kirby ;  Ward, 
Bowie,  and  Co.,  for  J".  B.  Cooper,  Walsall. 


Monday,  May  16, 1904. 

(Before  Lord  Alvebstone,  G.J.,  Wills  and 

Kennedy,  JJ.) 

Crow  (app.)  v,  Davis  (resp.)  (No.  2).  (a) 

Metropolis — **  DweUing-house  to  be  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the  work' 
ing  class"  —  Intention  ana  adaptation  of  a 
dwelling-house  —  London  Building  Act  1894 
(57  &  58  Vict.  c.  ccxiii.),  ss,  13  (5),  150— London 
Building  Act  1894  {Arnendment)  Act  1898  (61  & 
62  Vict.  c.  cxxxvii.),  s.  4. 

H(mses  c(mstructed  in  such  a  way  that  it  is  prac- 
tically  certain  that  when  constructed — meaning 
at  the  tims  of  construction  or  building,  and  not 
ultimately — they  would  be  inJuibited  by  persons 
of  the  working  class,  then  the  fact  tkat  the 
builder  intends  them  for  occupation  by  anyone 
who  would  take  them,  meaning  thereby  any 
person  who  might  corns  along,  and  who  might 
be  willing  to  take  a  particular  house  and  nBt 
occupy  or  v/nderlet  it  for  the  purposes  of  persons 
of  the  working  cla^s,  would  not  be  sufficient  to 
prevent  the  houses  being  houses  that  were  tn- 
tended  **  to  be  inhabited  ,  ,  .  by  persons  of 
the  working  class**  toithin  sect,  13  (5)  of  the 
London  Building  Act  1894. 

The  words  **  to  be  inhabited  "  or  **  adapted  to  be 
inhabited  "  in  sect.  13  (5)  constitute  two  distinct 
conditions.     The  first  means  "intended  to   be 

I  a)  Reported  by  W.  db  B.  Herbert,  Esq.,  BarriataivAt-Law. 
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inhabited"   and    the    second    means  in    some 
respects  "  having  featwres  of  construction  which 
point  to  the  %Me  of  the  houses  by  persons  of  the 
working  class  as  their  natural  mse" 

Casb  stated  on  questions  of  law  whioh  arose  upon 
an  appeal  under  sect.  150  of  the  London  Builmng 
Act  1894. 

1.  At  the  bearing  of  the  appeal  the  facts  stated 
in  the  following  paragraphs  were  either  proved 
or  were  admitted  dj  both  parties : — 

2.  The  appellant  is  the  district  suryeyor,  under 
the  London  Building  Act  1894  for  Wnitechapel 
and  Spitalfields.  The  respondent  is  a  builder  and 
an  owner  of  house  property.  On  or  about  the 
10th  Feb.  1902  the  respondent  served  on  the 
appellant,  pursuant  to  sect.  145  of  the  Act,  two 
building  notices.  By  the  first  of  these  notices 
the  respondent  gave  notice  of  his  intention  to 
erect  in  Spelman-street,  in  the  parish  of  St.  Mary, 
Whitechapel,  three  domestic  buildings  to  be  used 
as  private  houses  with  shops  on  the  ground 
floors,  and  containing  a  basement  and  four  storie 
above.  The  second  of  such  building  notices  was 
a  similar  notice  in  respect  of  two  domestic  build- 
ings to  be  used  as  private  houses  (but  without 
shops)  in  Gbicksaud-street  in  the  same  parish. 

3.  On  or  about  the  25th  Feb.  1902  the  appellant 
served  upon  the  respondent  five  notices  of  objec- 
tion, pursuant  to  sect.  150  of  the  Act,  one  in 
respect  of  each  of  such  houses.  The  grounds  of 
objection  were  in  each  case  that  the  proposed 
building,  being  a  dwelling-house  to  be  inhabited 
or  adapted  to  be  inhabited  by  persons  of  the 
working  class,  was  proposed  to  be  ere<ited  or  re- 
erected  without  the  consent  of  the  London  County 
Council,  within  a  distance  of  20ft.  from  the  centre 
of  the  roadway  to  a  height  exceeding  the  distance 
of  the  front  or  nearest  external  walls  of  such 
building  from  the  opposite  sides  of  the  streets 
contrary  to  the  provisions  of  sect.  13  (5)  of  the 
Act,  as  amended  by  sect.  4  of  the  London 
Building  Act  1894  (Amendment)  Aoc  1898,  and 
without  providing  an  open  space  at  the  rear  of 
the  buildiug  m  aocorddnce  with  the  requiro- 
ments  of  sect.  41  of  the  Act  of  1894.  The  respon- 
dent appealed  against  each  of  such  notices  of 
objection. 

4.  Copies  of  the  two  building  notices  and  of  one 
of  the  notices  of  objection  were  annexed  to  and 
were  to  be  taken  as  part  of  this  case. 

3.  The  five  houses  which  were  the  subject  of 
the  building  notices  and  objections  were  to  be 
erected  upon  a  site  bounded  on  the  north  by 
Chicksand- street,  on  the  west  by  Spelman- street, 
on  the  Bouth  by  Little  John- street,  and  on  the 
east  by  Little  Halifax-street.  The  widths  of  these 
streets  were  as  follows  :  Chicksand -street,  about 
85ft.;  Spelman- street,  about  29ft.  Gin. ;  Little 
John- street,  nearly  10ft.;  and  Little  Halifax- 
htreet,  lift.  The  height  of  the  houses  was  to  be 
nearly  40ft.,  and,  therefore,  in  the  case  of  Little 
J  ohn-street  and  Little  Halifax- street  considerably 
exceeded  the  distance  of  the  front  wall  of  the 
house  from  the  opposite  side  of  the  street.  The 
magistrate  did  not  determine  whether  the  height 
was  or  was  not  excessive  in  the  case  of  Chicksand- 
street  and  Spelman-street.  All  the  houses  were 
at  less  than  the  prescribed  distance  from  the 
centres  of  the  roadw£^s. 

6.  On  the  13th  Feb.  1902  the  respondent 
produced  to  tbe  appellant  plans  of    the   ba<)e- 


ment,  ground  and  first  floors  of  the  hoases.  The 
houses  were  distinguished  on  these  plana  by 
different  colours.  Subseonently,  that  is  to 
say,  on  or  before  the  24th  Feb.  1902,  the  respon- 
dent produced  to  the  appellant  certain  furaer 
plans  showing  in  pencil  the  upper  parte  of  tbe 
houses. 

7.  Some  time  in  the  year  1900  the  reepondent 
acquired  tbe  three  blo^ikd  of  old  housea  iyiui^ 
between  Ohicksand-street  on  the  north,  Spelman- 
street  on  the  west.  Finch-street  on  the  south,  and 
Casson- street  on  the  east.  These  old  houses  were 
small  ones,  consisting  of  a  basement  and  fcwo 
floors  above,  and  like  most  other  hoases  in  the 
immediate  neis^hbourhood  were  inhabited  chiefly 
by  persons  of  the  working  class.  The  respondent 
then  proceeded  to  clear  the  site  preparatory  to 
rebuilding. 

8.  The  site  to  which  the  present  appeal  related 
was  the  smallest  of  the  three  sites  above  referred 
to.  Before  dealing  with  this  site  the  respon- 
dent prepared  plans  of  the  fourteen  old  houses 
by  which  it  was  occupied,  and  duly  procured 
those  plans  to  be  oertifled  by  the  appeUant 
as  district  surveyor  under  sect.  13  (5)  of  the 
Act. 

9.  The  respondent  did  not  disclose  or  intimate 
to  the  appellant  any  change  in  the  plans  above 
referred  to  as  having  been  produced  to  the  appel- 
lant  on  the  13th  Feb.  and  the  24th  Feb.  (herein- 
after referred  to  as  the  first  set  of  plans),  but 
upon  the  hearing  before  the  magistrate  the 
respondent  produced  revised  plans,  embodjrmi^ 
oeitain  alterations,  and  stated  that  it  was  his 
intention  to  erect  the  houses  according  to  suoh 
revised  plans.  These  alterations  were  in  sub- 
stance that  all  five  houses  were  to  be  built  with 
shops  instead  of  only  three  of  them,  and  that  i^he 
basements  were  altered  so  as  to  provide  the 
air  space  required  by  sect.  41  (2)  of  the  Act; 
for  example,  in  the  case  of  house  No.  5,  the  two 
habitable  rooms  shown  in  the  basement  were 
thrown  into  one,  and  one  of  the  two  fireplaces 
done  away  with,  and  in  this  way  the  requisite  air 
space  was  provided.  The  magistrate  found,  if 
necessary,  tnat  these  alterations  were  made  with 
the  object  of  bringing  these  bouses  within  tbe 
protection  of  the  decision  in  the  case  of  Londati 
County  Council  v.  Davis  (77  L.  T.  Rep.  693) 
hereinafter  referred  to,  and  for  the  purpose  of 
providing  the  air  space  above  leferred  to. 

10.  The  appellant  relied  upon  certain  featares 
of  the  house  as  showing  that  they  were  adapted 
and  intended  to  be  occupied  by  persons  of  the 
working  class.  These  features  were  in  the  case 
of  house  No.  1,  which  may  be  taken  aa  an  example, 
as  follows :  (a)  The  large  number  of  rooms,  viz., 
thii'teen ;  (6)  the  number  of  w.c.s.,  viz.,  three,  being 
one  in  the  basement,  one  on  the  ground  floor,  and 
on  the  first  floor;  (c)  the  presence  of  what  are 
called  ''passage  rooms,"  tnat  is  to  say,  rooms 
arranged  in  pairs  so  that  the  inner  room  is  only 
approached  by  passing  through  the  outer  room, 
and,  therefore  adapt^  to  be  let  together  as  a 
sitting-room  and  a  bedroom;  {d)  the  number, 
viz.,  three,  of  sinks  or  basins,  and  corresponding 
water  taps,  one  in'  the  basement,  one  on  the 
ground  floor,  and  one  on  the  flrst  floor ;  (e)  the 
separate  entrance  giving  access  to  the  boose 
without  passing  through  the  shop ;  (/)  the 
absence  of  the  conveniences  usual  in  a  house  of 
this  size  intended  for  occupation  by  a  single 
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family,  that  is  to  say,  the  absence  of  any  coal 
KseUar,  pantry,  larder,  wood  store,  scullery,  bath- 
room, lavatory,  or  hot  water  service. 

11.  Ten  of  the  houses  abcve,  in  par.  7,  referred 
to  as  having  been  erected  by  the  respondent  upon 
the  largest  of  the  three  sites  (viz.,  ten  houses  in 
Casson- street)  were  substantially  similar  to  the 
houses  the  subject  of  the  appeal  (except  that  they 
contained  no  shops)  and  were  described  in  the 
building  notices  given  by  the  respondent  to  the 
appellant  in  respect  of  them  as  "  domestic 
buildings  to  be  used  as  private  houses.'*  Each  of 
these  houses  have  been  fitted  with  three  cooking 
rauges,  one  in  each  of  the  two  basement  rooms, 
and  one  in  the  second  floor,  with  three  sinks. 

12.  The  respondent  produced  an  agreement, 
dated  the  lObh  March  1902,  for  letting  house 
Ko.  1  to  a  Mr.  Isaac  Barr  for  twenty- one  years, 
at  a  yearly  rent  of  1502.,  and  a  premium  of  1002. 
He  also  produced  an  agreement,  dated  the  12th 
Dec.  1901,  for  letting  house  No.  3  to  a  Mr. 
Goldstein  for  twenty-one  years  (determinable 
as  therein  provided),  at  a  yearly  rent  of  1152. 
The  magistrate  was  not  satisfied  that  either 
Mr.  Barr  or  Mr.  Goldstein  was  in  a  position  to 
j>ay  the  rent  of  his  house  without  letting  o£E  some 
part. 

13.  The  immediate  neighbourhood  is  almost 
entirely  inhabited  by  persons  of  the  working 
class,  and  the  surrounding  circumstances  are 
such  that,  in  all  probability,  the  houses  when 
finished,  would  be  occupied  chiefly  by  persons  of 
the  working  class.  At  the  time  when  the  re- 
apondent  gave  the  building  notices  in  respect  of 
these  houses,  he  knew  that  they  would,  in  all  pro- 
bability, be  occupied  chiefly  by  persons  of  the 
working  class. 

14.  The  houses,  when  completed,  would  not  be 
specially  adapted  for  inhabitation  by  persons  of 
the  working  class  only.  They  would  be  suitable 
for  occupation  by  any  persons  living  in  a  small 
way,  whether  belonging  to  the  working  class  or 
not. 

15.  There  is  no  definition  in  the  London 
Building  Act  1894  of  the  term  "  persons  of  the 
working  class,'*  and  it  is  used  throughout  this  case 
in  the  sense  in  which  it  is  ordinarily  used  and 
accepted. 

16.  No  consent  to  the  erection  of  the  houses 
was  obtained  by  the  respondent  from  the  London 
Oounty  Council. 

17.  The  appellant  contended  that  the  proposed 
bouses  were  dwelling-houses,  to  be  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the  working 
class,  within  the  meaning  of  the  proviso  to  s.  13 
<5)  of  the  Act,  and  that  the  building  of  them 
would,  therefore,  be  work  done  in  contravention 
of  the  Act,  and  that  the  present  case  was  dis- 
tinguishable upon  the  facts  from  the  case  of 
London  County  CotmcU  v.  Davis  (sup.). 

18.  The  respondent  contended  that  the  present 
case  was  governed  by  London  Cott/nty  Council  v. 

DaJis  jJf^P')' 

19.  The  magistrate  was  of  opinion  that  the 
respondent  had  no  intention  that  the  houses 
should  be  occupied  by  persons  of  the  working 
class  only,  but  tnat  he  intended  them  for  occupa- 
tion by  anyone  who  would  take  them.  He  was 
further  of  opinion  that  the  present  case  was 
governed  by  London  County  Council  v.  Davis 
{sup.).  He  therefore  decided  to  disallow  the 
appellants  objection  and  allow  the  appeal. 


The  case  having  come  up  for  hearing  it  was 
remitted  by  the  Divisional  Court  to  the  learned 
magistrate  for  rehearing  with  certain  directions : 
(see  89  L.  T.  Rep.  407.) 

The  learned  magistrate  made  the  following 
report  after  his  rehearing : 

This  is  a  oase  whioh  has  been  remitted  to  me  by  an 
order  of  the  coart  d^ted  the  19th  May  1903,  by  whioh 
my  jadgrment  or  determioation  is  set  aside  and  the 
matter  ordered  to  be  reheard  with  the  opinion  of  the 
court  thereon  that  I  had  plaoed  too  maoh  atresB  on  the 
word  "  only  "  as  expressed  in  the  judgments,  and  that 
par.  No.  14  of  the  said  ease  was  not  satiafaotory.  It 
was  inrther  ordered  that  I  be  at  liberty  to  take  farther 
evidenoe  and  to  restate  the  oaee  if  necessary.  The  parties 
attended  before  me  represented  by  coansel,  and  soggested 
that  certain  alterations,  addiiaons,  and  amendments 
should  be  made  in  the  case  as  originally  drawn.  I 
took  time  to  oousider  v?hat  ought  to  be  done,  and  I  came 
to  the  oonolnsion  that  ina^mnoh  as  the  terms  of  the 
order  and  the  expression  of  opinion  by  the  learned 
jndges  in  their  judgments  were  based  npon  the  case  as  it 
appeared  before  them,  no  alteratioa,  addition,  or  amend- 
ment of  any  kind  onght  to  be  made  other  than  those 
whioh  were  necessary  to  give  effect  to  directions 
contained  in  the  order  of  the  oonrt  and  to  the  expres- 
sion of  opinion  by  the  learned  jndgee.  In  place  of 
par.  14,  which  is  held  to  be  nnsatiBfactory,  the  following 
paragraph  is  to  be  substitated :  "  (14)  The  honseti  when 
erected  woold  be  capable  of  being  inhabited  by  persons 
of  the  working  class ;  that  is  to  say,  that  the  various 
rooms  in  the  houses  could  be  occupied  by  different 
families  or  persons ;  but  there  was  no  such  provision 
for  occupation  by  different  famiUes  or  persons  as  exists 
in  the  case  of  model  dwellings,  flats,  or  tenement  houses. 
Each  of  the  said  houses  would  also  be  capable  of  being 
inhabited  by  one  family  only."  In  par.  15  of  the  case, 
instead  of  the  words  **  in  the  sense  in  which  it  is  ordi- 
narily used  and  accepted,"  the  followmg  words  should  be 
substituted :  "  As  meaning  any  persons  living  in  a  small 
way,  whether  engaged  in  manual  labour  or  not."  With 
regard  to  the  words  in  sub-sect.  5  of  sect.  13  of  the 
London  Building  Act  1894,  "  to  be  inhabited  by  persons 
of  the  working  class,"  I  understand  them  to  mean 
intended  to  be  or  for  the  purpose  of  being  inhabited  by 
persons  of  the  working  class.  If  I  understand  correctly 
the  opinion  as  expressed  in  the  judgments  of  the  learned 
judges,  the  principles  I  ought  to  apply  to  the  facts  as 
stated  in  the  case  are  as  follows  :  Where  a  person  pro- 
poses to  erect  a  house  in  a  locality  almost  entirely 
inhabited  by  persons  of  the  working  class  which  would 
when  erected  be  reasonably  capable  of  being  so  inhabited, 
and  which  would  in  all  reasonable  probability  be  ulti- 
mately BO  inhabited,  tuoh  person  having  a  knowledge  of 
the  locality,  and  of  the  probability,  it  onght  to  be  held 
that  the  house  is  one  "  to  be  inhabited  or  adapted  to  be 
inhabited  by  persons  of  the  working  class  "  within  the 
meaning  of  sub-sect.  5  of  sect.  13  of  the  London  Build- 
ing Act  1894.  If  I  have  correctly  stated  the  principles 
which  I  am  directed  to  apply  to  the  facts  as  htated  in 
the  case,  then  I  am  of  opinion  that  the  houses  in  ques- 
tion come  within  the  words  of  the  statute,  and  that 
the  objection  of  the  appellant  ought  to  h*.  affirmed, 
and  I  respectfully  ask  the  court  to  remit  the  case  to 
me  for  this  purpose.  If,  however,  I  have  not  correctly 
stated  them,  then  I  respectfully  ask  the  court  to 
remit  the  case  to  me  with  such  further  opinions  or 
directions  thereon  as  the  court  may  think  proper. 

By  sect.  13  of  the  London  Building  Act  1894 
(57  &  68  Vict.  c.  ccxiii.) : 

(1)  No  person  shall  erect  any  new  building  or  new 
structure  or  any  part  thereof  or  extend  any  building  or 
structure  or  any  part  thereof  in  such  manner  that  any 
external  wall  of  any  such  building  or  structure  or  (if  there 
be  a  forecourt  or  other  space  between  such  external 
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wall  and  the  roadway)  any  part  of  the  external  fence  or 
boundary  of  anoh  foreoonrt  or  other  space  shall  without 
the  consent  in  writing^  of  the  oomicil  be  in  any  direction 
at  a  distance  less  than  the  prescribed  distance  from  the 
centre  of  the  roadway  of  any  street  or  way  (being  a  high- 
way).    ...    (5)   Provided   that  where   any  person 
intends  to  alter  or  re-erect  a  building  or  stmotnre  existing 
either  at  the  commencement  of  this  Act  or  at  any  time 
within  seven  years  previously,  and  which  shall  not  be  or 
shall  not  have  been  in  conformity  with  the  provisions  of 
this  section  relating  to  new  bidldings  and  structures, 
such  person  may  cause  to  be  prepared  plans  showing  the 
extent  of  such  building  or  structure  (or  in  the  event  of 
such  building  or  structure  having  ceased  to  exist  before 
the  commencement  of  this  Act  or  having  been  accidentally 
destroyed  the  best;  plans  available  under  all  the  circum- 
stances of  the  case)  and  the  extent  of  the  forecourt  or 
other  open  space  (if  any)  between  any  external  wall  of 
such  building  or  structure  and  the  roadway,  and  may 
cause  such  plans  to  be  submitted  to  the  district  surveyor, 
who  shall  (if  reasonably  satisfied  with  the  evidence  of 
their  accuracy)  certify  the   same  under  his  hand,  and 
such  certificate  shall  be  taken  to  be  conclusive  evidence 
of  the  correctness  of  the  plans.     Thereupon  it  shall  be 
lawful  for  such  person  to  alter  or  re-erect  such  building 
or  structure,  but  so  that  no  land  within  the  prescribed 
distance  shall  be  occupied  by  the  re-erected  building  or 
structure  or  the  forecourt  or  such  other  open  space  as 
aforesaid  (if  any)  except  that  which  was  occupied  within 
the  prescribed  distance  by  the  previously  existing  build- 
ing, structure,    forecourt,    or    open  space.     Provided 
alwayn,  that  no  dwelling-house    to  be    inhabited    or 
adapted  to  be  inhabited  by  persons  of  the  working-class 
riiall,  without  the  consent  of  the  council,  be  erected  or 
re-erected  within  the  prescribed  distance  to  a   height 
exceeding  the  distance  of  the  front  or  nearest  external 
wall  of  such  building  from  the  opposite  side  of  such 
street,  and  that  no  building    or  structure    shall    be 
oonverted  into   such  dwelling-house  within  the   pre- 
scribed distance  so  as  to  exceed  such  height. 

This  proviso  was  amended  by  sect.  4  of  the 
London  Building  Act  1894  (Amendment)  Act 
1898  (61  &  62  Vict.  c.  cxxxvii.),  by  substituting 
for  the  words  *'  the  prescribed  distance  "  where- 
ever  they  occur  in  the  proviso  the  words  *'a 
distance  of  20ft.  from^the  centre  of  the 
roadway." 

By  sect.  150  of  the)  London  Building  Act 
1894: 

Where  it  appears  from  the  building  notice  served  on 
the  district  surveyor  under  this  Act  that  it  is  proposed 
to  erect  any  building  or  structure,  or  to  do  any  work  to, 
in,  or  upon  any  building  which  will  be  in  contravention 
of  this  Act,  or  that  anything  required  by  this  Act  is 
proposed  to  be  omitted,  the  district  surveyor  shall  serve 
upon  the  builder,  or  building  owner,  a  notice  of  objection 
to  such  proposed  erection,  and  in  the  event  of  the 
builder,  or  building  oinier,  being  dissatisfied  with  the 
decision  of  the  surveyor  he  may,  within  fourteen  days  of 
the  notice  of  objection,  appeal  to  a  petty  sessional  court, 
who  may  make  an  order  either  affirming  the  objection 
or  otherwise. 

Avory,  K.G.  and  Daldy  for  the  appellant. — The 
question  here  depends  upon  sect.  13  of  the  London 
Building  Act  1894.  The  proceedings  were  taken 
here  on  an  objection  under  sect.  150  of  the  Act 
of  1894.  The  learned  magistrate  thought  London 
County  Council  v.  Davis  (77  L.  T.  Rep.  693) 
governed  this  case,  and  allowed  the  appeal  and 
disaffirmed  the  objection  of  the  district  surveyor. 
The  case  was  before  tbis  court  on  a  previous  occa- 
sion (ante,  p.  266 ;  89  L.  T.  Rep.  407),  and  the 
further  report  of  the  magistrate  shows  that  the 
appellant  is  right.    These  buildings  are  "  to  be  *' 


inhabited  by  persons  of  the  working  class— that  is, 
they  are  "  intended  to  be  "  inhabit^. 

CrippB,  K.G.  and  Clavell  Salter,  K.G.  for  the 
respondent. — There  is  nothing  here  in  the  nature 
of  specific  adaptation.  The  finding  in  par.  19 
of  the  original  case  is  not  altered  by  the  report 
They  referred  to : 

London  Cownty  Council  v.  Davi»,  77  L.  T.  Bep.  693. 

Subsequent  intention  has  nothing  to  do  with  the 
matter.  Any  building  may  be  used  for  persons 
of  the  working  class.  The  findings  herelshow 
that  the  respondent  is  right. 

Lord  ALYBBSTomB,  G.J. — I  am  elad  to  know 
that  this  case  can  go  to  the  Gourt  of  Appeal,  and 
personally  I  am  very  glad  that  any  opinion  that  1 
may  express  can  be  the  subject  of  review.  No  one 
can  consider  it  to  be  a  clear  case  or  free  from  diffi- 
culty, but  1  may  say  that  this  further  statement 
of  the  case  by  the  magistrate  and  the  further 
argument  that  we  have  heard  to-day  has  con- 
firmed me  in  the  view  which  I  took  on  the  last 
occasion — ^namely,  that  the  learned  magistrate 
had  applied  too  narrow  a  ruling.  As  to  whether 
the  actual  expression  of  his  present  opinion  it 
correct  or  not  I  will  say  a  word  or  two  in  a 
moment.  When  the  case  was  last  before  us,  Mr. 
Gripps  most  naturally  contended  that  par.  14 
stated  the  other  side  out  of  court.  The  magis- 
trate said  that  "the  houses  when  completed 
would  not  be  specially  adapted  for  inhabitation 
by  persons  of  the  working  class  only.  They 
would  be  suitable  for  occupation  by  any  persooB 
living  in  a  small  way  whether  belonging  to  the 
working  class  or  not."  It  was  contended  that 
that  was  on  the  question  of  adaptation  a  ooncln- 
sive  finding  against  the  London  Gounty  GoundL 
On  the  finding  in  par.  19 :  "I  was  of  opinion  that 
the  respondent  had  no  intenlion  that  the  houses 
should  be  occupied  by  persons  of  the  working 
class  only,  but  that  he  intended  them  for  occupa- 
tion by  anyone  who  would  take  them.  I  was 
further  of  opinion  that  the  present  case  was 
governed  by  London  County  Council  v.  Davit 
(77  L.  T.  Rep.  693).  I  therefore  decided  to 
disallow  the  appellant's  objection  and  allow  the 
appeal,"  Mr.  Gripps  further  oontendine,  as  I  have 
said,  most  natundly  that  the  Loncfon  Gounty 
Gonncil  had  been  stated  out  of  court  by  that 
paragraph — by  both  those  paragraphs.  IVow,  I 
do  not  want  to  repeat  at  length  everyt^iing  that  I 
said  on  the  previous  occasion,  but  in  my  judg- 
ment, as  reported  in  the  Law  Times  Bbposts, 
which  are  certainly  extremely  correct,  there  are 
one  or  two  slight  verbal  corrections  I  desire  to 
make  in  what  I  said  on  p.  411,  which,  when  Uiey 
are  made,  I  think  will  make  my  meaning  more 
clear.  1  desire  to  repeat  what  I  have  previously 
stated.  1  think  the  objection  to  Mr.  Gripps' 
argument  is  that  it  of  necessity  overloolu  the 
fact  that  the  section  contemplates  two  states 
of  things,  the  first  being  that  tke  dwelling-hoose 
is  "  to  oe  inhabited,"  and  the  other  that  it  ii 
''adapted  to  be  inhabited  by  persons  of  the 
working  class,"  and  1  repeat  that  I  understand 
the  words  "to  be  inhabited"  to  mean  "in- 
tended to  be  inhabited,"  as  was  pointed  oat  by 
Hawkins,  J.,  as  he  was  then,  and  by  my  brother 
Ghannell  in  the  case  of  London  County  Council 
V.  Davis  (sup.).  Now,  the  case  an  restated  I 
think  reaffirms  in  rather  different  language  the 
finding    that    the    houses    were   noo    specially 
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adapted,  if  I  may  use  that  expression  to 
make  my  meaning  clear.  The  new  par.  14 
is  in  these  terms  .*  **  The  houses  when  erected 
would  be  capable  of  being  inhabited  by 
persons  of  the  working  class — that  is  to  say,  the 
various  rooms  in  the  houses  couJd  be  occupied  by 
different  families  or  persons ;  but  there  was  no 
such  provision  for  occupation  by  different  fami- 
lies or  persons  as  exists  in  the  case  of  model 
dwellings,  flats,  or  tenement  houses.  Each  of  the 
said  houses  would  also  be  capable  of  being 
inhabited  by  one  family  only."  I  think,  therefore, 
that  that  in  its  altered  form  equally  negatives 
what  I  may  call  the  special  adaptation  of  these 
bouses.  Then  Mr.  Cripps  says  that  the  learned 
magistrate  has  left  par.  19  unaltered,  and  therefore 
he  is  still  entitled  to  say  that  the  respondent 
had  no  intention  that  the  houses  should  be 
occupied  by  persons  of  the  working  class  only. 
I  think  that  is  also  true.  But  then  the  language 
of  the  learned  magistrate  in  that  which  he  has 
added  seems  to  me  to  show  that  although  he  has 
not  altered  the  language  of  par.  19  he  has  pointed 
out  he  has  laid  too  much  stress  on  the  word 
"only"  in  par.  19,  and  that  that  was  not  the 
proper  test.  Now,  I  have  said  in  the  course  of 
my  judgment,  when  the  case  was  on  before  (89 
L.  T.  Bep.,  at  p.  411),  that,  having  read  par.  19, 
"  that  seems  to  me  to  exclude  what  I  may  call  the 
natural  consequences  of  the  way  in  wnich  the 
houses  would  be  occupied  as  they  were  built  and 
constructed.  If  the  respondent  constructed  them 
in  such  a  way  that  it  was  practically  certain 
that  when  constructed  they  would  only  be  in- 
habited by  persons  of  the  working  class "  — 
the  word  "  only  '*  is  inserted  in  the  report,  and  I 
dare  say  I  used  it,  but  what  I  meant  was  that  they 
were  constructed  in  such  a  way  that  it  was  prac- 
tically certain  they  would  be  inhabited  by  persons 
of  the  working  class,  and  whether  you  put  in  the 
word  "  only  "  or  not  really  does  not  make  much 
difference — "  then  the  fact  that  he  intended  them 
for  occupation  by  anyone  who  would  take  them, 
meaning  thereby  by  any  person  who  might  come 
along  and  who  might  be  willing  to  take  a  par- 
ticular house  out  of  a  series  and  not  occup;^  it 
or  underlet  it  for  the  purposes  of  the  working 
classes  would  not  be  sufficient  to  prevent  the 
houses  " — then  the  words  are  as  put  in — **  from 
being  'adapted  to  be  inhabited  by  persons  of  the 
working  class.' "  What  I  meant  to  say  (and  I 
dare  say  I  did  not  sav  it)  was  "  being  a  house 
that  was  intended  to  be  inhabited  by  persons  of 
the  working  class."  I  was  not  dealing  with  the 
adaptation  part  but  with  the  other  part.  How- 
ever, I  do  not  blame  the  I'eporter,  because  I  am 
very  well  aware  that  I  am  not  always  so  accurate 
in  the  way  in  which  I  express  myself  as  I 
ought  to  be.  That  being  so,  what  does  the 
learned  magistrate  say  on  the  question  of 
intention  on  the  earlier  branch  of  the  sec- 
tion— "  a  house  to  be  inhabited."  He  says  this : 
"  Where  a  person  proposes  to  erect  a  house  in  a 
locality  almost  entirely  inhabited  by  persons 
of  the  working  class,  which  would  when  erected 
be  reasonably  capable  of  being  so  inhabited,  and 
which  woula  in    all    reasonable  probabUity  be 

nltimatel^r  so  inhabited I  think  the 

word  **  ultimately"  makes  the  proposition  too  wide. 
I  think  that  would  include  the  destination  of  the 
houses  many  years  afterwards.  If  the  learned 
magistrate  meant  "  inhabited  when  constructed," 


I  do  not  think  he  meant  by  putting  in  the  word 
**  ultimately  "  to  deal  with  the  condition  of  the 
houses  after  any  lapse  of  time,  because  he  goes  on 
to  say :  "  Such  person  having  a  knowledge  of 
the  locality  and  of  the  probability,  it  ought  to  be 
held  that  the  house  is  one  '  to  be  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the  working 
class '  within  the  meaning  of  sub-sect.  5  of  sect.  13 
of  the  London  Building  Act  1894.  If  I  have  cor- 
rectly stated  the  principles  which  I  am  directed 
to  apply  to  the  facts  as  stated  in  the  case,  then  I 
am  of  opinion  that  the  houses  in  question  come 
within  the  words  of  the  statute,  and  that  the 
objection  of  the  appellant  ought  to  be  affirmed." 
I  understand  that  to  mean  that  he  comes  to  the 
conclusion  that  the  house,  situate  as  it  is  with  the 
accommodation  before  us,  of  which  he  has  specified 
the  peculiarities,  more  particularly  in  the  early 
part  of  his  judgment,  was  a  hoU'^e  which  it  was 
practically  certain  when  it  was  constructed 
would  be  inhabited  by  persons  of  the  working 
class.  I  think  that  that  finding  applies  to  the 
erection  of  a  house  to  be  inhabited  by  those 
persons,  and  therefore  I  think  that  the  argu- 
ment put  forward  on  behalf  of  Mr.  Davis  ought 
to  fan,  and  that  upon  the  restated  case  the 
appeal  of  the  London  County  Council  ought  to  be 
allowed. 

Wills,  J. — I  am  of  the  same  opinion.  I  confess 
considerable  difficulty  in  saying  that  the  London 
County  Council  are  now  entitled  to  have  the 
appeal  allowed  in  face  of  the  fact  that  I  do  not 
think  the  magistrate  has  quite  properly  or  suffi- 
ciently directed  himself.  If  that  be  so  and  if  it  hm 
correct  that  the  direction  to  himself  is  not  quite 
what  it  ought  to  be,  then  it  seems  to  me  that  the 
natural  consequence  would  be  that  it  must  go 
back  to  him  again.  I  quite  agree  with  the  view 
that  my  Lord  has  taken.  I  think  that  "  to  be 
inhabited"  or  "adapted  to  be  inhabited  as 
dwelling-houses  for  the  working  class  "  constitute 
two  distinct  conditions.  I  think  the  first  means 
"intended  to  be  inhabited,"  and  I  think  the 
second  means  in  some  respects — ^I  do  not  say  all 
respects — having  features  of  construction  which 
point  to  the  use  of  it  by  persons  of  that  class  as 
its  natural  use.  Then  I  agree  with  the  Lord  Chief 
Justice  again  in  thinking  that  the  second  branch 
of  the  proposition  is  negatived  by  the  finding  of 
the  magistrate,  that  this  is  not  a  building  which, 
within  the  meaning  of  that  section  is  adapted  to  be 
used  as  a  dwelling-house  for  the  Vorking  classes. 
Where  I  differ  from  the  learned  magistrate  is 
this :  I  think  in  the  first  place  where  he  uses 
the  words  "  which  when  erected  would  be  capable 
of  being  used  by  them,"  they  come  to  very  little 
and  mean  very  Httle.  I  should  not  quite  agree 
with  Mr.  Cripps  that  everv  house  is  within  any 
sensible  construction  capable  of  being  used  as  he 
suggests,  although,  of  course,  in  one  sense  it  is, 
I  mean  in  the  sense  that  they  would  have  a  roof 
over  their  heads  under  which  they  might  be 
sheltered.  Certainly  the  arrangements,  we  will  say, 
of  a  large  house  in  the  West  End  of  London  are 
hardly  such  as  would  make  a  house  of  that  class 
without  alteration,  in  ordinary  parlance,  capable 
of  being  so  inhabited.  But  I  think  it  would  be 
more  correct,  and  that  I  think  is  what  my  Lord 
has  said,  if  in  place  of  such  an  expression  as 
"  being  capable  of  being  so  inhabited "  we  were 
to  read  it  in  this  wav,  **  would  naturallv  be  so 
inhabited."    Then  I  think  that  the  word  "  ulti- 
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mately  "  onght  to  be  expanged.  It  goes  a  great 
deal  too  far.  It  might  cover  a  case  in  which 
at  the  present  moment  it  would  not  be  at  all 
likely,  yet  perhaps  in  the  course  of  a  few  years 
anybody  might  say  with  reasonable  certainty 
that  would  be  the  destination  of  the  house.  I 
think  if  those  corrections  are  made,  and  if  the 
rule  be  accepted  as  laid  down  by  mj  Lord,  and  I 
do  not  want  my  expression  of  opimon  to  qualify 
it  in  any  respect,  or  to  differ  from  it  in  any 
respect,  but  rather  to  express  what  I  think  is  the 
natural  construction  of  it — if  that  ruling  be 
accepted,  and  if  the  magistrate  still  thinks  that 
he  ought  to  come  to  the  conclusion  that  the 
houses  in  question  are  within  the  words  of  the 
statute,  so  be  it.  I  do  not  think  it  is  clear 
from  what  is  stated  in  the  case,  but  if  his  direc- 
tion is  so  corrected,  and  if  he  applies  to  the  facts 
the  specific  direction  given  by  my  Lord's  judg- 
ment, it  is  by  no  means  uncertain  that  he  will 
oome  to  the  same  conclusion. 

Lord  Alvebstonb,  O.J. — I  think  I  ought  to 
say  that  I  entirely  agree  with  the  view  which  my 
brother  Wills  has  taken,  and  I  think  the  case 
must  go  back  to  the  magistrate  to  be  dealt  with 
on  that  direction. 

Kennedy,  J. — I  agree,  and  I  only  desire  to  add 
a  few  words,  because  I  had  not  the  advantage  of 
hearing  the  case  argued  before.    I  agree  that  the 
case  must  go  back  to  the  learned  magistrate  with 
our  general  assent  to  the  paragraph  in  the  amended 
ease  as  it  should  be  stated  according  to  the  direc- 
tion of  my  Lord.    Practically  it  would  come  to 
this,  that  the  principles  stated  are:  Where  the 
person  proposes  to  erect  a  house  in  a  locality 
almost   entirely    inhabited    by    persons    of    the 
working  class,  which  would  when  erected  be  so 
inhabited,  or  which  in  all  reasonable  probability 
would  be  so  inhabited,  and  so  on,  leaving  out  the 
word  "ultimately,"  and  possibly  with  advantaget 
leaving  out  the  words  "  capable  of  being,"  tna 
house  would   be  within    the  section.      On   the 
first  question  it  seems  to   me  that  we  are  de- 
ciding nothing  (as  I   understand  the  decision) 
contrary    to     the    decision    of     Hawkins     and 
Channell,  JJ.  in  the  earlier  case  which  has  been 
cited.    I  think  in  my  judgment,  reading  the  Act 
of  Parliament,  so  far  as  the  context  permits  one, 
in  a  natural  and  not  in  an  artificial  sense,  that 
when  we  come  to  the  particular  section  which  we 
have  to  constrife  here,  we  must  take  the  Legis- 
lature to  mean  two  difTerent  kinds  of  things  by 
the  two  branches  of  the  section  in  question  which 
are  separated  by  the  word  "or*  :     "Provided 
always,  that  no  dwelling-house  to  be  inhabited,  or 
adapted  to  be  inhabited,  by  persons  of  the  working 
class  shall  " — and  so  on.    Now,  are  these  premises 
adapted  to  be  inhabited  P    I  am  not  myself  pre- 
pared to  say  on  the  magistrate's  finding  that  they 
are  not  so  adapted,  because  it  is  all  very  well  to 
insert  the  word  "  specially."    It  is  all  very  well, 
as  was  said  in  the  original  case,  to  say  that  they 
would  not  be  specially  adapted  for  inhabitation 
by  persons  of  the  working  class  only,  but  neither 
the  word  "  specially  "  nor  the  word  "  only  "  appears 
in  the  section,  and  I  cannot  see  why  they  should 
be  inserted.    The  magistrate  has  to  deal,  as  he 
himself  points  out  in  the  amended  case,  with  all 
the  circumstances,  the  circumstance  of  knowledge 
of  the  locality,  the  circumstance  of  knowledge  of 
the  class  of  inhabitants  of  the  locality,  and  there 


is  also,  if  the  facts  are  so  found  at  the  time,  the 
nature  of   the  building  in   its  various  details. 
"Was  adapted."    Is  it  adapted?     It  is  found 
both  in  the  orig^al  case  and  in  the  amended 
case  that  while  no  doubt  there  is  no  such  special 
adaptation,  what  the  learned  magistrate  calls  "  No 
such  provision  for  occupation  by  different  families 
or   persons    as    exists   in  the    case    of    model 
dwellings,  flats,  or  tenement  houses,"  one  family 
only  might  use  it,  yet  he  says  expressly  herein  the 
earlier  case  that  the  buildings  are  "  suitable  for 
occupation  for  any  persons  living  in  a  small  way 
whether  belonging  to  the  working  class  or  not" 
In  other  words,  that  they  are  to  my  mind  adapted 
for  the  persons  of  the  working  class.    The  word 
"  specially  "  is  not  used.    They  are  not  built  only 
for  occupation  by  persons  of  that  class  nor  have 
they  special  adaptation,  such  as  tenements  or 
flats,  for  being  separately  occupied.    But,  leaving 
out  adaptation,    you    come  to    the    words   ^ta 
be  inhabited,"  and  I  shall  add  nothing  to  whiit 
has  been  said  on  that  point,  because  it  seemR 
to  me  that  the  ma^strate  here,  with  the  modi- 
fied, so  to  speak,  direction  which  the  oonrt  has 
intimated  that  he  should  give  himself,  should 
have  quite    enough  to  justify    the   findings  to 
which  he  has  come,  that  these  dwelling-housei 
were  dwellings  "to  be  inhabited" — ^that  is,  in- 
tended to  be  inhabited,  because  he  finds  that  the 
houses  when  finished  in  all  probability  would  be 
occupied  chiefly  by  ^rsons  of  the  working  class. 
And  he  says  tne  prmciples  to  be  applied  to  the 
facts    as    stated  in   the   case    are    as    follows: 
Where  a  person   proposes  to  erect  a  house  in 
a  locality  almost  entirely  inhabited  by  penoos 
of  the  working  class  which  would  when  erected 
be  reasonably   capable  of    being    so  inhabited, 
and  which  would  in  all  reasonable  probalNlity 
be  ultimately  so  inhabited" — and  the  builder 
knew  that  there  was  such  a  liability — then  if 
that  is  to  be  the  direction   he  finds  that  the 
houses  come  within  the  words  of  the  statute,  and 
that  the  appellant's  objections  ought  to  be  sus- 
tained.   I  can  find  nothing  in  the  facts  as  stated 
which  would  make  that  finding  improper,  and  I 
think  the  findins:  is  sufficient  to"  bring  the  case 
within  the  words  of  the  section. 

Case  remitted  to  magiftrate. 

Solicitors :  W,  A,  Blaseland ;  Woodeoeh,  Bylani, 
and  Parker, 


Tuesday,  May  17, 1904. 

(Before  Lord  Alvebstonb,    C.J.,  Wills   and 

Kennedy,  JJ.) 

Bex  v.  Wells  and  another,  Justices ; 
Ex  parte  Gliffobd.  (a) 

Justicee'^Conviction — Duplicity — Hfotor  Car  Ad 
1903  (3  Edw.  7,  c.  36),  «.  1. 

C.  was  summoned  and  convicted  of  driving  a 
motor  car  in  a  public  highuoay  "  at  a  speed  or 
in  a  manner  "  dangerous  to  the  public,  haviisg 
regard  to  all  the  circumstances  of  the  case, 
including  the  nature,  condition,  and  use  of  the 
highway,  and  to  the  amount  of  traffic  ivhieh  toot 
actually  at  the  Hms  or  which  might  reasonaihf 
he  expected  to  he  on  the  highway. 

Held,  that  the  conviction  was  bad. 

{a)  Reported  by  W.  db  B.  Hirbbbt,  Esq.,  Berrteter^i-lAV. 
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Causb  shown  against  a  rule  nisi  for  a  writ  of 
eeHiarari  to  bring  ap  and  quash  a  oonviotion  of 
the  applicant  nnd^  the  Motor  Oar  Act  1903.  The 
summons  was  as  follows  .* 

In  the  Connty  of  Leioester  Petty  Seasional  Division 
of  LoQghboron^h. — To  Biohard  Sntton  Cliiford  the 
younger  of  Iionghborongh,  in  the  Connty  of  Leioester, 
Bolioitor. — Information  has  been  laid  this  day  by 
Frederick  Agar,  Looghborongh,  in  the  oonnty  of 
Leioester,  superintendent  of  police.  For  that  on  the 
17th  Jan.  1904,  at  Longhboroogh,  in  the  said  oonnty 
of  Leioester,  yon,  then  being  ^e  driver  of  a  certain 
motor  oar  on  a  certain  public  highway  there  situate,  din 
drive  the  same  thereon  at  a  speed  or  in  a  manner  which 
was  dangerous  to  the  public,  having  regard  to  all  the 
oiroumstancei  of  the  case,  including  the  nature,  condi- 
tion, and  ufe  of  the  highway,  and  to  the  amount  of 
traffic  which  actually  was  at  the  time  or  which  might 
reasonably  be  exp«)cted  to  be  on  the  highway.  You 
are  therefore  hereby  summoned  to  appear  before  the 
Court  of  Summary  Jurisdiction,  sitting  at  the  Police 
Court  in  Loughborough  aforesaid,  on  Wednesday  the 
27th  Jan.  1901,  at  the  hour  of  eleven  in  the  forenoon, 
to  answer  the  said  information. — Dated  the  25th  Jan. 
1904. 

The  conviction  was  in  the  foUowing  form  : 

In  the  County  of  Leicester  Petty  Sessional  Divi- 
sion of  Loughborough,  before  the  Court  of  Summary 
Jurisdiction,  sitting  at  Loughborough,  the  27th  Jan. 
1904,  Biohard  Sntton  Clifford  the  younger  of  Longh- 
boroogh, in  the  said  county,  solicitor  (hereinafter  called 
the  defendant),  is  this  day  convicted  before  this  court 
for  that  he  on  the  17th  Jan.  1904,  at  Loughborough, 
in  the  said  county,  then  being  the  driver  of  a  certain 
motor  oar  on  a  certain  public  highway  there  situate, 
did  drive  the  same  thereon  at  a  upeed  or  in  a  manner 
which  was  dangerous  to  the  public,  having  regard  to 
all  the  oiroumBtanoes  of  the  case,  iocludiDg  the  nature, 
oonditioD,  and  nee  of  the  highway,  and  to  the  amount 
of  traffic  which  was  actually  at  the  time  or  which 
might  reasonably  be  expected  to  be  on  the  highway. 
And  it  is  adjudged  that  the  defendant  do  for  his  said 
offence  forfeit  and  pay  to  the  clerk  of  this  court  the 
sum  of  IL,  and  do  also  pay  to  Frederick  Agar,  the  com- 
plainant, the  sum  of  11.  Ss,  for  costs.  And  it  is  ordered 
that  the  said  sums  must  be  paid  forthwith.  And  if 
default  is  made  in  payment  aocording  to  this  adjudica- 
tion and  order,  it  is  ordered  that  the  sum  due  thereon 
be  levied  by  distress  and  sale  of  the  defendant's  goods. 
And  in  default  of  sufficient  distress  it  is  adjudged  that 
the  defendant  be  imprisoned  in  His  Majesty's  Prison  at 
Leicester,  there  to  be  kept  for  the  space  of  eeven  days 
unless  the  said  sums  and  all  costs  and  charges  of  the 
said  distress,  and  of  his  commitment  and  conveyance  to 
'  the  said  prison  be  sooner  paid. 

By  the  Motor  Car  Act  1903  (3  Edw.  7,  c.  36), 
8.  1  (1) : 

If  any  person  drives  a  motor  car  on  a  public  highway 
recklessly  or  negligently,  or  at  a  speed  or  in  a  manner 
which  is  dangerous  to  the  public,  having  regard  to  all 
the  circumstances  of  the  case,  including  the  nature,  con- 
dition, and  use  of  the  highway,  and  to  the  amount 
of  traffic  whioh  actually  is  at  the  time,  or  whioh 
might  reasonably  be  expected  to  be  on  the  highway, 
that  person  sluJl  be  gidlty  of  an  offence  under  this 
Act. 

C.  B,  Marriott  showed  cause. — Only  one  offence 
18  charged  here — ^namely,  driving  in  a  manner 
dangerous  to  the  public.  Whether  it  is  for  the 
purpose  of  the  summons  and  information  or  for 
the  conviction,  it  is  enough  if  the  words  of  the 
statute  creating  the  offence  are  followed.  Here 
the  words  are  driving  "  at  a  speed  or  in  a  manner  " 
dangerous  to   the  public.      Those  words  do  not 
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create  two  offences,  and  if    they  do  so  can  b» 
treated  as  mere  surplusage.    He  referred  to 

Beg.  V.  Totnes  JtutxceSy  Times,  May  9,  1879  ; 
Beg.  V.  White  {aub  nom.  White  v.  Bedfem),  41 
L.  T.  Bep.  524 ;  5  Q.  B.  Div.  15. 

Avory,  K.O.  and  A,  M.  White,  in  support  of  the 
rule,  were  not  called  upon  to  argue. 

Lord  Alybbstonb,  O.J. — I  regret  having  to 
ffiye  effect  to  this  particular  objection,  because  I 
dare  say  there  is  no  merit  in  it  whatever,  but 
there  is  a  very  important  principle  involved* 
Oonvictions  may  be  made  use  of  with  regard  to 
subsequent  matters,  for  in  this  particular  Act 
we  know  there  are  consequences  that  follow 
certain  things.  It  seems  to  me  it  is  quite  impos- 
sible to  say  that  the  only  offence  here  is  "  driving  at 
such  a  speed  as  is  dangerous,"  because  it  is  obvious 
that  there  is  the  offence  of  driving  at  a  speed  which 
is  dangerous  to  the  public,  or  the  offence  of  driving 
in  a  manner  dangerous  to  the  public.  I  do  not 
think  yon  can  treat  the  words  '  at  a  speed  "  as 
surplusage,  any  more  than  the  words  *'  or  in  a 
manner."  I  also  desire  to  point  out  that  a  person 
may  be  going  at  quite  a  moderate  speed  and  yet 
be  driving  in  a  manner  that  is  dangerous  to  the 
public — that  is,  swaying  from  side  to  side  or  not 
having  proper  control  of  the  machine.  Therefore 
it  is  obvious  that  the  magistrates  ought  not  to 
connecc  the  two  things  together,  but  ought  to 
consider  in  dealing  with  the  question  whether  it 
is  dangerous,  quite  apart  from  the  question  of 
speed.  That  being  so,  1  think  the  conviction 
cannot  stand.  The  two  limbs  of  this  section 
really  state  two  offences,  and  there  being  an 
important  general  question  involved  the  objection 
must  prevail,  and  whatever  the  merits  of  the  case 
may  be,  the  conviction  cannot  stand. 

Wills,  J. — I  am  of  the  same  opinion.  I  have 
certainly  thought  for  many  years,  as  long  as  fitty 
years  ago,  that  a  conviction  drawn  up  in  an 
alternative  form  which  involved  two  offences 
was  bad,  and  it  seems  to  me  that  Mr.  Marriott's 
argument  applies  to  elementary  principles  on 
this  matter,  but  they  are  of  great  importance. 
One  regrets  always,  and  in  this  particular  instance 
much  more  so  when  probably,  as  my  Lord  says, 
there  is  no  sort  of  merit  in  the  objection  which 
is  brought  forward,  that  a  person  should  escape 
the  consequencf  s  of  wrongdoing.  But  there  is 
something  that  is  very  much  more  important 
than  that,  and  that  is  that  a  very  serious  prin- 
ciple of  our  criminal  law  should  not  be  neglected 
or  lost  sight  of.  I  thought  it  was  the  commonest 
knowledge  that  a  conviction  ought  to  specify  the 
particular  offence  of  which  the  man  was  convicted, 
otherwise  supposing  it  was  an  indictable  offence-^ 
and  the  same  principles  must  apply  to  indictable 
offences  as  to  others— if  a  man  were  charged 
again  with  one  of  the  two  alternative  offences 
mentioned  in  his  conviction  it  would  be  impossible 
to  say  that  the  plea  of  autrefois  convict  would  be 
satisfied  by  producing  the  document  which  con- 
tained the  offence  of  which  he  had  been  pre- 
viously convicted.  The  preservation  of  that 
principle  is  of  far  more  importance  than  the  result 
in  this  particular  case. 

Kennedy,  J. — I  agree.  It  seems  to  me  on 
the  face  of  it  it  is  clear  that  a  different  state  of 
facts  might  give  rise  to  a  successful  conviction, 
whether  it  was  "  at  a  speed  "  or  "  in  a  manner." 
The    "or"    is    distinctly    disjunctive.     I    can 
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imagine  »•  ca^e  where  a  man  was  driving  a  motor 
car  quite  slowly,  and,  for  instance,  as  my  Lord  has 
said,  going  from  side  to  side  of  the  road  or  back- 
ing down  a  road,  without  seeing  where  he  was 
going,  as  slowly  as  you  like,  but  yet  to  the  danger 
of  the  public.  ^^  ^^^^i^^^ 

Solicitors:  Field,  Roscoe,  and  Co.,  for  Frear, 
Blunt,  and  Co.,  Leicester;  Firth  and  Co.,  for 
Clifford,  Perkins,  and  Clifford,  Loughborough. 


May  11  and  12, 1904. 

(Before  Lord  Alvbbstokb.  G.J.,  Wills  and 

Kbnnbdt,  JJ.) 

Rbx  V,  Justices  of  Kent,  (a) 

Highway — Proceedings  for  diversion  of — Resoltu- 
tion  of  council  to  request  justices  to  view — 
Affixing  of  notices  at  each  end  of  highway — 
Necessity  for  notice  to  be  affixed  for  twenty-eight 
days  —  Refusal  of  first  justices  who  view  to 
give  certificate  —  Jurisdiction  of  other  justices 
to  view  under  same  resolution — Validity  of  cer- 
tificate—Highway Act  1835  (5  (fc  6  Will.  4,  c  50), 
ss.  84, 85. 

When  proceedings  are  taken  under  sects.  84  and  85 
of  tne  Highway  Act  1835  for  the  diverting  or 
stopping  up  of  a  publid  highway,  and  the  justices 
who  have  viewed  the  highway,  have,  under  sect.  85, 
directed  the  necessary  notices  to  he  affixed,  the 
affixing  of  the  notice  at  each  end  of  the  highway 
proposed  to  he  diverted  must  take  place  so  as  to 
leave  a  period  of  twenty-eight  days  between  the 
date  of  the  affioBing  of  the  notice  and  the  date  of 
the  certificate  which  the  justices  are  required  to 
give  under  that  section,  as  the  period  of  **four 
successive  weeks "  for  which  the  notice  is  to  be 
inserted  in  a  newspaper,  applies  to  the  affixing  of 
the  notice  at  each  end  of  tne  highway  as  well  as 
to  the  insertion  in  the  newspaper;  and  if  the 
notice  has  not  been  so  affixed  at  the  ends  of  the 
highway  at  a  time  which  allows  the  fuU  twenty' 
eight  days  between  the  date  of  the  affixing  and 
the  date  of  the  certificate,  the  certificate  is  had 
and  both  the  certificate  and  the  order  of  quaHer 
sessions  enrolling  it  may,  on  certiorari,  be 
quashed  upon  that  grownd. 

8emble :  When  a  district  coimcilpass  a  resolution 
under  sect.  84  directing  their  surveyor  to  apply 
to  two  justices  to  view  the  highway  proposed  to 
be  diverted,  the  right  of  justices  to  view  under 
this  resolution  is  not  limited  to  the  first  two 
justices  who  may  view ;  if  the  two  justices  who 
fi/rst  view  in  pursuance  of  the  resolution  refuse 
to  certify  under  sect.  85  that  the  proposed  new 
highway  is  nearer  or  more  commodious  than  the 
old  one,  the  proceedings  do  not  com^e  to  an  end 
hut  two  other  justices  may  view  unthout  any 
fresh  resolution  of  the  council  being  passed  for 
that  purpose,  and,  if  satisfied,  may  give  a  cer- 
tificate. 

Semble :  Publication  in  a  weekly  newspaper  for 
fowr  successive  weeks  before  the  issuing  of  the 
certificate,  is  a  sufficient  publication  in  a  news- 
paper toithin  sect.  85,  although  less  than  the  fuU 
twenty ^eight  days  may  have  elapsed  between  the 
date  of  the  first  publication  and  the  date  of  the 
issuing  of  the  certificate. 

(a)  Beported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 


Semble :  The  certificate  is  not  bad  by  reason  of  its 
not  reciting  that  the  justices  who  issued  it  had 
before  them  the  written  consent  of  the  owner  of 
the  land  through  which  the  proposed  new  high- 
way is  to  go.  It  is  sufficient  if  in  fact  such 
consent  is  before  them  when  they  issue  the  cer* 
tijicate,  though  tha^  consent  need  not  appear  on 
the  face  of  the  ceriificate.  Nor  is  the  certificaU 
bad  merely  because  after  giving  sufficient  recuons 
derived  from  their  own  view  and  their  own  know- 
ledge for  their  conclusion  that  the  proposed  new 
road  is  more  commodious  than  the  old  road,  the 
justices  go  on  to  give  in  their  certificate  other 
reasons  derived  from  inquiries  made  by  ihem. 

Rx7LB  for  a  certiorari  to  bring  up  and  quatih 
a  certificate  of  two  justices  made  under  the  High- 
way Acts  in  proceedings  for  the  diversion  of 
a  certain  public  footpath,  and  also  the  order  of 
quarter  sessions  ordering  that  certificate  to  be 
enrolled. 

Messrs.  John  Abrey,  Joseph  Isard,  Arthur 
Isard,  and  Oswald  Isard,  being  the  owners  in  fee 
simple  of  certain  lands  known  as  the  Blue  Bam 
Building  Estate  and  the  Meadow  Lawn  Bnildinsr 
Estate,  situate  in  and  adjacent  to  Douglas- road 
and  Brook-street,  Tonbridge,  were  desirous  that 
a  certain  public  highway  —  namely,  a  footpath 
through  their  land  from  Douglas-road  into 
Brook- street  (known  as  the  Blue  Barn  foot- 
path)— should  be  in  part  diverted  by  stopping 
up  878ft.  or  thereal>outs  of  the  north-easterly 
portion  of  such  footpath  (the  pai't  to  be  stopped 
up  commencing  at  a  point  in  Douglas- road  aboat 
506ft.  from  Waterloo- road,  Tonbridge,  and  thence 
ruzming  in  a  south-westerly  direction)  and  by 
forming  in  lieu  thereof  a  new  footpath,  com- 
mencing at  the  point  506ft  from  Waterloo- 
road  aioresaid,  and  then  running,  first,  in  a 
westerly  direction  and  then  in  a  southerly  direc- 
tion to  a  point  where  the  proposed  diversion 
ceased. 

Accordingly,  on  the  25th  April  1903,  they  by  a 
notice  in  writing  addressed  to  the  urban  district 
council  of  Tonbridge.  and  to  their  clerk  and  their 
surveyor,  after  reciting  that  they  were  the  owners 
in  fee  simple  of  the  lands  in  question,  and  that 
they  were  desirous  of  diverting  a  certain  highway 
and  substituting  therefor  a  highway  over  the  Blae 
Bam  Estate  or  part  thereof  which  would  be  more 
commodious  to  the  public,  and  that  they  were 
desirous  that  the  old  highway  should  be  entirely 
stopped  up,  gave  notice  and  required  the  clerk 
and  surveyor  to  the  council  to  assemble  the 
council,  and  when  so  assembled  to  submit  to  it 
their  wishes  and  desires  in  respect  of  such  diver- 
sion, and  in  case  the  council  should  agree  thereto 
that  the  council  should  by  its  proper  officers  take 
all  such  steps  and  do  aU  such  things  as  might  be 
necessary  for  diverting  and  stopping  up  the 
highway  in  accordance  with  the  provisions  of 
the  statute,  and  they  thereby  gave  notice  that 
they  consented  to  the  proposal  and  to  the  making 
of  the  new  highway. 

On  the  let  July  the  urban  district  council  (beins 
the  urban  sanitary  authority  and  surveyors  ot 
highways  for  the  district  of  Tonbridge)  having 
before  them  the  wish  and  proposal  of  the  owners 
for  the  diversion  of  the  highways  resolved,  in 
pursuance  of  sect.  84  of  the  Highway  Act  1835 
and  of  sect.  144  of  the  Public  Health  A.ct  1875, 
that  the  wish  and  proposal  of  the  owners  then 
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snbmitted  to  the  meeting  to  diyert  the  highway 
described  in  their  notice  of  the  25th  April,  be 
agreed  to ;  and  they  also  by  reBolution  ordered 
and  directed  their  surveyor  in  pnrsnanoe  of 
sect.  84  to  apply  to  two  justioee  of  the  peace  for 
the  county,  acting  in  and  for  the  pett^  sessional 
division  of  Tonbridge,  to  view  the  highway  so 
proposed  to  be  stopped  up  and  diverted,  and  to 
take  such  other  and  subsequent  steps  with  a 
view  to  giving  effect  to  the  wish  and  proposal  of 
the  owners  as  should  or  might  be  reasonably 
required. 

The  surveyor,  by  notice  in  writing  dated  the 
3rd  July  1903,  applied,  in  pursuance  of  the  above 
resolution  of  the  council,  to  Charles  Kemp  and 
Robert  Wingate,  Esquires,  two  justices  of  the 
peace,  to  view  the  footpath. 

These  two  justices  viewed  the  footpath,  but 
refused  to  give  anv  directions  or  to  make  any 
certificate,  as  it  did  not  appear  to  them  that  the 
proposed  diversion  and  turning  of  the  highway 
would  be  either  nearer  or  more  commodious  to 
the  public. 

Notwithstanding  such  refusal,  and  no  new 
application  or  proposal  having  been  made  under 
sect.  84  of  the  Act  to  the  urban  district  council, 
the  surveyor  to  the  council,  purporting  to  act  in 
pursuance  of  the  owners'  notice  of  the  25th  April, 
the  provisions  of  the  Act  and  of  the  resolutions 
of  the  council  of  the  Ist  July,  by  a  notice  in 
writing,  dated  the  9th  Nov.  1903,  applied  to  two 
other  justices  (Messrs.  Beechiug  and  Brown)  for 
that  ^etty  sessional  division,  forthwith  to  view 
the  highway  proposed  to  be  stopped  up  and 
diverted. 

In  pursuance  of  the  surveyor's  application  of 
the  9tn  Nov.,  these  two  justices — not  being  the 
justices  who  had  previously  viewed  the  highway 
—on  the  11th  Nov,  1903  together  viewed  the 
public  highway  intended  to  be  in  part  stopped  up 
and  diverted,  and  the  line  of  the  new  highway  so 
proposed  to  be  made  in  lieu  thereof,  which  hic^h- 
ways  were  wholly  situate  in  the  parish  of  Ton- 
bridge  Urban. 

Upon  such  view  it  appeared  to  the  justices 
that  the  public  highway  proposed  to  be  in  part 
stopped  up  and  diverted  might  be  diverted  and 
turned  so  as  to  make  the  same  more  com- 
modious to  the  public  by  stopping  up  the 
part  thereof  so  proposed  to  be  stopped  up,  and 
making  in  lieu  thereof  the  proposed  new  highway ; 
and,  accordingly,  the  justices  on  the  11th  Nov. 
directed  the  Tonbridge  Urban  District  Council 
and  their  surveyor  to  affix  or  cause  to  be  affixed 
the  necessary  notice  at  the  side  of  the  highway 
and  to  advertise  the  same  in  the  newspaper  as 
required  by  sect.  85  of  the  Highway  Act  1835. 

On  the  14th  Nov.  the  surveyor  affixed  the 
notice  at  the  ends  of  the  highway  to  be  diverted ; 
the  notice  was  dated  the  11th  Nov.,  and  by  it 
notice  was  thereby  given  that  on  the  7th  Jan. 
application  would  be  made  to  the  justices  as- 
sembled at»  quarter  sessions  for  the  county  of 
Kent  at  Maidstone  for  an  order  that  the  high- 
way, being  a  footpath  through  the  lands  of  the 
owners  in  question,  should  be  in  part  diverted, 
and  that  in  lieu  thereof  anew  footpath  should  be 
formed,  and  that  the  certificate  of  two  justices 
who  had  viewed  the  highway  or  footpath  and 
the  proposed  diversion,  and  of  proof  having 
been  given  to  such  justices  of  the  publica- 
tion  of   the    several   notices   required    oy    the 


statute,  with  a  plan  of  the  old  and  proposed  new 
footpaths,  would  be  lodged  with  the  clerk  of  the 
peace  for  the  county  on  the  7th  Dec.  He  also 
inserted  the  same  notice  in  a  newspaper  called  the 
Tonbridge  Free  Press,  a  newspaper  published 
weekly  in  Tonbridf^  and  circulated  in  the  dis- 
trict and  generally  in  the  county  of  Kent. 

The  notice  was  inserted  in  the  issues  of  that 
newspaper  dated  the  14th,  2lBt,  28th  Nov.,  and  on 
the  5th  Dec.  The  counoU  or  their  surv^or  also, 
on  four  successive  Sundays  next  after  the  making 
of  such  view  by  the  justices — ^namely,  on  Sun- 
days, the  15th,  22nd^  29th  Nov.,  and  6th  Dec- 
affixed  or  caused  to  affixed  a  like  notice  on  or 
near  the  principal  door  of  the  parish  church  of 
Tonbridge  and  two  other  churches. 

On  Monday,  the  7th  Dec.  the  justices  issued 
their  certificate,  which  on  the  same  day  was  lodged 
with  the  clerk  of  the  peace. 

The  certificate  recited  the  facts  already  set  out ; 
it  recited  that  Mr.  Abrey  and  the  Messrs.  Isard 
were  the  owners  of  the  lands  known  as  the  Blue 
Bam  Building  Estate,  and  that  they  were  desirous 
that  a  certain  public  highwav — ^namely,  **  a  foot- 
path through  tneir  said  land  — should  be  in  part 
diverted.  So  that  the  certificate  recited  that 
Messrs.  Abrey  and  Isard  were  the  owners  of  the 
Blue  Bam  Estate,  and  that  they  were  owners  of 
the  land  on  which  the  old  footpath  was,  but  it 
did  not  state  that  they  were  owners  of  the  land 
on  which  the  proposed  new  highway  was  to  be 
made. 

The  certificate  also  (among  other  things)  re- 
cited that  on  the  11th  Nov.  the  two  justices 
making  it  had  together  viewed  the  highway  pro* 
posed  to  be  diverted  and  the  line  of  the  pro- 
posed new  highway,  and  that  upon  such  view  it 
appeared  to  them  that  the  highway  proposed  to 
be  in  part  stopped  up  and  Averted  might  be 
diverted  so  as  to  make  the  same  more  commodious 
to  the  public  by  stopping  up  the  part  proposed  to 
be  stopped  up,  and  by  making  in  lieu  thereof  the 
proposed  new  highway.  It  iQso  recited  that  the 
justices  on  the  11th  Nov.  directed  the 

Urban  distriot  oounoil  and  their  snrv^or  to  affix,  and  in 
pannance  of  saoh  direotion  the  said  oonnoil  did  affix  or 
canae  to  be  affixed,  a  notice  in  the  form  or  to  the  effect 
of  ached.  No.  19  of  the  Highway  Act  1835  in  legible 
oharaoters  at  tbe  plaoe  and  by  tbe  aide  of  each  end  of 
the  said  highway  from  whence  thA  same  is  proposed  to 
be  made,  turned,  and  diverted  as  aforesaid,  and  thereby 
gave  notioe  that  on  tbe  7th  Jan.  next  application  wonld 
be  made  to  His  Majesty's  jnstioea  of  the  peace  assembled 
at  quarter  sessions  [at  Maidstone]  for  an  order  that  the 
said  highway  be  in  part  diverted  by  stopping  np  the 
portion  thereof  hereinbefore  particularly  described,  and 
by  forming  in  lien  thereof  the  new  highway  hereinbefore 
mentioned  and  described. 

Then  after  reciting  the  publication  of  the 
notices  as  above  set  out,  tne  certificate  pro- 
ceeded: 

And  whereas  proof  hath  now  this  day  been  here  given 
unto  and  before  and  to  the  satisfaction  of  ns  tbe  said 
justices,  as  well  as  by  the  evidence  of  witnesses  npon 
oath  as  otherwise,  that  the  said  several  notices  and 
resolution  hereinbefore  mentioned  have  been  respec- 
tively given,  made,  agreed  to,  affixed,  and  published  in 
the  manner  and  at  the  times  and  places  hereinbefore 
partionlarly  mentioned  and  recited  and  in  manner  and 
form  as  by  the  said  statute  in  such  case  made  and 
provided  is  required,  and  a  plan  has  now  at  the  same 
time  been  here  delivered  to  ns  the  said  justices  par- 
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ticnlarly  deaoribiag  the  aaid  old  and  the  said  proposed 
new  highway  .  .  .  Now  we  whose  names  are  here- 
unto set  and  snbaoribed,  being  snoh  jasttoesas  aforesaid, 
in  pnrsnanoe  of  the  aaid  atatate  in  snoh  oase  made  and 
provided  do  hereby  certify  that  on  the  11th  day  of  Noy. 
in  the  year  1903  we  together  and  in  the  preaenoe  of  each 
other  at  the  aame  time  viewed  the  aaid  highway  and 
the  aaid  part  thereof  so  proposed  to  be  atopped  np  as 
aforesaid,  and  also  the  said  new  highway  so  reaolved  to 
be  made  in  lieu  of  the  part  to  be  stopped  np  as  afore- 
said, and  that  upon  snoh  view  we  fonnd  that  the  said 
proposed  new  highway  is  and  will  be  more  oommodions 
to  t^ie  pablio.  And  we  the  said  jnstioes  hereby  farther 
-certify  that  the  reasons  why  the  said  proposed  new 
highway  is  and  will  be  more  oommodions  to  the  pablio 
are  as  follows  :  Beoaose  the  said  old  highway  is  a  mere 
foot  track  acroaa  an  open  field  which  is  very  wet  and 
mnddy  ia  winter  and  very  inconvenient  to  the  liege  snb- 
jects  of  our  Lord  the  King  nsing  and  travelling  along 
the  said  highway,  whilst  the  proposed  new  highway  will 
be  of  a  uniform  width  of  six  feet,  and  will  be  formed 
with  a  solid  bottom,  and  with  a  three-inch  top  coarse  of 
tar  paving.  It  ia  nnderdtood  that  saoh  aix  feet  foot- 
path will  eventually  form  part  of  a  new  thirty -aix  feet 
roadway  to  be  ultimately  lighted  and  taken  over  by  the 
urban  district  council  of  Tonbridge. — Given  under  oar 
hands  at  the  Priory  in  the  town  of  Tonbridge  .  .  . 
this  7th  day  of  December  in  the  year  1903. — Signed, 
Abthub  Bbbching,  Hbbbebt  Bbown. 

On  the  7th  Jan.  1904  application  was  made  at 
the  adjoamed  Court  of  Quarter  Sessions  held  at 
Maidstone,  for  the  enrolment  of  the  certificate 
given  by  the  two  justices  authorising  the  stop- 
ping; up  and  diversion  of  the  footpath.  The 
application  was  made  by  the  Tonbridge  Urban 
District  Council  as  surveyors  of  the  highways 
within  their  district  at  the  instance  of  Mr.  Abrey 
and  the  Messrs.  Isard,  the  applicants.  The  foot- 
path lay  within  the  district  of  the  Tonbridge 
Urban  District  Council,  terminating  at  a  point 
which  adjoined  the  district  of  the  Tonbridge 
Rural  District  Council. 

The  Tonbridge  Rural  District  Council  and  a 
Mr.  Eastwood  (a  landowner  in  the  neighbour- 
hood) appealed  and  appeared  at  the  quarter 
sessions  to  oppose  the  application  for  the  enrol- 
ment. 

The  certificate  was  read  in  open  court,  as  pro- 
vided by  sect.  85  of  the  Act,  and,  upon  the  reading 
of  the  same,  certain  objections  were  taken  that  the 
certificate  was  bad  upon  the  face  of  it  for  reasons 
hereinafter  set  out.  Upon  their  appeal  by  the 
rural  council  being  called  on,  the  respondents 
thereto-^Messrs.  Abrey  and  Isard — objected  that 
the  notice  of  appeal  was  bad,  in  that  it  had  been 

fiven  fourteen  clear  days  only  before  the  7th  Jan. 
904,  the  date  of  the  holding  of  the  quarter 
sessions  at  Maidstone,  whei^eas,  as  they  were  there 
held  by  adjournment  from  Canterbury,  the  notice 
ought  to  have  been  given  fourteen  clear  days 
prior  to  the  holding  of  the  quarter  sessions  at 
Canterbury  on  the  5th  Jan.,  but  such  notice  was 
giv<rn  on  the  23rd  Dec,  and  therefore  only  twelve 
clear  days  before  the  5th  Jan. 

The  quarter  sessions  overruled  the  objections 
to  the  certificate,  and  held  that  the  notice  of 
of  appeal  was  out  of  time,  and  dismissed  the 
appeal  of  the  rural  district  council  with  costs; 
and  they  ordered  the  certificate  to  be  enrolled 
among  the  records  of  the  court. 

The  above  rule  for  certioraH  was  then  obtained 
to  remove  into  the  High  Court  and  quash  the  cer- 
tificate of  the  two  jastioes  dated  the  7th  Dec. 


1903,  and  the  order  of  quarter  sessions  that  the 
certificate,  together  with  the  proofs  and  plans 
thereto  annexed,  should  be  enrolled  by  the  clerk 
of  the  peace  among  the  records  of  the  court  of 
quarter  sessions  for  the  county,  and  that  the  old 
lootpath  or  highway  in  the  order  mentioned  should 
be  diverted,  turned,  and  stopped  up. 

The  grounds  of  the  rule  (which  was  obtained  at 
the  instance  of  the  mral  district  council  and  Mr. 
Eastwood)  were :  (1)  That  both  the  certificate  and 
the  order  of  quarter  sessions  were  void  as  being 
made  without  mrisdiction;  (2)  that  there  were  no 

S roper  procee<ungs  under  sects.  84  and  85  of  the 
[ighway  Act  1^5,  warranting  procedure  under 
sect.  85 ;  (3)  that  the  request  ut  the  *25ch  April 
1903  and  resolution  of  the  Ist  July  1903 
having  been  acted  on,  and  the  justices  viewing 
pursuant  thereto  refusing  a  certificate  under 
sect.  85,  further  proceedings  on  the  same  request 
and  resolution  were  incompetent;  (4)  that  the 
justices  viewing  had  no  consent  in  writing  at  all 
by  owners  withir  the  meaning  and  requirements 
of  the  section  (sect.  85)  before  them  when  viewing, 
and  before  ordering  notices  to  be  affixed,  &c. ; 
(5)  that  no  consent  by  owners  in  accordance  with 
sect.  118  of  the  Act  and  sched.  form  Xo.'  18  was 
in  existence,  nor  was  any  such  consent  before  the 
justices  viewing ;  (6)  that  sect.  85  was  not  com- 
plied with  as  regards  (i.)  notices  at  ends  of  roads, 
(ii.)  notices  on  church  door,  (iii.)  notices  or  adver- 
tisements in  newspaper;  (7)  that  the  certificate 
was  made  too  soon  after  the  view  by  the  justices ; 
(8)  that  the  reasons  for  the  new  path  being  more 
commodious  were  insufficient,  bad,  and  illegal, 
wholly  or  partly;  (9)  that  the  certificate  and 
order  of  quarter  sessions  were  bad  on  their  face 
respectively. 

The  Highway  Act  1835  (5  &  6  Will.  4,  c.  50) 
provides : 

Seot  84.  When  the  inhabitants  in  veatry  aasemMed 
shall  deem  it  expedient  that  any  highway  shoald  be 
stopped  np,  diverted,  or  turned,  either  entirely  or  reaerv- 
ing  a  bridleway  or  footway  along  the  whole  or  any  part 
or  parte  thereof,  the  chairman  of  such  meeting  shall,  by 
an  order  in  writing,  direot  the  surveyor  to  apply  to  two 
jastioes  to  view  the  same,  and  shall  anthoxise  him  to 
pay  all  the  expensee  attending  euoh  view,  and  the 
Btopping  np,  diverting,  or  taming  enoh  highway,  either 
entirely  or  snbjeot  to  snoh  reservation  as  aforesaid,  oat  of 
the  money  received  by  him  for  the  pnrpoaes  of  this  Act : 
Provided,  nevertheless,  that  if  any  other  party  shall  be 
deeirouB  of  stopping  np,  diverting,  or  taming  any  high- 
way as  aforesaid,  he  shall,  by  a  notice  in  writing, 
require  the  surveyor  to  give  notice  to  the  churohwardena 
to  assemble  the  inhabitants  in  veatry,  and  to  submit  to 
them  the  wish  of  such  peraon ;  and  if  auch  inhabitaati 
shall  agree  to  the  proposal  the  said  aurveyor  shall  apply 
to  the  justices  as  last  aforesaid  for  the  purposea  afore- 
said ;  and  in  auch  case  the  expenses  aforesaid  shall  be 
paid  to  such  surveyor  by  the  aaid  party,  or  be  recover- 
able in  the  aame  manner  as  any  forfeitore  is  reoover- 
abld  under  this  Act ;  and  the  aaid  surveyor  ia  hereby 
required  to  make  auch  application  aa  aforeaaid. 

Seot.  85.  When  it  ahall  appear  upon  auch  view  of 
Buoh  two  jnatioea  of  the  peace,  made  at  the  request  of 
the  said  aurveyor  aa  aforeaaid,  that  any  public  highway 
may  be  diverted  and  turned,  either  entirely  or  anbjeot 
as  aforesaid,  ao  aa  to  make  the  same  nearer  or  mora 
commodious  to  the  public,  and  the  owner  of  the  landa 
or  grounds  through  which  auch  new  highway  so  proposed 
to  be  made  ahall  conaent  thereto  by  writing  under  his 
hand,  or,  if  it  ahall  appear  upon  such  view  that  aqy 
pablio  highway  ia  unneceaaary,  the  aaid  jnatioea  ahall 
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^ireot  the  Bnrveyor  to  affix  a  notioe  in  the  form  or  to  the 
effeot  of  Bohednle  (No.  19)  to  this  Aot  annexed  in 
legible  charaoters  at  the  place  And  by  the  side  of  each 
end  of  the  said  highway  from  whence  the  same  Ib  pro- 
posed to  be  turned,  diverted,  or  stopped  np,  either 
entirely  or  subject  as  aforesaid,  and  also  to  insert  the 
same  notioe  in  one  newspaper  published  or  generally  oir- 
onlated  in  the  connty  where  the  highway  so  proposed 
to  be  diyerted  and  tnmed  or  stopped  np,  either  entirely 
or  subject  as  aforesaid  (as  the  case  may  be),  shall  lie 
for  four  suocessiYe  weeks  next  after  the  said  justices 
have  viewed  such  public  highway,  and  to  affix  a  like 
notioe  on  the  door  of  the  church  of  every  parish  in 
which  such  highway  so  proposed  to  be  diverted,  turned, 
or  stopped  up,  either  entirely  or  subject  as  afore- 
said, or  any  part  tht-reof,  shall  lie  on  four  successive 
Sundays  next  after  the  making  of  such  view ;  and  the 
said  several  notices  having  been  so  published,  and 
proof  thereof  having  been  given  to  the  satisfaction  of 
the  said  justices,  and  a  plan  having  been  delivered  to 
them  at  the  same  time  particularly  describing  the  old 
and  the  proposed  new  highway,  by  metes,  bounds,  and 
admeasurement  thereof,  which  plan  shall  be  verified  by 
some  competent  surveyor,  the  said  justices  shall  pro- 
ceed to  certify  under  their  hands  the  fact  of  their 
having  viewed  the  said  highway  as  aforesaid,  and  that 
the  proposed  new  highway  is  nearer  or  more  commodious 
to  the  public ;  and,  if  nearer,  the  said  certificate  shall 
state  the  number  of  yards  or  feet  it  is  nearer,  or,  if 
more  commodious,  the  reasons  why  it  is  so ;  and  if  the 
highway  is  proposed  to  be  stopped  up  as  unnecessary, 
either  entirely  or  subject  as  aforesaid,  then  the  certifi- 
cate shall  state  the  reason  why  it  is  unnecessary ;  and 
the  uaid  certificate  of  the  said  justices,  together  with 
the  proof  and  plan  so  laid  before  tiiem  as  afore- 
said, shall,  as  soon  as  conveniently  may  be  after  the 
making  of  the  said  certificate,  be  lodged  with  the  clerk 
of  the  peace  for  the  county  in  which  the  said  highway 
is  situated,  and  shall  (at  the  quarter  sessions  which 
shall  be  holden  for  the  limit  within  which  the  highway 
ao  diverted  and  turned  or  stopped  up,  either  entirely 
or  subject  as  aforesaid  shall  lie,  next  after  the  expira- 
tion of  four  weeks  from  the  day  of  the  naid  certificate 
of  the  said  justices  having  been  lodged  with  the  clerk 
of  the  peace  as  aforesaid)  be  read  by  the  said  clerk  of 
the  peace  in  open  court;  and  the  said  certificate, 
together  with  the  proof  and  plan  as  aforesaid,  as  well 
as  the  consent  in  writing  of  the  owner  of  the  land 
through  whicht  he  new  highway  is  proposed  to  be  made, 
shall  be  enrolled  by  the  clerk  of  the  peace  amongst  the 
records  of  the  said  court  of  quarter  sessions :  Pro- 
vided always,  that  any  person  whatever  shall  be  at 
liberty,  at  any  time  previous  to  the  said  quarter 
sessions,  to  inspect  the  said  certificate  and  plan  so  as 
■aforesaid  lodged  with  the  said  clerk  of  the  peace,  and 
to  have  a  copy  thereof,  on  payment  to  the  clerk  of  the 
peace  at  the  rate  of  sixpence  per  folio,  and  a  reasonable 
oompensation  for  the  copy  of  the  plan. 

The  form  of  the  notice  given  in  sched.  No.  19 
is  set  oat  in  the  judgment  of  Lord  Alverstone, 
€.J. 

Dickens,  E.G.  {B.  Cunningham  GUn  and  H.  C. 
Dickens  with  him),  for  the  jastices,  showed 
xsanae. — ^It  is  said  that  sect.  85  was  not  complied 
with  as  to  notices,  as  it  does  not  »ppear  on  the 
face  of  the  certificate  that  the  notices  at  the  ends 
of  this  highway  were  standing  there  for  four 
weeks — ^that  is,  every  day  of  the  four  weeks. 
The  answer  to  that  is  that  the  certificate  follows 
the  Act,  and  there  is  nothing  in  the  Act  to 
show  that  the  justices  have  to  certify  that  the 
notices  were  up  for  eveiy  day  of  the  four  weeks. 
It  IS  not  necessary  that  the  certificate  should 
state  that  the  preliminaries  required  by  sect.  84 
have  been  complied  with;  it  is  sufficient  if  it 


states  the  existence  of  the  circumstances  required 
by  sect.  85 : 

Beg.  V.  Barvey,  31  L.  T.  Bep.  505 ;  L.  Hep.  10 
Q.  B.  46. 

The  present  certificate  actually  follows  the  words 
of  the  section.  It  does  state,  and  it  ought  to 
state,  all  that  is  required  to  be  proved  before  the 
justices,  and  all  that  the  justices  are  required 
to  do,  which  would  be  matters  within  their  own 
knowledge  (per  Blackburn,  J.  in  Reg.  v.  Harvey, 
ubi  sup.),  but  it  is  not  necessary  that  the  juutices 
should  state  facts  which  are  not  in  their  own 
knowledge :  (!&.).  With  regard  to  the  objection 
that  there  were  two  views,  that  was  a  matter 
for  appeal  to  the  quarter  sessions,  and  not  for 
certiorari  ; 

Per  Blackburn  and  Mellor,  JJ.  in  Reg.  v.  Harvey 
{ubi  sup.). 

In  Bex  V.  Cambridgeshire  Justices  (4  A.  &  E.  Ill), 
a  case  which  dealt  with  similar  objections,  it  is 
said  at  the  end  pf  the  headnote :  "  The  general 
rule  is,  that  the  court  will  not,  on  application  for 
a  certiorari,  notice  objections  raised  by  affidavit, 
at  least  where  they  might  have  been  brought 
before  the  sessions  on  appeal."  That  exactly 
applies  to  this  case.  The  objection  that  there 
was  no  jurisdiction  to  make  the  certificate  because 
two  other  justices  had  viewed  and  had  refused 
the  certificate,  was  a  ground  of  appeal  which  was 
open  on  an  appeal  to  quarter  sessions,  and  that 
procedure  ought  to  have  been  adopted.  The 
certificate  was  not  bad  for  that  reason.  The 
order  to  the  justices  to  view  is  not  an  order  pro- 
perly so  called;  it  is  a  mere  step  in  the  pro- 
ceedings to  obtain  an  order.  In  Iteg.  v  Surrey 
Justices  (L.  Bep.  5  Q.  B.  87,  at  p.  92)  Hannen,  J. 
says:  "The  provisions  and  proceedings  which 
are  provided  for  by  sect.  85  for  the  purpose  of 
stopping  up  a  highway  are  all  proceedings  which 
lead  up  to  an  order  to  be  made  in  quarter 
sessions."  There  is  no  operative  order  until  the 
quarter  sessions  make  an  order  under  sect.  91.  It 
is  immaterial  who  the  two  justices  are  who  view ; 
all  that  is  needed  is  that  two  justices  should  view 
and  make  a  certificate  for  the  information  of  the 
quarter  sessions  ;  and  the  fact  that  two  justices 
viewed  and  refused  to  give  the  certificate,  does  not 
prevent  any  two  other  justices  from  viewing  and 
giving  a  certificate.  Then  the  next  point  is  that 
the  consent  of  the  owners  of  the  land  on  which 
the  new  highway  is  to  be  made  is  not  mentioned 
in  the  certificate.  There  was  sufficient  evidence 
of  such  consent,  and  the  certificate  need  not 
mention  that  consent.  In  Beg,  v.  Surrey  Junti'ies 
(26  L.  T.  Rep.  22,  at  p.  24)  Lush,  J.  says  :  "  The 
Act  does  not  say  that  the  consent  of  the  owner 
must  appear  on  the  certificate,  nor,  indeed,  on  the 
order  itself.  It  only  requires  the  owner's  consent 
as  a  fact."  Sect,  llo  says  that  the  forms  of 
proceedings  are  to  be  as  in  tne  schedule,  and  form 
JNo.  18  is  the  form  for  the  consent  given  by  the 
owner.  It  is  sufficient  if  the  consent  of  the  owner 
be  shown  by  that  form,  without  its  being  shown 
on  the  face  of  the  certificate.  All  sect.  85  says 
with  regard  to  the  owners  consent  is  that,  when  it 
shall  appear  to  the  justices  who  view  that  the 
owner  of  the  lands  through  which  the  new  high- 
way is  to  pass,  has  consented  in  writing,  then 
they  can  direct  the  surveyor  to  affix  the  notices. 
It  does  not  state  that  the  certificate  is  to  show 
that  consent.     With  regard  to  the  notices,  there 
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is  nothing  in  sect  85  to  show  that  the  notices 
have  to  l^  affixed  at  the  ends  of  the  road  for  four 
weeks,  or  for  any  specified  time.  The  provision 
as  to  the  four  weekH  applies  only  to  the  publica- 
tion of  the  notice  in  the  newspaper  ana  on  the 
church  doors ;  it  does  not  apply  to  the  previous 
part  as  to  the  notices  at  the  ends  of  the  road.  It 
IS  sufficient  if  they  are  up  a  reasonable  time 
BO  as  to  give  notice  to  the  inhabitants,  and 
here  they  were  up  a  reasonable  time.  The 
notice  was  published  in  the  newspaper  and  on 
the  church  doors  for  the  necessary  four  weeks. 
The  next  point  is  as  to  the  statement  in  the 
certificate  that  the  new  road  is  more  commodious 
than  the  old.  It  is  not  necessary  for  the  certifi- 
cate to  state  that  the  new  road  is  *'  nearer  or  more 
commodious  " ;  it  is  valid  if  it  alleges  one  of  these 
alternatives  {Beg.  v.  PhiUips,  L.  Hep.  1  Q.  B. 
648),  which  the  present  certificate  does,  as  it  says 
that  the  new  road  will  be  more  "  commodious.*' 
The  justices  must,  no  doubt,  state  in  the  certifi- 
cate the  reasons  why  the  road  will  be  more 
commodious,  and  these  I'easons  must  be  reasons 
disclosed  by  the  view  upon  their  own  personal 
inspection,  and  not  from  statements  made  by 
other  parties  (per  Gockbum,  G.J.  in  Beg,  v. 
Wallace,  40  L.  T.  Rep.  518,  at  p.  520 ;  4  Q.  B. 
Div.  641,  at  p.  644).  There  the  certificate  was 
held  to  be  invalid  because  the  only  reasons  given 
were  the  result  of  inquiries  from  other  persons. 
Here  the  certificate  gives  sufficient  reasons  derived 
from  their  own  view  and  their  own  personal 
knowledge,  and  it  does  not  render  the  certificate 
bad  that  the  justices  go  on  to  state  that  the 
footpath  woald  eventually  form  part  of  a  36ft. 
road,  and  so  on. 

Danckwerts,  K.G.  and  Hohler  for  the  rural 
district  council  and  Mr.  Eastwood,  in  support  of 
the  rule. — The  certificate  of  the  justices  and  the 
order  of  quarter  sessions  enrolling  it  are  bad  and 
ought  to  be  quashed.  With  regard  to  the  question 
as  to  what  matters,  on  an  application  for  certiorari, 
can  be  shown  by  affidavit  and  what  cannot  be  so 
shown,  the  distinction  is  this,  that  you  cannot  on 
affidavit  go  into  a  question  which  is  within  the 
jurisdiction  of  the  justices  or  merely  goes  to  the 
merits,  but  you  can  by  affidavit  go  into  any  ques- 
tion which  shows  that  the  justices  had  no  juris- 
diction at  ail.  In  Bex  v.  Cambridgeshire  Justices 
(4  A.  &  E.,  at  p.  113),  it  is  said :  **  Secondly,  upon 
the  merits,  the  following  objections  t^o  the  recited 
order  were  raised  by  affidavit."  All  that  the 
court  there  say  is  that,  on  an  application  for 
certiorari,  you  cannot  in  an  affidavit  quarrel  with 
the  merits  of  an  order,  as  that  is  matter  of  appeal, 
and  you  cannot  go  into  questions  which  are  wholly 
within  the  jurisdiction  of  the  justices;  but  if  the 
matters  go  to  the  jurisdiction  of  the  justices,  as, 
for  instance,  by  some  preliminary  condition  not 
having  been  complied  with,  then  on  certiorari 
those  matters  can  be  shown  by  affidavit  and  it  is 
immaterial  that  in  such  case  you  may  also  raise 
the  same  matters  by  appeal ;  the  matter  may  be 
raised  either  by  certiorari,  prohibition,  or  appeal : 

Reg.  V.  Bolton,  1  Q.  B.  66  ; 
Milward  v.  Cafin,  2  W.  BL  1330. 

The  first  point  here  is  that  the  justices  who 
viewed  had  no  jurisdiction  to  proceed  or  to  issue 
the  certificate,  because  it  has  been  laid  down  over 
and  over  again  that  every  requisite  of  these 
sections  must  be  carefully  and  accurately  followed 


at  every  step  in  accordance  with  the  statute.  The 
cases  to  that  effect  are  collected  in  Pratt  on  High- 
ways, 14th  edit.,  pp.  235  et  seq.  That  the  justices 
in  giving  this  certificate  are  acting  judicially  is 

3uite  clear  from  the  case  of  Beg,  v.  Surrey 
tistices  (L.  Bep.  5  Q.  B.  466),  the  rule  in  which  was 
made  absolute  almost  in  the  same  terms  as  those 
in  which  the  rule  in  the  present  case  haa  been 
obtained.  What  the  certificate  ought  to  contain 
is  set  out  by  Blackburn,  J.  (at  p.  470).  Two 
justices  had  previously  viewed  in  accordance 
with  the  resolution  of  the  council  of  the  Ist  July. 
That  exhausted  the  resolution,  and  until  the 
council  passed  a  fresh  resolution  that  their  sur- 
veyor should  again  apply  to  two  other  justices 
to  view,  no  justices  would  have  power  to  view. 
There  was  no  such  fresh  resolution,  and  therefore 
the  two  justises  who  actually  viewed  and  ^v& 
their  certificate  had  no  jurisdiction.  Their  right 
to  view  was  a  condition  precedent  to  their  right 
to  enter  upon  the  matter  at  all  or  give  a  certifi- 
cate. It  does  not  follow  that  any  two  justices 
can  view;  the  justices  to  view  are  the  justices 
who  are  appliea  to  under  the  resolution  of  the 
district  council,  and  if  those  justices  do  view  and 
do  refuse  a  certificate  then  the  proceedinKS  ought 
to  be  commenced  de  novo  and  another  resolution 
passed.  The  next  objection  to  the  certificate  is 
that  the  justices  when  viewing  had  no  consent 
in  writing  of  the  owners  through  whose  lands  the 
new  highway  was  to  go.  Before  they  ordered  the 
notices  to  be  put  up  they  ought  to  have  shown 
that  the  consent  in  writing  of  such  owners 
existed.  Under  sect.  118  the  forms  of  proceedings 
are  required  to  be  according  to  the  forms  in  the 
schedule,  and  form  18  in  the  schedule  g^ves  the 
form  for  such  consent,  and  it  must  be  in  writing, 
and  these  forms  must  be  accurately  foUowed : 

Davison  v.  QUlf  1  East,  64. 

These  two  things,  the  jurisdiction  of  the  justices 
to  view  and  the  having  before  them  the  consent 
in  writing  of  the  owners,  were  conditions  prece- 
dent, and,  not  having  been  fulfilled,  the  justices 
had  no  jurisdiction  to  order  the  surveyor  to 
affix  the  notices  at  the  time  when  they  were 
ordered  to  be  affixed.  Then  the  next  important 
point  is,  that  the  provisions  of  sect.  85  were  not 
complied  with  as  to  notices.  The  provision  in 
that  Fection  as  to  the  four  successive  weeks 
applies  equally  to  the  affixing  the  notices  at 
each  end  of  the  road  as  to  the  publication  in  a 
newspaper.  The  notice,  though  dated  the  11th 
Nov.,  was  not  affixed  at  the  ends  of  the  road 
until  the  14th  Nov.,  and,  as  the  certificate  was 
given  on  the  7th  Dec.,  that  notice  was  up  at  the  ends 
of  the  road  for  twenty-three  days  only,  and  not  for 
the  necessary  four  weeks,  and  even  if  it  had  been 
put  up  on  the  11th  Nov.  it  would  not  have  been 
sufficient.  Again,  the  section  says  that  the  notice 
must  be  puluished  in  the  newspaper  for  four 
successive  weeks  before  the  certificate  is  given. 
It  was  not  even  in  the  newspaper  for  the  four 
weeks  or  twenty-eight  days,  and  it  must  be  not 
only  published  for  the  twenty-eight  days,  but  it 
must  be  also  circulated : 

Ex  parte  Harrison,  27  S.  J.  64. 

The  certificate  is  bad  for  another  reason — ^namely» 
that  in  dealing  with  the  question  as  to  the  new 
highway  being  more  commodious,  the  justices  give 
(amongst  other  reasons)  reasons  which  could  not 
have  been  derived  from  their   own  knowledge. 
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They  say  that  it  was  understood  that  the  new 
footpath  would  be  eventually  turned  into  a  36ft. 
road,  and  would  be  taken  over  by  the  oouncil. 
The  oertificate  containing,  as  it  does,  the  result  of 
inquiries  of  other  persons,  is    invalid  on  that 

iWXiOUnt: 

Beg,  V.  Wallace  (u6i  «up.). 

As  put  by  Blackburn,  J.  in  Beg.  v.  Harvey  (ubi 
8up,) :  "  The  certificate  ought  to  state  all  that  is 
required  to  be  proved  before  the  justices  and  all 
that  the  justioes  are  required  to  do,  which  would 
be  matters  within  their  own  knowledge."  This 
-certificate,  therefore,  errs  in  two  respects;  it  does 
not  state  things  which  it  ought  to  have  stated, 
such  as  the  consent  of  the  owners  having  been 
obtained,  and  it  states  things  which  it  ought  not 
to  state  as  to  the  result  of  inquiries  of  other 
persons ;  and,  moreover,  the  justices  who  gave  it 
nad  no  jurisdiction  to  issue  it.  The  certificate, 
therefore,  and  the  order  of  quarter  sessions  ought 
to  be  quashed. 

Lord  Alvsbstonb,  G.J. — I  have  come  to  the 
conclusion,  with  some  regret,  that  the  objection  to 
the  Validity  of  the  justices'  certificate  must  prevail 
on  one  point,  and  on  one  point  only — namely, 
the  point  with  regard  to  the  publication  of  tne 
notices  at  the  ends  of  the  road,  as  required  by 
sect.  85.  I  think  it  right,  however,  speaking  for 
myself  only,  to  make  a  few  observations  on  some 
of  the  other  points  which  have  been  argued  in 
the  case,  because  although  in  one  sense  they  may 
be  said  to  be  obiter,  as  I  am  going  to  decide  the 
case  on  the  particular  point  I  have  mentioned,  we 
have  had  a  very  full  argument,  and  I  think  in 
justice  to  the  parties,  some  expression  of  opinion 
may  be  given  with  regard  to  the  other  pomts  in 
the  case.  But  it  will  be  open  to  any  one  to  sav 
that,  as  we  give  our  decision  on  the  other  grouna, 
it  was  not  necessary  for  us  to  express  our  opinion 
on  the  other  points  in  the  case,  though  I  do  so 
because  they  have  been  so  fully  arguea  before  us. 
The  point  upon  which  I  decide  in  favour  of  this 
rule  being  made  absolute  is  this  :  On  the  face  of 
these  proceedings  it  is  admitted  that  the  notice  at 
the  ends  of  the  road  was  not  up  for  the  twenty- 
eight  days;  and  neither  from  the  actual  period 
of  the  date  of  publication,  nor  even  from  the 
date  of  the  notice,  as  appears  from  the  notice 
itself,  could  it  have  been  up  for  the  period  of 
twenty- eight  days.  I  have  no  doubt,  quite  bond 
Jide,  it  was  believed  to  be  a  compliance  with  the 
statute  in  that  respect ;  but,  as  I  do  not  think 
Any  substantial  injustice  would  have  been  done 
by  our  taking  a  different  view  of  the  matter,  I 
regret  to  feel  constrained  to  hold  that  there  was 
not  such  a  compliance,  because,  as  counsel  in 
support  of  the  rule  has  impressed  upon  us,  all  the 
formalities  of  the  statute  must  be  observed.  The 
procedure  under  these  sections  is  in  substitution 
for  the  old  writ  of  ad  quod  davvnum,  where  there 
were  a  variety  of  formal  proceedings  which  were 
very  expensive ;  but  the  intention  was  that  pro- 
tection should  be  given  to  the  public.  The  notice 
put  up  at  the  ends  of  the  road  was  dated  Uie  11th 
Nov.  It  was  stated  therein  that  the  oertificate 
would  be  lodged  with  the  clerk  of  the  peace  for 
the  county  on  the  7th  Dec.,  and  it  appears  from 
the  affidavit  that  that  notice  was  in  twot  put  up 
on  the  road  on  the  14th  Nov.  I  have  no  doubt 
that  as  the  parties  could  get  four  clear  weeks  to 
fulfil  the  other  conditions  of  the  statute  with 


regard  to  publication  in  a  newspaper  and  on  the 
church  doors,  in  which  respect  I  think  they  were 
perfectly  right,  they  imagined  that  the  affixing  for 
twenty-eight  days  was  not  necessary  for  the  notice 
at  the  ends  of  the  road.  This  brings  me  to  the  con- 
struction of  this  lengthy  section  (^ct.  85)  in  which 
a  number  of  matters  are  directed  to  be  observed 
before  this  procedure  can  be  properly  applied. 
The  importsiiit  words  of  the  section  are :  *'  The 
said  justioes  shall  direct  the  surveyor  to  affix  a 
notice  in  the  form  or  to  the  efffHst  of  schedule 

iNo.  19)  to  this  Act  annexed."  Turning  to 
brm  No.  19,  which  is  headed  "  Form  of  Notice  of 
diverting,  &c..  Highway,"  the  words  are :  **  Notice 
is  hereby  given  that  on  the  day  of 

next  application  will  be  made  to  His  Majesty's 
justices  of  the  peace  assembled  at  quarter  ses- 
sions in  and  for  the  county  of  at 
for  an  order  for  [if  the  order  be  for  turning, 
diverting,  and  stopping  up,  &c.,  here  to  state  it, 
and  describe  the  road  ordered  to  be  turned, 
diverted,  and  stopped  up ;  if  the  order  be  for  stop- 
ping up  a  useless  road,  here  to  state  it,  and 
describe  the  road  ordered  to  be  stopped  upj; 
and  that  the  certificate  of  two  justices  having 
viewed  the  same,  &c.,  with  the  plan  of  the  ola 
and  proposed  new  highway,  will  be  lodged  with 
the  clerk  of  the  peace  for  the  said  county  on 
the  day  of  next,"  and  that  is  to 
be  signed  by  the  surveyor  or  sui'veyors  of  the 
parish.  Therefore  the  notice  is  to  show  the  com- 
mencement, at  any  rate,  of  the  running  of  the 
twenty-eight  days  between  the  lodging  of  the 
oertificate  and  the  application  to  the  quarter  ses- 
sions to  confirm  the  order,  and  enrol  the  certifi- 
cate. Then  sect.  85  goes  on:  "in  legible  cha- 
racters, at  the  place  and  by  the  side  of  each  end 
of  the  said  highway  from  whence  the  same  is  pro- 
posed to  be  turned,  diverted,  or  stopped  up  .  .  . 
and  also  to  insert  the  same  notice  in  one  newspaper 
.  .  .  for  four  successive  weeks  next  after  the 
said  justices  have  viewed  such  public  highway." 
If  the  words  "  for  four  successive  weeks  do  not 
apply  to  the  fixing  up  of  the  notice  at  the  ends  of 
the  road,  as  well  as  to  the  inserting  it  in  the 
newspaper,  there  is  no  time  at  all  prescribed  that 
the  notice  shall  be  fixed  up.  I  agree  with  the 
argument  urged  by  counsel  in  support  of  this 
rule,  that  one  would  expect  to  find  some  time 
limit,  and  in  fact  we  find  that  the  sentence  does 
read  on  '*  to  affix  a  notice  and  to  insert  the  same 
notice  for  four  successive  weeks."  Then  the  next 
provision  is  that  the  surveyor  shall  affix  a  like 
notice  on  the  door  of  the  church  of  every  parish 
for  four  successive  Sundays.  Then  the  next  words 
are  '*  and  the  said  general  notices  having  been  so 
published,"  and  so  on,  the  justices  shaU  proceed 
to  certify,  &o.  Apart  from  the  decision  of  the 
Queen's  Bench  Division  in  JEx  parte  Harrison  (ubi 
8up.)f  which  I  do  not  think  is  binding  on  us 
because  we  do  not  quite  know  upon  what 
grounds  the  refusal  of  the  rule  in  that  case  Veally 
proceeded,  the  section  must  be  taken  to  have  con- 
templated that  the  notice  at  the  ends  of  the  road 
should  be  an  effective  notice,  so  &s  to  call  the 
attention  of  people  who  pass  along  the  road  to  it. 
Those  who  live  in  the  country  know  that  these 
notices  as  to  diversions  of  roads  and  so  forth  do 
attract  the  attention  of  the  inhabitants.  Even  if 
the  people  cannot  read  they  know  that  something 
is  going  on,  and  they  make  inquiry  about  it,  an<£ 
non  eonstatf  not  one  of  those  persons  would  buy  a 
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newspaper,  and  in  fact  at  the  time  this  Highway 
Act  of  1835  was  passed  I  daresay  a  great  many  of 
the  people  who  were  interested  in  the  road  would 
not  Day  a  newspaper  at  all.  Therefore  the  pro- 
tection given  by  the  insertion  in  the  newspaper 
would  not  be  of  any  use  to  that  class  of  people. 
But,  whatever  may  have  been  the  reason  of  the 
Legislature,  I  have  come  to  the  conclusion  that  it 
was  their  intention  that  the  notice  should  be  up 
at  the  ends  of  the  road  for  twenty-eight  days. 
This  notice  was  not  up  at  the  ends  of  the  road  to 
be  diverted  for  twenty-eight  days,  and  on  the 
face  of  the  notice  it  was  not  possible  for  it  to  be 
up  for  twenty-eight  days,  because  the  justices' 
order  was  on  the  1 1th  Nov.,  and  the  actual  posting 
was  on  the  14th  Nov.,  and  the  certificate  was  on  the 
7th  Dec.  I  therefore  think  there  was  not  sufficient 
notice  at  the  ends  of  the  road.  I  now  desire,  very 
briefly,  to  say  a  few  words  about  the  points 
argued  by  counsel  in  support  of  the  rule.  As  I 
pointed  out  during  the  course  of  the  argument, 
it  was  not  necessary  to  cite  lengthy  authorities  to 
us  to  show  that  where  the  sessions  have  no 
jurisdiction  the  matter  can  be  shown  by  affidavit, 
as  well  as  upon  the  face  of  the  certificate  itself. 
That  matter  has  been  so  often  recognised  in  this 
court,  and  acted  upon,  that  it  may  be  taken  as 
being  common  knowledge,  and  may  be  so  taken 
without  citing  authorities  upon  it,  it  being  a 
matter  with  which  we  are  sufficiently  acquainted. 
Therefore,  I  entirely  agree  with  couusei's  argu- 
ment, that  if  the  order  of  quarter  sessions  is  made 
without  jurisdiction,  that  can  be  raised  by  affidavit, 
and  further,  the  number  of  authorities  which  he 
cited  to  show  that  all  these  substantial  conditions 
must  be  fulfiUed,  I  entirely  assent  to.  I  think  it 
has  now  for  a  long  time  been  decided  that  all  the 
substantial  provisions  of  this  statute  for  the 
diversion  of  highwavs  must  be  complied  with.  I 
also  wish  to  say  a  few  words  on  the  other  points, 
as  they  have  been  fully  argued.  I  do  not  think 
that  the  objection  taken  on  the  ground  of  there 
not  being  sufficient  publication  in  the  newspapers, 
is  a  good  one.  "  Publication ''  in  the  section 
means  what  the  words  say — four  weekly  periodical 
publications  in  a  newspaper — and  to  say  that  the 
foui*th  publication  in  the  newspaper  must  be  for 
seven  days,  or  for  at  least  seven  days,  before  the 
certificate  is  made,  is  really  reading  into  the 
section  words  which  are  not  there.  I  think,  so 
far  as  the  publication  on  the  church  doors  and  in 
the  newspaper  is  concerned,  no  objection  at  all 
can  be  taken.  I  am  of  opinion,  speaking  for 
myself,  that  the  main  point,  which  was  also 
argued,  that  the  certificate  was  bad  because  two 
other  justices,  who  had  previously  viewed,  had 
declined  to  give  the  certincate  which  was  neces- 
sary before  the  surveyor  could  be  directed  to  put 
up  the  notices,  is  also  not  a  good  point.  I  find 
nothing  in  the  statute  to  say  that  the  proceedings 
are  to  come  to  an  end  because  two  justices  have 
viewed  and  have  refused  to  give  the  certificate. 
When  we  look  at  the  object  of  the  certificate 
and  of  the  subsequent  proceedings,  and  bear  in 
mind  that  the  real  merits  are  dealt  with  at 
quarter  sessions,  if  there  is  an  appeal,  I  think  the 
argument  which  counsel  pressed  upon  us  with 
very  great  force,  that  the  application  was 
exhausted,  and  that  the  application  to  the  first 
two  justices  was  soch  that  no  further  request 
could  be  made  to  two  other  justices,  is  not  one 
which  ought  to  be  entertained.    I  think  that  the 


grievous  consequences  which  he  pointed  oat  of 
going  to,  I  do  not  know  how  many  justices,  might 
be  turned  in  just  the  other  direction,  because  it 
might  well  be  that  the  two  justices  who  happened 
first  to  be  consulted,  had  great  objection  to  the 
diverting  of  the  road  and  would  not  give  the 
certificate.  Those  would  be  mattere  for  an 
appeal.  The  broad  ground,  however,  upon  which 
I  base  my  opinion,  is  that  I  can  find  nothing  in 
the  statute  to  indicate  that  the  proceedings  are  to 
come  to  an  end  if  two  justices  refused  to  certify. 
What  I  do  find  is  that  they  cannot  go  on  unless 
two  justices  have  certified  after  a  view  in  aooord- 
ance  with  the  statute.  The  only  remaining  point 
is  that  the  justices  had  not  in  fact  got  before 
them  the  consent  of  the  owners  of  the  lands 
through  which  the  new  highway  was  to  go,  and  tiie 
certificate  does  not  recite  that  the  consent  of 
the  owners  was  before  the  justices  when  they 
viewed.  I  think  the  certificate  does  recite 
such  consent,  but  I  also  think  that  is  quite  un- 
necessary. It  recites  a  document  which  is  not  only 
consistent  with  their  consent,  but  it  states  their 
consent.  It  states  their  application,  desire,  and 
submission,  and  it  further  recites  that  *'  proof  has 
now  this  day  "  (that  is,  at  the  date  of  the  oerti- 
ficate)  *'  been  here  given  to  the  satisfaction  of  the 
justices,  as  well  as  by  the  evidence  of  witnesses 
upon  oath  as  otherwise,  that  the  said  several 
notices  smd  resolution  hereinbefore  mentioned 
have  been  respectively  given,  made,  agreed  to, 
affixed,  and  published.  That  to  my  mind  states 
that  the  justices  when  they  made  the  certificate 
had  got  before  them  the  written  consent  of  the 
owners,  which  is  embodied  in  the  first  application. 
If  we  wanted  authority  on  this  point,  the  case  of 
Beg.  V.  Surrey  Justices  (26  L.  T.  Rep.  22)  is  con- 
clusive. There  Cockbum,  G.  J.,  Mellor  and  Lush, 
JJ.  decided  that  consent  in  writing  need  not  be 
shown  even  on  the  face  of  the  certificate ;  and  I 
find  no  authority  which  has  even  suggested  that 
the  consent  in  writing;  must  be  before  the  justices 
at  the  time  when  they  view,  although  it  must  be 
before  them  at  the  time  of  making  the  certificate. 
They  must  be  satisfied  that  the  consent  in  fact 
exists  before  they  make  the  certificate.  Then  it 
was  suggested  that  the  case  of  Beg.  v.  Surrey 
Justices  {ubi  sup.)  was  overruled  by  a  whole 
series  of  authority ;  but  I  have  not  heard  one 
authority  which  either  directly  or  indirectly 
suggests  that  that  case  of  Beg.  v.  Surrey  Justices 
{ubi  sup.)  has  been  overruled.  What  I  do  find  is 
that  the  case  of  Beg.  v.  Harvey  {ubi  sup.)  does  say 
that  all  the  conditions  of  the  statute  must  be 
followed  out ;  but  that  is  no  authority  for  saying 
that  Beg.  v.  Swrrey  Justices  (vibi  sup.)  hajs  been 
overruled.  I  therefore  come  to  the  conclusion 
that  this  rule  must  be  made  absolute  on  the 
ground  which  I  have  indicated.  I  only  thought 
it  light  to  express  my  opinion  on  the  other 
points  because  we  have  had  a  learned  argument 
upon  them,  and  I  think  the  parties  are  entitled  to 
have  our  opinion,  and  I  have  accordingly  expressed 
my  opinion  on  those  points. 

Wills,  J. — I  am  oi  the  same  opinion.  I  think 
that  the  objection  that  there  has  not  been  a  pub- 
lication by  affixing  the  notice  at  the  ends  of  the 
highway  proposed  to  be  diverted  for  a  sufficient 
time — namely,  twenty-eight  days — ^is  tatal  to  the 
validity  of  the  certificate,  and  that  the  proceedings 
thereupon  at  quarter  sessions  were  void.  My 
impression  is   that  that  is  the  view  which  has 
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been  generally  taken  in  practice  on  this  subject. 
For  many  years  after  this  Highway  Act  was 
I>a88ed  there  were  a  great  many  of  uiese  appli- 
cations, and  my  impression  certainly  is  that  the 
twenty-eight  days  was  in  practice  applied  to  the 
affixing  of  the  notices  at  the  ends  of  the  road. 
I  am  very  much  pressed  with  the  argument  that 
unless  we  do  apply  the  twenty-eight  days  to  the 
notice  to  be  affixed  at  the  ends  of  the  road,  there 
is  no  period  at  all  wbich  is  applicable,  and  that 
is  hardly  likely.    I  think  there  is  some  force  also 
in  the  ar^ment  that  twenty-eight  days  ie  the 
period  which  is  fixed  by  the  Act  of  Parliament 
lor  the  other  notice— namely,  the  notice  of  appli- 
cation to  quarter  sessions-— that  is,  the  time  wnich 
must  elapse  between  the  lodging  of  the  certifi- 
cate and  the  application  to  quarter  sessions  at 
which  the  certificate  is  to  be  enrolled.    I  certainly 
think  that  it  is  very  unlikely  there  should  be  in 
the  Act  of  Parliament  a  direction  that  this  notice 
should  be  affixed  and  yet  no  period  attaching  to 
it  during  wbich  it  was  to  be  affixed.    Therefore  I 
think   that  the    argument  in    support    of    this 
rule   is    sound  upon  that  point,  though  I  can- 
not say  that  I  quite  agree  with  counsel    that 
grammatically  it  is  so.    I  think  grammatically 
my  view  would  be  the  other  way,  l^cause  "  affix- 
ing for  four  successive  weeks"  is  to  my  mind 
not  by  any  means  an   accurate  expression   for 
**  affixing  and  keeping  affixed  there  for  twenty- 
eight  days";   but  that  objection  on  the  ground 
of    grammar  cannot   outweigh    the   other  con- 
siderations to  which  I  have  referred.     At  the 
same   time   I    should  like  to    express  my    dis- 
sent   from  the  view  put   before  us   in   support 
of  the  rule,  that    because    three  days  elapsed 
between  the  order  to  put  up  this  notice  and  its 
being  put  up,  therefore  the  statute  would  not  be 
complied  with.    I  think  the  affixing  must  be  done 
within  a  reasonable  time  after  the  order,  but  to  say 
that  it  must  be  done  on  the  very  day  appears  to 
me  to  be  an  extreme  view  for  which  there  is  no 
ground  at  all.    If  all  that  was  meant  was  that  it 
so  contracted  the  time  as  not  to  leave  twenty- 
eight  days,  I  should  agree  with  that;  but  that 
was  not  80  in  this  case  because  even  if  it  had  been 
put  up  on  the  11th  Nov.,  the  same  fatal  objection 
woula  apply.     With  regard  to  the  other  matters 
which  have  been  discussed  I  should  like  to  make 
a  few  observations.    With  regard  to  the  question 
of  the  right  of  the  two  justices  to  make  the  order 
after  two  other  justices  had  previously  refused  to 
make  an  order,  I  do  not  desire  to  express  any 
opinion.    I  do  not  wish  to  dissent  from  what  my 
Lord  has  said  upon  that,  but  at  the  same  time  I 
cannot  help  feeling  that  there  is  a  great  deal  to 
be  said  for  the  other  view,  and,  as  I  have  not  to 
express  a  judicial  opinion  upon  it,  I  should  prefer 
not  to  do  so.    I  was  pressed  with  the  argument  of 
Mr.    Danckwerts    about   the   necessity    of    the 
consent  of  the  owners  through  whose  lands  the 
new  highway  is  to  go  appearing  to  the  justices  who 
viewed  before  they  make  the  order  to  affix  the 
notices,  and  the  necessity  for  that  consent  appear- 
ing on  the  face  of  the  certificate.    That,  however, 
appears  to  me  to  be  answered  by  the  case  of  Reg. 
V.  Surrey  Justices  (26  L.  T.  Bep.  22),  which  is  an 
express  decision  on  the  point,  and  which,  in  my 
opinion,  has  not  been  overruled.    Therefore  that 
relieves  us  from  all  necessity  of  discussing  that 
question.    With  regard  to  the  publication  in  the 
newspaper  I  entirely  agree  wiUi  what  my  Lord 
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has  said  and  I  think  it  was  amply  sufficient. 
There  is  only  one  other  point  about  which  I  wish 
to  make  an  observation — ^namely,  as  to  the  objec- 
tion which  has  been  taken  to  the  certificate  a» 
not  properly  ex^ressinff  that  it  appeared  upon  the 
view,  and  the  view  omy,  that  tne  new  road  was 
more  commodious  than  the  old  one.  Counsel  in 
support  of  the  rule  called  our  attention  to,  and 
read  to  us,  the  case  of  Beg.  v.  Wallace  (uH  sup,), 
and  I  pointed  out  at  the  time  what  appeared  to 
me  to  be  a  sound  criticism  and  one  which  ought 
to  be  made — namely,  that  it  is  extremely  difficult 
to  understand  the  view  which  seems  to  have  been 
expressed  in  that  case,  that  the  justices  when 
they  viewed  the  road  might  make  their  inquiries 
on  the  matter.  If  they  £d  make  them  of  course 
the  result  of  those  inquiries  could  not  fail  to  in- 
fluence their  minds,  because  one  cannot  suppose 
that  they  would  make  irrelevant  inquiries.  Any 
inquiry  they  would  make  would  be  about  matters 
germane  to  deciding  the  question  whether  the 
proposed  new  highway  would  be  more  commodious 
to  tne  public  than  the  old  one.  It  was  contended 
that  they  might  make  those  inquiries,  and  yet,  if 
they  stated  on  the  certificate  that  they  had  done 
so,  it  would  make  the  certificate  bad.  That  seems 
to  me  to  be  impossible.  If  the  justices  are  to  be 
at  liberty  to  make  the  inquiries,  and  those  in- 
quiries were  germane  to  the  purpose,  no  one  can 
doubt  that  the  making  of  those  inquiries  would 
create  some  impression  on  their  minds,  and  yet  it 
is  ari^ued  that  if  they  say  on  the  face  of  their 
certificate  what  the  result  of  their  inquiries  is» 
thereby  the  certificate  would  be  bad.  That  is 
only  equivalent  to  saying  that  a  certificate  which 
told  half  the  truth  would  be  a  good  certifi- 
cate, whereas  a  certificate  which  told  the  whole 
truth  would  be  a  bad  one.  I  cannot  conceive  that 
that  can  possibly  be  maintainable.  Either  it 
seems  to  me  they  have  no  business  to  make  the 
inquiries  at  all,  or  if  they  have  a  right  to  make 
the  inquiries  it  cannot  possibly  vitiate  their  cer- 
tificate if  they  add  to  the  certificate  that  they 
have  had  a  view  and  have  made  inquiries  and 
that  they  state  on  the  certificate  what  the  result 
of  their  inquiries  is. 

Kennedy,  J. — ^I  am  of  the  same  opinion.  With 
regard  to  the  one  point  upon  which  1  feel  obliged 
to  accede  to  the  application  in  support  of  this 
rule,  I  do  so  with  regret,  because  it  is  on  the  facts 
a  purely  technical  point.  However,  it  seems  to 
me  impossible  to  give  any  satisfactory  meaning 
to  the  provisions  of  sect.  85  with  regard  to  the 
notice  which  has  to  be  affixed  "  at  the  place  and 
by  the  side  of  each  end  of  the  said  highway,'^ 
except  the  meaning  which  my  Lord  and  my 
brother  Wills  have  put  upon  those  provisions. 
To  this  extent,  at  any  rate,  I  wish,  and  I  think 
my  brother  Wills  does  so  too,  to  limit  my  views 
to  this — namely,  that  the  affixing  must  take  place 
so  as  to  leave  a  period  of  twenty- eight  days 
between  the  date  of  the  affixing  and  the  date  of 
the  certificate.  That  I  understand  to  be  the  view 
of  the  court.  I  should  be  very  sorry  to  add  what 
I  think  would  neither  be  grammatically  consonant 
with  the  language,  nor  reasonable  in  point  of 
practice,  that  because  it  appeared,  on  appeal  to 
the  quarter  sessions  or  on  application  to  this 
court,  that  somebody,  either  intentionally  or  by 
accident,  had  torn  down  the  notice  or  effaced  it, 
although  it  had  been  properly  affixed  at  a  date 
that  would  have   allowed  twenty-eight  days  to 
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elapse,  therefore  it  would   nevertheless    be   an 
insafficient  fixing.    I  say  not  grammatically  con- 
sonant with  the  language  of  the  section  for  this 
reason,  because  it  seems  to  me  that  if  it  had  been 
intended  in  a  highly  technical  section   such  as 
this  to  give  persons  who  were  anxious  to  carry 
out  a  change  of  highway  to   do  it  only  in  this 
way,  then  the  section  would  have  said  that  they 
must  keep  the  notice  up  the  whole  time.     It 
would  have  been  quite  easy  for  the  Legislature  to 
have  said  "  affix  and  keep  affixed  *'    if  they  had 
so  intended ;  and  in  the  absence  of  that  I  think 
that  the  words  *'  keeping  affixed "  ought  not  to 
be  read  in,  although,   if  it  was  brought  to   the 
notice  of  the  person  who  affixed  the  notice  that 
it  had  been  torn  down  and    for  a   substantial 
period  it  had  been  left  down,  so  that  the  mischief 
which  the  Act  was  intended   to   prevent  would 
take  place,  it  might  be  his  duty  to  reaffix  it.     I 
say  nothing  as  to  whether  or  not  it  might  be 
his  duty  to  affix  it  in  the  sense  of  takiug  care 
that  nothing  was  done  which  he  could  prevent  to 
keep  the  notice  away  from    the  plac^e   where  it 
ougnt  to  be.    In  construing  the  section  in  this 
way  I  am  reading  it  in  the  way  in  which,  as  it 
seems  to  me,  it  requires  to  be  read.    It  is  not 
disputed    that    there    was    no    affixing    of    the 
notice  in  the  place  and  at  the  date  which  allowed 
four  weeks  to  elapse  after  such  affixing  before  the 
date  of  the  certificate.     With  regard  to  the  other 
points  that  have  been  raised,  I  wish  to  add  a  few 
observations  upon  them  merely  for  the  object  of 
possibly  helping  persons  in  similar  cases ;  because 
after  the  very  careful  and  elaborate  arguments 
we  have  heard  when  we  have  come  to  an  opinion 
upon  them,    it  may  help  to  pr«'vent    technical 
difficulties  from  being  raised   before  the  magis- 
trates on  questions  such  as  those  arising  in  the 
present  case.     I  am   of  opinion  with   my  Lord 
that  the  first  point  and  the  one  most  strenuously 
insisted  upon  by  Mr.  Danckwerts  in  support  of 
the  rule,  is  not  a  good  one.    That  point  was  that 
the  decision  or  order  of  the  two  justices  who  did 
make  the  order,  was  the  order  of  two  justices  who 
were  not  the  first  two  justices  who  had  viewed.    I 
think  that  that  objection  is  unsound.    Whatever 
difficulties  we  may  find  in  this  section,  it  seems 
to  me  impossible  to  suppose  that  if  the  Legisla- 
ture had  meant  that  it  must  be  only   the  first 
two  justices    who    had  viewed,  who  could  saj 
"  yea  "  or  "  nay  **  to  the  application,  and  that  if 
they  refused  the  application  then  the  whole  pro- 
ceedings should  have  to  be  begun  de  novo,  they 
should  not  have  provided  for  the  obvious  case, 
which  would  be  equally  fatal,  if  one  of  the  justices 
after   viewing  or  before  making  the    certificate 
had  died.    It  seems    to  me  that  it  comes  to  no 
more  than  this,  that,   as  a    guarantee    of  the 
worthiness  of    the  claim,   two    justices  of    the 
county    should   vouch,    as   it   were,   to   quarter 
sessions  that  in  their  view  the  pi  oposed  cnange, 
which    is,   80    to    speak,  brought    before   them 
by  a  public  authority,  is  meritorious.      At  any 
rate,  in  the  absence  of  authority,  I  find  no  words 
in  this  section  which  would  justify  me  in  giving 
weight  to  an  objection  of  so  serious  a  nature, 
which,  if  it  is  open  to  an  objector,  one  would 
have  thought  that  it  would  in  some  way  have 
been  indicated  in  the  words  of  the  section.    With 
regard  to  the   objection  as  to  the  form  of  the 
certificate  which  is   said  to  be  bad,  because  it 
contains  the  words :  "  it  is  understood  that  such 


6ft.  footpath  will  eventually  form  part  of  a  ne«r 
36ft.  roadway,"  and  so  on — as  to  its  being 
more  commodious — I  should  certainly  not  be 
prepared  to  hold  the  certificate  bad  on  that 
ground  for  the  reasons,  amongst  others,  that 
my  brother  Wills  has  stated.  The  reading 
of  the  section  appears  to  me  to  be  this, 
that  it  must  sufficiently  appear  from  the  certifi- 
cate, and  that  it  was  intended  to  be  the  fact, 
that  the  decision  of  the  justices  was  a  decision  oq 
the  view.  It  must  be  upon  their  view  that  thej 
come  to  their  conclusion  as  to  the  commodioos- 
ness  of  the  new  road.  I  think  that  that  sufficiently 
appears  from  the  cases,  to  which  T  need  not  r*>fer, 
which  are  cited  in  the  \ery  lull  noie  repuried 
in  Ohitty's  Statutes  (vol.  6,  pp.  39-41),  which 
contains  this  section.  It  comes  to  this:  "We 
have  viewed,  and  on  our  view  and  from  our  view 
have  come  to  this  decision."  If  it  be  the  fart 
that  they  made  inquiries,  then  I  quite  agree 
with  my  brother  Wills  that  it  cannot  make  the 
certificate  bad  because  they  state  farther  that 
they  understand  that  certain  things,  either  to  the 
advantage  or  the  disadvantage  of  people  using 
the  road,  will  be  done.  It  must  be  a  matter  <3 
inquiry  when  they  speak  of  the  future  condition 
of  the  road.  The  remaining  point  of  any  import- 
ance is  as  to  the  consent  of  the  owners.  That 
consent  is,  as  it  seems  to  me,  on  the  section  a 
consent  which  must  in  fact  in  a  written  form 
exist  at  the  time  the  justices  give  their  direction 
to  the  surveyor  to  affix  the  notice.  At  that  time  it 
must  exist  in  fact;  but  it  seems  to  have  been  decided 
by  sufficient  legal  authority  that  the  consent  need 
not  appear  on  the  face  of  the  certificate.  Farther, 
I  am  of  opinion  that  if  it  was  necessary  that  the 
consent  should  appear  on  the  certificate,  then  in 
this  particular  case  it  does  so  appear. 

Wills,  J. — I  should  like  to  add  that  I  entirely 
agree  with  what  my  brother  Kennedy  has  said  as  to 
the  meaning  of  the  word  "  affixed  "  in  the  section. 
When  I  used  the  expression  "  and  keep  affixed," 
I  was  rather  taking  it  up  from  the  argument  of 
counsel,  and  not  expressing  my  own  opinion. 

Rule  ahtolute  for  certiorari  to  bring  up  the 
certificate  arid  order,  and  quash  the  same. 

Solicitors  against  the  rule,  Neve,  Beck,  and 
Kirhy,  for  Neve  and  Williams,  Tonbridge. 

Solicitors  in  support  of  the  rule,  CoUyef' 
Bristow,  3iU,  Curtis,  and  Co.,  for  Stone,  Simpson, 
and  Mason,  Tunbridge  Wells. 


Tuesday,  May  17, 1904. 

( Before    Lord   Alvbrstonb,  O.J.,   Wills  and 

Kbnnbdy,  JJ.) 

Derby  (app.)  v,  Bloomfield  (redp.).  (a) 

Oaming — Banker  at  Pharaoh — Purchase  of  hank 
— Assisting  in  management  of  gaming-house — 
Gaming  Ho^ises  Act  1854  (17  &  18  Vict,  c  38), 
s.  4. 

A  person  who,  having  bought  the  bank  at  a  game 
of  Pharaoh  (an  unlawful  game  loithin  sect.  2  of 
the  Gaming  Act  1738  (12  Geo.  2,  c.  28),  ads  as 
banker  at  a  club  where  the  game  is  played,  is 
*'  assisting  in  conducting  the  business  **  of  a 
gaming-house  within  sect.  4  of  the  Gaming 
Houses  Act  1854. 

(a)  Beportod  by  W.  db  B.  Hbrbsbt,  Baq.,  BaRiitar-«t-Uw. 
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Case  stated  on  an  information  preferred  by  the  ' 
appellant  against  the  )  espondeut  under  sect.  4  of 
the  Graming  House  Act  1854  for  assisting  in  con- 
ducting the  business  of  a  certain  house  known  as 
the  International  Athletic  Club,  which  was  then 
being  kept  and  used  for  the  purpose  of  unlawful 
gaming  being  carried  on  therein. 

Upon  the  hearing  of  the  information  the  follow- 
ing  facts  were  proved : — 

About  1.20  on  the  early  morning  of  Tuesday,  th 
9th  Feb.  1904,  the  house  situate  at  No.  241,  Maryle- 
bone-road  and  known  as  the  International  Athletic 
Club  (which  club  was  registered  at  the  Marylebone 
Police-court  in  Jan.  19&  in  accordance  with  the 

Erovisions  of  sect.  24  of  2  Edw.  7,  c.  28 — ^the 
Icensing  Act  1902)  was  entered  by  Superinten- 
dent Bantick  and  other  officers  of  the  D  division 
of  police  under  a  search  warrant  granted  by  the 
Commissioner  of  the  Metropolitan  Police  by  virtue 
of  the  provisions  of  sect.  6  of  8  &  9  Yict.  c.  109 
(Gaming  Act  1845),  and  some  persons  were  found 
in  a  large  room  in  the  lower  part  of  the  house 
known  as  the  club-room.  This  is  a  very  l&rge 
room  containing  three  full-sized  billiard  tables 
and  a  drinking  bar. 

At  the  time  of  the  police  entry  into  the  pre- 
mises the  game  of  Pharaoh,  which  is  an  unlawful 
game  by  virtue  of  the  provisions  of  12  Geo.  2, 
c.  28,  8.  2,  was  being  played  by  a  considerable 
number  of  the  persons  gathered  together  in  this 
room,  and  the  implements  of  gaming  used  in  the 
playing  of  this  unlawful  game,  such  as  the  cards, 
the  matches  (employed  for  the  purpose  of  marking 
out  the  Pharaoh  beds)  and  the  money  found  on 
the  card-table  were  seized  by  the  police,  and  were 
produced  before  the  magistrate. 

At  the  time  of  the  police  entry  the  respondent 
was  acting  as  banker  at  the  game  of  Pharaoh. 

The  game  of  Pharaoh  is  always  played  with  a 
banker,  who  is  generally  assisted  by  a  croupier. 
The  banker  plays  against  all  the  other  players. 

It  was  proved  by  a  police  officer  who  had 
obtained  admission  to  the  premises  prior  to  the 

folice  entry,  that  on  the  night  of  Monday,  the  8th 
'eb.  1904,  a  boxing  competition  had  been  held  in 
a  large  saloon  on  these  premises,  which  had  been 
attended  by  some  200  to  300  of  persons,  some  of 
whom  were  members  of  the  club,  the  rest  having 
entered  by  virtue  of  tickets  purchased  in  advance 
from  members.  The  boxing  competition  con- 
cluded about  11.30  p.m.,  and  the  majority  of  the 
persons  then  left  the  premises,  but  some  of  them, 
to  the  number  of  about  fifty,  went  down  to  the 
club  room  above  mentioned.  About  12.30  a.m.  a 
game  of  Pharaoh  was  started  in  which  about 
thirty  persons  tx>ok  part. 

The  respondent  "  bought  the  bank  *'  (as  it  is 
called)  for  lOZ. — i.e.,  made  a  bank  of  lOi.,  and 
from  the  hour  mentioned  until  the  police  entry 
the  game  of  Pharaoh  was  played  in  the  club 
room  without  cessation.  During  the  whole  of 
that  time,  with  the  exception  of  about  twenty 
minutes,  the  respondent  was  acting  as  banker  at 
the  game. 

It  was  proved  by  the  police  officers  that  the 
game  of  Pharaoh  was  played  on  these  premises 
in  the  same  room  and  under  similar  circumstances 
on  the  following  occasions — ^night  of  the  6th  Jan. 
and  ebrly  morning  of  the  7th  Jan.,  night  of  the 
8th  Jan.,  night  of  the  18th  Jan.  and  early  morning 
of  the  19bh  Jan.,  early  morning  of  the  26th  Jan. 
and  the  early  morning  of  the  2nd  Feb.  1904,  but 


it  was  not  shown  that  the  i*espondent  had  ever 
played  Pharaoh  on  the  premises  before  the  night 
of  the  police  entry. 

The  respondent  did  not  give  evidence  on  his 
own  behalf,  but  it  was  proved  by  one  Bicketts, 
the  registered  secretary  of  this  club,  who  was  also 
summoned  in  connection  with  the  case,  that  the 
respondent  was  not  a  member  of  this  club,  and 
that  he  must  have  obtained  admission  by  pur- 
chase of  an  entrance  ticket  from  a  member. 

It  was  proved  that  this  International  Athletic 
Club  was  a  proprietary  club  belonging  to  one 
Ernest  Hart,  who  lived  with  his  wife  on  the 
premises  at  the  time  of  the  police  entry,  but  who 
managed  to  make  his  escape  from  custody,  and 
who  has  not  yet  been  re-arrested. 

On  the  part  of  the  prosecution  it  was  contended 
upon  the  above  facts  that  the  premises  in  question 
were  a  common  gaming-house — that  they  were 
kept  and  used  for  uie  purpose  of  unlawful  gaming 
being  carried  on  therein,  and  that  the  respondent, 
by  acting  as  banker  at  the  game  of  Pharaoh  in 
the  house,  assisted  in  conducting  the  business  of 
the  house,  and  was  therefore  guilty  of  the 
offence  charged. 

The  magistrate's  attention  was  called  to  sect.  4 
of  8  &  9  Yict.  c  109  (Gaming  Act  1845)  in  support 
of  this  contention. 

Upon  the  above  facts  the  magistrate  found 
that  tlie  house,  though  primarily  and  in  good  faith 
opened,  kept,  and  used  as  an  athletic  club,  had 
on  the  night  in  question  been  used  also  for  un- 
lawful gaming,  and  was  therefore  opened,  kept» 
and  used  as  a  common  gaming-house,  out  as  there 
was  no  evidence  before  him  that  the  respondent 
took  any  part  in  the  management  of  the  business 
carried  on  at  the  house,  except  acting  as  banker 
in  the  game  of  Pharaoh  as  above  stated,  or 
that  he  took  part  in  the  unlawful  gaming  other- 
wise than  casually,  he  was  of  opinion  that 
there  was  no  evidence  before  him  upon  which 
he  could  legally  convict  the  respondent  of  the 
offence  charged  against  him  and  so  he  dismissed 
the  information. 

By  the  Gaming  Houses  Act  1854  (17  &  18  Yict. 

c.  38),  s.  4 : 

Any  person  being  the  owner  or  ooonpier  or  having  the 
nae  of  any  bonee,  room,  or  place  who  shall  open,  keep, 
or  nae  the  same  for  the  purpose  of  unlawful  gaming 
being  carried  on  therein,  and  any  person  being  theo«mer 
or  occupier  of  any  hoase  or  room  who  shall  knowingly 
and  wilfully  permit  the  same  to  be  opened,  kept,  or 
need  by  any  other  per^oa  for  the  purpose  aforesaid,  and 
any  person  having  the  care  or  management  of  or  in  any 
manner  assiating  in  conducting  the  business  of  any 
houae,  room,  or  place  opened,  kept,  or  need  for  the  pur- 
pose aforesaid,  and  any  person  who  shall  advance  or 
fnmiah  money  for  the  purpose  of  gaming  with  persons 
frequenting  such  house,  room,  or  place  may,  on  summary 
oonviotioa  thereof  before  any  two  justices  of  the  peace 
be  adjudged  by  such  justices  to  forfeit  and  pay  such 
penalty  not  exceeding  5001.  as  to  the  justices  shall  seem 
lit,  and  may  be  further  adjudged  by  such  justices  to  pay 
such  costs  attending  such  conviction  as  to  them  shall 
seem  reasonable;  and  on  the  nonpayment  of  such 
penalty  and  coats,  or  in  the  first  instance  if  to  the  said 
justices  it  shall  seem  fit,  may  be  committed  to  the 
common  gaol  or  house  of  correction  with  or  without 
hard  labour  for  any  time  not  exceeding  twelve  calendar 
months. 

B.  D.  Muir  and  B.  B.  Murphy  for  the  appellant* 

The  respondent  did  not  appear. 
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Lord  Alvebstone,  C.J. — I  think  the  magifitrate 
has  overlooked  the  fact  that  the  respondent  had 
purchased  the  bank  and  was  acting  as  banker  at 
the  game  of  Pharaoh,  which  is  an  illef^al  game, 
for  a  considerable  period.  I  think  that  a  person 
who  has  done  that  is  assisting  in  conducting  the 
business  within  sect.  4  of  the  Gaming  Houses  Act 
1854  and  is  asBiettin^  in  unlawful  gaming.  The 
case  must  therefore  be  remitted  to  the  magistrate 
to  convict. 

Wills  and  Kennedy,  J  J.  concurred. 

Judgment  accordingly. 

Solicitors :  Wontner  and  Sons. 


JXTDICIAL  COMMITTEE    OF  THE 
FBIVT  COUNCIL. 

Wednesday,  June  S,  1904. 

{Present:  The  Right  Hons.  the  Lobd  Ohan- 
CELLOB  (Halsbury),  Lords  Macnaohten, 
Davby,  and  Kobebtson,  and  Sir  Abthttb 
Wilson.) 

Rex  v.  Louw.  (a) 

petition  fob  leave  to  appeal  fbom  the 
supbeme  coubt  of  the  colony  of  the 
cape  of  good  hope. 

JPracHce — Appeal  on   point  of  law — Charter    of 
Justice  of  the  Cape  of  Good  Hope,  s.  51. 

Where  a  colonial  Court  of  Appeal  upheld  a  convic- 
tion on  the  facts f  but  expressed  an  opinion  that 
the  defendant  would  have  had  a  good  defence  in 
law  to  the  charge  if  the  facts  had  raised  a  ques^ 
tion  of  law,  which  in  their  view  did  not  arise, 
the  Judicial  Committee  refused  leave  to  appeal 
upon  the  abstract  point  of  law,  there  being  no 
judgment  or  determination  of  the  court  which  it 
was  sought  to  reverse,  correct,  or  vary  within 
the  Charter  of  Justice  of  the  colony. 

Petition  by  the  Government  of  the  Cape  of 
Good  Hope  for  leave  to  appeal  from  a  judgment 
of  the  Supreme  Court  of  the  colony  pronounced 
on  the  18th  Feb.  1904. 

The  petition  stated  on  the  24th  Nov.  1903 
Abraham  Gert  Willem  Louw,  the  respondent, 
was  tried  at  the  November  criminal  sessions, 
before  Buchanan,  J,  one  of  the  judges  of  the 
Supreme  Court,  and  a  jury,  the  prisoner  being 
charged  on  five  counts  with  assault  with  intent 
to  do  k;rievous  bodily  harm.  He  was  found 
guilty  and  sentenced  to  five  months'  imprisonment 
with  hard  labour. 

The  prisoner  was  at  the  time  when  the  assaults 
were  committed  a  British  subject,  but  had 
rebelled  and  was  a  commandant  in  tbe  forces  of 
the  late  South  African  Republic,  and  his  defence 
was  that  in  committing  the  assaults  he  was  acting 
under  superior  orders. 

Immediately  after  the  verdict  of  the  jury  had 
been  given  the  prisoner's  counsel  raised  a  point 
of  law,  which  was  reserved  for  the  decision  of  the 
Supreme  Court  by  the  presiding  judge  in  the 
following  terms :  "  That  tbere  was  a  misdirection 
on  the  part  of  the  learned  presiding  judge  in 
charging  tbe  jury  that  orders  received  by  the 
prisoner  from  superior  military  officers  of  the 
Republic — the  enemy — if  any   such  were  given, 

(a)  Beported  by  0.  £.  Maldbn,  Esq.,  Barri8ter4ii-lAw. 


constituted  no  defence  in  law  to  the  charge  laid 
in  the  indictment,  prisoner  being  a  rebel  in  arms 
and  therefore  not  entitled  to  take  advantage  of 
his  own  wrong,  he  not  having  been  convicted  or 
acquitted  of  high  treason." 

On  the  18th  Feb.  1904  the  point  reserved  was 
argued  before  the  Supreme  Court,  when  it  was 
determined  by  a  majority  of  the  court  that  there 
had  been  a  misdirection  on  the  part  of  the  pre- 
siding judge,  and  that  it  would  have  been  quite 
competent  for  the  accused  to  have  pleaded  that, 
although  he  was  a  rebel,  he  was  a  belligerent,  and 
that  he  was  privileged  as  a  belligerent,  that  as 
such  belligerent  whatever  he  had  done  had  been 
done  as  ordinary  acts  of  warfare,  and  thao  e^en 
if  they  had  not  been  ordinai-y  acts  of  warfare  his 
acts  had  been  authorised  by  his  superiors,  and 
that  such  a  defence,  if  proved,  would  have  been  a 
good  defence. 

The  court,  however,  found  that  the  accused 
had  failed  to  proved  that  he  had  been  authorised 
by  his  superiors  to  commit  the  assaults,  and  the 
judgment  was  therefore  upheld. 

The  Cape  Government  felt  aggrieved  by  the 
determination  of  the  Supreme  Court  as  to  the 
misdirection  of  the  presiding  judge  at  the  trial 
of  the  respondent,  and  desired  to  obtain  leave  to 
appeal  therefrom  to  the  King  in  council  by 
special  permission,  and  this  petition  was  accord- 
ingly presented  under  clause  51  of  the  Charter  of 
Justice  of  the  Cape  of  Good  Hope  dated  the  4th 
May  1832. 

It  appeared  that  the  assaults  charged  con- 
sisted in  the  infliction  of  floggings. 
I  The  learned  judge  who  reserved  the  question 
for  the  Supreme  Court  remarked  that  the  point 
reserved  had  but  an  academic  importance ;  it 
referred  to  a  part  only  of  the  directions  given 
to  the  jury,  and  he  had  grave  doubts  whether  he 
ought  to  grant  the  application  made  by  prisoner's 
counsel.  He  pointed  out  that  difficulty  at  the 
time,  but  counsel  urged  that  the  question  was  one 
of  great  public  importance. 

J^.  Mackamess  for  the  petitioners. — Thoagh 
the  Supreme  Court  have  upheld  the  judgment 
on  the  facts,  they  have  decided  the  point 
of  law  against  the  view  entertained  by  the 
colonial  Government,  who  look  on  the  matter 
as  one  of  great  importance.  [The  Lord 
Chancellor. — The  court  below  have  held  that 
the  facts  do  not  raise  the  question  of  law.] 
In  the  view  of  the  Government  the  point  has 
been  determined  against  them,  and,  if  it  cannot 
be  reviewed,  it  wUl  go  down  as  an  authorita- 
tive statement  of  the  law  by  the  court.  [The 
Lord  Chancellor. — There  has  been  no  deter- 
mination at  all.  The  point  did  not  arise.  Lord 
Davbt.  —  If  it  arises  in  any  future  case  an 
appeal  can  then  be  brought.]  It  may  not  arise 
for  a  long  time,  and  in  the  special  circumstances 
of  South  Africa  it  is  of  extreme  importance  to 
have  a  deflnite  decision  on  the  question. 

At  the  conclusion  of  the  argument  their  Lord- 
ships' judgment  was  delivered  by 

The  Lord  Chancbllor  (Halsbury)  as  follows : 
— Their  Lordships  are  of  opinion  that  this  is  not 
a  case  in  which  there  should  be  leave  to  appeal 
Their  Lordships  are  asked,  in  the  exercise  of  their 
constitutional  function,  to  advise  His  Ifajesty, 
under  the  terms  of  sect.  51  of  the  Charter  of 
Justice  for  the  colony,  to  admit  an  appeal  from  a 
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*' judgment  or  determination"  of  the  Supreme 
Court  with  a  view  to  the  Rame  being  reversed, 
corrected,  or  varied.  There  has,  however,  been 
no  "  judgment  or  determination "  in  this  case 
which  can  be,  or  indeed  is  sought  to  be,  either 
reversed,  corrected,  or  varied.  It  is  admitted  by 
the  petitioners  that  the  judgment  of  the  Supreme 
Court  is  to  stand,  and  the  object  of  the  petition 
is  to  have  an  abstract  point  of  law  which  did  not 
arise  in  the  case,  and  never  ought  to  have  been 
reserved  at  all,  determined  now  by  way  of  appeal. 
It  would  be  extremely  inconvenient,  and  wholly 
unprecedented,  to  pick  out  of  a  trial  some 
obsiervation  of  the  learned  judge,  and  to  ask  to 
have  an  appeal  upon  it,  although  the  facts  at  the 
trial,  and  the  determination  of  the  trial  did  not 
raise  the  question  at  all.  Their  Lordships  will 
therefore  humbly  advise  His  Majesty  that  the 
petition  ought  to  be  dismissed. 

Solicitors  for  the  petitioners,  WiUon,  BrUtowz, 
and  Carpmael. 


Supreme  €oviXi  fd  ^vuiiitdAmt 


HIGH    COURT    OF    JUSTICE. 


CHANCERY  DIVISION. 

Thursday,  May  5,  1904. 

(Before  Faswell,  J.) 

Attorney- Gbnbbal    v,   Wimbledon    House 
Estate  Company  Limited,  (a) 

JjoedL  government — Local  authority  in  urban  dis* 
irici— Building  in  a  manner  contrcury  to  statute 
— Statutory  remedy — Rernedy  by  injunction—' 
Proceedings  before  justices— 'Proceedings  by 
Attorney-General  —  Mandatory  injunction  — 
Double  remedy  against  same  defendant — Laches 
— Public  Health  {Buildings  in  Streets)  Act  1888 
(51  &  52  Vict.  c.  52),  s,  3. 

In  a  case  in  which  a  building  company  had  been 
fined  by  the  local  justices  for  erecting  a  building 
contrary  to  the  Public  Health  (Buildings  in 
StreeU)  Act  1888  (51  i&  52  Vict.  c.  52),  s.  3,  and 
the  Attorney 'General  moved  for  an  injunction 
for  a  mandatory  order  to  compel  the  pulling 
down  of  the  building : 

Held  (foUawing  Attorney-General  v.  Ashbourne 
Recreation  Ground  Company  (ante,  p.  71 ; 
87  L.  T.  Bep.  561 ;  (1903)  1  Ch.  101),  that  the  fact 
that  there  was  a  statutory  penalty  for  the  offence, 
and  that  that  penalty  had  been  imposed  on  the 
defendants,  was  no  bar  to  the  Attorney -General 
obtaining  a  mandatory  injunction. 

Witness  action. 

A  land  company  who  were  engaged  in  develop- 
ing a  building  estate  at  Wimbledon,  Surrey,  pro- 
posed to  erect  a  house  on  the  east  side  of  a 
street  known  as  Parkside-gardens.  Some  years 
previously  the  surveyor  to  the  Urban  District 
Uonncil  of  Wimbledon,  who  are  the  Ipeal 
authority  for  the  urban  district  of  Wimbledon, 
had  published  a  notice  to  local  architects  to  the 
effect  that  before  submitting  plans  to  the  building 
committee  of  the  urban  district  council  he  would 
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consider  plans  of  proposed  buildings,  and  notify 
to  the  necessary  parties  any  points  in  i^hich  these 
buildings  might  appear  to  deviate  from  the 
standard  fixed  by  the  local  by-laws  or  the  Publio 
Health  Acts.  This  notice  was  sent  to  the  archi- 
tects of  the  company. 

On  the  28th  Aug.  the  company  submitted  plans 
to  the  surveyor. 

On  the  31st  Aug.  building  operations  were  com- 
menced. 

In  September  the  surveyor  to  the  council 
required  that  certain  alterations  should  be  made 
in  the  plans,  which  were  made.  In  the  same 
month  the  building  committee  of  the  council  dis- 
approved the  plans,  and  a  notice  was  given  to  the 
company  that  the  building  infringed  the  local  by- 
laws. 

On  the  28th  Sept.  one  of  the  officials  of  the 
council  informed  an  architect  of  the  company  that 
the  ground  of  the  objection  was  that  a  biltiard- 
room  which  it  was  proposed  to  attach  to  the 
house  infringed  the  building  line,  being  in  fact 
6ft.  3in.  beyond  the  line  of  the  front  main  wall 
of  a  house  on  the  south  side.  As  a  matter 
of  fact  this  was  no  infraction  of  the  council's 
by-laws,  but  was  contrary  to  the  provisions  of 
the  Public  Health  (Buildings  in  Streets)  Act 
1883,  B.  3. 

When  this  notice  was  given  the  walls  of  the 
billiard-room  had  been  built  to  a  considerable 
height,  and  the  work  was  continued.      On  the 
18th  Nov.  the  council  served   the  company  with 
a  notice  that  the  building  infringed  sect.  3  of 
the  Public  Health    (Buildings  in  Streets)  Act 
1888.    At  this  date  the  building  was  nearly  com- 
pleted.   On  the  23rd  Nov.  the  council  took  out  a 
summons  against  the  defendants  before  the  local 
petty  sessions.    On  the  9th   Dec.  the  summons 
came   before    the  Wimbledon  justices  in  petty 
sessions.    It  was  stated  that  the  justices  refused 
to  inflict  a  continuing  penalty,  and  considered 
that  the  building  ought  to  remain.    They  imposed 
on  the  defendants  a  penalty  of  201.  and  costs, 
which  were  paid.    The  building  by  this  time  was 
nearly    completed.     The  Attoi*ney-Greneral  now 
brought  an  action  at  the  relation  of  the  Urban 
District  Council  of  Wimbledon,  claiming  a  man- 
datory injunction  against  the  company  to  compel 
the  pulling  down  of  so  much  of  the  building  as 
infringed  against  the  provisions  of  the  Pablic 
Health  (BuUdings   in  Streets)  Act  1888.    The 
defence  was  that  the    erection  of  the  building 
constituted  only    a  trivial  offence,  that  as  the 
plaintiffs  had  taken  proceedings  before  the  local 
justices  they  were  not  now  entitled  to  apply  for 
an  injunction,  and  that  even  if  this  were  not  so, 
the  plaintiffs  were  debarred   from  obtaining  an 
injunction  by  their  conduct    and    laches.     Far- 
well,  J.  expressed  his  view  that  in  fact  none  of 
the  officials  of  the  plaintiffs  had  given  the  defen- 
dants any  grounds  for  supposing  that  their  plans 
would  be  approved.    His  Liordship  also,  though 
he  allowed  the  shorthand  notes  of  the  police-court 
proceedings  to  be  produced  de  bene  esse,  decided 
that  they  were  inadmissible  as  evidence. 

Danckwerts,  K.C.  and  B.  J.  Parker  for  the 
plaintiffs. — The  defendants  having  commenced  to 
build  before  their  plans  had  been  approved  by  the 
council  must  take  the  consequences.  The  offence 
is  a  continuing  one,  and  therefore,  although  the 
defendants   hf^  been  fined  by  the  local  petty 
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sessiona,  the  rights  of  the  Attorney-General  are 
not  oasted : 

Attorney -Oeneral  y.  Ashbotbme  Recreation  Ground 

Company,  ante,  p.  71 ;  87  L.  T.  Eep.  561 ;  (1903) 

1  Ch.  101 ; 
Devonport   Recreation     Qrottnd    y.     Tozer,    cmtef 

p.  66 ;  88  L.  T.  Bep.  US  ;  (1908)  1  Oh.  759  ; 
London    County    Council    y.     Attomey'Qeneral, 

86  L.  T.  Bep.  161 ;  (1902)  A.  C.  165. 

Laches  cannot  be  imputed  to  the  Attomey-Gteneral 
(15  L.  T.  Bep.  9).    The  ooancil  have  not  been 

failty    of    laches,    nor  have   they    misled     the 
efendants. 

Upjohn,  K.C.  and  H.  Warlters  Home  for  the 
defendants. — The  only  remedy  open  to  the 
plaintiffs  is  the  statutory  one : 

Reg.  Y.  Hall,  64  L.  T.  Bep.  394  ;  (1891)  1  Q.  B.  747  ; 
Kinnis  v.  Graves,  78  L.  T.  Bep.  502  ;  (1898)  2  Ch. 
331. 

Attorney-General  v.  Ashbourne  Recreation  Ground 
Company  is  a  different  case.  There  there  was  no 
penalty  imposed  by  statute.  Further,  the  plaintiffs 
have  been  guilty  of  laches : 

Attomey^General  y.  Johnson,  2  W.  Ch.  87  ; 
Attorney-General     y.    Sheffield     Gas    Consumers' 
Company,  3  D.  M.  &  G.  304. 

B.  J.  Parker,  in  reply,  referred  to 

Attorney- G^eneral  y.  Bradford  Canal   Proprietors, 
15  L.  T.  Bep.  9. 

Fab  WELL,  J.  —  This  is  an  action  by  the 
Attorney- (jreneral  and  iJso  by  the  Urban  District 
Council  of  Wimbledon,  and  it  is  not  less  the 
Attftraey-Cxenpral's  action  because  it  is  the  action 
of  the  urban  district  council.  That  fact  merely 
goes  to  the  liability  of  the  urban  district  council 
for  costs.  The  object  of  the  action  is  to  obtain  a 
mandatory  injunction  directing  the  pulling  down 
of  part  of  a  house  which  has  men  erected  in  con- 
travention of  the  Public  Health  (Bailding  in 
Streets)  Act  1888,  by  which  it  is  enacted :  *'  It 
shall  not  be  lawful  in  any  urban  district, 
without  the  written  consent  of  the  urban  autho- 
rity, to  erect  or  bring  forward  any  house  or 
building  in  any  street,  or  any  part  of  such  house 
or  building,  beyond  the  front  main  wall  of  the 
house  or  building  on  either  side  thereof  in  the 
same  street,  nor  to  build  any  additional  house  or 
building  beyond  the  front  main  wall  on  the 
building  of  either  side  thereof  in  the  same  street, 
nor  to  Duild  any  addition  to  any  house  or  build- 
ing beyond  the  front  main  wall  of  the  house  or 
building  on  either  side  of  the  same.''  On  the 
question  of  fact  there  is  no  dispute.  The  billiard- 
room  in  question  has  been  erected,  and  brought 
forward,  and  does  project  beyond  the  front  main 
wall  on  the  side  of  it,  and  by  an  authority  which 
is  not  disputed,  one  side  is  sufficient,  where  there 
is  a  building  only  on  one  side  and  no  building 
on  the  other.  Also  it  is  not  disputed  that  no 
consent  of  the  urban  authority  has  ever  been 
obtained.  The  objections  taken  are  several,  and 
I  will  state  very  shortly  the  fdcts,  that  my  judg- 
ment may  be  intelligible.  On  the  28th  Aug.  1903 
the  local  authority  received  plans  of  the  new  house 
which  the  defendants  proposed  to  build.  In 
accordance  with  the  ordinary  practice,  the  council 
took  a  month  to  consider  the  plans  and  to  approve 
or.  disapprove.  On  the  31st  Aug. — that  is,  three 
days  afterwards — the  defendants  began  to  build. 
They  were  a  land  company,  with  eminent  archi- 


tects to  advise  them,  and  I  cannot  assume  that 
they  did  not  know — indeed,  they  were  bound  to 
know — ^the  provisions  of  the  section,  and  that  they 
began  to  build  at  their  own  risk.  On  the  18tL 
Sept.  1903  the  plans  which  they  had  deposited 
were  amended  in  accordance  with  certain  direc 
tions  made  by  the  surveyor.  In  regard  to  that,  I 
ought  to  mention  that  in  this  particular  district 
the  surveyor,  not  officially,  issued  a  notioe  that 
the  plans  would  be  inspected  by  him,  and  that 
he  would  consider  them,  and  notify  deviations 
from  the  by-laws  before  they  came  on  for  con- 
sideration by  the  council.  That  is  one  of  the 
points  put  forward  as  the  ground  on  which  the 
defendants  say  that  they  were  misled.  Consider- 
ing that  the  surveyor  does  this  mero  motu  out  of 
goodwill  and  in  order  to  save  time,  I  cannot 
believe  but  that  the  reason  is  well  andersiood* 
and  I  thiuk  that  such  conduct  is  a  little  unccraoions; 
but  I  would  suggest  that  some  statement  to  that 
effect  should  be  added  to  the  notice  sent  out  in 
future,  so  that  it  should  be  known  these  suggestions 
in  no  way  bind  the  urban  authority.  I  do  not  think 
that  it  does  bind  them  in  the  least.  There  is  no  provi. 
sion  either  in  the  Actor  by-laws  for  any  suggestions 
by  the  surveyor,  and  I  think,  as  I  have  said,  he 
has  done  it  out  of  mere  grace.  On  the  15th  Sept. 
1903  the  committee  before  whom  the  plans  came 
disapproved  them ,  and  on  the  23rd  Sept.  1903  the 
council,  on  the  recommendation  of  the  commitree, 
also  disapproved  these  plans,  and  the  notice  of 
disapproval  was  sent  on  the  24th,  coupled  with 
a  note,  stating  that  the  council  disapproved  of  the 
deposited  plan,  because  they  were  not  in  con- 
formity with  the  councirs  by-laws.  That  was  a 
mistake.  They  were  in  conformity  with  the 
council's  by-laws,  but  they  were  not  in  accordance 
with  the  Act  of  Parliament.  On  the  28th  Sept» 
the  assistant  surveyor  saw  the  defendants'  assLst- 
ant  architect,  and,  being  asked  the  reason,  told  him 
that  it  was  because  the  billiard- room  was  in  front 
of  the  main  wall  of  the  adjoining  building. 
Down  to  this  point,  so  far  from  there  being  any 
written  consent  of  the  urban  authority,  or  any 
reasonable  ground  on  which  any  reasonable  being 
could  suppose  that  such  a  written  consent  would 
be  ultimately  given,  there  is  not  the  smallest 
suggestion  of  sach  a  thing.  Then  on  the 
18th  Nov.  a  notice  was  given  within  the  proviso 
of  the  3rd  section  of  the  Act,  for  the  purpose  of 
founding  proceedings,  and  then  the  defendants 
were  prosecuted  before  the  magistrates  and  were 
fined  201.  Now  the  first  point  taken  by  the 
defendants  is  that  there  is  one  remedy  only — 
namely,  the  remedy  given  by  the  statute, 
which  provides  in  the  latter  part  of  sect.  3: 
"  Any  person  offending  against  this  enactment 
shall  be  liable  to  a  penalty  not  exceeding  40«. 
for  every  day  during  which  the  offence  is  com- 
mitted after  written  notice  in  that  behalf  from 
the  urban  authority."  In  my  opinion  this  is 
concluded  by  authority  which  is  really  binding 
on  me,  because  it  is  the  decision  of  BucKley,  J.  in 
the  case  of  Attorney -General  v.  Ashbourne 
Recreation  Ground  Company,  approved  by  the 
Oourt  of  Appeal  in  Devonport  Corporation  v. 
Tozer.  I  am  clear  that  there  is  not  one  remedy 
only — the  statutory  remedy — but  there  is,  first 
of  all,  the  statutory  obligation  not  to  build 
without  the  written  consent,  and  if  that  is  dis- 
obeyed, apart  from  any  question  of  penalty,  seeing 
that  it  is  a  public  general  act  prohibiting  certain 
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matters  in  the  interest  of  the  public  health  and  in 
order  to  preserve  uniformity  in  the  width  of  the 
public  streets,  it  is  a  matter  in  which  the  Attor- 
ney-Greneral  can  sue.  The  next  point  taken  is  that 
inasmuch  as  the  defendants  have  already  been 
fined  by  the  magistrates,  they  cannot  now  be 
attackea  by  the  Attorney-  General.  In  m j  opinion 
that  is  a  misapprehension.  The  penalty  imposed  is 
a  penalty  which  can  be  and  has,  according  to  one 
of  the  reported  cases,  been  imposed  time  after 
time  if  the  offence  is  continued.  Although  the 
section  is  curiously  worded,  making,  as  it  were, 
the  actual  erection  of  the  building  the  only 
offence,  the  penalty  is  measured  by  the  con- 
tinuance of  the  offeuce,  and  if  the  offence 
is  committed,  I  see  no  reason  why  the 
Attorney-  Greneral  should  not  be  heard  to  say  in 
this  court :  *'  The  defendant  has  done  that  which 
the  Act  of  Parliament  has  forbidden  him  to  do, 
and  I  appeal  to  the  court  to  make  him  take  it 
down  agam."  I  think  that  there  is  nothing  in 
the  point  that  inasmuch  as  he  has  been  fined 
once,  he  cannot  now  be  ordered  to  take  down  the 
building,  so  as  to  avoid  the  necessity  for  the 
multiplicity  of  mdictments  or  prosecutions  that 
would  otherwise  follow.  .  Then  the  third  point 
taken  is  laches.  I  do  not  think  it  is  necessary 
for  me  to  express  any  opinion  upon  the  conflicting 
authorities  which  have  been  referred  to,  the 
dictum  of  Lord  Eldon  in  Attorney -Oeneral  v. 
Johnson  and  the  conflicting  statement  of 
Wood,  V.O.  in  Attomey-Oeneral  v.  Bradford 
Canal  Proprietors,  as  to  whether  the  Attomey- 
Creneral  can  have  laches  imputed  to  him.  The 
-court  no  doubt  has  a  discretion  in  the  case  of 
Attorney-General  actions  as  well  as  in  other 
actions.  It  is  not  sufficient  for  the  Attorney- 
General  to  come  to  the  court  and  say :  "  I  call 
attention  to  the  fact  that  there  has  been  a  breach 
of  this  statute ;  and  it  follows  that,  as  a  matter 
of  course,  the  mandatory  injunction  for  which  I 
ask  must  be  granted."  but  whatever  may  be  the 
character  of  mches,  if  it  can  properly  be  spoken  of 
as  laches  imputable  to  the  Attorney- General, 
there  is  no  case  for  it  here.  In  the  lirsc  place, 
there  is  nothing  that  can  be  charged  either 
against  the  Attorney- General  or  the  .district 
council  which  shows  any  default  on  their  part 
that  can  have  led  the  defendants  to  go  on 
building  as  they  have  done.  They  chose  to 
begin  building  within  three  days  after  they  had 
deposited  their  plans,  and  they  had  the  billiard- 
room  up  with  the  roof  on  the  18th  Nov.  The 
building  was  5ft.  high  on  the  28th  Sept.,  and  on 
the  18tn  Nov.  the  walls  were  up  and  the  roof- 
rafters  put  upon  them.  During  ail  this  time, 
down  to  the  expiration  of  the  month,  there  was 
no  sort  of  ground  for  supposinij  that  the  local 
authority  were  going  to  give  their  consent.  The 
defendants  knew,  and  must  have  known,  that 
they  were  building  at  their  own  risk.  As  to  a 
suggestion  which  the  cross-examination  went  to 
s^gK^st  that  an  official  of  the  local  authority  led 
the  defendants  to  believe  that  the  local  authority 
would  consent,  I  wish  to  say  in  the  first  place  that 
I  find  no  evidence  whatever  that  they  did  so,  and, 
in  the  second  place,  it  would  be  most  dangerous, 
even  although  the  architect  and  the  assistant 
architect,  and  the  builder  and  inspector,  cdl  came 
and  said,  "  We  have  no  doubt  but  that  the  local 
authority  will  give  its  consent,  because  we  shall 
advise  them  to    do  so,"  to  say  that  the  local 


authority  would  be  bound  in  any  way,  so  that  if, 
in  the  exercise  of  its  discretion  in  that  behalf.  It 
refused  to  approve,  it  would  be  prevented  or  con- 
trolled by  such  unauthorised,  and  wholly  officious, 
statements  on  the  part  of  any  of  its  officials,  and 
would  be  unable  to  put  the  Attorney-General  in 
motion  to  exercise  his  rights  for  the  protection 
of  the  public  which  the  Act  of  Parliament  has 
given  him.  Therefore  there  is  nothing  in  the 
point  of  laches  in  that  respect.  Then  the  parties 
were  at  arm's  length.  They  knew  that  the 
consent  had  actually  been  refused,  and  they 
knew  the  reason  wh^  it  had  been  refused.  They 
knew  that  the  district  council  would  not  consent. 
They  did  what  they  did  do  at  their  own  risk. 
I  think  that  there  is  no  ground  for  imputing 
laches  to  anyone  concerned  with  the  plaintiffs. 
I  see  only  a  bold  determination  on  the  part  of 
the  defendants  to  insist  upon  going  on  in  their 
own  way  in  spite  of  everything,  and  hoping  for 
the  best,  and  trusting  that  nobody  would  compel 
them  to  pull  down  what  they  had  put  up.  I  feel 
some  regret,  as  one  always  does,  to  order  a  build- 
ing to  be  taken  down  when  one  would  have 
thought  that  some  sort  of  compensation  might 
be  given  and  when  the  injury  to  the  public  seems 
small ;  but  on  this  I  think  that  a  passage  in  Lord 
Halsbury's  judgment  in  the  case  of  London  County 
Council  V.  Attorney -General  is  germane.  His 
Lordship  says  :  "  It  may  well  be  that  it  is  true 
that  the  Attorney-General  ought  not  to  put  in 
operation  the  whole  machinery  of  the  first  law 
officer  of  the  Grown  in  order  to  bring  into  court 
some  trifling  matter.  But  if  he  did  it  would  not 
go  to  his  jurisdiction;  it  would  go,  I  think,  to  the 
conduct  of  his  office,  and  it  might  be  made,  per- 
haps, in  Parliament  the  subject  of  adverse 
comment ;  but  what  right  has  a  court  of  law  to 
intervene  P  If  there  is  excess  of  power  claimed  by 
a  public  body,  and  it  is  a  matter  that  concerns 
the  public,  it  seems  to  me  that  it  is  for  the 
Attorney- General  and  not  for  the  Courts  to  deter- 
mine whether  he  ought  to  initiate  legislation  or 
not.*'  I  cannot  say  that  the  Attorney- General 
ought  not  to  have  initiated  this  litigation,  and, 
having  initiated  it,  I  cannot  say  that  he  is  not 
justified  in  pressing  the  court  to  grant  a  manda- 
tory injunction,  because  there  is  no  other  remedy 
open.  I  see  no  way  of  protecting  the  public  in 
giving  them  the  benefit  of  this  section  except  by 
granting  a  mandatory  injunction.  There  is  no 
one  to  whom  I  can  give  damages,  and  there  are 
no  other  means  that  I  can  see  of  giving  effect  to 
this  Act  of  Parliament.  Then  it  has  t>een  said 
that  the  magistrates  fined  the  defendants  20/.  by 
way  of  compensation.  I  have  admitted  the  short- 
hand notes  of  the  police-court  proceedingn  de  bene 
esse,  although,  in  my  opinion,  they  are  not 
admissible,  and  I  do  not  think  that  I  ought  to  pay 
any  regard  to  them.  I  can  only  say  that  the  only 
jurisdiction  which  the  magistrates  had  was  to 
impose  a  penalty,  and  that  the  penalty  is  measured 
by  the  length  of  time  of  the  continuance  of  the 
offence,  and  that  they  can  go  on  imposing  these 
penalties  afterwards  if  they  think  fit,  and  they 
have  the  right  under  the  Summary  Jurisdiction 
Act,  if  they  think  it  a  trifUng  matter,  of  refusing 
to  impose  any  penalty  at  all.  How  that  affects 
the  Attorney-General  I  fail  to  see.  The  general 
prohibition  comes  in  the  earlier  part  of  the 
section.  The  Attomey-G^eral  has  brought  to 
the  attention  of  the  court  the  fact  that  there  has 
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been  a  clear  and  deliberate  breach  of  the  duty 
imposed  by  the  public  statute,  and  in  my  opinion 
the  mandatory  injunction  follows  as  a  matter  of 
course.     The  defendants  must  pay  the  costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Sharp,  Parker,  and 
Co.,  for  B.  Smethurat  ButterworthfYfimhledion, 

Solicitors  for  the  defendants,  Home  and 
Birkett 


March  22,  23,  24,  and  25,  1904. 
(Before  Joyce,  J.) 

Shebinoham  Ubban  Distbict  Council  v, 

Holsby.  (a) 

Highways — Lane  set  apart  as  footway  under 
inclosure  award — Subsequent  user  for  wheeled 
traffic:  —  Nuisance  —  Dedication  —  Action  for 
trespass — Non-joinder  of  A  ttomey-General. 

A  lane  in  the  seaside  town  of  S.,  which  ran  from 
the  High- street  to  the  top  of  the  cliff,  and  va/ried 
from  ^ft,  to  \ft.  4dn,  in  width,  had  in  1811  been 
set  out  under  an  award  by  the  Inclosure  Com' 
missioners  under  the  S.  Incloswre  Act  1809  as  a 
public  footpath. 

In  1903  the  8.  Urban  District  Council  erected  in  the 
centre  of  the  footpath  an  iron  post  to  prevent  the 
lane  being  used  for  wheeled  vehicles.  The  defen^ 
dant  having  overthroum  the  post,  the  district 
council  brought  an  action  against  him  in  respect 
of  the  alleged  trespass,  claiming  damages  ana  an 
injunction ;  avid  claiming  further  a  declaration 
that  the  lane  was  a  public  footpath  vested  in  the 
cotmcil  and  under  the  councils  control,  and 
that  it  was  not  a  carriage-way. 

The  defendant  contended  that  the  lane  was  a 
public  highway  for  all  persons  to  go  and  return 
on  foot,  and  with  all  manner  of  beasts  and 
vehicles,  and  alleged  that  since  the  award  of  the 
commissioners  there  had  been  a  dedication  of 
the  way  as  a  cart  road.  Alternatively,  he  con* 
tended  that  before  or  since  the  award  there  had 
been  a  private  right  for  the  class  consisting  of 
the  ovmers  and  occupiers  of  S.  to  use  the  way 
for  carts. 

The  evidence  showed,  on  the  one  hand,  that  when 
carts  were  driven  through  the  lane  the  foot 
passengers  were  obstructed,  and  had  to  wait  until 
the  carts  had  completed  their  passage^  and,  on 
the  other  hand,  that  for  more  than  forty  years 
past  barrow  carts  {sometimes  dravm  by  donkeys 
or  ponies)  had  been  continuously  used  in  ike 
lane. 

Held,  first,  that  the  action,  being  in  substance  one 
for  damages  for  interference  with  the  plaintiffs' 
property,  could  be  maintained  without  the 
Attorney-General  being  made  a  party;  and, 
secondly,  that  the  user  for  wheeled  traffic  was  in 
its  inception  and  all  along  a  public  nuisance, 
and  no  length  of  time  could  legalise  it,  and  that, 
as  regards  dedication,  no  one  had  the  power  to 
dedicate  even  with  the  consent  of  the  local 
authority.  Damages  and  an  injunction  ac- 
cordingly. 

Action  to  determine  the  rights  of  the  public  and 
of  the  inhabitants  (and,  particularly,  of  the 
fishermen)    of   Sherin^ham,    in    the    county    of 

(a)  Reported  by  Stdnkt  Davit,  Esq.,  Barrister-at-Law. 


Norfolk,  over   a    certain    lane  situate   in  ihaJb 
town. 

The  plaintiffs,  the  Sheringham  Urban  District 
Council,  in  whom  the  lane  was  now  vested,  aUe^^ed 
by  tbeir  statement  of  claim  that  by  an  award 
made  in  the  year  1811,  under  the  Sheringham 
Inclosure  Act  1809,  the  Inclosure  Commissioners 
set  out  and  appointed  a  strip  of  land,  being  the 
lane  in  question,  as  a  public  footpath,  and  that 
the  said  footpath  was  forthwith  adopted  and 
used  by  the  public  at  large  as  a  public  footpath^ 
and  had  thenceforth  continuously  been  and  etiU 
was  so  used.  They  further  alleged  that  they  had, 
in  June  1903,  erected  in  the  centre  of  the  foot- 
path an  iron  post,  which  was  their  property,  for 
the  protection  and  convenienoe  of  foot  passengers 
using  the  path,  and  to  prevent  the  obsrruction  of 
the  path  by  wheeled  vehicles.  They  also  alleged 
that  the  defendant  had  overthrown  the  post 
and  removed  it  from  its  position.  They  claimed 
damages  and  an  injunction  to  restrain  the  repeti- 
tion of  the  acts  complained  of  by  the  defendantt 
his  agents  or  servants.  They  also  claimed  a 
declaration  that  the  lane  was  a  public  footpath 
vested  in  them  and  under  their  control,  and  that 
it  was  not  a  carriage-way. 

The  lane  ran  from  the  High-street  of  the  town 
to  the  top  of  the  cliff,  and  was  not  more  than  5ft. 
or  6ft.  in  width,  and  in  its  narrowest  part  was  only 
4ft.  4in.  wide. 

The  defendant,  who  was  a  licensed  victualler 
and  fish  merchant  of  Sheringham,  contended 
that  the  lane  was  a  public  highway  for  all  persons 
to  go  and  ret  am  on  foot  and  with  all  manner  of 
beasts  and  vehicles.  He  contended  that,  although 
the  minimum  of  the  rights  of  the  public  might 
have  been  fixed  by  the  inclosure  award,  there  was 
nothing  to  prevent  the  public  by  dedication 
acquiring  larger  rights.  He  allee:ed  that  since 
the  award  there  had  been  dedication  of  the  way 
as  a  cart  road.  Alternatively  he  contended  that 
before  or  since  the  award  there  had  been  a  private 
right  for  the  class  consisting  of  the  owners  and 
occupiers  of  Sheringham  to  use  the  way  for 
carts.  If  before  the  award,  the  rights  of  the 
public  under  the  award  were  subject  to  the  pre- 
existing private  rights.  If  since,  then  the  two 
sets  of  rights  were  co-existent. 

The  preliminary  objection  was  taken  on  behalf 
of  the  defendant  that  the  plaintiffs  were  not 
entitled  to  maintain  the  action  without  the 
Attorney-  General. 

Younger,  K.C.  and  C.  A.  McCurdy  for  the 
plaintiffs. — The  lane  in  question  is  vested  in  the 
plaintiffs  as  the  local  authority.    See 

PubUo  Health  Aot  1875,  s.  149  ; 

Coverdale  y.  Charlton,  40  L.  T.  Bep.  88 ;  4  Q.  B. 

Div.  104 ; 
Bolls  V.  8t.  Charge,  Southwarh,  Vestry,  4ti  L.T.  Bep. 

140  ;  14  Ch.  Div.  785. 

By  sect.  26,-  sub-sect.  1,  of  the  Local  Government 
Act  1894  it  is  "  the  duty  of  every  district  council 
to  protect  all  the  public  rights  of  way  and  to 
prevent  as  far  as  possible  the  stopping  or  obstruc- 
tion of  any  such  right  of  way  " ;  and  by  sect  26, 
sub-sect.  3,  "  a  distnct  council  may,  for  the  pur- 
pose of  carrying  into  effect  this  section,  institute 
or  defend  any  legal  proceedings,  and  generally 
take  such  steps  as  tney  deem  expedient.*'  The 
plaintiffs  accordingly  had  full  authority  to  bring 
this  action  as  they  have  done. 
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W,  fir.  ConefU' Hardy  for  the  defendants. — 
Sect.  26,  snb-seot.  3,  of  the  Local  GrOTemment 
Act  18!^  confers  upon  the  plaintiffs  no  larger 
rights  than  a  private  individual  wonld  have. 
Accordingly  as  this  action  is  framed  as  for  an 
alleged  nuisance — the  plaintiffs  asking  for  a  decla- 
ration that  the  lane  is  a  public  footpath  and  not 
a  carriage-way — the  Attorney- General  must  be 
joined.    He  referred  to 

Bermondsey  Vestry  v.  Brovmj  13  L.  T.  Bep.  574 ; 

L.  Rep.  1  £q.  204  ; 
WalXaaey  Local  Board  v.  Qracey^  57  L.  T.  Bep.  51 ; 

36  Gh.  Dir.  593 ; 
Tottenham  Urban  District  CouncsxL  v.  TTilliomtfon, 

75  L.  T.  Bep.  238  ;  (1896)  2  Q.  B.  353; 
BtoU  Pariah  OouncU  v.  Price,  80  L.  T.  Rep.  643 ; 

(1899;  2  Ch.  277. 

Younger,  K.G.  in  .reply. — This  is  an  action  for 
trespass  in  removing  the  plaintiffs'  post,  and  is 
not  an  action  in  respect  of  a  nuisance.  He 
xef erred  to 

Lamley  v.  Ea$t  Record  Corporation,  55  J.  P.  133. 

JoYCB,  J. — I  do  not  think  the  preliminary 
objection  is  well  founded.  A  declaration  of 
rights  is,  indeed,  asked  for  in  the  plaintiffs* 
claim ;  yet  the  action  is  in  substance  for  damages 
for  interference  with  the  plaintiffs'  property.  I 
think  the  case  is  entirely  different  from  the 
authorities  relied  on  by  the  defendant. 

His  Lordship  added  that  the  court  would  not 
make  a  declaration  to  the  effect  that  the  way  was 
a  public  footpath,  and  not  a  carriage-way,  but 
would,  in  the  event  of  the  plaintiffs  succeeding  in 
the  action,  preface  the  order  with  an  expression 
of  the  opinion  of  the  court  to  that  effect. 

The  hearing  of  the  action  was  then  pro- 
ceeded with. 

The  evidence  for  the  plaintiffs  was  to  the  effect 
that  when  carts  were  driven  through  the  lane  the 
foot  passengers  were  obstructed  and  had  to  wait 
until  the  carts  had  completed  their  passage. 

A  large  number  of  witnesses  were  called  for 
the  defendant,  whose  evidence  went  to  show  that 
for  more  than  forty  years  past  barrow  carte, 
specially  made  for  the  purpose,  and  sometimes 
drawn  by  donkeys  or  ponies,  had  beoi  con- 
tinuously used  in  the  lane  down  to  the  time  when 
the  post  was  erected  in  1903. 

Younger,  K.O.  and  C.  A,  MeCurdy  for  the 
plaintiffs,  relied  upon  the  award  of  the  commis- 
sioners in  1811,  and  maintained  that  the  defen- 
dant had  not  shown  that  the  lane  might  properly 
be  used  other  than  as  a  public  footway. 

W.  ET.  Cozens-Hardy,  for  the  defendant,  con- 
tended that  upon  the  evidence  it  was  clear  that 
since  the  award  there  had  been  user  of  the  lane 
as  a  public  cartway,  or  certainly  as  a  cartway  for 
the  inhabitants  (and  particularly  for  the  fisher- 
men) of  Sheringham.  The  rights  under  the  award 
had  been  ezteuaded  by  a  dedication  since  the 
award,  the  user  that  had  been  proved  being  only 
compatible  with  such  a  dedication.  He  referred 
to 

Beg,  V.  Bast  Mark  Tything,  11  Q.  B.  877  ; 

Reg,  V.  Bradfield  Inhabitants,  30  L.  T.  Bep.  700  ; 

L.  Bep.  9  Q.  B.  552  ; 
AbercTomby  v.  Fermoy  Town  Commissioners,  (1900) 

1  Ir.  Bep.  302 ; 
Attomey-General  v.  Esher  Linoleum  Company,  66 

.1.  P.  71. 

Mao.  Cas.— Vol.  XXL 


Upon  the  effect  of  the  award  he  referred  to 

Devaston  v.  Payne,  2  H.  Bl.  527 ; 

Fisher  v.  Prowse,  6  L.  T.  Bep.  711 ;  2  B.  &  S.  770  ; 

Oubbitt  V.  Maxse,  29  L.  T.  Bep.  244 ;  8  L.  Bep. 

C.  P.  704 ; 
Reg,  V.  Haslingden  Inhabitants,  2  M.  &  S.  558. 

It  had  not  even  been  shown  that  the  user  as  a 
cartway  was  a  nuisance  to  the  foot  passengera ;  so 
that  the  plaintiffs  were  not  entitled  to  erect  the 
post,  and  the  very  basis  of  the  action  dis- 
appeared. 

JoYCB,  J. — The  origin  of  the  way  in  question 
is  quite  plain.  It  originated  from  the  award  in 
1811,  which  was  an  award  of  a  strip  of  land  6ft. 
in  width  for  the  purposes  of  a  footway.  That 
footway  was  inclosed,  and  the  plans  which  have 
been  put  in  show  the  condition  of  it  years  ago  and 
also  at  the  present  time.  It  appears  that  build- 
ings have  been  allowed  to  encroach  upon  the  lane 
in  places,  so  that  the  width  of  it  now  varies,  and 
is  at  one  point  not  more  than  4ft.  4in.  Obviously 
it  would  be  highly  inconvenient,  if  not  positively 
dangerous,  to  allow  a  lane  of  that  width  to  be 
usea  for  wheeled  traffic.  If  it  were  only  a  foot- 
way any  user  of  it  for  wheeled  traffic  must  be  a 
public  nuisance.  Sheringham  has  grown  from  a 
nshing  village  into  a  considerable  seaside  water- 
ing place,  and  there  is  now  an  urban  district 
council,  who  are  intrusted  with  the  duty  of  pre- 
serving the  rights  of  the  public.  They  have 
recently  made  up  the  lane  with  tar  paving,  and  in 
order  to  prevent  its  being  used  for  wheeled  traffic 
they  have  erected  a  post,  which  they  are  entitled 
to  do.  In  June  1903  the  defendant  took  the  law 
into  his  own  hands  and,  with  other  men,  pulled 
down  the  post.    How  is  his  action  sought  to  be 

J'ustified  P  It  is  said  that  a  right  to  use  the  lane 
or  wheeled  traffic  has  been  acquired  by  a  user. 
Upon  the  evidence  I  do  not  see  my  way  to  hold 
that  there  has  been  any  such  user  as  to  convert 
the  footway  into  a  public  highway  for  all  pur- 
poses.  The  user  for  wheeled  traffic  was  in  its 
inception  and  has  all  along  been  a  public  nuisance, 
and  no  length  of  time  can  l^alise  it.  It  has  not 
been  shown  that  there  has  been  any  dedication  as 
a  public  highway  for  all  purposes.  It  is  clear 
that  no  one  has  any  power  to  dedicate.  After 
the  award  the  lord  of  the  manor  himself,  in  whom 
the  soil  was  vested,  would  not  have  been  entitled 
to  ride  or  drive  along  the  lane,  and  if  he  could 
not,  he  could  not  authorise  any  one  else  to  do  so. 
He  had,  therefore,  no  power  to  dedicate.  It  could 
not  be  done  even  if  the  local  authority  consented 
to  it.  The  result  is  that  the  lane  was  originally  a 
footway  and  is  so  still.  The  plaintiffs  were  justi- 
fied in  erecting  the  post  for  the  protection  of  foot- 
passengers,  and  there  must  be  an  injunction 
against  the  defendant  to  restrain  him  from  oTer" 
throwing  or  interfering  with  it.  There  will  also 
be  judgment  for  the  plaintiffs  for  208.  damages, 
and  the  defendant  must  pay  the  costs  of  the 
action. 

Solicitors  for  the  plaintiffs,  CoUisaon,  Prichard, 
and  Barnea,  for  (7.  Morton  Baker,  Sheringham. 

Solicitors  for  the  defendant,  Crowders,  Vizard, 
and  Oldham,  for  Mills  and  Beeve,  Norwich. 
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Tuesday,  July  26, 1904. 

(Before  Faewbll,  J.) 

Be  F.  W.  Olabbon  (an  Infant),  (a) 

Pauper  infant  —  Neceaaariee — Maintenance^^Ar- 
rears — Bight  of  poor  law  guardians  to  recover 
against  property  of  infant-— Poor  Law  Amend' 
ment  Act  1849  (12  &  13  Vict,  c.  103),  ».  16. 

Whenever  neceaaariea  are  supplied  to  a  person  who 
&v  reason  of  a  disability  cannot  himself  contract, 
the  law  implies  an  obligation  on  the  part  of  siAch 
person  to  pay  for  such  necessaries  out  of  his  own 
property. 

This  common  law  liability  is  in  no  way  affected  by 
the  Poor  Law  Amendment  Act  1849,  s,  lo, 
which  gives  poor  law  guardians  additional  seen- 
rity  on  a  pauper's  money  in  respect  of  twelve 
months'  prior  maintenance,  and  power  to  recover 
the  sams  in  a  summary  way.  This  limitation 
of  twelve  months  is  only  in  connection  with  the 
special  powers  given  by  the  section,  and  does  not 
affect  tne  existing  common  law  right  of  six  years' 
arrears  of  maintenance, 

Dictwm  of  Chitty,  J.  in  Re  Newbegin's  Estate; 
Bggleton  V.  Newbegin  (57  L.  T,  Bep.  390 ;  36 
Ch.  Div,  477,  at  p.  485),  not  followed, 

Adjotjbnbd  summons. 

The  applicants  were  the  guardians  of  the  poor 
of  Islington,  who  songht  to  obtain  payment  for 
past  maintenance  of  a  boy  named  Frederick 
Olabbon,  who  had  been  in  the  custody  of  the 
gnardians  since  the  29th  June  1897,  haying  been 
bom  on  the  9th  Oct.  1889. 

By  the  will  of  William  Olabbon,  dated  the  13th 
Dec.  1901,  the  testator,  after  appointing  Henry 
William  Olabbon  his  sole  executor,  gave,  devised, 
and  bequeathed  all  his  property,  estate,  and 
effects  both  real  and  personal  to  Henry 
William  Olabbon  upon  trust  to  pay  certain 
legacies,  including  a  sum  of  1001,  to  Frederick 
Ombbon,  and  subject  thereto  upon  trust  to  pay 
and  divide  the  residue  unto  and  equally  between 
his  three  grandchildren,  of  whom  Frederick 
Olabbon  was  one. 

Frederick  Olabbon's  share  of  residue  amounted 
to  about  170L 

Probate  was  duly  taken  out  by  Henry  William 
Olabbon,  and  the  guardians  of  the  poor  of  Isling- 
ton now  claimed  :(1)  Payment  by  Henry  William 
Olabbon,  as  executor  of  the  testator's  will,  out  of 
the  infant's  interest  thereunder,  of  83Z.  9s.  in 
respect  of  the  maintenance  of  the  infant  Frederick 
Olabbon  from  the  29th  June  1897  to  the  16th 
Nov.  1903.  (2)  Payment  out  of  the  same  interest 
of  an  annual  sum  of  13Z.  for  maintenance  and 
education  of  the  infant  from  the  16th  Nov.  1903 
till  he  attained  his  majority  or  until  further  order  ; 
such  payments  to  be  made  by  equal  quarterly 
payments. 

8,  Davey  for  the  guardians. — It  has  always 
been  recognised  at  common  law  that,  whenever 
necessaries  are  supplied  to  a  person  who  by 
reason  of  disability  cannot  himself  contract,  the 
law  implies  an  obligation  on  the  part  of  such 
person  to  pay  for  the  necessaries  out  of  his  own 
property.  This  principle  is  enunciated  by 
Cotton,  L.J.  in  Be  Bhodes;  Bhodes  v.  Bhodes 
(62  L.  T.  Eep.  22 ;  44  Oh.  Div.  94,  at  p.  105). 
Although  that  case  relates  to  a  lunatic,  the 
general  pnnciple  is  equally  applicable  to  an  infant. 

(a)  Reported  by  H   a  Oa^hsia.,  Esq.,  Barrlstar-at-Ltw. 


The  same  principle  is  definitely  reoognised  in 
Guardians  of  West  Ham  Union  v.  Pearson  (62 
L.  T.  Rep.  6&).  I  submit  that  the  latter  case  is 
quite  conclusive. 

B.  M.  Pattisson  for  the  executor. — This  case  is 
governed  by  the  Poor  Law  Amendment  Act  1849» 
s.  16.  This  section  provides  that»  where  any 
pauper  shall  have  in  his  possession  or  belonging  to 
him  any  money  or  valuable  security  for  money, 
"the  guardians  of  the  union  or  parish  witiun 
which  such  pauper  is  chargeable  may  take  and 
appropriate  so  much  of  such  money  or  the  pro- 
duce of  such  security,  or  recover  the  same  as  a 
debt  before  any  local  court,  as  will  reimburse  the 
said  gnardians  for  the  amount  expended  by  them 
.  .  .  in  the  relief  of  such  pauper  during  the 
period  of  twelve  months  prior  to  such  taking 
and  appropriation,  or  prior  to  such  proceedings 
for  the  recovery  thereof  (as  the  case  may 
be)."  This  section  clearly  limits  the  period  for 
which  money  is  recoverable  in  such  a  case  to 
twelve  months.  This  is  quite  different  to  the 
case  of  a  lunatic,  as  is  shown  by  the  dictam  of 
Ohitty,  J.  in  JS6  Newbegin's  Estate  ,-  Eggleton  v. 
Newbegin  (57  L.  T.  Rep.  390 ;  36  Oh.  Div.  477). 
There  he  distinguishes  the  law  applying  to  an 
ordinary  pauper  and  a  lunatic  pauper,  and  says  at 
p.  485 :  "But  if  he  is  an  ordinary  pauper — ^tnat  is 
to  say,  a  pauper  who  is  not  a  lunatic — and  he  has 
been  in  the  workhouse  say  for  a  period  of  ten 
years,  and  then  suddenly,  as  sometimes  happens, 
a  large  fortune  accrues  to  him  ...  he  shall 
be  liaole  to  pay  for  his  maintenance  for  one  year 
and  one  year  only.  That  is  the  plain  effect  of 
12  k  13  Yict.  c.  103,  s.  16,  where  there  is  a 
limitation  of  one  year." 

Fabwbll,  J. — In  my  opinion  the  case  is  reaUr 
covered  by  the  authorities  which  have  been  citea. 
A  pauper  who  takes  relief  in  the  form  of  neces- 
saries to  keep  him  alive  does  not  take  that  relief 
as  of  riffht,  so  that  he  cannot  subsequently  be 
sued  if  be  afterwards  inherits  property.  In  the 
case  of  Chiardians  of  West  Ham  Union  v.  Pearson 
(62  L.  T.  Rep.  638)  the  common  law  liability  to 

fay  for  neceesaries  was  recognised.  In  that  case 
'ry,  L.J.  said,  at  p.  639 :  *' The  question  here  is 
whether  the  defendant  is  liable  for  these  expenses, 
expenses  which  were  properly  incurred  for  the 
benefit  of  the  defendant.  I  think  he  is  so  liable, 
and  I  base  my  decision,  not  upon  the  Lunacy  Acts, 
but  simply  upon  the  common  law  liability  on  the 
part  of  the  defendant  to  repay  the  expenses 
necessarily  incurred  for  the  benefit  of  the 
defendant  himself."  And  Mathew,  J.  said  in 
the  same  case :  "  I  am  of  the  same  opinion.  It 
has  been  abundantly  proved  here  that  this  man 
was  not  in  a  fit  ste.te  to  protect  himself;  that 
these  expenses  were  necessaries,  and  that  there- 
fore the  defendant  is  liable  for  them."  An  infant 
is  then  liable  at  common  law  for  necessaries  for 
the  preceding  six  years.  Then  the  question  arises 
whether  the  period  has  been  restricted  by  the 
Poor  Law  Amendment  Act  1849,  s.  16.  It  is 
difficult,  in  the  first  place,  to  imagine  why  it  should 
be,  and  I  am  of  opinion  that  the  section  cannot  bear 
that  construction.  Sect.  16  gives  the  guardians 
power  to  recover  the  money  expended  during  the 
preceding  twelve  months  in  a  summary  manner, 
and  it  was  also  intended  to  give  them  greater 
security  on  the  money  a  pauper  might  have. 
There  are  no  words  in  the  section  purporting  to 
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limit  the  common  law  rights  of  the  suardians, 
and  in  mj  opinion  those  rights  are  left  entirely 
unaffected.  It  would  have  required  an  express 
proYision  to  limit  those  rights.  The  onlj  diffi- 
culty in  this  case  really  arises  from  a  dictum  of 
Ohitty,  J.  in  Be  Netvhegin'a  Estate ;  Eggleton  ▼. 
Newheain  (57  L.  T.  Rep.  390 ;  36  Oh.  Div.  477, 
«t  p.  485).  That  statement  of  Ghitty,  J.  was  not, 
however,  necessary  to  the  decision  in  the  case 
before  him,  and  it  is  therefore  not  binding  on  me, 
and,  in  view  of  the  decision  in  Guardians  of 
West  Ham  Union  v.  Pearson  (uhi  «2fp.),  I  feel 
no  difficulty  in  holding  that  the  common  law 
right  is  not  limited  by  the  Poor  Law  Amendment 
Act  1849,  s.  16,  and  I  therefore  authorise  the 
executor  to  pay  six  years'  maintenance  of  the 
infant,  to  be  counted  from  the  date  of  the  order. 

Solicitors :  for  the  applicants,  Samuel  Price  and 
Sons ;  for  the  respondent,  Crosffieldt  Gushing ,  and 
WhM(m, 


Juhf  21  and  22, 1904. 

(Before  Buckley,  J.) 

MiLWABD    V.    Babbt    Ubban    Distbict 

Council,  (a) 

Education  —  Schema  made  by  local  education 
authority — Approval  of  Board  of  Education — 
Education  committee — Betirem^nt  of  members 
— Besolution  altering  order  of  retirements- 
Education  Act  1902  (2  Edw.  7,  c.  42),  ss.  1, 
17  (1),  21  (3). 

Where  a  local  education  authority  has  prepared  a 
scheme  and  appointed  an  education  committee 
under  sect,  17  (1)  of  the  Education  Act  1902,  and 
the  scheme  provides  for  the  retirement  of  members 
in  a  certain  order : 

Held,  that  the  council  cannot  stibsequently  rescind 
its  previous  resolutions  and  alter  the  prescribed 
method  of  retirement,  and  that  the  council  is 
functus  officio  until  it  gets  a  new  scheme 
approved  under  sect  21  (3)  of  the  Act. 

Motion. 

The  Barry  Urban  District  Council  was  the 
**  local  education  authority  "  for  the  district  of 
Barry  under  the  proviso  of  sect.  1  of  the  Educa- 
tion Act  1902  (2  Edw.  7,  c.  42). 

Sect.  1  provides : 

For  the  porpoBea  of  this  Aot  the  oounoil  of  every 
ooimty  and  of  every  oonnty  borough  shall  be  the  local 
education  aathority.  Provided  ti^t  the  oonnoU  of  a 
borough  with  a  population  of  over  ten  thousand  or  of 
an  urban  district  with  a  population  of  over  twenty 
thousand  shall,  as  reapeota  that  borough  or  district,  be 
the  local  education  authority  for  the  purposea  of  Part  3 
of  this  Act,  and  for  that  purpose,  as  reapecta  that 
borough  or  district,  the  ezpreaaion  "  local  education 
authority"  meana  the  council  of  that  borough  or  diatrict. 

On  the  16th  March  1903  the  council  prepared  a 
scheme  under  sect.  17,  sub-sect.  1,  of  the  Act. 

The  scheme  provided  that 

1.  The  education  committee  (hereinafter  called  "  the 
conunittee ")  shall  when  complete  oonaiat  of  nine 
membera,  including  peraona  of  experience  in  education 
and  peraona  acquainted  with  the  needa  of  the  variona 
kinda  of  achpola  in  the  Barry  Urban  Diatrict,  appointed 
by  the  B§rry  Urban  Diatrict  Council  (hereinafter  called 
"  the  council "),  five  being  membera  of  the  council,  and 

la)  Reported  bv  W.  Hunibb  Bond.  Esq.,  Bftrritter-ai-Law. 


four  other  membera  of  whom  two  at  least  muat  be  choaen 
from  outaide  the  council,  one  at  least  of  these  two  being 
a  woman. 

2.  After  the  30th  day  of  April  1904  one  member  at  leaat 
of  the  committee  ahall  be  one  of  the  four  repreaentatives 
which  the  council  will  henceforward  appoint  on  the 
body  of  achool  managera  of  the  Barry  County  School. 

3.  One  of  the  membera  of  the  committee  ahall  be  one 
of  the  councillora  of  the  Glamorgan  County  Council 
representing  a  portion  of  the  urban  district  of  Barry,  or 
an  alderman  of  the  Glamorgan  County  Council  who  h*8 
previoualy  been  a  county  councillor  repreaenting  a 
portion  of  the  urban  diatrict  of  Barry. 

4.  One  at  leaat  of  the  membera  of  the  committee  shall 
be  a  person  well  acquainted  with  the  commercial  and 
industrial  oonditiona  of  the  urban  diatrict  of  Barry. 

5.  After  tiie  30  th  day  of  April  1904  one  member  of  the 
committee  ahall  be  appointed  after  conaultation  with  the 
council  of  the  Univeraity  of  Cardiff. 

6.  The  five  membera  of  the  committee  who  are 
elected  as  members  of  the  council  shall  not  hold  o£&ce 
after  they  cease  to  be  members  of  the  council,  and  the  one 
member  of  the  committee  who  is  elected  aa  a  councillor 
or  alderman  of  the  Glamorgan  County  Council  ahall  not 
hold  office  after  he  ceaaea  to  be  a  member  of  the  oounty 
council.  Subject  thereto  the  members  of  the  committee 
shall  hold  office  for  three  years,  provided,  nevertheless, 
that  one-third  shall  go  out  of  office  on  the  1st  day  of  May 
in  the  year  1904  and  in  each  succeeding  year.  The 
council  ahall  determine  the  order  in  which  they  ahall  retire. 

7.  Membera  appointed  to  fill  casual  vacancies  ahall  be 
appointed  only  for  the  remainder  of  the  term  of  office  of 
the  outgoing  membera,  and  anbject  to  the  aame  pro- 
visiona  aa  regulated  the  appointment  of  auoh  membera. 

8.  Any  member  who  ia  incapacitated  from  acting  or 
who  indicatea  in  writing  to  the  committee  a  wiah  to 
resign,  or  who  ia  absent  from  all  meetinga  of  the  com- 
mittee during  a  period  of  three  montha  (except  for  aome 
reason  approved  by  the  council),  shall  thereupon  oeaae 
to  be  a  member  of  the  committee. 

This  scheme  received  the  sanction  of  the  Board 
of  Education  on  the  16fch  April  1903,  and  the  Act 
came  into  operation  in  the  district  on  the  18th 
April  1903. 

On  the  20th  April  1903,  at  the  annual  meeting 
of  the  council,  the  members  of  the  committee  were 
appointed,  the  plaintiff  John  Milward,  who  was  a 
member  of  the  council,  being  one  of  those  ap- 
pointed ;  and  a  resolution  was  passed 

That  the  two  co-opted  membera  of  the  committee  and 
the  Glamorgan  County  Council  representative  retire  at 
the  end  of  tiie  first  year,  and  that  the  other  members  of 
the  committee  retire  at  the  end  of  the  second  or  third 
year,  according  to  the  number  of  votes  received,  as 
follows :  At  the  end  of  the  aeoond  year,  Meaara.  J.  A. 
Hugfaea,  J.  H.  Joae,  and  J.  Milward ;  and  at  the  erd  of 
the  third  year,  Meaara.  B.  Evana,  D.  Lloyd,  and  J.  A. 
Manaton. 

Sect.  17,  sub-sect.  1,  enacts : 

Any  council  having  powers  under  this  Act  shall  eatab- 
liah  an  education  committee  or  education  committeea 
constituted  in  accordance  with  a  scheme  made  by  the 
council  and  approved  by  the  Board  of  Education  :  Pro- 
vided that  if  a  council  having  powers  under  Part  2  of 
this  Act  determine  that  an  education  committee  is 
unnecessary  in  their  case,  it  shall  not  be  obligatory  on 
them  to  establish  such  a  committee. 

Sect.  21,  sub-sect.  3,  enacts : 

A  scheme  under  this  Aot  when  approved  shall  have 
effect  aa  if  enacted  in  this  Act,  and  any  such  scheme  or 
any  provisional  order  made  for  the  purpose  of  such  a 
scheme  may  be  revoked  or  altered  by  a  scheme  made  in 
like  manner  and  having  the  same  effect  as  an  original 
scheme. 
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The  standing  orders  for  the  regulation  of  the 
proceedings  of  the  oouncil  and  its  committees 
provided : 

S5.  No  motion  to  rescind  any  rmolntion  which  has  been 
paesed  withm  the  preceding  six  months,  nor  any  motion 
to  the  same  effect  as  any  motion  which  has  been  nega- 
tiyed  within  the  preceding  six  months,  shall  be  in  order 
unless  one  month's  notice  thereof  shall  have  been  given, 
and  unless  mention  thereof  shall  have  been  made  in  the 
notice  of  the  meeting  at  which  it  is  to  be  disoassed. 
When  any  snch  motion  has  been  disposed  of  by  the 
ooonoil  for  the  second  time,  it  shall  not  be  competent 
for  any  member  to  propose  a  similar  motion  within  a 
farther  period  of  six  months. 

40.  It  shall  be  competent  for  any  member  of  the  council 
for  any  specific  purpose  and  object  to  move  the  suspen- 
sion of  all  or  any  of  the  standing  orders ;  and  if  at  least 
two-thirds  of  the  members  present  vote  for  such  suspen- 
sion, the  same  shall  be  suspended  until  the  specific  object 
'forming  the  ground  of  such  motion  shall  be  decided  upon 
and  disponed  of  by  the  council ;  otherwise  no  standing 
orders  shall  be  suspended. 

On  the  18th  April  1904,  at  the  annual  meeting 
of  the  council — the  constitution  of  the  conncu 
havinff  largely  altered  since  the  meeting  of  the  20th 
April  1903  by  re-election — a  resolution  was  passed 
by  the  council  by  the  necessary  two-thirds 
majority  "  That  the  standing  orders  of  the  council 
be  suspended  in  order  to  discuss  the  constitution 
of  the  education  committee." 

The  following  resolution  was  then  passed : 

That  so  much  of  the  resolution  passed  by  the  council 
on  the  20th  April  1903,  deciding  that  Miss  M.  £. 
Meredith  [who  was  one  of  the  co-opted  members] 
should  retire  from  the  education  committee  at  the  end 
of  the  first  year,  and  that  Mr.  J.  Mil  ward  should  retire 
from  snch  oommittets  at  the  end  of  the  second  year,  be 
rescinded,  and  that  in  lieu  thereof  Miss  M.  E.  Meredith 
retire  on  the  1st  May  1905  and  Mr.  J.  Mil  ward  retire  on 
the  1st  May  1904. 

On  the  2l8t  June  1904  the  plaintiff  took  out  a 
summons  ao^ainst  the  defendant  council  asking 
for  (1)  *'  A  declaration  that  a  resolution  of  the 
defendants  passed  on  the  15th  April  1904,  to  the 
effect  that  the  plaintiff  should  retire  from  the 
Barry  Urban  District  Education  Committee  on 
the  Ist  May  1904,  was  and  is  ultra  virea,  and  that 
the  plaintiff  is  entitled  to  act  as  a  member  of  such 
committee  until  the  period  of  two  years  from  the 
date  of  his  appointment  as  a  member  thereof 
shall  have  expired."  (2)  "  An  injunction  restrain- 
ing the  defendant  from  preventing  the  plaintiff 
from  or  interfering  with  the  plaintiff  acting  as  a 
member  of  the  committee  during  the  period 
aforesaid." 

This  was  a  motion  by  the  plaintiff  "  that  the 
defendant  may  be  restrained  from  preventing  the 
plaintiff  from  or  interfering  with  the  plaintiff 
aciing  as  a  member  of  the  Barry  Urban  District 
Education  Committee  until  the  tiial  of  this 
action  or  until  further  order,  or  that  such  order 
may  be  made  in  the  premises  as  the  court  shall 
think  fit." 

It  was  agreed  to  treat  the  hearing  of  the 
motion  as  the  trial  of  the  action. 

Btuikmaster,  K.C.  and  Leigh  Clot/re  for  the 
plaintiff. 

Astburyj  K.C.  and  8,  O.  Lushington  for  the 
defendant. 

Buckley,  J. — By  sect.  17  (1)  of  the  Education 
Act  1902,  the  council  had  power  to  ''  establish  an 


education  committee,  constituted  in  aooordaaoe 
with  a  scheme  made  by  the  council  and  approved 
by  the  Board  of  Education,"  and,  by  sect.  21  (8), 
"  A  scheme  under  this  Act,  when  approved,  shall 
have  effect  as  if  enacted  in  this  Act,  and  any 
such  scheme,  or  any  provisional  order  made  for 
the  purposes  of  such  a  scheme,  may  be  revoked  or 
altered  by  a  scheme  made  in  like  manner  and 
having  the  same  effect  as  the  original  scheme." 
What  took  place  was  this,  that  this  urban  district 
oouncil  made  a  scheme  which  was  duly  approved 
under  the  Act  of  Parliament,  and  by  that  scheme 
it  provided  that  the  education  committee  should, 
when  complete,  consist  of  nine  members,  who  would 
be  appointed  in  various  ways,  and  with  a  provision 
in  art.  6  that,  subject  to  something  whicn  I  need 
not  read,  the  members  of  the  committee  should 
hold  office  for  a  period  of  three  vears,  provided, 
nevertheless,  that  one-third  should  go  out  of  office 
on  the  1st  day  of  May  in  the  year  1904  and  in 
each  succeeding  year,  and  the  council  shall  d^ 
termine  the  order  in  which  they  shall  retire." 
Now,  it  is  to  be  noticed  that  the  Act  simply  pro- 
vides that  the  council  shall  establish  an  education 
committee.  As  to  what  their  number  is  to  be, 
and  how  they  are  to  retire,  and  all  other  details, 
are  left,  so  far  as  the  Act  is  concerned,  to  be  de- 
termined under  the  term  "  establish."  The  council 
is  to  establish  the  committee,  determine  its  con- 
stitution, and  so  on,  and  then  that  which  it  so 
establishes  is  to  be  the  education  committee,  and 
the  scheme  is  not  altered.  Under  the  term 
"  establish  "  it  either  could  or  could  not  determine 
the  method  of  retirement.  If  it  could  not  deter- 
mine the  method,  of  course  it  could  not  resolve 
that  one  of  the  members  should  be  retired  at  a 
particular  date.  I  have  no  doubt  myself  that  it 
could  determine  the  method  of  retirement.  If  it 
determined  the  method  of  retirement,  could  it 
reserve  to  itself  power  from  time  to  time  to  vary 
that  which  it  had  once  established  under  Act  of 
Parliament  ?  I  think  not.  What  it  did  was  this. 
At  a  meeting  of  the  20th  April  1903  it  appointed 
certain  persons,  of  whom  Mr.  Mil  ward,  the  plaintiff 
in  this  action,  was  one.  It  went  on  to  provide  in 
the  same  resolutions  that  certain  persons,  of  whom 
Mr.  Milward  is  not  one,  should  retire  at  the  end 
of  the  first  year,  and  that  at  the  end  of  the  second 
^ear  certain  persons,  of  whom  Mr.  Milward 
IS  one,  should  retire,  and  that  at  the  end  of  the 
third  year  certain  other  persons  should  retire. 
Subsequently,  on  the  18th  April  1904,  it 
passed  this  resolution,  that  so  much  of  the 
resolution  passed  in  1903,  deciding  that  a  certain 
lady.  Miss  Meredith,  should  retire  at  the  end 
of  the  first  year,  and  Mr.  Milward  at  the  end 
of  the  second  year,  be  rescinded,  and  that  in  Uea 
thereof  Mies  Mei*edith  retire  in  1905,  which  will 
be  the  second  year,  and  Mr.  Milward  retire  on 
the  1st  May  1904,  which  will  be  the  first  year — 
that  is  to  say,  it  purported  to  rescind  a  resolution 
which  it  bad  previously  arrived  at,  that  Mr. 
Milward  should  retire  in  the  second  year,  and 
required  him  to  retire  in  the  first  year  instead.  I 
think  it  had  no  power  to  do  so.  When  in  1903 
it  passed  the  resolution  that  he  be  appointed 
and  that  he  do  retire  at  the  end  of  the  second 
year  it  was  acting  functus  officio  until  it  got  a 
new  scheme  approved  under  sect.  21  (3)  of  the  Act 
of  Parliament.  It  had  appointed  Mr.  Milward 
to  be  a  member  of  the  education  committee  to 
hold  office  until  the  Ist  May  1905.    The  argument 
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on  the  other  side  really  comes  to  this,  that  by 
introdnoin^  into  the  scheme  the  words,  '*The 
council  shall  determine  the  order  in  which  they 
shall  retire,"  the  council  had  provided  that  it 
shall  from  time  to  time  determine  the  order  in 
which  they  shall  retire.    I  do  not  think  it  had 
anypowerto  do  that.    Its  one  power  was  to  make 
a  scheme  which  was  to  be  a  final  scheme,  and  it 
coold  not  make  a  scheme  as  to  which  it  coold 
say,  "  This  is  not  to  be  a  final  scheme,  but  is  to 
be  revocable  and  alterable  as  we  from  time  to  time 
think  proper."    The  Act  of  Parliament  prohibits 
that  by  sect.  21  (3).    It  says  that  yon  may  revoke 
or  alter  it  by  a  scheme  made  in  like  manner  and 
having  the  same  effect ;  otherwise  you  cannot  do 
it.    I  do  not  think  the  coancil  had  any  power  to 
reserve  to  itself  by  the  scheme  any  anthority  to 
vai^  from  time  to  time  that  which  it  had  done 
under  the  scheme.    I  think  that  the  effect  of  this 
resolution  in  1903  is  jast  as  if  the  coancil  had 
written  in  the  scheme,  "  The  members  shall  con- 
sist of  nine  people,  of  whom  Mr.  Milward  is  one, 
and  Mr.  Milward  shall  hold  office  until  1905."    I 
do  not  think  it  had  any  power  to  alter  that.    A 
question  was  sug^sted,  but  Mr.  Astbury  said  he 
was  not  in  a  position  to  raise  it,  as  to  whether  Mr. 
Milward  could   sue  in  respect  of   an  office  in 
respect  of  which  he  had  no  property — a  mere 
administrative  office.     Of  course,  the  question 
would  be  capable  of  being  raised  somehow  by 
the  defendants  or  others  interested  in  being  in 
office ;  but  Mr.  Astbury  does  not  raise  the  question 
that  the  plaintiff  is  not  the  proper  person  to  sue, 
and  asks  for  a  decision,  and  says  there  is  no 
defect  as  i-egards  the  power  to  sue.    I  think, 
therefore,  the  plaintiff  is  entitled  to  a  declaration 
that  the  resolution  that  he  should  retire  in  1904 
is  ultra  virea,  and  that  he  is  entitled  to  act  as  a 
member  of  the  committee  until  May  1905,  and 
that  an  injunction  must  so  to  restrain  the  council 
from  acting  contrary  to  tne  Act. 

Solicitors  for  the  plaintiff,  Burton,  Yeates,  and 
Hart,  for  J,  A.  Hughes,  Barry. 

Solicitors  for  the  defendant  council,  Leonard  H 
West,  for  T.  B.  Tordoff,  Barry. 


Srt^xtm  €mX  of  |ttl^icatttr«. 

COURT    OF    APPEAL. 

April  15,  16,  and  19,  1904. 

(Before  Collins.  M.R.,  Bomeb,  and 
Mathew,  L.JJ.) 

Guabdians  op  West  Ham  Union  v,  Guab- 
dians  of  holbeach  union,  (a) 

appeal  from  the  kina*8  bench  division. 

Poor  law  —  Bettlement  —  Illegitimate  child  — 
Mother^s  eettlement — Three  years*  residence  by 
chad  under  sixteen — Acquisition  of  settlement— ^ 
Divided  Parishes  Act  1876  (29  &  40  Vict,  c.  61), 
ss.  34,  35. 

Under  sect.  34  oj  the  Divided  Parishes  Act  1876, 
a  child  under  the  age  of  sixteen  can^  by  three 
years*  residence  in  a  parish  with  his  parent, 
acquire  a  settlement  in  that  parish  which  can 

(a)  Beported  by  J.  H.  Wiluaus,  Esq.,  Barriater-At-Lftw. 
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be  made  available  (rfter  he  has  attained  the  age 
of  sixteen. 

Appeal  of  the  guardians  of  the  West  Ham 
Union  from  the  judgment  of  the  Divisional  Oourt 
upon  a  case  stated  upon  an  appeal  to  quarter 
sessions. 

On  the  3rd  Dec.  1901  the  guardians  of  the 
Holbeach  Union  obtained  an  order  of  two  justices 
whereby  it  was  adjadged  that  the  parish  of  West 
Ham  in  the  West  Ham  Union  was  the  place  of 
the  legal  settlement  of  George  Ernest  Neep,  aged 
about  two  years,  a  pauper,  and  the  guardians  of 
the  West  Ham  Union  were  ordered  to  receiye 
and  provide  for  the  pauper  according  to  law. 

The  guardians  of  the  West  Ham  Union  gave 
due  notice  of  appeal  to  quarter  sessions,  and  the 
appeal  was  entered.  By  consent  of  the  parties, 
and  by  order  of  Walton,  J.,  a  special  case  was 
stated  for  the  opinion  of  the  High  Oourt,  in  which 
the  facts  were  stated  as  follows : 

George  Ernest  Neep,  the  pauper  infant,  was  the 
illegitimate  child  of  Emma  Neep,  and  was  bom  in 
Holbeach  Union  Workhouse  on  the  25th  Oct. 
1899. 

Emma  Neep,  the  motlier  of  the  pauper  infant, 
was  the  illegitimate  child  of  Mary  Ann  Neep,  and 
was  bom  in  the  parish  of  Tilney  St.  Lawrence,  in 
the  Wisbech  Union,  on  the  11th  April  1879. 

Mary  Ann  Neep  married  Alfred  Frederick 
Ohapman  at  Tilney  St.  Lawrence  on  the  2drd 
Dec.  1881. 

From  the  27th  June  1890  to  the  7th  Sept.  189S 
Alfred  Frederick  Ohapman  resided  in  the  parish 
of  West  Ham,  in  tJie  West  Ham  Union,  with  his 
wife,  for  a  term  of  three  years  in  such  manner 
and  under  such  circumstainces  in  each  of  those 
years  as  would,  in  accordance  with  the  several 
statutes  in  that  behalf,  render  him  irremovable 
therefrom  and  settled  therein. 

From  the  7th  Sept.  1893  Alfred  Frederick 
Ohapman  continued  to  reside  in  the  parish  of 
West  Ham,  and  was  in  receipt  of  relief  from  the 
West  Ham  Union  until  the  time  of  his  death  on 
the  8th  Sept.  1894.  His  wife  resided  with  him 
until  his  death. 

From  the  8th  Sept.  1894  the  widow,  Mary 
Aim  Ohapman,  continued  to  reside  in  the  parish 
of  West  Ham,  and  was  in  receipt  of  parish  relief 
from  the  West  Ham  Union  from  the  8th  Sept 
1894  until  the  28th  Nov.  1895,  when  she  ceased  to 
reside  in  the  West  Ham  Union.  She  died  in  the 
Poplar  Union  Infirmary  on  the  14th  Oct.  1896. 

From  the  27th  June  1890  to  the  28th  July 
1893  Emma  Neep,  the  mother  of  the  pauper 
infant,  resided  with  Alfrad  Frederick  Ohapman 
and  her  mother  in  the  parish  of  West  Ham. 

On  the  28th  July  1893  she  went  into  service  in 
the  Poplar  Union,  and  has  since  had  no  settled 
residence. 

On  the  3rd  Dec.  1901  an  order  of  justices  was 
obtained  on  behalf  of  the  guardians  of  the 
Holbeach  Union  adjudging  the  pauper  infant  to 
be  settled  in  the  West  Ham  Union,  and  notice  of 
that  order  was  duly  given  to  the  guardians  of  the 
West  Ham  Union. 

The  West  Ham  Union  affirmed  that  the  settle- 
ment of  Emma  Neep  could  not  be  ascertained 
without  inquiring  into  the  derivative  settlement 
of  her  parent,  Mary  Ann  Ohapman,  and  that  she 
must  be  deemed  to  be  settled  in  the  parish  of 
Tilney  St.  Lawrence,  where  she  was  bom. 


646 


MAGISTRATES'   CASES. 


App.]       Guardians  of  Wbst  ELa.m  Union  v.  Guardians  of  Holbbach  Union.       [App. 


The  Holbeacli  Union  affirmed  that  Emma  Neep 
acquired  a  legal  settlement  in  the  parish  of 
West  Ham  by  reason  of  the  residence  therein 
of  Alfred  Frederick  Chapman  and  his  wife,  or 
by  reason  of  the  residence  of  Emma  Neep  for 
upwards  of  three  years  prior  to  the  28th  July 
1893  in  snch  manner  and  under  such  circum. 
stances  in  each  of  those  years  as  would,  in 
accordance  with  the  several  statutes  in  that 
behalf,  render  her  irremovable  therefrom. 

The  question  for  the  opinion  of  the  court  was 
whether,  on  the  above-stated  facts,  Emma  Neep 
acquired  a  settlement,  under  39  &  40  Yict.  c.  61, 
6s.  34  and  35,  in  the  parish  of  West  Ham,  in  the 
West  Ham  Union. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Yict.  o.  61)  provides : 

Sect.  34.  When  any  person  shall  have  resided  for  the 
term  of  three  years  in  any  parish,  in  snoh  manner  and 
under  snch  oironmstEuioeB  in  each  of  snoh  years,  as 
wonld  in  aooordanoe  with  the  several  statutes  in  that 
behalf  render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein  until  he  shall  acquire  a  settlement  in 
some  other  parish  by  a  like  residence  or  otherwise ; 
provided  that  an  order  of  removal  in  respect  of  a 
settlement  acquired  under  this  section  shall  not  be  made 
upon  the  evidence  of  the  person  to  be  removed,  without 
such  corroboration  as  the  justices  or  court  think  soffi- 
oient. 

Sect.  35.  No  person  ehall  be  deemed  to  have  derived 
a  settlement  from  any  other  person,  whether  by  parent- 
age, estate,  or  otherwise,  except  in  the  case  of  a  wife 
from  her  hnsband,  and  in  the  case  of  a  child  undsr  the 
age  of  sixteen,  which  child  shall  take  the  settlement  of 
its  father  or  of  its  widowed  mother,  as  the  case  may  be, 
up  to  that  age,  and  shall  retain  the  settlement  so  taken 
untU  it  shall  acquire  another.  An  illegitimate  child 
shall  retain  the  settlement  of  its  mother  until  such 
child  acquires  another  settlement.  If  any  child  in  this 
section  mentioned  shall  not  have  acqoired  a  settlement 
for  itself,  or  being  a  female  shall  not  have  derived  a 
settlement  from  her  husband,  and  it  cannot  be  shown 
what  settlement  such  child  or  femal  derived  from  the 
parent  without  inquiring  into  the  deri^tive  settlement 
of  snch  parent,  such  child  or  female  shall  be  deemed  to 
be  settled  in  the  parish  in  which  he  or  she  was  born. 

The  Divisional  Court  (Lord  Alverstone,  O.J., 
Wills  and  Ghannell,  JJ.)  held  that  the  mother  of 
the  pauper  had  acquired  a  settlement  of  her  own 
by  residence  in  West  Ham  while  under  the  age  of 
sixteen,  and  dismissed  the  appeal  (ante,  p.  339; 
89  L.  T.  Rep.  609). 

The  West  Ham  Union  appealed. 

Lush,  K.G.  and  W,  J.  GrUbhe  for  the  appellants. 
— The  decision  of  the  Divisional  Court  was 
wrong  and  ought  to  be  reversed.  A  child  under 
the  age  of  sixteen  cannot  acquire  a  settlement  of 
its  own.  The  provisions  of  sect.  35  of  the  Divided 
Parishes  Act  1876  show  that  a  child  under  six- 
teen must  derive  its  settlement  from  its  parent, 
unless  the  settlement  of  the  parent  is  derivative, 
in  which  case  it  must  be  deemed  to  be  settled  in 
the  parish  in  which  it  was  bom : 

Manchester  Overseers  v.  Ormskirk  Union,  62  L.  T. 
Bep.  661 ;  24  Q.  B.  Div.  678. 

In  this  case  the  pauper  was  illegitimate,  and 
therefore  woald  take  the  settlement  of  its  mother, 
if  that  settlement  was  not  derivative.  But  Emma 
Neep,  the  mother  of  the  pauper,  never  had  a 
settlement  of  her  own,  but  only  a  derivative 
settlement  from  her  mother,  Mary  Ann  Chapman, 
whose  settlement  was  derivative  from  her  hus- 


band. Therefore  the  last  part  of  sect.  35  appUes; 
and  the  settlement  of  the  pauper's  mother  is  the 
place  in  which  she  was  bom : 

Reigate  Union  v.  Croydon  Union,  61 L.  T.  Rep.  733 ; 

UApp.  Cas  465; 
BolUnghoum  Union  v.  West  Ham  Union,  44  L.  T. 

Bep.  520 ;  6  Q.  B.  Div.  580. 

The  case  of  Beg.  v.  Leeds  Union  (40  L.  T.  Bop. 
521 ;  3  Q.  B.  Div.  323),  so  far  as  it  may  be  to  the 
contrary,  has  been  overruled  or  disapproved  in 
West  Ham  Union  v.  Churchwardens  of  St.  Matthew, 
Bethnal  Oreen  (70  L.  T.  Bep.  818 ;  (1894)  A  G. 
230).  The  case  of  Beg.  v.  Elvet  (2  E.  &  E.  266), 
which  was  relied  on  by  the  court  below,  wss 
decided  before  the  Act  of  1876,  and  cannot  now 
be  regarded  as  law.  The  case  of  Highworth  <Md 
Sioindon  Union  v.  Westbury -on- Severn  Union  (61 
L.  T.  Bep.  733 ;  14  App.  Gas.  465)  is  distinguish- 
able. There  part  of  the  three  years'  residence 
was  subsequent  to  her  attaining  the  age  of 
sixteen. 

J,  F,  P.  Bawlinson,  K.O.  and  C.  B,  Marriott, 
for  the  respondents,  were  not  called  upon  to 
argue. 

Collins,  M.B. — This  case  has  raised  intricate 
questions  as  to  the  settlement  of  a  pauper,  but 
in  the  result  it  seems  to  me  to  resolve  iteelf  into 
one  comparatively  simple  point.  Now,  the  pauper 
is  the  illegitimate  son  of  Emma  Neep.  He  was 
bom  in  the  workhouse  of  the  Holbeach  Union  on 
the  25th  Oct.  1899.  Emma  Neep  is  the  ill^ti- 
mate  daughter  of  Mary  Ann  Neep,  and  she 
was  bom  in  the  parish  of  Tilney  St.  Lawrenoa, 
in  the  Wisbech  Union,  on  the  11th  April  1879. 
The  question  on  this  appeal  is  reallj  whether 
Emma  Neep  acquired  a  settlement  of  her  own  by 
three  years  residence,  while  she  was  under  the  age 
of  sixteen,  n  the  parish  of  West  Ham,  where  Imt 
mother  resided  with  Chapman,  the  man  whom 
she  had  married  after  the  birth  of  Smma  Neen. 
From  the  27th  June  1890  to  the  7th  Sept  18^ 
Chapman  resided  with  his  wife  in  the  parish  of 
West  Ham  for  the  term  of  three  years  in  such  a 
manner  and  under  such  circumstances  in  each  of 
snch  years  as  would,  in  accordance  with  the 
several  statutes  in  that  behalf,  render  him  irre- 
movable therefrom  and  settled  therein.  The 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876,  by  sect.  34,  deals  with  such  a  state  of  facts 
as  that.  Sect.  34  provides  that :  "  Where  any 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish  in  snoh  manner  and  under 
such  circumstances  in  each  of  such  years  as 
would  in  accordance  with  the  several  statutes 
in  that  behalf  render  him  irremovable,  he  shall 
b  deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  in  some  other  pariah  by  a 
like  residence  or  otherwise."  The  case  of 
Chapman  and  his  wife  came,  therefore,  within 
the  terms  of  that  section.  Then  the  case  of 
Emma  Neep,  who  was  an  illegitimate  child,  is 
dealt  with  by  sect.  35  of  the  Act.  That  sectioii 
provides  that :  "  An  illegitimate  child  shall  retaia 
the  settlement  of  its  mother  until  such  rhild 
acquires  another  settlement.  If  any  child  in  thii 
section  mentioned  shall  not  have  acquired  a 
settlement  for  itself,  or  being  a  female  chiid  shall 
not  have  acquhred  a  settlement  from  her  husband, 
and  it  cannot  be  shown  what  settlement  snch 
child  or  female  derived  from  the  parent  without 
inquiring  into  the  derivative  settlement  of  such 
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parent,  suoh  child  or  female  shall  be  deemed  to 
settled  in  the  parish  in  which  he  or  she  was  born." 
Therefore,  if  £jmma  Neep  acquired  a  settlement 
for  herself  by  residing  in  the  parish  of  West 
Ham,  the  infant  pauper  has  a  settlement  in  that 
parish.  If  she  did  not  so  acquire  a  settle- 
ment, then  it  is  contended  that  the  pauper 
has  not  a  settlement  in  Uiat  parish.  The 
only  thing  that  could  prevent  Emma  Neep 
from  aoouirine  a  settlement  in  the  parish 
of  West  Ham  oy  her  three  years'  residence  in 
that  parish  appears  to  be  the  fact  that  she  was 
under  the  age  of  sixteen  while  she  resided  there. 
The  question  which  we  hare  to  decide  appears, 
ther^ore,  to  be  whether  a  person  can  acquire  a 
settlement,  under  sect.  34t  of  the  Act,  by  resi- 
dence in  a  parish  while  under  the  age  of  six- 
teen. It  has  been  contended  on  behalf  of  the 
appellants  that  sect.  34  of  the  Act  deals  only  with 
emancipated  persons,  and  that  the  residence  in  a 
parish  of  a  person  under  the  age  of  sixteen,  an 
age  fixed  for  the  first  time  by  this  Act,  cannot 
confer  a  settlement  upon  that  person.  In  my 
opinion,  it  is  not  necessary  for  us  now  to  decide 
this  question  upon  general  principles,  for  it  seems 
to  me  that  the  question  has  already  been  decided 
in  the  case  of  Meg.  t.  Elvet  (2  E.  &  E.  266).  The 
headnote  to  that  case  is  as  follows :  "  In  1835  the 
pauper's  father  and  mother  went  to  reside  at  E., 
and  they  both  continued  to  reside  there  till  July 
1847.  The  pauper  was  bom  there  in  Jan.  1844. 
In  July  1847  the  mother  became  chargeable  to  Ej. 
as  a  lunatic,  and  was  removed  to  an  asylum  at  B. 
In  Sept.  1849  an  order  was  made  by  justices, 
adjudging  the  mother's  settlement  to  be  in  S. 
Alter  remaining  in  the  asylum,  at  the  charge  of 
S.,  for  several  years,  she  was  removed  to  the 
workhouse  in  S.,  and  was  maintained  there  by  S. 
as  a  lunatic  till  her  death  in  Oct.  1858.  The 
pauper  continued  to  reside  with  her  father  in  E. 
from  her  birth  till  his  death  in  1857,  and  after  his 
death  she  remained  there  till  Feb.  1858,  when  she 
became  chargeable  to  E.  In  Dec.  1858  an  order 
was  made  for  her  removal  to  S.,  which  was 
quashed  on  appeal  by  an  order  of  sessions  :  Held, 
oonfirming  the  order  of  sessions,  that  the  pauper 
was,  by  statute  9  &  10  Vict.  c.  66,  irremovaole 
from  E.,  for  that  the  relief  afforded  to  her  father 
hj  the  maintenance  of  her  mother  did  not  deprive 
him  of  the  status  of  irremovability  from  E., 
which  he  had  previously  acquired;  that  that 
status  was  communicated  to  the  pauper,  and  that 
she  retained  it  at  the  date  of  the  order  of 
removal."  The  judgmente  in  that  case  are  very 
short,  and  I  will  read  them.  Lord  Campbell, 
O.J.  said :  "  I  am  of  opinion  that  the  pauper,  by 
her  residence  with  her  father,  acquired  the  status 
of  irremovability.  This  status,  which  the  father 
acquired  before  he  received  relief  through  his 
wile,  was  not  taken,  from  him  by  such  subsequent 
receipt  of  relief,  and,  at  the  time  when  the  order 
for  her  removal  was  made,  the  pauper  continued 
irremovable,  her  mother  being  then  dead." 
Wightman,  J.  said :  "  By  her  residence  with  her 
father  the  pauper  became  irremovable,  and,  as  she 
continued  to  reside  in  the  respondent  township 
down  to  the  time  that  the  order  for  her  remov^ 
was  made,  and  her  mother  had  died  before  that 
time,  she  was  then  still  irremovable."  Erie,  J. 
said :  "  The  fact  that  the  father  of  the  pauper 
received  relief  after  he  had  acquired  the  status  of 
irremovability  does  not  appear  to  me  to  affect  the 


question.  When  the  father  died  the  pauper  had 
acquired  an  independent  status  of  irremovability^ 
which  she  ratained  down  to  the  time  that  the 
order  of  removal  was  made."    In  that  case  the 

Eauper  was  not  fourteen  years  at  the  time  when 
er  father  died,  but  it  was  held  that  she  had 
acquired  a  status  of  irremovability  by  residence 
in  the  parish  with  her  father.  On  behalf  of  the 
appellante  it  has  been  contended  that  the  status  of 
irremovability  referred  to  in  that  case  was  a  status 
derived  from  the  father,  and  that  the  decision 
did  not  mean  that  the  child  could  be  acquiring  an 
independent  stetus  of  irremovability  by  residence 
during  the  lifetime  of  her  father.  It  is  possible 
that  that  contention  may  not  be  inconsistent 
with  the  language  of  Lord  Oampbell  and  Wieht« 
man,  J.  considered  alone,  but  it  is  certainly 
inconsistent  with  the  judgment  of  Erie,  J.,  who 
expressly  said  that  the  pauper  had  acquired  an 
inaependent  status  of  irremovability  when  her 
father  died.  I  think  that  the  judgment  of  Erie, 
J.  really  is  the  key  to  the  whole  situation,  and 
that  the  other  learned  judges  intended  to  decide 
the  case  upon  the  same  grounds.  That  case, 
therefore,  seems  to  decide  that  the  residence  of 
a  chUd  with  ite  parent,  even  while  unemanci- 
pated,  may  be  relied  on  as  having  conferred  on 
the  child  tne  status  of  irremovabili^  after  emanci- 
pation. Then  came  the  case  of  Highworth  and 
Swindon  Union  v.  Weshury^on' Severn  Union  (61 
L.  T.  Rep.  733;  14  App.  Oas.  465)  in  the  House 
of  Lords.  What  was  the  view  there  taken  of  this 
question?  Lord  Halsbury,  L.G.  said:  "The 
second  case,  that  of  the  Highworth  and  Swindon 
Union  v.  Westhury-on- Severn  Union,  1  think  is 
concluded  by  the  authority  of  Lord  Oampbell  and 
Wightman  and  Erie,  JJ.,  which  I  should  be  very 
sorry  to  see  disturbed.  I  agree  with  Stephen 
and  Oharles,  JJ.  that  the  case  of  Beg.  v.  lllvet 
(uhi  8up.)  determines,  and  rightly  determines,  the 
question  in  debate.  The  pauper  had  by  more 
than  the  necessary  period  of  residence  acquired 
a  status  of  irremovability,  and  so  was  "  settled  " 
in  the  parish  of  Bhydgwern.  It  is  true 
that  during  a  part  of  that  period  she  was 
under  sixt^een  years  of  age,  and  it  is  trae 
that,  if  it  be  assumed,  as  it  was  by  the  Oourt 
of  Appeal,  that  unemancipated  residence  will  not 
fiuffice,  then  she  had  not  accomplished  the  neces- 
sary period  of  emancipated  residence.  The  statute 
knows  no  such  distinction.  It  makes  the  eman- 
cipated and  the  unemancipated  equally  irre- 
movable, and,  if  so,  the  periods  of  emancipated 
and  unemancipated  residence  may  be  put  together. 
Now,  it  must  be  observed  that  Lord  Halsbury 
treats  all  the  judges  in  Reg,  v.  Elvet  (ubi  sup.)  aa 
having  decided  the  same  point,  though  Erie,  J. 
alone  dealt  with  it  expressly.  It  has  been  said 
for  the  appellante  that  we  must  assume  that 
Lords  Watson  and  Macnaghten  decided  dif- 
ferently from  the  Lord  Ohancellor;  but,  when 
we  sift  what  they  said,  it  seems  to  me  to  be  clear 
that  Lord  Macnaghten  did  not  say  anytJiing  con- 
flicting with  what  the  Lord  Ohancellor  said,  but 
on  the  contrary  adopted  the  same  line  of  argu- 
ment. He  treated  it  as  following  from  the  deci- 
sion in  Meg.  v.  Elvet  {ubi  aup.)  that  the  residence 
of  an  unemancipated  person  can  form  the  founda- 
tion of  a  settlement,  and  he  pute  together  tho 
time  of  the  paaper's  residence  while  unemanci- 
pated and  that  of  her  residence  while  emacipated ; 
he  said  nothing  from  which  it  can  be  implied  that. 
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if  the  whole  period  of  reaidenoe  had  been  before 
the  pauper  attained  the  age  of  sixteen,  it  would 
not  nave  been  just  as  effective  upon  the  question 
arising,  after  she  attained  the  age  of  sixteen, 
whether  she  had  acquired  a  settlement.  On  behalf 
of  the  appellants  it  was  strongly  urged  that  the 
judgment  of  Lord  Watson,  which  was  said  to  be 
the  governing  judgment,  decided  something  dif- 
ferent. On  scrutinising  that  judgment  closely, 
although  there  certainly  are  some  passages  which 
reauire  careful  consideration  with  the  context  in 
oraer  to  ascertain  their  meaning,  I  think  that  he 
did  not  intend  to  say  anything  different  from 
what  the  Lord  Chancellor  had  said.  Lord  Watson 
said :  "  I  have  been  unable  to  find  in  sect  34  any 
provision,  express  or  implied,  to  the  effect  that 
an  emancipated  child  claiming  a  settlement  under 
its  provisions  is  uot  to  have  the  bmiefit  of  residence 
whilst  it  was  under  the  age  of  sixteen.  The  only 
provision  having  a  bearing  upon  the  point 
18  to  be  found  in  sect.  35,  which  enacts  that 
until  emancipation  the  child  shall  retain  the 
settlement  of  its  father  or  widowed  mother. 
That  provision  does  not  necessarily  imply  that  on 
attaining  the  age  of  sixteen  the  child  is  not  to 
have  the  benefit  of  previous  residence ;  but,  even 
if  it  pointed  to  that  result,  I  do  not  think  that 
any  mere  implication  derivable  from  it  can  be 
permitted  to  oveitide  the  express  enactment  of 
fleet.  34.  The  only  test  of  residence  sufficient  to 
ffive  '  any  x>er8on '  a  settlement  under  that  section 
18  that  it  shall  be  such  as  would,  *  in  accordance 
with  the  several  statutes  in  that  behalf,  render 
him  irremovable ' ;  and  the  case  of  Beg.  v.  Elvet 
{ubi  8up,)  is  a  clear  authority  to  the  effect  that 
the  pauper's  residence  under  sixteen,  coupled  with 
her  residence  after  she  attained  that  aee,  did 
render  her  irremovable  in  accordance  with  these 
statutes."  In  that  passage  Lord  Watson  dis- 
tincUy  affirms  the  same  view  as  that  expressed  by 
the  Lord  Chancellor  and  Lord  Macnaghten.  It 
ban  been  argued  that  in  an  earlier  part  of  his 
judgment  Lord  Watson  laid  down  the  law  in  a 
manner  inconsistent  with  that  view  when  he  said, 
referring  to  the  3rd  clause  of  sect.  35:  "The 
provisions  of  the  clause  have,  in  my  opinion,  no 
application  to  children  under  the  age  of  sixteen, 
and  do  not  qualify  the  preceding  enactment  of 
sect  35  to  the  effect  that  a  legitimate,  or  that  of 
4  &  5  Will  4  to  the  effect  that  an  illegitimate, 
ohild  shall  continue  to  retain  its  parentrge  settle- 
ment until  it  has  reached  that  age.  The  clause 
assumes  that  the  children  whose  settlements  are 
the  subject  of  inquiry  are  not  unemancipated, 
but  are  paupers  in  their  own  right,  and  capable  of 
acquiring  a  settlement  for  themselves."  I  think 
that,  as  Bomer,  L.J.  has  pointed  out,  Lord 
Watson  was  there  referring  to  the  position  of  an 
unemancipated  person  while  unemancipated,  and 
not  to  the  effect  after  he  has  become  emancipated 
of  residence  during  the  time  he  was  unemanci- 
pated. There  is,  therefore,  a  unanimous  s^rma- 
tion  by  the  House  of  Lords  of  the  principle  laid 
down  in  Beg.  v.  Elvet  {ubi  eup,)  that  the  residence 
of  a  person  before  emancipation  can  confer  a 
status  of  irremovability  and  consequently  a  settle- 
ment. In  the  present  case  the  mother  of  a  pauper 
completed  three  years'  residence  while  under  six- 
teen in  the  parish  of  West  Ham  in  such  manner 
and  under  such  circumstances  as  to  render  her  irre- 
movable,  and  now  that  she  is  over  the  age  of  sixteen 
flhe  can  claim  that  that  residence  confers  a  settle- 


ment in  accordance  with  the  principle 
in  the  House  of  Lords  in  Highworih  and  8wvnd<m 
Union  v.  Weetbury-on-Sevem  Union  (uM  ewp,). 
The  only  difference  which  I  can  discover  between 
the  present  case  and  Beg,  v.  EhH  (ubi  eup.)  is  the 
fact  that  in  that  case  after  her  father's  death  the 
pauper  continued  to  reside  in  the  parish ;  but  the 
principle  of  that  decision,  that  residence  before 
emancipation  may  be  taken  into  account  as  con- 
ferring a  status  of  irremovability,  applies  to  the 
present  case.  Upon  these  grounds  I  think  that 
this  appeal  fails  and  must  be  dismissed. 

BoMBB,  L.J. — ^Doing  my  best  to  guide  myself 
by  the  authorities  as  they  stand  since  the  decision 
of  the  three  cases  in  the  House  of  Lords  which 
have  been  cited  to  us.  I  come  to  the  same  conda- 
sion  as  the  Master  of  the  Bolls  that  this  appeal 
fails.  I  think  that  this  case  is  governed  by  the 
second  of  those  cases — viz.,  Highworih  and 
Swindon  Union  v.  Westbury'On-Sevem  Union  (ubi 
8vp.).  I  think  that  that  case  decided  in  principle 
that  a  child,  after  emancipation,  may  claim  to 
have  acquired  a  settlement  oy  virtue  of  residence 
for  three  years  in  a  parish  with  his  parent  while 
under  sixteen  years  of  age.  The  Lora  Chancellor, 
as  the  Master  of  the  Bolls  has  pointed  out^ 
clearly  states  that  sect.  34  makes  no  distinction 
for  this  purpose  between  emancipated  residenos 
and  unemancipated  residence.  The  other  learned 
lords  did  not  differ  from  that  view.  On  the  con- 
trary, they  all  based  their  judgments  upon  the 
case  of  Beg.  v.  Elvet  (ubt  9up.)  as  being  a  decision 
by  which  the  case  before  them  was  to  be  decided. 
I  will  only  add  that  I  think  that  the  sogeestion 
is  unfounded  that  Lord  Watson  diffeo^d  from 
that  view  when  stating  his  fourth  propositioii, 
where  he  said  (stating  what  was  the  effect  of 
sect.  35)  :  "  In  all  cases  where  the  parent's  settle- 
ment was  itself  derivative,  to  throw  children  of 
either  class,  as  soon  as  they  attain  the  age  of 
sixteen,  upon  their  own  birth  settlement  uniirthey 
acquired  another."  He  was  stating  a  short 
proposition,  and  I  think  that  he  naturally  then 
used  expressions  pointing  to  tiie  future.  It 
appears  to  me  that  he  did  not  mean  that  a  child, 
after  it  became  emancipated,  could  not  have  a 
settlement,  other  than  a  birth  settlement,  by 
reason  of  a  residence  before  emancipation.  I 
agree,  therefore,  that  this  appeal  fails  and  must 
be  dismissed. 

Williams,  L.J. — ^I  am  of  the  same  opinion. 
It  appears  to  me  that  the  judgment  of  the 
Divisional  Court  is  in  entire  aocorcbnce  with  the 
language  of  the  statute  and  the  decision  in  Beg. 
V.  Elvet  (ubi  eup.).  In  the  present  case  Maiy 
Ann  Neep  derived  a  settlement  from  her  husband 
by  reason  of  her  residence  with  him,  but  that 
settlement  could  not  be  imparted  to  her  dan^ter 
Emma  Neep  under  the  terms  of  the  statute.  It 
has  been  contended  that  in  consequence  Emma 
'Neep,  the  mother  of  the  pauper,  could  not  have 
acquired  a  settlement  in  West  'H&ui,  and  was 
relegated  to  her  birth  settlement.  It  was  amed 
for  the  appeUante  that  sect.  34  must  he  connned 
to  emancipated  persons,  but  there  is  nothing  in 
the  language  of  the  statute  to  indicate  that  in* 
tention.  &  the  House  of  Lords,  in  Highwof^ 
puv  Swindon  Union  v.  Weeibury-on'Sevem  UnUm 
(ubi  avp.),  the  Lord  Chanoellor  said  that  ia 
sect.  34  no  distinction  is  drawn  between  emanci- 
pated and  unemancipated  persons.    When  sect.  35 


MAGISTRATES'   CASES, 


649 


Ot.  oi*  App.]  Gabbutt  (app.)  v.  Dubhax  Joint  Oohmittu  (resps.).  [Cx.  of  App. 


is  oonsidered,  it  appears  to  me  clearly  to  contem- 
plate that  a  child  can  acquire  settlement  hj  resi- 
dence while  onder  the  age  of  sixteen.  It  says : 
"  If  any  child  in  this  section  mentioned  shall 
not  have  acquired  a  settlement  for  itself  .  .  . 
and  it  cannot  be  shown  what  settlement  such 
■child  .  .  .  derived  from  the  parent  without 
inquiring  into  the  derivative  settlement  of  such 
parent,  such  child  .  .  .  shall  be  deemed  to 
ne  settled  in  the  parish  in  which  he  or  she  was 
bom«"  In  the  present  case  it  happens  that  the 
settlement  of  Manr  Ann  Neep,  the  mother,  and 
of  her  daughter,  Emma  Neep.  is  the  same,  the 
one  indeed  being  derivative  and  the  other  acquired 
by  residence,  but  I  cannot  see  any  reason  under 
the  Act  why  the  settlement  acquired  by  residence 
should  not  take  effect.  This  case  seems  to  me 
really  to  be  concluded  by  the  authority  of  Beg.  v. 
JEHvet  {ubi  tup.)  and  Highwarih  and  Swmdon 
Union  v.  Wettbiiry  on-Sevem  Union  (ubi  »up,), 
Acoordinff  to  those  cases  residence  during  a 
period  before  emancipation  may  be  added  to  resi- 
dence after  emancipation  for  the  purpose  of  con- 
ferring a  settlement.  If  a  settlement  can  be  so 
acquired,  whv  should  a  settlement  not  be  acquired 
where  the  whole  period  of  residence  was  before 
emancipation  P  I  can  see  no  reason  for  making 
any  distinction  between  the  two  cases.  In  my 
opinion  the  decision  of  the  Divisional  Court  was 
Tight,  and  this  appeal  fails,     ^^^j  dismUmid. 

Solicitors  for  the  appellant,  F,  E,  HiUsary, 
Solicitors  for  the  respondents,  CdUara    and 
VuUiamy,  for  Bu^ard  P.  Mo8$op,  Holbeaoh. 


June  25,  27,  cmd  28, 1904. 
(Before  Collins,  M.B.,  Stiblinq  and 

lilATHSW,  L.  J  J.) 

Oabbtttt  (app.)  V,  Dubham  Joint  CoMMiTrn 

(reaps.),  (a) 

appbal  fbom  thb  kino's  bench  diyision. 

JPoliee  ~-  Pension  —  "  approved  aermce  "  -^  Con- 
Hnuoue  eervice — Break  in  service — Police  Act 
1890  (53  <it  54  Vict  e.  45),  s.  1. 

By  sect  1  (a)  of  the  Police  Act  1890,  evenf  con- 
stable  in  a  police  force  is  entitled,  suhject  to 
certain  provisions,  to  retire  and  receive  a  pension 
for  Ufe,  "if  he  has  completed  not  less  than 
twenty-five  years'  approvea  service.** 

Held,  by  CoUins,  M.B.  and  SHrlin^,  LJ., 
Maihew,  L,J,  dissenting,  that  the  service  there 
mentioned  meant  a  continuous  service. 

Judgment  of  the  Divisional  Court  {ante,  p.  401; 
90  L.  T.  Bep.  26 ;  (1904)  1  K.  B.  522)  affirmed. 

Appbal  by  Carbutt  against  a  judgment  of 
the  Divisional  Court  (Lord  Alverstone,  O.J., 
Lawrance  and  Kennedy,  JJ.)  upon  a  case  stated 
by  the  Court  of  Quarter  Sessions  of  the  county  of 
Durham,  upon  an  application  by  the  appellant, 
Qarbutt,  a  retired  police  constable,  by  w^  of 
appeal  under  sect  11  of  the  Police  Act  1890, 
a^nst  the  refusal  of  the  Durham  Joint  Com- 
mittee to  order  payment  to  him  of  a  pension 
under  that  Act. 

On  the  hearing  of  the  application  the  a(>pellant 

la)  Beported  by  E.  Hinlkt  Shith,  Eiq.,  Barriiter-ftt-Law. 

Mao.  Cas.— Yol.  XXI. 
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relied  upon  a  certificate  of  approved  service  for 
upwards  of  twent^r-five  years  which  was  produced  to 
the  courts  and  wmch  (save  for  the  objection  herein- 
after mentioned)  was  admitted  to  be  a  certificate 
duly  ffiven  under  the  Act  and  to  refer  to  the 
appelmnt. 

The  certificate,  which  was  signed  by  the  actinff 
chief  constable,  showed  that  the  appellant  had 
joined  the  force  on  the  7th  Sept.  1876  and  had 
resigned  on  the  30th  April  1881,  a  period  of  four 
years  236  days ;  that  he  had  been  reinstated  on 
the  27th  Aug.  1881,  and  had  been  called  on  to 
resign  on  the  9th  Feb.  1889,  a  period  of  seven 
years  167  days:  and  that  he  had  been  again 
reinstated  on  the  1st  April  1889,  from  which  date 
he  had  served  until  his  final  retirement  for 
thirteen  years  sixty-one  days;  making  a  total 
approved  service  of  twenty-five  years  ninety-nine 
days.  The  certificate  also  certified  that  ''the 
term  of  approved  service  entered  above  has  been 
diligent  ana  faithful  service  within  the  meaning 
of  sect.  4  of  the  Police  Act  1890." 

The  respondents  contended  that  the  certificate 
though  *'  sufficient  evidence,*'  was  not  conclusive 
and  tendered  evidence  to  the  effect  that  the 
service  of  the  appellant  during  the  x>eriod  had 
not  in  fact  been  oiligent  and  faithful  service ;  and 
contended  that  the  certificate  related  to  the 
period  of  service  and  was  not  conclusive  evidence, 
and  that  the  acting  chief  constable  could  not 
certify  as  to  character,  which  appeared  from  the 
police  records,  and  that  the  joint  committee  were 
entitied  to  exercise  their  discretion  as  to  gpranting 
or  withholding  a  pension  on  the  ground  of  mis- 
conduct 

The  appellant  contended  that  it  was  not  open 
to  the  reepoD  dents  to  contradict  the  certificate, 
and  that  such  evidence  was  therefore  inadmis- 
sible. 

On  this  point  the  justices  agreed  with  the  con- 
tention of  the  appellant,  and  refused  to  receive 
evidence  as  to  the  appellant's  character. 

The  respondents  further  contended  that  upon 
the  true  construction  of  the  Act  it  was  necessary 
that  the  whole  x>eriod  of  service  of  twentT-five 
years  should  be  continuous  in  order  to  entitle  the 
appellant  to  a  pension  in  respect  thereof. 

The  appellant  contended  that  the  period  need 
not  be  continuous,  and  further  contended  that, 
even  so,  the  certificate  of  approTed  service  once 
given  precluded  the  respondents  from  raising  this 
point. 

The  Court  of  Quarter  Sessions  considered  that 
the  Act  required  that  the  whole  period  should  be 
continuous,  and,  inasmuch  as  the  ceroificate 
showed  upon  its  face  that  there  had  been  two 
breaks  in  tiie  period  of  serrice,  they  considered 
that  it  was  open  to  the  respondents  to  raise  this 
point. 

They  accordingly  dismissed  the  appellant's 
application. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  whether  the  Court  of  Quarter  Sessions  were 
right  in  dismissing  the  application  on  the  ground 
stated ;  and  (2)  whether  they  were  riefat  in  reject- 
ing the  evidence  tendered  on  behalf  of  the 
respondents. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Lawrance  and  Kennedy,  JJ.)  dismissed  the  appeal 
on  the  ground  that  the  service  mention^  in 
sect.  1  (a)  of  the  Police  Act  1890  is  a  continuous 
service,  and   the   appellant    was   therefore  not 
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entitled  to  a  pension :  (90  L.  T.  Rep.  26 ;  (1904) 
1  K.  B.  522). 
The  appellant  appealed. 

The  Police  Act  1890  (53  &  54  Yict.  o.  45) 
provides  as  follows : 

Seot.  1.  Snbjeot  to  the  proyimons  of  this  A.ot,  erery 
ooDBtable  in  a  police  foroe — (a)  if  he  has  oompleted  not 
lesa  than  twenty-five  yean  approved  eervioe,  and  where 
a  limit  of  age  is  presoribed  by  the  pension  scale  in  foroe 
under  this  Acfc  is  of  an  age  not  less  than  the  age  bo 
preaoribed  shall  on  the  expiration  of  snoh  time  not 
ezoeeding  foor  months  after  he  has  given  written  notioe 
to  the  police  anthprity  of  his  desire  to  retire  as  the 
police  authority  may  fix,  be  entitled  without  a  medical 
certificate  to  retire  and  receive  a  pension  for  life    .    .    . 

Sect.  4  (1).  The  service  of  a  constable  for  the  pur- 
poses of  this  Act  shall  be  subject  to  such  deductions  in 
respect  of  sickness,  misconduct,  or  neglect  of  duty  as 
may  be  made  therefrom  in  pursuance  of  the  regulations 
of  the  force  to  which  the  constable  belongs ;  and  the 
expresion  "  apprt^ed  service  "  shall  for  the  purposes  of 
this  Act  mean  such  service  as  may  after  such  deductions 
as  aforesaid  (if  any)  be  certified  under  the  order  of  the 
police  authority  to  have  been  diligent  and  faithful 
service  .  .  .  (2)  A  certificate  signed  by  the  chief 
officer  of  a  police  force  as  to  the  period  of  a  constable's 
approved  service  in  that  force  shall  be  sufficient  evi- 
dence thereof  ...  (4)  Where  a  constable  has 
served  in  more  than  one  police  force  in  any  part  of  the 
United  Kingdom,  approved  service  in  any  such  police 
foroe  in  which  he  has  completed  not  less  than  three 
years  approved  service  and  ^m  which  he  has  with  the 
written  sanction  of  the  chief  officer  of  that  force 
removed  to  another  force,  shall  be  reckoned  as  approved 
service  in  the  force  in  which  the  constable  is  serving 
at  the  time  of  his  retirement.  (5)  Where  a  constable 
with  the  knowledge  of  the  police  authority  or  the  chief 
officer  of  his  police  force  belongs  to  the  army  reserve, 
and  is  called  out  for  training  or  for  permanent  service, 
he  shall  be  entitled,  on  returning  to  the  police  force 
after  the  end  of  such  trainiog  or  sernce,  to  reckon  any 
approved  service  which  he  was  entitled  to  reckon  at  the 
commencement  thereof. 

Sect.  5.  .  .  .  (3)  Where  a  pension  is  granted  to 
a  constable  on  the  ground  of  incapacity  for  the  per- 
formance of  his  duty,  the  police  authority  shall,  yearly 
or  otherwise,  until  the  power  under  this  Act  of  requiring 
the  constable  to  serve  again  ceases,  satisfy  themselves 
that  the  incapacity  continues,  and,  unless  they  resolve  that 
such  evidence  is  unnecessary,  shall  satisfy  themselves 
by  the  like  evidence  as  above  mentioned.  (4)  In  the 
event  of  the  incapacity  ceasing  before  the  time  at  which 
the  constable  would  if  he  had  continued  to  serve,  have 
been  entitled  without  a  medical  certificate  to  retire  and 
receive  a  pension  for  life,  the  police  authority  may 
eancel  his  pension  and  require  him  to  serve  again  in  the 
police  force,  in  a  rank  not  less  than  the  rank  which  he 
held  before  his  retirement,  and  at  a  rate  of  pay  not  less 
than  the  rate  which  he  received  before  his  retirement. 
(5)  Where  a  constable  so  serves  again,  the  provisions  of 
this  Act  as  to  retirement  and  pensions,  allowances  and 
gratuities  shall  apply  as  if  he  had  not  previously  retired, 
save  that,  except  in  the  case  of  pensions  for  non-acci- 
dental injuries  received  in  the  execution  of  duty,  he  shall 
not  reckon  as  approved  service  the  time  which  elapsed 
between  his  former  retirement  and  the  commencement 
of  his  service  again. 

Sect.  21.  If  a  constable  not  having  been  dismissed 
leaves  a  police  force  without  a  pension  or  gratuity,  the 
police  authority  may,  if  it  seems  to  them  just,  pay  him 
the  whole  or  part  of  the  rateable  deductions  which  have 
been  made  from  his  pay ;  but  this  section  shall  not 
apply  in  the  case  of  his  being  removed  to  another  force 
under  such  circumstances  as  will  enable  him  to  reckon 
his  approved  service  in  the  force  from  which  he 
removes. 


Seot.  36.  The  Acts  mentioned  in  the  fourth  schedule 
to  this  Act  are  hereby  repealed  .  .  .  provided 
that  ...  (2)  This  repeal  shall  not  prevent  say 
constable  from  reckoning  as  iq»proved  service  say 
service  which  he  is  entitled  under  any  enactment 
hereby  repealed  to  reckon  towards  pension  or  super- 
annuation. 

June  25  and  27. — PiekersgUi  and  J.  A,  JohnMton 
(Simey  with  them)  for  the  appellant.  —  The 
''approved  service"  of  a  poUoe  constable  need 
not  be  continuoas  to  entitle  him  to  a  pension. 
There  is  nothing  in  sect.  1  (a)  to  show  that  the 
service  must  be  continuous.  Under  the  defini- 
tion of  **  approved  service  "  in  sect.  4  (1)  all  that 
is  necessary  is  that  the  service  shall  have  been 
"  diligent  and  faithful."  One  of  the  objects  of 
the  Act  is  to  give  police  constables  a  right  to  a 
pension,  and  it  would  have  been  x>erfectly  eas^,  if 
the  Legislature  had  desired  to  narrow  the  nght 
in  this  way,  to  have  expressly  provided  that  the 
approved  service  must  be  continuous.  Relianoe 
is  placed  by  the  respondents  upon  other  sections 
of  the  Act  as  impliedly  showing  that  the  Legis- 
lature intended  that  the  approved  service  must  be 
continuous.  But  the  provisions  of  the  various 
sub-sections  of  sects  4  and  5  are  only  enacted 
ex  abundanti  caiUeld  and  do  not  cut  down  the 
plain  meaning  of  sect.  1  (a).  The  court  ought 
not,  unless  absolutely  obliged,  to  read  into  that 
section  a  word  which  does  not  occur  in  the  Act 
Patterson,  J.  said  in  a  well  known  case :  "  Every 
day  I  see  the  necessity  of  not  importing  into 
statutes  words  which  are  not  to  be  found  there. 
Such  a  mode  of  interpretation  only  gives  occa- 
sion to  endless  difficulties : 

King  v.  Burrell,  12  A.  A  E.  460. 

And  Parke,  B.  said :  "  It  is  a  well-established  rule 
in  the  construction  of  Acts  of  Parliament  not  to 
introduce  any  new  words,  unless,  without  such 
introduction,  something  manifestly  absurd  or 
repugnant  would  follow  " : 

WilUama  v.  BoherU,  1  C.  Ai.  &  B.  676. 

And  again  the  same  learned  judge,  when  Lord 
Wensleydale,  said  that  ha  had  l^en  long  and 
deeply  impressed  with  the  wisdom  of  the  rule 
that  in  construing  wills  and  statutes  and  all 
written  instruments,  '*  the  grammatical  and  ordi- 
nary sense  of  the  words  is  to  be  adhered  to, 
unless  that  would  led  to  some  absurdity,  or  eome 
repugnance  or  inconsistency  with  the  rest  of  the 
instrument,  in  which  case  the  grammatical  and 
ordinary  sense  of  the  words  may  be  modified,  so 
as  to  avoid  that  absurdity  and  inconsistency,  but 
no  farther  " : 

€hey  v.  Pearson,  6  H.  L.  Cas.  61. 

An  opinion  expressed  by  Lord  Selborne,  L.G.  on 
this  point  was  also  ref eired  to : 

Hough  V.  Windus,  50  L.  T.  Bep.  312 ;  12  Q.  B.  Div. 
224. 

Under  former  police  Acts  continuous  service  was 
not  necessary  to  entitle  a  police  constable  to  a 
pension.  Sect.  36  of  the  Act  of  1890  repeals  the 
earlier  Acts,  but  by  sub-sect.  2  it  is  provided  that 
*'  this  repeal  shall  not  prevent  any  constable  from 
reckoning  as  approved  service  any  service  which 
he  is  entitled  under  any  enactment  hereby 
repealed  to  reckon  towards  pension  or  super- 
annuation." They  referred  also  to  a  decision  of  the 
Privy  Council  that,  under  the  New  South  Wales 
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CSml  Seryice  Act  1884,  additional  yean  of  serrioe 
need  not  be  oontinnoos : 

Walker  ▼.  Simpton,  88  L.  T.  Rep.  306;  (1908) 
A  C.  208. 

Next,  nnder  sect.  4,  snb-sect.  2,  of  this  Act  the 
oertificate  which  the  appellant  prodaoed  in  court 
is  '*  sufficient  evidence  of  his  twenty-five  years 
approved  eervice.  That  expression  is  equivalent 
to  "  conclusive  evidence/'  and  the  respondents 
cannot  be  permitted  to  go  behind  tbe  statements 
oontained  in  the  certificate.  The  Bame  expres- 
sion, "sufficient  evidence,"  occurs  in  sect.  193, 
sub- sect  2,  of  the  Merchant  Shipping  Act  1894 
{57  &  58  Yict.  c.  60)  with  reference  to  the  proof 
of  payment  by  the  Board  of  Trade  of  the  ex- 
penses of  providing  for  distressed  seamen  in 
foreign  countries.  Bieham,  J.  has  held  that  in 
that  case  "  sufficient  evidence  **  meant  "  conclusive 
evidence."  An  appeal  against  his  judgment  was 
dismissed  by  the  Court  of  Appeal,  who  however 
-expressed  no  opinion  upon  this  particular  point : 

Board  of  Trckde  v.  Sailing  Ship  Oienpark  Limited, 
88  L.  T.  Bep.  693 ;  (1903)  2  K.  B.  324 ;  affirmed 
in  the  Conrt  of  Appeal,  90  L.  T.  Rep.  360 ;  (1904) 

1  K.  B.  682. 

In  two  cases  the  expression  "  sufficient  evidence  ** 
has  been  hold  not  to  mean  '*  conclusive  evidence," 
but  the  decision  in  those  cases  turned  upon  the 
special  provisions  of  the  Acts  then  under  the 
consideration  of  the  court : 

Barraciough  v.  Oreenough,  8  B.  &  S.  623 ;  L.  Bep. 

2  Q.  B.  612 ; 

HwfiU  V.  Taylor,  74  L.  T.  Bep.  51 ;  (1896)  1  Q.  B. 
287. 

Montcufus  Shearman,  E.G.  and  MeyneU  for  the 
respondents.  —  The  twenty-five  years'  service 
mentioned  in  sect.  1  (a)  means  twenty-five  years' 
continuous  service.  That  is  the  natural  meaning 
of  the  words.  If  there  should  be  any  doubt  as 
to  the  meaning  of  that  section,  the  court  should 
look  at  any  oUier  sections  of  the  Act  that  m^ 
throw  light  upon  the  doubtful  section*  "It 
is  beyond  dispute  that  we  are  entitled  and 
indeed  bound  ^en  construing  the  terms  of  any 
provision  found  in  a  statute  to  consider  any 
other  parts  of  the  Act  which  throw  lieht  upon 
the  intention  of  the  Legislature,  and  which  may 
serve  to  show  that  the  particalar  provision  ought 
not  to  be  construed  as  it  would  be  if  considered 
idone  and  apart  from  the  rest  of  the  Act" :  (per 
Xford  Herschell) : 

Colquhoun  v.  Brooks,  61  L.  T.  Bep.  518  ;  14  App. 
Cas.  493. 

The  various  sub-sections  of  sect.  4  and  sect.  5 
would  be  unnecessary  and  useless  if,  as  the  appel- 
lant contends,  a  police  constable's  twenty-five 
gears'  service  need  not  ever  be  a  continuous  service 
in  order  to  entitle  him  to  a  pension.  The  same  ob- 
servation applies  to  sect.  21.  As  to  the  effect  •f 
the  certificate,  it  must  be  borne  in  mind  that  a 
distinction  is  drawn  in  sect.  4  of  the  Act  between 
the  functions  of  the  police  authority  in  this 
matter  and  those  of  the  chief  consteble.  The 
chief  consteble's  functions  are  merely  to  certify 
the  length  of  the  service  of  the  retiring  constable. 
The  question  whether  the  service  has  been  dili- 
gent and  faithful  id  one  for  the  police  authority. 
*'  Sufficient  evidence  "  means  nothing  more  than 
primdfade  evidence : 

Reg,  V.  Fordham,  L.  Bep.  8  Q.  B.  501. 
The  decision  of  Bigham,  J.  in  Board  of  Trade  v. 


Sailing  Ship  Glenpark  Limited  {ubi  aup.)  was  not 
correct. 


FiehersgiU  in  reply. 


Cur.  adv,  vuU. 


June  28.— Collins,  M.B.— This  is  an  appeal 
against  the  ludgment  of  the  Divisiooal  (>ourt 
upon  a  special  case  stated  by  the  quarter  sessions 
of  the  county  of  Durham,  upon  an  application  by 
a  police  officer,  under  sect.  11  of  the  Police  Act 
18^,  by  way  of  appeal  against  the  refusal  of  the 
respondente  to  order  payment  of  a  pension  to  him 
under  that  Act.  The  two  questions  steted  in  the 
case  for  the  opinion  of  the  court  raise  the  points 
whether  the  service  of  a  police  officer  must  be 
continuous  in  order  to  entitie  him  to  a  pension 
under  the  Act,  and  whether  the  certificate  of 
approved  service  is  conclusive  so  as  to  debar  any 
evidence  being  given  as  to  want  of  continuity  in 
the  service.  The  answers  to  these  questions  depend 
upon  the  true  construction  of  the  Police  Act  1^0, 
wnich  is  intituled  "  An  Act  to  make  provisions 
respecting  the  pensions,  allowances,  and  gratuities, 
of  police  constebles  in  England  and  Wales,  and 
their  widows  and  children,  and  to  make  other  pro- 
visions respecting  the  police  of  England  and 
Wales."  The  Divisional  Oourt  held  that  the 
appellant  is  not  entitled  to  a  pension  on  the 
ground  that  the  Act  contemplates  continuous 
service  for  the  periods  therein  mentioned  as  a 
condition  precedent  to  the  right  of  a  police  con- 
steble to  a  pension.  In  the  present  case  the 
appellant  has  served  in  the  police  for  twenty- five 
years  altogether,  but  his  service  has  not  been 
continuous,  there  having  been  two  breaks  in  it. 
Now  sect  1  (a)  of  the  Police  Act  1890  is  as 
follows :  [His  Lordship  read  it.]  It  was  con- 
tended on  behalf  of  the  appellant  that  that  section 
teken  by  itself,  on  the  face  of  it,  means  that  the 
''twenty-five  years*  approved  service"  which  it 
mentions  need  not  be  continuous,  and  that,  that 
being  so,  the  court  is  not  entiUed  to  spell  out 
of  the  Act,  by  reference  to  other  sections  of  it,  any 
construction  which  would  be  in  contradiction  of 
the  plain  construction  of  the  section  teken  by  itself. 
To  start  with,  I  cannot  assent  to  that  contention.  I 
think  that,  at  the  utmost,  all  that  can  be  said  is  that 
the  language  of  the  section  is  equally  consistent 
with  the  view  that  the  service  must  be  continuous 
as  with  the  opposite  view ;  but  I  am  disposed  to 
go  further  and  to  sa^  that  prima  facie  the 
meaning  of  the  section  is  that  the  service  must  be 
continuous.  However,  it  is  not  necessary  to  go  so 
far  as  that.  It  is  enough  that  the  words  of  the 
section  are  consistent  with  either  view,  to  entitle 
the  court  to  look  at  other  parte  of  the  Act  in 
order  to  arrive  at  the  true  constrjtction  of  the 
sectioiL  I  should  have  thought  that  would  have 
been  dear  without  needing  to  cite  authorities,  but 
Mr.  Shearman  has  referred  to  a  passage  in  the 
judgment  of  Lord  Herschell  in  Colquhoun  v. 
Brooke  (uhi  sup.)  which  is  exactly  in  point,  and 
shows  that  the  court  is  entitled,  in  construing  the 
terms  of  any  enactment,  to  consider  any  other 
parte  of  the  Act  which  throw  light  upon  the  inten- 
tion of  the  Legislature,  if  the  provisions  of  the 
section  to  be  construed  are  not  in  themselves 
absolutely  clear.  That  being  so,  I  look  at  other 
sections  of  this  Act  of  1890  which*  appear  to  me 
to  throw  a  light  on  the  meaning  of  sect.  1  (a).  I 
do  not  think  that  it  is  necessary  to  go  through 
those  sections  at  length,  or  to  rex>eat  the  argumento 
founded  upon  them,  as  they  are  all  set  out  in  the 
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jadgment  of  the  Lord  Cbief  Jnstice  in  the  oonrt 
below,  with    which    the    other    judges   agreed, 
although  Kennedy,  J.  did  so,  perhaps,  with  some 
misgivings.  Perhaps,  though,  he  was  only  pointing 
out  the  Tiews  to  be  taken  on  both  sides,  for  in  the 
end  he  certainly  agreed  with  the  rest  of  the  court. 
To  put  it  shortly,  there  are  several  sections  in 
the  Act,  which  snows  that,  to  entitle  a  constable 
to  a  pension  under  sect.  1  (a)  his  service  must,  as 
a  general    rule,  be    an  unbroken  one;    because 
there  is  a  series  of  sections  which  deal  with  a 
a  broken  service,  and  specify  the  circumstances 
under  which  a  constable  may  become  entitled  to 
a  pension  under  sect.  1  (a),  although  bis  service 
has  been  a  broken  one.     I  cannot  explain  that 
series  of  sections  except  on  the  view  that  that  it 
is  assumed  that  the  service  mentioned  in  sect.  1  (a) 
must  be  a  continuous  one,  excepting  only  in  the 
cases  specially  provided  for.     If  there  were  only 
one  such  section  it  might  be  contended  that  it 
had  been  introduced    ex    majori    cauteld    with 
regard  to  the  particular  case  it  dealt  with.    But 
in  fact  we  have  a  series  of  sections  to  consider,  all 
dealing  with  different  cases  of   broken  service, 
and  passed  with  the  object  of  mitigating  the  hard- 
ship that  would  be  occasioned  in  those  cases  to  a 
constable  desirous  of  claiming  a  pension.    If  the 
primary    enactment    were   intended  to  provide 
that  twenty.five  years'  service,  even    though  a 
broken  service,  should  be  as  effective  as  twenty- 
five  years  of  unbroken    service,    this    series  of 
sections  would  be  unnecessary.    Therefore  I  think 
that  the  only  conclusion  at  which  it  is  possible 
to   arrive   is    that    the    service    contemplated 
by  the  primary  enactment  is  a  continuous  service. 
As  I  have  said,  the  Lord  Chief  Justice  has  gone 
through  those  sections,  and  I  do  not  propose  to 
do  so  again,  as  it  would  be  a  waste  of  time.     I 
will  only   add  one  thing.     An    argument  was 
addressed  to  us  which  was  based  upon  legislation 
existing  before  the  passing  of  this  Act  m  1890. 
I  do  not  think  that  any  help  is  to  be  found  in 
that    quarter.      The  Act    of    1890  was    a   new 
departure,  and  for  the  first  time  gave  to  police 
constables  a  right  to  a  pension,  the  only  thing  of 
that  nature  which  they  could  previously   have 
obtained  being  in  the  nature  of  a  gratuity.    I  do 
not  think  that  any  presumption  can  be  derived 
from  the  older  Act  with  regard  to  the  meaning  of 
the  present  Act  on  this  point.    This  Act  is  a  new 
departure,  and  must  be  construed  merely  with 
reference  to  its  own  language.    For  these  I'easons 
I  think   that    the   appeal   must    be    dismissed. 
With  regard   to   the  second  question  raised  by 
the  case,  it  is  unnecessary  in  the  view  that  we 
take  that  we  should  give  any  opinion,  but  I  am 
far  from  being  satisfied  that  the  certificate  is  con- 
clusive evidence. 

Stiblino,  L.J. — I  am  of  the  same  opinion.  I 
must  confess  that  I  share  in  the  doubts  and 
regrets  that  were  expressed  by  Kennedy,  J.  in  the 
court  below,  but  I  have  come  to  the  conclusion 
that  we  ought  not  to  differ  from  the  decision  of 
the  Divisional  Court.  The  language  of  sect.  1  (a), 
when  taken  by  itself,  seems  to  me  to  be  consistent 
with  either  of  the  two  views  that  have  been 
pressed  upon  ps.  The  words  "  if  he  has  completed 
not  less  tban  twenty-five  years'  approved  ser- 
vice "  are  capable  of  being  construed  as  meaning 
either  that  the  service  must  be  continuous  or  that 
it  may  be  broken.  In  that  state  of  things  we  are 
bound  to  look  at  the  rest  of  the  Act  of  Parliament 


in  order  to  see  whether  there  is  anything  in  the 
subsequent  sections  which  throws  any  light  on 
the  meaning  to  be  attributed  to  sect  1  (a).  Sect  4, 
sub-sect.  5,  seems  to  me  to  have  an  especially  im- 
portant bearing  in  this  respect.  I  think  it  is  impos- 
sible to  explain  why  that  sub-section  was  put  mto 
the  Act  except  upon  the  view  that  the  draftsman 
had  in  his  mind  the  idea  that  seot.  1  (a)  had 
reference  to  a  continuous  service.  The  same 
observation  applies,  though  perhaps  in  a  less 
degree,  to  sect.  5,  sub-sect.  5,  and  to  sect  21.  For 
these  reasons  I  agree  that  the  appeal  must  be 
I  dismissed. 

Mathbw,  L.J. — ^I  am  sorry  that  I  am  unable 
to  agree  with  the  judgments  that    have   been 
delivered,  and  with  the  judgments  in  the  Divi- 
sional  Court,  but  I  am  somewhat  consoled  in  so 
doing    by    learning   that    my   brother    Stirling 
shares  the  doubts  and  difficulties  expressed  by 
Kennedy,  J.     The  question  is  one  of  the  con- 
struction of  an  Act  of  Parliament,  and  it  seems 
to  me  that  the  obvious  intention  of  the  Legis- 
lature wocdd  be  defeated  if  the  twenty-five  yeors^ 
service  mentioned  in  sect.  1  (a)  were  construed  to 
mean  twenty-five  years'  continuous  service.     If 
that  section  stood  alone,  I  do  not  think  that  it 
could  reasonably  be  cont^ded  that  if  a  constable 
were  for  a  time  absent  from    service  through 
illness,  he  would  be  debarred  from  claiming  a 
pension ;  that,  in  short,  a  constable  must  serve 
day  by  day  continuously  for  the  whole  period  of 
twenty-five  years  without  any  of  those  breaks 
which  may  be  occasioned  by  the  ordinary  mis- 
fortunes   to  which    humanity    is   subject.     The 
Master  of  the  Bolls  has  referred  to  other  sections 
of  the  Act  as  leading  to  the  construction  which 
he  haa  adopted,  and  I  will  consider  them  pre- 
sentiy.    The  Act  was  passed,  as  appears  to  me^ 
with  the  intention  of  affording  additional  secu- 
rity to  police  constables  with  regard  to  pensions. 
Previously  to  1890,  as  the  Master  of  the  Bolls 
has  pointed  out,  a  police  constable  appears  not  to 
have  been  entitled  to  a  pension  as  of  right,  but 
one  might  be  awarded  to  him  in  the  discretion  of 
the  police  authority.    There  is  no  doubt  that  such 
authorities  would  do  their  best  to  exercise  their 
discretion  fairly ;  but  it  was  felt  to  be  desirable 
that  their  decisions  should  be  subject  to  appeal, 
and  the  Act  provides  therefore  for  an  appeal  to 
quarter  sessions.    The  main  object  of  me  Act 
seems  to  me  to  be  to  secure  a  pension  to  a  police 
officer  who  has  served  faithfully  for  a  certain 
length  of  time.    Why  then  should  sect.  1  (a)  be 
construed  so  as  to  apply  only  to  a  continuous 
service?     In  the  present  case  the  respondents 
rely  on  the  fact  of  the  break  caused  by  the  appel- 
lant's resignation  in  1881,  although  he  was  re- 
instated  a   few    months   later.    He    completed 
twenty-five  years'  service.      Why  should  he  not 
be  entitled  to  a  pension  P    I  can  see  no  reason 
whatever    why    he   should    be  deprived    of   his 
pension,  which  is  only  deferred  pay.    I  cannot  see 
why  a  constable  who  has  resigned  should  not  be 
re- instated    in    the    force    in  exactiy  the  same 
position  which   he  held  before  his  resignation. 
But  I  return  to  the  Act  in  order  to  see  whether 
there  is  any  provision  in  it  which  compels  as  to 
say  that  a  break  in  the  twenty -five  years'  service 
will  deprive  a  constable  of  his  right  to  a  pension. 
It  is  said  that  an  inference  to  that  effect  arises 
from  subsequent  sections.    Now,  I  think  that  the 
severely  critical  examination  of  the  language  of 
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aeotions  of  Acts  of  Parliament  whicli  is  some- 
times aoplied  in  cases  of   this  kind  does  not 
always  do  justice,  because  the  Legislature  ought 
to  be  assumed  to  have  intended  to  deal  with  the 
subject  before  it  in  a  reasonable  way  and  with 
reference  to  some  reasonable  object  in  view.   The 
principal  section  that  we  have   to    consider  is 
sect  1  (a),  in  which  the  words  used  are  "  not  less 
than  twenty-five  years'  approved  aervice."    That 
seems  plain  language,  requiring  nothing    more 
than  that  there  shall  be  approved  service  for 
twenty-five  years.     Nothing  is  said  about  the 
service  being  continuous,  and  few  men  would 
gather  any  such  meaning  from  the  words  actually 
there  usea.    But  it  is  said  that  the  words  used  in 
other  sections  of  the  Act  show  that  the  words 
used  in  sect.  1  (a)  were  intended    to  mean  a 
continuous  service  for  twenty-five  years.      Oor 
attention  was  called  first  of  all  to  sect.  4.    It  is 
contended  that   the  service  must  ordinarily  be 
continuous,  because  sect.  4  provides  that  in  Uiree 
instances  a  police  constable  shall  be  entitled  to  a 
pension  although  his  service  has  not  been  con- 
tinuous.   Sub-sect.  1  is  as  follows :  [His  Lordship 
read  it.]     The  Act»  therefore,  recognises  in  the 
cases  to  which  that  sub-section  applies  that  the 
service  need  not  be  absolutely  contmuous.     Then 
sub-sect.  2  provides  that  a  certificate  signed  by 
the  chief  officer  of  a  police  force^  as  to  the  period 
of   a  constable's  approved  service  in  that  force 
shall   be   sufficient   evidence    thereof.    So  that, 
apparently,  when  a  constable  applies  to  the  poUoe 
authority  for  his  pension,  ail  he  has  to  do  is  to 
produce  that  document  as  prima  fade  evidence 
of  his  right.    But  confidence  was  chiefly  placed 
by  the  respondents  upon   sub-secte.  4  and  5  of 
sect.  4.    It  was  argued  that  thoae  aub-aections 
are  to  be  read  as  provisoea  to  sect.  1,  and  so  the 
words  "  if  continuous "  are  to  be  read  into  that 
section  which  is  to  be  construed  as  meaning  that 
the  service  therein  mentioned  is  to  be  continuous 
except   in    the    cases    provided    for   by   these 
two  sub-sections.     In    my   opinion  these   sub- 
sections   ought    not    to    be  read    as  provisoes 
to  sect.  1,  but  as  distinct  substantive  enactmente 
which  throw  no  light  whatever  on  the  question 
whether  the  service  mentioned  iii  sect.  1  must  be 
continuous.    [His  Lordship  here  read  sub-sect.  4.] 
What  is  the  object  of  that  provision  ?     Such  a 
provision  would  be  unnecessary  if ,  as  in  Ireland, 
there  were  one  police  force  for  the  whole  country. 
In  England,  where  there  are  different  forcea  in 
different  diatricta,  it  was  obviously  necesaary  to 
make  special  provision  with  regard  to  pensions 
for  cases  in  which  a  police  constable  has  removed 
from   one  force  to  another.     The  scope  of  this 
provision  is  made  abundantly  clear  by  reference 
to  sect.  15,  sub-sect.  2,  which  providcb  for  appor- 
tionment of  the  amount  of  the  pension  in  such  a 
case  between  the  different  dismcte.    Therefore 
it  appears  to  me  that  this  sub-section  may  for 
the  present  purpose  be  altogether  discarded,  and 
that  it  ought  not  to  be  treated  as  a  proviso  to 
sect.  I  (a).    With  regard  to  sub- sect.  5,  the  infer- 
enoe  appears  to  me,  if  possible,  still  clearer  than 
with  regard  to  sub-sect.  4.    [His  Lordship  read 
sub-sect.   5.]      The  object  of   that   sub-section 
dearly  seems  to  me  to  be  that  the  consteble,  at 
the  end  of  his  training  or  service,  shall  be  entitled 
to  go  back  to  the  police  force  with  all  the  rights 
that  he  previously  enjoyed.    I  do  not  see  that  it 
affords  any  ground  for  saying  that  the  service 


contemplated    by   sect.    1   (a)    is   a  continuous 
service.    I  do  not  think  that  these  sub-sections 
contain   anything  which   qualifies    the   obvious 
construction  of  se^t.  1  (a).     Then  reliance  was 
also  placed  by  the  respondente  upon  sect.  10» 
That  section  provides  that  nothing  in  the  Act 
shall  prejudice  the  existing  right  of  any  police 
authority  to  dismiss  any  constable,  or  to  reduce 
him  to  any  lower  rank  or  lower  rate  of  pay,  or 
shaK  prevent  his  claim  to  a  pension  from  being 
refused  on  account  of  misconduct,  or  of  negligence 
in  the  discharge  of  his  duties,  or  on  account  of 
any  of    the  grounds  on  which  his  pension,  if 
granted,  would  be  liable  to  be  forfeited  and  with- 
drawn.   But  that  section  must  be  read  in  con- 
nection with    sect.  11,  which    provides   for  an 
appeal   from    the    police    authority  to   quarter 
sessions    in   cases    where    a   pension   has  been 
declared  to  have  been  forfeited,  or  where  the  con- 
steble's  claim  to  a  pension  has  been  refused.    I 
do  not  think  that  sect.  10  assiste  the  respondente 
in  any  way.    Reference  was  also  made  to  sect.  5^ 
sub-sect.  3.    [His  Lordship  read  it.]    And  then 
foUows  this  remarkable  proviso  in  sub-sect.  4. 
[His  Lordship  read  it.]    In  the  case  of  a  consteble 
being  called  upon  to  serve  again  under  that  sub- 
section, it  would  not  be  fair  Uiat  the  break  in  hia 
service  through  incapacity  should  prevent   hia 
previous  service  being  counted  for  the  purpose  of 
a  pension ;  and  accordingly  provision  is  made  for 
that  particular  case  by  sub-sect.  5 ;  but  I  cannot 
see    tnat   this    provision    affords  any  sufficient 
ground  for  the  inference  that  the  service  for  the 
purposes  of  sect.  1  (a)  must  be  continuous.    Next, 
reliance  was  placed  upon  sect.  21 .    [His  Lordship 
read  it.]    It  was  suggested  that  this  provision 
creates    an    insuperable   difficulty    in    the  way 
of   holding   that   the   service  contemplated   by 
sect.  1  (a)  need  not  be  continuous.    It  was  said 
that  if  a  constable  were  repaid,  on  leaving  the 
force,  the  deductions  made  from  his  pay,  and 
afterwards  he  returned  to  the  force,  there  is  no 
provision  for  any  return  by  him  of  the  money  so 
repaid  him.    I  do  not  think  that  there  is  any 
such  difficulty  as  suggested.    The  police  authority 
are  not  bound  to  take  back  into  their  service  a 
consteble  who  has  resigned,  and,  if  they  do  take 
him  back,  they  may  do  so  on  reasonable  terms  aa 
to  his  repaying,  or  submitting  to  a  deduction 
from  his  pension  in  respect  of,  the  amount  which 
has  been  so  repaid  to  him.    The  last  section  relied 
on  was  sect.  36,  sub-sect.  2,  though  it  was  not 
discussed  at  any  length.     [His  Lordship  read  it.] 
That  appears  to  me  to  show  that  a  consteble'a 
whole  service  is  to  be  looked  at,  because  he  can 
reckon  as  part  of  his  service  under  this  Act  hia 
service  previous  to  the  passing  of  the  Act,  which 
need  not  have  been  continuous.    I  do  not  think 
that  that  section  helps  the  respondente.     For 
these  reasons  I  think  that  the  appeal  should  be 
allowed.    In  the  result  it  becomes  unnecessary  to 
decide  the  second  question  raised  in  the  case.  But 
I  wish  to  add,  since  the  decision  in  this  case  may 
not  improbably  lead  to  further  legislation,  that  it 
seems  to  me  very  desirable  that  some  machinery 
other  than  that  conteined  in  this  Act  should  be 
provided  for  qualifying  or  reviewing  the  decision 
of  a  police  authority  with  regard  to  a  claim  by  a 
consteble  for  a  pension.   I  cannot  conceive  a  more 
serious  burden  on  a  consteble  than  that,  upon  an 
application  to  quarter  sessions  after  the  lapse 
perhaps  of  many  years,  he  should  have  to  prove 
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the  ciroumstances  under  which  he  formerly  left 
the  force  for  a  time,  or  the  facts  with  regard  to 
some  alleged  neglect  of  daty  on  his  part.  I  really 
do  not  know  how  a  constable  can  be  expected  to 
meet  the  exigencies  of  a  judicial  inquiry  into 
such  matters  after  a  long  interval  of  time. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Bell,  Brodrick,  and 
Oray,  agents  for  Geipel,  West  Hartlepool. 

Solicitors  for  the  respondents,  Maude  and 
Tunnidiffe,  agents  for  Simey,  Son,  and  Iliff, 
Snnderl^d. 


HIGH    COURT    OF    JUSTICE. 

KING'S  BENCH  DIYISION. 

Wednesday,  April  27, 1904. 

(Before  Lord  Alybbstone,  C.J.,  Wnxs  and 

Ebnnbdy,  JJ.) 

Bbass  v.  London  County  Council,  (a) 

Factory — "  Tenement  factory  " — Means  of  escape 
from  fire — Building  let  out  in  separate  parts  as 
factories-^Each  occupier  prodticing  his  own 
mechanical  power — Fower  not  supplied  from 
common  sowrce — Factory  and  Worlcshop  Act 
1901  (1  EdAJO,  7,  e.  22),  m.  14, 149. 

By  sect,  149  of  the  Factory  and  Workshop  Act 
1901  a  "  tenement  feretory  *^is  defined  as  meaning 
*'  a  factory  where  mechanical  power  is  supplied 
to  different  parts  of  the  sarne  ouilding  occupied 
fry  afferent  persons  for  the  purpose  of  any 
mantifactwring  process,'*  Stc, 

Held,  thai  the  words  "  supplied  io  different  parts  of 
the  same  building,"  mean  "  sttpplied  from  one 
common  source"  to  the  different  parts  of  the 
building,  and  that,  to  bring  a  building  vnthin 
the  section  as  a  "  tenement  factory,"  the 
mechanical  power  must  be  supplied  to  the 
different  parts  from  one  comm>on  source ;  and, 
consequently,  where  a  building  is  let  out  in 
different  parts  as  factories,  ana  the  occupier  of 
each  part  or  factory  produces  his  own  mechanical 
power,  and  is  not  supplied  with  it  from  a  common 
source,  the  building  is  not  a  "  tenement  factory  " 
tjoithin  the  meaning  of  the  section,  and  therefore 
does  not  come,  as  being  one  factory  within  the 
promsions  of  sect.  14  as  to  the  means  of  escape  in 
case  of  fire. 

Toller  V.  Spiers  and  Pond  Limited  (ante,  p.  74 ; 
87  L.  T.  Rep.  578  ;  (1903)  1  Ch.  362)  approved 
and  followed. 

Case  stated  by  an  arbitrator  under  sect.  14,  sub- 
sect.  3,  of  the  Factory  and  Workshop  Act  1901, 
in  an  arbitration  between  William  Brass  and  the 
London  County  Council. 

By  a  notice  in  writing,  dated  the  3rd  June  1902, 
given  by  the  London  County  Council  (herein 
called  the  council)  to  William  Brass,  the  owner 
of  the  nremises.  No.  31a,  Old- street,  and  No.  90, 
Gros well-road,  Finsbury,  in  the  county  of  London, 
after  reciting  that  the  premises  were  a  tenement 
factory  within  the  meaning  of  the  Factory  and 
Workshop  Act  1901,  and  that,  by  sect.  14  of  that 
Act  it  was  provided  that  the  whole  of  a  tenement 
factory  should,  for  the  purposes  of  such  section 
be  deemed  to  be  one  factory  and  that  more  than 
forty  persons  were  employed  in  such  factory,  and 
that  the  council  had  ascertained,  pursuant  to  the 

(a^  Baported  by  W.  W.  Obr,  Esq.,  Barrister-at-Law. 


proyisions  of  sect.  14,  sub-sect.  2  of  the  Act,  that 
that  factory  was  not  provided  with  such  meaiiB 
of  escax>e  in  case  of  lire,  for  the  persons  employed 
therein  as  could  reasonably  be  required  under  the 
circumstances  of  the  case,  the  council  required 
William  Brass  to  carry  out  the  measures  therein 
specified,  which  in  the  opinion  of  the  couunl  were 
necessary  for  proyiding  such  means  of  escape  ae 
aforesaid. 

Thereupon  a  difference  arose  between  W.  Braes 
and  the  council,  under  sect.  14,  sub-sect  2,  of 
the  Act,  and  such  difference  was  referred  to 
arbitration  under  sub-sect.  3  of  that  section,  and 
an  umpire  was  duly  appointed  to  decide  on  points 
on  which  the  arbitrators  might  differ. 

The  arbitrators  differed  and  were  unable  to 
agree  on  the  award,  and  the  umpire  appointed  a 
day  to  proceed  with  the  arbitration,  on  which  day 
the  parties  appeared  before  the  umpire  by  their 
counsel,  solicitors,  and  witnesses  on  the  part  of 
the  council,  and  it  was  submitted  on  behalf  of  Mr. 
Brass  that  the  premipes  were  not  a  tenement 
factory  within  the  definition  of  tenement  faotoiy 
in  sect.  149  of  the  Act,  and  the  umpire,  having 
heard  and  considered  the  evidence  ana  araumenfes 
of  the  parties  upon  the  point,  consented  at  the 
request  of  Mr.  Brass,  and  with  the  assent  of  the 
council,  to  state  this  case  for  the  opinion  of  the 
court  upon  the  question. 

The  premises  consisted  of  three  floors  and  a 
basement  under  part  of  the  ground  floor,  and 
were  occupied  in  part  by  a  company  called  the 
Paper  Cutting  Company  Limited,  whose  basinees 
consisted  of  unwinding  paper  from  large  rolls 
and  cutting  and  perforating  the  same  for  toilet 
purposes;  in  part  by  Messrs.  Pillivantand  Co., 
who  carried  on  the  manufacture  of  wood  and 
cardboard  boxes,  and  the  rest  of  the  premises  was 
used  by  the  owner,  Mr.  Brass,  as  a  bnilder^s 
store. 

Annexed  to  and  forming  part  of  this  case  wera 
three  plans,  numbered  respectively  1,  2,  and  3. 
Plan  No.  1  comprised  a  plan  of  tlie  ground 
floor  of  the  premises,  a  plan  of  the  basement 
which  extended  under  part  only  of  the  ground 
floor,  and  a  block  plan  of  the  premises.  Plan 
No.  2  was  a  plan  of  the  first  floor,  and  plan 
No.  3  was  a  plan  of  the  second  floor  of  the 
premises.  The  part  of  the  premises  occupied  by 
the  Paper  Cutting  Company  was  coloured  red  on 
the  plan  and  lettered  A;  the  part  occupied  by 
Messrs.  Pillivant  and  Co.  was  coloured  blue  and 
was  lettered  B  and  B 1 ;  and  the  part  occupied  by 
Mr.  Brass  was  coloured  brown  and  lettered  (5. 
The  entire  area  coloured  by  buildings  on  the 
ground  floor  was  about  13,700  supemcial  feet, 
exclusive  of  yards  and  open  spaces. 

Block  A,  coloured  red  on  the  plan — that  is,  the 
part  of  the  premises  occupied  by  the  P&per  Cut- 
ting Company — was  approached  from  Qoswell- 
road  under  a  gateway  leading  to  an  open  yard,  and 
consisted  of  a  manufactory  on  the  CTOund  floor 
about  77ft.  long  by  about  67ft.  wide,  partially 
covered  by  a  slate  roof  and  lighted  by  skylights. 
It  was  fitted  with  nine  large,  eight  smaller,  and 
fifteen  small  cutting  machines  and  an  unwinding 
machine,  all  driven  oy  a  gas  engine  belonging  to 
the  Paper  Cutting  Company  in  the  south-east 
comer;  about  twenty -five  persons  (males  and 
females)  were  employed  in  this  block.  The 
hatehed  part  on  the  soutJi  side,  about  66ft.  long 
by  24ft.  wide,  had  two  stories  above  the  ground 
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floor,  both  occupied  by  Messrs.  Pillivant  and  Co., 
and  the  only  separation  between  the  ground  floor 
of  this  part  and  the  first  floor  above  was  a  floor 
constructed  of  wood  joists  bearing  on  iron  girders 
and  covered  with  deal  floor  boards.  There  were 
no  oommunioations  between  this  block  and  the 
rest  of  the  premises. 

Block  B  (coloured  blue) — the  part  occupied  by 
Messrs.  Pillivant  and  Co. — ^was  approached  by 
the  open  gateway  leading  from  Old- street  into 
a  yard.  On  the  west  side  was  a  building  95ft. 
long  by  34ft.  wide,  consisting  of  basement  and 
ground  floor  lighted  by  skylights  along  the  west 
side.  The  flrst  and  second  floors  of  this  block 
were  the  same  length  as  the  lower  ones,  but 
about  26ft.  wide  onky,  and  with  windows  on  both 
sides.  The  floors  were  all  open  with  wood  joists 
bearing  on  iron  girders  ana  covered  with  deal 
floor  TOards,  except  a  part  of  the  ground  floor 
over  the  drying  room.  The  baeement  was  occu- 
pied chiefly  as  a  store  for  wood  and  cardboard, 
and  for  cutting  and  drying  rooms,  but  in  the 
north-east  comer  was  a  steam  engine  boiler  and 
a  fuel  store  belonging  to  Messrs.  Pillivant  and 
Co.,  inclosed  with  walls,  and  a  steam  cutting 
machine.  The  ground  floor  was  used  as  offices, 
warehouse,  and  cutting  room,  and  there  were  five 
steam  cutting  machines  on  this  floor.  The  first 
and  second  floors  were  used  for  cardbox  making, 
and  on  these  floors  there  were  a  number  of  small 
machines  worked  by  steam  power.  At  the  north- 
west comer  on  each  floor  there  was  a  small 
doorway  leading  to  block  B  1  fitted  with  iron 
doors. 

Block  B  1,  and  the  purposes  for  which  it  was 
used,  were  described  by  the  plans.  It  was  occu- 
pied in  connection  with  Block  B,  and  there  were 
in  all  eighteen  machines  on  the  first  and  second 
floors  01  block  B  1. 

The  whole  of  the  machines  in  blocks  B  and  B  1 
were  driven  by  steam  power  from  the  engine  in 
the  basement  of  block  B. 

There  were  employed  in  the  basement  of 
block  B  six  persons,  on  the  ground  floor  of 
block  B  nineteen  persons,  on  the  first  floors  of 
blocks  B  and  B  1  about  seventy-four  x>erson8,  and 
on  the  second  floor  of  these  blocks  about  forty- 
two  persons. 

Block  C,  used  by  Mr.  Brass  as  a  store,  was 
bounded  on  the  east  by  a  brick  wall,  and  on  the 
west  was  divided  on  the  first  and  second  floors 
from  block  B  by  a  fir  quarter  partition,  covered 
on  both  sides  with  match  boardine,  and  doors 
on  each  of  these  floors  led  into  a  lobby  common 
to  Messrs.  Pillivant  and  Co.  and  Mr.  Brass.  The 
roof  over  B  1  and  C  was  wood  covered  with  pan- 
tiles, but  without  any  separation  between  the 
parts  over  the  two  blocks. 

A  fire-resisting  staircase  situated  in  the  south- 
east  comer  of  block  B,  inclosed  with  walls  and 
constructed  in  accordance  with  the  requirements 
of  the  council,  gave  access  to  all  the  floors  and  to 
the  roof  over  block  B.  This  roof  was  of  timber 
covered  with  slates,  and  no  access  was  provided  to 
the  roof  over  blocks  B  1  and  C. 

The  chief  measures  spNScified  and  required  by 
the  council  in  their  notice  of  the  3rd  June  19()^ 
were  the  provision  of  a  new  staircase  at  the 
western  end  of  the  premises  towards  Ludlow- 
Btreet,  connected  with  the  second,  first,  and 
ground  floors  and  with  the  roof,  together  with 
safe  access  over  the  roofs  between  the  new  stair- 


case and  the  existing  staircase  in  the  south-east 
comer  of  block  B. 

From  an  inspection  of  the  premises  the 
umpire  was  of  opinion  that  they  were  not  provided 
with  such  means  of  escape  in  case  of  fire  for  the 
persons  employed  therein  as  could  reasonably  be 
required  in  the  circumstances  of  the  case. 

He  submitted  for  the  opinion  of  the  court 
whether  upon  the  facts  hereinbefore  stated  the 

f  remises  comprised  in  the  notice  of  the  3rd  June 
902  were  a  tenement  factory  within  the  meaning 
of  the  Factory  and  Workshop  Act  1901,  and 
whether  these  blocks  constitutea  one  building. 

Assuming  that  the  court  should  find  that  the 
premises  where  a  tenement  factory,  whether  the 
umpire  has  the  power  to  require  a  means  of  exit 
from  the  upper  floors  occupied  by  Messrs. 
Pillivant  and  Co.,  through  or  over  the  premises 
on  the  ground  floor  marked  A,  occupied  by  the 
Paper  Cutting  Company. 

A  similar  notice  had  been  served  on  Mr.  Brass 
in  respect  of  these  premises  before  the  passing  of 
tiie  Act  of  1901,  but  this  had  been  dismissed :  (see 
London  County  Council  v.  Brass,  17  Times  L.  Itep. 

504). 

The  Factory  and  Workshop  Act  1901  (1  Edw.  7, 
c.  22)  provides : 

Sect.  14  (1).  Every  factory  of  which  the  oonstmotion 
was  not  commenced  on  or  before  the  firei  day  of  Janoary^ 
one  thousand  eight  hundred  and  ninety-two,  and  in 
which  more  than  tortj  persons  are  employed,  and  every 
workshop  of  which  the  constmotion  was  not  commenced 
before  the  first  day  of  January  one  thousand  eight 
hondred  and  ninety-six,  and  in  which  more  than  forty 
persons  are  employed,  must  be  fornished  with  a  cer- 
tificate from  the  district  conncil  of  the  district  in  which 
the  factory  or  workshop  is  aitoate,  that  the  factory  or 
workshop  is  provided  with  such  means  of  escape  in  case 
of  fire  tor  the  persons  employed  therein  as  can  reason- 
ably be  required  under  the  circumstances  of  each  case, 
and  if  the  factory  or  workshop  is  not  so  furnished 
it  shall  be  deemed  not  to  be  kept  in  conformity  with 
this  Act;  and  it  shall  be  the  duty  of  the  conncil  to 
examine  every  such  factory  and  workshop,  and,  on 
being  satisfied  that  the  factory  or  workshop  is  so  pro- 
vided, to  give  such  a  certificate  as  aforesaid.  The 
certificate  mast  specify  in  detail  the  means  of  escape  so 
provided.  (2)  With  respect  to  all  factories  and  work- 
shops to  which  the  foregoing  provisions  of  this  section 
do  not  apply  and  in  which  more  than  forty  persons  are 
employed,  it  shall  be  the  duty  of  the  district  conncil  of 
every  district  from  time  to  time  to  ascertain  whether  all 
such  factories  and  workshops  .within  their  district  are 
provided  with  such  means  of  escape  as  aforesaid,  and, 
in  the  case  of  any  factory  or  workshop  which  is  not  so 
provided,  to  serve  on  the  owner  of  the  factory  or  work- 
shop a  notice  in  writing  specifying  the  measure'*  neces- 
sary for  providing  such  means  of  escape  as  aforesaid, 
and  reqniring  him  to  carry  them  out  before  a  specified 
date,  and  thereupon  the  owner  shall,  notwithstanding 
any  agreement  with  the  occnpier,  have  power  to  take 
snch  steps  as  are  necessary  for  complying  with  the 
requirements ;  and  unless  the  requirements  are  complied 
with,  the  owner  shall  be  liable  to  a  fine  not  exceeding 
one  pound  for  every  day  that  the  non-compliance  con- 
tinues. (3)  In  case  of  a  difference  of  opinion  between 
the  owner  of  the  factory  or  workshop  and  the  council 
under  the  last  foregoing  sab-section,  the  difference  shall, 
on  the  application  of  either  party,  to  be  made  within 
one  month  after  the  time  when  the  difference  arises,  be 
referred  to  arbitration,  and  thereupon  the  provisions  of 
the  first  Bchedole  to  this  Act  shall  have  effect,  and  the 
award  on  the  arbitration  shall  be  binding  on  the  parties 
thereto,  and  the  notice  of  the  council  shall  be  discharged^ 
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Amended,  or  oonfirmed  in  aooordanoe  with  the  award. 
(7)  For  the  pnrpoees  of  this  seotion  the  whole  of  a 
tenement  faotory,  or  workshop  ehall  be  deemed  to  be 
ooe  factory  or  workshop,  and  the  owner  shall  be  snb- 
«titated  for  the  ooonpler. 

8eot.  149  (1).  Sabjeot  to  the  provisions  of  this  section, 
the  following  expressions  have  in  this  Act  the  meanings 
hereby  assigned  to  them — that  is  to  say  [alter  defining 
« textile  factory,"  "  non-textUe  factory,"  and  «  factory  "]  : 
The  expression  "  tenement  factory  "  means  a  factory 
where  mechanical  power  is  supplied  to  different  parts  of 
the  same  bnilding  occupied  by  different  persons  for  the 
porpose  of  any  manufacturing  process  or  handicraft,  in 
such  manner  that  those  parts  constitute  in  law  separate 
factories ;  and  for  the  purpose  of  the  provisions  of  this 
Act  with  respect  to  tenement  factories,  all  buildings 
situated  within  the  same  close  or  curtilage  shall  be 
treated  as  one  building. 

Sect.  153  (1).  In  the  application  to  the  administratiTe 
county  of  London  of  the  section  of  this  Act  relating  to 
the  means  of  escape  from  fire,  the  London  County 
Council  shall  take  the  place  of  tiie  district  council,  and 
their  expenses  in  the  execution  of  that  section  shall  be 
■defrayed  as  part  of  their  expenses  in  the  management 
of  the  London  Bmlding  Act  1894, 

Macmorrcm,  E.G.  {Garland  with  him)  for  Mr. 
Brass. — The  question  is  whether  this  group  or 
ooUection  of  bnildings  is  a  *'  tenement  factory  " 
within  the  meaning  of  the  definition  of  that 
expression  in  sect.  149  of  the  Factory  and  Work- 
shop Act  1901,  80  as  to  bring  it  within  the  pro- 
yisions  of  sect  14  as  to  the  means  of  escape  in 
case  of  fire.  It  is  submitted  that  it  is  not  a 
tenement  factory  at  all.  Before  the  Act  of  1901 
a  notice  was  siven  to  Mr.  Brass  with  regard  to 
providing  furtner  means  of  escape  from  fire  in 
respect  <»  these  premises,  but  that  notice  failed 
upon  the  ground  that  he  could  not  be  required 
to  provide  mean?  of  escape  which  would  involve  a 
trespass  on  the  premises  of  other  x>ersons.     See 

London  County  Council  v.  Braast  17  Times  L.  Bep. 
504. 

Then  the  Act  of  1901  was  passed,  and  there  was 
introduced  into  it  a  new  sub- section,  namely, 
sub-sect.  7  of  sect.  14,  and  a  second  notice  was 
then  served  by  the  county  council,  and  it  is  said 
that  that  notice  is  justified  upon  the  eround  that 
this  was  a  tenement  factory,  and  therefore  by 
sub- sect.  7  of  sect.  14  it  was  brought  within  the 
provisions  of  sect.  14  as  to  means  of  escape  from 
nre,  and  that  by  sub-sect.  2  of  that  section  Mr. 
Brass  as  owner  was  liable,  notwithstajiding  any 
agreement  with  the  occupier.  "Factory  and 
**  tenement  factory  "  ai*e  oefined  in  sect.  149,  and 
the  latter  is  said  to  mean  a  factory  where 
mechanical  power  is  supplied  to  different  parts  of 
the  same  bnilding  occupied  by  different  persons 
for  the  purpose  of  any  mannfacturing  process. 
An  interpretation  has  been  put  upon  that  defini- 
tion of  tenement  factory  by  Buckley,  J.  in  the 
recent  case  of  Toller  v.  Spiers  and  Pond  Limited 
(87  L.  T.  Rep.  578 ;  (1903)  1  Oh.  362),  which,  it  is 
submitted,  completely  covers  the  present  case.  The 
points  we  wish  to  take  are,  firs^  that  a  tenement 
factory,  as  defined  in  sect.  149,  means  a  building 
in  which  there  are  separate  factories,  more  than 
one  of  which  receive  their  mechanical  power  from 
one  common  source ;  and,  secondly,  if  it  be  neces- 
sary to  rely  on  it,  that  in  this  case  the  premises 
are  not  within  the  same  close  or  curtilage,  within 
the  meaning  of  the  last  part  of  that  section. 
First,  this  was  not  a  tenement  factory  at  alL 
Here  each  occupier  supplied  his  own  mechanical 


power,  and  there  was  no  supply  from  one 
common  source.  There  was  no  mechanical  powor 
'*  supplied  "  within  the  meaning  of  the  definitioiL 
Buckley,  J.  says  (87  L.  T.  Bep.,  at  p.  579 :  '*  Moie- 
over,  the  verb  is  not  'used'  but  'supplied,' 
meaning,  I  think, '  taken  by  the  factory  oooopier 
from  a  source  of  supply  external  to  himself. "* 
The  definition  does  not  include  the  case  where 
there  may  be  factories  in  one  building  each  having 
its  own  mechanical  power.  SeooncUy,  theae  pre- 
mises were  not  withm  the  same  cartilage  at  alL 
Looking  at  the  plans  it  cannot  be  said  that  they 
were  within  the  same  cnrtilage.  There  was  no 
common  inclosure,  and  there  were  two  separate 
entrances,  and  they  are  not  even  one  building, 
except,  x>erhap8,  in  the  sense  of  being  contiguous. 
The  only  thing  against  this  view  is  that  a  portion 
of  block  B  overlaps  block  A,  which  is  not 
sufiicient  to  bring  the  whole  premises  within  the 
same  curtila|». 

Avory,  K.G.  {Dumas  with  him)  for  the  London 
County  GounciL — With  regard  to  the  practi<»l 
point  put  as  to  the  difficulty  of  carrying  out  the 
notice,  the  arbitrator  has  found  from  an  inspec- 
tion of  the  premises  that  they  were  not  reasonably 
provided  with  means  of  escape  in  case  of  fire.  Aji 
to  the  point  of  law,  unless  we  can  bring  this  case 
within  the  definition  of  tenement  factory,  we 
must  fail;  but  reading  this  definition  as 
Buckley,  J.  seems  to  have  read  it,  as  to  the 
necessity  of  the  mechanical  power  coming  from 
one  common  source,  is  unreasonable.  The  present 
case  comes  precisely  within  the  definition,  which 
applies  where  "  mechanical  power  is  supplied  to 
diTOrent  parts  of  the  i»ame  building  oconpied  by 
different  persons,"  and  so  on.  Here  in  point  of 
fact  there  is  one  building  and  mechanical  power 
is  supplied  to  '*  different  parts  of  the  builoing  " 
and  these  parts  are  '*  occupied  by  different 
persons,"  so  that  brings  the  case  wiun  the  vary 
words  of  the  definition.  There  is  nothing  in  the 
definition  as  to  the  mechanical  power  ooming 
from  one  common  source.  It  is  a  perfectly  reason- 
able reading  of  the  section  to  say  that  where  you 
have  a  building  and  have  mechanical  power  sup- 
plied to  different  parts  of  that  building  which  are 
occupied  by  different  persons,  then  whether  that 

Sower  is    supplied  by  the  same  person  or  by 
liferent  persons,  the  case  is  within  the  definition 
of  a  tenement  factory.    Buckley,  J.  really  limits 
the  definition  to  the  supply  by  one  person,  whkdi 
is   a  limitation  not  contained  in   the  seotioa. 
Moreover,  the  court  is  not  bound  by  the  decisioa 
of  Buckley,  J.  in  that  case.    [Lord  ALysiUTOHi, 
G.J. — Was   the  present  Act  passed    after  the 
previous  decision  in  this  case — ^namely,  tiie  oaseof 
ijondon  Cotmiy  Council  v.  Brass  (17  limee  L.  fiep. 
504)  P]     Yes,  that  decision  was  in  liay  1901,  and 
the  Act  was  passed  in  Aug.  1901.   [Lord  Alves- 
STOinB,  G.J.  referred  to  the  judgment  of  Philli- 
more,  J.  in  London  County  CouneU  v.  Lewis  (82 
L.  T.  Bep.  195).]    Sect  14  of  the  Act  of  1901  is 
a  mero  reprodudion  of  sect.  7  of  the  Factory  wad 
Workshop  Act  of  1891 ;  but  for  the  first  time  in 
this  section  of  the  Act  of  1901  the  L^^lature 
bring  within  the  operation  of  the  seotion  (sect  14) 
tenement  factories,  and  they  so  bring  them  in  by 
sub-sect.  7,  which  is  a  new  provision,  and  which 
says  that  in  dealing  with  tenement  factories  they 
are  to  be  regarded  as  one  factory.    The  worn 
"  supplied  "  is  used  in  some  other  parte  of  the  Act 
(as  m  sect.  87)  as  equivalent  to  **  used,"  though 
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Bucklej,  J.  thought  that  "supplied"  mnat  be 
different  to  the  word  '*  used."  It  is  sufficient  for 
ti^e  county  council's  purpose  if  the  section  is  cap- 
Able  of  either  of  two  constructions.  Whether  the 
construction  of  Buckley,  J.  is  reasonable  or  not, 
the  section  is  clearly  capable  of  a  different  con- 
struction which  will  give  sect.  14  the  effect  it  was 
obviously  intended  by  sub- sect.  7  to  have  with 
regard  to  tenement  factories.  There  is  no  suffi- 
cient reason  for  reading  into  the  definition  of 
tenement  factory  in  sect.  149,  the  words  "  from 
one  common  source,"  the  effect  of  which  would 
be  to  limit  the  operation  of  sect.  14  more  than 
was  ever  intended. 

Macmorran,  E.C.  in  reply. 

Loi*d  Alvbbbtonb,  C.J. — I  am  of  opinion  that 
this  collection  of  buildings  is  not  a  tenement 
factory  within  the  meaning  of  sect.  149  of  the 
Factory  and  Workshop  Act  1901.  The  case  has 
given  me  very  ereat  dimcalty,  because,  whichever 
view  may  be  taken,  difficulties  can  be  raised  which 
seem  to  apply  to  either  construction.  Un- 
doubtedly, when  we  are  dealing  with  legislation 
which  is  giving  rights  over,  and  imposing  burdens 
upon,  the  property  of  some  persons  for  the  benefit 
of  some  other  persons,  we  expect  to  find  clear 
language  to  indicate  the  intention  of  the  Legisla- 
ture. In  the  case  which  is  admitted  to  come 
within  the  section,  the  ordinary  common  case  of  a 
tenement  factory  where  the  owner  supplies 
mechanical  power  to  a  number  of  small  tenement 
factories  wiuiin  the  same  curtilage,  it  may  very 
well  be  that  one  may  be  obliged  to  put  a  burden 
upon  one  of  those  tenement  factories  in  order 
to  provide  sufficient  fire  escapes  from  some 
other  one  of  those  tenement  factories.  Still, 
looking  at  the  matter  as  a  whole,  I  feel  bound  to 
say  that  the  language  of  this  section  is  not  suffi- 
ciently plain  in  order  to  enable  us  to  say  that  the 
facts,  as  here  found,  bring  this  case  within 
sect.  149.  Sect.  14  makes  provision  for  means  of 
escape  in  case  of  fire  in  factories  in  which  more 
than  forty  persons  are  employed.  The  sub- 
sections oi  that  section  (sect.  14)  are  not  material 
for  consideration.  There  is  a  provision  in  sub- 
sect.  3  for  taking  a  case  to  arbitration,  and  then 
sub-sect.  7  of  that  section  says  :  "  For  the  pur- 
poses of  this  section  the  whole  of  a  tenement 
factory  or  workshop  shall  be  deemed  to  be  one 
factory  or  workshop,  and  the  owner  shall  be 
substituted  for  the  occupier."  That  sub- section 
does  not  help  us  very  materially,  or  in  fact  at  aU, 
when  we  come  to  consider  the  question  which  is 
raised  here,  because  it  involves  the  same  difficuli^ 
as  to  what  is  a  tenement  factory  for  the  purposes 
of  this  section.  Then,  when  we  come  to  sect.  149, 
which  is  the  definition  section,  we  have  first  got 
the  definition  of  a  **  textile  factory,"  in  which  the 
words  are  *'  any  premises  wherein  .  .  .  steam, 
water,  or  other  mechanical  power  is  used,"  and  so 
on.  Then  we  have  ^ot  the  definition  of  "  non- 
textile  factory,"  wnich  is  defined  partly  by 
reference  to  a  schedule  to  the  Act,  and  uso  as 
including  "  any  premises  or  places  named  in  part 
two  of  tae  said  schedule,  wherein  or  within  the 
dose  or  curtilage  or  precincts  of  which  steam, 
water,  or  other  mechanical  power  is  used,"  and  so 
on.  Therefore,  in  both  those  cases  the  Legisla- 
ture were  using  in  the  same  sub-secHon  words 
which  indicate  the  mere  presenoe'oruser  of  steam, 
water,  or  other  mechamcaJ  power,  and  when  we 
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come  to  sub-clause  (c)  of  the  same  sub*  section,  we 
again  find  the  words  *' wherein  .  .  .  steam, 
water,  or  other  mechanical  power  is  used." 
Those  bemg  the  provisions  with  regard  to  textile 
and  non- textile  factories,  we  now  come  to  the 
expression  "  tenement  factory,"  and  the  words  are : 
"  The  expression  '  tenement'  factory '  means  a 
factory  where  mechanical  power  is  supplied  to 
different  parts  of  the  same  building  occupied  by 
different  persons  for  the  purpose  of  any  manufac- 
turing process  or  handicraft,  in  such  manner  that 
those  parts  constitute  in  law  separate  factories." 
Stopping  there  for  the  moment  it  seeme  to  me 
that  the  persons  who  framed  this  Act  saw  that 
they  must  put  some  restriction  upon  the  power  of 
bringing  factories,  which  were  tenement  factories 
within  the  purview  of  sect.  14.  So  far  as  that 
section  applies,  it  seems  to  me  that  it  is  obvious 
that  they  considered  that  you  could  not  bring  in 
and  make  subject  to  all  the  provisions  of  this 
section  every  factory,  simply  because  it  happened 
to  be  in  the  same  building  as,  or  close  by,  or  within 
the  same  curtilage  of  another  factory.  They 
thought  that  some  test  of  hmit  must  be  imposed. 
Whether  ti^ey  have  found  a  very  reasonable  one 
or  not  is  not  for  us  to  consider ;  we  have  only  to 
construe  the  limit  they  have  put  upon  the  class 
of  factories  they  meant  to  include,  and  for  the 
inclusion  of  which  they  have  used  the  words  I 
have  iJready  read.  It  is  not  too  much  to  say  that  the 
Legislature  had  in  their  minds  a  common  case  of  a 
number  of  small  factories  which  did  receive  their 
power  from  some  central  source,  very  often  from 
the  owner  of  the  premises.  In  the  north  of 
England  we  constantly  see  buildings  that  are 
factories  on  different  floors,  the  motive  power  4to 
which  is  supplied  by  the  owner,  and  these  would 
particularly  re<^uire  to  be  dealt  with  in  connection 
with  the  provision  as  to  means  of  escape  from  fire 
just  as  we  are  considering  it  in  this  case.  Then 
the  section  goes  on  to  say :  "  And,  for  the  pur- 
pose of  the  provisions  of  this  Act  with  respect  to 
tenement  factories,  all  buildings  situate  within 
the  same  close  or  curtilage  shall  be  treated  as  one 
building."  If  that  had  been  '*  shall  be  treated  as 
one  factory,"  although  it  would  not  have  had 
much  bearing  on  this  part  of  the  case,  it  would, 
to  a  certain  extent,  have  assisted  us  in  considering 
what  was  meant  to  be  included  within  the  purview 
of  tibe  section.  It  seems  to  me  that  the  Legisla- 
ture were  there  speaking  of  all  buildings  within 
the  same  curtila^,  as  being  one  building,  for  the 
purpose  of  considering  what  is  the  building  to 
which  the  mechanical  power  is  to  be  supplied ; 
that  is  to  say,  to  come  within  the  definition  it  need 
not  only  be  floors  of  one  building  or  parts  of  one 
building,  but  it  may  also  be  a  separate  building 
in  the  same  close  or  curtilage.  Speaking  for 
myself,  I  have  a  strong  opinion  that  this  buOding 
cannot  be  said  to  be  within  the  same  curtilage, 
though  in  the  view  I  take  it  is  not  necessary  to 
consider  that  matter.  I  think  a  general  considera- 
tion of  these  special  words  shows  that  the  Legisla- 
ture were  there  speaking  of  parts  of  a  building  or 
houses  within  the  same  curtilage  to  which 
mechanical  power  is  supplied  from  one  source  to 
different  parts  of  the  building  in  such  a  manner 
that  the  separate  parts  constitute  in  law  separate 
factories.  One  reason  why  I  am  driven  to  that 
conclusion,  although  I  feel  a  difficulty  in  the 
matter,  is  that  I  cannot  imagine  that  such  a  com- 
plicate distinction  or  limitation  would  have  been 
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devised,  if  it  had  been  intended  to  say  **  any  part 
of  any  building  in  which  mechanical  power  is 
used,  or  any  bnUding  in  which  mechanical  power 
is  need,  provided  there  are  more  than  forty 
persons  employed  in  that  building."  With  regard 
to  the  decision  of  Buckley,  J.  in  the  case  of 
Toller  V.  Spiers  and  Pond  Limited  {uhi  sv/p,),  I 
must  say,  while  we  are  not  in  a  judicial  sense 
bound  by  a  decision  of  a  judge  sitting  by  himself 
trying  a  case  without  a  3U17,  as  Buckley,  J.  did 
in  the  Chancery  Division  in  that  case,  we  always 
carefully  consider  the  judgment  of  one  of  our 
brethren  sitting  and  deciding  a  similar  case 
after  careful  consideration,  as  Buckley,  J. 
there  did,  and  I  should  not  depart  &om  it 
unless  I  was  satisfied  it  was  wrong.  I  must 
say,  as  I  read  the  judgment  in  that  case, 
the  reasoning  did  seem  &  me  to  suggest  the 
construction  which  I  have  endeavoured  to  put 

rn  this  section.  I  therefore  come  to  the  oon- 
lion  that  there  is  not  in  this  case  such  a 
supply  of  mechanical  power  to  the  two  parts  of 
the  Duilding  as  would  justify  the  suggestion  that 
it  is  a  tenement  factory  so  as  to  bring  the  factory 
within  the  provisions  of  sect.  14,  and  that  this 
order,  therefore,  cannot  be  properly  made  upon 
Mr.  Brass  requiring  him  to  deal  with  the  whole 
prox>erty  in  the  sense  in  which  it  is  attempted  to 
be  done.  I  quite  agree  with  counsel  lor  the 
London  County  Council  that  there  may  be  cases 
in  which  it  is  very  desirable  to  be  able  to  deal 
with  the  buildine  as  one  building.  But  at  the 
same  time  I  thiuK  that  the  Legislature  have  not 
made  it  sufficiently  dear  that  that  is  so  in  this 
case ;  and  in  a  case  where  we  are  affecting  the 
rights  and  obHgations  of  third  persons,  I  think 
the  language  ought  to  be  dear  to  that  effect. 
Althougn  it  is  not  for  me  to  say  one  way  or  the 
other,  I  am  not  satisfied  that  it  is  not  possible  to 
deal  with  block  B  of  the  factory  without  involv- 
ing the  case  in  the  difficulties  which  would 
be  raised  by  putting  a  construction  on  the 
section  whidi  would  make  these  factories  one 
factory. 

Wills,  J. — I  have  come  to  the  same  conclusion, 
Nobody  can  say  that  the  section  defining  "  tene- 
ment factory,"  which  we  have  to  consider,  is  free 
from  difficulty.  I  feel  the  difficulty  increased  by 
the  consideration  that  many  anomalies  that 
present  themselves  to  one's  mind  in  considerins 
the  effect  of  the  operation  of  the  section  contended 
for  on  behalf  of  the  county  council  if  the  section 
did  not  apply,  would  equally  exist  in  cases  in 
which  there  could  be  no  doubt  that  the  section 
would  apply.  Therefore  we  really  derive  very 
little  assistance  from  external  considerations  of 
policy  and  so  forth,  and  under  those  circum- 
stances we  are  necessarily  driven  to  criticise 
closely  the  wording  of  the  section.  Mr.  Avory's 
contention  would  require  us  to  sav  that  the 
definition  of  tenement  factory  would  be  some- 
thing as  follows:  "A  factory  consisting  of  a 
building  in  at  least  two  different  parts  in  which 
mechanical  power  is  used,  provided  that  those 
parts  are  so  occupied  that  they  constitute  sepai*ate 
factories."  It  seems  to  me  if  the  Legislature  had 
meant  that,  it  would  have  been  very  easy  to  have 
said  it;  and  I  also  think  that  the  use  of  the 
expression  "  a  factory  where  mechanical  power  is 
supplied  to  different  parts  of  the  building  "  is  a 
very  awkward  way  of  expressing  such  a  simple 
idea  as  that.     Therefore  one  is  driven  ip  the 


conclusion  that  that  cannot  be  the  right  oonstmo* 
tion  of  the  section.  I  do  not  desire  to  repeat  the 
reasons  given  by  my  Lord,  which  lead  me  to  the 
conclusion  that  the  view  taken  hj  Buckley,  J.  in 
the  case  of  Toiler  v.  Spiers  and  Pond  Limited 
(uhi  sup,)  is  the  right  one.  I  agree  with  that 
view,  and  as  the  reasons  there  have  been  better 
expressed  than  I  could  express  them,  there  is 
nothing  to  be  added  to  them,  as  far  as  I  can  see. 
I  should  also  like  to  express  my  own  opinion  that 
this  building  cannot  really  be  said  to  be  within 
the  same  curtilage.  I  cannot  conceive  npon  any 
reasonable  construction  of  that  word,  or  the 
known  definition  of  it,  that  this  building  oan  be 
said  to  be  within  the  same  curtilage.  £V>r  these 
reasons  I  agree  entirely  with  the  judf^ent  my 
Lord  has  expressed. 

Kbnnbdt,  J. — I  agree  with  the  condnaiona 
and  in  the  judgment  and  in  the  opinions  which 
have  been  expressed.  Taking  the  section  in  the 
way  in  which  I  think  it  is  most  important  to 
take  it — ^namely,  in  the  way  in  which  we  should 
read  it  ordinarily — ^it  is  impossible  to  give  the  fait 
and  full  effect  to  all  the  words  if  we  do  not  give 
an  effect  to  the  words  "  supplied  to  "  such  as  we 
g^ve  to  the  words  "  used  "  or  *'  employed  in."  I 
cannot  help  thinking  that  the  only  way  to  create 
in  those  who  make  the  law  a  strong  feeling 
that  if  they  do  say  a  thing  plainly  it  shaU 
be  understood  plainly,  is  by  giving  full  and 
fair  effect  to  those  plain  words  regarmess  of  the 
consequences,  unless  those  consequences  wo  old 
lead  to  obvious  injustice  and  to  an  obviously  un- 
reasonable conclusion.  I  also  wish  to  assent  to 
the  view  that  this  is  not  the  case  of  a  building 
within  the  same  close  or  curtilage  within  the 
meaning  of  the  section.  But  I  only  wish  to  be  taken 
as  assenting  to  that  view  simply  on  this  ground, 
that  I  cannot  help  thinking  we  should  be  in  great 
dffiiculties  if,  where  one  factory  actually  overlaps 
another,  inclosing  it  as  it  were,  mnnin^  its  floors 
over  another  so  that  each  of  the  lower  floors  holds 
one  factory,  we  were  to  hold  that  the  upper  floor 
which  holds  another  factory  must  necessarily  be 
held  to  be  within  the  same  curtilage.  However, 
that  is  a  matter  which  may  never  arise,  and  which 
certainly  does  not  govern  this  case. 

Judgment  for  Mr,  Brass,  Case  sent  h<uik  to 
the  arbitrator,  mth  a  direction  accordingly. 
Costs,  costs  in  the  arlntratian. 

Solicitor  for  Mr.  Brass,  H,  C.  Morris, 
Solicitor  for  the  London  County  Council,  W,  A. 
Blaxland, 


Tuesday,  Ma/y  3, 1904. 

(Before  Lord  Alybbstonb,  C.J.,    Wills    and 

Kbnnbdy,  JJ.) 

Lbwis  (app.)  V,  Gilbbbtson  and  Co.  Limitei> 

(resps.).  (a) 

Factory — Machinery — Fencing  of — Machinery  an 
site  not  part  of  factory,  but  txnihin  curtilage — 
Liability  to  fence — "Place  situate  within  curti- 
lage "  of  factory,,  but  "  solely  used  for  soms  pwr^ 
pose  other  than  the  manufacturing  process 
carried  on  in  factory  ** — Factory  and  Workshop 
Act  1901  (1  Edw.  7,  c.  22),  ss,  10. 149,  sub-s.  4. 

The  respondents  were  occupiers  of  a  factory  for  the 
manufacture  of  iron  and  tin  plates,  and  by  the 

(a)  Reported  by  W.  W.  Oaa,  Bsq.,  Bftrrlater-ftt-Law. 
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nde  of  their  factory  omd  unihin  the  curtiUMe 
thereof,  upon  a  eite  which  had  been  cleared  for 
the  purpose  of  creatina  a  new  mill  thereon,  there 
w<u  a  crushing  mcumine  driven  by  a  steam 
engine  and  used  solely  for  crushing  stone  and 
making  mortar  and  cement  for  the  new  works 
intended  to  be  erected  on  that  site.  Both  the 
steam  engine  and  crushing  mcuihine  were  upon 
that  site. 

Upon  an  information  under  the  Factory  and 
Workshop  Act  1901, /or  not  securely  fencing  the 
dangerous  parts  of  this  machinery,  the  justices 
were  of  opinion  that  the  machinery  was  not 
securely  fenced,  hut  they  decided  thai  the  place 
on  which  the  engine  and  crusher  stood,  though 
within  the  close,  curtHage,  and  precincts  forming 
the  factory,  was  a  place  solely  used  for  a  purpose 
other  than  the  manufacturing  process  carried  on 
in  the  factory,  within  the  weaning  of  wh-sect,  4 
of  sect.  149  of  the  Act,  and  therefore  could  not 
be  deemed  to  be  a  part  of  the  factory,  and  was 
not  a  separate  factory  in  itself,  and  they  dis' 
missed  the  information  upon  thai  ground. 

Held,  that  the  justices  having  founa  that  the  site 
on  which  the  machinery  was  wa^  not  a  part  of 
the  area  of  the  existing  factory,  but  was  a  place 
or  area  separate  and  apart  from  the  factory, 
they  were  right  in  law  in  holding  that  the  ease 
cams  within  the  exemption  in  sub-sect.  4  of 
sect,  149,  as  the  machinery  in  this  separate  area 
was  being  solely  used  for  a  purpose  other  than 
the  manufacturing  process  carried  on  in  the 
factory. 

Oasb  stated  by  juBtioes  of  the  peace  for  the 
county  of  Glamorgan,  sitting  at  Pontardawe,  in 
the  county  of  Glamorgan. 

An  information  was  preferred  on  the  12th  Sept. 
1903  by  Anflpistas  Lewis  (the  appellant)  under  tbe 
Factory  and  Workshop  Act  1901,  against  Messrs. 
W.  Gilbertson  and  Co.  Limited  (the  respondents), 
for  that  they  (the  respondents)  on  the  3rd  Ang. 
1903,  at  the  parish  of  Llangefelach,  in  the  connty 
of  Glamorgan,  being  the  occapiers  of  a  factory 
situate  at  Pontardawe,  in  that  county,  the  same 
being  a  factory  within  the  true  intent  and  mean- 
ing of  the  Factory  and  Workshop  Act  1901,  did 
not  securely  fence  the  fly-wheel  of  an  engine  and 
certain  dangerous  parts  of  machinery — to  wit,  a 
pulley  and  belt — contrary  to  the  provisions  of 
the  statute  in  such  case  made  and  provided, 
whereby  and  in  consequence  whereof  a  person 
named  Owen  Peregrine  was  killed. 

The  justices  dismissed  the  information. 

Upon  the  hearing  of  the  information  the  follow- 
ing facts  were  admitted  or  proved  in  evidence 
bcdfore  the  justices : — 

Mr.  Edwards,  an  inspector  of  factories,  was 
called,  and  stated  that  on  his  visit  to  the  works 
of  the  respondents  on  the  5th  Aug.  1903  he  made 
investisatiODS  into  the  circumstances  of  an  acci- 
dent of  which  notice  had  been  sent  by  the  respon- 
dents. He  was  shown  a  crushing  machine  which 
was  driven  by  a  belt  and  steam  engine.  The  fly- 
wheel of  the  engine  was  6ft.  in  diameter,  and  he 
saw  the  engine  at  work.  The  wheel  was  moved 
by  the  engine  and  ran  in  a  fly-pit,  and  from  the 
fly-pit  to  the  driving-pulley  it  rose  in  a  case  up  to 
the  fly-wheel  of  the  crusher.  The  distance  from 
the  stone  crusher  to  the  fly-pit  was  about  20ft. ; 
no  part  of  that  20ft.  was  fenced.  There  was  some 
slag  about  the  place  at  the  time. 


Other  evidence  was  g^ven  by  witnesses  on 
behalf  of  the  appellant  and  respondents  as  to  the 
position  and  state  of  the  engine  on  the  day  of  the 
accident,  and  the  justices  were  satisfied  therefrom 
that  the  engine  was  not  securely  fenced  at  the 
time  of  the  accident. 

The  respondents'  counsel  contended  that  that 
portion  of  their  premises  whereon  they  were 
erectinff  their  new  sheet  mills  (on  a  part  of  which 
stood  uie  engine  and  crusher)  was  not  a  factory 
within  the  meaning  of  the  Act,  as  such  portion  of 
their  premises  was  a  place  solely  used  by  the 
respondente  for  a  purpose  other  than  the  manu- 
facturing process  or  handicraft  carried  on  in  their 
jbctory ;  that  the  labour  carried  on  therein  was 
not  exercised  by  way  of  trade,  or  for  the  purposes 
of  gain ;  that  the  engine  and  crusher  were  used 
solely  for  the  purpose  of  making  morter  and 
concrete  for  their  new  works  then  being  erected 
on  the  site  in  question  by  the  respondente,  and  in 
support  he  cited  the  case  of  Nask  v.  HoUinshead 
(84  li.  T.  Rep.  483;  (1901)  1  K.  B.  700). 

Evidence  was  given  on  the  respondente'  behalf 
before  the  justices  idiereon. 

Philip  Davies  stated : 

The  respondents  were  iron,  steel,  and  tinplate  mann- 
faotnrers.  The  particular  epot  upon  which  the  en^e 
and  plant  were  fixed  was  formerly  an  old  copperas 
house;  that  was  taken  down  the  latter  part  of  last 
year ;  there  was  some  machinery  for  making  copperas 
there;  that  was  put  on  the  scrap  heaps  and  the  site 
cleared  with  the  object  of  preparing  for  the  new 
sheet  mills  now  in  course  of  conatructlon  on  that 
site.  There  was  a  certain  amount  of  cement  and 
concrete  and  masonry  work  to  be  done,  and  for  this 
purpose  the  respondents  obtained  an  engine,  mortar  mill, 
and  crusher,  and  these  were  employed  entirely  on  the 
new  sheet  mills  about  to  be  constructed,  and  were  solely 
used  for  the  purpose  of  constructing  the  new  mills. 
They  started  conBtruoting  the  same  in  the  early  part  of 
the  year,  and  since  then  no  manufacture  had  been  carried 
on  there.  The  respondents  were  not  erectors  of  works ; 
they  were  doing  this  for  themselves. 

On  cross-examination  by  the  appellant  be 
further  steted : 

The  greater  portion  of  the  spot  was  used  as  a  cop- 
peras house  ;  the  other  part  was  an  open  space  ;  there 
was  no  cover  on  it.  There  was  no  other  work  done  there ; 
it  might  have  held  a  few  pieces  of  scrap ;  it  was  ell 
within  the  curtilage  of  the  work ;  it  was  between  the 
mill  house  and  the  new  copperas  house ;  the  engine  was 
not  a  new  one,  but  the  crusher  was ;  the  engine  had 
been  used  for  bar  cutting ;  it  was  part  of  the  old  plant. 
Mortar  was  made  in  another  part  of  the  works ;  it 
was  for  repairing  purposes ;  it  was  a  process  which  was 
carried  on  by  the  respondents  in  the  works.  Notice  of 
the  accident  was  sent,  and  a  copy  was  also  sent  to  the 
certifying  surgeon. 

On  re-examination  he  steted : 

He  did  not  know  whether  it  was  a  factory  or  not  until 
he  had  the  advice  of  the  respondents'  solicitors.  -  It  was 
an  old  engine,  and  put  there  for  the  purpose  of  driving 
tiie  mortar  mill,  and  the  mortar  made  there  was  used 
exclusively  for  the  new  mills. 

The  appellant  contended  that  the  site  of  the 
engine  and  the  crushing  machine  was  within  the 
close,  curtilage,  and  precincts  of  the  respondente* 
factory,  and  was  part  and  parcel  of  the  old 
factory. 

The    justices   decided   that    the    machinery 
was  not  securely  fenced,  and  would  have  con- 
I  victed  the    respondents    of    the   offence    with 
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which  they  were  charged,  but  they  were  of 
opinion  and  decided  tmit  the  place  where  the 
respondents  were  erecting  a  new  sheet  mill  (on 
part  of  which  the  engine  and  crusher  machine 
stood),  though  within  the  close,  curtilage,  and 
precincts  forming  the  respondents'  factory  was  a 
place  solely  used  oy  the  respondents  for  a  purpose 
other  than  the  manufactimng  process  or  handi- 
craft carried  on  in  the  respondents'  factory,  and 
that  such  place  was  solely  used  for  the  purpose  of 
the  erection  by  the  respondents  themselves  of 
their  new  sheet  mills,  and  that  under  sect.  14d, 
sub-sect.  4,  of  the  Factory  and  Workshop  Act 
1901  such  place  should  not  be  deemed  to  form 
part  of  the  respondents'  factory,  and  also  that 
such  place  was  not  otherwise  a  factory  within  the 
meaning  of  the  Act,  and  they  dismissed  the 
information. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  statement  of  facts  the 
justices  came  to  a  correct  determination  in  point 
of  law,  and  if  not  what  should  be  done  in  the 
premises. 

The  Factory  and  Workshop  Act  1901  (1  Bdw.  7, 
c.  22)  provides : 

Sect.  10  (1).  With  respeot  to  the  fencing  of  machinery 
in  a  factory,  the  following  proyieione  shall  have  effect : 
(a)  Every  .  .  .  fly-wheel  directly  connected  with 
the  eteam  or  water  or  other  mechanical  power,  whether 
in  the  engine 'honse  or  not,  and  every  part  of  any  water 
wheel  or  engine  worked  by  any  such  power,  mnat  be 
eeonrely  fenced ;  and  .  .  .  (c)  all  dangerou  parts  of 
the  machinery  and  every  part  of  the  mill  gearing  must 
either  be  aecnrely  fenced,  or  be  in  such  position  or  of 
such  constmction  as  to  be  eqnally  safe  to  every  person 
employed  or  working  in  the  factory  as  it  would  be  if  it 
were  secorely  fenced. 

Sect.  149  (1).  Sabject  to  the  provisions  of  this  section, 
the  following  expressions  have  in  this  Act  the  meanings 
hereby  assigned  to  them,  that  is  to  say :  The  expression 
"  non-textile  factory  "  means  (a)  any  works,  warehouses, 
fomaces,  mills,  foundries,  or  places  named  in  Part  one 
of  the  sixth  schedule  to  this  Act ;  .  .  .  (4)  Where 
a  place  situate  within  the  close,  curtilage,  or  precincts 
forming  a  factory  or  workshop  is  solely  used  for  some 
purpose  other  than  the  manufacturing  process  or  handi- 
craft carried  on  in  the  factory  or  workshop,  that  place 
shall  not  be  deemed  to  form  part  of  the  factory  or 
workshop  for  the  purposes  of  this  Act,  but  shall,  if 
otherwise  it  would  be  a  factory  or  workshop,  be  deemed 
to  be  a  separate  factory  or  workshop  and  be  regulated 
accordingly. 

The  6th  schedule,  in  Part  1,  gives  a  list  of  non- 
textile  factories,  and  No.  11  is  as  follows : 

(11).  "  Iron  mills,"  that  is  to  say,  any  mill,  forge,  or 
other  premises  in  or  on  which  any  process  is  carried 
on  for  converting  iron  into  malleable  iron,  steel,  or 
tinplate,  or  for  otherwise  making  or  conyerting 
steel. 

Bohertaon  {H.  Sutton  with  him)  for  the  appel- 
lant.— The  question  is  whether  an  occupier  of  a 
factory  is  liable  to  fence  an  engine  which  was  not 
in  the  factory  itself,  but  was  used  in  crushing 
stone  outside  the  actual  factory  but  within  the 
curtilage  of  the  factory.  The  question  arises 
under  sub- sect.  4  of  sect.  149  of  the  Factory  and 
Workshop  Act  1901.  The  factory  in  this  case 
was  an  ironworks,  and  therefore  came  in  under 
sub- sect.  1  (a)  of  that  section,  and  under  the  6th 
schedule  (No.  11)  as  an  "iron  miU."  Under 
those  sub- sections  the  ironworks  is  brought  in  as 
one  complete  entity.    Then  sect.  10  deals  with 


the  fencing  of  machinery  in  a  factory ;  and  sub- 
sect.  4  of  sect.  149  creates  an  exemption  from  the 
provisions  of  the  Act  in  favour  of  a  '^  place  situate 
within  the  close,  curtilage,  or  prednots  forming  a 
factory,"  which  '*  is  solely  used  for  some  pmpoee 
other  than  the  manufacturing  process  carried  on 
in  the  factory."  That  sub- section  does  not  apply 
to  such  a  case  as  the  present;  it  simply  contem- 
plates separate  regulation  for  separate  parts  of 
the  factory  or  for  the  separate  factories.  The 
place  where  this  engine  and  crusher  stood  was  a 
part  of  the  factory;  the  justices  have  expressly 
found  that  it  was  within  the  close,  curtilage,  and 
precincts  of  the  respondents'  factory.  The  pro- 
visions in  sect.  10  as  to  fencing  therefore  apply 
to  it.  Those  provisions  are  perfectly  general 
and  they  are  with  respect  to  the  fencing  of 
"  machinery  in  a  factory."  This  was  a  machine 
in  a  factory,  as  we  must  consider  the  whole 
ironworks  as  one  entity  or  thing,  and  the 
provisions  of  sect.  10  as  to  fencnng  apply 
to  it: 

Taylor  v.  H%ck8,.e  L.  T.  Bep.  784;  12  C.  B.  N.  8. 
152. 

Sub-sect.  4  refers  to  a  place  capable  of  separate 
regulation,  and  not  to  a  place  like  that  now  in 
question,  which  is  a  part  of  the  factory.  He 
referred  to 

Smith  V.  Sibray,  Hall,  and  Oo.^  ante,  p.  276 ;  81^ 
L.  T.  Bep.  358  ;  (1908)  2  K.  B.  707  ; 

Naeh  Y.  HolUnshead,  84  L.  T.  Bep.  483 ;  (1901)  1 
K.  B.  700 ; 

Mooney  v.  Edinbwrgh  and  DtHrict  Tramway  Com^ 
pony,  4  Fraser,  390. 

Meagher  for  the  respondents. — The  justices 
were  right  in  refusing  to  convict  the  respondents. 
They  have  found  that  this  place,  although  within 
the  curtilage  of  the  respondents'  factory,  was  a 
place  solely  used  by  the  respondents  for  a  purpose 
other  than  the  manufacturing  process  carriea  on 
in  the  respondents'  factory,  and  that  such  place 
was  solely  used  by  the  respondents  for  the  erection 
of  their  new  mills.  This  was  a  finding  of  fact  by 
the  justices,  and  brings  the  case  within  the  very 
words  of  sub- sect.  4  ox  sect.  149.  Until  this  place 
was  complete  and  used  as  a  factory  it  is  exempt 
from  the  provisions  applicable  to  a  factory. 
Under  sub- sect.  4  of  sect.  149,  it  was  for  the 
justices  to  say  whether  the  place  was  solely  used 
for  a  purpose  other  than  the  manufacturing 
process  carried  on  in  the  factory ;  and  they  have 
upon  the  evidence  before  them  come  to  the  con- 
clusion that  it  was  a  place  so  used  for  a  purpose 
other  than  that  manufacturing  process.  In  the 
6th  section  there  is  a  definition  of  "  iron  mills " 
which  would  apply  to  this  place  under  sect.  149, 
but  for  sub-sect.  4  of  that  section,  the  only  object 
of  which  sub-section  is  to  exempt  such  a  place 
as  this  from  the  provisions  of  the  Act ;  ana  the 
test  whether  that  sub-section  applies  is  whether 
the  place  is  within  the  same  curtilage  as  the 
factory,  and,  if  so,  whether  it  is  used  for  a  purpose 
other  than  the  manufacturing  process  carriea  on 
in  the  factory.  The  justices  have  found  as  to 
both  of  those  things,  that  this  place  was  within 
the  closed  curtilage  of  the  factory,  and  that  it  was 
used  for  a  purpose  other  than  the  manufacturing 
process  carried  on  in  the  factory.  It  was  really 
a  question  of  fact  for  the  justices,  and  it  was 
open  to  them,  to  find  the  facts  either  way,  and 
upon  the  evidence  they  have  come  to  conclusions 
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of  fact,  whioh  expressly  brin^  this  plaoe  within 
sub-seet.  4. 

Bohertaon  in  reply  referred  to 

Redgrave  y.  LUyd  and  Bone,  72  L.  T.  Bep.  565 ; 
(1895)  1  Q.  B.  876. 

Lord  Alybbstone,  C.J. — ^I  come,  with  great 
reluctance,  to  the  oonclasion  that  we  cannot 
interfere  in  this  case ;  and  I  shonld  like  to  express 
my  own  difficulty  in  the  case  because,  perhaps,  I 
do  not  take  exactly  the  same  view  of  the  facte 
as  my  brothers  do,  though  I  do  not  differ  in  any 
way.  I  only  wish  to  guard  myself  against  it 
being  thought  that  I  am  deciding  anything 
with  regard  to  fencing  this  machinery  except 
upon  the  view  of  the  facts  which  my  brothers 
take,  and  upon  which  I  do  not  differ  mm  them. 
The  fencing  section  is  a  section  which,  as  has 
been  pointed  out  in  more  than  one  case,  par- 
ticularly in  Bedyrave  v.  Lloyd  and  Bone  {uH  sup.), 
proTides  for  the  fencing  of  all  machinery  in  a 
factory,  whether  that  machinery  is  used  for  the 
factory  purposes  or  not,  and  if  I  thought  it  was 
open  to  us  to  come  to  the  conclusion  that  the 
magistrates  had  found  that  this  site  was  an  area 
within  the  factoiy  which  was  being  used  for 
building  machinery,  and  that  that  justified  them 
in  saying  that  that  was  a  separate  part  or  factory 
within  sub- sect.  4  of  sect.  149, 1  should  like  the 
case  to  have  gone  back  to  them  to  have  had 
further  investigation  into  the  matter.  Speaking 
for  myself,  I  do  not  think  that  the  words  *'  place 
situate  within  the  close,  curtilage,  or  precincts 
forming  a  factory"  in  sub- sect.  4  of  sect.  149, 
mean  the  area- of  the  factory.  I  think  the  words 
"place  situate  within  the  close,  curtilage,  or 
precincts  forming  a  factory"  do  point  to  a 
separate  area — an  area  separate  from  the  area  of 
the  factory — which  is  being  solely  used  for  some 
other  purpose  than  the  manufacturing  process 
carried  on  in  the  factory  in  the  sense  thiat  it  is 
separate  from  the  factory;  otherwise  I  do  not 
think  that  the  words  *'  within  the  close,  curtilage, 
or  precincts  forming;  a  factory"  would  have 
been  used.  The  magistrates  thought  that  there 
was  considerable  danger  with  regard  to  this 
machinery,  for  they  decided  that  this  machinery 
was  not  properly  or  securely  fenced,  and  that 
they  would  have  convicted  the  respondents  of  the 
offence  with  which  they  were  charged,  but  that 
they  "  were  of  opinion  and  decided  that  the  place 
where  the  respondents  were  erecting  a  new 
sheet  mill  (on  part  of  which  the  engine 
and  crusher  machine  stood)  though  within  the 
close,  curtilage,  and  precincts  forming  the 
reespondents'  factory,  was  a  place  solely  used 
by  the  respondents  for  a  purpose  other 
than  the  manufacturing  process  or  handicraft 
carried  on  in  the  respondents'  factory,  and  that 
such  place  was  solely  used  for  the  purpose  of  the 
erection  by  the  respondents  themselves  of  their 
new  sheet  mills."  I  think  it  must  be  taken  that 
the  magistrates  auite  understood  the  point,  and 
that  they,  having  had  the  evidence  with  regard  to 
the  factory  before  them,  and  possibly  knowing  the 
place  themselves — at  any  rate,  having  the  power 
of  having  further  investigation  into  the  matter  if 
they  so  desired— came  to  the  conclusion  that  the 
area  in  question  was  a  separate  site,  a  site  for  a  new 
factory,  and  was  not  part  of  the  old  factory,  and 
was  not  part  of  the  premises  that  were  being  used 
as  a  factory  at  the  time.    If  that  be  the  true  view 


I  do  not  think  that  I  should  be  justified  in  sayine 
that  they  came  to  a  wrong  conclusion  in  point  of 
law.  I  decide  that  we  cannot  interfere,  because 
it  seems  to  me  that  the  magistrates  have  stated 
that  this  was  a  building  site  for  a  new  factory 
and  was  no  part  of  the  existing  factory,  and  was 
only  within  the  first  part  of  the  definition  "  within 
the  close,  curtilage,  and  precincts  forming  a 
a  factory " ;  but  did  not  come  within  the  second 
part.  I  desire  to  repeat  that,  should  the  case 
come  up  to  us  of  simply  using  a  part  of  a  large 
factory — an  area  in  a  large  factory — ^which  is  not 
sepai'atod  from  the  factory,  except  b^  the  fact 
that  it  is  used  at  the  time  £>r  the  particular  pur- 
pose, I  do  not  think  that  that  comes  within  the 
frotection  afforded  by  sub- sect.  4  of  sect  149. 
wish  to  prevent  this  judgment  from  being 
used  as  giving  or  recognising  the  right  not  to 
fence  machinery,  which  is  in  fact  within  a  factory, 
simply  upon  the  ground  that  the  area  which  it 
occupies  IS  used  lor  a  purpose  which  is  not  a 
manufacturing  process.  However,  taking  the 
view  that  the  magistrates  have  properly  ap- 
proached this  question,  and  have  found  this  to  be 
a  building  site  which  is  a  place  apart  from  the 
factory,  I  think  that  this  appeal  should  be 
dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I  think 
that  the  question  really  depends  upon  what  the 
Act  of  Parliament  means  by  a  place,  because  this 
spot  certainly  is  situate  within  tne  close,  curtilage, 
and  precincts  of  the  factory,  and  is  solely  u^d 
for  purposes  other  than  the  manufacturing 
process  carried  on  within  the  factory.  At  the 
same  time  if  this  was  an  area,  for  instance,  of 
twenty,  or  thirty,  or  forty  feet  sauare  in  the 
middle  of  a  factory  under  a  roof  where  the 
common  work  of  a  factory  was  being  carried  on» 
and  not  separated  from  it  by  any  physical  demar- 
cation, I  should  feel  that  it  was  exceedingly 
improbable  that  the  Act  of  Parliament  could  have 
meant  to  exempt  from  its  operation  such  a  place 
as  that,  where  every  danger  which  is  intended  to 
be  guarded  against  by  this  Act  would  be  present. 
Therefore  we  are  driven  to  ask  ourselves  what  is 
meant  by  "  place."  Obviously  it  is  not  necessary 
that  the  place  should  be  inclosed  on  all  sides.  Ix 
it  had  been  necessary  the  Act  of  Parliament 
would  have  said  so ;  and,  therefore,  the  absence  of 
fencing  on  all  four  sides  we  cannot  take  as  a  test. 
But  this  place  seems  to  be  a  place  so  entirely 
outside  the  factory  altogether  where  the  manu- 
facturing processes  are  carried  on,  and  to  be  so 
distinctly  separated  from  it,  that  it  may  very 
fairly  be  considered  to  be  a  place — a  definite  spot, 
an  area  which  is  marked  and  defined  and  ascer- 
tainable, and  which  is  dedicated,  so  to  speak,  to 
purposes  quite  other  than  those  which  are  con- 
templated as  a  factory.  This  appears  to  me  to 
be  a  spot  which  was  marked  out  for  the  creation 
of  a  new  building,  and  nothing  else,  and  it  would 
certainly,  to  my  mind,  be  a  very  strained  construc- 
tion of  this  sub-section  to  say  that  that  was 
the  sort  of  place  which  was  contemplated  by  this 
Act.  I  think  that  when  the  question  is  asked 
whether  a  place  falls  within  this  definition  or  not, 
it  is  a  qustion  undoubtedly  of  mixed  law  and  fact, 
and  when  the  case  has  been  decided  by  persons 
conversant  with  the  locality  and  conversant  with 
the  work  that  is  carried  on  in  the  place,  I  think 
we  ought  to  be  slow  to  say  they  have  beeoi  wrong 
unless    there   are  very  aefinito   and   conclusive 
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reasoBB  for  saying  so.  In  my  opinion  the  magis- 
trates in  this  case  were  right.  I  should  myself 
have  come  to  the  oame  conclusion  as  a  matter  of 
fact.  I  perfectly  agree  with  my  Lord  that  it  is 
very  undesirahle  to  say  or  do  anything  which 
would  lead  to  lessening  the  beneficial  opera- 
tion of  this  statute.  Anybody  who  has  sat 
as  long  in  this  court  as  I  have,  must  be  perfectly 
aware  how  absolutely  necessary  such  a  statute  is 
for  the  protection  of  life  and  limb.  I  do  not  desire 
to  say  one  word  which  goes  beyond  the  actual 
facts  of  this  particular  case,  and  upon  the  actual 
facts  of  this  particular  case  I  think  that  the 
magistrates  came  to  a  right  conclusion. 

Kbnnedy,  J. — ^I  am  of  the  same  opinion.  I 
entirely  concur  in  the  observations  of  my  Lord 
and  of  my  brother  Wills,  that  one  ought  not  to 
whittle  away  a  section  of  an  Act  of  Parliament  of 
this  idnd.  Upon  the  facts  I  think  that  the 
magistrates  came  to  the  right  conclusion. 
Certainly  there  are  facts  found  by  them,  and 
found  upon  evidence  which  they  set  out,  which 
make  it  impossible  for  us  to  concur  in  saying 
that  they  were  mistaken  in  law  in  the  conclusion 
to  which  they  came,  given  their  facts,  which,  of 
course,  we  are  bouna  by.  I  agree  it  is  very 
difficult  when  we  have  in  this  sub- section  the 
words  "  place  '*  and  "  used,*'  as  it  has  been  found 
other  Acts   of  Parliament  where  the  same 
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words  are  used,  to  say  what  is  a  place  and  what 
is  the  user  of  a  place,  to  which  the  sub-section 
refers ;  but  I  think  that  if  the  question  was  put 
to  these  magistrates,  was  A.  B.  in  the  factoir  ? 
the  answer  would  come,  "No;  he  was  on  the 
site  of  the  new  sheet  mills."  A  person  on  the 
new  sheet  mill  site  could  not  be  described  as 
being  upon  the  factory,  although  he  might  have 
been  upon  the  premises  which  are  within  the 
precincts  and  within  the  curtilage  of  the  factory. 
Here  what  is  found  is  that  the  place  was  the  site 
of  an  old  copperas  house,  which  was  taken  down, 
dSbris  being  put  on  the  scrap  heap,  the  site 
cleared,  a  new  sheet  mills  in  course  of  construc- 
tion, and  machinery — which  unfortunately  caused 
the  accident — placed  there  for  the  purpose  of  pre- 
paring mortar.  That  was  a  user,  but,  unques- 
tionably not  for  the  ordinary  purpose  of  a  factory. 
As  I  understand  the  facts,  although  the  place  was 
not  physically  surrounded  by  a  barrier  or  demarca- 
tion so  as  to  separate  it  from  the  rest  of  the 
factory,  the  place  was  not  part  of  a  room  or  of  a 
set  of  buildings,  but  was  a  place  outside  so  much 
of  the  buildings  or  of  the  land  as  was  used 
distinctly  for  factory  purposes. 

Appeal  diamUsed, 

Solicitor  for  the  appellant,  Solicitor  to  the 
Treaewry, 

Solicitors  for  the  respondents,  Lambert  and 
Hale,  for  £.  and  C  B.  Jenkins,  Swansea. 


WedneBday,  May  11, 1904. 

(Before  Lord   ALYSBSTOinB,   G.J,,  Wills   and 

Kennedy,  JJ.) 

Bannistbb  (app.)  v.  Sttlliyan  (reep.).  (a) 

Poor  law — Maintenance  of  chiid/ren —^  RwMiing 
away  leaving  children  chargeable  to  parish-- 
Conviction  for— Omission  on  expiration  of  tin- 
prisonmsnt  to  remove  children  from  workhouse 
-^Fresh  offence— 'Liability  to  second  oonviMon 
— Defect  in  form  of  information  —  Vagrancy 
Act  1824  (5  Geo.  4,  o.  83),  <.  4— Divided  Parishes 
and  Poor  Law  Am,endment  Act  1876  (39  3t  40 
Viet.  c.  61),  s.  19. 

A  person  who  has  been  con/oieted  and  imprisoned 
under  sect.  4  of  the  Vagrancy  Act  1824  and 
sect.  19  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  for  running  aiaay  and 
leaving  his  children  whereby  they  have  become 
chargeable  to  the  parish,  may  be  proceeded 
against  and  convicted  a  second  time  for  running 
away  and  leaving  his  children  chargeable,  unless 
on  his  release  from  prison  he  takes  his  children 
out  of  the  workhouse  and  removes  their  charge' 
dbilUy,  as  the  leaving  his  children  in  the  work- 
hojMe  chargeable  to  the  parish  after  his  release 
Jrom  prison  constitutes  a  fresh  substantive 
offence,  for  which  he  may  be  punished  a  second 
time ;  and  he  may  be  convicted  for  this  fresih 
offence  upon  an  information  which  charges  him 
toith  running  away  and  leaving  his  children 
**  whereby  they  have  become  and  are  now  actuaUy 
chargeable  to  the  parish,'*  oa  the  defect  in  ihe 
form  of  the  information  by  reason  of  the  ekH- 
dren  being  already  chargeable  can  he  cured 
by  sect.  1  of  the  Summary  Jurisdiction  Ad 
1848. 

Oasb  stated  by  a  metropolitan  police  magiatnLte, 
sitting  at  the  ilarylebone  Police-court. 

On  the  15th,  22nd,  23rd,  and  28th  Dec.  1903, 
the  respondent  was  brought  before  the  magistrate 
under  a  warrant  for  his  arrest  granted  on  the 
22nd  Jan.  1903,  to  answer  to  an  information  laid 
under  sect.  4  of  the  Vagrancy  Act  1824  (5  Geo.  4, 
c.  83)  and  sect.  19  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act  1876  (39  &  40  7ict 
c.  61)  by  the  appellant,  who  was  the  general 
relieving  officer  to  the  guardians  of  the  poor  of 
the  parish  of  Paddington,  alleging  that  the 
respondent  "  did  on  or  about  the  15tn  Dec.  1902 
unlawfully  run  away,  leaving  his  three  children 
whom  he  is  legally  bound  to  support  and  mam- 
tain,  whereby  they  have  become  and  are  now 
actually  chargeable  to  the  said  parish  of  Pad- 
dington, contrary  to  the  statute  in  that  case  made 
and  provided." 

Oopies  of  the  information  and  warrant  were 
annexed  to  and  formed  part  of  the  case. 

Upon  the  hearing  of  the  information  tiie 
following  facts  were  proved  on  behalf  of  the 
appellant : — 

(a)  In  1899  the  respondent  ran  avray  from  his 
three  children,  whom  he  was  legally  bound  to 
maintain,  and  his  children  thereby  oecame  charge- 
able to  the  parish  of  Paddington,  and  they  had 
since  been  maintained  by  the  I'addinston  fioard 
of  Guardians  at  the  expense  of  about  l50L  to  the 
common  fund  of  the  parish. 

(b)  On  the  13th  Nov.  1900  the  respondent  was 
convicted   for  running   away   and    leaving   his 

(a)  Beported  by  W.  W.  Obb,  Esq.,  BaniBteMLt-Law. 
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children  oa  the  7th  Not.  1899,  whereby  they 
beoame  chargeable  as  aforesaid,  and  was  sent  to 
prison  for  one  month.  When  the  respondent 
came  out  of  prison  he  went  to. the  appellant's 
office,  and  was  told  by  the  appellant  that  he  mast 
take  steps  to  take  ms  children  oat  of  the  Pad- 
dington  Workhoase.  This,  however,  the  respon- 
dent failed  to  do,  and  the  children  remained  in 
the  workhoase.  In  Jan.  1903  a  warrant  was 
ffranted  for  the  apprehension  of  the  respondent 
for  onlawfally  ronninff  away  on  the  15th  Dec. 
1902,  two  years  from  the  date  of  his  release  from 
prison,  "leaving  his  three  children,  whom  he  is 
legally  boand  to  maintain,  whereby  they  have 
become  and  are  now  actually  chargeable  to  the 
said  parish  of  Paddington." 

There  was  evidence  that  daring  this  interval  of 
time  the  guardians  had  published  an  offer  of  a 
reward  of  20«.  for  the  respondent's  discoverv,  and 
search  had  been  made  for  the  respondent  oy  the 
police  and  by  the  guardians,  but  oeyond  the  fact 
that  the  search  was  unsuccessful  there  was 
nothing  to  show  that  the  respondent  was  wilfully 
hiding. 

The  appellant  contended  that  by  leaving  his 
children  in  the  workhouse  after  he  came  out  of 
prison  the  respondent  had  run  away  and  left  his 
children,  whereby  they  became  chargeable  to 
the  parish  of  Paddington,  contrary  to  the  pro- 
visions of  sect  4.  of  tne  Yaerancy  Act  1824  (5 
Qco.  4,  c.  83),  and  that  he  nad  therefore  com- 
mitted a  fresh  offence,  and  was  liable  to  conviction 
^erefor  under  that  section  and  sect.  19  of  the 
Divided  Parishes  and  Poor  Iiaw  Amendment  Act 
1876 ;  and  it  was  further  contended  that,  if  there 
were  no  fresh  offence  in  law,  the  respondent  was 
guilty  of  a  continuing  offence  day  by  day,  until 
such  time  as  he  removed  the  chargeability. 

The  magistrate  ordered  the  respondent  to  be 
discharged,  inasmuch  as  he  was  of  opinion  thai^ 
as  his  children  had  been  continuously  chargeable 
since  the  7th  Nov.  1899,  they  had  not  Income 
chaj^able  to  the  parish  of  Paddington  bv  reason 
of  the  respondent  s  not  removing  them  from  the 
workhouse  after  he  came  out  of  prison ;  and  that 
the  respondent  had  committed  no  fresh  offence, 
and  having  been  convicted  and  punished  for  having 
run  away  and  left  his  children,  whereby  they 
became  chargeable  to  the  parish  on  the  7th  Nov. 
1899,  he  could  not,  under  the  circumstances  here- 
inbefore stated,  be  convicted  for  continuing  the 
offence  on  the  15th  Dec.  1902. 

The  qaestion  of  law  for  the  opinion  of  the 
court  was  whether  or  not  the  magistrate  ought 
to  have  convicted  the  respondent  on  the  f^ts 
above  stated.  And  the  court  was  asked  to  remit 
the  case  to  the  magistrate,  with  its  opinion 
thereon. 

Sect.  4  of  the  Yagrancy  Act  1824  (5  Geo.  4, 
o.  83)  provides : 

.  .  .  Every  person  rannizig  away  and  leaving  his 
wife,  or  his  or  her  ohild  or  ohildren,  chargeable,  or 
whereby  she  or  they  or  any  of  them  shall  beoome 
chargeable,  to  any  pariah,  township,  or  pUoe  ;  .... 
shall  be  deemed  a  rogae  and  vagabond,  within  the  tnie 
intent  and  meaniog  of  this  Act ;  and  it  shall  be  lawful 
for  any  joetioe  of  the  peaoe  to  commit  snoh  offender 
(being  thereof  convicted  before  him  by  the  confession 
of  such  offender,  or  by  the  evidence  on  oath  of  one  or 
more  credible  witness  or  witnesses)  to  the  house  of 
oorrection,  there  to  be  kept  to  hard  labour  for  any  time 
not  exceeding  three  calendar  months.    .    .     . 


Sect.  19  of  the  Divided  Parishes  aud  Poor  Law 
Amendment  Act  1876  (39  &  40  Yict.  o.  61)  pro- 
vides 

Prooeedings  may  be  taken  against  any  person  who 
rons  away  and  leaves  his  wife  or  his  or  her  child  Aharge- 
able,  or  whereby  she  or  they  or  any  of  them  shall 
beoome  chargeable  to  any  union  or  parish  at  any  time 
within  two  years  after  the  commission  of  the  offence, 
and  a  summons  or  warrant  in  respect  thereof  may  be 
issued  upon  the  information  of  any  relieving  officer  of 
the  guardians  stating  that  relief  has  been  applied  for  on 
behalf  of  the  wife  or  child,  and  that  he  is  informed  and 
believes  that  the  husband  or  parent,  as  the  case  may  be, 
has  left  the  wife  or  ohild  and  gone  away,  any  law  or 
statute  to  the  contrary  notwithstanding.  The  justioes 
to  hear  the  complaint  against  a  husband,  under  the 
thirty-third  section  of  the  Act  of  the  thirty-first  and 
thirty-second  years  of  Her  Mrjesty,  chapter  one  hun- 
dred and  twenty-two,  may  be  other  than  those  who 
summoned  him  to  appear  before  them,  but  acting  for  the 
same  petty  sessional  division. 

Sect  1  of  the  Summary  Jorisdiction  Act  1848 
(11  &  12  Yict.  c  43)  provides : 

.  .  .  Provided  also,  that  no  objection  shall  bo 
taken  or  allowed  to  any  information,  complaint,  or 
summons  for  any  alleged  defect  therein  in  substance  or 
in  form,  or  for  any  variance  between  such  information, 
complaint,  or  summons,  and  the  evidence  adduced  on 
the  part  ot  the  informant  or  complainant  at  the  hearing 
of  such  information  or  oomplahit  as  hereinafter  men- 
tioned ;  bnt  if  any  such  variance  shall  appear  to  the 
justice  or  justioes  present  and  acting  at  such  hearing  to 
be  such  that  the  party  so  summoned  and  appearing  has 
been  thereby  deceived  or  misled,  it  shall  be  lawful  for 
such  justice  or  justioes,  upon  such  terms  as  he  or  they 
shall  think  fit,  to  adjourn  the  hearing  of  the  case  to  some 
future  day. 

DanekwerU,  £.0.  (B.  Cunningham  Glen  with 
him)  for  the  appellant,  on  behalf  of  the  Poor 
Law  Authorities. — ^The  learned  magistrate  held 
that,  as  this  man  had  been  convicted  once  before 
for  running  away,  whereby  his  children  became 
chargeable  to  the  parish,  and  as  they  were  still 
chargeable  when  he  came  out  of  prison,  he  com- 
mitted no  fresh  offence  merely  bv  not  removing 
them  from  the  workhouse  after  he  came  out  of 
prison,  and  that  therefore  he  could  not  be  con- 
victed for  continuing  the  offence.  The  attention 
of  the  magistrate  evidently  was  not  called  to  the 

Sroviso  at  the  end  of  sect.  1  of  the  Summary 
urisdiction  Act  1848,  which  enacts  that  no 
objection  shall  be  taken  in  respect  of  any  alleged 
defect  in  the  substance  or  form  of  any  informa- 
tion or  summons,  or  for  any  variance  between 
such  information  or  summons  and  the  evidence 
adduced  for  the  complainant,  but  that  if  the 
party  summoned  would  be  likely  to  be  misled  by 
such  variance  the  justices  have  power  to  adjourn 
the  hearing.  No  doubt,  in  the  present  case  the 
information  was  drawn  in  the  form,  that  on  the 
15th  Dec.  1902  the  respondent  unlawfully  ran 
away,  leaving  his  children  '*  wherebv  they  have 
become  and  are  now  chargeable,"  and  so  on ;  and 
the  magistrate  thought  that,  as  they  had  already 
become  chargeable,  and  were  still,  at  the  date  of 
the  information,  chargeable,  the  respondent  could 
not  be  convicted  a  second  time  for  running  away 
whereby  tney  became  chargeable.  But  on  refer- 
ring to  sect.  4  of  the  Yagrancy  Act,  the  offence  is 
running  away  and  leaving  his  children  "  charge- 
able,*' or  "  whereby  they  shall  become  charge- 
able " ;  so  that  a  person  commits  an  offence  under 
that  section  either  if  he  runs  away  whereby  his 
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children  afterwards  become  chargeable,  or  if  be 
rasa  away  leaying  his  children  then  actually 
chargeable.  The  information  here  was  that  the 
respondent  did,  on  the  15th  Dec.  1902,  unlawfully 
run  away  leaving  his  children  "  whereby  they 
have  become  and  are  now  actually  chargeable." 
If  the  words  "  whereby  they  have  become  and  are 
now "  had  been  left  out,  then  the  information 
would  have  been  all  right  under  sect.  4  of  the 
Yagrancy  Act,  as  it  would  have  been  "  leaving 
his  children  actually  chargeable.*'  This  was 
simply  a  defect  in  form,  or  at  most  a  variance 
between  the  evidence  adduced  and  the  informa- 
tion which  the  magistrate  ought  to  have  dealt  with 
under  Rect.  1  of  tne  Summary  Jurisdiction  Act 
1848.  The  offence  is  explained  by  Erie,  C.J.  in 
Cambridge  Union  v.  Parr  (4  L.  T.  Rep.  323 ;  10 
O.  B.  N.  S.  99,  at  p.  102) :  "  The  5  Geo.  4,  c.  83, 
s.  4,  was,  I  think,  directed  against  persons  running 
away,  in  the  sense  of  absconding  or  concealing 
themselves,  or  absenting  themselves  to  a  long 
distance,  and  leaving  their  wives  or  children 
chargeable  to  the  parish."  That  shows  that  the 
offence  really  is  leaving  them  "  chargeable  "  to  the 
parish.  [Lord  Alvebstonb,  C.J. — The  whole 
point  which  we  have  to  consider  is  whether  this 
mistake  in  the  information  makes  any  difference.] 
It  makes  no  difference  whatever,  because  under 
sect.  1  of  the  Summary  Jurisdiction  Act  1848,  the 
magistrate  had  full  power  to  deal  with  and  correct 
that  mistake,  and  he  was  bound  to  do  so.  If  those 
few  words  were  struck  out  of  the  information,  it 
would  be  all  right.  [Lord  Alvebstonb,  C.J. — 
Is  there  any  authority  in  favour  of  the  magis- 
trate's view  P]  Absolutely  none.  Sect.  19  of  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act  1876  also  shows  that  it  is  an  offence  for  a 
man  to  run  away  and  leave  his  children  "  charge- 
able," as  well  as  to  run  away  and  leave  them 
^'whereby  they  shall  become  chargeable."  [He 
was  stopped.] 


The  respondent  did  not  appear. 

Lord  Alyebstone,  C.J. — In  my  opinion  this 
case  must  be  sent  back  to  the  magistrate  with  a 
direction  to  convict.  On  the  point  that  the 
information  contained  the  words  ''did  unlaw- 
fully run  away  leaving  his  three  children,  whom  he 
is  legallv  bound  to  maintain,  whereby  they  have 
become,  and  so  forth,  in  all  probability  the  form 
of  the  information  ought  to  nave  been  amended ; 
but  I  think,  as  the  sto.tute  and  as  the  evidence 
establish  the  offence,  we  ought  not  to  give  effect 
to  the  objection  to  the  form  of  the  information, 
nor  do  I  understand  that  to  have  been  the  ground 
of  the  magistrate's  decision.  The  ground  of  the 
ma^strate's  decision  was  that  the  respondent 
had  been  previously  punished  for  running  away 
and  leaving  his  childron  whereby  they  had  become 
chargeable,  and  that  therefore  there  was  not 
another  offence  committed  by  him.  With  great 
deference  to  the  learned  magistrate's  opinion,  I 
think  he  was  not  right.  It  seems  to  me  that  after  the 
respondent  came  out  of  prison  his  duty  to  maintain 
his  children  revived,  if  I  may  use  that  expression ; 
but  he  runs  away  without  removing  his  children, 
and  therefore  his  so  running  away  is  a  substantive 
offence.  When  he  came  out  of  prison  he  asked 
what  he  would  have  to  do.  He  called  at  the 
appellant's  office,  and  he  was  told  that  he  must 
take  steps  to  take  the  children  out  of  the  work- 
house, but  he  ran  away  again.  The  fact  that  they 


were  in  the  workhouse  at  the  time  is  no 
that  he  should  not  be  punished,  and  there  is  in 
effect  a  fresh  substantive  offence.  It  seems  to  me 
that  the  case  is  the  same  as  Cambridge  Union  v. 
Parr  (4  L.  T.  Rep.  323 ;  10  C.  B.  N.  S.  99).  Any 
other  result  would  be  rather  serious,  because  if  a 
man  ran  away  once  and  was  punished,  he  would 
get  rid  of  any  responsibility  for  supporting  his 
children  by  simply  absconding.  I  think  the  case 
must  go  back  to  the  magistrate  with  a  direction 
to  convict. 

Wills,  J.  —  I  am  of  the  same  opinion.  I 
think  the  conviction  of  the  respondent  ought  to 
be  for  runnine  awajr  and  leaving  his  children 
chargeable  to  tke  parish. 

Kennedy,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  there  was  evidence  that  the 
respondent  was,  within  the  decision  of  Cambridge 
Union  V.  Parr  (ubi  eup.),  leaving  his  children 
chargeable  to  the  parislC  and  the  offence  was  not 

Eroperly  charged  m  the  information.  That  mi^ht 
ave  been  a  matter  for  adjournment  if  there  had 
been  any  question  of  surprise  or  the  like.  But  it 
is  not  the  point  raised  for  our  decision.  The 
point  raised  is  whether  or  not  there  should  be  a 
conviction,  seeing  that  the  respondent  had  been 
convicted  before,  and  that  the  children  remained 
in  the  workhouse,  and  there  was  no  fresh  state  of 
facts.  I  think  there  was  enough  to  justify  a 
conviction. 

Appeal  allowed.     Case  remitted  to  the  magii- 
trate  to  convict. 

Solicitors  for  the  appellant,  Colline  and  Cook. 


Friday,  May  13, 1904. 

(Before  Lord  Alvebstonb,  C.J.,  Wills  and 
Kennedy,  J  J.). 

London   County  Council  (apps.)  v.  Illumi- 
nated Advebtisements  Company  (reBps.).(a) 

Metropolis  —  Building  line  —  Projection — Advef" 
tisem^nt  case  in  front  of  building — Projection 
beyond  building  line  —  "  Structure  "  —  London 
Building  Act  1894  (57  &  58  Vict.  c.  cexiii.),  u.  22, 
200,  sub-s.  3. 

The  respondents,  without  the  consent  of  the  London 
County  Council,  erected  upon  the  front  waUs  of 
their  building  twelve  advertisement  ccues  whick 
were  constructed  of  sheet  iron,  supported  by  strong 
wrought'iron  supports  securely  cut  and  pinned 
throvrgh  the  front  walls  of  tm  building.  The 
outer  side  of  these  cases  was  covered  with  a  wooden 
frame  carrying  canvas  with  advertisements,  and 
the  interiors  could  be  illuminated  with  electric 
light.  The  cases  were  from  2ft.  to  5ft.  wide  and 
from  hft.  to  1ft.  high,  and  the  front  of  each  case 
was  about  lOin.  beyond  the  general  building 
line,  and  the  ccues  {except  the  iron  supports) 
could  be  rem^oved  in  a  day  toithout  injury  to  the 
building. 

Upon  an  informaUon  under  sect.  22  of  the  London 
Building  Act  1894  for  erecting  "  structures  " 
beyond  the  general  building  line,  a  magistrate 
having  found  that  the  cases  were  not  **  struC' 
tures    vjithin  the  meaning  of  the  Act : 

Held  (by  Lord  Alverstone,  C.J.  and  Kennedy,  /, 
Wills,  J.  dissenting)  that  there  was  no  ground 

(a)  Reported  by  W  W.  Oke,  Eeq.,  Btfxiiter-at-lAw. 
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for  saying  that  the  magistrate  teas  wrong  in 
law  in  so  holding,  and  that  the  decision  ought 
to  be  affi/rmed. 

-Case  stated  by  a  metropolitan  police  magistrate. 
On  the  dOtb  Dec.  1903  the  respondents  appeared 
before  the  magistrate  at  the  Marlboron^n-street 
Police-court  to  answer  an  information  laid  against 
tbem  by  the  appellants  on  the  10th  Oct.  1903,  on 
a  summons  returnable  on  the  18th  Nov.,  which 
charged  that  the  respondents  on  or  about  the 
26th  May  1903,  at  No.  48,  Cranboum-street, 
Leicester- square,  in  the  city  of  Westminster  and 
county  of  London,  did  unlawfully  erect  certain 
structures  in  contravention  of  the  provisions  of 
Part  3  of  the  London  Building  Act  1894  (57  &  58 
Vict.  c.  ccxiii.),  beyond  the  general  line  of  build- 
ings of  that  street,  without  the  consent  of  the 
London  County  Council,  whereby  they  became 
liable  to  the  penalty  prescribed  by  sect.  200,  sub- 
sect.  3,  of  that  Act,  as  amended  by  the  London 
Building  Act  1894  (Amendment)  Act  1898,  and 
to  have  an  order  made  against  them  to  demolish 
the  structures  or  any  part  thereof. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  either  proved  before  the  magis- 
trate or  admitted  by  both  parties : 

1.  In  the  months  of  April  and  May  1903  the 
respondents  erected  upon  the  front  walls  of  the 
building  No.  48,  Cranboum-street,  Leicester- 
square,  twelve  advertisement  cases  in  the  posi- 
tions which  were  shown  by  a  photograph  wnich 
had  been  initialled  by  the  magistrate  for  purposes 
of  identification. 

2.  The  cases  were  constructed  of  sheet  iron 
supported  by  strong  wrought-iron  supports  se- 
curely cut  and  pinned  through  the  front  walls  of 
the  building:.  The  outer  side  of  each  of  the  cases 
was  covered  \iitha  wooden  frame  carrying  canvas 
or  linen  lined  with  advertisements,  and  provision 
was  made  for  illuminating  the  interiors  of  the 
cases  by  electric  light. 

3.  The  cases  varied  in  width  from  2ft.  to  5ft., 
and  in  height  from  5ft.  to  7ft.  Each  of  the  cases 
stood  out  lOin.  in  front  of  a  front  wall  of  the 
building,  but  each  projection  was  less  than  the 
projection  of  the  existing  coimice  over  the  shop, 
which  was  2ft.  from  the  face  of  the  main 
building. 

4.  The  front  of  each  of  the  cases  was  about 
lOin.  beyond  the  general  line  of  buildings  as 
determined  by  a  certificate  dated  the  23rd  Dec. 
1903  of  the  superintending  architect  of  metro- 
politan buildings.  A  copy  of  this  certificate  (with 
plan  attached)  was  annexed  to  and  was  to  be  taken 
as  part  of  this  case. 

5.  It  would  be  possible  to  move  the  whole  of 
the  cases  (with  the  exception  of  the  iron  supports) 
.in  a  single  day  without  injury  to  the  buildmg. 

6.  The  respondents  had  not  obtained  the  con- 
sent of  the  appellants  (the  London  County 
Council)  to  the  erection  of  the  cases. 

The  appellants  contended  that  the  cases  so 
fixed  and  supported  as  aforesaid  were  structures 
within  the  meaning  of  sect.  22  and  sect.  200,  sub- 
sect.  3  of  the  London  Building  Act  1894. 

The  respondents  contended  that  the  cases  were 
not  structures  within  the  meaning  of  sect.  22  of 
the  Act. 

The  magistrate  was  of  opinion  that  the  cases 
were  not  structures  within  the  meaning  of 
the    Act;     that   they    were    in    the   nature    of 
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mere  excrescences,  which  could  be  removed  at 
will  without  injury  to  the  fabric,  and  that  they 
could  not  be  said,  therefore,  to  be  a  ''  bringing 
forward  "  of  the  main  building  such  as  was  con- 
templated by  the  statute.  Accordingly  he  dis- 
missed the  summons. 

The  question  of  law  for  the  opinion  of  the 
coui*t  was  whether  upon  the  true  construction  of 
the  sections  above  referred  to,  the  respondents, 
on  the  facts  above  stated,  erected  a  structure  or 
structures  beyond  the  general  line  of  buildings 
aforesaid. 

The  London  BuUding  Act  1894  (57  &  58  Vict, 
c.  ccxiii.)  deals  in  Part  3  (sects.  22  to  31  inclusive) 
with  "Lines  of  Building  Frontage,"  and  pro- 
vides : 

Sect.  22.  (I)  No  hnildiog  or  struotiire  shall  without 
tbe  consent  in  writing  of  the  oonnoil  be  erected  beyond 
the  general  line  of  buildings  in  any  street  or  part  of  a 
street,  place,  or  row  of  hoases  in  which  tbe  same  is 
sitnate,  in  case  the  distance  of  snob  line  of  buildings 
from  the  highway  does  not  exceed  fifty  feet,  or  within 
fifty  feet  of  the  highway  when  the  distance  of  the  line 
of  buildings  therefrom  amounts  to  or  exceeds  fifty  feet, 
notwithstanding  there  being  gardens  or  vacant  spaces 
between  the  line  of  buildings  and  the  highway.  Such 
general  line  of  buildings  shall  if  required  be  defined  by 
the  superintending  architect  by  a  certificate,  such  cer- 
tificate to  be  issued  within  one  month  from  the 
date  of  the  application  therefor.  (2)  This  section 
shall  not  apply  to  any  building  or  structure  erected 
after  the  commencement  of  this  Act  upon  land 
which  either  at  the  commencement  of  this  Act,  or 
at  any  time  within  seven  years  previously,  has  or  shall 
have  been  lawfully  occupied  by  a  building  or  structure. 

Sect.  200  (Under  heading  "  Offences  against 
Act"): 

Subject  to  the  provisions  of  this  Act  every  person  who 
does  any  of  the  things  specified  in  this  section  shall  be 
deemed  to  have  committed  an  offence  against  this  Act, 
and  shall  be  liable  upon  conviction  in  a  summary 
manner  to  a  penalty  not  exceeding  the  amount  hereafter 
specified  in  connection  with  such  offence,  and  to  a 
further  penalty  not  exceeding  the  amount  hereafter 
stated  as  the  daily  penalty  in  connection  with  such 
offence  for  every  day  on  which  the  offence  is  continued 
after  such  conviction  (that  is  to  eay).  (3)  Every  person 
who  (a)  erects  or  brings  forward  any  building  or  struc- 
ture in  contravention  of  any  of  the  provisions  of  Part  3 
of  this  Act,  or  of  any  conditions  attached  by  tbe  council 
to  any  consent  given  pursuant  to  such  provisions  .  .  . 
shall  be  liable  to  a  penalty  not  exceeding  twenty  pounds 
a  day  during  every  day  of  the  continuance  of  the 
non-compliance  with  the  order  of  the  court  in  reference 
to  the  matters  aforesaid. 

Avory,  K.C.  {Daldy  with  him)  for  the  London 
County  Council. — The  magistrate  was  wrong  in 
holding  that  these  cases  were  not  structures 
within  the  meaning  of  sect.  22,  and  that  there 
was  not  a  bringing  forward  of  the  building  within 
sect.  200,  sub-sect.  3.  It  is  submitted  that  these 
cases  were  *'  structures  "  within  the  meaning  of 
the  section.  Sect.  73  deals  with  such  projections 
as  cornices  and  other  similar  projections ;  and  to 
a  limited  extent  with  shop  fronts.  The  question 
of  a  projecting  structure  under  sect.  22  was  con- 
sidered in  the  case  of  Cohurg  Hotel  v.  London 
County  Council  (81  L.  T.  Rep.  450)  where  it  was 
held  that  a  glass  and  iron  portico  which  projected 
beyond  the  general  building  line,  and  which  was 
dovetailed  into  the  main  structure  of  the  building* 
was  within  sect.  22.     The  matter  was  again  con- 
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sidered  in  JTuU  v.  London  County  Council  (20  Mag. 
Caa.  142;  84  L.  T.  Rep.  160 ;  (1901)  1  K.B.680), 
under  sect.  73,  as  to  projections,  and  there  it  was 
held  that  a  wooden  case  attached  to  the  external 
wall  of  a  building  by  iron  brackets,  and  used  as  an 
advertising  sign,  was  not  a  projection  within  the 
meaning  of  sect.  73.  That  case  was  not  under 
sect.  22,  and,  moreover,  there  is  this  slight  dis- 
tinction between  that  case  and  the  present.  In 
that  case  the  sign  consisted  of  a  wooden  case 
with  a  glass  front,  and  it  was  fastened  to  the 
external  wall  by  iron  brackets  only,  whereas  in 
the  present  case  the  oases  were  bolted  through 
tilie  walls  of  the  building.  The  question  of 
••  structure "  was  considereain  Venner  v. McDoneU 
(76  L.  T.  Rep.  162 ;  (1897)  1  Q.  B.  421),  where  it 
was  held  that  movable  seating  in  the  Agricultural 
Hall  was  not  a  "building,  structure,  or  work/' 
within  sect.  145  of  this  Act,  and  the  result  of  that 
case  is  that  ^  structure "  has  to  be  construed  in 
reference  to  its  context.  That  is  not  a  decision 
against  the  appellants,  as  it  was  a  case  of  fittines 
inside  a  building.  That  case  was  followed  by 
Handover  Y,  Meeson  (67  J.  P.  313)  as  to  temporary 
wooden  floorings  being  a  "structure."  Here  we 
have  something  interfering  with  the  line  of  build- 
ing just  as  much  as  a  bay-window  would.  There  are 
two  reasons  why  the  county  council  object  to  this 
projection,  because  it  interferes  with  the  building 
nne ;  and,  secondly,  on  the  ground  of  the  danger 
of  the  spread  of  fire  in  case  an  adjoining  building 
were  on  nre,  as  the  fire  would  at  once  catch  these 
cases  on  the  wall.  In HuUy,  London  County  Council 
{ybi  8wp,)  the  court  were  influenced  by  the  fact  that 
there  is  power  to  make  by-laws  under  sect.  164 
to  regulate  these  matters,  and  they  seemed  to 
think  that  such  a  matter  as  this  might  be  dealt 
with  by  by-laws.  That  was  not  a  correct  view, 
as  that  would  not  apply  to  things  overhanging  in 
this  way,  and,  secondly,  a  power  to  make  by-laws 
for  the  regulation  of  certain  matters  (as  in 
sect.  1641  would  not  give  power  to  make  by-laws 
to  prohioit  them.  These  things  should  1;>e  con- 
sidered as  structures  in  the  nature  of  additions  to 
the  buildins,  and  not  mere  ornaments  or  adver- 
tisements hung  from  the  building.  The  only 
practical  distinction  is  between  things  which  are 
affixed  to  the  building,  as  in  this  case,  and  things 
which  are  hung  out  from  the  building,  such  as 
flagstaffs  or  s^vertisements,  and  the  section 
ought  to  be  held  to  include  thing?  which  are 
actually  affixed  to  the  building,  so  as  to  be  an 
actual  obstruction  He  referred  to  sect.  201 
(16). 

Macmorran^  K.O.  (K,  C.  Holden  with  him)  for 
the  respondents. — ^[Lord  Alvbrstone,  C.  J. — How 
do  you  distinguish  the  case  of  Cohurg  Hotel  v. 
London  County  Council  (uhi  sup,)  P]  That  case 
was  under  sect.  73  as  to  projections,  and  in  fact 
it  was  a  different  case  altogether  in  which  the 
thing  that  projected  was  very  large.  There  are 
a  great  many  sections  in  this  Act  in  which  the 
word  "  structure  "  is  used,  and,  as  pointed  out  by 
Wills,  J.  in  Venner  v.  McDonell  {uhi  sup,),  the 
word  has  to  be  construed  in  each  case  according 
to  the  context.  This  was  not  a  structure  within 
the  meaning  of  sect.  22,  and  the  magistrate  was 
right  in  so  finding.  The  public  are  completely 
protected,  because  first,  if  it  project  over  the  foot- 
way it  can  be  dealt  with  by  bv-laws ;  secondly,  if 
it  be  an  obstruction,  it  can  oe  dealt  with  under 
other  Acts ;  and,  thirdly,  if  it  be  dangerous,  then 


it  can  be  dealt  with  under  Part  9  (beginning  with 
sect.  102),  relating  to  "dangerous  structures.'^ 
Sect.  22  was  not  intended  to  dial  with  soch  a  case 
as  this ;  it  was  intended  to  deal  with  a  diifoeat 
case  idtop^ther ;  it  relates  solely  and  entirely  to 
the  buildio^  line,  and  a  thing  of  this  kind  was  not 
intended  to  come  within  it.  The  section  deals- 
witii  a  "  building  or  structure/'  and  the  erection 
thereof  beyond  the  building  line,  and  sect.  200  (3> 
deals  with  the  erecting  or  bringing  forward  any 
"  buildingr  or  structure/*  So  that  to  bring  a  oase- 
within  either  of  these  sections,  the  thing  must  be- 
a  building  or  structure.  If  the  thing  in  question 
in  this  case  were  a  buildins  or  structure  within 
the  section,  then  a  window-box  equally  would  be- 
within  it.  In  fact,  this  thing  is  not  a  part  of  the 
building  at  aU.  The  magistrate  has  found  that 
it  was  not  a  structure,  ana  it  is  a  question  of  fact 
for  the  magistrate  to  deal  with.    It  must  be  a 

Suestion  of  fact  and  of  degree  in  each  case,  as 
as  been  pointed  out  in 

Vernier  v.  MeDonell  (ubi  eup.) ; 

Hull  V.  London  County  CouneA  {ubi  mp.) ; 

Wendon  v.  London  County  Council,  70  L.  T.  Bep^ 

440 ;  (1894)  1  Q.  B.  812  ; 
L<wy  V.  London  County  CounoU,  72  L.  T.  Bep.600  ;, 

(1895)  2  Q.  B.  915,  per  Wright,  J. 

If   the    contention    ft>r   the   appellants  is  well 
founded,  then  a  shop  sign  would  be  within  the- 
section.    The  correspondmg  section  in  the  former 
Act  (sect.  75  of  the  Metropolis  Management  Act 
1862)  contained  the  words  "  building,  structore,. 
or  erection,"  but  in  the  present  section  the  word 
"  erection  "  is  omitted,  thereby  showing  the  inten- 
tion to  confine  the  section  to  buildings  and  struc- 
tures in  the  ordinary  sense.     HuU  v.  London 
County  Council  {uhi  8t*p.)  was  decided  on  sect.  73^ 
as  to  projections,  and  it  was  there  held  that  the 
sign  was  not  a  projection.    It  would  be  a  strange 
tmng  to  say  that,  if  it  was   not  a  projection 
beyond  a  structure,  therefore  it  could  be  a  struc- 
ture or  building  itself.    Here  we  have  something 
affixed  to  the  wall,  nailed  to  the  wall,  and  in  order 
to  hold  that  it  comes  within  sect.  22,  it  is  necessaix 
to  say  that  nothing  exceeding  lOin.  in  width  can 
be  nailed  to  the  front  of  a  building  without  the 
consent  of  the  county  council. 

Avory,  K.O.  in  reply. 

Kennedy,  J. — ^In  this  case,  speaking  for  myself, 
I  am  unable  to  adopt  the  view  that  we  ought  ta 
overrule  the  decision  of  the  learned  magistrate, 
by  deciding  that  in  point  of  law  he  was  wrong.  I 
do  not  think  there  is  much  more  to  be  said  on  the 
matter  than  this,  that  it  is  a  question  of  fact  and 
a  question  of  degree  in  each  case.  The  magis- 
trate has,  no  doubt,  asked  a  question  which  is 
put  as  a  question  of  law — ^namely,  whether  upon 
the  true  construction  of  sects.  22  and  200  (3)  of 
the  London  Building  Act  of  1894,  the  respondents 
on  the  facts  as  found  erected  a  structure  or 
structures  beyond  the  general  line  of  building.  It 
seems  to  me  that  if  it  be  a  question  of  fact  and 
of  degree  in  each  case  it  was  for  him  to  decide. 
He  has  decided  that  the  cases  were  not  structures 
within  the  meaning  of  the  Act ;  that  they  were 
in  the  nature  of  mere  excrescences  which  could 
be  removed  at  will  without  injury  to  the  building* 
and  that  they  could  not,  therefore,  be  said  to  be 
a  *'  bringing  forward "  of  the  building  such  as 
was  contemplated  by  the  statute.  With  great 
respect  to  the  learned  magistrate,  I  do  not  Mlmit 
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-the  rider  which  he  has  added  to  his  finding.  We 
^axe  told  that  th^  are  mere  excrescences.  I  do 
jiot  know  what  a  mere  excrescence  is  in  that 
•aense,  bat  I  cannot  say  that  he  was  wrong  in 
point  of  law  in  holding  that  this  particular  tmng, 
which  has  been  described  yery  clearly,  erected 
•over  the  door  of  this  shop,  is  a  "  structure  or 
building''  erected  within  the  meaning  of  tiiat 
section.  I  am  inclined  to  aeree  with  him  that  it 
was  not.  It  was  a  thing  ^mich  unquesiionably, 
as  it  appears  to  me,  if  we  look  at  the  intention  of 
-erecting  or  putting  it  up,  was  not  necessarily 
intended  to  be  permanent;  indeed,  I  should 
think,  when  the  respondents  contemplated  leav- 
ing their  shop  they  probably  would  remoye  ii^  or 
very  likely  they  might  change  it  in  the  next  year. 
It  is  a  form  of  advertisement.  I^  is  not  to  my 
mind  like  a  bow- window  or  anythmg  of  that 
kind,  which  from  its  nature  whether  it  is  made  of 
wood,  tin,  iron,  or  stone,  is  int^ided  to  form  part 
•of  a  building  or  structure.  I  agree  also  that 
there  may  be  a  structure  such  as  a  greenhouse 
under  certain  conditions  which  would  be  a  struc- 
ture or  building  within  the  meaning  of  the 
section,  although  of  course,  it  would  be  physically 
removable — probably  a  question  might  arise 
between  the  landlord  and  tenant  as  to  whether  it 
was  removable  or  not — and  would  prima  fade  be 
a  thing  which  would  be  intended  to  remain  and 
which  does  go  beyond  the  building  line.  Here 
there  is  something  up  on  the  side  of  the  house 
which  is  equivalent  to  a  projecting  ledge — a  large 
one  I  agree — ^but  still  it  seems  to  me  rather  a 
■strong  tmng  to  consider  it  a  "  structure  or  build- 
ing "  as  a  matter  of  law  so  as  to  say  that  the 
magistrate,  who  held  that  it  was  not,  is  wrong. 
Had  the  question  arisen  under  the  section  as  to 
whether  this  was  a  projection  or  not,  then  unless 
we  were  hampered  oy,  and  were  deciding  some- 
thing Gontrarv  to,  the  previous  decisions  of  this 
court,  I  should  have  been  inclined  to  say  that 
there  was  great  difficulty  in  holding  that  this  was 
not  a  projection.  But,  however,  that  may  be,  we 
are  here  dealing,  not  with  the  section  as  to 
projections,  but  with  the'  section  as  to  the 
erection  beyond  the  general  line  of  buildings  of 
a  "  building  or  structure " ;  and  I  am  not  satis- 
fied that  the  learned  magistrate  was  wrong 
in  point  of  law  in  finding  that  these  cases 
were  not  structures  within  the  meaning  of  tiie 
Act. 

Wills,  J. — I  have  the  misfortune  to  differ 
from  my  Lord  and  my  brother  Kennedy,  and 
therefore  I  have  now  to  express  my  own  opinion. 
Questions  of  this  kind  must  always  be  questions 
of  mixed  law  and  fact,  and  it  is  not  very  easy  to 
say  to  what  extent  the  consideration  of  law 
ought  to  prevail,  and  to  what  extent  the 
consideration  of  facts  ought  to  prevail.  But 
I  am  quite  sure  the  learned  magistrate  did 
not  mean  us  to  deal  with  the  case  which  he 
has  stated  as  if  he  had  found,  as  a  matter 
of  fact,  that  this  was  a  structure.  There- 
fore it  seems  to  me  to  be  open  to  us  to  consider 
whether,  from  the  natural  construction  of  the 
words  in  this  section  of  the  Act  of  Parliament, 
this  is  a  structure.  I  take  my  stand  upon  the 
description  of  it  given  in  this  case — ^namely,  "  The 
cases  were  constructed  of  sheet  iron  supported 
by  strong  wrought-iron  supports  securely  cut  and 
pinned  through  the  front  walls  of  the  buUd- 
iug."     It  seems  to  me  that  it  is  difficult  to  have  I 


any  amount  of  annexation,  short  of  that  which 
would  prevent  the  temuit  from  removing  it  during 
the  term,  that  would  go  much  further  than  this 
case ;  and  I  cannot  help  feeling  that,  as  lon^  as 
this  thing  remains  annexed  to  the  building,  it  is 
a  part  of  the  buildinff,  although  it  be  a  part  that 
can  be  removed ;  and  that  if  is  not  a  ptut  of  the 
building,  certainly  to  my  mind  it  is  a  structure. 
If  slass  were  put  there  instead  of  canvas,  you 
womd  have  a  window.    If  that  was  the  case,  I 
think  there  would  not  be  much  difficulty  in  saving 
that  then  it  was  a  structure.    I  do  not  think 
that  any  benefit  is  got  by  referring  to  other  parts 
of  the  Act  of   Parliament.    It  is  not,  I  tnink, 
possible  with  a  complicated  Act  of  this  kind,  in 
which  words  are  more  or  less  necessarily  used  in 
different  senses  at  different  places,  to  do  much 
good  by  attacking    or  dealing  with  the   other 
parts  of  the  Act.    I  cannot  hdp  feeling,  though 
it  ought  not  to  influence  one's  decision,  and  it 
does   not  influence  mine,  that  it  is  extremely 
unlikely  that  erections  of  this  kind — ^whatever 
they  may  be  called — should  be  left  untouched 
altogether  by  this  legislation,  because  it  seems  to 
me  to  be  obvious  that,  so  long  as  the  character  of 
the  annexation  is  and  remains  the  same,  it  cannot 
make  any  difference  whether  the  breadth  is  10m., 
or  2ft.,  or  3ft.,  or  4ft.    It  is  very  unlikely  that  that 
sort  of  thing  should  have  becoi  left  out  entirely, 
without  the  Act  dealing  with  it  at  all ;  and  if  Mr. 
Macmorran  has  been  successful  in  getting  a  court 
to  hold  that  a  thine  of  this  kind  is  not  a  projec- 
jection,  one  wduld  say,  if  at  liberty  to  consider 
the  matter  from  that  point  of  view  at  all,  that  that 
was  a  very  good  reason  for  giving  an  extension 
to  the  other  parts  of  the  Act,  as  to  which  he  has 
not   been  equally  successful.     But  I  am  only 
using  that  illustration  to  show  how  undesirable 
I  feel  it  that  any  difficulty  should  be  thrown  in 
the  way  of  the  county  council  in  dealing  with 
matters  of  this  kind — with   what  the   learned 
magistrate  calls  excrescences  of  this  kind.    An 
excrescence  such  as  this  may  be  a  veiy  serious 
eyesore  to  the  street,  and,  whether  it  is  so  or  not, 
it  is  a  matter  which  is  very  germane  to  the  con- 
sideration when  you  are  dealing  with  a  section 
which  prohibite  building  beyond  the  building  line, 
which  is  done  partly  for  the  purpose  of  preserving 
uniformity,  and  partly,  no  douDt,  for  preserving 
sufficient  light  and  air  and  ventilation.     This 
"  thing  " — I  must  not  call  it  **  structure,"  because 
that  is  begging  the  question — sins,  or  is  quite 
capable  of  sinning  if  things  of  this  kind  are  per- 
missible and  are  not  hit  by  this  Act,-against  what 
the  Act  intended  to  obviate  in  both  respecte, 
when  it  is  dealing  with  the  building  line.    It 
might  be,  and  very  often  is,  a  great  eyesore ;  and 
it  might,  and  very  often  does,  interfere  with  the 
proper  amount  of  air  space  which  will  be  left 
untouched.    I  need  not  say  that  I  doubt  my  own 
judgment  when  I  am  differing  from  my  Lord 
and  my  brother  Keimedy,  but  for  the  reasons 
I    have  given    I    am    compelled    to    say    that 
that  is  my  opinion,  and,  if  the  London  County 
Council  are  verv  much  hampered,  as  apparently 
they  must  be  by  the    decision    in    respect    of 
projections,  their  best  way  of    dealing  with  it 
is    to    consider    the    matter  when    they    bring 
forward  one  of  their  numerous  Bills  in  Parlia- 
ment. 

Lord  Alveestone,   C.J. — I    agree  with    the 
greater  part  of  what  my  brother  Wills  has  said. 
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but  I  am  unable  to  arrive  at  the  oonolusion  at 
whick  he  arrives  upon  the  reasons  he  has  given. 
I  agree  entirely  with  him  that  we  are  not  entitled 
to  look  at  other  parts  of  the  Act  for  the  pur- 
pose of  construing  particular  words,  and  that 
these  words  have  got  to  be  construed  in  each  of 
the  sections  and  in  each  of  the  groups  of  sections 
too,  having  regar<^  to  the  purview  of  those  par- 
ticular groups  of  sections.  I  do,  however,  think 
it  is  legitimate  to  consider  whether  or  not  a 
particular  thing  is  dealt  with  in  one  part  of  the 
Act,  or  is  dealt  with  in  another  part  of  the  Act, 
and  to  that  extent,  and  to  that  extent  only,  do  I 
think  it  material  to  consider  other  groups  of 
sections  and  other  enacting  clauses  in  this  Act. 
However,  I  must  say  that  my  main  ground  of 
decision  in  this  case  is  that  I  am  unable  to  say 
that  the  learned  magistrate  has  gone  wrong  as  a 
matter  of  law.  I  do  not  think  he  meant  to  state 
the  matter  so  as  to  say  that  he  found  it  as  a 
question  of  fact ;  but  I  am  unable  to  say  that,  in 
arriving  at  the  conclusion  at  which  he  has  ariived 
and  which  is  set  out  in  the  case,  in  my  opinion 
he  has  gone  wrong  in  that  as  a  matter  of  law.  It 
must  be  taken,  of  course,  on  the  mag^istrate's 
finding  that  these  cases  could  be  removed  by  the 
tenant  at  the  tenant's  will.  He  finds  so;  and 
they  are  therefore  not  fixtures  in  the  sense  that  a 
bow-window  would  be,  or  that  a  structure  of  that 
character  would  be,  and  he  finds  that  they  could 
be  removed  without  any  injury  whatever  to  the 
main  structure.  I  think  all  these  findings  of  fact 
must  be  taken  as  being  found  by  the  magistrate 
with  reference  to  these  particular  structures,  and 
the  question  we  have  to  ask  ourselves  is  this :  On 
these  findings  is  the  magistrate  bound  to  hold 
that  a  structure  so  erected  as  this  was  comes 
within  sects.  22  and  200,  sub-sect.  3?  I  was 
much  pressed  with  what  my  brother  Wills  has 
relied  upon  in  the  case,  that  the  cases  were  con- 
structed of  sheet  iron  supported  by  strong  wrought- 
iron  supports  securely  cut  and  pinned  through  the 
front  wsQls  of  the  building.  It  seems  to  me,  how- 
ever,  as  he  has  rather  indicated,  that  we  cannot 
deal  with  this  sort  of  cases  by  simply  dealing 
with  the  way  in  which  the  thing  is  constructed  ; 
because  we  can  imagine  many  "  things,"  as  he  has 
properly  called  them,  many  "  structures,"  using 
the  word  in  a  general  sense,  far  less  substantially 
built,  which  might  be  a  much  clearer  infringement 
of  sect  22,  sub-sect.  1.  Looking  at  sect.  22,  sub- 
sect.  1,  which  was  a  part  of  a  group  of  sections  to 
be  dealt  with  in  Part  3  of  the  Act,  I  think — and 
this  is  the  ground  of  my  decision — that  prima  facie 
it  can  scarcely  be  denied  that  it  relates  to  "  build- 
ings," or  "  structures  in  the  nature  of  buildings." 
That  does  not  solve  the  question,  because  parts 
of  buildings  and  parts  of  structures  would  come 
in  under  those  words.  Sect.  23  provides  that 
buildings  projecting  beyond  the  general  line  of 
buildings  when  taken  down  may  be  set  back. 
Then  sect.  26,  in  considering  what  consent  the 
council  may  give  for  the  erection  of  any  building 
or  structure  beyond  the  general  line  of  buildings, 
and  what  conditions  they  may  attach  to  such 
consent,  provides  that  those  conditions  may  in- 
clude: (1)  That  land  in  front  of  the  building  or 
structure  to  such  an  extent  as  the  council  may 
think  proper  shall  be  dedicated  to  and  left  open  for 
the  use  of  the  public;  (2)  that  the  building  or 
structure  shall  be  used  only  for  such  purposes  as 
may  be  specified  in  the  consent,  or  shall  not  be 


used  for  any  particular  purposes  specified  in  the- 
consent  unless  with  the  further  consent  of  the 
council  obtained  when  a  change  of  porpose  is 
desired."  These  sub-sections  seem  to  me  to  point 
to  different  considerations — considerations  which 
ought  to  be  borne  in  mind  or  kept  in  view  when 
we  are  dealing  with  such  a  thing  as  this.  And 
I  supplement  that  by  pointing  out  that  we  do  find 
in  this  Act  a  number  of  sections  dealing  with 
what  I  think  this  structure  undoubtedly  was — 
namely,  a  projection  from  the  building.  Now,  I 
am,  of  course,  hampered  in  coming  to  that  con- 
clusion, and  I  entirely  feel  the  weight  of  the 
illustration — not  argument — given  by  my  brother 
Wills,  when  I  approach  that  part  of  the  subject 
as  to  projections  referred  to  in  the  decision  of 
Bruce  and  Phiilimore,  J  J.,  in  the  case  of  Htdl  v. 
London  County  Gouneil  (ubi  sup.).  If,  upon  a 
proper  statement  of  fact,  the  question  does  come 
up  before  us  as  to  whether  the  thing  is  or  is  not  a 
projection  under  sect.  73,  I  think  the  question 
how  far  that  case  would  be  held  to  be  authori- 
tative that  things  of  this  kind  can  be  projections 
under  sect.  73,  or  are  not  projections  under 
sect.  78,  will  have  to  be  considered  by  the  court, 
or,  if  possible,  in  some  way  taken  to  the  Court  of 
Appeal.  But  I  am  unable  to  see  an  argument 
for  enlargement,  as  my  brother  Wills  suggested 
it  should  be  enlarged,  of  sect.  22  upon  that 
ground.  I  think  that  sect.  22,  or,  rather,  all  the 
sections  in  that  Part  3 — ^namely,  sects.  22  to  31 — 
relate  to  a  different  subject-matter,  and  that 
projections  were  still  to  be  dealt  with  under 
other  sections  of  the  Act.  In  my  opinion,  looking 
at  the  facte,  I  do  not  think  that  the  maeistrate 
came  to  a  wrong  conclusion  in  law  wnen  he 
found  that  these  excrescences  or  things  were  not 
structures  or  buildings  within  sect.  22.  I  am 
therefore  of  opinion  that  this  appeal  should  be 
dismissed.  ^^^  dismissed. 

Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitor  for  the  respondents,  Maurice  Mosely. 


March  2  and  3, 1904 

(Before  Lord  Alvbestonk,  C. J.,  Wills  and 

Kennedy,  JJ.) 

Preston  Union  (apps.)  v.  Lbwisham 
Union  (resps.).  (a) 

Poor    law — Pauper — Settlement  —  Division    and 
aTndtgamation  of  parishes. 

A  pauper  hamng  acquired  a  settlement  by  residence 
in  the  parish  of  B.,  that  parish  was  ^y  the  Local 
Government  Act  1894  divided,  part  remain- 
ing the  parish  of  B.  and  part  becoming  the 
parish  ofW.  The  pauper  had  resided  in  that 
portion  thott  became  the  parish  of  W. 

In  1902,  by  a  provisional  order  made  by  the 
Local  Oovemment  Board  and  duly  confirmed 
by  a  statute,  the  parish  of  W.,  part  of  the 
parish  of  B.,  together  with  other  parishes,  were 
amalgamated  to  form  the  new  parish  of  W.,  and 
it  provided  that  **for  aU  purposes  of  settlement 
and  removal  residence  prior  to  the  commenee- 
memi  of  this  order  in  any  part  of  the  existing 
parishes  of  B.,  Jff.,  W.  T.,  or  W.  shaU  have  been 
deemed  to  have  been  residence  in  the  parish  in 
which  the  part  is  included  by  this  order" 

(a)  Beportad  by  W.  de  B.  Hcrbert,  Baq.,  BarTict«r-«t»lAw. 


MAGISTRATES'   CASES. 


669 


K.B.  jjiv.j 


Preston  Union  (apps.)  v,  Lbwibham  Union  (reaps.).  [K.B.  Dit. 


Held,  that  the  settlement  of  the  pauper  in  the  old 
parish  of  B,  having  been  destroyed  in  1894,  it 
was  not  revived  by  the  order  of  1902,  and  that 
the  pavper  had  not  acquired  a  settlement  in  the 
new  parish  of  W, 

Case  stated  pursuant  to  sect.  11  of  the  statute 
12  &  13  Viot.  c.  45. 

On  the  24th  June  1903,  by  an  order  of  removal 
made  by  two  justices  of  the  peace  acting  in  and 
for  the  county  of  London,  the  settlement  of 
Charles  Ernest  Lindus,  aged  fifty-four  years  or 
thereabouts,  a  pauper  then  chai*geable  to  the 
Lewisham  Union,  in  the  countyof  London,  was 
adjudged  to  be  in  the  parish  of  Worthing,  in  the 
East  f  reston  Union,  in  the  county  of  Sussex,  and 
he  was  ordered  to  be  removed  from  the  Lewisham 
Union  to  the  East  Preston  Union,  and  the 
guardians  of  the  last- mentioned  union  were 
thereby  required  to  receive  and  provide  for  the 
pauper  according  to  law. 

The  appellants  caused  due  notice  of  appeal  to 
be  given  to  the  then  next  general  quarter  sessions 
of  the  peace  to  be  holden  at  the  Sessions-house, 
Newington,  in  and  for  the  county  of  London 
against  tht3  order,  and  such  appeal  was  duly 
served  and  had  been  duly  entered. 

Afterwards  by  consent  of  the  parties  hereto 
and  by  order  of  Bucknill,  J.  dated  the  20th  Oct. 
1903,  this  special  case  was  stated  between  the 
appellants  and  the  respondents,  the  parties  hereto 
agreeing  that  judgment  in  conformity  with  the 
decision  of  this  court  should  be  entered  on  motion 
by  either  party  at  the  sessions  held  next  or  next 
but  one  after  such  decision  should  have  been 
given. 

Charles  Ernest  Lindus  made  a  settlement  by 
residence  for  three  years  and  upwards — videlicet, 
from  about  1886  to  about  1891 — and  not  after- 
wards in  such  manner  in  each  of  the  years  as  to 
be  irremovable  at  Lennox-road  and  Lyndhurst- 
road,  both  situated  in  the  then  existing  parish  of 
Broadwater  in  the  East  Preston  Union. 

Previous  to  the  passingof  the  Local  Govern- 
ment Act  1894  (56  &  57  V  ict.  c.  73),  and  from 
before  1886,  the  parish  of  Broadwater  was  partly 
within  the  urban  district  of  Worthing  (which  in 
1890  became  with  the  adjoining  urban  district  and 
parish  of  Heene  the  borough  of  Worthing)  and 
partly  within  the  rural  sanitary  district  of  the 
Iiast  Preston  Union. 

On  the  passing  of  the  Act  by  virtue  of  the 
operation  of  the  provisions  in  sect.  1  (3)  and  other 
sections  the  respective  parts  of  the  parish  of 
Broadwater  became  separate  parishes. 

By  an  order  of  the  Local  Government  Act  1894 
committee  of  the  West  Sussex  County  Council, 
dated  the  27th  July  1894,  it  was  provided  as 
follows : 

That  part  of  the  parish  of  Broadwater  which  is 
within  the  borough  of  Woithing,  and  which  will  become 
a  separate  pariah  by  the  operation  of  the  Local  Grovem- 
ment  Act  1894,  shall  bear  the  name  of  "Worthing/'  and 
that  part  of  the  said  parish  of  Broadwater  which  is 
without  the  said  borongh,  and  which  will  become  a 
separate  parish  by  the  operation  of  the  said  Act,  shall 
bear  the  name  of  **  Broadwater.'' 

The  residences  of  Charles  Ernest  Lindus  at 
Lennox- road  and  Lyndhurst-road  were  both  of 
them  in  that  part  of  the  original  parish  of  Broad- 
water which  under  the  Act  and  order  became  a 
separate  parish  bearing  the  name  of  Worthing. 


By  a  provisional  order  dated  the  5th  May  1902, 
made  by  the  Local  Government  Board  in  pur- 
suance of  sects.  54  and  59  of  the  Local  Government 
Act  1888,  cited  as  the  Worthing  (Extension)  Order 
1902,  and  duly  confirmed  by  the  Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  7) 
Act  1902,  a  part  of  the  then  parish  of  Bi-oadwater 
within  the  rural  district  of  East  Preston  was 
added,  with  a  part  of  the  parish  of  West  Tarring, 
to  the  then  existing  parishes  of  Heene  and 
Worthing,  so  as  to  form  a  new  parish  to  be  called 
the  pai-ish  of  Worthing,  the  whole  forming  the  area 
of  the  borough  of  Worthing  as  extended  by  the 
provisional  order.  The  remaining  portion  of  the 
then  parish  of  Broadwater  was  as  to  part,  together 
with  a  part  of  the  parish  of  West  Tarring,  amal- 
gamated with  the  adjoining  parish  of  Durrington, 
and  as  to  the  remaining  pai-t  of  the  then  parish 
of  Broadwater  amalgamated  with  the  adjoining 
parish  of  Sompting.  The  part  of  the  parish  of 
Broadwater  amalgamated  with  the  parish  of 
Sompting  was  separated  from  the  rural  district  of 
East  Preston  and  the  Preston  Union  and  added  to 
the  rural  district  of  Steyning  West  and  the 
Steyning  Union. 

Prior  to  and  at  the  time  of  the  passing  of  the 
Local  Government  Act  1894  the  old  parish  of 
Broadwater  had  but  one  set  of  overseers,  and  one 
poor  rate  was  made  and  levied  for  the  entire 
parish.  From  and  after  the  passing  of  that  Act 
and  prior  to  the  coming  into  operation  of  the 
provisional  order  in  1902  separate  overseers  were 
appointed  for  each  of  the  then  two  new  parishes 
of  Worthing  and  Broadwater,  and  a  separate 
poor  rate  was  made  and  levied  for  each  of  those 
parishes,  and  from  that  time — videlicet,  the  passing 
of  the  Local  Government  Act  1894— overseers 
ceased  to  be  appointed  and  a  poor  rate  ceased  to 
be  made  for  the  old  parish  of  Broadwater. 

In  the  year  1902  the  parishes  of  Broadwater 
and  Worthing,  as  created  in  1894,  ceased  to  exist, 
and  a  new  and  extended  parish  of  Worthing, 
comprising  in  its  area  the  parish  of  Worthing  as 
created  in  1894,  the  parish  of  Heene  and  parts  of 
the  parishes  of  Broadwater  and  West  Tarring 
came  into  existence. 

Since  1902  separate  overseers  have  been  ap- 
pointed for  the  new  parish  of  Worthing,  and  a 
separate  poor  rate  made  and  levied  for  the 
parish,  and  since  1902  overseers  have  ceased  to 
be  appointed  and  poor  rates  hare  ceased  to 
be  made  for  the  parishes  of  Broadwater  and 
Worthing  as  created  in  1894. 

Art.  31  of  the  Provisional  Order  was  as  follows 

(1)  Every  person  who  has  acquired  or  who  on  or 
befoie  the  commencement  of  this  order  shall  aoqnire  a 
settlement  in  any  exiatiDg  parish  affected  by  this  order 
shall  be  deemed  to  have  acquired  a  settlement  in  the 
parish  oomprisiDg  the  area  in  which  the  acts  or  circum- 
stances coi^erring  such  settlement  shall  have  been  done 
or  occurred,  or  if  such  acts  or  circumstances  shall  have 
been  done  or  occurred  in  more  than  one  parish,  such 
settlement  shall  be  in  the  parish  comprising  the  place  of 
residence  of  such  person  at  the  time  of  acquiring  such 
settlement. 

(2)  Any  person  who  shall  have  acquired  a  status  of  irre- 
movability from  any  existing  parish  affected  by  this  order 
shall  be  deemed  to  have  acquired  a  status  of  irremova- 
bility from  the  parish  comprising  the  area  in  which  he 
t^hfL}^  have  resided  at  the  commencement  of  this  order, 
or  (if  he  shall  then  be  in  receipt  of  relief)  from  the 
parish  comprising  the  area  in  which  he  was  residing  at 
the  time  of  beoonung  chargeable. 
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(3)  For  an  pnrposee  of  settlement  and  removal  resi- 
dence prior  to  the  oommencement  of  this  order  in  any 
part  of  the  existing  parishes  of  Broadwater,  Heene, 
West  Tarring,  or  Worthing  shall  be  deemed  to  have 
been  residence  in  the  parish  in  whioh  the  part  is  included 
by  this  order. 

The  appellants  oontended :  (a)  That  the  origixial 
parish  oi  Broadwater  as  above  described  havinff 
Deen  divided  into  two  separate  parishes  in  1894 
by  virtue  of  the  provisions  of  the  Local  Gk>vem- 
ment  Act  1894,  the  parish  thereupon  ceased  to 
exist,  and  all  settlements  gained  in  the  parish 
prior  to  snch  division,  including  the  settlement 
of  Charles  Ernest  Lindns  (if  any)  ceased  to  exist 
also ;  (6)  that  Charles  Ernest  Lindas,  at  the  time 
the  order  of  the  justices  was  made,  was  not  legally 
settled  in  the  parish  of  Worthing,  or  in  any 
parish  in  the  East  Preston  Union ;  and  (o)  that 
the  settlement  of  Charles  Ernest  Lindus  (if  any) 
in  the  parish  of  Broadwater  prior  to  1894  was  not 
revived  or  made  good,  and  no  legal  settlement 
was  conferred  upon  Charles  Ernest  Lindus  in  the 
parish  of  Worthing  by  the  provisions  of  art.  31 
of  the  provisional  order. 

The  respondents  oontended :  (a)  That  the 
parish  of  Broadwater  was  not  divided  for  poor 
law  purposes  by  the  Local  Goyemment  Act  1894 ; 
(h)  that  the  parish  of  Broadwater  was  not  divided 
for  poor  law  purposes  by  the  order  of  the  Local 
Government  Act  1894  Committee  of  the  West 
Sussex  County  Council,  dated  the  27th  July  1894 ; 
(c)  that,  inasmuch  as  both  parishes  of  Broadwater 
and  Worthing  were  in  1894  and  have  been  ever 
since  in  the  East  Preston  Union,  no  division  of 
either  of  the  parishes  affected  the  settlement 
therein;  {d)  that  if  the  settlement  of  Charles 
Ernest  Lindus  ceased  for  the  time  to  exist  by  the 
operation  either  of  the  Local  Government  Act 
1894  or  of  the  Order  of  the  Local  Grovemment 
Act  1894  Committee  of  the  West  Sussex  County 
Council  of  the  27th  July  1894  it  was  revived  or 
made  good  by  the  provisions  of  art.  31  of  the 
provisional  order  of  the  5th  May  1902,  confirmed 
by  the  Local  Government  Board  Provisional 
Orders  Confirmation  (No.  7)  Act  1902;  and 
(e)  that  consequently  Charles  Ernest  Lindus  was 
at  the  time  of  making  the  order  of  removal  and 
is  still  settled  in  the  present  parish  of  Worthing 
by  virtue  of  his  residence  for  three  years  ima 
upwards — videlicet,  from  about  1886  to  about  1891 
•—in  such  part  thereof  as  was  then  part  of  the  parish 
of  Broadwater,  in  such  manner  in  each  of  the 
years  as  to  be  irremovable. 

The  question  for  the  decision  of  the  court  was 
whether  Charles  Ernest  Lindus  was  legaUy 
settled  in  the  parish  of  Worthing,  in  the  East 
Preston  Union,  at  the  time  of  the  making  by  the 
justices  of  the  order  of  removal  as  aforesaid. 

Macmorran,  K.C.  and  Ncddreit  for  the  appel- 
lants. 

Clavell  Salter,  K.C.  and  B.  Cunningham  Glen 
for  the  respondents. 

Lord  Alvbestone,  C.J. — Upon  the  first  ques- 
tion I  think  the  decision  in  Dorhinq  Union  v. 
St  Saviour's  Union  (1898)  1  Q.  B.  594)  is 
binding  upon  us,  and  it  shows  that  the  settle- 
ment in  that  part  of  the  parish  of  Broad- 
water which  in  1894  became  the  parish  of 
Worthing  was  destroyed,  and  that,  therefore, 
from  1894  to  1902  the  pauper  had  no  settlement 
in  Worthing.    It  was  contended  that  par.  3  of 


art.    31    of     the    provisional    order    of    1902 
operates  not  only   to   continue    settlements  in 
existence  and  to  preserve  residence  in  respeot  of 
settlements  growing  or  being  acquired,  but  that  it 
revives    or   grants   afresh    settlements   in  the 
parish  of  Worthing.    I  cannot  think  that  that 
IS   the  object  or   scope  of  the  art.  31    (3)  of 
the  order.    The  Legislature  was  dealing  directly 
or  indirectly  with  seven   parishes.     Tney  wero 
taking  parts  of  parishes,  adding  one  to  another, 
and   altering  boundaries;  and  art.    31  contains 
also  two  earUer  paragraphs.    Besidenoe  has  to  be 
dealt  with  which  was  begun  before  tiie  date  of  ihB 
commencement  of  the  order  and  concluded  afbar- 
wards,  and  residence  begun  before  and  continuing, 
in  a  particular  parish,  and  so  it  was  neoessaiy  to 
insert  such  a  paragraph  as  par.  3  in  order  to  pre- 
vent   the    doctrine    in    Dorking    Union    v.   8t, 
Saviour^a  Union  («iip.)  being  applied.     But  Mr. 
Salter  contends  that  the  paragraph  was  intended 
to  go  further,  and  that  it  was  intended  to  pre- 
serve residence  in  the  parish  of  Broadwater  that 
was  divided  by  the  Act  of  1894,  and  so  give  a 
settlement  in  the  present  parish  of  Worthing.    I 
cannot  agree  to  that,  for  the  settlement  aoauired 
in  Broadwater  was  lost  and  destroyed.     I  oo  not 
think  that  the  words  in  art.  31  (3)  are  snfBcient  to 
revive  a  settlement  lost  according  to  the  case  of 
Dorking  Union  v.  St  Saviour^s  Union  (sup,)    This 
appeal  must  be  allowed. 

Wills,  J. — I  ame.  If  par.  3  had  stood  by 
itself  there  might  have  been  something  to  say  in 
support  of  Mr.  Salter's  argument.  But  it  cannot 
be  overlooked  that  par.  3  is  part  of  art.  31,  and  it 
is  necessary  for  two  purposes.  Where  the 
settlement  had  been  acquired  it  provided  that  it 
should  continue  in  the  parish,  and  where  the 
right  was  in  the  course  oi  being  acquired  it  was 
not  to  be  interfered  with.  But  it  does  not  say 
that  a  lost  settlement  is  to  be  revived. 

Kbnnedt,  J.  concarred.         ^^^  ^^jj^,^ 

Solicitors:  Carter  and  Barber,  for  Harry  B, 
Piper,  Worthing ;  CaUard  and  VuUiamy, 


Friday,  May  13, 1904. 

(Before  Lord  Alvbbstonb,    C.J.,  Wilia   and 

Kennedy,  JJ.) 

Bex  V,  Recobdes  of  Bath,  (a) 

Licensing — Benewal  of  Hcence^-Order  for  stntG- 
tural  alteraiions — Appeal  to  quarter  setnou 
against  order — Borough  vrith  quarter  session*^ 
Jurisdiction  of  recorder  to  hear  appeal  — 
Licensing  Act  1902  (2  Edw.  7,  c,  28),  a.  11,  tub- 
8.  4,^  Alehouse  Act  1828  (9  Oeo.  4,  c.  61),  s.  27. 

Held,  by  Lord  Alversione,  CJ.  and  WiUs,  J, 
(Kennedy,  J,  dissenting)  thai,  where  the  lieensing 
justices  for  a  borough  having  a  separate  court  ijf 
quarter  sessions,  on  the  renewat  of  a  lieeneef 
make  an  order  under  sect.  11,  sub-sect.  4  of  ike 
Licensing  Act  1902,  for  certain  structural  aUera- 
tions  to  be  made  by  the  licensee  in  that  part  id 
the  premises  where  intoxicaUng  liquor  is  eoli, 
an  appeal  against  such  order  lies  to  the  quarter 
sessions  of  the  borough  and  not  to  the  quarter 
sessions  for  the  county,  and  the  recorder  has 
jurisdiction  to  hear  such  appeal. 

(a)  fieported  by  W.  W.  Ob&,  Esq.,  BarriBi»r-M>IjMr. 
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Buui  for  a  mandamua  to  the  Beoorder  of  Bath 
to  hear  and  determine,  at  the  next jeenera)  quarter 
aeMttoiiB  to  be  held  for  the  city  of  Bath»  an  appeal 
between  one  Oharlee  S.  McOoombe,  appellant,  and 
the  lioensing  joatioee  for  the  oifr,  reepondents, 
aii^nst  an  order  or  direction  madEe  hj  the  licen- 
sing jnstices  at  the  adjourned  general  licensing 
meeting  held  for  the  city  on  the  29th  Feb.  1904, 
whereby  it  was  ordered  that  the  appellant, 
MoOoombe,  should  within  the  space  of  one  month 
make  in  that  part  of  his  premises  where  intoxica- 
ting liquor  was  sold  certain  structural  alterations 
in  the  order  specified. 

The  application  for  the  mandamuB  was  made  at 
the  instance  of  the  appellant. 

The  facts  as  appearmg  in  the  affidavits  were  as 

follows:-  ^ 

The  appellant,  McGoombe,  was  the  owner  and 
lioensee  of  a  fully  licensed  public-house,  known 
as  the  Crystal  Palace,  in  the  city  of  Bath. 

The  general  annual  licensing  meeting  for  the 
city  of  Bath  was  held  bv  the  licensing  justices  of 
Bath  on  the  4th  Feb.  1904,  and  the  two  adjourned 
sessions  thereof  were  held  on  the  19th  and  29th 
days  of  the  same  month. 

At  the  general  annual  meeting  on  the  4th  Feb. 
the  justices  (amongst  other  thmgs)  considered 
the  advisability  of  ordering  plans  of  certain  of  the 
licensed  premises  to  be  produced  with  the  view  to 
making  orders  for  structural  alterations ;  and  the 
clerk  was  instructed  to  give  notice  to  the  licensees 
of  five  houses  (of  which  one  was  the  appellant's 
house,  the  Crystal  Palace)  to  attend  in  person  on 
the  19th  Feb.,  to  apply  for  a  renewal  of  their 
licences,  with  a  view  to  the  production  of  plans 
being  ordered.  The  renewals  of  these  last  five 
licences  (including  the  appellant's  licence)  were 
accordingly  adjourned  until  the  19th  Feb. 

On  the  6th  Feb.  the  appellant  received  a  notice 
from  the  clerk  to  the  justices  that  his  personal 
attendance  was  i^equired  at  the  adjourned  meeting 
to  be  held  on  the  19th  Feb.,  and  the  reason  given 
was  that  he  might  be  ordered  to  produce  a  plan 
of  his  premises,  so  that  the  justices  could  decide 
whether  or  not  it  was  desirable  that  any  order 
under  sect.  11,  sub-sect.  4,  of  the  Licensing  Act 
1902  should  be  made  for  structural  alteration. 

The  appellant  attended  at  the  adjourned  meet- 
ing on  the  19th  Feb.,  and  was  ordered  to  produce 
Slans,  and  the  plans  of  his  premises  were  pro- 
uced  by  him  and  shown  to  the  justices  and 
deposited  with  their  clerk,  and  the  further  con- 
siaeration  of  the  renewal  and  plans  was  adjourned 
till  the  29th  Feb.,  on  which  day  both  the  licence 
for  the  Crystal  Palace  was  renewed  and  a  further 
order  was  made  by  the  justices  that  within  the 
space  of  one  month  the  appellant  should  make  in 
that  part  of  the  premises  where  intoxicating 
liquor  wan  sold  or  consumed  certain  alterations 
specified  in  the  order.  The  order,  which  was 
separate  and  distinct  from  the  certificate  of 
renewal,  directed  that  a  door  at  the  rear  of  the 
premises  should  be  closed,  and  that  the  doorway 
and  passage  leading  therefrom  should  not  be  used 
for  customers. 

The  appellant,  being  dissatisfied  with  this  order 
as  to  the  structural  alterations,  gave  notice  of 
appeal  against  the  justices'  order  to  the  next 
quarter  sessions  for  the  city  of  Bath. 

On  the  13th  April  the  appeal  came  on  for 
hearing  at  the  quarter  sessions  for  the  city,  but 
the  recorder  refused  to  hear  the  appeal  on  the 


ground  that  he  had  no  jurisdiction  to  hear  the 
same,  inasmuch  as  the  licensing  justices  who 
made  the  order  were  not  a  court  of  summary 
jurisdiction,  and  no  appeal  would  lie  from  them 
as  such  licensing  justices  to  him,  and  he  further 
ruled  that  the  ap^peal  should  have  been  made  to 
the  quarter  sessions  to  be  held  for  the  county, 
and  not  to  those  held  for  the  city  or  borough  of 
Bath. 

The  above  rule  for  a  mandamua  to  the  recorder 
to  hear  and  determine  the  appeal  was  then 
obtained. 

The  question  was  whether,  when  the  licensing 
justices  in  a  borough  which  has  a  separate  quarter 
sessions  on  renewing  a  licence  make  an  order 
under  sect.  11,  sub-sect.  4,  of  the  Licensing  Act 
1902  for  certain  structural  alterations  to  be  made 
under  that  sub-section,  and  the  licensee  appeals 
against  such  order  the  appeal  is  to  the  borough 
quarter  sessions  or  to  the  county  quarter  sessions. 

The  Licensing  Act  1902  (2  Edw.  7,  c.  28)  pro- 
vides: 

Seot.  11  (4).  On  any  I4;)plioation  for  the  renewal  of  a 
lioenoe  for  the  aale  by  retail  of  intoxicating  liquors  to 
be  oonsumed  on  the  premiaes,  the  lioensing  jnatioea  may 
require  a  plan  of  the  premiaes  to  be  prodaoed  before 
them  and  to  be  deposited  with  their  olerk,  and,  on 
renewing  any  snch  lioenoe,  they  may  by  order  direct 
that,  within  a  time  fixed  by  the  order,  anch  alterationa 
aa  they  think  reaaonably  neoeaaary  to  aecnre  the  proper 
oondnot  of  the  bnaineea  shall  be  made  in  that  part  of 
the  premiaes  where  intoxicating  liqnor  ia  aold  or  oon- 
snmed,  bnt  any  anch  order  ahall  be  anbject  to  an  appeal 
to  a  oonrt  of  quarter  aesaiona,  aa  provided  by  the 
Alehonae  Act  1828,  and  if  any  anch  order  for  atmo- 
tnral  alteration  ia  made  and  complied  with  no  farther 
reqniaition  for  the  atmctoral  alteration  of  the  premiaea 
ahall  be  made  within  the  next  five  yeara.  If  the 
licensed  peraon  makes  default  in  complying  with  any 
anch  order  he  ahall,  on  aummary  oonyiotion,  be  liable  to 
a  fine  not  exceeding  twenty  ahillinga  for  every  day 
during  which  the  default  oontinuea. 

(5).  Notice  of  any  order  under  this  aeotion  ahall  be 
forthwith  given  by  the  clerk  to  the  owner  of  the  pre- 
miaea in  reapeot  of  which  the  order  ia  made. 

The  Alehouse  Act  1828  (9  Geo.  4,  c.  61)  pro- 
vided: 

Seot.  27.  Any  peraon  who  ahall  think  himaelf 
aggrieyed  by  any  act  of  any  juatioe,  done  in  or  con- 
cerning the  execution  of  thia  Act,  may  appeal  againat 
anch  aot  to  the  next  general  or  quarter  aeaaionB  of  the 
peace  holden  for  the  county  or  place  wherein  the  oauae 
of  Buoh  complaint  ahall  haye  %riaen,  unleaa  anch  aesaion 
shall  be  holden  within  twelve  daya  after  auch  act  ahall 
haye  been  done,  and  in  that  case  to  the  next  subaequent 
aeaaion  holden  aa  af  oreaaid,  .  .  .  and  the  court  at 
anch  aeaaion  ahall  hear  and  determine  the  matter  of 
anch  appeal,  and  ahall  make  auch  order  therein,  with  or 
without  coata,  aa  to  the  aaid  court  ahall  aeem  meet; 
and  in  caae  the  act  appealed  againat  ahall  be  the 
refuaal  to  grant  or  to  tranafer  any  licence,  and  the  judg- 
ment under  which  auch  act  waa  done  be  reveraed,  it 
ahall  be  lawful  for  the  aaid  court  to  grant  or  to  tranafer 
auch  lioenoe.  .  .  .  Provided  alao,  that  when  any 
cauae  of  complaint  ahall  have  arisen  within  any  liber1*y, 
county  of  a  city,  county  of  a  town,  city,  or  town  cor- 
porate, it  ahall  be  lawful  for  the  peraon  who  ahall  think 
himaelf  ao  aa  aforesaid  aggrieved  to  appeal  againat  any 
auch  aot  aa  aforesaid,  if  he  ahall  think  fit,  to  ti^e  quarter 
aesaiona  of  the  county  within  or  adjoining  to  which 
auch  liberty  or  place  ahall  be  aituate,  aubject  to  all  the 
proviaiona  hereinbefore  contained. 

By  sect.  75  and  the  second  schedule  of  the 
Licensing  Act  1872,  amongst  other  sections  of  the 


672 


MAGISTRATES'  OASES. 


K.B.  Div.] 


Bex  v.  Recobdeb  of  Bath. 


[K.B.  DiT. 


Alehouse  Act  1828  repealed  were  sects*  27,  28, 
and  29,  ^*  except  in  so  far  as  the  three  last  men- 
tioned sections  relate  to  the  renewal  of  licences, 
or  to  the  transfer  of  licenses  under  sections  four 
and  fourteen  of  the  same  Act. 

Sect.  165,  sub- sect.  4,  of  the  Municipal  Corpora- 
tions Act  1882  (45  &  46  Vict.  c.  50)  provides  : 

Bnt  the  reoordra  shall  not,  hy^  virtue  of  his  office,  have 
power  (c)  To  graot  any  lioenoe  or  authority  to  any 
person  to  keep  an  inn,  alehouse,  or  victualling  house  to 
sell  exoisable  liquors  by  retail. 

Sect.  105  of  the  Municipal  Corporations  Act 
1835  was  in  identical  terms  with  the  above  sub- 
section. 

J.  A,  SimoUj  for  the  respondent,  showed  cause 
against  the  rule. — The  learned  recorder  was  right 
in  holding  that  the  appeal  in  this  case  was  to  the 
county  quarter  sessions  and  not  to  him.  Sect.  11 
of  the  Act  of  1902  gives  the  licensing  justices 
control  over  the  structure  of  licensed  premises, 
and  sub- sect.  4  provides  that  on  any  application 
for  a  renewal  of  a  licence  the  justices  may  require 
a  plan  of  the  premises  to  be  produced,  and,  on 
renewing  the  licence,  they  may  make  an  order  for 
certain  structural  alterations  in  the  premises  to 
be  carried  out;  and  the  sub-section  expressly  says 
that  '*  any  such  order  shall  be  subject  to  an 
appeal  to  a  court  of  quarter  sessions  as  provided 
by  the  Alehouse  Act  1828."  Sect.  27  of  the  Ale- 
house  Act  1828  (9  Greo.  4,  c.  61)  provides  as  to 
such  appeals,  and  enacts  that  any  person  who 
shall  think  himself  aggrieved  by  any  act  of  a 
justice  done  in  the  execution  of  the  Act "  may 
appeal  against  such  Act  to  the  next  general  or 
quarter  sessions  of  the  peace  holden  for  the 
county  or  place  whei-ein  the  cause  of  such  com- 
plaint shall  have  arisen."  By  sect.  165,  sub- sect.  4, 
of  the  Municipal  Corporations  Act  1882,  a 
recorder  of  a  borough  is  not,  by  virtue  of  his 
office,  to  have  any  power  to  grant  licences  to  sell 
excisable  liquors  by  retail.  This  enactment  is 
precisely  the  same  as  that  contained  in  sect.  105 
of  the  Municipal  Corporations  Act  1835  (now 
repealeu)  under  which  it  was  held  in  1841,  in 
Beg.  V.  Beane  (2  Q.  B.  96),  that  where  a  borough 
has  a  separate  court  of  quarter  sessions,  the 
appeal  against  the  refusal  of  the  justices  to  grant 
a  licence  cannot  be  tried  by  the  Recorder,  but 
must  go  to  the  county  quarter  sessions.  So  that 
soon  after  the  Act  of  1835  was  passed,  the  ques- 
tion arose  whether  or  not  sect.  27  of  the  Alehouse 
Act  1828  did  give  a  recorder  jurisdiction  to  hear 
an  appeal  from  licensing  justices,  and  it  was  held 
that  it  did  not.  In  1854,  in  the  case  of  Reg.  v. 
Cockhum  (4  E.  &  B.  265,  s.c.  Beg.  v.  Becorder  of 
Bristol,  24  L.J.  43,  M.  C),  it  was  held  that  a 
recorder  had  no  jurisdiction  to  hear  an  appeal 
apainst  the  refusal  to  grant  a  licence.  It  is  not 
disputed  that  a  recorder  might  at  that  time  have 
heard  some  appeals  under  the  Alehouse  Act  1828, 
and  there  were  some  appeals  (for  instance,  under 
sects.  18  and  21)  which  would  have  gone  to  the 
recorder.  The  Act  of  1828  gave  a  jurisdiction 
which  fell  into  two  classes,  the  jurisdiction  of 
justices  sitting  in  licensing  sessions  and  that  of 
justices  sitting  in  ordinary  sessions ;  and,  at  any 
i*ate  between  the  years  1828  and  1872,  no  appeal 
lay  to  the  recorder  against  the  decisions  of  the 
justices  sitting  in  licensing  sessions,  such  as  the 
refusal  to  grant  or  renew  licences.  It  is  necessary 
to  consider  the  course  of  legislation  on  the  matter. 


The  Act  of  1902  is  to  be  construed  aa  one  with 
the  previous  Acts  (sect.  34) ;  and  the  Act  of  1872 
has  repealed  a  considerable  part  of  the  Act  of 
1828,  though  it  has  left  sect.  27  intact  as  to  these 
appeals.  Between  1828  and  1872  there  was  no 
appeal  to  the  recorder  in  any  licensing  matters ; 
and  during  the  thirty  years  from  1872  to  190*2 
there  was  no  appeal  to  him  in  any  matter  relating 
to  the  renewal  or  transfer  of  licenses.  The  order 
made  by  the  justices  under  sect.  11,  sub-aect.  4, 
was  really  a  condition  attached  to  the  renewal  of 
the  licence,  and  it  has  been  so  described  as  a 
condition  by  Collins,  M.B.  in  Bushell  v.  Hammond 
(20  Times  L.  Rep.  413,  at  p.  414).  Being  a  con- 
dition attached  to  the  renewal,  the  recordei'  has 
no  more  jurisdiction  with  regard  to  it  than  he 
would  have  on  an  appeal  from  the  refusal  of 
the  renewal  itself.  The  last  proviso  in  sect. 
27  makes  it  quite  clear  that  the  applicant 
could  have  appealed  to  the  county  quarter 
sessions,  which  would  have  got  him  out  of  the 
difficulty.  The  rule  ought  therefore  to  be  dis- 
charged. 

Foote,  K.C.  and  Douglas  Metcalfe  in  support  of 
the  rule. — The  recorder  had  jurisdiction  m  this 
case,  and  he  was  wrong  in  declining  to  exercise  it. 
This  order  was  not    a   condition    in    any  way 
attached  to  the  renewal  of  the  licence.    The  order 
for  structural  alterations,  made  under  sub-sect.  ^ 
is  not  a  condition  in  any  sense  known  to  the  law ; 
and  if  it  is  a  condition  at  all,  it  is  only  such  in  a 
popular  sense.     This  section  of  the  Act  of  1902 
was  passed  for  the  purpose  of    giving   to  the 
justices  greater  facilities  for  requiring  structural 
alterations  to  be  carried  out  than  they  had  before ; 
and    instead  of  leaving  the  matter  to  be  dealt 
with    as    it    was    before,    the  sub-section   gives 
the    justices    power   on    an    application    for   a 
renewal  to  make  a  distinct  and  substantive  order, 
which  can  be  enforced  by  summary  proceedings, 
as,  if  the  licensee  makes  default  in  complying 
with  the  order,  he  is  liable,  on  summary  convic- 
tion, to  be  fined.    The  renewal  of  the  licence  in 
this  case  was  granted  in  the  ordinary  terms  ;  the 
justices  had  given  the  appellant  his  certificate  in 
the  ordinary  way,  and  it  contains  no  reference  to 
this  order.    It  is  simply  a  licence  in  the  ordinary 
form.    It  cannot  be  said  that  the  order  to  make 
these  alterations  is  an  order  to  renew  the  Hcenoe 
or  a  condition  attached  to  such  renewal.    The 
whole  argument  for  the  appellant  seems  to  rest 
on  the  words  "on  renewing  any  such  licence," 
the  justices  may  make  this  order.    Those  words 
''  on  renewing  "  merely  indicate  the  day,  the  time. 
and  the  occasion  on  which  the  justices  may  make 
the  order,  and  they  have  no  further  or  other  effect 
than  that.    In  Beg.  v.  Becorder  of  Bristol  (24 
L.  J.  43,  M.  C. ;  s.c.  Beg.  v.   Cochbum,  ubi  sup.\ 
Lord  Campbell,  C.J.  says :   **  The  words  of  tba 
Municipal  Corporations  Act  seem  to  me  therefore 
clearly  to  deprive  the  recorder  of  the  power  of 
hearing  this  appeal.    The  105th  section  m^t  gives 
him  a  general  jurisdiction  to  hear  appeals,  and 
then  there  is  a  proviso  amounting  to  a  limitation 
of  the  jurisdiction  so  given  in  certain  cases."  The 
words  of  the    105th    section  of  the    Municipal 
Corporations  Act  1835  are  identical  with  those 
of  the  Act  of  1882,  and  it  is    submitted  that 
they  are  not    sufficient  to  deprive  the  reoorder 
of    the    right   to   hear  this   appeal.      The  only 
real  question    the   respondent  has   to   contend 
I  with  is  the  phrase  "  on  renewal,"  and  these  words 
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.are  Bot  sufficient  to  deprive  the  recorder  of 
jurisdiction.  Appeals  against  any  snmmary 
convictions  by  jastioes  for  offences  under  the 
Lioensinff  Acts  would  ^o  to  the  recorder,  and  if 
nothing  nad  been  said  in  the  section  about 
appeals,  then  the  licensee  would  have  had  a  right 
•01  appeal  to  him  against  this  order  under  sect.  27 
of  the  Act  of  1828,  which  eives  the  right  of  appeal 
to  any  person  aggrieved ;  out  it  is  trae  that  that 
section  has  been  repealed  except  as  regards 
renewals  and  transfers.    They  also  referred  to 

Btmlter  v.  Kent  Jwticee,  77  L.  T.  Bep.  288;  (1897) 
A.  C.  556. 

Kennedy,  J. — I  have  the  misfortune  to  differ 
from  the  conclusion  arrived  at  by  the  Lord  Chief 
Justice  and  my  brother  Wills,  and  I  concur  with 
the  argument  addressed  to  us  by  counsel  for  the 
respondent,  who  showed  cause  against  the  rule. 
I  should  wish  to  state  shortly  the  reasons  why  I 
am  unable  to  take  the  view  of  the  question  that 
has  been  put  before  us  by  Mr.  Foote.  Rightly 
or  wrongly,  at  any  rate,  since  the  Municipal  Cor- 
porations Act  1835,  recorders  of  boroughs  have 
not  had  to  deal  with  questions  of  discretion 
involved  in  licensing  matters.  All  appeals  in 
regard  to  matters  of  administration  and  discre- 
tion went  to  the  county  quarter  sessions,  though 
the  recorder  had  to  deal  with  cases  of  breaches  of 
the  law  by  persons  who  use  public-houses  or  who 
keep  them.  But  the  appeal  with  which  we  are  now 
dealing  is  an  appeal  in  respect  of  an  order  made 
under  sect.  11,  sub-sect.  4,  of  the  Licensing  Act 
1902,  and  it  is  an  appeal,  not  in  regard  to  a  breach 
of  the  law,  but  in  regard  to  the  grant  or  renewal  of 
the  licence  and  nothing  else,  because  it  is  an 

■  appeal  as  to  the  propriety  of  a  condition  attached 
to  the  renewal.  It  has  been  said  that  the  gprant- 
ing  of  the  certificate  of  the  licence  and  the 
making  the  order  for  these  alterations  were  dis- 
tinct orders.  That  may  be  so,  but  I  see  nothing 
in  the  section  to  compel  the  licensing  justices  ,to 
make  the  order  for  alterations  separately  or  to 
prevent  them  from  granting  a  renewal  of  the 
licence,  embodying  in  the  order  for  renewal  an 
order  for  alterations  which  they  require  to  be 
made  in  the  premises.  An  appeal  against  such 
an  order  as  that  must  be  to  the  quarter  sessions 
of  the  county,  and  not  to  the  recorder,  and  the 

■  appellate  court  must  have  before  it  all  the 
materials  and  the  evidence  which  were  before  the 
licensing  justices.  After  so  long  a  period  I 
should  be  slow  to  hold  that  this  appeal  to  the 

.jurisdiction  of  the  recorder  has  slipped  into  this 
section  per  incwriam.  If  the  licensing  justices 
had  made  one  order  only,  embodying  the  certifi- 
cate of  the  renewal  of  the  licence  and  also  the 
order  for  these  alterations,  then  it  can  hardly  be 
doubted  that  the  appeal  against  that  order  would 
have  been  to  the  quarter  sessions  of  the  county; 
then  can  it  be  said  that  because  they  have  made 
two  orders  instead  of  one  there  is  a  right  of 
appeal  to  the  recorder  as  to  one  of  these  orders  P 
There  is  no  provision  which  shows  that  the  Legis- 
lature meant  that  there  should  be  more  than  one 
order.  The  words  of  the  section  are,  **  any  such 
order  shall  be  subject  to  an  appeal  to  a  court  of 

?uarter  sessions,  as  provided  by  the  Alehouse  Act 
828."    The  making  of  the  order  is  in  the  nature 
of  an  administrative  act  done  by  the  licensing 
Justices.    It  is  true  it  would  not  oe  correct  to  say 
that  this  was  an  order  made  as  a  condition  of 
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'  granting  the  licence,  but  it  was  the  granting  of  a 
licence  on  terms,  and  if  the  justices  found  that 
the  order  was  not  carried  out,  then,  no  doubt, 
there  would  next  year  be  a  refusal  to  renew  the 
licence.  It  seems  to  me  that  where,  as  here,  we 
have  a  long  established  policy  against  an  appeal 
on  an  administrative  matter  of  this  kind  going  to 
the  recorder,  and  the  Act  does  not  compel  us  to 
take  a  different  view,  the  argument  of  Mr.  Simon 
ought  to  prevail.  I  therefore,  with  some  diffidence, 
come  to  the  conclusion  that  the  rule  ought  not  to 
be  made  absolute. 

Wills,  J. — I  regret  to  have  to  differ  from  the 
conclusion  to  which  my  brother  Kennedy  has 
come.  I  have  come,  however,  to  the  conclusion 
that  the  words  "  on  renewing  any  such  licence  *'. 
in  sub-sect.  4  of  sect.  II  merely  mean  that  that 
is  the  time  when,  and  the  occasion  on  which,  the 

i'ustices  should  make  the  order  as  to  alterations, 
t  seems  to  me  that  the  certificate  granted  by 
the  justices  on  the  renewal  of  a  licence  has  never 
been  described  as  an  order,  and  has  never  been 
treated  as  an  order,  and  it  would  seem  to  me  to 
be  a  mistake  to  say  that  the  two  things  are  one. 
The  question  does  not  admit  of  much  arguments 
I  have  felt  the  force  of  what  my  broUier  Kennedy 
has  said  in  his  judgment,  but  I  cannot  agree  inth 
the  view  he  has  taken  with  regard  to  this  order, 
and  I  think  it  has  been  rather  addressed  to  the 
policy  of  the  law  than  to  the  construction  of 
this  Act  |At  the  time  the  Act  of  1902  was 
passed  it  was  a  common  thing  for  justices  on 
renewing  a  licence  to  make  a  condition  as  to 
alterations  which,  although  they  had,  strictly 
speaking,  no  right  to  make  it,  yet  was  in  fact 
^ective,  as,  unless  the  conditions  so  imposed  by 
the  justices  were  carried  out,  the  justices  could 
refuse  to  renew  the  licence  in  the  following  year. 
What  was  done  when  the  Act  of  1902  was  passed 
was  to  substitute  for  that  procedure  a  power  in 
the  justices,  when  they  granted  the  renewal  of  the 
licence,  to  make  the  order  for  alterations,  distinct 
from  the  granting  of  the  renewal  of  the  licence 
itself,  and  the  order  was  made  enforceable  by 
continuing  penalties  for  its  breach.  That  being 
so,  and  the  order  being  distinct  from  the  renewiQ 
of  the  licence  itself,  the  Act  does  say  that  *'  any 
such  order  shall  be  subject  to  an  appeal  to  a  court 
of  quarter  sessions,  as  provided  by  the  Alehouse 
Act  1828,"  and  that  is,  by  sect.  27  of  the  Act  of 
1828,  to  the  quarter  sessions  for  the  place  where 
the  cause  of  complaint  arose.  That,  as  it  seems 
to  me,  if  it  stood  alone,  would  give  an  appeal  in 
this  case  to  the  recorder.  I  do  not  think  that 
the  case  is  affected  by  the  Municipal  Corporations 
Act  1882,  which,  in  sect.  165,  says  that  the 
recorder  shall  not  have  jurisdiction  to  grant  any 
licence  or  authority  to  any  person  to  keep  an  inn 
or  to  sell  any  excisable  liquors  by  retail ;  and  it 
has  been  said  that  giving  this  jurisdiction  to 
the  recorder  would  in  effect  be  conferring  upon 
him  jurisdiction  to  do  these  things ;  but  I  think 
that  the  succeeding  on  this  appeal  to  the  recorder 
would  not  confer  upon  him  any  such  jurisdiction 
to  ^rant  or  renew  a  licence.  The  licence  or 
certificate,  being  severable  from  the  order,  does 
not  stand  or  fall  with  a  compliance  or  non- 
compliance with  the  order,  and  if  the  order 
were  not  complied  with  ho  one  could  say  that 
a  sale  of  liquors  on  the  premises  would  be 
a  sale  on  unlicensed  premises.  I  very  much 
regret    to    have    to    differ    from    my    brother 
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Kennedy,  bat,  that  being  the  way  in  which  I 
look  at  the  matter,  I  think  this  mle  should  be 
made  absolute. 

Lord  Alvebstonb,  O.J. — ^I  have  had  some 
•diffidence  in  coming  to  the  conclusion  that  the 
rule  should  be  made  absolute,  not  only  as  differing 
from  my  brother  Kennedy,  but  also  because  J  was 
for  some  time  impressed  by  Mr.  Simon's  argument. 
If  I  thought  that  sect.  11,  sub-sect.  4,  of  the  Act 
did  provide  for  the  grant  of  a  licence  on  terms, 
or  for  the  renewal  of  a  licence  upon  a  condition,  I 
should  have  agreed  with  my  brother  Kennedy. 
But  it  seems  to  me  that  when  we  look  at  the 
language  of  the  section,  the  previous  legislation 
and  the  nature  of  the  remedy,  it  is  perfectly  clear 
that  what  is  indicated  by  the  words  '*  on  renewing 
any  such  licence,"  is  only  the  occasion  or  the  time 
at  which  the  order  is  to  be  made,  and  not  a  term 
of  the  renewal  of  the  licence.  This  view  is  borne 
out  in  Bruce  Williamson's  Book  on  Licensing, 
p.  627.  On  the  29th  Feb.  this  licence  was  renewed, 
and  it  was  quite  impossible  for  anyone  to  say 
after  that  renewal  that  the  licence  was  conditional 
at  all.  That  sub-section  contemplates  not  a  con- 
ditional renewal  of  the  licence,  but  the  making  of 
an  order  which  must  take  some  time  to  carry  into 
effect.  If  sub-sect.  4  had  made  this  a  conditional 
renewal  on  terms,  then,  no  doubt,  the  argument 
against  this  rule  would  have  been  right,  but,  as  I 
have  said,  the  sub-section  seems  to  me  merely  to 
indicate  the  time  at  which  the  order  for  these 
structural  alterations  may  be  made.  I  may  also 
observe  that  the  prohibition  to  the  recorder  con- 
tained in  sect.  165  of  the  Municipal  Oorporations 
Act  1882  is  really  not  a  prohibition  against  his 
doing    anything   with   regard    to    the    licensed 

S remises,  but  only  a  prohibition  against  his 
ealing  with  the  licence  itself.  Then  there  is  the 
further  point,  that  under  sub- sect.  4  of  sect.  11 
we  have  these  words  that  the  order  shall  be  sub- 
ject to  an  appeal  to  a  court  of  quarter  sessions, 
"  as  provided  by  the  Alehouse  Act  1828,"  and 
then  we  have  a  penalty  not  exceeding  208.  a  day 
for  non-compliance  with  the  order  as  to  alterations. 
So  that  the  Legislature,  by  the  language  used, 
has  taken  these  proceedings  out  of  the  category  of 
conditional  renewals.  If  thei'e  were  a  non-com- 
pliance with  the  order,  it  would  not  be  a  breach 
of  the  licence,  bat  the  licensed  person  would  be 
summoned  under  the  sub-section  for  such  non- 
compliance. Under  these  circumstances  it  seems 
to  me  that  the  Legislature  has  in  terms  created 
a  distinct  remedy  for  the  breach  of  the  order, 
which  taked  the  matter  outeide  the  category  of 
conditional  renewals,  and  therefore  I  think  the 
appeal  is  within  the  jurisdiction  of  the  recorder. 
In  my  opinion  the  rule  should  be  made  absolute. 

Rule  absolute. 

Solicitors  for  the  appellant.  Woodcock  Byland 
and  Parker,  for  John  Wall,  Bath. 

Solicitors  for  the  recorder,  Gribble,  Oddie, 
Sinclair,  and  Johnson,  for  E.  Newton  Fuller, 
Bath. 


Thtmday,  Jtme  23, 1904. 

(Before  Wills  and  Kennedy,  JJ.) 

Re  London  Oountt  Oouncil  and  thb 
London  Building  Act  1894.  (a) 

Metropolis — London  Building  Act  l%^^~~OtneraX 
line  of  buildings'— Appeal  frvm  superintending 
architect —  Costs, 

Where  the  general  buildina  line  is  to  be  defined 
and  drawn  within  sect.  22  of  the  London  Build- 
ing Act  1894,  is  a  question  of  fact  which  ought 
'to  be  decided  with  reference  to  the  phyncal 
aspect  of  the  street  and  buildings,  Ac. 

Therefore  on  an  appeal  to  the  tribunal  of  appeal 
from  the  certificate  of  the  superintending  archi- 
tect,  that  tribunal  infixing  the  building  line  can 
take  different  points  from  which  and  to  which 
they  wxU  define  the  general  building  line,  to  those 
which  the  superintending  architect  has  chosen. 

The  tribunal  of  appeal  can  award  a  lump  sum,  for 
costs  to  a  successful  appellant  instead  of  simply 
awarding  costs, 

Oase  stated  by  the  tribunal  of  appeal  under  the 
London  Bnildmg  Act  1894. 

On  the  5th  Sept.  1903  Oharles  Botterill,  as 
agent  for  Robert  Koy  the  owner  of  houses  Nos. 
889  to  897,  Fulham-road  inclusive,  being  desirous 
of  building  upon  a  building  site  partly  occupied 
by  these  houses,  by  notice  in  writin|^  of  that  dlate, 
applied  to  the  Superintending  Arohitect  of  Metro- 
politan Buildings,  under  sect.  22  of  the  London 
buildings  Act  1894,  to  define  the  general  line  of 
building  in  respect  of  the  land  occupied  by  the 
houses. 

The  superintending  arohitect  thereupon  (as 
was  not  disputed)  gave  notice  to  all  the  persons 
mentioned  in  sect.  24  of  the  Act,  and  after  hear- 
ing such  persons  as  attended  beforo  him  issued 
his  certificate  of  the  3rd  Oct  1903  with  plan 
annexed.  From  such  plan  it  appeared  that  he 
did  not  confine  himself  to  de&iing  the  general 
line  of  buildings  in  respect  of  the  land  occupied 
by  the  houses,  but  by  nis  certificate  he  demied 
the  general  line  of  buildings  on  the  southern 
side  of  Fulham-road,  between  Munster-road  and 
Landridge-road.  It  was  not  disputed  that  due 
notice  of  his  certificate  was  served  upon  ths 
persons  mentioned  in  sect.  24. 

Oharles  Botterill  as  agent  for  Robert  Boy  ap- 
pealed from  the  certificate  to  the  tribunal  of 
appeal.  The  tribunal  of  appeal  on  the  10th 
Nov.  1903,  having  viewed  the  building  site  in 
question  and  the  locality  and  having  duly  heard 
tne  parties  roferrod  to  in  the  order  of  the 
tribunal  of  appeal,  issued  their  order  dated  the 
10th  Nov.  1903,  with  a  plan  annexed,  which  deter- 
mined the  general  line  of  buildings  on  the  south 
side  of  the  Fulham-road  from  a  point  A  at 
Munster-road  down  to  a  point  marked  B,  which 
was  beyond  Landridge-road  referred  to  in  the 
superintending  arohitect's  certificate. 

No  application  as  to  coste  was  made  by  either 
party. 

Fulham-road  is  a  public  highway.  The  build- 
ings at  the  point  B  in  tribunal  of  appeal's  order 
to  which  the  general  building  line  was  drawn  were 
Nos.  907  to  921,  Fulham-road  inclusive,  and  were 
built  up  to  the  highway.  The  shops  in  the 
Fulham-road  between  the  comer  of  Munster-road, 
at  the  point  A  from  which  the  tribunal  of  appeal 

(a)  BeportM  by  W.  de  R  Hbbbibt,  Esq.,  B«rtlstar-M-LAw. 
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started  their  general  building  line,  and  No.  861, 
Folham-road  were  at  the  time  the  tribonal  of 
appeal  made  their  order  built  to  an  advanced  line 
upon  the  aite  formerly  occupied  by  No.  47, 
Munster-road  with  the  consent  of  the  London 
County  Council  dated  the  24th  March  1903,  and 
subject  to  the  conditions  of  such  consent. 

The  London  County  Council  contended  that 
the  tribunal  of  appeal  had  no  power  to  make 
their  order  or  to  define  the  line  divined  by  them 
on  the  following  grounds :  (a)  The  line  so  defined 
by  them  from  I^dridge-road  to  the  point  marked 
B  on  the  plan  purported  to  define  the  general 
line  of  buildings  for  a  portion  of  Fulham-road  in 
respect  whereof  the  superintending  architect  had 
not  defined  any  general  line  of  buildings ;  (5)  the 
line  defined  b^  the  tribunal  of  apj^al  which 
Taried  the  certificate  of  the  superint^ding  archi- 
tect as  appeared  by  tJie  plan,  was  not  a  general  line 
•of  buildings  within  the  meaning  of  the  London 
Building  Act  1894 ;  and  (c)  there  was  4o  power 
in  the  tnbunal  of  appeal  to  order  (in  the  absence 
of  consent)  a  lump  sum  for  costs. 

If  the  contentions  of  the  London  County 
Oouncil  were,  or  if  any  one  of  them  was  correct, 
the  honourable  court  was  requested  to  make  such 
order  in  the  premises,  and  as  to  the  costs  of  this 
appeal  and  of  the  appeal  to  the  tribunal  of  appeal 
as  to  the  honourable  court  might  seem  £t. 

Bailh<iehe  for  the  London  County  Council. 

Bariley  Dennis  for  the  respondents. 

Wills,  J. — This  is  a  case  of  considerable 
importance  undoubtedhr,  and  one  not  free  from  a 
certain  amount  of  difficulty.  We  have  had  the 
advantage  of  having  it  very  well  argued,  and  I 
certainly  am  much  indebted  for  the  assistance  I 
have  received  in  the  determination  of  the  question 
before  us.  The  question  is  whether  the  certificate 
or  order  of  the  tribunal  of  appeal  or  the  superin- 
tending architect  is  erroneous — ^is  founded  upon 
some  mistake  in  point  of  law.  Of  course,  on  any 
question  of  fact  there  is  no  appeal,  and  as  I 
understand  the  legislation  it  is  tus :  By  sect.  22 
of  the  Act  of  1894,  "  No  building  shall  without 
the  consent  in  writing  of  the  council  be  erected 
beyond  the  general  line  of  buildings  of  any  street 
or  part  of  a  street  or  place  or  row  of  houses  in 
which  the  same"  —  that  is,  the  building  —  "is 
situate."  And  then:  Such  general  line  of 
buildings  shall  if  required  be  defined  by  the 
superintending  architect  by  a  certificate,  such 
certificate  being  issued  within  a  month  of  the 
date  of  the  application.  Now,  we  are  told  the 
.application  in  practice  is  always  made  by  the 
building  owner,  and  the  general  line  of  buildings 
here  in  this  section  is  not  defined  as  necessarily 
applicable  to  any  particular  length  of  the  street, 
but  as  far  as  that  section  is  concerned,  is  left 
in  general.  Then  there  comes  sect.  24,  which 
says  that  "the  superintending  architect  shall 
within  fourteen  days  of  the  issue  of  the  certificate 
defining  the  general  line  of  buildings"-— using  the 
same^  language  as  before — "  cause  a  notice  of  his 
decision  to  be  served  on  the  local  authority  and 
on  the  owner  of  the  building  or  land  to  which  the 
certificate  relates."  Now,  "owner"  is  in  the 
singular,  and  "the  building  or  land  to  which  the 
certificate  relates "  I  think  means  the  building 
and  land  as  to  which  the  building  owner  asks  to 
have  the  line  defined,  "  and  on  the  owners  of  the 
.houses  in  the  same  block  or  row  within  a  distance 


not  exeedine  fifty  yards  on  either  side  of  the 
building  or  land  to  which  the  certificate  relates ; 
or  where  there  is  no  such  block  or  row  upon  the 
owners  of  the  adjoining  land  on  either  side  of 
the  building  or  land  to  which  the  certificate 
relates."  Therefore  the  certificate  is  treated  as 
applicable  to  a  specific  building  or  a  specific  piece 
of  land,  and  I  think  there  can  hQ  no  doubt 
that  the  building  or  land  which  is  referred  to  is  a 
building  which  it  is  proposed  to  erect  or  the  land 
upon  which  it  is  proposed  to  put  a  building.  It 
follows  from  the  language  of  sect.  22  that  some- 
body has  to  decide  whether  the  general  line  of 
building  shall  be  ascertained  witii  i^erence  to 
the  whole  of  the  street  or  part  of  the  street  or 
place,  or  row  of  houses.  The  application  does  not 
apparenti^  make  any  such  request  as  that — viz., 
to  have  it  settled  with  regard  to  a  particular 
length  or  a  portion  of  the  street  or  the  whole  of 
the  street,  and  it  therefore  rests  with  the  superin- 
tending architect  to,  as  we  understand  he  does  in 
fact,  decide  what  length  of  the  street,  what 
portion  of  the  street  or  place  or  row  of  houses 
shall  be  the  one  in  respect  of  which  he  will 
fix  the  general  line  of  buildings;  and  it  is 
obvious  uat  the  line  he  takes  may  vary  con- 
siderably according  as  one  length  or  another 
length  is  taken  as  the  standard  of  comparison  for 
the  respective  boundaries  going  backwards  and 
forwards  as  the  general  line  of  buildinffs.  That, 
it  seems  to  me,  therefore,  is  one  of  uie  thingpei 
which  the  superintending  architect  of  necessity 
must  decide ;  and,  having  decided  that,  he  then 
proceeds  to  ascertcdn  in  the  best  way  that  he  can 
what  he  thinks  to  be  the  general  line  of  the 
buildings  in  that  part  which  be  chooses  for  his 
standard.  It  is  quite  obvious,  as  Mr.  Bailhache 
said,  that  there  may  be  difEerences  of  opinion 
as  to  what  would  be  the  correct  line  of  buildings 
to  draw  upon  a  plan  with  reference  to  the  build- 
ings which  ordinarily  stand  there ;  but  that  is  a 
difficulty  which  is  simply  incidental  to  the  deter- 
mination of  any  question  of  fact ;  and  there  may 
be  a  considerable  number  of  facts  which  go 
towards  proving  what  is  sought  to  be  proved  one 
way  or  the  other,  and  I  wish  to  point  out  at  once 
that  where  the  general  line  of  buildings  is  to  be 
drawn  is  a  question  of  fact,  and  it  is  a  question 
of  fact  which  ought  to  be  decided  with  reference 
to  the  physical  aspect  of  the  street  and  with 
reference  to  the  buildings  in  it,  and  the  gardens 
in  it,  and  the  other  physical  peculiarities  which 

fo  towards  showing  whether  the  general  line  of 
uildings  shall  be  taken  on  one  pla^  or  the  other. 
I  wish  to  emphasise  that  because  a  part  of  Mr. 
Bailhache's  argument  touched  upon  wnat  seemed 
to  me  to  be  very  dangerous  ground,  because  he 
pointed  out,  and  I  ratiier  thought  almost  as  a 
thing  to  be  taken  into  consideration  in  fixing 
where  the  general  line  should  be,  the  advantages 
to  the  London  County  Council  as  representing 
the  public— I  do  not  mean  to  their  private  advan- 
tage but  the  advantages  which  would  accrue  to  the 
public  as  represented  by  them— according  as  they 
fixed  one  line  or  another,  because  he  very  properly 
pointed  out  that  when  the  building  line  is  once 
ascertained  a  man  cannot  build  bejond  it  without 
the  consent  of  the  London  County  Council,  and 
the  Act  of  Parliament  says  in  terms  in  sect.  26,^ 
and  it  is  reasonable  enough  that  it  should  say  so, 
that,  where  a  man  applies  for  leave  to  build 
beyond  the  general  building  line,  the  London 
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CoTinty  Council  may  take  into  consideration 
whether  they  can  induce  him  as  a  quid  pro  quo 
to  give  up  a  portion  of  his  land  for  the  puolic 
benefit.  If,  when  the  general  line  of  bnildinffs 
has  been  once  ascertained,  a  man  wants  to  build 
beyond  it,  then  that  section  operates,  and  very 
properly  operates,  and  it  may  be  very  convenient 
for  the  London  County  Council  as  representing 
the  public  to  make  for  the  public  advantage  that 
the  building  line  shall  be  fixed  in  one  place 
rather  than  in  another,  because  in  one  place 
the  landowner  may  not  be  likely  to  want  to 
build  beyond  it  and  in  the  other  place  he  may ; 
and  as  the  land  which  is  outside  the  building  line 
and  forms  the  street  does  not  cease  to  bs  his 
property  because  the  building  line  has  been  estab- 
Hshed,    unless  they   have    got  some  power   of 

Entting  this  persuasion  upon  him  they  cannot  get 
ind  which  they  may  want  and  may  want  very 
much  for  widening  the  footpath  or  widening  the 
road  without  paying  for  it.  Now,  that  is  a  very 
legitimate  matter  to  be  taken  into  consideration 
when  a  man  wants  to  build  beyond  the  building 
line.  But  it  seems  to  me  that  it  is  a  matter  that 
ought  not  for  one  moment  to  enter  into  the  con- 
sideration of  anybody  who  is  fixing,  by  looking  at 
the  street  or  by  hearing  any  evidence  that  may 
be  necessary,  and  so  on,  what  is  the  actual  general 
line  of  the  buildings.  It  may  be  that  I  misunder- 
stood Mr.  Bailhache's  argument,  but  it  was  only 
when  I  took  it  as  going  that  length  that  I  said 
what  I  do  not  withdraw  from,  that  I  think  that 
method  of  putting  the  screw  upon  a  landowner  is 
not  legitimate,  Mcause  it  is  not  a  matter  that 
has  anything  whatever  to  do  with  what  is  the 
actual  general  line  of  buildings.  Having  got  so 
far  as  uiis  we  have  got  this,  that  the  superintend- 
ing architect  has  to  decide  first  what  length  of 
street  he  will  take  into  consideration  in  fixing  his 
general  line ;  and,  secondly,  with  reference  to  the 
physical  features  of  that  part  of  the  street,  what 
shall  be  the  general  line  fixed.  Now,  the  appeal 
is  an  appeal  given  in  very  general  terms  from  his 
certificate,  and  the  provision  is  that  the  owner  of 
the  land  who  wants  the  certificate  shall  have 
notice  of  what  building  line  is  adopted  and  that 
people  who  own  property — I  am  putting  it  very 
shortly  and  concisely — for  50  yards  on  each  side 
of  his  property  should  also  have  that  notice. 
That  dennes  the  persons  who  have  notice  of  the 
decision  and  who  are  entitled  to  be  heard  when 
the  appeal  comAd  on ;  and  Mr.  Bailhache'a  argu- 
ment would  have  been  a  perfect  one,  that  we  must 
take  the  appeal  to  apply  only  to  the  block  which 
the  supermtending  architect  has  chosen  as  his 
standard,  if  it  were  a  correct  view  of  the  sect.  24. 
But  I  think  on  looking  at  sect.  24,  it  is  perfectly 
clear  that  that  is  not  what  the  section  says; 
and  that  the  persons  to  whom  notice  is  to 
be  given  and  who  are  to  have  the  right  of 
being  heard  on  the  appeal,  are  expressly  and 
cleany  defined  and  consist  of  persons  who  will 
not  vary  according  to  what  standard  is  taken 
as  the  starting  point  as  to  which  the  architect 
determines  the  general  line  of  buildings.  It  is 
the  person  who  applies  and  wante  the  certificate 
to  tell  him  how  far  he  may  build  on  his  land 
without  contravening  the  Act  of  Parliament  or 
by-laws  and  the  people  whose  property  extends  for 
50  yards  on  eacb  side  of  it.  Therefore  the  persons 
who  are  come  before  the  tribunal  of  appeal  are 
ieft  in  no  doubt  and  the  question  of  who  they 


shall  be  is  in  no  wise  afPected  by  the  length  of 
the  street  that  is  taken  for  the  standard  of  com- 
parison. The  power  that  is  given  to  the  apx>ellate- 
tribunal  is  a  very  generS  one — "to  confirm, 
reverse,  or  vary  any  decision,  and  make  such 
order  as  they  may  tnink  fit."  I  cannot  for  Ihe^ 
life  of  me  see  whv  that  important  element  in  the 
determination  of  the  general  line  of  buildings- 
which  consists  of  defining  what  the  place  from 
which  you  start  shall  be  is  not  equally  within  the 
competence  of  the  tribunal  of  appeal  to  consider, 
to  decide,  to  confirm,  to  reverse,  or  to  vary  as 
well  as  any  other  part  of  the  decision  which  is 
undoubtedly  within  the  jurisdiction  of  the  super- 
intending architect ;  ana  if  that  be  so  it  seems  to 
me  to  remove  all  difficulty  from  this  case,  because 
if  I  am  right  in  saying  that  that  is  a  matter  of 
appeal,  a  matter  comprehended  in  the  appeal,  the 
appellate  tribunal  has  a  perfect  right  to  say, "  You 
have  not  taken  what  in  our  judgment  is  the  right 
standard  to  begin  with,  and  which  you  start  f rom^ 
and  it  is  a  fairer  and  a  better  thing  to  take 
a  greater  length  of  the  road  and  to  lay  down 
the  general  line  along  that  bit  rather  than  the 
shorter  bit  which  has  been  taken  by  the  superin- 
tending architect."  The  superintending  archi- 
tect has  to  fix  that ;  it  is  the  point  from  which 
his  determination  sterte,  and  if  that  is  so,  surely 
it  must  be  equally  within  the  competence  of  the 
tribunal  of  appeal  to  do  the  same  thing,  and  then 
all  difficulty  in  this  case  vanishes,  because  the 
tribunal  have  said  they  think  the  portion  which 
they  have  marked  A  and  B,  including  a  much 
more  considerable  length  of  the  two  and  a  half 
miles  of  the  Fulham-road,  is  a  better  space  to 
take  when  you  come  to  look  at  it ;  and  in  their 
order  they  say  that  that  makes  fairer  starting 
places  from  which  to  draw  jour  general  line.  If 
that  be  so  I  can  see  nothing  that  can  possibly 
make  me  say  that  they  made  any  mistake  in  point 
of  law.  It  is  not  a  very  easy  thing  to  draw  a 
general  line  amongst  buildings  whidi  vary  very 
much,  and  some  of  which  project  towards  the  street 
much  further  than  others;  but  this  is  a  difficulty 
which  always  existe,  and  which  is  in  this  case 
intrusted  to  a  tribunal  consisting  of  persons  emi- 
nently qualified  for  the  purpose  of  such  tasks. 
In  my  view  there  was  amply  enough  before  the 
tribunal  to  justify  them  in  saying  that  from  A 
to  B  was  a  better  length  to  take  as  the  standard 
than  from  Munster-place  to  Landridge-road. 
The  only  thing  that  remains  for  me  to  consider 
is  whether  there  is  anything  in  the  operation  of 
sect.  27,  upon  which  Mr.  Bailhache  has  founded  a 
considerable  part  of  his  argument,  which  would 
make  it  right  to  say  that  the  tribunal  of  appeal 
here  could  not  legally  have  done  what  they  nave 
done.  Now,  it  seems  that  what  took  placid  with 
regard  to  the  particular  property  as  to  which 
this  objection  arises  was  that,  I  tmnk,  in  1903 — ^it 
does  not  matter  when — but  some  time  or  other, 
the  London  County  Council,  without  laying  down 
where  the  general  line  was,  came  to  the  con^ 
elusion,  in  which  the  landowner  acquiesced,  tiiat 
the  buildings  which  he  wanted  to  put  up,  and 
which  now  come  forward  to  what  has  been  made 
the  edge  of  the  line  of  buildings,  and,  that  bein|p 
so,  he  got  permission  to  make  them  project  on 
the  terms  that  he  should  ^ve  up  a  pisLrt  of  hi» 
land  for  the  footpath,  followmg  a  section  by  which 
the  London  County  Council  availed  themselves* 
and  very  properly  availed  themselves,  of  sect.  26* 
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Bub-sect.  1.    Then  sect.  27  is  a  section  which  may 
be  open  to  some  doubt  as  to  its  construction,  but 
the  construction  of  which  for  the  present  purpose 
I  am  quite  willing  to  take  as  being  that  for  which 
Mr.  Bailhache  has  contended,  and  it  says  this : 
"The  consent  of  the  council  to  the  erection  of 
any  building  or  structure  beyond  the  general  line 
of  Duildings  in  any  part  of  a  street  or  the  erection 
of  such  building  or  structure  shall  not  be  deemed 
to  aEect  or  alter  in  any  other  part  of  the  street 
the  general  line  of  buildings  as  existing  at  the 
time  of  such  consent."  That,  says  Mr.  Bailhache, 
throws  us  back  to  what  the  state  of  the  buildings 
was  before  they  were  altered  in  order  to  ascertain 
where  the  general  line  of  buildings  was.  I  do  not 
desire  to  be  understood  as  saying  definitely  that 
that  is  my  view  of  the  meaning  of  the  Act.    I 
would  rather  wait  until  it  becomes  necessary  to 
say  absolutely  what  it  is,  but  I  am  quite  content 
for  this  purpose  to  accept  the  contention   for 
which  Mr.   Bailhache  argued.    It  seems  to  me 
that  that  simply  alters  somewhat  the  elements  of 
fact  which  the  tribunal  of  Appeal  would  have  to 
take  into  consideration  in  fixing  the  general  line 
of  buildings ;  and  there  certainly  is  nothing^  in 
the  set  back  of  the  premises  as  they  existed  before 
their  alteration,  which  is  disclosed  to  us  by  the 
plans  as  a  part  of  the  case  and  which  were  before 
the  appellate  tribunal — there  is  nothing  to  my 
mind  in  the  position  of  the  buildings  as  they  then 
stood  to  make  it  at  all  extravagant  for  the  appel- 
late tribunal  to  have  come  to  the  conclusion  tnat 
they  could  draw  a  general  line  of  buildings  pass- 
ing through  the  property  as  it  stood  be&re  the 
alteiutions,  and  could  continue  it  to  where  they 
liave  continued  it  and  put  it  in  the  place  in  which 
it  is.     There  is  nothing  to  my  mind  extravagant 
as  a  matter  of  fact,  and  when  I  come  to  look  at 
the  plans  and  to  translate  plan  B  into  a  plan 
showing  the  premises  as  they  were  before  the 
alteration,  it  seems  to  me  that  they  might  per- 
fectly well  have  come  to  the  conclusion  that  they 
did:   and,  at   all  events,  I   do  not  hesitate  to 
say  that,  as  far  as  that  consideration  is  concerned, 
it  is  one  of  pure  fact  with  which  we  have  no 
right  to  interfere.    It  seems  to  me,  therefore,  that 
the  appeal  fails,  and  the  only  point  upon  which  I 
have  one  word  to  add  is  that  about  costs.     Objec- 
tion  is    taken   because  the   appellate    tiibunal 
instead  of  simply  awarding  the  costs  to  the  suc- 
cessful appellant,  fixed  the  very  moderate  sum  of 
ten  guineas  as  the  costs  which  he  should  receive. 
Now,  the  Act  of  Parliament  contains  no  provision 
at  all  as  to  the  costs  except  the  general  one  that 
the  costs  shall  be  in  the  discretion  of  the  appel- 
late tribunal.    It  contains  no  provision  for  the 
taxation  of  costs,  and  the  result  would  be  if  they 
were  not  to  fix  the  costs,  that  some  exceedingly 
cumbrous  proceeding  such  as  Mr.  Bailhache  is 
kind  enough  to  tell  us  was  once  actually  put  in 
force  must  be  adopted — namely,  that  where  the 
ap]9ellate  tribunal  nad  simply  awarded  costs  an 
action  was  brought  to  eniorce  payment  of  the 
costs,  and  then  the  bill  was  taxed  in  that  action 
by  the  taxing  of&cer  of  this  court.     That  is  a 
most  cumbrous   proceeding,    and  it  cannot  be 
supposed  for  a  moment  that  anything  of  that 
sort  was  in  the  contemplation  of  the  Legislature. 
I  think  it  has  been  done  in  the  High  Court.    I 
do  not  think  I  have  done  it  myself  as  far  as  I  can 
recollect,  but  I  have  the  very  strongest  impression 
that  orders  of  this  kind  have  been  made  in  the 


High  Court  under  the  section  which  gives  discre- 
tion to  the  court  to  award  costs,  and  certainly 
Mr.  Hartley  Dennis  is  perfectly  well  founded  in 
saying  that  the  Summary  Jurisdiction  Acts  and 
a  vast  variety  of  Acts  which  are  administered  by 
magistrates  place  the  costs  in  the  discretion  of 
the  magistrates ;  and  that  it  is  almost  the  invari- 
able practice  for  the  court  to  fix  the  amount  of 
costs  without  giving  the  parties  the  trouble  of 
going  to  taxation.  I  think,  therefore,  that  it  was 
well  within  the  power  of  the  appellate  tnbunal 
to  name  a  sum  for  costs  instead  of  simply  award- 
ing costs  to  the  successful  appellant  and  leaving 
him  to  get  them  in  the  best  way  he  could.  For 
thcEO  reasons  I  think  that  this  appeal  must  be 
dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion,  and 
my  brother  Wills  has  so  very  clearly  and  fully 
stated  the  views,  in  which  I  entirely  concur,  that 
I  shall  not  take  up  time  by  putting  the  same 
consideration  in  less  apt  language.  I  only  desire 
to  add  a  word  or  two  with  regard  to  sects.  26 . 
and  27,  because  so  much  of  Mr.  Bailhache's 
argument  seems  to  me  to  have  depended  upon  a 
certain  view  of  those  sections  being  applied  to  a 
poi*tion  of  the  land  in  question,  which  has  been 
called  Ellis'  Shops,  as  to  really  make  his  areu« 
ment  almost  disappear  unless  that  view  is  finsJly 
adopted.  I  agree  with  what  my  brother  Wills 
has  said  entirely.  In  this  case  there  is  nothing 
to  show,  there  is  nothing  which  ought  to  lead  us 
to  assume,  that  the  particular  view  of  sect.  27 
against  which  Mr.  Bailhache  has  argued  was  in  fact 
adopted  by  the  appellate  tribunal  in  coming  to 
the  conclusions  to  which  they  have  come,  and 
against  which  this  appeal  is  brought.  But,  as  it 
strikes  me,  I  will  just  say  this,  that  in  giving 
their  consent  to  the  erection  of  these  shops  to 
the  extended  front  no  doubt,  under  sect.  26, 
the  consent  of  the  county  council  (acting  as 
the  representative  of  the  public)  is  a  consent 
which  I  suppose  assumes,  from  the  language  of 
sect.  26,  that  at  the  time  of  the  erection  of  these 
buildings  there  was  a  general  line  of  buildings 
in  the  street  or  part  of  a  street,  place,  or  row  of 
houses.  That  seems  to  me  to  necessarily  follow 
from  the  first  three  lines  of  sect.  26,  because  the 
consent  is  a  consent  to  be  given  for  the  erection 
of  a  building  or  structure  beyond  the  general 
line  of  buildings.  As  far  as  I  know  no  general 
line  of  building  had  at  that  time  been  fixed  under 
sect.  22  at  all,  but  I  suppose  it  is  fair  to  assume 
that  the  London  County  Council  in  granting  the 
consent  were  consenting  upon  the  view  that  there 
was  a  general  line  of  buildings  which  would  not 
have  sanctioned  the  structure  being  placed  where 
it  was  without  their  special  consent.  Then  comes 
sect.  27,  and  I  desire,  with  my  brother,  not  to  be 
taken  as  expressing  definitely  the  arguments 
before  us  which  have  been  fully  and  ably  deve- 
loped as  not  expressing  a  final  opinion  as  to 
what  the  section  means;  but,  at  all  events,  I 
think  I  ought  to  say  this,  looking  at  the  promi- 
nence to  which  that  section  attains  in  the  argu- 
ment of  the  appellant's  counsel,  that  I  am  by  no 
means  satisfied  that  the  meaning  of  that  section 
is  the  meaning  that  he  placed  upon  it.  It  seems 
to  me  that  the  words  '*  deemed  to  affect  or  alter 
the  general  line  of  buildings  as  existing  at  the 
time  of  that  consent "  would  be  satisfied  by  its 
meaning  that  supposing  that  without  consent 
(which  those  structures  have  got    by  consent) 
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the  general  line  would  have  been  found  to  be 
different,  the  mere  fact  of  the  extension  of  the 
bouses  to  the  point  to  which  they  have  been 
built  under  the  consent  is  not  to  be  taken  neces- 
sarily as  altering  or  affecting  the  line.  It  is  not 
the  ground  upon  which  it  is  to  be  said,  if  any 
further  question  arises  as  to  parts  of  the  street 
in  the  neighbourhood,  you  cannot  take  the  build- 
ing line  as  taken  as  the  general  line  of  buildings, 
because  there  are  these  which  I  may  call  '*  con- 
sent blocks  "  erected  farther  into  tbe  street ;  and 
I  think  in  that  way  it  becomes  a  valuable  section 
both  as  protecting  the  public  from  an  interference 
of  that  find,  a  necessary  interference,  and  also  in 
oases  arising  under  sect.  23.  Here  the  building 
line,  the  general  line  of  buildings,  has  been 
taken  on  appeal  in  a  different  way ;  but  granted 
in  facts,  unless  there  were  no  such  facts,  and 
therefore  no  evidence  upon  which  the  appel- 
late tribunal  could  so  decide,  it  seems  to  me  we 
have  no  jurisdiction  or  call  to  reverse  the  decision 
which  has  been  given  upon  the  line  for  reasons 
which,  as  my  brother  has  pointed  out,  may  be 
conveniently  adopted  by  the  appellate  tribunal. 

Appeal  dUmiased. 

Solicitors :  W.  A,  Blaxland ;  HUder,  Thompaan, 
4Lnd  Dunn. 


Thursday,  July  7, 1904 

(Before  Lord  Alvbbstonb,  O.J.,  Kbnnbdy  and 

Phillimobb,  JJ.) 

Booth  (app.)  v,  Wbiohtman  (resp.).  (a) 

Cltib — Begiatered'^BeturM^-LiahtUiy  of  retired 
seoretarv — Licensing  Act  1902  (2  mlw,  7,  c.  28), 
88,  25,  30. 

The  appellant  was  in  1903  the  secretary  of  a 
registered  club  and  no  retv/m  was  made  daring 
Jam,.  1904.  Dwring  Jan,  .1904  the  appellant 
resigned  the  secretaryship,  and  his  successor  was 
appointed.  On  the  1st  Peh,  the  appellant  called 
at  the  office  of  the  cleric  to  the  justices  for  the 
necessary  forms,  and  a  return  was  made  by  the 
appellant  s  successor  on  the  4ih  Feb. 

Seta,  that  the  appellant  had  committed  no  offence 
in  not  making  the  return  in  proper  tim^e,  as  at 
the  end  of  Jan.  1904  he  was  not  the  secretary,  nor 
was  he  performing  secretarial  duties  on  the 
Ist  Feb. 

Oasb  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant,  under  2  Edw.  7, 
o.  28,  88.  25  and  30,  for  that  he,  then  being  the 
secretary  of  a  certain  restored  club  called  the 
Queensbury  Constitutional  Oiub,  had  failed  to 
make  a  return  to  the  clerk  to  the  justices  of  the 
West  Morley  Petty  Sessional  Division  giving 
the  particulars  directed  to  be  given  by  the  Act. 
The  following  facts  wereproved : — 
Mr.  John  Hargreaves  Ejiott,  a  clerk  in  the 
o£Gice  of  the  clerk  to  the  justices,  produced  the 
register  of  clubs,  and  proved  thereby :  (a)  That 
the  Queensbury  Constitutional  Club  was  a  club 
requiring  registration  in  accordance  with  the  pro- 
visions of  the  Licensing  Act  1902 ;  (6)  that  the 
appellant's  name  appeared  on  the  register  as  the 
49ecretary  of  the  dub ;  (c)  that  during  the  month 
of  Jan.  1904  no  return  as  required  by  sect.  25, 
8ub-seot.  3,  of  the  Licensing  Act  1902  had  been 
furnished  to  the  clerk  to  the  justices  by  the 

(a;  Reported  hj  W.  Di  B.  Hxebibt  Etq.,  Barrlster«vLaw. 


secretary  of  the  dub ;  (<2)  that  John  Hargreares 
Knott  under  cross-examination  produced  the 
copy  rules  of  the  club,  which  formed  part  of  the 
register,  and  read  rule  47,  which  stated  that  the 
annual  meeting  in  each  year  should  be  held  in 
January ;  and  he  stated  that  on  liIonday,the  let  Feb. 
the  appellant  had  called  on  him  at  the  West  Ridinff 
ClJourt- house  for  forms,  and,  on  bdng  informed 
that  he  had  committed  an  offence  in  failing  to 
make  the  return  during  the  month  of  January, 
the  appellant  stated  that  he  had  retired  from  the 
secrecy  ship,  and  that  Thomas  Birkbeck  had 
been  appointed  as  his  successor  in  ofBce. 

A  return  was  made  on  the  4th  Feb.  in  which 
Birkbeck's  name  appeared  as  secretary  of  the 
club. 

On  the  part  of  the  appellant  it  was  contended 
(a)  that  until  January  expired  no  offence  under 
the  Act  had  arisen  or  could  arise;  (6)  that  on 
the  evidence  and  admissions  of  the  respondent's 
witness  the  appellant  was  not  secretary  at  the 
end  of  January;  (c)  that  the  retiring  aecreAary 
could  not  be  hedd  responsible  for  the  acts  or 
omissions  of  the  club  and  other  its  ofBmals  and 
other  the  successor  to  his  office  after  his  retire- 
ment, and  that  the  proceedings  were  miscon- 
ceived and  had  been  taken  against  the  wron|^ 
party;  {d)  that  the  register  produced  was  not 
conclnsive  evidence  of  the  facts  therein  recited, 
and  that  the  recital  therein  contained  that  the 
appellant  was  the  secretary  was  admittedly 
incorrect;  (e)  that  the  obligation  (if^  any)  to 
report  to  the  registrar  or  clerk  to  the  justices  a 
change  in  the  of&ce  of  secretary  to  a  club  was 
upon  the  successor  to  the  office,  and  not  on  the 
omcial  so  retiring;  (/)  that  the  Act  imposed  no 
obligations  on  a  person  who  had  ceased  in  fact  to 
be  secretary  merely  because  the  register  con- 
tained an  inaccurate  recital  of  his  name  as  secre- 
tary ;  (a)  that  compliance,  or  non  compliance  by 
the  club  or  its  officials  with  the  requirements  of 
the  Act  subsequent  to  the  retirement  of  the 
appellant  could  not  operate  retro6i>ectively  to 
edSect  the  appellant,  who  at  the  date  of  his  retire- 
ment had  committed  no  offence  under  the  Act; 
{h)  that  the  onus  of  proving  a  breach  by  the 
appellant  of  the  provisions  of  the  Act  was  on  the 
prosecutor,  and  that  he  had  failed  in  so  doing ; 
(i)  that  the  evidence  showed  a  bond  fide  denre  on 
the  part  of  the  appellant  to  assist  the  club  in 
complying  with  the  provisions  of  the  Act,  and 
that,  unless  the  prosecution  could  show  that  the 
appellant  had  been  party  to  an  attempt  by  his 
successor  to  evade  the  provisions  of  the  Act,  he 
could  not  be  held  responsible  for  the  non-regis- 
tration of  the  club  between  the  22nd  Jan.,  on. 
which  day  he  ceased  to  be  secretary  of  the  club, 
and  the  1st  Feb. 

No  evidence  was  adduced  on  behalf  of  the 
appellant. 

Sect.  25  (5)  of  the  Licensing  Act  1902  throws 
upon  the  clerk  to  the  justices  the  duty  of  keepini; 
the  registera  corrected  up  to  date,  and  the 
justices  submitted  there  must  therefore  be  a 
corresponding  duty  on  secretaries  of  registered 
clubs  to  notify  to  the  justices'  clerk  any  change  in 
the  mattera  requiring  registration. 

By  sect.  32  of  the  Act,  the  expression  "  secretary " 
includes  any  officer  of  a  club  or  other  poson 
performing  the  duties  of  secretary.  In  the 
justices'    view,  the   appellant   was    performing 
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aecretarial  duties  on  the  Ist  Feb.  1904.  when  he 
applied  on  behalf  of  the  club  for  forms  for 
registrAtion.  He  was  also  at  that  time  the 
registered  secretary  of  the  club,  and,  if  he  did  not 
oome  within  sect.  82,  the  door  would  be  opened  to 
BQoh  serious  evasion  as  would  destroy  the  object 
of  the  statute. 

The  justices  were  of  opinion  that  an  offence 
bad  been  committed  under  the  section,  and  sub- 
mitted that  the  circumstances  before  them  war- 
ranted their  concluding  appellant  to  be  the 
aeoretary  of  the  dub  within  tne  meaning  of  the 
statute,  and  as  such  liable^  for  the  offence 
charged. 

Statham  for  the  appellant. 

J.  A.  Compston  for  the  respondent. 

Lord  Alyebstone,  O.J. — I  think  this  con- 
Tiction  WHS  wrong.  The  person  who  has  to  make 
this  return  is  not  liable  to  a  penalty  for  failing  to 
do  so  until  the  end  of  the  month  of  January,  and 
this  return  must  be  made  by  the  secretary.  If 
the  magistrates  had  found  that,  although  the 
appellant  had  resigned,  he  was  performing  the 
duties  and  doing  the  work  of  the  secretary,  they 
would  have  been  riffht  to  convict  him,  but  they 
do  not  doubt  tbatne  had  resigned,  and  they 
say :  "  In  our  view,  the  appellant  was  performing 
secretarial  duties  on  the  Ist  Feb.  1904,  when  he 
applied  on  behalf  of  the  said  club  for  forms  for 
registration."  But.  as  the  failure  to  make  this 
return  is  a  penal  offence,  it  is  too  strong  to  bold 
that  because  a  person  applies  for  forms  for  regis- 
tration he  comes  within  the  Act  as  a  person  per- 
forming the  duties  of  the  secretary.  A  man  who 
really  is  secretary  is  the  secretary  although  he 
may  not  be  called  so,  but  I  think  here  the  appel- 
lant bond  fide  ceased  to  be  secretary  before  the 
time  when  he  would  be  liable  for  not  making  the 
return. 

Kennedy,  J. — I  am  of  the  same  opinion. 
Phillimore.  J.-I  agree.      ^^^j  ^^^^ 

Solicitors :  Paddison,  Trevor,  and  De  la 
ChaveUe,  for  B.  E.  Fisher,  Halifax ;  Clement 
Wiuiama  and  Co.,  for  Trevor  Edwarde,  Wake- 
field. 


Friday,  July  8, 1904 

(Before  Lord  Alyebstonb,  G.J.,  Kennedy  and 

Phillimobe,  JJ.) 

Uxbbiboe  Union  (apps.)  v,  Winchbstbb 
Union  (resps.).  (a) 

Poor  law — Settlement  of  pauper — Order  adjudu 
eatina — Jvdgment  in  rem  —  Abortive  appeal — 
Conclusiveness  of  order. 

An  order  adjudicating  on  the  settlement  of  a 
pauper  is  conclusive  as  a  judgment  in  rem  as  to 
the  settlement  of  sv>ch  pauper,  and  is  none  the 
less  conclusive  because  an  abortive  appeal  has 
been  made  against  such  order,  which  appeal 
failed  because  the  notice  of  appeal  was  out  of 
time  and  so  was  not  heard  on  its  mrcrits. 

Case  stated  by  the  Recorder  of  Winchester  on 
an  appeal  by  the  appellants  against  the  order 
made  by  two  justices  for  the  removal  of  Bertha 
Forester  Timmins  from  the  respondents'  union  to 

(a)  Eeported  by  W.  Di  B.  Hbebut,  Eaq.,  BftrrLster-ftt-Law 


the  appellants'  union  as  the  place  of  her  last  legal 
settlement. 

On  the  3rd  March  1896,  upon  complaint  made 
to  two  justices  of  and  for  tne  county  of  Devon^ 
they,  upon  the  sworn  testimony  of  John  Ohampion, 
the  clerk  to  the  guardians  of  St.  Thomas'  Union, 
showing  that  Harry  Timmins  acquired  a  settle- 
ment in  the  parish  or  precinct  of  Norwood,  in 
the  Uxbridge  Poor  Law  Union,  and  had  done  no 
subsequent  act  to  gain  a  settlement  elsewhere, 
adjudged  the  settlement  of  Bertha  Forester 
Timmms  to  be  in  the  parish  or  precinct  of  Nor- 
wood, and  directed  the  guardians  of  the  Uxbridge 
Union  to  pay  to  the  gnardiatis  of  the  St.  Thomas' 
Union  the  sum  of  19Z.  176.  2d.  for  past  mainten- 
ance and  for  examination  of  B.  F.  Timmins,  and 
the  weekly  sum  of  Ss.  6d.  so  long  as  B.  F.  Timmins 
should  continue  to  be  maintained  in  the  Exminster 
Asylum. 

The  order  having  been  duly  served  upon  the 
clerk  to  the  Uxbridge  Guardians  on  the  10th 
April  1896,  he,  on  the  30th  April  1896,  being  the 
last  day  on  which  such  application  could  lawfully 
be  made,  applied  by  letter  for  a  copy  of  the 
depositions  upon  which  such  order  wab  made  to 
the  clerk  to  the  guardians  (he  being  the  person 
to  whom  such  applications  are  usual^  made),  but 
on  the  following  day  received  back  his  applica- 
tion with  an  intimation  that  it  should  not  be  sent 
to  the  clerk  to  the  guardians,  but  to  the  clerk  to 
the  justices.  On  the  same  day  —  namely,  the 
Ist  May — he  forwarded  such  application  to  the 
clerk  to  the  justices,  and  on  the  16th  May  1896 
notice  of  appeal  by  tbe  Uxbridge  Guardians 
against  tbe  order  was  duly  given. 

On  the  30th  June  1896  the  appeal  was  heard  at 
the  Greneral  Quarter  Sessions  for  the  county  of 
Devon,  held  at  Exeter,  in  and  for  the  county,  and 
the  same  was  dismissed  for  want  of  form,  the 
ground  being  that,  inasmuch  as  the  application 
for  a  copv  of  the  depositions  was  made  to  the 
clerk  of  toe  peace  of  the  county  one  day  late — 
namely,  on  the  1st  May  instead  of  the  30bh  April 
1896 — the  notice  of  appeal  was  out  of  time,  and 
the  same  could  not  be  heard  and  dealt  with  upon 
its  merits,  and  the  same  was  not  so  dealt  with. 
But  the  learned  recorder  was  asked  to  assume  for 
the  purpose  of  argument  that  the  pauper's  legal 
proper  settlement  at  the  date  of  the  order  of  the 
3rd  March  1896  was  in  the  parish  of  St.  Luke's, 
in  the  borough  of  Chelsea,  in  the  county  uf 
London. 

On  the  16th  July  1896  B.  F.  Timmins  was 
transferred  to  the  asylum  of  the  Uxbridge  Union 
at  Wandsworth,  in  the  county  of  Surrey,  and 
remained  confined  there  until  the  9th  Dec.  1899, 
when  she  was  discharged  as  cured,  and  returned 
to  the  house  of  her  brother  Henry  John  Lambley, 
at  King's-road,  Chelsea,  where  she  remained 
and  was  maintained  by  her  brother  until  the 
month  of  Aug.  1900,  wben  she  again  became  a. 
lunatic  and  wandered  from  the  custody  of  her 
brother. 

On  the  24th  Aug.  1900,  B.  F.  Timmins  having 
been  found  wandering  at  Winchester,  in  the 
county  of  Southampton,  an  order  was  made  for 
her  reception  into  the  county  asylum  at  Fareham 
within  the  county  of  the  union  of  the  respondent 
guardians,  and  she  was  received  and  kept  there 
untU  the  28th  Nov.  1902.  ^ 

The  Winchester  Guardians  having  heard  of  the 
order  made  by  the  Devon  justices  and  of  the 
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abortive  appeal  above  referred  to,  applied  to  the 
Uxbridge  Gaardians  to  accept  oharseability  of 
the  lunatic,  which  application  was  refased  on  the 
'  groand  that  B.  F.  Timmins  had  obtained  a  settle- 
ment as  a  deserted  woman  in  Chelsea. 

On  the  13th  Nov.  1903,  upon  the  application  of 
the  respondent  guardians,  an  order  was  made  by 
two  of  the  justices  acting  in  and  for  the  city  of 
Winchester  adjudicating  the  settlement  of  B.  F. 
Timmins  to  be  within  the  district  of  the  appel- 
lant guardians,  upon  the  ground  that,  as  was  duly 
proved  in  evidence  before  them,  the  same  had 
already  been  so  adjudcred  by  the  above-mentioned 
order  of  justices  of  Devon,  dated  the  3rd  March 
1896,  against  which  order  no  appeal  was  success- 
fully prosecuted,  and  upon  the  ground  that  the 
pauper  was  not  shown  to  have  done  any  act 
subsequent  to  such  order  to  gain  a  legal  settlement 
elsewhere. 

On  the  17th  Dec.  1903  notice  of  appeal  against 
such  last- mentioned  order  was  duly  given,  and 
on  the  4th  Feb.  1904  such  appeal  was  heard, 
Mr.  Bicketts  appearing  for  the  appellants  and  Mr. 
Macmorran,  K.C.  for  the  respondents.  The 
appeal  was  argued  solely  upon  the  question  of 
law  whether  in  the  circumstances  above  set  out 
the  order  of  the  justices  of  Devon,  dated  the 
drd  March  1896,  was  effective  as  a  judgment 
in  rem  and  conclusive  as  to  the  settlement  of  the 
pauper  at  the  time. 

The  learned  recorder  held  that  the  order  was 
flo  conclusive,  and  that  the  above-mentioned 
abortive  appeal  not  heard  on  its  merits  did  not 
rob  the  order  of  such  effect,  and  he  dismissed  the 
appeal. 

The  question  for  decision,  therefore,  was 
whether  the  order  of  the  justices  of  Devon, 
dated  the  3rd  March  1896,  in  spite  of  the  fact 
that  notion  of  appeal  was  given  against  the  same, 
wa»  conclrsjve  as  to  the  settlement  of  the  pauper 
at  that  date,  and  stopped  the  appellants  from  show- 
ing that  B.  F.  Timmins  was  then  legally  settled 
in  the  parish  of  Chelsea. 

If  the  court  should  be  of  opinion  that  the 
order  of  the  justices  of  the  county  of  Devon, 
dated  the  3rd  March  1896,  was  conclusive  evi- 
dence under  the  aboTe  circumstances  of  the 
settlement  of  the  pauper  at  that  date,  then  the 
order  was  to  stand  confirmed. 

The  judgment  of  the  learned  recorder  was  as 
follows : 

This  ia  an  appeal  by  the  Gaardians  of  the  Poor  of  the 
Uxbridge  Union  against  an  order  made  upon  the  13th 
Nov.  1903,  by  the  WiaoheBter  jnsticea,  adjndging  the 
last  legal  settlement  of  a  oertain  pauper  lanatio  named 
Emma  Lamb  (otherwise  Bertha  Timmins)  to  be  in  the 
parish  of  Norwood,  in  the  Uxbridge  Union,  and  adjadging 
the  said  gaardians  therefore  to  be  liable  in  respeot  of 
oertain  expenses  already  inoorred  by  the  Winohester 
Ooardians  in  and  abont  the  maintenance,  Ac.,  of  the  said 
Innatio  in  the  ooanty  asylom,  and  also  in  respeot  of 
expenses  to  be  inoorred  in  fatore.  The  jostioes  based 
their  decision  upon  the  ground  that  the  pauper's  settle- 
ment had  been  adjudged  to  be  in  the  Uxbridge  Union 
by  an  order  of  jastioes  acting  for  the  ooanty  of  Devon, 
dated  the  3rd  March  1896,  such  order  never  having 
been  saooessfally  appealed  against,  and  upon  the  farther 
ground  that  the  said  lanatio  had  not  been  shown  to  have 
done  any  act  snbseqaent  to  such  order  of  the  3rd  March 
1896  to  gain  a  legal  settlement  elsewhere.  The  present 
appeal  is  based  upon  several  grroands,  but  the  only  three 
to  which  I  need  refer  are  (6),  (7),  (8).  It  was  proved 
before  me  that  the  order  of  the  Devon  jastioes  was  in  fact 


attacked  by  an  endeavour  to  appeal  and  have  the  matter 
reheard  on  its  merits  at  quarter  sessions ;   bat  sooh 
endeavour  failed  upon  a  preliminary  teohnioal  objeotioii, 
and  that  the  case  was  not  reheard  or  argued  upon  its 
merits.    And  the  main  point  for  me  to  decide  (in  fact, 
by  the  mutual  understanding  between  the  parties,  pirao- 
tlcally  the  only  point  on  which  this  appeal  stands  or  falls) 
is  whether  in  the  above  circumstanoes  the  order  of  the 
3rd  March  1896  is  such  an  order  as  to  be  oonolnsive 
against  all  the  world  as  to  the  said  pauper's  then  settle- 
ment.   Doea  it,  in  the  words  of  Ellenborough,  C.J.  in 
Bex  V.  Corsham   (11  East,  390),  amount  to  a  statutable 
certificate  of  the  pauper's  settlement.    The  propositioai 
of  law  that  such  an  order  as  the  ooe  we  are  dealing  wHIi 
would,  in  the  absence  of  any  attempt  on  the  part  of  the 
Uxbridge  Union  to  appeal  tbe  same,  be  oonolnsive  in  rem 
was  accepted  by  the  coonsel  oa  both  sides,  and  upon 
the  decided  oases  I  am  satisfied  that  is  so  :  (see  Rex  v. 
Ooreham,  1809,  11  East,  388 ;  1788,  Bex  v.  KenUworth^ 
2  T.  B.  598;    Aroh.  Poor  Law,  p.  734,   15th    edit). 
Mr.    Macmorran  contended    that    the    fact    that   the 
Uxbridge  Gaardians  had  attempted  an  abortive  appeal 
which  failed  through  the  omission  on  their  part  to  soffi- 
ciently  comply  with  the  preliminary  steps  necessary  to 
the  hearing  of  such  appeal  was  immaterial,  and  no  more 
affected  the  value  of  the  order  so  attacked  than  if  there 
had  been  no  attempt  to  appeal  at  all.     Mr.  Bicketts,  on 
the  other  hand,  concended  that  such  attempted  appeal, 
which  was  never  thrashed  out  on  its  merits,  preolndod 
the  estoppel  otherwise  arising  out  of  the  order.    Authod- 
ties  were  cited,  but  none,  in  my  opinion,  directly  bearing 
upon    the  point.    Mr.   Macmorran's  condoaion,  as  I 
understand  it,  means  that  such  an  order  as  this,  not 
reversed  on  appeal,  is  conclusive.    Mr.  Bicketts,  on  the 
other  hand,  would  maintain  that  such  oonclusiTeness  did 
not  attach  unless  such  order  were  passively  aoqoissosd 
in  and  not  attempted  to  be  upset.     He  relied  upon 
the  case  of  Beg,  v.  Maccle^ld  (13   Q.  B.    881)   as 
establishing  his  proposition.     The  difficulty  arises,  I 
think,  through  the  somewhat   ambiguous    expreasioii, 
*'  order    unappealed    against    or   cordfirmed,"  which  is 
used    by    the  judges    in    the    different   cases.      The 
appellants  contended  that  what  is  meant  thereby  is 
that  an  order  is  not  unappealed  against  so  long  as  an 
appeal  of  some  sort  has  in  fact  been  instituted.     But  it 
seems  to  me  in  accordance  with  principle  and  oomnum 
sense  that  if  the  validity  of  the  order  is  unimpeachable 
in  the  case  of  no  appeal  being  launched  at  all,  it  shoold 
not  be  any  the  lees  unimpeaohable  merely  becanae  of  an 
attempt  at  an  appeal  though  the  same  may  have  failed 
by  reason  of  the  appellants'  irregularity,  whether  arisiiig 
from  carelessness  or  any  cause,  in  some  oases  possiUy 
actual  intention.    Even  if  the  principle  involved  were 
one  of  estoppel  inter  partes  only,  I  question  whether  an 
attempt  to  appeal  failing — e.g.,  through  lack  of  proper 
care  and  diligence — ^would  entiUe  the  party  so  at  fault  to 
escape  the  estopel.    .    .    The  estoppel  here,  however,  is 
not  merely  inter  partes ;  it  is  an  estoppel  in  rem  (see  Bes 
V.  Corshatn,  where  the  parties  were  neither  ot  tiiem 
parties  concerned  with  the  order  in  question).  With  regard 
to  the  case  relied  upon  by  Mr.  Bicketts  as  concluding  the 
point  in  his  favour — i.e.,  Beg.  v.  MacclesfieUd — the  questiaa 
there  was  whether,  seeing  that  one  attempt  at  H^pea 
had  failed  upon  te<^mioal  grounds,  the  appellants 
thereby  precluded  from  prosecuting  another.    Thai 
was  deoided  at  a  date  when  there  were  two  opportunitias 
of  appeal  against  a  removal  order — one  within  a  limited 
period  after  the  order  (see  3  &  4  Will.  4,  c.  76,  s.  79),  the 
the  other  after  the  actual  removal  (see  14  Car.  2,  a  12), 
and  what  the  court  decided  was  that  teohnioal  faihize 
gud  the  first  did  not  preclude  proceeding  with  the 
— that  is  to  say,  the  court  was  not  fundys  officio, 
case  could  perhaps  have  been  more  appropriately  oitsd 
in  connection  with  the  attempt  to  get  the  Devon  jostioss 
to  hear  a  second  appeal,  though,  as  the  law  now  stands, 
not  with  any  success :  (see  Beg.  v.  Oundle,  8  Q.  B.  353 ; 
Bex  V.    TorhsMre  Justices,  3  Times  L.  Bsp.    77<^ 
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11  &  12  Viofc.  0.  81,  the  A.ot  now  regolatiiig  snoh  appeal 
proo<»diire).  I  am  imaKle  to  aooept  thia  aathori^  aa 
deciding  the  point  now  oonten'^ed  for.  I  notice  that 
in  the  ease  of  ChaXbwry  v.  Chippvng-FtMiringd^m  (2 
Salk.  487 ;  12  Will.  &  M.)  Holt,  C.J  is  reported  to 
have  held  that  the  order  of  juBtioes  for  the  removal  of  a 
panper  ia  a  determination  of  the  right  agaiosf-  all  peraona 
till  it  be  roTeraed.  Those  are  the  words  actually  reported 
aa  part  of  the  decieion,  and  wonld  be  snfficient  to  carry 
Mr.  Maomorran'a  propoeition.  Bat,  whether  that  oaae 
oan  be  taken  as  itself  denisiTe  of  the  point  or  not,  I  am 
of  opinion  (after  oarefnlly  oonsideriog  the  Tarioaa  antho- 
rities  whioh  I  have  been  able  to  disoover  npon  the 
matter)  that  an  abortive  appeal  not  heard  on  its  merits 
does  not  affeot  the  origrinal  order  so  as  to  rob  it  of  its 
in  rem  effect.  That  being  ao,  the  appeal  substantially 
fails.  I  am  asked,  however,  by  Mr.  Bioketts  to  consider 
the  qnestion  whether  a  subspqnent  settlement  has  not 
been  acquired  in  the  Union  of  Chelsea.  This  necessitates 
the  amendment  of  the  ground  of  appeal  and  to  the  extent 
of  adding  an  entirely  new  ground  (see  Bsg,  v.  Llanyenny, 
32  L.  J.  265,  M.  C.;,  and  I  think  I  ought  so  to  do,  for  other- 
wise the  effect  may  be  that  TJxbridge  will  be  compelled 
to  accept  for  tiie  future  the  burden  A  this  pauper,  though 
in  fact  Chelsea,  x>erhaps,  ought  really  to  do  so.  But  I 
think  I  can  only  allow  this  amendment  upon  the  terms 
of  the  Uzbridge  Union  paying  the  appellants  their  taxed 
costs  already  incurred.  Had  this  question  of  a  late 
settlement  been  raised  at  an  earlier  period,  the 
Winchester  Guardians  might,  and  probably  would,  have 
assisted  Uxbridge  in  locating  this  pauper  where  she 
rightly  and  properly  should  be,  and  so  the  expenses  in- 
v^ved  in  this  appeal,  fought,  as  I  said  before,  solely  upon 
this  point  of  law,  in  which  the  appellants  have  succeeded, 
would  have  been  saved.  I  am  asked,  I  understand, 
to  state  a  case  for  the  opinion  of  the  High  Court,  and  I 
readily  assent  to  do  so.  I  therefore  give  judgment  for  the 
respondents  and  confirm  the  order  with  costs  subject  to 
the  respondents  electing  to  amend,  which  amendmest  I 
allow  upon  the  terms  I  have  stated,  and,  in  the  event  of 
such  leave  for  amendment  being  accepted,  the  parties 
will,  I  assume,  come  before  me  again.  I  consent,  if  still 
desired  so  to  do,  to  state  a  case  for  the  decision  of  the 
High  Court  upon  tiie  point  of  law  upon  which  this  appeal 
was  agreed.  I  will,  if  necessary,  adjourn  these  sessions 
to  enable  the  parties  to  appear  before  me  again. 

Bieketia  and  Todd  for  the  appellanta,  the 
TJxbridge  Union. — The  original  order  of  March 
1896  has  never  been  accepted.  It  was  appealed 
against,  and  that  appeal  was  not  heard  on  its 
merits,  but  was  dismissed  on  a  teohnioal  point. 
The  matter  is  not,  therefore,  res  judicata.  They 
referred  to 

Bex  V.  Corsham,  11  East,  388. 

There  is  no  estoppel  here.  The  decision  of  the 
Devon  justices  was  merely  collateral,  and  was 
imperfectly  appealed  against,  because  the  appeal 
was  out  of  time.    They  referred  to 

Rex  V.  Oatterall,  6  M.  &  S.  83  ; 
Heath  v.  Weaverham  Overeeere,  70  L.  T.  Bep.  729 ; 
(1894)2Q.  B.  108. 

In  Bex  V.  Woodcheaier  (Burr.  S.  Cas.  191)  it  was 
stated  that  "an  order  of  removal  confirmed  by 
sessions  upon  the  merits  is  conclusive  against 
everybody,  but  that  is  not  the  case  here.  They 
also  referred  to 

Rex  V.  Silche^ter^  Burr.  S.  Cas.  551 ; 
Reg.  V.  MaodetjUld,  13  Q.  B.  881. 

Here  there  was  no  acquiescence,  and  the  point 
sought  to  be  raised  is  quite  distinct  from  that 
rais^  in  1896. 

Maemorran,  K.O.,  B.  H.  Simonde,  and  W. 
Orantham.  for  the  respondents,  the  Winchester 
Union,  were  not  called  upon. 

Mao.  Oab.— Vol.  XXL 


Lord  Alybbstoitb,  O.J.— Mr.  Bicketts  has 
put  bis  points  with  clearness,  but  it  seems  to 
me  that,  where  another  independent  right  exists 
which  has  not  been  dealt  with,  it  may  be  con- 
tended that  an  order  not  appealed  against  or 
unsuccessfully  appealed  against  is  not  conclusive, 
and  that  it  cannot  and  ought  not  to  be  of  binding 
effect  besween  other  parties.  But  that  is  not  the 
case  here,  and  I  think  Bex  v.  CutieraU  shows  that 
an  order  made  is  a  iudgment  in  rem.  Here  the 
order  originally  made  is  an  estoppel,  and  the  fact 
that  the  persons  against  whom  the  order  was 
made  have  indicated  that  they  desire  to  question 
it,  but  have  not  in  fact  been  able  to  qnestion  it, 
makes  no  difference.  Bex  v.  Corsham  is  also  an 
authority  asainst  the  appellants'  contention,  for 
it  decides  than  an  order  of  removal,  unappealed 
against,  is  (conclusive  as  to  the  pauper*8  settle- 
ment at  the  time  of  that  order,  even  as  against 
persons  not  parties  to  such  order.  That  case 
shows  that  the  order  gives  the  pauper  a  statutory 
status.  I  think  it  would  be  very  dangerous  to 
allow  orders  that  have  not  been  appealed  against 
to  be  reopened.  Therefore  I  thixik  the  view  of 
the  learned  recorder  was  right,  and  that  Bex  v. 
Corsham  shows  that  he  was  right.  The  point 
desired  to  be  raised  here  is  not  with  regard  to 
anythizig  which  has  happened  since  the  older  of 
1896.    I  think  the  appeal  must  be  dismissed. 

Kbnnbby,  J. — ^I  agree. 

Phillimobb,  J. — ^I  agree.  I  would  point  out 
that  the  original  decision  of  1896  was  as  to  the 
atatos  of  the  pauper.  ^^^^  dismiued. 

Solicitors  :  Woodb  ridge  and  Sons  ;  Chwreh^ 
AdamSt  and  Prior,  for  FaithfuU  and  Davy, 
Winchester. 


July  1  and  4, 1904. 

(Before  Lord  Alvbbstonb,  O.J.  and 
Kbnnbdy,  J.) 

POLLBY  «.  FOBDHAM  (No.  2).  (a) 

Justice — Action  against — No  jurisdiction — Want 
of  jurisdiction  not  brought  to  notice  of  — 
Materiality — Justices  Protection  Act  1848  (11  A 
12  Vict.  c.  44),  s.  2. 

Where  it  appears  upon  the  face  of  a  summons 
that  ajusttce  has  no  juriscUciion  to  entertain 
the  matter,  it  is  immaterial  that  the  want  of 
jurisdiction  was  not  brottght  to  his  knowledge  at 
the  hearing  of  s\ich  summons,  inasmuch  as  by 
sect.  2  of  the  Justices  Protection  Act  1848,  where 
a  justice  of  the  peace  does  an  act  in  a  matter  of 
wnich  by  law  he  has  no  jwrisdietion,  the  person 
imured  thereby  may  bring  an  action  without 
alleging  malice  or  want  of  recuonahle  and  prob- 
able  cause, 

Appbal  from  His  Honour  Judge  Smyly,  sitting 
at  the  Shoreditch  County  Court. 

The  plaintiff  was  on  the  11th  Feb.  1903  con- 
victed by  Mr.  Fordham,  a  metropolitan  magis- 
trate, for  neglecting  to  have  two  of  his  children 
vaccinated,  and  was  fined  12.  and  16s.  costs  in 
each  case. 

It  appeared  upon  the  face  of  the  summons  that 
the  children,  being  twins,  were  at  the  date  of  the 
summons  eighteen  months  of  age;  but  as  the 
learned  magistrate  did  not  read  the  summons, 

(a)  BtfDorted  b^  W.  ds  B.  Hiebest,  Esqi.  Barrister-st-L&w. 

AS 


682 


MAGISTRATES'  OASES. 


K.B.  Div.] 


POLLBT  V.  FOBDHAM  (NO.  2). 


[K.B.  Drr. 


and  the  plaintiff,  who  appeared  in  person  on  the 
Bnmmons,  did  not  point  out  to  the  magistrate  that 
such  was  the  case. 

The  plaintiff  having  failed  to  pay  the  fines,  Mr. 
Fordham  on  the  11th  April  1903  issued  a  warrant 
of  distress  against  the  plaintiff's  goods. 

On  the  17th  April  1903  a  distress  was  put  in 
on  the  plaintiff's  premises  and  was  paid  out  by  the 
plaintiff  under  protest  on  the  29th  April. 

On  the  8th  July  1903  a  divisional  court  made 
an  order  absolute  quashing  the  convictions 
against  the  plaintiff  on  the  ground  that,  the  chil- 
dren being  eighteen  months  of  age,  the  plaintiff 
had  been  improperly  convicted. 

On  the  26th  Aug.  1903  the  plaintiff  issued  his 
summons  in  the  Oounty  Court  against  Mr. 
Fordham,  claiming  damages  for  illegal  distress. 

It  was  contended,  on  behalf  of  the  defendant, 
that  the  action  was  out  of  time  and  that  the 
defendant  was  protected  by  the  Public  Authorities 
Protection  Act  1893. 

The  learned  County  Court  judge  held  that  the 
plaintiff's  action  was  barred  by  sect.  1,  sub- 
sect,  (a)  of  that  Act,  as  the  injury  was  suffered  by 
the  plaintiff  from  the  conviction  on  the  11th  Feb., 
more  than  six  months  before  action  brought,  and 
he  entered  judgment  for  the  defendant,  but  it  was 
held  on  appeal  (90  L.  T.  Rep.  755  ;  (1904)  2  K.  B. 
345)  that  the  learned  County  Court  judge  was 
wrong,  as  the  Act  complained  of  was  not  the  con- 
viction, but  the  distress,  and  that  therefore  the 
action  was  not  barred  by  the  Public  Authorities 
Protection  Act  1893,  and  the  action  was  remitted 
to  the  County  Court  for  a  new  trial. 

The  case  having  come  before  the  learned  judge 
and  a  jury  a  second  time,  and  evidence  having 
been  heard  on  either  side,  the  jury,  in  answer  to 
questions  put  by  the  judge,  found  that  (1)  the 
want  of  jurisdiction  was  not  brought  to  the 
notice  of  the  defendant  at  the  hearing  of  the 
summons ;  (2)  the  age  of  the  children,  apart  from 
its  being  on  the  summons,  was  at  no  time  brought 
to  the  notice  of  the  defendant ;  (3)  damages  lOZ. 

Upon  these  findings  judgment  was  entered  for 
the  defendant  with  costs. 

The  plaintiff  appealed  on  the  ground  that  the 
judge  was  wrong  in  leaving  questions  (1)  and  (2) 
to  the  jury,  and  that  as  the  defendant  in  convict- 
ing the  plaintiff  had  acted  in  excess  of  jurisdic- 
tion there  was  no  defence  to  the  action,  and  that 
the  only  question  for  the  jury  was  as  to  the 
amount  of  damages. 

Kingsbury  for  the  plaintiff. — On  the  face  of 
the  summons  it  is  clear  that  there  was  no  juris- 
diction, and  the  action  is  an  undefended  one,  the 
only  question  being  the  amount  of  the  damages. 
The  (Questions  (1)  and  (2)  left  to  the  jury  were 
quite  immaterial. 

Bobertton  for  the  defendant. — The  questions 
(1)  and  (2)  were  rightly  left  by  the  learned  judge 
to  the  juiy,  for  they  were  the  two  points  of  fact 
to  be  decided  in  order  to  apply  the  authorities. 
It  was  not  alleged  that  the  acts  complained  of 
were  done  maliciously  and  without  reasonable  and 
probable  cause  pursuant  to  sect.  1  of  the  Justices 
Protection  Act  1848.  The  defendant  was  not 
aware  that  he  was  acting  outside  his  jurisdiction. 
It  is  not  clear  on  the  face  of  the  summons  that 
the  defendant  could  not  have  had  jurisdiction,  for 
I  contend  that  under  certain  circumstances  he 
could  have  had  jurisdiction.    The  summons  was 


brought  under  sect.  29  of  the  Yaooination  Act 
1867,  and  there  are  certain  provisions  in  the 
Vaccination  Acts  for  postponements.  He  re- 
ferred to 

Yaooination  ▲ot  1867  (30  &  31  Vict  o.  84),  as.  16, 

18,  29 ; 
Yaooination  Aot  1898  (61  &  62  Yiot.  o.  49),  a.  1  (4) ; 
Langridge  v.    Hcbbs,  20  M>«g.  Cm.  146 ;  84  L.  T. 

Bep.  319  ;  (1901)  1KB  497. 

With  regard  to  this  being  a  good  summons  he 
referred  to  the  Summary  Jurisdiction  Act  1879 
(42  &  43  Yict  c.  49),  s.  39  (2).  That  section 
covers  this  case.  The  magistrate  had  general 
jurisdiction  over  the  subject-matter  of  vaccina- 
tion, and  all  I  have  to  show  is  that  he  could  con- 
ceivably have  jurisdiction  in  the  matter,  which  I 
submit  he  might  have  had.    He  referred  to 

Allen  V.  Worthy,  21  L.  T.  Bep.  665 ;  L.  Bep.  5 

Q.  B.  163 ; 
Knight  v.  HalUwell,  30  L.  T.  Bep.  359  ;  L.  Bep.  9 

Q.  B.  412. 

As  to  the  general  question  of  the  magistrate's 
liability.  It  was  decided  in  Johnston  v.  MMon 
(30  L.  Bep.  Ir.  15)  that  where  means  of  know. 
ledge  as  distinguished  from  knowledge  actual  or 
imputed  is  relied  upon  to  sustain  an  action 
against  a  justice  of  the  peace  acting  indiinally 
for  an  act  done  without  jurisdiction  the  action 
will  lie  only  when  he  has  acted  maliciously  and 
without  reasonable  and  probable  cause.  He  also 
referred  to 

Petue  V.  ChaytoTt  5  L.  T.  Bep.  280  ;  3  B.  &  S.  690 ; 

Batt  V.  Parkinstyn.  20  L.  J.  208,  M.  C. ; 

Kendall  v.  Wilkinson,  4  E.  &  B.  680  ; 

Pike  V.  Carter,  3  Bing.  78 ; 

Burley  v.  Bsthune,  .*>  Faaat.  580  ; 

Lowther  v.  Earl  of  Radnor,  8  E^at,  113 

Fawcett  v.  Fovolis,  7  Bam.  &  C.  394. 

Unless  actual  knowledge  can  be  shown  on  the 
part  of  the  magistrate  the  plaintiff  can  only 
succeed  if  he  shows  malice  or  want  of  reasonable 
and  probable  cause. 

Lord  Alvebstoke,  O.J. — In  this  case  an  appeal 
has  been  brought  against  a  judgment  entered  tor 
the  defendant  by  the  learned  County  Court  judge 
after  answers  to  all  the  questions,  which  I  ?rill 
refer  to  in  a  moment.  The  action  was  brought 
against  Mr.  Fordham  in  trespass  because  he  had 
issued  a  distress  warrant  in  a  case  in  which  we 
held  the  conviction  must  be  quashed,  or,  rather, 
the  parties  did  not  contend  oefore  us  when  the 
case  came  up  that  the  conviction  could  be  sup- 
ported.  The  summons  ou  the  face  of  it  was 
a  summons  for  not  vaccinating  a  child  within 
six  months  of  ite  birth.  The  date  of  the  birth 
appears  upon  the  summons,  and  the  expiration  of 
the  six  months  would  be  calculated  from  that, 
and  the  twelve  months  within  which  the  pro- 
ceedings must  be  token  also  appear  to  have 
expired  some  four  or  five  months  before  the  issae 
of  the  summons.  The  learned  County  Court 
judge  asked  the  jury  two  questions:  *'  Was  the 
want  of  jurisdiction  brought  to  the  notice  of  the 
defendant,  Mr.  Fordham,  at  the  hearing  of  the 
summons?"  to  which  the  jury  answered  "No**; 
and  "  Was  the  want  of  jurisdiction  at  any  time 
brought  to  the  notice  of  the  defendant?^  to 
which  the  jury  answered  **No.''  Now,  if  the 
case  is  one  wluch  depends  upon  reasonable  and 
probable  cause,  or  depends  upon  the  magistrate 
naving  acted  malioioasly  or  carelessly  or  ne^i* 
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gently,  those  questions  might  be  of  considerable 
importanoe,  buc  having  listened  to  lUr.  Robertson's 
most  able  argument  npon  the  question  of  the 
authorities  which  bear  upon  this  case  they  do  not 
Sf^em  to  me  to  be  applicable  to  a  case  brought 
under  sect.  2  of  the  Justices  Protection  Act 
1848 — an  action  brought  which  is,  so  to  speak, 
within  sect.  2.  The  first  section  of  the  Act 
is :  "  That  every  action  hereafter  to  be  brought 
against  any  justice  of  the  peace  for  any  act 
done  by  him  in  the  execution  of  his  dut^  as 
such  justice,  with  respect  to  any  matter  within 
his  jurisdiction  as  such  justice,  shall  be  an  action 
on  the  case  an  for  a  tort ;  and  in  the  declaration 
it  shall  be  expressly  alleged  that  such  act  was 
done  maliciously  and  without  reasonable  and 
probable  cause."  Then  sect.  2  says :  "  That  for 
any  act  done  by  a  justice  of  the  peace  in  a 
matter  of  which  by  law  he  has  not  jurisdiction, 
or  in  which  he  shall  have  exceeded  his  juris- 
diction, any  person  injured  thereby  or  by  any 
act  done  under  any  conviction  or  order  made  or 
warrant  issued  by  such  justice  in  any  such  matter 
may  maintain  an  action  against  any  such  justice 
in  the  same  form  and  in  the  same  case  as  he 
might  have  done  before  the  passing  of  this  Act, 
without  making  any  allegation  in  his  declaration 
that  the  Act  complained  of  was  done  maJiciouslT 
and  without  reasonable  and  probable  cause. 
Therefore  the  distinction  between  acts  done 
within  their  jurisdiction  and  acts  done  without 
their  jurisdiction  is  very  marked,  the  old  right 
being  preserved,  and  it  not  being  necessary  in 
that  case  to  allege  that  the  Act  was  maliciously 
done  or  done  without  reasonable  and  probable 
cause.  Now,  I  would  simply  note  in  passing 
that  that  would  seem  also  to  be  the  reason  for 
another  section  of  the  same  Act  of  Parliament, 
which  says  that  where  the  warrant  is  issued  by  a 
magistrate  other  than  the  magistrate  who  was 
a  party  to  the  conviction  that  the  action  should 
not  be  brought  against  him  in  respect  of  the 
issue  of  that  warrant.    Now,  I  think  it  convenient 

Sist  to  consider  for  a  moment  whether  or  not  Mr. 
obertson's  point  is  a  good  one — ^namely,  that  upon 
the  face  of  this  summons,  even  as  it  was  framed, 
the  magistrate  might  have  had  jurisdiction.  The 
ground  on  which  he  bases  that  argument  is  that, 
although  it  is  true  that  the  summons  states,  as 
I  have  said,  that  the  child  was  bom  on  the  19th 
April  1901,  and  although  it  alleges  that  PoUey 
neglected  to  cause  the  child  to  be  vaccinated 
within  six  months,  and  although  he  is  summoned 
to  answer  the  said  complaint  and  be  further  dealt 
with  according  to  law,  and  that  summons  is  dated 
the  3rd  Feb.  1903,  Mr.  Robertson  contends  that 
the  magistrate  stiU  might  have  had  jurisdiction 
to  deal  with  the  case.  He  says  that  it  is  pos- 
sible that  there  might  have  been  two  extensions 
of  ,time  of  two  months  each,  which  I  think 
would  be  enough,  or  three  if  necessary  under  the 
18th  section  of  the  Act  of  1867,  or  he  says  there 
might  have  been  a  certificate  given  under  sub- 
sect.  4  of  sect.  1  of  the  Act  of  1898  that,  owing 
to  there  being  infectious  disease  about,  the  time 
is  extended,  or  the  child  need  not  be  vacci- 
nated. If  that  had  been  the  real  kind  of 
case  made,  and  if  upon  a  summons  upon  which 
such  a  matter  was  open  the  magistrate  had  h(md 
fide  come  to  a  wrong  conclusion  of  law  upon  the 
facte  before  him,  uien  I  think  many  of  the 
authorities  to  which  Mr.  Robertson  has  called 


our  attention  might  have  to  be  considered  and 
might  be  very  pertinent.  But  I  confess  it  seems 
to  me  extremely  di£Gicult,  and  I  cannot  see  my 
way  to  hold  that  upon  summons  the  magistrate 
is  entitled  to  deal  with  it  as  though  there  had 
been  another  time  fixing  the  completion  of  the 
offence  than  that  which  was  mentioned  in  the 
summons.  Now,  Mr.  Robertson  relied  upon 
sect.  39  of  the  Summary  Jurisdiction  Act  of 
1879:  "Any  exception,  exemption,  proviso, 
excuse,  or  qualification,  whether  it  aoes  or 
does  not  accompany  .  in  the  same  section 
the  description  of  the  offence  in  the  Act, 
order,  by-law,  regulation,  or  other  document 
creating  the  offence  may  be  proved  by  the  defen- 
dant, but  need  not  be  specified  or  negatived  in  the 
information  or  complaint,  and  if  so  specified  or 
negatived  no  proof  in  relation  to  the  matter  so  speci- 
fied or  negatived  shall  be  required  on  the  part  of 
the  informant  or  complainant."  I  can  quite 
imagine  that  if  on  the  face  of  the  summons  the 
jurisdiction  of  the  court  appeared,  it  was  not 
necessary  to  negative  the  existence  or  to  make 
any  statements  with  regard  to  any  matters  which 
might  subsequently  become  important  when  any 
particular  defence  was  raised.  But  I  cannot 
nelp  pointing  out  that  this  is  not  a  case  in 
which  the  summons  showed  it  to  be  possible 
that  the  magistrate  would  have  jurisdiction,  but 
it  is  a  case  which  on  the  face  of  it  the  summons 
showed  that  the  time  had  gone  by,  and  that  the 
court  had  no  jurisdiction.  I  do  not  think  it 
necessary  to  refer  to  all  the  cases  to  which 
our  attention  has  been  called,  although  I 
want  to  say  a  word  about  one  or  two  of 
of  them.  I  think  that  Mr.  Robertson  does  not 
quite  give  the  full  effect  to  my  brother  Wills' 
judgment  in  Langridge  t.  Hobb8,  In  Langridae 
y.  Hobbs  the  dates  appear  to  be  practically  of  the 
same  character  as  I  have  indicated  in  this  case, 
eighteen  months  having  elapsed  since  the  birth  of 
the  child,  and  it  was  argued  before  the  justices 
that  there  was  a  provision  in  the  Act  or  the  order 
given  under  the  Act  for  notice  to  be  given,  and 
that  whereas  notice  had  been  given  to  the  vaccina- 
tion officer,  the  offence  was  not  completed  until 
the  expiration  of  that  notice.  That  was  the  ground 
of  the  justices'  decision  as  stated  at  (1901)  1  Q.  B. 
p.  498.  Therefore,  in  one  sense,  although  I  do 
not  think  it  is  any  stronger  case  than  the  present 
one,  it  was  possible  that  the  justices  might  have 
thought  that  they  still  had  jurisdiction  to  deal 
with  the  matter.  But  my  brother  Wills  in  his 
judgment  pointed  out  that  the  Act  said  that  if 
the  yaccination  had  not  been  performed  at  the 
end  of  six  months  from  the  birth  of  the  child,  an 
offence  had  been  committed ;  so  that  in  that 
case,  the  child  having  been  bom  on  the  30th  Dec. 
1898,  the  offence  was  complete  after  the  30th 
June  1899,  and  as  the  proceedings  were  not  taken 
until  several  days  after  the  30th  June  1900  they 
were  out  of  time.  It  seems  to  me  that  the  very 
fact  that  the  summons  was  issued  under  sect.  16, 
and  that  the  matters  which  are  referred  to 
in  sect.  18  of  the  Act  of  1867  and  in  sect.  1, 
sub-sect.  4,  of  the  Act  of  1898  would  be  matters 
for  defence,  seem  to  me  to  show  that  the  offence 
in  respect  of  which  the  magistrate  issued  the 
summons  in  this  case  was  an  offence  for  not 
vaccinating  within  six  months.  Now,  one  of 
the  cases  on  which  Mr.  Robertson  relies  is  the 
case  of  JohnBon  t.  Meldon,  in  the  Irish  court, 
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and  nothing  that  I  say  in  any  way  militates 
against  the  authority  of  that  case.  There,  as  I 
nnderstand,  a  question  of  bond  fide  claim  to 
title  haying  been  raised,  the  justices  came  to 
the  conclusion  that  for  some  reason  or  other 
they  ought  to  entertain  the  matter,  and  the  court, 
Palles,  O.B.  giving  the  judguudnt,  are  really 
applying  to  that  case  the  principle  that  was  laid 
down  by  Lord  Blackburn  (then  Blackburn,  J.)  in 
Peiue  V.  Chaytor,  and  if  Pease  ▼.  Chayior  is 
looked  at  and  the  judgment  to  which  they  refer, 
I  think  it  will  be  foand  that  what  Blackburn,  J. 
pointed  out  was  that  if  the  magistrates  have 
come  to  a  wrong  decision  upon  facts  which 
are  before  them,  which  would  have  given 
them  jurisdiction,  that  the  action  oould  not 
be  maintained  against  them  in  respect  of  any- 
thing which  was  not  done  maliciously  or  without 
reasonable  and  probable  cause.  But  no  authority 
has  been  cited  before  us  to  show  that  that  rule 
ought  to  be  applied  in  cases  within  the  2Dd  section 
or  in  cases  in  which  the  action  of  trespass  would 
have  laid  upon  the  ground  that  there  was  an 
absence  of  jurisdiction  altogether.  I  myself 
think  I  should  require  some  authority  binding  on 
me  before  I  came  to  the  conclusion  that  the 
doctrine  respecting  reasonable  and  probable  cause 
or  availing  yourself  of  reasonable  means  of 
knowledge  or  having  the  means  of  knowledge 
ajpplied  to  a  case,  where  upon  the  face  of 
the  summons,  if  I  am  right  in  the  view 
I  have  already  expressed  as  to  whether  the 
offence  was  contemplated  by  the  summons,  the 
summons  was,  so  to  speak,  bad  on  the  face  of  it. 
Mr.  Robertson,  who  has  done  his  utmost  to  assist 
one  in  this  case,  is  not  able  to  find  anv  case  that 
goes  so  far,  and  I  think  on  principle  there  ought 
to  be  no  authority  to  go  so  far,  because  it  does 
seem  to  me,  that  for  the  purpose  of  dealing 
with  this  question  of  sect.  2,  the  acts  done 
without  jurisdiction,  the  dates  of  the  offence 
as  alleged  in  the  summons  ouc^ht  to  be  looked 
at.  I  do  not  understand  Mr.  Fordham  to 
have  taken  the  point  in  the  court  below  that 
he  considered  that  even  if  the  summons  was  as 
I  have  considered  it  he  still  would  have  juris- 
diction, and  as  I  read  the  passages,  although 
I  have  not  read  them  as  carefully  as  Kennec^, 
J.,  who  has  looked  at  the  shorthand  notes, 
has  done,  I  do  not  understand  him  to  have  said 
that  he  thought  any  offence  other  than  that 
of  vaccination  before  six  months  was  before  him, 
but  he  practically  has  said  that  the  ages  of  the 
children,  the  date  of  the  summons,  and  the  expi- 
ration of  time  since  the  children's  birth  were  not 
sufficiently  brought  to  his  attention  at  the  time. 
Of  course,  the  two  questions,  as  I  have  already 
said,  which  Judge  Smyly  left  to  the  jury  would 
have  been  very  material  Questions  had  the  action 
been  upon  the  case  or  to  oe  treated  as  one  upon 
the  case  in  which  it  was  necessary  to  allege  malice 
and  want  of  reasonable  and  probable  cause ;  but 
it  seems  to  me  that  in  the  case  of  a  proceeding 
where  upon  the  face  of  it  the  summons  must,  in 
my  opinion,  have  shown  the  magistrate  had  no 
jurisdiction,  they  are  (questions  which,  in  my 
opinion,  are  not  material.  The  jury  found  a 
verdict  for  102.  I  do  not  express  any  opinion  as 
to  whether  in  some  cases,  where  the  matters  are 
small,  this  court  may  be  able  to  exercise  jurisdic- 
tion, which  I  think  Mr.  Kingsbury  is  right  in 
saying  Lord  Ooleridge  and  Mathew,  J.  did  exer- 


cise in  the  case  of  Chwrehtoard  y.  Johnson  (54  J.  P. 
326) ;  but  all  I  can  say  is,  I  think  this  is  a  case  in 
which  we  ought  not  to  do  it.  It  seems  to  me  that 
in  this  matter  there  certainly  is  no  ground  for  our 
increasing  the  damages,  and  if  we  thought  there 
was  any  ground  for  contending  that  the  damages 
ought  to  oe  dealt  with,  the  only  way  in  which  we 
could  have  dealt  with  them  would  have  been  to 
order  a  new  trial;  but  I  think  Mr.  Kingsbury 
very  wisely  has  not  asked  for  a  new  trial,  and  he 
has  said  he. prefers  to  have  a  judgment  for  102. 
I  think  the  appeal  ought  to  be  allowed,  and  there 
should  be  judgment  entered  for  the  plantifffor 
102.,  with  costs  of  this  appeal  and  the  costs 
below. 

Kennbdy,  J.  —  I  have  come  to  the  same 
conclusion.  I  should  like,  looking  at  the  import- 
ance of  the  matter,  to  feel  that  I  have  not 
left  in  doubt  what  the  view  is  which  I  have 
formed  after  hearing  the  arguments  of  counsel, 
and  having  received  the  great  assistance  which 
we  have  received  from  the  arguments  by  Mr. 
Robertson  on  behalf  of  tiie  defendant.  Now, 
what  are  the  undisputed  facts  in  this  case  P  One 
fact  is  that  the  foundation  of  the  jurisdiction 
upon  which  the  defendant  acted  a^>ear8  upon 
the  summons  that  was  taken  out.  1  have  gt eat 
sympathy  with  those  who,  having  to  discharge 
multifarious,  difficult,  and  responsible  duties, 
naturally  enough  rely  to  a  large  extent  upon  the 
services  of  their  clerks  and  assistants  and  the 
officials  whose  duty  it  is  to  bring  certain  claaseB 
of  illegality  before  the  magisterial  tribunal,  but 
in  fact  as  I  understand  the  effect  of  the  evidence, 
which,  of  course,  Mr.  Fordham  gave  frankly  and 
fairly,  if  he  had  seen  that  summons  this  trouble 
would  never  have  arisen.  I  am  sure  Mr.  Robert- 
son would  have  pointed  out  any  passages  in  Mr. 
Fordham's  examination  or  cross-examination, 
which  1  need  not  say  he  is  entitled  to  have  abso- 
lutelv  believed,  because  we  are  dealing  here  with 
the  nndings  of  the  jury,  who  have  affirmcMl  his 
view  substantially  on  every  point,  and  I  do  not 
find  him  suggesting  the  ingenious  point  which  is 
made  by  Mr.  Itobertson  for  him — ^namely,  that  on 
the  face  of  the  summons  if  he  had  seen  it  he 
would  haye  imagined  that  he  had  jurisdiction. 
What  he  does  say  (and  it  is  the  truth  I  have  no 
doubt)  is  in  fact  these  summonses  when  brought 
before  him  by  the  proper  public  official  are  dwlt 
with  by  him  (he  does  not  use  that  expression,  but 
I  think  1  am  not  exaggerating  the  effect  of  his 
evidence),  as  so  far  matters  of  course  thai  be 
affixes  his  rubber  stamp  to  them  with  confidence. 
That  point,  therefore,  that  he  thought  he  had 
jurisdiction  is  not  suggested,  and  therefore  be 
tells  us,  as  I  read  the  learned  judge's  note  of  his 
evidence,  in  more  passages  than  one  that  if  he 
had  had  his  attention  called  to  the  date  appear- 
ing on  the  summons  he  would  have  looked  into 
the  matter  and  inquired  into  it.  He  says  on  the 
first  point  to  which  I  have  referred,  "  The  sum- 
mons was  applied  for  in  the  ordinary  course  with 
a  number  of  others.  I  always  grant  them  when 
asked  for  by  a  person  in  authority,"  and  then  he 
said,  *'  When  Mr.  Polley  appeared  Mr.  Bower 
asked  him  if  he  admitted  he  had  not  had  his 
children  vaccinated  according  to  the  Yaccina- 
tion  Acts.  Mr.  Pollev  said, '  i  es.'  1  understood 
by  that  it  was  a  plea  of  guilty."  Then  he 
deals  with  the  point  as  to  whether  something 
was  said  when  another  person  against  whom  a 
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Bammons  had  been  taken  out — a  person  of  the 
name  of  Coppen — was  being  dealt  with,  and  he 
says :  "  I  am  sare  the  plaintifE  is  mistaken  when 
he  says  he  called  mj  attention  to  the  age  of  the 
children.*'  Then  he  describes  how  he  first  heard 
of  any  question  of  jarisdiotion,  and  in  cross- 
examination  he  said :  "  A  metropolitan  magistrate 
has  no  time  to  read  all  the  summonses.  The 
ofBoer  comes  into  the  box  and  says, '  I  want  thirty 
snmmonses.'  I  say  he  can  take  them.  Then  sum- 
monses are  made  out,  they  are  passed  by  the 
chief  derk,  who  puts  a  tick  upon  them,  and  when 
I  see  a  tick  I  assume  they  are  right,  and  sign 
without  going  into  them.  I  do  not  sign,  but  put 
a  rubber  stamp  upon  them.  No  one  uses  the 
rubber  stamp  except  myself."  Thereupon  as  to 
this  question  as  to  how  the  matter  was  raised 
before  him,  he  says :  "  The  statement  that  he 
called  my  attention  to  the  ages  is  untrue.  I  had 
no  discussion  as  to  the  reading  of  the  29th 
section  in  either  of  the  cases — that  is,  Coppen's 
case  and  Polley's  case.  I  asked  Mr.  PoUey 
whether  he  objected  to  both  being  taken  togetiier 
On  the  face  of  the  summons  I  would  not  know  " ; 
that  is  all  he  says — that  he  would  not  know  that 
the  time  had  not  been  enlarged. '  '*  If  Policy  had 
told  me  the  children  were  eighteen  months  old 
I  should  have  verified  that  fact,  and  told  him  to 
withdraw  his  plea,  and  then  asked  if  he  had  any 
extension.  If  the  vaccination  of&oer  had  called 
my  attention  to  the  age  I  should  have  asked 
whether  there  was  any  extension.  From  that 
day  there  was  no  mention  of  age  of  the  children. 
The  age  certificates  were  not  produced  to  me. 
He  did  not  when  he  came  and  asked  for  time  tell 
me  the  children  were  over  ase.  If  he  had  not 
pleaded  guilty  I  should  probably  have  fcund 
out.]'  Found  out  what  P  Found  out  that  he  had 
no  jurisdiction.  He  would  have  assumed,  if  he 
had  that  information,  that  he  had  no  jurisdiction 
auite  riffhtly,  unless  some  extension  was  given, 
directly  he  knew  the  child  had  been  bomeignteen 
months  before.  Then  if  that  is  so,  are  we  to 
hold  that  because,  assuming  the  finding  of  the 
jury,  he  was  not  informed,  nor  in  fact  was  he 
aware  of  the  children's  age,  therefore,  that  he 
had  no  jurisdiction,  that  that  is  a  defence  to  him 
in  an  action  brought  against  him  by  the  plaintiff 
after  the  execution  had  taken  place  under  the 
oonviction  which  has  since  been  quashed  P  I  con- 
fess I  am  quite  unable  to  see  sufficient  authority 
for  such  a  proposition  in  the  cases  cited,  and  it 
seems  to  me  it  would  be  a  Tery  unreasonable  view 
to  take.  It  is  not  a  question  of  ousting  the  juris- 
diction by  reason  of  evidence,  before  lie  actually 
has  convicted,  but  he  has  at  any  rate  accessible 
a  document  which  has  been  created  by  himself 
by  a  stamp,  and  which  on  the  face  of  it  uhowed 
he  had  no  jurisdiction.  He  may  not  have  seen  it ; 
it  may  not  have  been  the  ordinary  course  for  him 
to  do  so ;  but  it  seems  to  me  that  to  sa^  that 
because  the  person  brought  before  him  did  not 
give  evidence  or  call  his  attention  to  the  fact  that 
therefore  he  can  be  held  excused  for  the  sub- 
sequent injury  to  that  person  would  be  to  start 
it  seems  to  me  a  very  questionable  theory  of 
administering  justice.  If  the  magistrate,  owing 
to  the  pressure  of  baslness  and  the  general  cor- 
rectness of  the  information  he  receives  from  his 
official,  has  had  the  opportunity  of  knowing  he 
was  doing  an  illegal  thing,  or  directing  at  any  rate 
an  illegu  thing,  it  seems  to  me  it  is  more  just 


that  there  should  be  no  sufficient  excuse  found  in 
that  on  which  Mr.  Robertson  relies,  and  on 
which  the  jury  apparently  have  been  asked  to 
find  for  the  defendant,  that  he  was  not  told 
afterwards  by  a  person  chaiged :  "Oh,  I  want  to 
point  out  you  have  no  jurisdiction."  There  are  a 
considerable  number  of  people  who  are  sum- 
moned, and  who  have  nothing  to  do  with  the  law, 
being  not  only  poor,  but  being  largely  illiterate, 
and  if  they  were  bound  to  point  out  to  the  magis- 
trate why  he  had  no  jurisdiction,  and  unless 
they  did  so  they  could  have  no  redress,  although 
the  magistrate  had  acted  without  jurisdiction, 
because  they  could  not  either  employ  an  advo- 
cate to  argue  the  point  of  law,  or  did  not  know 
the  law  so  well  that  they  were  prepared  to 
deal  with  such  propositions,  for  example,  as 
the  learned  counsel  Mr.  Robertson  has  so  very 
clearly  laid  before  us  to-day,  as  to  the  effect 
of  sect.  39,  sub-sect.  2,  of  the  Summary  Juris- 
diction Act  1879.  It  would  reduce  the  thing 
practically  to  absurdity  if  it  was  an  answer  by  the 
the  magistrate  to  say  when  he  has  acted  witnout 
jurisdiction :  "  Yes,  but  it  was  not  called  to  my 
notice  that  I  had  no  jurisdiction ;  it  is  true,  I  had 
no  foundation  for  the  summons,  if  I  had  looked 
at  it,  would  have  shown  I  had  no  jurisdiction,  and 
I  tell  you  honourably  and  honestly  that  I  should 
have  asked  questions  if  the  matter  had  come  to 
my  knowledge,  but  as  a  matter  of  practice  I  have 
no  time  to  look  at  these  documents.  It  is  not  the 
practice  of  the  court  to  do  it."  Is  there  any 
ground  for  sayine  on  the  authorities  that  there  is 
the  defence  which  Mr.  Robertson  suggests  P  It 
seems  to  me  that  the  suggestion  that  an  action 
cannot  be  brought  against  the  magistrate  for 
anything  done  in  the  cuscharge  of  his  duty  unless 
it  appear  that  his  attention  was  called  to  all  t^e 
facts  necessary  to  enable  him  to  come  to  a  n^h.t 
conclusion  may  be  possibly  applicable  (I  desire 
to  leave  that  open  as  my  liord  has  done)  to  cases 
in  which — ^as,  for  example,  the  question  of  the 
ousting  of  the  jurisdiction  in  a  claim  of  right, 
the  magistrates  have  to  deal  with  the  evidence 
brought  before  them,  and  they  ought  to  know  all 
the  facts;  but  to  use  that  in  a  case  of  this 
kind,  it  seems  to  me,  is  in  substance  to  add  to 
sect.  2  of  Jervis'  Act,  which  inferentially  shows 
that  an  action  shall  lie  in  the  case  in  which 
a  person  has  been  injured  by  a  ma^trate 
who  has  exceeded  his  jurisdiction,  or  in  a 
matter  in  which  by  law  the  magistrate  had 
not  such  jurisdiction,  the  condition  that  provided 
always  that  all  the  facts  are  brought  to  that 
magistrate's  knowledge  before  he  acts.  That  is  a 
qualification  which  does  not  exist  here.  I  would 
only  further  say  this.  It  is  suggested  in  this 
particular  case,  sect.  39,  sub- sect.  2,  of  42  &  43 
Vict.  c.  49,  applies.  With  great  respect  to  Mr. 
Robertson,  it  appears  to  me  to  have  no  application 
to  this  case  at  all.  Where  on  the  face  of  it  the 
charge  is  a  good  charge,  then  if  in  fact  the  person 
charged  is  not  guilty  by  reason  of  "  anj  excep- 
tion, exemption,  proviso,  excuse,  or  qualification, 
whether  it  does  or  does  not  accompany  in  the 
same  section  the  description  of  the  offence  in  the 
Act  creating  the  offence  it  may  be  proved  by  the 
defendant,  but  need  not  be  specified  or  negatived 
in  the  information  or  complaint,  and  if  so  speci- 
fied or  negatived  no  proof  in  relation  to  the 
matter  so  specified  or  negatived  shall  be  required 
on  the  pait  of  the  informant  or  complunant.^' 
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But  I  fail  to  see  in  reason  any  application  of  that 
section  to  a  charge  as  made  here,  which  on  the 
face  of  it  shows  that  the  person  included  in  that 
charge  is  not  liable  in  the  proceedings.     The 
section  is  intended  to  apply  to    a  cane  in  which 
the  offence  was  prima  facie  rightly  charged,  but 
which  it  may  turn  out  in  the  facts  is  not  in  fact 
an  offence  committed  because  of  some  exception, 
proviso,  excuse,  or  qualification.    It  seems  to  me 
that  nobody  can  really  say  or  soundly  say  that 
this  charge  was  a  good  charge  on  the  face  of  it. 
I  mean  g<x>d  within  the  jurisdiction  of  the  magis- 
trate or   an    offence  ideally  committed  by  the 
person  charged.    Secondly,  when  it  is  said  that 
it  ought  to  have  been  brought  to  the  magistrate's 
notice,  I  say  that  that  is  not,  as  I  understand  it, 
the  law,  and  is  not  so  stated  in  the  cases  under 
sect.  2  of  Jervis'  Act;   and,  thirdly,  when  the 
magistrate,  as  he  says,  took  the  answer  of  the 
man,    "  This    child    has    not  been    vaccinated 
according  to  law  **  to  be  a  plea  of  "  Guilty,"  it 
appears  to  me,  with  great  respect,  that  he  was 
assuming  that  which  certainly  in  the  case  of  a 
man  of  this  sort  ought    not  to  be  assumed — 
namely,  that  he  was  laying  stress  on  the  words 
"according  to  law."      What  the  man   was   no 
doubt  answering  is  I  think  clear.    He  said,  "I 
admit  my  child  has  not  been  vaccinated."    It  is 
perfectly  true  he  was  bound  to  say  that,  and  he 
might  probably  have  added,  *'  Ana  I  do  say  and 
I  TOlieve  the  law  to  be  generally  that  the  child 
ought  to  be  vaccinated,"  but  it  seems  to  me  he 
was  not  in    any  way  giving  an  answer   which 
could    justify    the    magistrate   in    saying,    in 
answer  to  this  action,  that  he  pleaded  guilty, 
and,  having  pleaded  guilty,  it  is  a  defence  to  him, 
and  excuses  him  for  trespass.    I  am  unable  to 
follow  that.    I  do  not  think  what  he  said  did 
amount    to    a    plea    of    guilty    in    any  proper 
sense  which  affords  a  defence.     With  legard  to 
the  matter  of  damages  I  say  nothing.    The  jury 
ultimately  did  find  102.,  and  the  counsel  for  the 
plaintiff  says  no  more  than  that  he  is  prepared  to 

^^®  Appeal  aUowed, 

Solicitors :   J9.   T,  NiehoUon ;    Solidtar  to  the 
Treasury, 

Tuesday,  July  12, 1904. 
(Before    Lord    Alvebstonb,    G.J.,    Kbnnbdy, 

AND  PhILLIMOBB,  JJ.) 

King  (app.)  v.  Spbnceb  (resp.).  (a) 

Weights  and  measwes^'Scale — Fraudulent  use  of 
scale  —  Goods  weighed  with  paper  wrapper 
included — Scale  just — Evidence  of  custom  in 
trade  to  weigh  goods  with  wrapper — AdmisBi- 
hility  of-^Weights  and  Measures  Act  1878  (41  & 
42  Vict.  c.  49),  8.  26. 

A  person  went  into  a  grocer's  shop  and  ashed  for 
4oz.  of  tea.  The  grocer's  assistant,  acting  under 
the  instructions  of  the  grocer,  put  some  tea  into 
a  paper  wrapper  and  weighed  both  tea  and 
wrapper  together  in  the  presence  of  the  pur- 
chaser, and  then  delivered  it  to  him.  The  tea 
thus  supplied  was  less  than  the  4os.  asked  for  by 
the  weight  of  the  paper  which  was  included  in 
the  4o«.  The  scales  were  just  and  accurate,  and 
gave  the  gross  weight  of  the  tea  and  paper 
correctly, 

(a)  Beported  by  W.  W.  Obh,  Esq.,  Barrlater-ftt-Law. 


Upon  an  information  under  sect.  26  of  the  Weights 
and  Measures  Act  1878  against  the  grocer  for 
being  a  party  to  wilfuUy  committing  ajrauain 
using  the  sccUe  by  addina  the  paper  wrapper  to 
the  goods  pan  when  weiyhtag  ths  tea,  the  justices 
refused  to  receive  evidence  tendered  to  show  that 
it  was  the  custom^  or  usage  for  grocers  to  ufeiah 
tea  in  the  paper  wrapper  in  which  it  wets  sold^ 
and  convicted  : 

Held,  that  the  m^ere  fact  of  weighing  the  tea  with 
the  wrapper  included  would  not  necessarily  con- 
stittUe  the  offence  under  sect.  26  of  wilfMy  cow^ 
mitting  a  fraud  in  the  use  of  the  scales  if  ike 
purchaser  knew  that  the  weight  of  the  wrapper 
W€ks  included  in  the  weight;  and  that,  having 
regard  to  the  fact  that  the  weighing  was  dons  in 
the  presence  of  the  pu/rchaser,  before  the  convte^ 
tion  could  be  sustained  the  case  required 
further  consideration  as  to  whether  whai  was 
done  amounted  to  a  wilfuUy  fraudulent  use  of 
the  scales. 

Held,  further,  that  evidence  of  the  alleged  custom 
ought  to  have  been  admitted^  as  having  a  hear- 
ing on  ths  question  whether  there  had  been  a 
wilful  commission  of  a  fraud  within  the  meaning 
of  the  section. 

Oabb   stated  by  justices  of   the  peace  for  the 
county  of  Lancaster  sitting  at  Liverpool. 

At  a  court  of  summary  jurisdiction  held  at  the 
County  Sessions- house,  Islington,  Liverpool,  an 
information  was  preferred  by  Edward  Spencer 
(the  respondent)  against  John  King  (the  appel- 
lant), under  sect.  26  of  the  Weights  and  Measures 
Act  1878  (41  &  4SL  Yict.  c.  49),  charging  that  he 
(the  appellant)  on  the  3rd  March  1904,  at  the 
township  of  Litherland,  in  the  county  of 
Lancaster,  was  unlawfully  and  wilfully  a  party  to 
the  commission  of  a  fraud  in  using  a  oertain 
scale  by  adding  paper  to  the  goods  pan  when 
weighing  tea,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

This  information  was  heard  and  determined 
by  the  justices  on  the  22nd  March  1904,  and 
upon  such  hearing  the  appellant  was  duly 
convicted  by  the  justices  of  the  offence,  and 
they  adjudged  him  to  pay  a  fine  of  10«.  and  6i. 
costs. 

The  facts  proved  or  admitted  were  as  follows  :-— 

The  appellant  was  a  grocer  carrying  on  busi- 
ness at  Litherland,  in  the  county  of  Lancaster, 
and  the  respondent  was  an  inspector  of  weights 
and  measures  for  that  county. 

On  the  3rd  March  1904  one  Hopkins  went  to 
the  appellant's  shop  to  purchase,  amongst  other 
things,  for  and  on  behalf  of  the  respondent  4oz. 
of  tea. 

Hopkins  asked  for  4oz.  of  tea,  and  one  of  tiie 
appellant's  assistants,  who  was  serving  in  the 
shop,  thereupon  put  some  tea  into  a  paper  wrapper 
and  weighed  the  tea  and  the  paper  wrapper 
together  in  the  presence  of  Hopkins,  and  then 
handed  it  to  him  with  the  other  articles  which 
Hupkins  purchased. 

The  gross  weight — that  is  to  sa^,  the  weight  of 
the  tea  and  the  paper  wrapper  in  which  it  was 
weighed — was  4oz.  20grs.,  and  the  net  weight — 
that  is  to  say,  the  weight  of  the  tea  without  the 
paper  wrapper,  was  3drs.  less  than  4oz.  The 
difference  between  the  gross  weight  and  the  net 
weight  was  the  weight  of  the  paper  wrapper, 
which  weighed  3drs.  2(^r8. 
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The  scales  in  which  the  tea  was  weighed  in  the 
paper  in  the  presence  of  the  purchaser,  as  herein- 
Defore  stated,  were  perfectly  just  and  accurate, 
and  gave  the  gross  weight  of  the  tea  and  paper 
wrapper  correctly.  When  the  purchaser  asked 
for  4oz,  of  tea  he  stated  that  he  expected  to  be 
served  with  4oz.  of  tea  net  weight,  and  not 
4oz.  20gr8.  gross  weight  of  tea  and  paper,  and 
there  was  no  evidence  to  show  that  he  knew  of 
the  ezisteace  of  any  trade  custom — namely,  that 
he  must  expect  that  the  weight  of  the  paper  would 
be  included  in  the  weight  of  the  tea  served  in 
accordance  with  his  order. 

The  appellant  stated  that  it  was  the  custom  or 
usage  in  the  grocery  trade  to  weigh  tea  in  the 
paper  wrapper  in  which  it  was  delivered  to  a 
purchaser,  and  there  was  no  intention  on  his  part, 
or  on  the  part  of  his  assistant,  who  sold  the  tea 
to  Hopkins,  to  defraud  the  purchaser. 

Evidence  was  tendered  on  behalf  of  the  appel- 
lant to  prove  that  it  was  the  custom  or  usage  in 
the  trade  for  grocers  to  weigh  tea  in  the  paper 
wrapper  in  which  it  was  sold,  and  that  the 
paper  used  bv  the  appellant  was  suitable  and 
proper  paper  for  that  purpose. 

The  justices  declined  to  allow  any  such  evi- 
dence to  be  given,  holding  that  the  respondent 
had  not  obtained  or  been  served  with  4oz.  of 
tea,  which  he  had  asked  for,  the  net  weight  of  the 
tea  which  was  served  to  him  being  3drs.  short  of 
4oz 

It  was  admitted  by  the  appellant  that  when 
his  tea  was  sold  in  packets  previously  made  up 
and  the  pa^^kets  were  marked  "  Tea."  "  net  weight 
without  the  pap»*r,"  the  weight  of  the  paper  was 
not  included,  but  that  wh^n  it  was  weighed  in 
one  of  his  sbops  on  a  purchaser's  demand  he  had 
intitructed  his  assistants  that  the  weight  of  such 
paper  was  to  be  included  as  a  portion  of  the  pur- 
chase or  weight. 

It  was  contended  on  behalf  of  the  appellant 
that  weighing  tea  in  the  paper  wrapper  in  which 
it  was  sold  and  deliverea,  the  scales  being  just 
and  accurate  and  the  gross  weight — that  is  to 
say,  the  weight  of  the  tea  and  the  paper  wrapper 
— TNding  correct,  did  not  constitute  an  offence 
under  sect.  26  of  the  Weights  and  measures  Act 
1878,  and  that  that  section  was  not  applicable  to 
the  facts  of  the  case ;  that  there  was  no  evidence 
at  all  of  any  fraud  wilfully  committed  in  using 
the  scales ;  that  evidence  was  admissible  to  prove 
that  there  was  a  custom  or  usage  in  the  trsMde  to 
weigh  tea  in  the  paper  wrapper  in  which  it  was 
sold,  and  that  the  paper  used  was  suitable  and 
proper  for  that  purpose. 

It  was  contended  on  behalf  of  the  respondent 
that  weighing  the  tea  in  the  paper  wrapper  in 
which  it  was  sold  in  itself  constituted  an  offence 
under  sect.  26  of  the  Weighte  and  Measures  Act 
1878.  and  that  whether  there  was  any  custom  or 
usage  in  the  trade  or  not  to  weigh  tea  in  the 
paper  wrapper  in  which  it  was  sold  was  imma- 
terial, ana  that  such  evidence  was  not  admis- 
sible. 

The  justices  were  of  opinion  that  evidence  of  a 
custom  or  trade  usage  to  weigh  tea  in  the  paper 
wrapper  was  inadmissible,  and  under  any  circum- 
stances it  was  irrelevant  and  immaterial,  and 
they  therefore  declined  to  receive  any  such  evi- 
dence.  They  held  that  weighing  the  tea  in  the 
paper  wrapper,  notwithstanding  that  the  weight 
of  tJie  whole  or  grots  weight  was  9omi$t,  and 


such  weighing  was  done  in  the  presence  of  the 
purchaser,  and  that  it  was  claimed  to  be  custo- 
mary in  the  grocery  trade,  and  without  any 
intention  to  defraud  the  purchaser,  constituted  a 
fraud  wilfully  committed  in  using  the  scales,  and 
they  therefore  convicted  the  appellant  of  being  a 
party  to  such  fraud  under  sect.  26  of  the  Weighte 
and  measures  Act  1878. 

The  questions  for  the  opinion  of  the  court  were : 

(1)  Whether  the  justices  were  riKht  in  refusing  to 
admit  the  evidence  to  prove  that  it  was  a  custom 
or  usage  in  the  trade  to  weigh  tea  in  the  paper 
wrapper  in  which  it  was  sold,  and  that  the  paper 
used  was  suitable  and  proper  for  the  purpose. 

(2)  Whether  upon  the  facte  stated  the  justices 
were  right  in  law  in  convicting  the  appellant  of 
the  offence  charged. 

If  the  court  should  answer  both  questions  in 
the  affirmative,  the  conviction  was  to  stand;  if 
the  court  should  answer  either  of  the  questions 
in  the  negative,  then  the  conviction  was  to  be 
quashed. 

The  Weighte  and  Measures  Act  1878  (41  &  42 
Vict.  c.  4&)  provides  : 

Sect.  25.  Every  person  who  uses  or  has  in  hia  pos- 
aesaion  for  use  for  trade  any  weight,  measure,  aoale, 
balance,  ateelyard,  or  weighing  machine  which  ia  falae 
or  anjoat,  ahall  be  liable  to  a  fioe  not  exceeding  five 
ponnde,  or  in  the  oaae  of  a  second  offence  ten  ponnda, 
and  any  contract,  bargain,  aale,  or  dealing  made  by 
the  aame  aball  be  void,  and  the  weight,  meaanre,  aoale, 
balance,  or  ateelyard  ahall  be  liable  to  be  forfeited. 

Sect.  26.  Where  any  fraud  ia  wilfully  committed  in  the 
naing  of  any  weight,  meaaore,  acale,  balance,  ateelyard, 
or  weighing  machine,  the  peraon  committiog  anoh  fraud, 
and  ever;  peraon  party  to  the  fraud,  ahall  b»  liable  to  a 
fine  noc  exceeding  five  pouada,  or  in  the  caae  of  a  aeoond 
offence  ten  poanda,  and  the  weight,  mea»nre,  acale, 
balance,  or  ateelyard  ahall  be  liable  to  be  forfeited. 

Sect.  27.  A  per«on  shall  not  wilfully  or  knowingly 
make  or  aell,  or  cause  to  be  made  or  aold,  any  falae  or 
nnjoat  weight,  measure,  aoale,  balance,  ateelyard,  or 
weighing  miMshine.  Every  peraon  who  acta  in  contra- 
vendon  of  thia  aeotion  ahall  be  liable  to  a  fine  not 
exoeediug  ten  poundit,  or  in  the  case  of  a  second  offence 
fifty  ponnda. 

Avory,  K.C.  (H.  D.  Bonsey  with  him)  for  the 
appellant. — The  justices  were  wrong  in  convicting 
the  appellant  under  the  section.  The  question, 
which  is  a  new  one,  is  whether  an  offence  has  been 
committed  under  sect.  26  of  the  Act — that  is, 
whether  there  has  been  a  wilful  fraud  in  the  use  of 
the  scale.  Questions  as  to  the  weighing  of  paper 
with  the  goods  sold  have  generally  arisen  unaer 
the  Merchandise  Marks  Act.  Sects.  25  and  26  of 
this  Act  must  be  read  together.  Sect.  25  makes 
it  an  offence  to  use  or  to  have  in  one's  possession 
for  use  a  false  or  unjust  scale  or  balance ;  that 
is,  it  deals  with  the  case  where  the  scale  or 
the  Imlance  itself  is  false  or  unjust.  In  addition 
to  providing  for  that  case,  the  Legislature  thought 
it  necessary  to  provide  for  the  case  where — ^the 
scale  itself  being  correct — the  person  commits 
some  fraud  in  the  use  of  it.  That  is  what  is  pro- 
Tided  against  in  sect.  26 — ^namely,  a  fraudulent 
use  of  or  a  fraudulent  tampering  with  a  scale 
which  is  in  itself  a  correct  scale ;  and  sect.  26  is  a 
corollary  to  sect.  25.  There  was  no  fraudulent 
intention  in  this  case.  In  order  that  the  appel* 
lant  might  comply  with  the  Merchandise  Marks 
Act,  he  labelled  the  packets  that  were  made  up 
with  a  label  showing  that  the  paper  was  noi 
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inolnded,  and  the  paper  was  not  included  in  such 
oases.  But  when  he  sold  the  tea  in  presence  of 
the  customer,  then  he  sold  it  in  accordance  with 
the  custom,  that  is,  with  the  paper ;  and  in  such 
case  Harria  y.  AUwood  (57  J.  P.  7)  is  an  authority 
to  show  that  he  cannot  be  committed  of  a  fraud 
under  sect.  26.  Sect.  26  has  no  application  in  a 
case  like  the  present;  it  was  only  intended  to 
apply  to  and  only  contemplates  a  wilful  fraud  in 
the  use  of  a  scale — that  is,  where,  although  the 
scale  may  be  a  good  scale,  some  contrivance  is 
used  to  bring  about  a  fraudulent  result,  and  the 
provision  at  the  end  of  sect.  26  that  the  scale 
shall  be  forfeited  would  seem  to  imply  that 
under  that  section  the  scale  itself  may  be  wrong. 
Neither  under  this  Act  nor  any  other  Act  is  it  an 
offence  to  give  short  weight,  though  perhaps  it 
may  be  a  fraud  at  common  law.  [Lord  Alveb- 
STONB,  C.J. — The  ordinary  purchaser  would  ask 
for  and  expect  to  get  so  much  tea.  and  not  so 
much  tea  and  paper ;  why  is  it  not  unjust  if  the 
seller  puts  the  paper  on  the  top  of  the  teaP] 
That  is  precisely  what  the  court  intended  to 
guard  against  in  Lane  v.  Bendall  (81  L.  T.  Rep. 
445 ;  (1899)  2  Q.  B.  673)  and  other  cases.  In 
that  case  the  paper  was  put  underneath  the  scoop 
and  concealed  from  the  purchaser,  and  presumably 
concealed  for  the  purpose  of  fraud.  In  this  case, 
quite  apart  from  the  question  of  custom,  the  fact 
that  the  weighing  was  done  in  the  presence  of 
the  customer,  who  was  able  to  see  the  paper 
being  weighed  with  the  tea,  was  quite  enough  to 
negative  the  supposition  that  he  intended  to 
defraud  the  customer.  Upon  these  facte,  quite 
apart  from  custom,  it  is  impossible  to  say  that 
there  was  a  wilful  fraud  in  the  use  of  the  machine 
within  the  meaning  of  sect.  26. 

Gordon  Hevoart  for  the  respondent.  —  The 
justices  were  right  both  in  convicting  the  appel- 
lant of  a  fraudulent  use  of  the  scales  and  in 
refusing  to  admit  evidence  of  the  custom.  The 
facts  in  this  case  are  all  important ;  it  is  admitted 
that  the  purchaser  aeked  for  4oz.  of  tea  and 
paid  for  it,  and  that  he  expected  to  be  served 
with  that  quantity  and  not  4oz.  less  the  weight 
of  the  paper ;  and  the  case  finds  that  there  was 
no  evidence  to  show  that  he  knew  of  any  such 
custom  as  was  alleged.  Moreover,  it  cannot  be 
said  that  this  was  done  inadvertently  by  the 
appellant,  as  he  told  his  assistants  so  to  weigh  the 
tea.  Under  these  circumstances  what  was  done 
amounted  to  a  fraud  in  the  use  of  the  scales,  and 
if  to  a  fraud,  then  it  comes  within  sect.  26. 
Sects.  25,  26,  and  27  ought  to  be  read  together. 
Sect.  25  deals  with  the  case  of  a  person  using  a 
false  scale,  and  sect.  27  deals  with  the  making  or 
selling  a  false  scale;  Then  sect.  26  comes  in 
between  these  two  sections  and  deals  with  the 
fraudulent  use  of  a  scale,  and  hits  the  person 
whose  scale  may  be  just,  but  who  uses  it  unjustly. 
It  is  true  that  in  Harris  y.  AUwood  {uhi  <up.), 
where  the  paper  was  weighed  in  with  the  ai-ticle 
purchased  and  as  part  of  that  article,  there  was 
held  to  be  no  fraud  under  sect.  26 ;  but  in  that 
case  there  is  the  distinct  statement  that  the  pur- 
chaser was  aware  that  it  was  the  practice  of 
grocers  to  weigh  the  paper  with  the  article  pur- 
chased, and  that  no  protest  was  made  by  him  on 
the  occasion  of  the  purchase.  Therefore,  all  that 
Harris  y.  AUwood  (uhi  sup.)  decides  is  that  if  the 
customer  knows  of  the  custom,  then  it  cannot  be 
said  that  he  is  defrauded ;  but  it  is  otherwise  if, 


as  in  the  present  case,  he  does  not  know  the 
custom.  In  Lane  v.  Rendall  (uhi  sup),  where  the 
paper  was  put  underneath  the  scoop  in  which  the 
tea  was  placed,  it  was  held  that  the  machine  was 
"  false  or  unjust "  within  sect.  25,  and  the  seller 
was  convicted.  So,  in  London  County  Council  v. 
Payne  (89  L.  T.  Rep.  632 ;  (1904)  1  K.  B.  194) 
under  similar  circumstances  the  seller  was  con- 
victed under  sect.  25  of  using  a  false  scale. 
[Lord  Alvbbstone,  C.J. — What  we  have  to 
consider  is  whether  there  is  evidence  of  fraud 
when  the  seller  openly  and  in  the  presence  of  the 
purchaser  weighs  the  tea  with  the  paper  on  it.l 
It  would  be  a  ridiculous  result  if  a  person  were 
held  liable  under  sect.  25  if  he  puts  the  paper 
underneath  the  scoop,  as  in  Lane  y.  Bendau  {u\n 
sup,)  and  in  London  County  Council  v.  Payne 
{ubi  sup,),  and  yet  were  held  not  liable  under 
sect.  26  if  he  puts  the  paper  on  the  top  of  the 
scoop,  the  paper  in  each  case  being  weighed  in 
with  the  goods  sold ;  and,  there  can  be  no  stan- 
dard weight  and  no  criterion  as  to  the  weight  of 
the  paper  that  may  be  allowed.  Further,  as  to 
the  alleged  custom,  if  there  were  such  a  custom 
it  would  be  a  custom  to  sell  for  a  pound  of  tea 
something  which  is  less  than  a  pound  of  tea. 
Such  an  alleged  custom  cannot  be  allowed  to 
override  the  express  words  of  the  statute.  In 
Lane  v.  Bendall  (81  L.  T.  Rep.  445 ;  (1899)  2  Q.  B., 
at  p.  677),  Ridley,  J.  said :  "  I  entirely  disagree 
as  to  the  existence  of  any  such  custom.  If  a 
person  buys  a  pound  of  tea  he,  is  entitled  to 
have  a  pound  of  tea,  not  a  pound  of  tea  and 
paper,  out  even  if  tea  dealers  are  in  the  habit 
of  including  the  weight  of  the  bag  in  the  weight 
sold,  and  people  sometimes  acquiesce  in  the 
practice  for  the  sake  of  convenience,  that  could 
not  justify  the  use  of  this  weighing-machine  as 
the  respondent  used  it."  Evidence  of  such  a 
usage  is  not  admissible : 

Meyer  v.   Dresser,  10  L.  T.  Bep.  612 ;   16   C.  B. 
N.  S.  646. 

Avory,  K.C.  in  reply. 

Lord  ALyBBSTONB.  C.J.— I  think  this  case 
must  go  back  to  the  magistrates  for  further  con- 
sideration. There  are  two  points  which  require 
to  be  further  considered.  The  summons  was 
under  sect.  26  only,  and  was  not  in  respect  of  any 
other  offence,  either  at  common  law  or  under 
statute.  It  was  for  wilfully  committing  a  fraud 
in  the  using  of  a  scale  or  balance.  Now,  the  only 
facts  before  us  are  that  the  person  aeked  for 
4oz.  of  tea,  and  saw  weighed  oefore  him  a  bag 
with  tea  in  it,  which  turned  out  to  be  less  than 
the  4oz.  of  tea  when  delivered  to  him.  I  do  not 
wish  to  go  80  far  as  to  say  that  there  can  be  no 
offence  oecause  what  is  done  is  done  before  the 
eyes  or  in  the  presence  of  the  purchaser.  It  seems 
to  me  that  that  might  depend  upon  how  the  scale 
was  used,  and  if  the  scale  was  used  so  as  to  make 
the  purchaser  believe  that  the  tea  and  nothing 
but  the  tea  was  being  weighed,  whereas  in  fact 
the  tea  and  paper  were  being  weighed,  there 
might  be  an  offence  under  that  section.  I  do  nut 
think  it  is  necessary  that  the  scale  should  be 
actually  an  unjust  scale,  so  that  it  will  not  weigh 
fairly,  in  order  to  constitute  an  offence  under 
this  section,  because  I  think  that  the  section 
means  a  fraud  committed  in  the  using  of  any 
scale,  which  may  be  a  perfectly  proper  scale.  I 
do  not  think,  as  at  present  advised,  that  it  would 
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be  enough  to  constitute  an  offence  under  this 
section,  if  the  purchaser  knew  that  the  weight  of 
4oz.  was  put  in  the  one  scale  and  tea  and  paper 
into  anotoer.  I  think  that  that  would  not  be 
sufficient  evidence  of  fraud,  because,  whether  the 
purchaser  is  an  ordinary  purchaser  or  an  inspector, 
the  transaction  would  be  onlj  a  transaction 
before  his  ejes,  and  there  would  be  no  evidence  of 
fraud.  I  wish  to  say  upon  this  part  of  the  ca»>e  that 
I  do  not  think  that  the  fact  that  the  purchaser  is 
an  inspector  makes  any  difference.  The  point  is 
what  an  ordinary  purchaser  would  have  judged 
from  what  was  going  on  under  his  eyes.  There- 
fore, upon  that  part  of  the  case  I  think  it  requires 
further  consideration  as  to  whether  what  was  done 
amounted  to  a  wilfully  fraudulent  use  of  the 
scale.  Upon  the  other  part  of  the  case,  I  cannot 
see  why  the  evidence  of  custom  should  not  have 
been  admitted.  I  can  quite  understand  that  if 
the  demand  of  the  purchaser  bad  been,  "  I  want 
to  have  4oz.  of  tea,  net  weight,"  then  a  question 
might  arise  as  to  whether  any  evidence  of  custom 
is  admissible  at  all.  The  seller  is  then  asked  for 
net  weight ;  but  if  a  purchaser  asks  for  **  4oz.  of 
tea,"  and  in  a  sale  over  the  counter,  the  weights 
and  scales  beint?  right,  there  is  a  custom  recog- 
nised by  all  purchasers — so  universally  known  as 
to  be  taken  to  be  known  to  all  customers — that 
the  tea  is  weighed  in  a  bag  which  is  included  in 
the  weight,  it  might,  to  my  mind,  have  a  very 
material  bearing  on  the  question  of  whether  there 
has  been  a  wiliul  commission  of  a  fraud.  I  do 
not  for  a  moment  mean  to  say  that  a  person  may 
be  justified  in  insisting  on  delivering  paper  and 
tea  if  the  purchaser  has  asked  for  net  weight  of 
tea ;  but  where  he  has  simply  asked  for  k)z.  of 
tea,  and  tbe  seller,  before  his  eyes,  has  weighed 
the  tea  and  the  paper,  and  it  is  not  suggested 
that  there  is  any  other  improper  use  of 
the  scales,  I  think  the  custom  as  to  the  way 
tea  is  weighed  may  be  material.  In  any  event  I 
think  that  the  case  must  go  back  for  those  two 

Eoints  to  be  considered  before  this  conviction  can 
e  properly  affirmed. 

Kennedy,  J. — I  am  of  the  same  opinion,  and  I 
havti  only  a  few  words  to  add.  It  seems  to  me 
that  it  may  be  very  difficult  to  make  out  the 
existence  of  any  custom  to  which  a  magistrate 
would  properly  attach  any  value,  because  we  have 
this  curious  state  of  things  in  this  case,  that 
where  the  tea  is  sold  in  packets  already  made  up, 
apparently  no  such  custom  prevails.  If  the  buyer 
is  lucky  enough  to  buy  a  packet  already  made 
up,  he  gets  one  on  whicb  it  is  said  :  "  This  is  tea 
net  weight,  without  paper  "  ;  in  other  words,  he 
would  really  get  4oz.  of  tea.  But  if  the  packet  is 
not  at  hand  and  the  tea  is  weighed  out  across  the 
counter,  then  the  custom  which  is  apparently 
sought  to  be  set  up  is  that  if  the  tea  is  weighed 
at  the  time  of  being  sold  the  buyer  gets  4oz.  of 
tea  plus  paper.  At  any  rate,  for  what  it  is  worth 
I  agree  that  the  evidence  should  not  be  excluded 
for  this  reason,  that  if  it  is  a  worthless  custom, 
still  it  appears  to  me  possible  and  just  that  in 
considenng  a  question  of  wilful  fraud,  a  practice 
v^hich  the  seller,  wrongly  perhaps,  thinks  to  be 
binding  upon  the  buyer  by  custom,  may  never- 
theless, if  its  existence  in  his  mind  is  proved,  go 
some  way  to  negative  fraudulent  intent  on  his 
part.  For  that  purpose  I  think  the  magistrates 
ou^ht  to  have  heard  the  evidence  as  to  custom. 
With  regard  to  the  other  point  I  wish  to  guard 
Mao.  Cab.— Yol.  XXI. 
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myself,  as  my  Lord  has  done,  from  expressine 
any  opinion  that  if  tbe  seller  either  saia  or  did 
anything  equivalent  to  saying :  "  I  weighed  tea, 
4oz  ,*'  it  would  not  be  a  fraudulent  use  of  a  scale 
if,  as  it  were,  he  appealed  either  by  word  or 
gesture,  or  by  necessary  inference,  to  tbe  instru- 
ment he  was  usin^  as  one  that  he  had  be^n  using 
to  give  a  fair  weight — the  real  weight — of  the 
article  asked  for,  whereas  in  fact  he  had  only 
given  the  weight  of  the  article  less  the  weight  of 
the  paper. 

Phillimobe,  J. — I  entirely  concur. 

Appeal  allowed.     Case  remitted  to  the  jiistieea 
for  further  consideration,  (a) 

Solicitors  for  the  appellant,  Neve,  Beck,  and 
Kirby,  for  J.  W,  Wall,  Bootle. 

Solicitors  for  tbe  respondent.  Snow,  Fox,  and 
Higginson,  for  W.  H.  Wilson,  Preston. 


Friday,  July  8,  1904. 

(Before  Lord  Alyerstonb,  G.J.,  Kennedy  and 

Phillimobe,  JJ.) 

Bbooks  (app.)  V.  Baoshaw  (resp.).  (6) 

Food  and  drugs^Institution  of  proceedings — Lay- 
ing  information — Sale  of  Food  and  Drugs  Act 
1899  (62  &  63  Vict.  c.  5i),  s.  19. 

A  prosecution  is  instituted  within  sect.  19  (1)  of 
the  Sale  of  Food  and  Drugs  Act  1899  when  the 
information  is  laid,  and,  if  such  information  is 
laid  within  the  twenty -eight  days,  it  is  immaterial 
that  the  summons  on  that  information  is  not 
issued  until  after  that  period. 

Case  stated  on  an  information  preferred  by  the 
appellant,  an  inspector  under  the  Sale  of  Food 
and  Drugs  Acts,  against  the  respondent  for 
selling  milk  on  the  9th  Jan.  1904  not  of  the 
nature,  substance,  and  quality  demanded,  the 
same  being  then  adulterated  with  43  per  cent,  of 
added  water. 

At  the  hearing  the  respondent  took  a  prelimi- 
nary objection  that  the  prosecution  was  out  of 
time  as  not  haying  been  instituted  before  the 
expiration  of  twenty-eight  days  from  the  time  of 
the  purchase,  as  required  by  the  Sale  of  Food  and 
Drugs  Act  1899,  s.  19  (1). 

The  information  was  laid  on  the  23rd  Jan. 
1904,  and  a  summons  was  issued  on  the  same  day 
and  made  returnable  on  the  11th  Feb.  1904. 

This  summons  should  have  been  served  not 
later  than  the  27th  Jan.  to  comply  with  sect.  19  (2) 
of  the  above  Act,  which  requires  that  the  sum- 
mons in  any  prosecution  under  it  shall  not  be 
made  returnable  in  less  time  than  fourteen  days 
from  tbe  day  on  which  it  was  served. 

The  summons  was  not  served  till  the  29th  Jan., 
leaving  only  twelve  clear  days  between  the  service 
and  the  retuiTi  day  of  the  summons. 

(a)  The  oaae  on  being  remitted  came  before  the 
jnatioea  tor  further  hearing  on  the  16th  Ang.,  when  they 
deoided  not  to  oonviot,  on  the  groond  that  there  was 
some  evidence  of  a  usage  or  practice  requiring  pf  yment 
by  the  oastomer  for  the  gross  weight  of  tea  and  paper  ; 
that  each  praotioe  was  Imown  to  and  relied  upon  by  the 
seller,  and  th*t  therefore  what  was  done  did  not  consti- 
tate  a  wilfully  fraudulent  use  of  the  aoales  within  the 
meaning  of  sect.  26. 

ib\  Reporter!  by  W.  Dl  B.  Hbrbkrt,  Esq.,  R»rriBt<)r-at-Law, 
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By  reason  of  this  defective  service  the  case  was 
not  proceeded  with  on  the  return  daj,  but  on  the 
apphcation  of  the  complainant  a  fresh  sammons, 
dated  the  11th  Feb.  was  issued  upon  the  infor- 
mation of  the  23rd  Jan.  by  the  same  justice, 
returnable  on  the  3rd  March. 

The  respondent,  appearing  in  answer  to  the 
last- mentioned  summons,  contended  that  the  pro- 
secution had  not  been  instituted  within  twenty- 
eight  davs  as  required,  on  the  ground  that  the 
laying  of  an  information  alone  was  not  the  insti 
tution  of  a  prosecution  under  sect.  19  of  the  Act, 
and  that  what  was  required  by  the  section  was 
not  only  the  laying  of  an  information,  but  also  the 
service  of  the  summons  issued  upon  such  infor- 
mation within  twenty- eight  days  from  the  date 
of  the  alleged  offence. 

It  was  contended  by  the  appellant  that  the 
laying  of  the  information  was  a  sufficient  institu- 
tion of  the  proceedings,  and  that  the  summons 
need  not  be  served  within  the  twenty-eight  days. 

The  justices  were  of  opinion  that  it  was  impera- 
tive to  serve  the  summons  as  well  as  lay  the 
information  within  the  twenty- eight  days,  and  they 
therefore  dismissed  the  information. 

E.  E,  Wild  for  the  appellant. — It  has  been  held  in 
BeardaUy  v.  Oiddings  {antet  p.  542  ;  90  L.  T.  Biep. 
651 ;  (1904)  1  K.  B.  847)  that  the  service  of  the 
summons  was  not  the  institution  of  the  prosecu- 
tion, and  in  Thorpe  v.  Prieatnall  (1897)  1  Q.  B. 
159)  it  was  held  that  the  laying  of  an  informa- 
tion was  the  institution  of  the  prosecution.  One 
information  is  sufficient  for  several  summonses. 
That  is  clear  from  jE^  parte  Fielding  (25  J.  P. 
759).  Neither  the  issue  nor  the  service  of  the 
summons  have  anything  to  do  with  the  institution 
of  a  prosecution.  The  prosecution  is  instituted 
by  tne  laying  of  the  information  or  complaint 
upon  which  such  summons  is  issued  by  the  jus- 
tices.   He  also  referred  to 

Reg.  V.  Lancashire  JunticeSy  29  L.  T.  Bep.  886 ; 
Morris  V.  Duncan,  79  L.  T.  Eep.  379 ;  19  Cox  C.  C. 

186;  (1899)  1  Q.  B.  4  ; 
Dixon  V.  ITelU,  62  L.  T.  Rep.  312 ;  17  Cox  C.  C. 

48  ;  25  Q.  B.  Div.  249  ; 
Baft  V.  Mattinscn,  82  L.  T.  Bep.  800 ;  19  Cox  C.  C. 

532; 
Pickava^nce  v.  Piekavance,  84  L.  T.  Bep.  62  ;  (1901) 

P.  60; 
Simeofs  v.  Hansworth  Local  Board,  8   Q.  B.  Div. 

39. 

The  respondent  did  not  appear. 

Lord  Alvbbstonb,  C.J. — The  question  raised 
by  this  case  is  a  point  not  exactly  covered  by 
Beardsley  v.  CHddirtge  {ante,  p.  542 ;  90  L.  T.  Eep. 
651 ;  (1904)  1  K.  B.  847),  and  we  have  to  consider 
whether  there  is  anv  valid  objection  to  a  summons 
being  issued  more  than  twenty- eight  days  after  the 
date  of  the  alleged  offence,  the  information  being 
in  time,  having  been  laid  within  the  twenty- eight 
days.  Now,  sect.  19  (1)  of  the  Sale  of  Food  and 
Drugs  Act  1899  provides  that,  where  any  article  of 
food  or  drug  has  been  purchased  from  any  person 
for  test  purposes,  any  prosecution  in  respect  of 
the  sale  thereof  shall  not  be  instituted  after  the 
expiration  of  twenty-eight  days  from  the  time  of 
the  purchase.  In  Beardsley  v.  (Hddings  {sup.)  the 
summons  was  issued  the  same  day  as  the  infor- 
mation was  laid,  and  we  held  that  the  com- 
mencement of  the  proceedings  was  the  govern- 
ing condition,  and  not  the  service  of  the  sum- 


mons. Wills,  J.  said  in  that  case  that  he  always 
understood  that  in  criminal  proceedings  the 
commencement  was  the  laying  of  the  informa- 
tion, and  he  stated,  "  the  institution  of  a  prosecu- 
tion seems  to  me  to  mean  ordinarily  the  com- 
mencement of  the  proceedings  by  which  a  person 
is  brought  before  the  court."  That  seems  to  me 
to  be  the  right  principle  to  apply.  Ever  since 
Ex-parte  Fielding  (25  J.  P.  759)  it  has  been  held 
that  on  a  proper  and  valid  information  a  series  of 
summonses  can  be  issued  unless  there  has  been  a 
determination  on  the  merits.  Oockbum,  G.J. 
there  said :  '*  The  justices  entertained  the  applica- 
tion in  due  time,  and  thereupon  issued  a  sum- 
mons. That  summons,  however,  from  some  cause 
or  other  was  not  served,  and  dropped.  Why 
should  the  same  justice  not  issue  another  sum- 
mons or  a  series  of  summonses,  if  necessary, 
on  the  same  information  P  "  We  think  here  that, 
as  the  information  was  in  proper  time,  the  issue 
of  the  second  summons  was  valid  and  not  too  late, 
and  the  appeal  must  be  allowed. 

Kbnnbdt  and  Phillimobb,  JJ.  concurred. 

Appeal  allowed. 

Solicitors :  8ha/rpe,  Parker,  and  Co,,  for  A.  ff. 
MiUer,  Norwich. 


Monday,  July  11, 1904. 

(Before  Lord  Alvbbstonb,  C.J.,  Kbnkbdt  and 

Phillimobb,  JJ.) 

Habbis  and  othbbs  (apps.)  v,  Scubfield 

(resp.).  (a) 

Public  health — Drain  or  aewer — Premises  within 
the  same  curtilage — Public  Health  Act  1875  (38 
&  39  Vict.  c.  55). 

Eighteen  houses  separately  occupied  are  not  "  pre- 
mises  within  the  same  curtilage  "  msrely  because 
they  have  a  common  access  arid  a  certain  anumiit 
of  common  accommodation  in  the  way  of  ashpits 
and  water- cl4}sets. 

Therefore  an  open  channel  taking  the  slop  water 
from  such  houses  is  a  sewer  and  not  a  drain 
within  sect  4  of  the  Public  Health  Act  1875. 

Casb  stated  on  an  information  preferred  by  the 
respondent,  the  medical  officer  of  health  for  the 
city  of  Sheffield,  under  the  Public  Health  Act 
1875,  against  the  appellants,  that  a  nuisance 
arising  from  certain  defective  surface  channels 
existed  at  Nos.  7  to  25  in  No.  1  Court,  Eyre-lane, 
Sneffield,  and  that  that  nuisance  was  caused  by 
the  default  of  the  appellants,  and  had  not  been 
abat«'d  after  notice. 

The  following  facts  were  proved  or  admitted 
before  the  justices : — 

The  appellants  were  the  owners  of  eighteen 
houses,  Nos.  7  to  25,  in  No.  1  Court,  Eyre-lane, 
Sheffield.  The  houses  are  back  to  back  houses, 
and  Nos.  7  to  13  form  part  of  a  block  and  Nos.  14 
to  25  are  in  one  block.  Nos.  7  to  13  face  Nos.  14 
to  19,  and  between  them  is  an  open  space  of 
ground  with  a  pavement  on  either  side.  Noe.  20 
to  25  of  the  houses 'face  the  bonndary  wall  on  the 
south-east  side  of  the  court,  and  between  them 
and  the  boundary  wall  is  also  an  open  space  of 
ground  with  a  pavement  on  the  side  thereof.  The 
main  entrance  to  the  court  is  from  a  partiallj 
inclosed  space  of  ground  to  which  an  entrance  is 
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obtained  from  one  of  the  main  thoroughfares. 
The  court  oan  also  be  entered  by  means  of  two 
narrow  passages  made  between  certain  of  the 
numbers — 7  to  13— of  the  houses. 

There  are  two  ashpits  and  thirteen  water-closets 
in  the  court  for  the  use  of  the  tenants. 

On  the  22nd  Jan.  1904  the  respondent  served 
notice  on  the  appellants  of  the  existence  of  a 
nuisance  arising  from  certain  defective  surface 
channels  and  requiring  them  to  abolish  them  and 
do  certain  works,  which  notice  the  appellants  did 
not  comply  with. 

The  surface  channels  are  open  and  not  covered 
in  or  inclosed  in  any  way.  Tne  slop  water  from 
the  sinks  of  each  house  is  carried  oy  a  separate 
channel  I  cut  in  the  pavement  at  right  angles 
to  each  house,  into  a  long  channel  at  toe  side  of 
the  pavements  in  the  court.  There  is  therefore  a 
separate  cross  channel  for  each  house,  and  a 
number  of  these  cross  channels  drain  into  each 
side  channel,  and  the  drainage  is  by  these  side 
channels  into  two  gullies  in  the  court  and  thence 
into  the  main  sewer  outside  the  court.  The 
uf-e  of  the  side  channels  and  cross  channels  con- 
stituted a  nuisance  within  the  meaning  of  the 
Public  Health  Act. 

The  side  channels  and  cross  channels  have 
apparently  been  in  existence  for  many  years. 

The  respondent  contended  that  each  of  the 
side  channels  and  cross  channels  was  a  drain  as 
defijied  by  the  Public  Health  Act  1875,  by  reason, 
as  he  contended,  of  all  the  houses  being  premises 
within  the  same  curtilage,  and  that  the  appellants 
were  therefore  bound  to  do  the  work  required  by 
the  notice. 

The  appellants  contended  that  each  of  the 
side  channels  was  a  sewer  as  defined  by  the 
statute,  as  each  was  used  for  the  drainage  of 
more  than  one  building,  and  that  the  premises 
were  therefore  not  within  the  same  curtilage. 

The  justices  held  that  the  side  channels, 
although  used  for  the  drainage  of  more  than  one 
building,  were  drains  and  not  sewers,  and  they 
were  ox  opinion  that  the  houses  drained  were 
premises  within  the  same  curtilage. 

Danchwerts,  K.O.  and  Beddall  for  the  appel- 
lants.— These  channels  are  sewers  and  not  drains, 
and  must  be  kept  in  repair  by  the  local  authority. 
These  houses  are  not  premises  within  the  same 
curtilage,  which  is  the  only  way  in  which  these 
channels  can  be  said  to  be  drains  within  sect.  4  of 
the  Public  Health  Act  1875.    They  referred  to 

Wilkinton  v.    Llandaff  and  Dinas  Powis   Rural 
Council,  89  L.  T.  Kep.  462 ;  (1908)  2  Ch.  696. 

A  decision  in  point  here  is  8t  Martin- iiuthe' 
Fields  Vestrif  v.  Bird  (71  L.  T.  Rep.  868 ;  (1895) 
1  Q.  B.  428),  where  it  was  held  that  a  conduit 
running  down  the  middle  of  an  arcade  into  the 
main  sewer,  receiving  on  its  way  the  drainage  of 
the  shops  and  bouses  on  each  side,  was  not  a 
drain  used  for  the  drainage  of  one  building  or  of 
premises  within  the  same  curtilage.  That  was  a 
decision  under  sect.  250  of  the  Metropolis  Local 
Management  Act  1855,  but  it  is  in  point  in  this 
case.  It  is  true  that  in  FUbrov)  v.  St.  Leonard's, 
Shoreditch,  Vestry  (72  L.  T.  Rep.  135;  (1895) 
1  Q.  B.  433)  it  was  held  in  the  Oourt  of  Appeal, 
Rigby,  L.J.  dissenting,  that  two  blocks  of  flats 
belonging  to  one  owner,  separated  by  a  causeway, 
open  at  one  end  and  dosed  at  the  other,  were 


premises  within  the  same  curtilage,  but  that  is 
veiT  diflPerent  to  the  present  case,  where  there  are 
eighteen  houses,  and  it  cannot  be  said  that  these 
eighteen  houses  are  within  the  same  curtilage. 

M,  Lush,  K.O.  and  Waddy  for  the  i^espondent. — 
When  one  looks  at  the  facts  of  this  case,  it  is  clear 
that  these  houses  are  within  the  same  curtilage 
just  as  much  as  the  two  blocks  of  flats  in  Pilbrow 
V.  8t,  Leonard's,  Shoreditch,  Vestry  (9wp.),  Both 
8t.  Martin-in-ihe-Fields  Vestry  v.  Bird  (sup.) 
and  Wilkinson  v.  Llandaff  cmd  Dinas  Powis 
Bu/raZ  Cowncil  [swp.)  are  very  different  to  the 
present  case,  and  cannot  be  considered  in  point. 
Whether  or  not  premises  are  within  the  same 
curtilage  is  a  question  of  fact,  and  here  the 
justices  have  found  that  the  houses  drained  were 
premises  within  the  same  curtilage. 

Lord  Alvbbstone,  O.J. — With  some  repei  I 
have  come  to  the  oonolnsion  that  the  decision  of 
the  justices  in  this  case  cannot  be  supported,  and 
I  say  with  some  regret  because  it  often  happens 
that  a  burden  is  put  on  the  local  authority 
in  respect  of  sewers  as  to  the  construction  of 
which  they  had'  no  voice.  But  when  one  con- 
siders the  cases  which  have  been  cited  on 
behalf  of  the  appellants  they  remove  from  my 
mind  any  doubt  as  to  whether  these  channels 
are  or  are  not  sewers.  The  justices  were  of 
opinion  that  the  houses  drained  were  premises 
within  the  same  curtilage,  but  no  decision  has 
been  cited  on  behalf  of  the  respondents  which 
shows  that  a  combination  of  houses  of  this  kind 
can  be  included  in  the  word  "  curtilage,"  and, 
apart  from  any  case  of  that  description,  we  cannot 
bold  that  these  eighteen  houses  can  be  said  to  be 
premises  within  the  same  curtilage.  There  is  no 
definition  of  a  curtilage  which  would  include  a 
number  of  houses  separately  occupied  by  different 
people  simply  because  there  was  a  common  access 
and  a  certain  amount  of  common  accommodation. 
I  think  8t  Martin-in-the- Fields  Vestry  v.  Bird 
covers  this  case,  and  that  case  was  distinguished 
in  Pilbrow  v.  8t,  Leonard's,  8horediteh,  Vestry. 
Therefore  these  houses  cannot  be  said  to  be  within 
the  same  curtilage,  and  these  channels  are  not 
drains,  but  sewers,  and  the  appeal  must  be 
allowed. 

Kennedy,  J. — I  agree.  I  think  this  case  is 
within  the  decision  in  8t.  Martin-in'the-Fields 
Vestry  v.  Bird. 

Phillimobb,  J. — I  agree.  1  cannot  see  how 
it  can  be  said  that  these  houses  are  within  the 
same  curtilage,  for  they  are  separate  houses 
occupied  by  different  people,  and  are  separate  and 
independent  dwellings.  ^^^^  ^^ 

Solicitors  :  Colyer  and  Colyer ;  Richard  F,  and 
C.  L.  8mith,  for  H.  Sayer,  Sheffield. 
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Monday,  Judy  11,  1904. 

(Before  Lord  Alyesstone,  O.J.,  Kennedy  and 

Phillimokb,  JJ.) 

Poplar  Union  (apps.)  v.  Martin  (reap.),  (a). 

Poor  law — Pauper — Wilfully  refusing  or  neglect- 
ing to  maintain  himself — Vagrancy  Act  1824  (5 
Geo.  4,  c.  83),  ».  3. 

In  considering  whether  or  not  a  person  being  able 
wholly  or  in  part  to  maintain  himself  has 
wilfully  refused  and  neglected  so  to  do  within 
sect.  3  of  the  Vagrancy  Act  1824,  because  he  has 
refused  work  outside  the  workhouse  for  which  he 
would  receive  board  and  lodging  and  a  small 
weekly  wa^e,  the  court  must  consider  the  condi- 
tions upon  which  the  work  has  been  offered,  and 
whether  the  refusal  to  accept  such  work  or  such 
conditions  was  reasonable  or  not. 

Oase  stated  on  an  information  charging  the 
respondent  for  that  he  being  a  person  able  wholly 
or  in  part  to  maintain  himself  by  work  or  other 
means  did  wilfully  refase  or  neglect  so  to  do, 
by  which  refusal  or  neglect  he  became  chargeable 
to  the  common  fund  of  the  Poplar  Union. 

The  facts  were  as  follows : — 

The  respondent  was  an  able-bodied  man  of 
« thirty -nine  yoara  of  age,  and  on  the  23rd  Feb. 
1904  waa  admitted  to  the  Poplar  Workhouae,  and 
on  the  13th  April  following  he  and  ten  other  pauper 
inmates  were  taken  by  the  labour  maater  to  the 
farm  colony  eatabliahed  by  William  Booth  at 
Hadleigh,  in  Essex,  for  the  reception  and  employ- 
ment of  destitute  men. 

Under  the  terms  of  an  agreement  between  the 
appellants  and  William  Sooth  the  respondent 
oould  have  started  work  at  the  colony  on  proba- 
tion, receiving  as  remuneration  his  food  and 
lodging  free  and  6d.  a  week  in  the  nature  of 
pocket  money,  and  if  the  respondent  had  after 
two  or  three  weeks  been  employed  upon  brick 
work  he  could  have  earned  4^d.  a  yard  for  digging 
clay,  at  which  rate  of  pay  it  is  possible  for  some 
men  to  earn  SOs.  a  week.  He  waa  told  to  go  to 
work  in  the  brickfield  at  the  colony.  It  waa  not 
possible  to  do  more  than  guess  at  the  remunera- 
tion which  he  might  have  earned  later  on. 

These  terms  were  explained  to  the  respondent, 
and  he  ^aa  asked  to  sign  an  undertaking  to  con- 
form to  the  rules  of  the  colony,  but  he  refused  to 
work  upon  the  terms  or  to  sign  such  undertaking, 
and  left  the  colony. 

On  the  18th  April  1904  the  respondent  returned 
to  the  Poplar  Workhouse,  and  again  became 
chargeable  on  the  rates. 

It  was  contended  on  behalf  of  the  appellants 
that  the  respondent  had  rendered  himself  liable 
to  convicti  n  as  an  idle  and  disorderly  person 
under  sect.  3  of  5  Geo.  4,  c.  83. 

The  magistrate  decided  against  this  contention 
on  the  ground  that  the  respondent  could  not 
legally  be  required  to  work  for  any  one  on  the 
terms  offered,  which  as  to  the  money  wages  were 
for  a  time  no  wages  at  all,  and  as  to  the  food,  &c., 
a  violation  of  the  Truck  Acts.  He  was  of  opinion 
that  the  words  of  the  section  above  referred 
to  ought  to  be  construed  with  reasonable  limita- 
tions  and  reasonable  regard  to  the  class  of  work 
to  which  the  person  charged  had  been  accustomed, 
and  also  to  the  i*ate  of  wages  ordinarily  to  be 
earned  by  persons  engaged   in   similar  employ- 
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ment,  and  he  therefore  held  that  the  respondent 
had  not  been  proved  to  be  a  person  able  wholly 
or  in  part  to  maintain  himself.  The  facta  proved 
did,  indeed,  bring  him  within  the  literal  meaning 
of  the  words  of  the  statute,  but  the  consequences 
of  construing  the  statute  literally  aeemed  to  him 
to  be  auch  that  a  limited  interpretation  must  be 
put  upon  the  atatute. 

He  appended  some  of  the  poaaible  conaequences 
which  influenced  hia  decision  inasmuch  as  the 
respondent  would  not  be  represented  on  the  hear- 
ing of  this  case : 

(a)  Any  employer  of  labour  oatside  the  workboase 
COD  Id  under  threat  of  prooeedings  under  this  etatate 
compel  persons  who  had  entered  the  workhonae  to  work 
for  him  at  merely  nominal  wages  or  even  for  half  their 
food,  iQABmaoh  as  the  remuneration  offered,  however 
small,  must  be  sufficient  to  maintain  the  person  "in 
part." 

(&)  If  men  are  sent  outaide  the  workhouse  to  work 
for  any  employer  on  any  work,  no  matter  how  unauitable 
to  them,  they  would  be  liable  to  conviction  under  this 
statute  as  idle  and  disorderly  on  refusing  or  ndglectiBg 
to  do  such  work,  whereas  in  the  workhouse  they  can 
only  be  convicted  for  refusing  to  work  if  the  work  is 
Buoh  as  is  suited  to  their  age,  strength,  and  c%pacit3r. 
They  have  also  in  the  workhouse  the  benefit  of  the  regu- 
lations laid  down  by  the  Local  Grovernment  Board, 
whereas  outside  the  workhouse  these  cannot  be  applied. 

(c)  A  man  to  whom  employment  might  be  offered 
abroad  or  in  a  colony  might  similarly  be  liable  on  refusal 
to  conviction  under  this  statute. 

The  question  on  which  the  opinion  of  the  oonrt 
was  desired  was  whether  the  magistrate  npon  the 
above-mentioned  statement  of  facta  came  to  a 
correct  determination  and  deciaion  in  point  of 
law,  or  whether  he  ought  to  have  convicted  the 
respondent  and  dealt  with  him  as  an  idle  and 
disorderly  person  under  sect.  3  of  5  Geo.  4,  c.  83. 

Colam  for  the  appellants.  —  There  was  here  a 
wilful  refusal  or  neglect  on  the  part  of  the 
pauper,  and  by  auch  refuaal  or  neglect  he  became 
again  chargeable  to  the  p«iriah.  In  the  work- 
house he  would  have  had  to  work  for  nothing, 
and  really  the  arrangement  that  waa  made  was  in 
hia  favour.  In  Attorney -General  v.  Merthyr  Tydfil 
Union  (82  L.  T.  Rep.  662)  Lindley,  M.R.  said: 
"  The  poor  laws  impoae  on  the  comparativelj 
well- to- do  the  duty  of  aupporting  those  who  by 
reason  of  their  poverty  cannot  maintain  them- 
aelvea.  Thia  being  ao,  the  inability  to  maintain 
himaelf  which  justifies  an  able-bodied  man  in  re- 
quiring relief  from  the  poor  law  authorities  must^ 
I  apprehend,  be  a  real  actual  inability  to  support 
himself  on  any  terms  which  he  can  in  fact 
comply  with,  and  which  aa  between  him  and  the 
ratepayera  do  not  justify  him  in  refusing  to  sup- 
port himself.  He  cannot,  in  my  opinion,  lawfully 
justify  such  a  refusal  on  the  ground  that  he  can- 
nob  obtain  work  on  terms  which,  aa  between  him 
and  his  employer,  he  does  not  consider  reason- 
able.*' This  case  does  not  come  within  the  Truck 
Acts.   He  aiao  referred  to 

Carpenter  v.  Stanley,  38  J.  P.  37. 

The  respondent  did  not  appear. 

Lord  Alvbestonb,  C.J. — If  the  only  course 
open  to  us  had  been  that  we  must  direct  a  convic- 
tion in  this  case,  I  certainly  should  have  had 
the  ^eateat  poaaible  difficulty  in  dealing  with  it. 
Speaking  only  for  myaelf,  I  cannot  think  it  is  suffi- 
cient to  aatiafy  the  obligation  of  a  person  able  to 
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maintain  himself  by  work  or  other  means  wilfully 
refasing  and  neglecting  so  to  do  wholly  or  in 
part  to  prove  somebody  has  offered    him  some 
kind  of  work  on  some  terms  which   he  is  not 
willing  to  accept,  without  the  magistrate  going 
on  to  consider  whether  or  not  the  refusal  under 
the  circumstances  to  take  the  terms  that  were 
offered  to  him   was  sufficient  evidence  to  show 
that  bis  refusal  was  unreasonable.    I  do  not  want 
to  criticise  the  learned  magistrate's  reasons,  but 
I  think  certainly  some  of  them  with  regard  to 
the  opportunity  that  would  be  siven  to  persons 
outside  to  stand  and  compel  labourers  to  come 
and  work  for  them  at  certain  terms  seem  rather 
far  fetched.     On  the  other  hand,  if  under  the 
words  '*  ought  to  be  construed  with  reasonable 
limitations  and  reasonable  regard  to  the  class  of 
work   to  which  the  person  charged  had  been  ac- 
customedal  and  so  to  the  rate  of  wages  ordinarily 
to  be  earned,"  if  he  has  considered  those  matters 
solely  in  connection  with  the  refusal  by  the  man 
to  accept  those  terms,  not  being  unreasonable^-in 
other  words,  it  not  being  a  wilful  refusal  because 
the  terms  imposed  on  him  were  not  fair  terms — 
then  I  think  those  are  considerations  he  may  have 
in  his  mind  in  dealing  with  the  particular  quest 
tion   I  have  indicated.    I   think,  therefore,  the 
case  must  go  ^ack  to  the  magistrate  in  order  to 
decide  whethei  or  not  there  has  been  a  wilful 
refusal  or  neglect  on  the  part  of  this  man  to 
maintain  himself  wholly  or  in  part.    He  must 
consider    whether    or     not,    under    those    cir- 
cumstances,  the  offer  made  to  such  a  man  is 
an  offer  the  refusal  of    which  shows  a    wilful 
determination  not  to  maintain  himself  in  part. 
I   should  like  to  say  that  I  entirely  concur  in 
what   m^  brother  Phillimore  has    said,  that,  if 
the  condition  of  work  is  that  a  man  must  bind 
himself  for  a  definite  time  so  that  he  would  not 
be  aole  to  go  away  and  take  work  elsewhere,  or 
that  he  should  have  to  submit  himself  to  matters 
that  a  man  may  properly  take  objection  to,  those 
should   be    regarded  with  regard  to  the   ques- 
tion of  whether  there  has  been  wilful  neglect  to 
maintain.     The  case  must  go  back  to  the  magis- 
trate to  rehear  with  this  direction.    If  necessary, 
the  prosecution  can  bring  further  evidence  before 
him ;  but  I  certainly  do  not  think  that  the  magis- 
trate should  have  ordered  a  conviction  upon  the 
evidence,  it  being  only  that  he  would  not  accept 
the  Salvation  Armv's  terms. 

Kennedy,  J. — I  am  of  the  same  opinion,  and  I 
quite  share  my  Lord's  views  of  the  impossibilitv 
of  convicting  upon  the  evidence  before  us.  It 
seems  to  me,  with  the  greatest  respect  to  the  learned 
magistrate,  the  statute  has  not  imposed  any  very 
great  difficulty  upon  those  who,  like  the  learned 
magistrate,  have  great  experience  in  these  matters 
of  life  in  Baying  that  the  test  is  to  be,  Can  the 
man,  being  able  wholly  or  in  part  to  maintain 
himself,  be  said  wilfully  to  nave  refused  or 
neglected  to  do  so  P  That  is  the  condition  of  con- 
viction. There  are  many  circumstances — it  would 
be  absurd  to  try  to  enumerate  even  the  majority 
of  them — which,  to  my  mind,  would  justify  a 
magistrate,  although  the  man  is  able-bodied,  in 
saying,  "  I  refuse  to  convict  this  man  of  wilfully 
refusing  or  wilfully  neglecting."  One  of  them,  I 
think,  would  be,  speaking  for  myself — and  I  un- 
derstand my  Lord  takes  entirely  the  same  view — 
if  a  man,  being  put  in  the  pinch  of  a  particular 
necessity  to  ask  for  poor  relief,  was  met  by  an 


alternative  of  signing  an  agreement  of  service  for 
any  length  of  period  at  a  rate  of  wage  which  it 
might  be  possible  to  say  would  help  to  maintain 
him  and  not  charge  the  ratepayers  with  his  keep, 
but  which  would  bind  him  to  serve,  possibly  at  an 
uncongenial  trade  and  occupation,  for  dn  indefinite 
time  and  lose  chances  of  bettering  himself ;  if  a 
man  declines  under  those  circumstances  to  sign 
such  an  agreemnnt,  if  I  were  the  magistrate  I 
should  be  slow  to  say  he  was  wilfully  refusing  or 
neglecting.    In  the  same  way,  if  it  were  a  condition 
of  the  employment  that  he  should  go  to  religious 
or  other  services  to  which  by  conscience  he  was 
averse,    I  should  think  it  would  be  very  good 
grounds  indeed  for  saying,  '*  I  decline  to  convict 
you  if  the  only  opportunity  of  work  shown  you 
is  work  under  those  conditions.*'  Thirdly,  suppose 
a  man  whose  ordinary  occupation  had  been  some- 
thing of  delicate  manual  industry  had,  by  stress 
of   that   industry,    or   otherwise,    been   obliged 
to  come  on  the  rates ;  if  to  that  man  was  offered 
some  employment  which  would  practically  destroy, 
or,  at  any  rate,  practically  injure,  his  opportunity 
of  earning  his  livelihood  in  the  skilled  industry 
to  which  he  was  accustomed — which,  in  fact,  would 
ruin  his  chances  for  the  future — I  think  that  is  a 
matter  again  that  inight  properly  be  considered 
by  the  magistrate.     With  great  respect,  I  should 
not,  as  stated  by  him,  feel  myself  pressed  by  the 
suggestion  that  the  work  was  merely  novel  work — 
work  to  which  he  had  not  been  accustomed — ^nor 
even  by  the  suggestion  that  the  rate  of  wages  was 
less  than  that  ordinarily  earned  by  persons  in 
similar  employment.     As  Lindley,  M.K.  pointed 
out  in  Attorney 'General  v.  Merthyr  Tydfil  Union 
(82  L.  T.  Bep.  662),  which  was  citeid  by  the  learned 
■  counsel  who  has  appeared  before  us,  it  is  not  a  case 
entirely  between  a  man  and  his  own  interest  in 
getting  the  same  wage  as  the  other  persons — the 
man  must  be  regarded  as  a  person  who  is  coming 
upon  the  rest  of  the  folks  in  the  form  of  the  rate- 
payers to  support  him,  and  therefore  mere  novelty 
and  mere  getting  a  low  wage  in  itself  I  should 
be  slow  to  consider  circumstances  which  would 
prevent  my  saying  that  the  refusal  to  accept  the 
work  was  a  wilful  refusal  within  the  statute.    It 
seems  to  me  the  magistrate  ought  to  oonsider  all 
the  circumstances,  and  if  you  look  at  some  of  the 
reasons  given  for  the  result  by  the  learned  magis- 
trate, and  if  you  read  the  statute,  as  it  seems  to 
me  it  ought  to  be  read,  as  asking  the  magistrate 
to  say  on  the  facts,  Did  this  man  wilfully  neglect 
or  refuse  P  I  cannot  conceive  how  any  consequence 
such  as  is  suggested  could  follow,  that  a  man, 
being  sent  to  work  outside  the  workhouse,  no 
matter  how  unsuitable  the  work  might  be,  would 
be  liable  to  conviction  under  the  statute  if  he 
refused  to  do  such  work.    If  the  work  from  any 
reason,  either  inherent  in  the  work  itself  or  in  its 
condition,  was  work  which  a  man  might  reason- 
ably refuse,  you  could  not  say  he  was  wilfully 
refusing  so  that  the  magistrate  would  be  entitled 
to  convict.    As  it  is,  I  am  not  satisfied  that  the 
magistrate  has  considered  the  matter  in  the  plain 
and  simple  aspect,  but  I  think  he  has  brought  in 
some  considerations  which  I  should  not  treat  as 
proper  considerations,  or  as  decisive  of  this  matter 
against  a  conviction. 

Phillimobe,  J.— I  am  of  the  same  opinion. 
What  the  magistrate  had  to  determine  was 
whether  this  man  wilfully  neglected  or  refused  to 
maintain  himself.    The  fact  that  he  was  offered 
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work  by  whiob  he  oould  have  earned  food  and 
shelter  and  some  small  amount  of  money  besides 
is  not  enoush  proof  that  he  has  ref  ased  to  main- 
tain himseLF,  because  the  work  may  have  been 
offered  on  unreasonable  terms.  But,  if  the  work 
is  offered  on  reasonable  terms,  his  refusal  to  aooept 
it  may  have  been  very  flrood  evidenoe  on  which  a 
magistrate  can  hold  that  it  is  a  refusal  to  main- 
tain himself  wholly  or  in  part.  I  do  not  want  to 
go  into  unnecessary  details  fettering  the  magistrate, 
but  it  would  seem  to  me  that  to  a  person  in  the 
condition  of  a  pauper  in  the  charge  of  the  parish 
any  remuneration  which  would  give  that  man 
shelter  and  food  and  the  possibility  of  renewing 
his  clothes  when  worn  out,  if  not  coupled  with 
extraneous  objectionable  terms,  would  be  work 
offered  on  reasonable  terms.  Any  extraneous 
objection  to  the  terms,  such  as  undue  length  of 
tenure,  rigorous  conditions  of  conduct,  or  any- 
thing of  that  kind,  might  be  very  good  ground  on 
which  the  magistrate  could  find  the  terms  offered 
were  unreasonable.  Finally,  I  should  like  to  say 
(we  have  only  heard  the  case  out  upon  one  side) 
that  I  have  been  utterly  unable  to  see  for  myself 
how  the  terms  offered  to  the  respondent  in  this 
case  could  be  said  to  be  a  violation  of  the  Truck 

Case  remitted. 

Solicitors :  0.  F.  Young  and  Son, 


Monday,  July  11,  1904. 

(Betore  Lord  Alvbbstonb,  C.J.,  Kbnnedy,  and 

Phillimobe,  JJ.) 

Ghenbt  (app.)  V.  Tallowin  (re8p.).(a) 

■ 

Bating — Poor  rate — Application  for  distress  war- 
rant —  Objection — Retrospective  rate — Jurisdic- 
tion of  justices — Title  of  rate — Poor  Bate  Assess- 
ment and  Collection  Act  1869  (32  &  33  Vict, 
c,  41),  8,  14. 

An  objection  to  a  rate  that  it  is  retrospective 
cannot  be  taken  on  an  application  for  a  distress 
warrant  to  enforce  payment. 

The  title  of  a  rate  complies  with  sect.  14  of  the 
Poor  Bate  Assessment  and  Collection  Act  1869  if 
it  states  the  date  of  the  making  of  the  rate  and 
the  date  wp  to  which  the  expenses  that  it  is 
estim^ated  to  meet  will  be  incurred. 

Cask  stated. 

At  a  court  of  summary  jurisdiction  held 
for  the  Division  of  Swainsthorpe,  in  the  county 
of  Norfolk,  on  the  4th  March,  a  complaint 
dated  the  27th  Feb.  1904  was  preferred  by 
the  appellant,  acting  as  assistant  overseer  of 
the  parish  of  Bramerton,  Norfolk,  that  the  re- 
spondent, described  as  of  Bramerton,  being  a 
person  duly  rated  and  assessed  to  the  relief  of 
the  poor  of  the  parish  in  and  by  a  certain  poor 
rate  made  on  the  6th  Nov.  1903  in  respect  of  a 
house  and  farm  land  in  the  sum  of  5s.  4^(2.,  had 
not  paid  the  sum  or  any  part  thereof,  but  had 
refused  so  to  do. 

The  following  facts  were  proved  or  ad- 
mitted : — 

The  respondent  was  summoned  to  appear  on 
the  4th  March  1904  to  show  cause  why  he  had 
not  paid  the  rate  mentioned  in  the  complaint 
hereinafter  set  forth. 

(a)  Beportad  by  W.  oi  B.  Hkrbest,  Esq.,  BarrUter-at-Law. 


The  sum  in  question,  5«.  4^(2.,  was  part  of  a 
large  sum,  the  balance  of  which  had  been  duly 
paid  by  respondent  without  demur. 

The  following  is  a  copy  of  the  heading  of  the 
rate: 

Parish  of  Bramerton,  Norfolk. — ^Bate  made  the  6t]i 
Nov.  1903.— An  asaesBment  for  the  relief  of  the  poor  of 
the  pariah  of  Bramerton,  in  the  ooonty  of  Norfolk,  and 
for  other  purposes  chargeable  thereon  aooording  to  law 
made  the  6th  Nov.,  in  the  year  1908,  after  the  rate  of 
le.  6d.  in  the  ponnd  on  hnildings  and  other  heredita- 
ments not  heing  agrionltnral  land,  whioh  ie  estimated  to 
meet  all  the  expenses  for  the  above  purposes  whioh  will  be 
inonrred  before  the  25th  March  next,  and  which  rate 
we  declare  to  be  payable  by  two  eqnal  instalmenta — 
that  is  to  say,  in  November  and  February  next. 

At  the  heariug  of  the  summons  the  appellant 
appeared  and  proved  his  authority  to  take  proceed- 
ings, and  produced  the  rate-book  for  Bramerton 
showing  the  making  and  publication  of  the  rate. 
He  also  proved  the  rating  of  the  respondent  amd 
nonpayment  after  demand  for  seven  days  previoas 
to  the  summons. 

The  appellant  gave  evidence  on  oath  that  he 
was  present  when  the  rate  was  made  by  the 
overseers  in  Bramerton  parish ;  that  the  overseers 
met  for  that  purpose,  and  that  precepts  on  con- 
tribution orders  from  the  guardians  of  the 
Henstead  Union  were  produced,  each  dated  the 
8th  Oct.,  being  the  contributions  required  by  the 
guardians  from  the  parish  of  Bramerton,  and  thai 
the  meeting  was  certainly  held  after  the  8th  Oct. ; 
that  the  rate  was  duly  allowed  by  the  justices  on 
the  6th  Nov.  following ;  that  the  respondent  came 
into  or.cupation  of  his  premises  on  the  11th  Oct. 
1903,  and  that  he  refused  to  pay  the  58.  4^(1. 
because  he  was  not  the  occupier  from  the  29th 
Sept.  1903  up  to  that  day ;  that  the  rate  was  in 
respect  of  expenses  to  be  incurred  by  the  guardians 
up  to  the  25th  March  1904 ;  that  the  period  from 
wnich  the  rate  was  to  start  was  not  set  out  in  the 
heading  of  the  rate  because  it  was  not  the  custom, 
and  the  appellant  ha.d  never  heard  it  was  his  duty 
to  do  it.  The  appellant  would  not  admit  it  was 
a  six  months  rate,  though  he  produced  on  reqoest 
the  contribution  orders  served  on  him  in  the 
previous  half  year  which  mentioned  expenses  to 
be  incurred  by  the  guardians  up  to  the  SS^th  Sept. 
1903.  The  appellant  contended  that  though  tne 
respondent,  if  he  had  quitted  the  day  before  the 
6th  Nov.,  the  date  of  allowance,  could  undpr  the 
decision  in  Beg.  v.  Tempest  (14  Times  L.  Bep. 
199)  have  escaped  all  payment,  he  by  staying  on 
and  his  name  appearing  in  the  rate-book,  now 
became  liable  to  the  entire  rate,  and  that  it  was 
no  concern  of  the  overseers  whether  he  had  or 
had  not  been  in  occupation  between  the  29th  Sept. 
and  the  11th  Oct.  1903,  and  that  in  tact,  so  far  as 
the  overseers  were  concerned,  there  was  a  blank 
time  between  the  29th  Sept.  and  the  date  of 
allowance,  but  that  as  soon  as  the  allowance  took 
place  the  persons  rated,  if  they  were  then  in  occu- 
pation, became  liable  in  regard  to  the  entire  rate. 

There  was  no  dispute  as  to  the  sending  of  the 
demand  notes  for  the  rate.    Correspondence  was 

gut  in  on  both  sides  showing  that  the  respondent 
ad  declined  to  pay  the  proportion  of  the  rate 
demanded,  which  the  respondent  found  to  be 
58.  4id.,  for  the  period  from  the  29th  Sept.  to  the 
11th  Oct.  when  he  took  possession. 

The  respondent  then  gave  evidence  on  oath 
that  he  had  paid  the  whole  of  the  first  inatabnent 
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of  the  rate  demanded,  less  58.  4^(2.,  the  propoi*tion 
for  the  period  between  the  29tb  Sept.  and  the 
11th  Oct.  1903,  on  the  assumption  that  the  rate 
was  a  six  months  one  from  the  29th  Sept.  1903 
to  the  25th  March  1904;  that  his  tenancy  only 
began  on  the  11th  Oct.  1903,  and  he  objected  to 
pay  rates  for  a  period  when  he  could  not  have 
been  in  possession. 

It  was  contended  on  behalf  of  the  respondent : 
(a)  That  under  32  &  33  Vict.  c.  41,  s.  14,  overseers 
were  required  to  set  forth  in  the  title  of  the 
rate  the  period  for  which  the  same  is  estimated, 
and  this,  by  giving  no  starting  date,  they  had 
failed  to  do ;  (6)  that  under  sect.  17  of  the  same 
Act  a  poor  rate  shall  be  deemed  to  be  made  on 
the  day  when  it  is  allowed  by  the  justices,  and 
that  liability  to  pay  a  rate  is  incufred  between 
the  time  when  it  is  made  and  a  given  date  (in 
this  case  the  25th  March  1904),  and  that  the 
period  for  which  the  rate  is  made  is  the  period 
between  these  two  dates,  and  consequently  that 
the  respondent,  had  he  wished,  could  bave  refused 
to  pay  the  whole  proportion  up  to  the  date  of 
allowance  (the  6th  Nov.  1903),  whereas  he  had  only 
exercised  his  rights  as  regards  the  few  days  pre- 
vious to  the  commencement  of  his  tenancy  (see 
Davis  V.  Woodfield  (81  L.  T.  Rep.  782) ;  (c)  that  it 
was  absurd  to  say,  as  appellant  had  done,  the  rate 
was  not  a  six  months  rate  beginning  on  the 
29th  Sept.  and  only  dated  from  the  day  of 
allowance ;  (d)  that  guardians  as  refi^ards  contri- 
bution orders  and  overueers  as  regards  prepara- 
tion and  obtaining  allowance  of  rates  we*  e  guilty 
of  laches  and  delay,  and  should  get  their  rates 
allowed  at  the  beginning  of  the  half  year. 

It  was  contended  by  the  app^-llant,  supple- 
menting his  before- mentioned  argument  and 
answers  to  cross-examination :  (a)  That  the  rate 
and  heading  had  been  made  in  accordance  with 
the  form  prescribed  by  art.  16  of  the  order  made 
under  the  Agricultural  Bating  Act  1896,  and  the 
form  in  sched.  Y  to  that  order,  and  that  the 
order  requires  every  poor  rate  to  be  made  in  such 
form ;  (6)  that  sect.  14  of  32  &  33  Vict.  c.  41 
must  be  read  as  amended  by  the  Agricultural 
Bates  Order  1896,  the  effect  of  wbich  is  to  reader 
the  statement  of  the  date  previously  to  which  the 
expenses  wbich  the  rate  is  made  to  meet  will  be 
incurred  a  sufficient  compliance  with  sect.  14  of 
32  &  33  Vict.  c.  41 ;  (c)  that  it  had  been  the 
invariable  custom  for  the  contribution  orders  to 
be  made  out  by  the  guardians  at  their  first 
meeting  in  the  half  year,  in  this  case  the 
8th  Oct.,  and  that  it  was  not  possible  for  the  rate 
collectors  as  a  body  (some  being  uneducated  men) 
to  get  their  rates  ready  for  allowance  before  tne 
first  fortnightly  meeting  of  the  magistrates  in 
the  following  month  (in  this  case  November). 

The  justices  found  as  a  fact  that  the  respon- 
dent only  came  into  occupation  on  the  11th  Jot. 
1903 ;  that,  though  not  stated  at  the  head  of  the 
rate,  the  rate  was  intended  and  was  generally 
known  to  be  meant  to  cover  the  period  of  six 
months  from  the  29th  Sept.  1903  to  the 
25th  March  1904 ;  and  that  the  respondent,  under 
Beg,  V.  Tempest  (14  Times  L.  Bep.  199;  and  Davis 
V.  Woodfield  (81  L.  T.  Bep.  782)  could,  had  he 
wished,  have  declined  to  pay  the  entire  propor- 
tion of  such  six  months  rate  previous  to  the  date 
of  allowance  (the  6th  Nov.  1^3),  and  was  there- 
fore (i/or<iori  not  liable  for  the  58.  ^d.,  the  pro- 
portdon  from  the  29th  Sept  1903  to  the  11th 


Oct.  1903,  the  period  previous  to  his  occupation, 
and  they  therefore  dismissed  the  complaint. 

The  question  for  the  opinion  of  the  court  was 
whether  in  the  circumstances  aforesaid,  as  the 
respondent  admitted  that  at  the  date  when  the 
rate  wsLs  allowed  he  was  in  occupation  of  the 
premises  for  which  he  was  rated  in  the  rate,  and 
as  the  rate  had  been  duly  allowed,  the  justices 
were  bound  to  issue  a  distress  warrant  for  the 
unpaid  balance  of  the  sum  at  which  the  respon- 
dent was  rated  in  the  rate. 

Byde  for  the  appellants. — The  justices  here 
had  no  jurisdiction  to  enter  upon  an  inquiry  and 
to  consider  whether  the  respondent  was  in  occu- 
pation before  the  r^ite  was  made.  If  the  respon- 
dent was  in  occupation  at  the  date  of  the  rate, 
which  was  in  fact  admitted,  and  the  rate  was  in 
proper  form  and  was  not  bad  on  its  face,  the  duty 
of  the  justices  was  purely  ministerial  unless  it 
was  shown  that  there  was  no  jurisdiction  to  make 
the  rate  at  all,  as,  for  instance,  if  the  respondent 
had  no  property  in  the  patish.    He  referred  to 

Westminster  City  Council  v.  Army  and  Navy 
AuanUary  Co-operative  Supply,  20  Mag.  Cas.  619  ; 
87  L.  T.  Rep.  78  ;  (1902)  2  K.  B.  125  ; 

Heg.  V.  Kingston  Justices^  E.  B.  A  E.  256 ; 

Durrant  v.  Boys,  6  T.  B.  580  ; 

Ex  parte  May,  2  B.  &  S.  426 ;  3  L.  J.  161,  M.  C. 

If,  however,  the  justices  had  jurisdiction  to  go 
behind  the  rate,  they  were  wrong  in  the  conclusion 
to  which  they  came,  for  although  if  the  respon- 
dent's  tenancy  had  terminated  before  the  date 
of  the  allowance  he  would  not  have  been  liable, 
as  his  tenancy  was  in  existence  after  that  day  he 
is  liable  for  the  whole  amount  of  the  rate.  The 
period  for  which  the  rate  is  made  does  not  com- 
mence at  the  end  of  the  half  year,  but  from  the 
date  of  the  making  of  the  rate,  which,  by  sect.  17 
of  the  Poor  Bate  Assessment  and  Collection  Act 
1869,  is  the  date  of  the  allowance  by  the  justices. 
He  also  referred  to 

Reg.  V.  Tempest,  14  Times  L.  Bep.  199  ; 
Davis  V.  Woodfield,  81  L.  T.  Bep.  782.         • 

The  mere  fact  that  the  title  of  the  rate  does  not 
state  on  its  face  from  what  date  the  rate  com- 
mences does  not  render  it  invalid.  It  is  enough 
that  it  states  the  date  previous  to  which  the 
expenses  to  be  Incurred  are  to  be  met  by  the  rate 
in  question.     He  referred  to 

Poor  Bate  Asaessment  and  Colleotion  Act  1869 
(32  &  33  Vict.  c.  41),  8.  14; 

Agrioultoral  Bates  Order  1896,  art.  16,  ached.  T. 

Stevensor^  for  the  respondent. — The  rate  is  bad 
on  its  face,  because  it  does  not  follow  sect.  14  of 
the  Poor  Bate  Assessment  and  Collection  Act 
1869,  which  provides  that  the  overseers  of  every 
parish  when  they  make  a  poor  rate  shall  set  forth 
in  the  title  of  the  rate  the  period  for  which  the 
same  is  estimated,  and  here,  although  the  date 
when  the  rate  is  to  end  is  stated,  the  date  of  its 
commencement  is  not  so  stated.  The  justices 
have  jurisdiction  to  entertain  this  matter  because 
the  rate  is  bad  on  its  face. 

Lord  Alybbstonb,  G.J. — In  cases  which  have 
been  before  us  on  distress  warrants  for  rates  we 
have  said  more  tJian  once  that  we  do  not  pretend 
to  give  an  exhaustive  enumeration  of  all  the  ob- 
jections that  can  be  taken  on  an  application  for 
such  a  warrant,  and  of  all  the  grounds  on  which 
magistrates  may  have  a  discretion  whether  or  not 
they  will  onf  oroe  payment  of  the  rate  by  the  issae 
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of  a  distress  warrant.  But  there  are  certain 
things  which  cannot  be  raised  on  such  an  appli- 
oation.  Here  the  precept  of  the  guardians  was 
made  on  the  8th  Oct.,  and  the  rate  was  made  and 
allowed  bj  the  justices  on  the  6th  Nov.  for  ex- 
penses from  the  29th  Sept.  to  the  25th  March. 
The  respondent  went  into  occupation  of  the  pre- 
mises for  which  he  was  rated  on  the  11th  Oct., 
and  he  says  that  this  rate  was  made  in  respect  of 
expenses  incun*ed  from  the  29th  Sept.,  and  he 
objects  to  pay  that  part  of  the  rate  which  applies 
to  the  expenses  incurred  from  that  date  to  when 
he  went  into  occupation.  1  think  the  rule  in 
Davis  V.  Woodfield  (sup.)  is  right,  that  if  a  person 
is  in  occupation  at  the  date  of  the  allowance  of 
the  rate  he  is  liable  to  the  rate,  for  the  date  of 
the  allowance  is  to  be  taken  as  the  date  of  the 
commencement  of  the  period  for  which  the  rate  is 
made.  That  also  seems  to  be  the  principle  acted 
on  in  Beg.  v.  Tempest  {sup.).  It  may  be  that  an 
objection  may  be  taken  to  a  rate  as  being  retro- 
spective if  it  is  intended  to  cover  antecedent  ex- 
penses incurred  before  it  is  allowed,  but  that  is  a 
matter  for  appeal  to  quarter  sessions  ( Waddington 
V.  City  of  London  Union,  E.  B.  &  E.  370),  and  it  is 
no  answer  to  an  application  for  a  distress  warrant : 
(Beg.  V.  Kingston  Justices,  E.  B.  &  E.  256).  It 
has  been  suggested  that  the  law  has  been  altered 
by  sect.  14  of  the  Poor  Bate  Assessment  and 
Collection  Act  1869  which,  when  it  says  that  the 
title  of  the  rate  is  to  specify  the  period  for  which 
the  same  is  estimated,  means  that  it  must  give 
both  the  termintLS  a  quo  and  the  terminus  ad 
quern  the  rate  was  made,  and,  as  that  was  not 
stated,  the  rate  was  invalid  on  its  face  and  the 
justices  were  entitled  to  take  that  into  account.  I 
think,  however,  that  section  was  passed  with 
regard  to  the  existing  law,  and,  as  the  date  of  the 
rate  was  its  starting  point  and  that  date  is  given 
here,  there  is  nothing  on  the  face  of  the  rate  to 
show  that  it  was  bad.  In  my  opinion  the  respon- 
dent is  wrong,  and  the  distress  warrant  ought  to 
go  for^the  full  amount. 

Kennedy,  J. — I  am  of  the  same  opinion. 

Phillimorb,  J.— I  agree.       Appeal  allowed. 

Solicitors :  Crowders,  Vizard,  and  Oldham,  for 
Mills  and  Beeve,  Norwich;  Bawlings  and  Butt 
for  W.  E.  Keefe,  Norwich. 


Monday,  July  11,  1904. 

(Before  Lord  Alvebstone,  O.J.,  Kennedy  and 

Phillimobe,  JJ.) 

McNair  (app.)  v.  Ho  ban  (reap.),  (a) 

Food  and  drugs — Margarine  in  tub  in  shop — 
Package — Margarine  Act  1887  (50  &  51  Vict, 
c.  29),  8.  6. 

A  tvJ>  standing  at  the  back  of  the  counter  from 
which  margarine  is  scooped  to  be  supplied  to  a 
customer  is  a  "  package  "  within  sect.  6  of  the 
Margarine  Act  1887,  and  must  be  marked  in 
a^xordance  with  that  section. 

Case  stated  on  a  complaint  preferred  by  the 
appellant  against  the  respondent  for  unlawfully 
exposing  for  sale  certain  margarine  contained  in 
an  open   package    which  was    not     branded  or 

(a)  Beportad  by  W,  DS  B.  Hhbbb&t,  Esq  ,  Bftrristar-at-Law. 


durably  marked   '*  Margarine*'  in  printed  capital 
letters,  contrary  to  the  Margarine  Act  1887. 

Upon  the  hearing  of  the  summons  the  following 
facts  were  proved  : — 

The  appellant  is  a  sanitary  inspector  appointed 
by  the  mayor,  aldermen,  and  councillors  of  the 
city  of  Westminster. 

The  respondent  keeps  a  shop  at  41.  York- street, 
and  is  a  dealer  in  margarine  by  retail  at  such 
shop. 

Tne  respondent  on  the  8th  Dec.  1903  had  in 
his  shop  at  the  back  of  his  counter,  in  full  view 
of  anyone  entering  the  shop,  several  tubs  open  at 
the  top  containing  margarine.  As  the  respon- 
dent sold  the  margarine  he  scooped  it  from  the 
tubs  for  the  purpose  of  delivering  the  same  to 
his  customer^. 

The  tubs  containing  the  margarine  were  not 
branded  or  marked  "Margarine  in  accordance 
with  sect.  6  of  the  Margarine  Act  1887  or  in  any 
way. 

The  appellant  on  the  8th  Dec.  1903  obtained 
a  sample  from  one  of  the  tubs  of  margarine,  and 
duly  f  ulfilUed  his  obligations  in  dealing  with  such 
sample  in  compliance  with  the  proyisions  of  the 
Margarine  Act  1887. 

On  the  part  of  the  appellant  it  was  contended 
that  the  tub  from  which  the  margarine  was  taken 
was  a  package  conteining  margarine,  and  that, 
the  same  not  being  branded  or  marked  in  accord- 
ance with  sect.  6  of  the  Margarine  Act  1887,  the 
respondent  was  guilty  of  the  offence  with  which 
he  was  charged. 

The  magistrate  was  of  opinion  that  the  tub 
contained  margarine,  but,  having  regard  to  the 
mode  in  which  it  was  used,  it  being  only  used  as 
a  store  for  the  margarine,  it  was  not  a  package 
within  the  meaning  of  sect.  6  of  the  Margarine 
Act  1887,  and  he  therefore  dib missed  the 
summons. 

The  question  upon  which  the  opinion  of  the 
court  was  desired  was  whether,  upon  the  above 
stetement  of  facto,  the  magistrate  came  to  a 
correct  determination  and  decision  in.  point  of 
law. 

D.  C.  Barthy  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  Alvebstone,  C.J. — Knowing  the  object 
of  this  Act  is  to  make  sure  that  when  a  person 
asks  for  butter  he  shall  get  butter,  and  when  he 
asks  for  margarine  he  will  get  margarine,  I  think 
this  case  is  clear,  and  it  must  go  back  to  the 
magistrate  to  convict. 

Kennedy  and  Phillimobe,  JJ.  concurred. 

Appeal  allotoed. 
Solicitors :  Allien  and  Son. 
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Thunday,  July  U,  1904. 

(Before  Lord  Altbbstonb,  O.J.,  Kbnnedy  and 

Phillimobb,  JJ.) 

Bbx  (on  the  prosecution  of  the  Board  of  Trade) 
(app.)  V.  Goldbbbo  (reap.),  (a) 

Shipping — Offence — Going  on  board  ship  at  end 
of  voyage  toithout  authority^ Liability  to  six 
months*  imprisonment — Offence  to  be  **  prosecuted 
summarily^' — Bight  to  trial  by  jury — Merchant 
Shipping  Act  1894  (57  A  58  Vict.  c.  60),  ss,  218, 
680,  sub'S  1  (6) — Summary  Jurisdiction  Act  1879 
(42  &  43  Vict  e.  49),  s.  17. 

Sect,  680,  sub- sect,  1  (&),  of  the  M&rchant  Shipping 
Act  1894  jtrovides  that  an  qfence  under  the  Act 
made  punishable  with  imprisonment  for  a  term 
not  exeeedina  six  months,  or  by  a  fine  not  exceeding 
1001.,  **  shcul  be  prosecuted  summarily  in  manner 
provided  by  the  Summary  Jurisdiction  Acts." 

Held,  that  this  sub- section  does  not  exclude  sect.  17 
of  the  Summary  Jurisdiction  Act  1879,  under 
which  a  person  charged  before  a  court  of  summary 
jurisdiction  with  an  offence  in  reepect  of  which 
he  is  liable  to  imprisonment  for  a  term  exceeding 
three  m<mths,  has  a  right  to  be  tried  by  a  jury ; 
and,  consequently,  if  a  person  is  charged  under 
sect  218  of  the  Merchant  Shipping  Act  with 
wnlawfuUy  going  on  board  a  ship  whieh  has 
arrived  d  the  end  of  her  voyage,  whereby  he 
becomes  liable  wnder  that  section  to  a  fine  not 
exceeding  20Z.,  or,  at  the  discretion  of  tne  court, 
to  imprisonment  not  exceeding  six  months,  such 
person  has  the  right  upon  being  charged  before 
the  court  of  summary  jurisdiction,  to  daim  to  be 
tried  by  a  jury, 

Gasb  stated  hy  the  stipendiary  magistrate  for  the 
borough  of  West  Ham. 

At  a  court  of  summary  jurisdiction  held  at  the 
Police-court,  Stratford,  in  the  borough  of  West 
Ham,  in  the  county  of  Essex,  and  within  the 
metropolitan  police  district,  on  the  2nd  June  1904, 
an  information  preferred  by  the  solicitor  to  and 
on  behalf  of  the  6oard  of  Trade  (hereinafter  called 
the  appellant)  against  Abraham  Goldberg  (herein- 
after called  the  respondent)  for  an  offence  against 
sect.  218  of  the  Merchant  Shipping  Act  1894 
(57  &  58  Yict.  c.  60)  was  heard  and  determined 
by  the  magistrate,  and  upon  such  hearing  the 
magistrate  at  the  request  of  the  respondent 
pursuant  to  sect.  17  of  the  Summary  Jurisdiction 
Act  1879,  committed  the  respondent  for  trial  at 
the  adjourned  borough  sessions. 

The  facts  were  as  follows : — 

The  appellant  was  the  solicitor  to  and  on  behalf 
of  the  Board  of  Trade,  and  the  respondent  was 
Abraham  Gk>ldberg,  a  tailor,  carrying  on  business 
at  Victoria  Dock- road,  E. 

The  information  laid  by  the  appellant  charged 
that  the  respondent,  on  the  30th  May  1904,  in  the 
borough  of  West  Ham,  not  then  being  in  His 
Majesty's  service,  and  not  being  duly  authorised 
by  law  for  the  purpose,  did  unlawfully  go  on 
board  the  British  ship  Acanthus,  lying  at  D. 
Jetty,  Victoria  Dock,  which  vessel  had  arrived  at 
the  end  of  her  voyase,  without  the  permission  of 
the  master  of  the  ship,  before  the  seamen  law- 
fully left  the  ship  at  the  end  of  their  engage- 
ment or  were  discharged,  contrary  to  the  xorm 
of  the  statute  in  such  case  made  and  provided  : 
(sect.  218  of  the  Merchant  Shipping  Act  1894). 

(m)  Btp<irtad  hy  W.  W.  Obb.  Eaq., 

Mag.  Cab.— Vol.  XXL 


On  the  hearing  of  the  information  before  the 
magistrate,  on  the  2nd  Jane  1904,  as  it  appeared 
to  him  that  the  respondent  was  liable  on  summary 
conviction  of  the  offence,  to  be  imprisoned  in  the 
first  instance  for  a  term  exceeding  three  months, 
after  the  charge  had  been  read  to  nim  and  before 
the  same  was  gone  into,  the  magistrate  addressed 
the  respondent  to  the  foilowiDg  effect,  as  required 
by  sect.  17  of  the  Summary  Jurisdiction  Act 
1879 :  **  You  are  charged  with  an  offence  in 
respect  of  the  commission  of  which  you  are 
entitled,  if  you  desire  it,  instead  of  being  dealt 
with  summarily  to  be  tried  by  a  jury.  Do  you 
desire  to  be  tried  by  a  jury  P  "  and  the  magistrate 
added  to  such  address  the  statement  suggested 
by  the  section. 

The  respondent,  who  was  not  represented, 
claimed  to  oe  so  tried. 

Upon  this  counsel  for  and  on  behalf  of  the 
appellant  objected  to  the  option  being^  given  to 
the  respondent^  of  being  tried  by  a  jury.  In 
support  of  his  objection  he  contended :  First,  that 
sect.  680,  sub-sect.  1  (6),  of  the  Merchant  Shipping 
Act  1894,  which  prescribes  the  manner  of  prose- 
cution of  offences  against  sect.  218  of  the  Act, 
required  that  the  charge  must  be  dealt  with 
summarily,  and  that  the  magistrate  ought  there- 
fore to  have  heard  the  case,  and  not  to  have  sent 
it  to  the  borough  sessions;  and  that  any  pro- 
visions of  the  Summanr  Jurisdiction  Acts  which 
give  an  option  to  the  defendant  in  certain  cases 
to  claim  to  be  tried  by  a  jury  did  not  apply  to 
prosecutions  governed  by  sect.  680,  sub-sect.  1  (b), 
of  the  Merchant  Shipping  Act  1894.  Secondly, 
that  sect.  17  of  the  Summary  Jurisdiction  Act 
1879  did  not  apply  to  a  charge  which  was  punish- 
able by  '*  a  fine,  or.  at  the  discretion  of  the  court, 
to  imprisonment  for  a  term  exceeding  three 
months,"  such  as  a  charse  under  sect.  218  of  the 
Merchant  Shipping  Act  1894,  which  is  punishable 
with  a  fine  not  exceeding  201.,  or  at  the  discretion 
of  the  court  with  imprisonment  for  any  term  not 
exceeding  six  months. 

In  support  of  his  contention  he  quoted  the  cases 
of  Carle  v.  EUcington  (56  J.  P.  359)  and  Williams  v. 
Wynne  (52  J.  P.  343),  but  the  magistrate  con- 
sidered that  these  cases  were  not  in  point,  and  did 
not  sapport  the  wpellant's  contention,  inasmuch 
as  in  i/arle  v.  EUeington  (ubi  sup,)  it  was  simply 
held  that  sect.  17  did  not  extend  to  a  case  where 
more  than  three  months'  imprisonment  could  be 
given  for  nonpayment  of  a  fine,  but  only  applied 
where  the  offence  was  punishable,  as  in  this  case, 
by  imprisonment  in  the  first  instance,  and  in 
Williams  v.  Wynne  {ubi  eup,)  the  punishment  by 
imprisonment  in  the  first  instance  only  extended 
to  three  months. 

The  magistrate  overruled  the  appellant's  first 
objection,  because  he  was  of  opinion  that  as 
sect.  680,  sub-sect.  1  (&),  of  the  Merchant  Shipping 
Act  directed  that  the  offence  should  be  prosecated 
summarily  in  manner  prescribed  by  the  Summary 
Jurisdiction  Acts,  such  Acts  applied  in  their 
entirety  to  this  prosecution,  and  that  sect.  17  of 
the  Summary  Jurisdiction  Act  1879  laid  impera- 
tively on  him  the  dut^  of  informing  the  respondent 
of  ms  riffht  to  a  trial  by  a  judge  and  T^t^  (^e 
Beg.  V.  Cockshott ;  Ex  parte  iMkaby,  62  J.  P. 
325),  and  he  overruled  his  second  objection  because 
he  was  of  opinion  that  such  last-mentioned  section 
applied  to  all  cases  in  which  he  had  the  discre- 
tion to  impose  in  the  first  instance  more  than 
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three  months'  imprisonment  for  the  offence,  and 
he  therefore  ruled  that  the  respondent  was 
entitied  to  be  tried  by  a  jury. 

The  evidence  for  the  appellant  was  then  heard 
by  the  magistrate,  and  on  that  evidence  he  com- 
mitted the  respondent  to  trial  at  the  adjourned 
borough  sessions,  and  he  bound  him  over  in 
his  own  recognisances  in  202.  to  appear  at  the 
sessions. 

The  question  for  the  opinion  of  the  court  was  -. 
Whether  upon  the  facts  stated  the  magistrate  was 
right  in  determining  that  the  respondent  was 
entitled  to  claim  the  right  to  be  tried  by  a  jury 
under  sect.  17  of  the  Summary  Jurisdiction  Act 
1879,  and  in  committing  him  to  take  his  trial  at 
the  adjourned  sessions  for  the  borou^^h  of  West 
Ham,  or  whether  he  ought  to  have  heard  the  case 
summarily  without  giving  the  respondent  the 
option  to  go  for  trial. 

If  the  court  should  be  of  opinion  that  the 
magistrate  was  right,  then  the  committal  to  the 
sessions  was  to  stand ;  but  if  he  was  wrong  in 
determining  that  the  respondent  was  entitled  to 
be  tried  by  a  jury,  and  that  the  magistrate  ought 
to  have  heard  the  case  summarily,  then  the  court 
were  to  remit  the  case  to  the  magistrate  with 
such  directions  as  they  might  thiuk  fit  to  give, 
or  were  to  make  such  other  order  in  the  matter 
as  the  court  might  think  fit. 

The  Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60)  provides : 

Sect.  218.  Where  a  ship  is  about  to  arrive,  is  ariving, 
or  has  arrived  at  the  eod  of  ber  voyage,  and  any  person, 
not  beings  in  Her  Majesty's  servioe  or  not  being  daly 
authorised  by  lav  for  the  purpose — (a)  goes  on  board 
the  ship,  without  the  permisoion  of  the  master,  before 
the  seamen  lawfully  leave  the  ship  at  the  end  of  their 
engagomeut,  or  are  discharged  (whiohever  last  happens) ; 
or  (b)  being  on  board  the  ship,  remains  there  after  being 
warned  to  leave  by  the  master,  or  by  a  police  officer,  or 
by  any  officer  of  the  Board  of  Trade  or  of  the  Customs 
—  that  person  Fhall  for  each  oifonoe  be  liable  to  a  fine 
not  exceeding  twenty  pounds,  or,  at  the  discretion 
of  the  court,  to  imprisonment  for  any  term  not  ex- 
ceeding six  months;  and  the  master  of  the  ship  or 
any  offioer  of  the  Board  of  Trade  may  take  him  into 
custody,  and  deliver  him  up' forthwith  to  a  constable  to 
be  taken  before  a  court  oapable  of  taking  cognisance  of 
the  offence. 

Sect.  680  —  (Under  the  heading  "  Prosecution  of 
Offences  ") — (1)  Subject  to  any  special  provisions  of  this 
Act,  and  to  the  provinions  hereinafter  contained  with 
respect  to  Scotland — (a)  An  offence  under  this  Act  de- 
clared to  be  a  misdemeanour  shall  be  punishable  by  a 
fine  or  by  imprisonment  not  exceeding  two  years,  with 
or  without  hsfd  labour,  but  may,  instead  of  being  pro- 
secuted as  a  misdemeanour,  be  prosecuted  summarily  in 
manner  provided  by  the  Summary  Jurisdiction  Acts,  and 
if  BO  prosecuted,  shall  be  punishable  only  with  imprison- 
ment for  a  term  not  exoeeding  six  months,  with  or  with- 
out hard  labour,  or  with  a  fine  not  exoeeding  one  hundred 
pounds ;  (&)  an  offence  under  this  Act  made  punishable 
with  imprisonment  for  any  term  not  exoeeding  six 
months,  with  or  without  hard  labour,  or  by  a  fine  not 
exoeeding  one  hundred  pounds,  shall  be  prosecuted 
summarily  in  manner  provided  by  the  Summary  Jurisdic- 
tion Acts.  (2)  Any  offence  committed  or  fine  recoverable 
under  a  by-law  made  in  pursuance  of  this  Act  may  be 
prooacuted  or  recovered  in  the  same  manner  as  an  offence 
or  fine  under  this  Act. 

Sect.  681  (1).  The  Summary  Jnriadiotion  Acts  shall, 
■o  far  as  appUoable,  apply — (a)  to  any  proceeding  under 
this  Act  before  a  oourt  of  summary  jurisdiction,  whether 
oonneoted  with  an  offence  punishable  on  summary  oon- 


viotion  or  not ;  and  (6)  to  the  trial  of  any  ease  before 
one  justioe  of  the  paaoe,  where,  under  this  Act,  such  a 
justice  may  try  the  oase. 

The  Summary  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  49)  provides : 

Scot.  17  (1).  A  person  when  charged  before  a  oourt  of 
summary  jurisdiction  with  an  offence,  in  respect  of  the 
commission  of  which  an  offender  is  liable  on  snmoiary 
conviction  to  be  imprisoned  for  a  term  exoeeding  three 
months,  and  which  is  not  an  assault,  may,  on  appearing 
before  the  oourt,  and  before  the  oharge  is  gone  into  but 
not  afterwards,  claim  to  be  tried  by  a  jury,  and  there- 
upon the  oourt  of  summary  jurisdiotion  shall  deal  with 
the  case  in  all  respeots  as  if  the  aoonsed  were  ofaarged 
with  an  indictable  offence  and  not  with  an  offenoe 
punishable  on  summary  conviction,  and  the  offenoe  shall 
as  respects  the  person  so  charged  be  deemed  to  be  an 
indictable  offenoe,  and,  if  the  person  so  charged  is  com- 
mitted for  trial,  or  bailed  to  appear  for  trial,  shall  be 
prosecuted  accordingly,  and  the  expenses  of  the  prose- 
cution shall  be  payable  as  in  oases  of  felony.  (2.)  A 
oourt  of  summary  jurisdiction,  before  the  oharge  is  gone 
into  in  respeot  of  an  offenoe  to  whioh  this  section 
applies,  for  the  purpose  of  informing  the  defendant  of 
his  right  to  be  tried  by  a  jury  in  pursuance  of  this 
section,  shall  address  him  to  the  following  effect :  "  Ton 
are  charged  with  an  offenoe  in  respect  of  the  commis- 
sion of  which  yon  are  entitled,  if  you  desire  it,  instead 
of  being  dealt  with  summarily,  to  be  tried  by  a  jury ; 
do  you  desire  to  be  tried  by  a  jury  ?  "  with  a  Btatement, 
if  the  oourt  think  such  statement  desirable  for  the 
information  of  the  person  to  whom  the  question  is 
addressed,  of  the  meaning  of  being  dealt  with  summarily, 
and  of  the  assizes  or  sessions  (as  the  case  may  be)  at 
which  such  person  will  be  tried  if  tried  by  a  jury. 

The  Attomey-Oenercd  (Sir  Robert  B.  Finlay, 
K.G.  (Henry  Sutton  and  H,  SttMrt  Moore  with 
him)  for  the  appellant. — The  question  is  whether 
the  defendant  was  entitled  to  claim  to  be  tried  bj 
tt  juiT»  or  whether,  as  the  Board  of  Trade  allef;^, 
he  was  liable  to  be  tried  summarily.  It  tarns  on 
sect.  680  of  the  Merchant  Shipping  Act,  and 
sub-sect.  1  (6)  is  the  important  claase,  and 
sect.  681  also  throws  some  light  on  the  matter. 
The  offence  charged  against  the  defendant  was 
the  offence  under  sect  218  of  the  Act,  known  as 
crimping.  The  right  to  a  trial  by  jury  is  claimed 
under  sect.  17  of  the  Summary  Jurisdict;ion  Act 
1879.  [^Lord  Alvebstonb,  O.J. — There  being 
the  liability  to  imprisonment  for  a  term  ex- 
oeeding thrte  months,  why  is  the  defendant  not 
entitled  to  be  tried  by  a  lury  P]  Because  sect.  ^0, 
sub-sect.  1  (6),  says  that  the  offence  "  shall  be  prose- 
cuted summarily,"  and  in  the  "  manner  provided 
by  the  Summary  Jurisdiction  Acts."  Thii  being 
a  case  in  which  it  is  rital  that  the  proceeding 
and  the  trial  should  be  taken  at  once,  the  Legis- 
lature has  provided  that  the  accused  shall  be 
tried  sammarily  and  at  once  in  the  way  provided 
by  the  Summary  Jurisdiction  Acts.  It  is  con- 
ceded that  there  being  a  liability  to  imprisonment 
for  six  months,  sect.  17  of  the  Summary  Juris- 
diction Act  1879  would  apply  apart  from  the 
provision  in  sect.  680  of  the  Merchant  Shipping 
Act,  which  is  substantially  the  same  as  the  corre- 
sponding provision  in  sect.  518  (3)  of  the  Merchant 
Shipping  Act  1854.  Effect  must  be  ffiven  to  the 
words  **  shall  be  prosecuted  summarily  " ;  and  it 
is  essential  that  it  should  be  so,  as  otherwise  if 
the  ship  were  to  depart  there  would  be  a  failare 
of  justice.  It  is  important  for  shipping  pnrpcees 
that  the  matter  should  be  quick.  In  su^sect.  1  (a) 
of  sect.  680,  under  whioh  tne  accused  may  receive 
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imprisonment  np  to  two  years,  the  word  "  may  ** 
is  used — the  ofrence  '*  may  *'  be  prosecuted  sum- 
marily; whereas  under  (6)  the  word  "shall"  is 
used — the  offence  "shall"  be  prosecuted  sum- 
marily. The  use  of  the  word  "  may  "  in  the  first 
clause  makes  all  the  difference,  and  the  fact 
that  in  the  second  clause — claase  (6) — the  Legis- 
lature change  the  language  into  the  imperative 
form,  and  say  that  for  offences  under  clause  (6) 
the  offence  "shall"  be  prosecuted  summarily, 
makes  all  the  difference.  Under  that  clause  the 
necessities  of  the  prosecution  are  more  in  view, 
and  it  would  not  be  giving  effect  to  the  whole  of 
the  language  and  to  tne  difference  in  the  language 
in  these  two  clauses  to  uphold  the  magistrate's 
decision.  Sect.  681  also  tends  to  show  that  the 
intention  was  to  have  the  whole  proceeding  sum- 
marily disposed  of.  The  Act  has  said  that  the 
defendant  "  shall "  be  dealt  with  summarily,  but 
the  magistrate  has  said  that  he  shall  be  dealt 
with  summarily  only  at  his  option;  and  the  Act 
has  said  that  the  offence  shall  be  prosecuted 
summarily.  "  Prosecution  "  means  a  great  deal 
more  than  charging  a  person,  as  the  magistrate 
has  found ;  it  Id  eludes  everything  up  to  the  final 
result.  [Lord  Alyebstonb,  C.J. — If  your  con- 
tention is  correct,  then  I  do  not  see  the  necessity 
of  having  both  clauses  (a)  and  (&).]  There  are 
cases  on  this  point  as  to  the  summary  juris- 
diction, but  they  do  not  throw  much  light  on 
the  question,  as  the  word  used  is  'may";  but 
in  sect.  144  of  the  Factory  and  Workshop  Act 
1901,  we  have  an  instance  of  the  word  "  shall " 
being  used. 

Colam  tot  the  respondent. — The  decision  of  the 
magistrate  was  right.  If  a  statute  merely  prohibits 
an  act,  then  the  proceeding  is  by  indictment,  and 
not  by  summary  conviction,  as  summary  convic- 
tion is  merely  a  creature  of  statute.  There  is 
the  contrast  between  the  use  of  the  words  "  may  " 
and  "  shall "  in  clauses  (a)  and  (6),  and  whereas 
under  clause  (a)  the  proceedings  may  be  begun 
under  the  Summary  Jurisdiction  Acts,  under 
clause  (h)  they  must  be  begun  under  these  Acts. 
To  the  words  in  clause  (6) :  "  shall  be  prosecuted 
summarily  in  manner  provided  by  the  Summary 
Jurisdiction  Acts,"  the  learned  Attorney -General 
wants  to  read  in  the  words  "  with  the  exception 
of  sect.  17  of  the  Summary  Jurisdiction  Act  of 
1879."  If  the  Legislature  had  meant  or  intended 
that  sect.  17  should  not  apply  in  this  case,  then 
they  would  have  put  in  some  such  words  as  "  with 
the  exception  of  sect.  17  of  the  Summary  Juris- 
diction Act  1879,"  which  they  have  not  done.  [He 
was  stopped.] 

Lord  Alvbbstone,  C.J. — ^The  point  raised  in 
this  case  is  certainly  one  of  importance,  and  I 
can  see  many  grounds  for  supposing  that  it  is  a 
very  desirable  thing  to  legislate  from  the  point 
of  view  that  at  any  rate  many  of  the  offences 
under  the  Merchant  Shipping  Act  should  be  dealt 
with  in  a  summary  manner  ;  but  it  seems  to  me 
that  to  effect  that  object  requires  clearer  lan- 
guage than  is  used  in  this  section — eect.  680. 
There  existed  at  the  time  the  Merchant  Shipping 
Act  of  1894  was  pa8^ed,  and  had  been  exiutrng  for 
some  fifteen  years  before  that  Act  was  passed, 
the  procedure  of  the  Summary  Jurisdiction  Act 
of  1879,  which,  in  sect.  17,  gives  a  right  to  any 
person  charged  before  a  court  of  summary  juris- 
diction with  an  offence,  for  the  commission  of 


which  he  is  liable  on  summary  conviction  to  be 
imprisoned  for  more  than  three  months,  with 
certain  exceptions,  a  right  to  demand  trial  by 
jury.  Before  the  charge  is  gone  into  in  respect 
of  an  offence  to  which  that  section  applies,  the 
defendant  must  be  addressed  by  the  court  of  sum- 
mary jurisdiction  for  the  purpose  of  informing 
him  of  his  right  to  be  tried  by  a  jury  in  pur- 
suance of  that  section,  and  we  have  had  to  decide 
in  accordance  with  previous  cases,  that  if  the 
defendant  is  not  so  addressed  by  the  court,  and  is 
convicted  by  the  court  of  summary  jurisdiction, 
the  conviction  is  bad.  In  the  year  1894  the 
Legislature,  in  sect.  680  of  this  Act,  adopted 
somewhat  new  language,  because  I  do  not  think 
that  any  argument  can  be  founded  upon  the 
comparison  of  this  section  with  the  corresponding 
section — sect.  518,  sub-sect.  3— of  the  Merchant 
Shipping  Act  of  1854,  and  in  sub-sect.  1  (a)  of 
sect.  680,  said  that  an  offence  under  the  Act, 
declared  to  be  a  misdemeanour,  should  be  punish- 
able with  a  punishment  not  exceeding  two  years' 
imprisonment,  but  might,  instead  of  being  pro- 
secuted as  a  misdemeanour,  be  prosecuted  sum- 
marily in  manner  provided  by  the  Summary 
Jurisdintion  Acts,  in  which  case  the  punishment 
should  be  brought  down  to  a  term  of  imprison- 
ment not  exceeding  six  months.  Then  the 
section  prorides  in  general  terms  in  clause  (&) 
that  an  offence  under  the  Act  punishable 
with  imprisonment  not  exceeding  six  months, 
or  by  a  fine  not  exceeding  1002.,  shall  be  pro- 
secuted summarily  in  manner  provided  by  the 
Summary  Jurisdiction  Acts;  or,  in  other  words, 
that  the  proceedings  in  such  cases  shall  be 
commenced  in  the  way  contemplated  by  those 
Summary  Jurisdiction  Acts.  The  Attomey- 
Gfeneral  has  pressed  upon  the  court  that  the 
words  "  prosecuted  summarily "  mean  that  the 
prisoner  or  the  person  charged  with  the  offence 
shall  be  prosecuted  summarily  to  the  final  result, 
and  shall  not  get  the  benefit  of  sect.  17  of  the 
Summary  Juriudiction  Act  1879,  but  that  the 
prosecution  must  go  on  to  the  end  summarily. 
However  desirable  that  rcbult  may  be,  and  I  do 
not  deny  that  it  may  be  desirable,  I  think  in  a 
matter  relating  to  a  code  of  criminal  prosecution 
or  procedure,  which  is  imported  by  reierence,  and 
properly  so,  it  would  require  stronger  words 
than  are  used  in  sect.  680  to  deprive  a 
person  of  a  risht  to  be  tried  by  a  jury, 
which  he  only  has  in  case  of  offences  where 
the  punishment  exceeds  three  months'  im- 
prisonment. I  cannot  myself  think  that  the  words 
in  sect.  681  enable  us  to  limit  or  rather  to  give 
to  the  word  'shall"  the  meaning  which  the 
learned  Attorney- General  contends  for;  but  I 
think  that  that  section  is  clearly  required  for  the 
purpose  of  applying  the  Summary  Jurisdiction 
Acts  to  certain  classes  of  offences  and  proceedings 
and  trials  which  require  special  legislation.  In 
my  opinion,  therefore,  the  language  of  sub- 
sect.  1  (&)  of  sect.  680  is  not  sufficient  to  prevent 
sect.  17  of  the  Summary  Jurisdiction  Act  of 
1879  from  applying  to  summary  prosecutions 
under  that  subsection.  I  bear  in  mind  the 
answer  given  — no  doubt  properly  —  by  the 
Attorney -General  in  answer  to  a  question  put 
by  me,  that  sub-sect.  (6)  was  requii-ed  in  order  to 
make  these  offences  triable  by  a  court  of  sum- 
mary jurisdiction.  Therefore  I  think  that  the 
words  "  shall  be  prosecuted  summarily  "  are  nof 
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sufficient  to  deprire  the  priBoner  of  the  right 
to  be  tried  by  a  jury,  which  the  learned  magis- 
trate decided  he  had  in  this  case.  In  my 
opinion,  therefore,  the  case  has  been  properly 
dealt  with  in  being  sent  to  be  tried  at  quarter 
sessions. 

Kennedy,  J. — ^I  am  of  the  same  opinion. 
Phillimobb,  J.-I  a«ree.  ^^^^j  di,mis,ed. 

Solicitor  for  the  appellant,  Solicitor  to  the  Board 
of  Trade. 

Solicitors  for  the  respondent^  C  V.  Young  and 
Son, 


Thursday,  July  14, 1904. 

(Before  Lord  Alybrbtonb,  C. J.,  Kennedy  and 

Phillimore,  JJ.) 

Solicitor  to  the  Board  of  Trade  (app.)  v. 
Abrahams  (resp.).  (a) 

Shipping — Crimping  —  Foreign  ship  —  Unautho' 
rised  person  aoing  on  hoard^Foreign  ship  arriv- 
ing ai  British  port,  though  not  at  end  of  voyage— 
"  ihid  tf  their  voyage  *' — Order  in  CouncU — 
Merchant  Shipping  Act  1894  (57  &  58  Vict, 
c.  60),  ss.  218,  219. 

Sect  218  0^  the  Merchant  Shipping  Act  1894  makes 
it  an  ojfence,  where  a  ship  m  about  to  arrive,  is 
arriving,  or  has  arrived  at  the  end  of  her  voyage, 
for  any  unauthorised  person  to  go  on  board  the 
ship,  without  the  permission  of  the  master,  **  before 
the  seamen  lawftdly  leave  the  ship  at  the  end  of 
their  engagement  or  are  discnarged** ;  and 
sect,  219  enab{es  the  Crown,  where  an  arrange- 
ment  has  been  made  between  this  country  and 
a  foreign  country  whose  government  is  desirous 
that  tne  provisions  of  sect  218  should  apply  to 
unauthorised  persons  going  on  boa/rd  skips  of 
that  foreign  cowntry  within  the  British  terri- 
torial jurisdiction,  by  an  Order  in  Council  to 
order  that  those  provisions  shall  apply  to  the 
ships  of  that  foreign  eauntry,  and  nave  effect 
**  as  if  the  ships  of  that  country  arriving,  about 
to  arrive,  or  having  arrived  at  the  end  of  their 
voyage,  were  British  ships,** 

Held,  mat  a  foreign  ship  to  which  the  above  pro- 
visions have  been  applied  by  an  Order  in  Council, 
arrives  (U  the  end  of  her  voyage  within  the 
meaning  of  the  section  and  comes  within  the 
above  provisions,  when  in  the  course  of  her 
voyage  she  arrives  at  any  British  port,  althottgh 
that  may  not  be  the  end  of  the  voyage  for  which 
the  crew  signed  articles. 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Thames  Police-court. 

On  the  22nd  Dec.  1903  complaint  was  made  by 
the  Solicitor  to  the  Board  of  Trade  (hereinafter 
called  the  appellant),  on  behalf  of  that  board 
against  Frank  Abraliams  (the  respondent)  for 
that  the  respondent  at  the  Regent's  Canal  Dock, 
otherwise  known  as  the  Limehoase  Basin,  not 
then  being  in  His  Majesty's  service  and  not  being 
duly  authorised  by  law  for  the  purpose,  unlawfuUy 
did  go  on  board  the  Norwegian  ship  the  Sogne- 
dalen,  then  being  within  British  territorial  juris- 
diction, without  the  permission  of  the  master  of 
the  ship,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  to  wit,  the  Merchant 

(«)  Reported  by  W.  W.  Obb,  Esq..  Barriatei^t-Law. 


Shipping  Act  1894,  ss.  218  and  219,  and  an  Order 
in  (Council  dated  the  25th  Oct.  1881. 

The  cause  was  duly  heard  and  determined  bj 
the  magistrate,  who  upon  such  hearing,  dismissed 
the  complaint. 

Upon  the  hearing  of  the  complaint  the  magis- 
trate found  the  following  facts : — 

(1)  The  Norweifian  ship  Sognedalen  of  FrederikatAd 
arrived  from  that  port  at  the  Regent's  Canal  Dook,  or 
Limehonse  Basin,  in  the  port  of  London,  within  British 
territorial  jnriBdiotion  on  tiie  18th  Deo.  1903. 

(2)  On  the  same  day  the  respondent,  who  was  not  a 
person  in  His  Majesty's  servioe,  nor  was  dnly  aathor- 
ised  by  law  for  the  purpose,  went  on  board  tibe  ship 
without  the  permission  of  the  master  before  the  seamein 
lawfnllj  left  the  ship  at  the  end  of  their  engagement, 
or  were  discharged. 

(3)  The  agreement  relating  to  the  service  of  the  orew 
on  board  the  ship  rendered  into  the  Eoglish  langoage 
was  as  follows:  "Crew  list  for  barqae  Bognedalen 
belonging  to  Frederikstad,  of  596  tons  register,  boond 
from  here  to  London  and  further." 

(4)  An  Order  in  Council,  dated  the  25th  Got.  1881, 
reciting  sects.  5  and  6  of  the  Merchant  Seamen  (Payment 
of  Wages  and  Bating)  Act  1880,  and  declaring  that  the 
5th  section  of  that  Act  should  apply  to  Siredish  and 
Norwegian  ships  was  proved.  A  copy  of  the  order  was 
attached  to  and  was  part  of  this  case. 

(5)  By  sect.  5  of  the  Merchant  Seamen  (Payment  of 
Wages  and  Bating)  Act  1880,  it  was  enacted  as  followa : 
'*  Where  a  ship  is  about  to  arrive,  is  arriving,  or  haa 
arrived  at  the  end  of  her  voyage,  every  person  not  bein^ 
in  Her  Majesty's  service,  or  not  being  duly  authorised 
by  law  for  the  purpose,  who  goes  on  board  the  ship 
without  the  permission  of  the  master  before  the  seamen 
lawfully  leave  the  ship  at  the  end  of  their  engagement 
or  are  diBcharged,  shall  for  every  such  offence  be  liable 
on  summary  conviction  to  a  fine  not  exceeding  twen^ 
pounds,  or,  at  the  discretion  of  the  court,  to  imprisonment 
for  any  term  not  exceeding  six  months." 

(6)  Sect.  6  of  the  same  Act  was  as  follows :  "  Wfasn- 
ever  it  is  made  to  appear  to  Her  Majesty  (1)  that  the 
Covemment  of  any  foreign  country  has  provided  that 
unauthorised  persons  going  on  board  of  Britlah  ships 
which  are  about  to  arrive  or  have  arrived  within  ifea 
territorial  jurisdiction  shall  be  subject  to  provisioBS 
similar  to  the  provisions  contained  in  the  last  preoedin^ 
section  as  applicable  to  persons  going  on  board  British 
ships  at  the  end  of  their  voyages;  and  (2)  that  the 
Government  of  such  foreign  oountry  is  desirous  that  the 
provisions  of  the  said  section  shall  apply  to  unanthoriaed 
persons  going  on  board  of  ships  belonging  to  sooh 
foreign  country  within  the  limits  of  British  territorial 
jurisdiction.  Her  Majesty  may  by  Order  in  Cooncil 
declare  that  the  provisions  of  the  said  last  preceding 
section  shall  apply  to  ships  of  such  oonntzy,  and 
thereupon,  so  long  as  the  order  remains  in  force, 
those  provisions  shall  apply  and  have  effect  as  if 
the  ships  of  such  oountry  were  British  ships  arriving, 
about  to  arrive,  or  which  had  arrived  at  the  end  of  thc^ 
voyage." 

The  Order  in  Council,  dated  the  25th  Oct  1881,  was 
as  follows : 

"  Whereas  by  sect.  5  of  the  Merchant  Seamen  (Pay- 
ment of  Wages  and  Bating)  Act  1880  it  is  provided 
that  where  [the  section  was  then  set  out.] 

"  And  whereas  by  sect.  6  of  the  said  Act  it  is  further 
provided  that  [sect.  6  was  then  set  out.] 

"  And  whereas  it  has  been  made  to  appear  to  Her 
Majesty — That  the  Qovemment  of  Sweden  and  Norway 
has  provided  as  aforesaid,  and  is  desirous  that  the 
provisions  of  the  said  fifth  section  shaU  apply  to  on* 
authorised  persons  going  on  board  of  Swedish  and 
Norwegian  ships  within  the  limits  of  Britidi  territorial 
jurisdiction; 
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"  Now  therefore,  Her  Mftjesty,  bj  virtoe  of  the  power 
vetted  in  her  by  the  said  reoited  Act,  and  by  and  with 
the  advice  of  her  Privy  Connoil,  ia  pleated  to  declare 
that  the  provimoos  of  the  said  reoited  5th  section  of 
the  Merchant  Seamen  (Payment  of  Wages  and  Bating) 
Act  1880  shall  apply  to  Swedish  and  Norwegian 
ships." 

(7)  The  above  reoited  saotions  have  been  repealed. by 
the  Merchant  Shipping  Act  1894,  bat  by  sect.  745 
thereof  the  aforesaid  Order  in  Connoil  oontinoes  in 
force  as  if  it  had  been  made  nnder  the  last  mentioned 
Act. 

(8)  Sects.  218  and  219  of  the  Merchant  Shipping  Act 
1894  are  to  the  same  eff^  and  almost  in  the  same  words 
as  sects.  5  and  6  of  the  repealed  sections  of  the  aforesaid 
Act  of  1880,  save  that  the  concluding  words  of 
sect.  219  read :  "  Her  Majesty  in  Conndl  may  order 
that  those  provisions  shall  apply  to  the  ships  of  that 
foreign  country  and  have  effect  as  if  the  ships  of  that 
country  arriving,  about  to  arrive,  or  having  arrived  at 
the  end  of  their  voyage  were  British  ships." 

(9)  It  was  contended  on  behalf  of  the  respondent  that 
as  the  crew  had  signed  for  a  voyage  to  London  and 
further,  the  Sognedalen  had  not  arrived  at  the  end  of 
her  voyage  within  the  meaning  of  sects.  218  and  219  of 
the  Merchant  Shipping  Act  1894,  for  that  the  voyage 
therein  mentioned  must  be  construed  to  mean  the  full 
or  round  voyage  for  which  the  crew  had  agreed  to  serve, 
and  on  the  completion  of  which  they  would  be  paid  off 
and  not  as  the  ship's  passage  from  one  port  to  another, 
and  that  therefore  no  offence  had  been  committed  by 
the  respondent. 

(10)  It  was  contended  by  counsel  on  behalf  of  the 
appellant :  (a)  That  the  word  "  voyage "  must  be  con- 
strued to  mean  the  voyage  or  passage  of  a  ship  from  one 
port  to  another,  and  that  the  arrival  of  a  ship,  whether 
British  or  foreign,  at  one  port  from  another  was  the  end 
of  the  voyage  contemplated  by  sects.  218  and  219  of  the 
Merchant  Shipping  Act  1894,  irrespective  of  the  voyage 
in  relation  to  which  the  crew  had  sifmed  articles ; 
(b)  that  as  regards  foreign  ships,  at  all  events,  the 
Legislature  intended  the  word  "voyage"  to  have  the 
aforesaid  meaning,  otherwise,  as  a  foreign  ship  never  or 
rarely  finished  her  round  Tc^age  within  the  territorial 
jurisdiction,  the  Act  with  tegaxd  to  them  would  be 
inoperative.  Further,  that  such  intention  was  manifest 
from  the  words  of  the  aforesaid  Order  in  Cooncil— to 
wit :  '*  Those  provisions  shall  apply  and  have  effect  as  if 
the  ships  of  such  country  were  British  khips  arriving, 
about  to  arrive,  or  whidi  had  arrived  at  the  end  of  their 
voyage."  (c)  That  having  regard  to  sect.  219  (a)  of  the 
Merchant  Shipping  Act  1894,  where  the  words  territorial 
jurisdiction  are  mentioned,  and  that  the  same  words 
appeared  in  sect.  6,  sub-sect  1,  of  the  Merchant  Seamen 
(Pa>ment  of  Wages  and  Bating)  Act  1880,  and  also  that 
the  Act  of  1894  was  one  for  consolidating  and  not  for 
amending  the  Acts  relating  to  merchant  shipping,  and 
as  by  the  aforesaid  Act  the  validity  of  the  aforesaid 
Order  in  Council  was  saved,  it  was  the  intention  of  the 
Legislature  to  have  re-enacted  verbatim  the  concluding 
words  of  sect.  6  of  the  Act  of  1880— to  wit  the  words  '*  as 
if  the  ships  of  that  country  were  British  ships  arriving, 
about  to  arrive,  or  which  had  arrived  at  the  end  of  their 
voyage,"  and  that  the  concluding  words  of  sect.  219  of 
the  Act  of  1894  should  be  construed  accordingly,  that  is 
to  say,  by  reading  the  words  *'were  Bril^  ships" 
before  the  word  "  arriving."  (d)  That  the  respondent 
had  committed  an  offence  within  the  meaning  of 
sect.  218  of  the  Merchant  Shipping  Act  1894. 

The  magistrate  was  of  opinion  that  the  words 
"  end  of  their  voyage  "  in  sect.  210  of  the  Merchant 
Shipping  Act  1894  must  be  held  to  mean,  both  as 
regards  British  and  foreign  ships,  the  completion 
of  that  voyage  for  whicn  the  crew  had  signed 
articles,  and  on  the  completion  of  which  they 
would  be   paid    off,  and   as   the   crew    of  the 


Sognedalen  had  signed  articles  "for  a  voyage 
to  London  and  farther,"  the  arrival  of  that 
vessel  at  the  Regent's  Canal  Dock,  although 
within  British  territorial  jurisdiction,  was  not  an 
arrival  at  the  end  of  her  voyage  within  the  mean- 
ing of  sect.  219  of  the  Merchant  Shipping  Act 
1^4,  and  that  consequently  no  offence  had  been 
committed  contrary  to  the  provisions  of  sect  218 
of  that  Act,  and  he  accordingly  dismissed  the 
complaint,  as  hereinbefore  mentioned. 

The  question  for  the  opinion  of  the  court  was 
whether  the  determination  of  the  magistrate 
based  on  his  construction  of  the  aforesaid  sections 
of  the  Merchant  Shipping  Act  1894  was  correct 
in  point  of  law. 

u  the  court  should  answer  this  question  in  the 
aflBrmative,  his  determination  was  to  stand ;  other- 
wise the  case  was  to  be  remitted  to  him  to  convict 
the  respondent. 

The  Merchant  Shipping  Act  1894  (57  &  58 
Yict.  c.  60) — which  was  **  an  Act  to  consolidate 
Enactments  relaUng  to  Merchant  Shipping" — 
provides : 

Sect.  218.  Where  a  ship  is  abnnt  to  arrive,  is  arriv* 
ing,  or  has  arrived  at  the  end  of  her  voyage,  and  any 
person,  not  being  in  Her  Majesty's  service  or  not  being 
duly  authorised  by  law  for  the  purpose,  (a)  goes  on 
boud  the  ship,  withont  the  permission  of  the  master, 
before  the  seamen  lawfully  leave  the  ship  at  the  end 
of  their  engagement,  or  are  discharged  (whichever  last 
happens);  or,  (b)  being  on  board  the  ship,  remains 
there  after  being  warned  to  leave  by  the  master,  or  by 
a  police  officer,  or  by  any  officer  of  the  Board  of  Trade 
or  of  the  customs,  that  person  shall  for  each  offence  be 
liable  to  a  fine  not  exceeding  twenty  pounds,  or,  at  the 
diBcretion  of  the  court,  to  imprisonment  for  any  term 
not  exceeding  six  months ;  and  the  master  of  the  ship 
or  any  officer  of  the  Board  of  Trade  may  take  him  into 
custody,  and  deliver  him  up  forthwith  to  a  constable  to 
be  taken  before  a  court.capable  of  taking  cognisance  of 
the  offence. 

Sect.  219.  Whenever  it  is  made  to  appear  to  Her 
Majesty  that  the  Government  of  a  foreign  country  (a) 
has  pruvided  that  unauthorised  persons  going  on  bosfd 
British  ships  which  are  about  to  arrive  or  have  arrived 
within  its  territorial  jurisdiction  shall  be  subject  to 
provisions  similar  to  those  of  the  last  preceding  section 
which  are  applicable  to  persons  going  on  board  British 
ships  at  the  end  of  their  voyages ;  and  (b)  is  desirous  that 
the  provisions  of  the  said  section  shall  apply  to  un- 
authorised persons  going  on  board  ships  of  that  foreign 
country  within  British  territorial  jurisdiction,  Her 
Majeety  in  Council  may  order  that  those  provisions  shall 
apply  to  the  ships  of  that  foreign  country,  and  have 
effect  as  if  the  ships  of  that  country  arriving,  about  to 
arrive,  or  having  arrived  at  the  end  of  their  voyage 
were  British  ships. 

Sect.  745  (1).  The  Acts  mentioned  in  the  twenty-second 
schedule  to  this  Act — amongst  them  being  the  Merchant 
Seamen  (Payment  of  Wages  and  Bating)  Act  1880^are 
hereby  repealed  to  the  extent  spedfied  in  the  third 
column  of  that  schedule.  Provided  that  (a)  any  Order 
in  Council,  licence,  certificate,  by-law,  rule,  or  regula- 
tion made  or  granted  nnder  any  enactment  hereby 
repealed  shall  continue  in  force  as  if  it  had  been  made 
or  granted  under  this  Act.  (e)  Any  document  referring 
to  any  Act  or  enactment  hereby  repealed  shall  be  con- 
strued to  refer  to  this  Act,  or  to  the  corresponding 
enactment  of  this  Act. 

The  AHomey-Oeneral  (Sir  Robert  B.  Finlay, 
K.C.)  (Hemry  Sutton  and  Howard  Smith  with 
him),  for  the  appellant.— The  case  raises  an  im- 

Sortant  question  nnder  sect.  210  of  the  Merchant 
hipping  Act  1894,  which  supplements  the  218th 
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seotion,  for  the  purpose  of  applying  the  prorisions 
of  the  latter  see r ion  to  foreign  ships ;  and  also  a 
question  as  to  the  effect  of  an  Order  in  Council 
made  under  the  Merchant  Sfamen  (Pajment  of 
Wages  and  Rating)  Act  1880,  before  the  Act  of 
1894  was  passed,  which  it  is  important  to  observe 
was  merely  a  consolidation  Act.  It  is  necessary 
to  refer  to  the  terms  of  the  Act  of  1880,  of  the 
Order  in  Council,  and  of  the  Act  of  1894.  The 
charge  was  one  of  improperly  boarding  a  foreign 
ship  and  crimping  on  board  a  foreign  ship ;  and 
if  the  contention  of  the  respondent  that  the 
offence  can  be  committed  with  i*egard  to  a 
foreign  ship  only  if  the  foreign  ship  is  going 
to  end  its  voyage  in  this  country  is  sustained, 
it  will  reduce  sect.  219  to  a  nullity.  The  Act 
of  1880  was  repealed  by  the  Act  of  1894, 
but  it  is  necessary  to  refer  to  sects.  5  and  6  of 
that  Act.  Sect.  5  simply  refers  to  British  ships, 
and  it  was  in  the  case  of  foreign  ships  that  the 
Order  in  Council  was  made  under  sect  6,  and 
under  that  section  it  is  expressly  said  that  so 
long  as  an  Order  made  under  that  section  remains 
in  force,  the  foreign  ships  of  that  country  are  to 
be  treated  in  the  sanie  way  as  British  ships 
arriving  at  the  end  of  their  voyage.  Under  sub- 
sect.  1  of  sect.  6,  which  deals  witn  British  ships 
arriving  in  foreign  countries,  it  is  obvious  that 
that  cannot  i elate  to  the  end  of  their  voyage;  it 
is  the  case  of  a  British  ship  going  to  a  foreign 
port,  and  the  words  of  the  sub- section  are,  British 
ships  which  are  about  to  arrive  or  have  arrived 
'*  within  its  territorial  jurisdiction,"  and  under 
that  sub-section  British  ships  which  have  arrived 
''  within  the  territorial  jurisdiction  "  of  the  foreign 
country  are  to  be  dealt  with  as  If  thev  wei« 
British  ships  arriving  "at  the  end  of  their 
voyages,"  which  are  the  words  used  in  sect.  5. 
The  Order  in  Council  bein^  made  under  sect.  6, 
it  is  perfectly  clear  that  under  that  Order,  until 
the  Act  of  1894,  as  soon  as  the  foreign  ships,  to 
which  the  Order  applied,  got  within  British  terri- 
torial waters,  they  were  dealt  with  as  if  they  were 
British  ships  arriving  at  the  end  of  their  voyage. 
Then  coming  to  the  Act  of  1894,  it  is  submitted 
that  the  Act  of  1894  has  not  altered  the  law  in 
this  respect.  The  titie  of  the  Act  is  an  "  Act  to 
consolioate  enactments  relating  to  merchant 
shipping."  It  was  not  an  Act  to  consolidate  and 
amend,  out  it  was  an  Act  to  consolidate  simply. 
Sect.  218  is  for  all  purposes  identical  with  sect.  5 
of  the  Act  of  1880 ;  and  sect.  219  is  in  substance  the 
same  as  sect.  6  until  the  last  sentence  is  reached. 
The  last  sentence  runs  thus :  "  As  if  the  ships  of 
that  country  arriving,  .  .  .  at  the  end  of  their 
voyage,  were  British  ships."  The  last  sentence 
in  sect.  6,  sub-sect.  2,  of  the  Act  of  1880,  ran  thus : 
"As  if  the  ships  of  such  countir  were  British 
ships  arriving,  ...  at  the  end  of  their  voyage." 
There  is  thus  a  transposition  of  the  words  "  were 
British  ships  " ;  and  instead  of  having  the  words 
"  as  if  the  ships  of  such  country  were  British 
ships  arriving  at  the  end  of  their  voyage,"  we 
now  have  in  the  Act  of  1894  "  as  if  the  ships  of 
that  country  arriving  at  the  end  of  their  voyage 
were  British  ships,"  the  words  "were  British 
ships  "  coming  at  the  end  of  the  sentence.  It  is 
saia  that  this  transposition  has  the  effect  of  pre- 
venting the  Order  in  Council  from  applying 
unless  the  foreign  ships  arriving  at  the  British 
port  are  there  ending  their  voyage.  It  is  sub- 
mitted that  the  transposition  of   those  words 


has  made  no  difference,  and  that  the  two  sen- 
tences mean  the  same  thing;  and  the  Older  in 
Council  has  been  continued  in  force  by  sect.  745, 
sub.  sect.  1  (a),  no  further  Order  in  Council  being 
made.  We  have  still  got  in  sect.  219,  sub- sect,  (b) 
the  words  "shall  apply  to  unauthorised  persons 
goin^  on  board  ships  of  that  foreign  oountiy 
witliin  British  territorial  jurisdiction."  The  words 
"  within  British  territorial  jurisdiction "  are  a 
governing  teec  as  to  the  meaning  of  the  latter 
part.  It  is  imposbible,  having  regard  to  what  is 
left  in  the  earlier  part  of  sect.  219,  to  read  that 
incidental  allusion  at  the  end  of  the  section  aa 
having  entirely  emasculated  the  section,  and  as 
having  cut  down  the  effect  of  the  earlier  part  of 
the  section,  to  a  class  of  foreign  ships  which  were 
arriving  or  were  about  to  arrive  at  the  end  of 
their  voyage.  It  is  submitted,  first,  that  to  give 
such  effect  to  that  transposition  would  be  to 
nullify  all  that  has  gone  before  in  the  section, 
and  that  the  section  must  be  read  so  as  to  make 
sense  of  it,  and  that  the  transposition  cannot  have 
the  far-reaching  effect  attributed  to  it  in  contra- 
diction to  the  earlier  part  of  it;  and,  secondly, 
even  if  we  are  to  read  it  so  as  to  give  the  fullest 
effect  to  the  transposition,  we  are  forced  to  the 
conclusion  that  the  word  "  voyage  "  is  not  used  in 
this  section  in  the  sense  of  a  complete  voyage, 
but  merely  in  its  popular  sense,  say,  of  a  voyage 
between  two  places. 

Colam  for  the  respondent. — ^The  words  "  at  the 
end  of  their  voyage  "  at  the  latter  end  of  sect.  219, 
must  have  reference  to  sub- sect,  (a)  of  sect.  218, 
which  creates  the  offence.  The  very  essence  of 
sub-sect,  (a)  is  that  the  person  is  unlawfully  going 
on  board  at  the  end  of  the  engagement  of  the 
seamen  and  just  before  the  seamen  are  paid  off, 
and  are  therefore  about  to  receive  their  wages, 
and  so  going  on  board  to  induce  the  seamen  to 
enter  into  unfair  contracts.  Sub-sect.  (6)  deals 
with  the  case  of  a  man  who  stays  on  board  and 
refuses  to  go  off  when  requested.  The  very 
essence  of  the  whole  of  these  provisions  is  thai 
the  seamen  are  about  to  receive  their  wages  at 
the  end  of  their  engagement,  and  the  object  was 
to  prevent  persons  from  unlawfully  going  on 
board  ships  at  the  end  of  their  voyage,  and  so 
obtaining  by  unfair  means  the  wages  of  the 
seamen.  In  this  cane  we  have  to  bear  in  mind 
the  fact  that  these  seamen  were  not  being  paid  off 
in  London,  and  there  is  no  reason  why  in  the  case 
of  a  foreign  ship,  where  the  seamen  are  not  going 
to  get  their  wages  in  this  country,  the  seamen 
should  require  any  protection.  That  point  is 
quite  independent  of  the  Order  in  Council,  and 
tnat  was  the  point  which  the  magistrate  meant 
to  make.  The  words  "  end  of  the  voyage  "  mean 
the  place  where  the  seamen  are  going  to  be  paid 
off  and  discharged ;  and  seamen  do  not  need  pro- 
tection at  intermediate  ports  if  they  are  not  going 
to  receive  their  wages  tnere.  The  object  of  the 
statute  is  perfectly  satisfied,  and  the  seamen  fully 
protected  by  the  construction  the  magistrate  has 
put  upon  it.  The  offence  really  is  not  the  going 
on  board  at  the  end  of  the  voyage,  but  unlawf  ally 
going  on  board  at  the  end  of  the  voyage  "  before 
the  seamen  have  left  the  ship  at  the  end  of  their 
engagement,  or  are  discharged";  and  what  the 
statute  means  to  do  is  to  protect  the  seamen  at 
the  end  of  the  voyage  where  they  will  be  dis- 
charged, and  where  the  crimps  can  have  power 
over  them.    If  British  ships  are  within  foreign 
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jarisdiotion,  and  if  the  seamen  are  there  paid  off 
and  discharged,  then  the  protection  of  the  statute 
applies,  bnt  if  they  are  not  discharged  there  they 
do  not  require  protection,  and  the  sections  do  not 
apply.  With  regard  to  the  Order  in  Council,  no 
doubt,  sect.  745  has  kept  it  alive,  but  only  subject 
to  the  modification  or  the  transposition  of  the 
language  in  sect.  219.  The  effect  of  the  section 
and  of  the  order  is  to  place  British  and  foreign 
ships  on  the  same  footing,  and  as  regards  foreign 
ships  the  only  offence  is  going  on  board  at  the 
time  when  the  men  are  about  to  be  discharged  at 
the  end  of  their  voyage. 

The  Attorney- General  was  not  called  upon  to 
reply. 

Lord  Alyerstone,  C.J. — I  am  of  opinion  that 
the  view  taken  by  the  learned  magistrate  in  this 

Particular  case  is  too  narrow.  I  think  a  great 
eal  might  be  said  on  the  point  that,  whatever 
view  we  might  take  with  regard  to  sect.  219,  the 
Order  in  Council,  made  by  an  agreement  between 
the  two  countries  under  a  statute  then  existing 
— namely,  the  Merchant  Seamen  (Payment  of 
Wages  and  Rating)  Act  1880 — and  kept  alive  by 
sect.  745  of  the  Merchant  Shipping  Act  1894,  was 
a  perfectly  good  Order  in  'Council,  and  ought  to 
be  applied  for  the  purposes  of  this  statute.  1  do 
not  understand  that  counsel  for  the  respondent 
really  did  contest  or  could  contest  that  point, 
but  what  he  says  is  that  the  construction  of 
sect.  219,  being  narrower  than  the  Order  in 
Council,  the  Order  in  Council  must  in  some  way 
or  other  be  construed  in  reference  to  the  narrower 
construction  in  sect.  219.  1  am  desirous  of  not 
putting  my  decision  on  the  Order  in  Council  only, 
because  I  think  the  Attorney -General  is  right 
upon  the  construction  of  sect.  219.  But  at  the 
same  time  I  do  not  want  to  be  understood  as 
saying  that  I  should  have  acceded  to  the  conten- 
tion that,  for  the  purjiose  of  applying  the  Act  of 
1880,  an  Order  in  Council  validly  made,  and 
having  the  effect  of  a  statute  when  made  for  the 
purpose  of  dealing  with  foreign  ships,  would  be  a 
bad  Order,  because  there  had  been  subsequent 
legislation  in  the  year  1894  dealing  with  the 
matter.  That  does  not  arise  on  this  case,  but  I 
only  wish  to  guard  myself  against  it  being 
thought  that  1  acceded  to  the  argument  that  the 
Order  in  Council  could  be  got  rid  of  in  that  way. 
If  the  language  of  this  section — sect.  219— in  the 
Consolidation  Act  of  1894  had  been  quite  clear, 
the  Attorney- General  does  not  contend  that  we 
are  allowed  to  construe  it  differently  because  the 
Act  is  a  consolidation  Act ;  bnt  what  he  says  is, 
and  to  that  extent  he  is  weli-founded,  that  in  a 
consolidation  Act  you  are  entitled,  at  any  rate 
where  there  are  doubtful  expressions,  to  look  at  the 
previous  Act  of  Parliament  in  pari  materid,  and 
see  how  the  matter  was  there  dealt  with ;  and 
ail  I  say  with  regard  to  sect.  6  of  the  Act  of  1880 
is  that  1  do  not  think  there  is  any  doubt  about 
the  matter,  so  far  as  that  section  is  concerned, 
that  a  foreign  ship,  coming  into  British  terri- 
torial waters  was  to  be  deemed  to  be  a 
British  ship  which  was  ending  her  voyaee.  Now 
it  is  said  that  the  latter  part  of  sect.  219  of  the 
Act  of  1894  has  altered  that  view  of  the  law.  I 
need  not  read  sub- sect,  (a)  and  sub-sect.  (6)  of  that 
section,  because  they  correspond  to  sub-sects.  1 
and  2  of  sect.  6  of  the  Act  of  1880.  I  only  desire 
to  point  out  that  in  sub- sect,  (a)  we  have  still  got 


the  enactment  which  was  contained  in  sub-sect.  1 
of  sect.   6  of  the  Act  of  1880  as  to  a  foreign 
country    making   provision    that    unauthorised 
persons  going  on  board  British  ships  which  are 
about   to    anive    or    have    arrived    within    its 
territorial  jurisdiction  should  be  subject  to  the 
provisions  of   the  preceding  section,   which   are 
applicable   to   persons   going  on  board  British 
ships  at  the  end  of  their  voyages.     And  we  have 
got  the  provision  in  sub-sect.  (6)  of  sect.  219  that 
the  foreign  country  is  desirous  that  "  the  pro- 
visions of  the  said  section  shall  apply  to  unautho- 
rised persons  going  en  board  ships  of  that  foreign 
country  within  British  territorial  jurisdiction." 
Those   being   the  governing  principles  of   both 
sections— sect.  6  of  the  Act  of  1880  and  sect.  219 
of  the  Act  of  1894 — we  cannot  shut  our  eyes  to 
the  fact  that  vessels  go  to  and  call  at  various 
ports,  and  that  that  has  been  and  was  a  common 
incident  of  navigation  for  many  years  before  the 
years  1880  and  1894.    1  cannot  for  a  moment 
think  that  it  ever  could  have  been  supposed  that 
that  provision  was  only  to  be  applied  m  the  case 
of  the  foreign  ship  which  was  in  fact  to  end  that 
particular  voyage  in  the  United  Kingdom.     1 
ought  also,  perhaps,  to  say  that  1  do  not  accede 
to  the  argument  of  counsel  for  the  respondent 
that  there  are  no  evils  to  be  guarded  against, 
because    unauthorised    persons    get    on    board 
foreign  ships  that  are   only   going    to   sea  for 
a   few  days,    and  are  not   going  to    end  their 
voyage  at  the  particular  place.    Then  sect.  219 
goes  on :   "  Her  Majesty  in  Council  may  order 
that  those  pi^ovisions  shall  apply  to  the  ships  of 
that  foreign  country,  and  have  effect  as  it  the 
ships  of  that  country  arriving,  about  to  arrive, 
or  having  arrived  at  the  end  of  their  voyage  were 
British  ships.    Sect.  219,  although  not  so  clearly 
stated  as  the  previous  section^^ect.  6  of  the  Act  of 
1880 — still  means  again  to  say  that  the  foreign 
ship  coming  into  British  territorial  waters  is  to  be 
taken  as  a  British  ship  ending  her  voyage,  and, 
of  course,  it  is  quite  possible  also  to  read  the 
word  "  voyage  *'  as  indicating  a  voyage  to  British 
territory,  notwithstanding  the  fact  that  when  she 
goes  out  again  from  the  Britiah  port  the  seamen 
will  go  under  the  same  contractual  regulation  as 
before.    But  whatever  view  we  may  take  of  the 
section,  whether  as  regards   the  arriving  of  a 
British  ship  within  foreign  territorial  jurisdiction, 
or  of  a  foreign  ship  within  British  territorial 
waters,  I  thinl  that  the  words  at  the  end  of 
sect.  219:  "the  ships  of  that  country  arriving, 
about  to  arrive,  or  having  arrived  at  the  end  of 
their  voyage,"  were  not  intended  to  show  that  the 
only  class  of  foreign  ships  intended  to  be  brought 
within  the  scope  of  this  legislation  were  foreign 
ships  which  had  to  end  their  voyage  in  a  British 
port.    1  therefore  think  that  the  construction  of 
sect.  219  of  the  Act  of  1894,  when  the  section  is 
fairly  construed,  is  the  same  as  the  construction 
of  sect.  6  of  the  Act  of  1880;  and  counsel  for 
the  respondent  candidly  said  that  he  did  not  dis- 
pute  tne    Attorney- General's    contention    with 
regard  to  the  construction  of  sect.  6.    I  think 
that  the  appeal  must  be  allowed,  and  the  case 
must  be  remitted  to  the  magistrate  with  a  direc- 
tion to  convict  the  respondent. 

Kennedy,  J. — 1  am  of  the  same  opinion,  and  I 
only  desire  to  add  that  any  other  construction  of 
the  latter  part  of  sect.  219  than  that  which  we  are 
now  adopting  would,  as  it  seems  to  me,  practically 
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nullify  the  earlier  parts  of  the  same  section — sub- 
sects,  (a)  and  {h) — in  which  the  provisions  are  to 
be  made  applicable  to  ships  which  are  about  to 
arrive  or  have  arrived  in  territorial  jurisdiction. 

Phillimore,  J. — I  agree  in  the  decision  of  the 
court  and  in  the  expressions  of  my  Lord.  With 
regard  to  the  probable  continuance  in  force  of 
the  Order  in  Council,  it  is  not  necessary  now  to 
decide  that  in  this  case.  I  suspect  that  the  reason 
why  there  is  no  provision  of  this  kind  applicable 
for  British  ships  touching  at  British  ports,  but 
not  ending  their  voyage  there,  is  because  the 
other  sections  of  the  Act  enable  a  master  to 
reclaim,  if  necessary  by  force,  a  seaman  abandon- 
ing his  ship  improperly  during  a  voyage.  The 
law  will  always  protect  ^British  ships  during;  their 
touching  at  British  ports,  but  there  is  probably 


no  similar  protection,  at  any  rate  equally  effica- 
cious, accorded  to  the  masters  of  foreign  ships, 
and  there  ia  no  equal  protection  accorded  to  the 
masters  of  British  ships  in  foreign  countries. 
Therefore  it  is  desirable  when  dealing  with  a 
British  shipmaster  touching  at  the  port  of  a 
foreign  country,  or  a  foreign  shipmaster  ooming 
to  a  British  port,  that  this  provision  should  apply. 
The  end  of  the  voyaee  means,  in  my  opinion,  for 
this  purpose,  the  end  of  the  voyage  into  British 
territory. 

Appeal  allowed.    Case  remiUed  to  the  magiM- 
irate  %oith  a  directum  to  convict. 

Solicitor  for  the  appellant*  Solicitor  to  the 
Board  of  Trade. 

Solicitors  for  the  respondent,  C  V.  Young  and 
Son. 
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